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53  L.  R.  A. 


Clayton  ▼.  Ore  Knob  Copiier  Oa.  100  N.  C. 
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Columbia  ▼.  Guest,  3  Head,  414 928 
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D. 

Daggs  Y.  Orient  Ins.  Co.  1^6  Mo.  382,  35  L. 

R.  A.  227,  38  S.  W.  85,  172  U.  S. 

557,  43  L.  ed.  652,  19  Sup.  Ct. 

Rep.  281 311,  314 

Daily  Y.  Litchfleld,  10  Mich.  29 128 

Dnkln  Y.  Williams.  22  Wend.  201 127 

63  L.  R.  A. 


Dakota  y.  Wlnneconne,  55  Wis.  522,  13  N. 
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\V.  T.  WELLS,  Plff,  in  Err., 

V. 

XATIUXAL      LIFE      ARSOCL-VTIOX      OF 
HARTFORD. 

(39  C.  C.  A.  476,  09  Fed.  222.) 

1.  A  claim  for  lo»«  of  antlclpnted  prof- 
its may  be  Joined  with  a  claim  for  actual 
oDilay  and  expenditures,  In  a  suit  for  damages 
for  breach  of  a  contract  employing  a  general 
manager  of  an  insurance  company. 

2.  LoBii  of  antldpnted  prolltii  may  be 
Incloded  in  a  recovery  for  breach  of  a 
contract  to  employ  plaintiff  on  commission 
as  exclusive  general  agent  of  an  insurance 
company  for  particular  territory  during  a 
•p^cifled  time,  which  may  be  estimated  by 
coasiderlng  the  value  of  renewals  on  policies 
already  written  not  shown  by  the  company 
to  have  lapsed,  and  the  probable  future  busi- 


ness as  indicated  by  that  actually  done  by 
the  company  through  other  agents  after  the 
breach,  the  respective  facilities  of  the  two 
for  doing  the  work,  the  probable  expense,  and 
the  amount  to  be  done. 

3.  In  a  Mil  it  for  breacb  of  contract  for 
exclusive  eiuployment  as  general  agent 
of  an  insurance  company,  in  which  lost  prof- 
Its  and  expenditures  made  on  the  faith  of 
the  contract  are  both  sought,  the  recovery 
must  be  confined  to  the  latter  claim,  unless 
protmble  profits  in  excess  of  that  amount  are 
shown. 

4.  Testimony  of  persons  ^vbo  bave  bad 
actnal  experience  in  the  transaction  of 
insurance  business,  as  to  particulars  and  re- 
sults of  such  business,  may  be  received  in  an 
action  seelcing  lost  profits  for  breach  of  a 
contract  for  employment  as  general  insur- 
ance agent. 

(January  9,  1900.) 


Note. — Loss  of  profits  as  an  element  of  dama-    III. 
r/crf  for  breach  of  contract. 

I.   If^CftpC. 

II.  General  rules  applicable  to  breach  of  all 

kinds  of  contracts. 

a.  AUoicance  of  profits  lost  generally. 

b.  U'ujht  of  action  for. 

c.  Effect  of  remoteness. 

d.  Effect  of  speculativencss  or  contin- 
geufjy. 

e.  Effevt  of  uncertainty  in  amount. 

f.  Jicquirement     that    profits    should  \ 

have  been    within    contemplation 
of  parties. 

g.  Distinction  between  direct  and  col- 

lateral profits, 
h.  Loss   of    subcontracts  and    special 

bargains. 
i.    Gt.nerai  effect    of    preventing    per- 
formance. 
j.  What  amounts  to  prevention  of  per- 
'  formance. 

III.  Contracts  for  services. 

a.  Brtach  by  contractor  or  employee. 

1.  General  rules. 

2.  Particular   contracts. 

a.  For  construction   or  re- 

pair of  ways,  bridges, 
public    works,    etc. 

b.  For   construction   or  re- 

pair of  buildings^  ves- 
sels, etc. 

c.  Logging  and  lumber  con- 

tracts. IV. 

d.  For    general    service    or         V. 

labor.  VI 

e.  For  Hcrrirrs  as  agent  or 

attorney. 
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-continued.  • 

h.  Breach  by  employer  or  owner. 

1.  Ofneral  rules. 

2.  Effect  of  preventing  perform- 

ance. 

3.  What     constitutes   prevention 

of  performance. 

4.  Particular  contracts. 

a.  For     railway     construc- 

tion. 

b.  Elevator     and      storage 

contracts. 

c.  For      construction      of 

buildings. 

d.  For   construction    or   re- 

pair of  bridges,  roads, 
or  streets. 

e.  For   grading,   excavating, 

dredging,  etc. 

f.  Logging      and      lumber 

contracts. 

g.  For    mechanical    work. 
h.  For    services     or     labor 

generally. 
i.    For    real    estate,    insur- 
ance   and    loan    agen- 
cies. 
j.    Contracts      with      sales- 
men    and    for     other 
agencies. 
fe.  Bettcven      attorney    and 

client. 
I.    For  compensation   based 
on  share  of  profits. 
Partnership  contracts. 
C antra ctH  for  sale  or  purchase. 
Contracts  for  carriage. 

a.  Breach  by  shipper. 

b.  Breach  by  carrier. 
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Jah.» 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of 
Texas  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  brought  to  recover  dam- 
ages for  the  alleged  breach  of  a  contract  em- 
ploying plaintiff  as  general  agent  of  defend- 
ant for  the  state  of  Texas.  Reversed. 
• 

Statement  by  MoCormiok,  Circuit 
Judge : 

The  petition  in  this  case  shows,  substan- 
tially, that  the  defendant,  the  National  Life 
Asisociation  of  Hartford,  on  June  0,  1894, 
entered  into  a  contract  in  writing  with 
Adolph  J.  Miller,  whereby  it  appointed  him 
its  manager  for  the  state  of  Arkansas  and 
a  part  of  the  state  of  Texas,  designated  in  the 
contract.  This  writing  expressly  provided 
that  the  contract  then  entered  into  might  be 
sold,  assigned,  or  transferred,  with  the  writ- 


ten consent  of  the  company,  and  not  other- 
wise, and  provided  that  the  contract  should 
terminate  by  limitation  ten  years  from  and 
after  the  date  above  written.  Thereafter 
Miller  did  sell,  assign,  and  transfer  this  con- 
tract to  the  plaintiff,  W.  T.  Wells,  and  one 
W.  T.  Shaw;  and  on  March  23,  1896,  the  de- 
fendant expressed  in  writing  its  assent  to 
this  transfer,  and  by  the  same  writing- 
agreed  to  extend  the  time  of  the  contract  so 
as  to  run  ten  years  from  the  date  of  this 

written   assent.     On   June  ,   1896,   the 

plaintiff  and  Shaw,  by  and  with  the  consent 
of  the  defendant,  released  their  right  under 
the  contract  to  represent  the  defendant  in 
the  state  of  Arkansas;  and  the  defendant,  in 
lieu  thereof,  conceded  to  them  all  rights  un- 
der the  contract  and  agreements  to  solely 
represent  the  defendant  throughout  the  en- 
tire state  of  Texas  for  and  during  the  ten- 


VI.  b.— continued. 

1.  Measure-   of    damages  gener- 

ally. 

2.  Remoteness^  contingency,  and 

uncertainty,   and    their   ef- 
fect. 

8.  Notice  of  sale  and  its  effect. 

4.  Notice  of  use  and  its  effect. 
VII.  Contracts  for  transmission  of  telegrams. 

a.  Rule  as  to   message  in  cipher,   or 

not  showing  meaning. 

b.  Rule    when    message    is    in    plain 

terms. 

1.  TJie  general  right  to  recover. 

2.  Remoteness,  contingency,  and 

uncertainty,   and    their   ef- 
fect. 

c.  Rule  when  altered  message  is  sent. 
VIII.  Contracts  with  relation  to  railroad  and 

station  construction. 
IX.  Agreements  not  to  compete. 
X.  Leases  and  contracts  and  covenants  with 
reference  to. 

a.  General  rules. 

b.  Breach  of  covenant  to  lease  or  re- 

new. 

c.  Breach  of  covenant  to  give  posses- 

sion. 

d.  Breach  of    covenant  for    peaceable 

possession. 

e.  Breach  of  covenant  to  repair  or  re- 

build. 

f.  Eviction. 

g.  Tenancy  on  shares. 
h.  Breaches  by  tenant. 

XI.  The  charter  or  rental  of  vessels. 
XII.  Miscellaneous  contracts. 

XIII.  Duty  to  prevent  or  reduce  damages. 

XIV.  Deduction  for  release  from  responsibility. 
XV.  Effect  of  illegality  in  contract, 

XVI.  Conclusion. 

I.  Scope. 

This  note  deals  with  proflts  distinctively  as 
such,  consisting  of  net  earnings  or  the  excess 
of  receipts  over  expenditures.  Questions  as  to 
loss  of  rents  or  of  wages,  or  Income,  or  com- 
pensation, or  property,  or  bargains,  etc.,  arc 
excluded.  It  covers  the  whole  field  of  con- 
tracts, however,  except  questions  with  relation 
to  loss  of  proflts  of  sale  or  purchase,  which  are 
made  the  subject  of  another  note  in  this  series. 

II.  General  rules   applicable   to    breach   of  all 
kinds  of  contracts. 

a.  AVotcancc  of  profits  lost  generally. 

The  allowance  of  profits  lost  as  damages  for 
53  L.  R.  A. 


breach  of  contract  Is  governed  by  the  general 
rules  applicable  to  damages,  a  recovery  for  a 
loss  caused  by  a  breach  of  contract  depending 
upon  whether  or  not  the  loss  was  the  proximate 
or  remote  result  of  the  breach,  and  whether  It 
was  speculative,  contingent,  or  uncertain,  and 
whether  It  was  one  which  was  or  should  have 
been  within  the  contemplation*  of  the  parties 
as  the  natural  result  of  the  breach,  as  well 
where  the  loss  was  of  profits  as  where  It  was 
one  of  property  or  property  values,  or  of  the 
use  of  property,  the  only  difference  arising 
from  the  Increased  dlfiicalty  In  estimating  prof- 
its owing  to  their  greater  contingency  and  un- 
certainty. 

The  general  rule  Is  that  future  proflts  which 
might  have  accrued  upon  the  performance  of  a 
contract  cannot  be  allowed  in  estimating  dam- 
ages for  its  breach.  Stresau  v.  FIdelll,  1  Tex. 
App.  CIv.  Cas.  (White  &  W.)  |  847.  p.  487. 

And  the  grounds  upon  which  the  general  rule 
rests  are  that  in  the  greater  number  of  cases 
such  expected  proflts  are  too  dependent  upon 
numerous,  uncertain,  and  changing  contingen- 
cies to  constitute  a  deflnite  and  trustworthy 
measure  of  actual  damages,  and  because  such 
loss  of  profits  is  ordinarily  remote,  and  not  the 
direct  and  immediate  result  of  the  nonfulfll- 
ment  of  the  contract,  and  because  frequently 
the  engagement  to  pay  such  loss  of  profits  in 
case  of  default  in  the  performance  Is  not  a 
part  of  the  contract  itself,  and  cannot  be  Im- 
plied from  its  nature  and  terms.  Cincinnati 
Slemens-Lungren  Gas  Illuminating  Co.  v.  West- 
ern Slemens-Lungren  Co.  152  U.  S.  200.  38  L. 
ed.  411,  14  Sup.  Ct.  Rep.  523 ;  Wltherbee  v. 
Meyer,  15.j  N.  Y.  446,  50  N.  E.  58:  Varner  v. 
Dexter  Gin  &  Mill  Co-op.  Asso.  (Tex.  Civ.  App.) 
39  S.  W.  206;  A.  J.  Anderson  Electric  Co.  v. 
Cleburne  Water,  Ice  &  Lighting  Co.  (Tex.  CIv. 
App.)  44  S.  W.  929. 

The  party  charged  is  not  presumed  to  have 
made  his  contract  with  reference  to  such  re- 
sults unless  the  special  circumstances  are  com- 
municated to  him  at  the  time,  or  unless  they 
are  such  as  he  ought  to  have  contemplated  as 
a  reasonable  and  probable  result  of  the  breach. 
Abbott  V.  Gatch,  13  Md.  314,  71  Am.  Dec.  es,"). 

A  party  can  be  held  liable  for  breach  of  con- 
tract only  for  such  damages  as  are  the  natural 
or  necessary  and  Immediate  and  direct  results 
of  the  breach,  such  as  might  properly  he 
deemed  to  have  been  in  contemplation  of  the 
parties  when  the  contract  was  entered  Into  ; 
and  all  remote,  speculative,  and  uncertain  re- 
sults, as  well  as  possible  proflts  and  advantages 
and  other  like  consequences,  which  might  have 
arisen    from    the    fulfilment    of    the    contract^ 
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ynr  period  dating   from   March   23,   1896. 

On  August  ,   1896,  the  plaintiff,  for  a 

valuable  consideration,  purchased  the  entire 
interest  of  Shaw  in  the  contract,  by  and  with 
the  consent  and  approval  of  the  defendant, 
and  thereby  became  the  sole  manager  of  the 
defendant  for  the  entire  state  of*  Texas.  By 
the  terms  of  ihe  contract  it  was  made  the 
duty  of  the  manager  to  solicit  and  procure 
applications  of  persons  to  become  members 
of  the  defendant  company;  to  procure  the 
appointment  of  agents  in  the  territory  under 
his  charge,  whose  duty  it  should  be  to  solicit 
applications;  to  forward  all  such  applica- 
tions to  the  home  office  of  the  company  for 
approval  or  rejection  by  the  officers  thereof; 
to  receive  policies  and  deliver  the  same,  and 
to  receive  the  first  premium;  and  to  thor- 
oughly inspect  all  business  written  by  any 
agents  appointed  by  him.    It  was  made  his 


duty,  and  he  bound  himself,  to  account  for, 
deliver,  and  pay  over  on  demand,  according 
to  the  instructions  or  requirement  of  thfe 
company,  all  sums  of  money  which  he  might 
receive  as  premiums,  advances,  or  otherwise, 
and  all  policies  of  insurance  and  other  eifects 
which  he  might  receive  on  account  of  the 
company,  whether  such  sums  of  money  or 
other  property  were  received  by  him  or  by 
any  clerk,  agent,  or  other  person  employed 
by  him.  He  agreed  that  during  the  continu- 
ance of  this  cofttract  he  would  devote  his  en- 
tire time  and  energies  to  the  service  thereii* 
mentioned,  and  would  perform  such  other- 
duties  afi  should  be  required  of  him  by  the  of- 
ficers of  the  company  in  order  to  thoroughly^ 
develop  and  work  the  territory  confided  to- 
his  management.  The  authority  of  the  man- 
ager and  his  agents  was  strictly  limited,  to 
the  extent  that  neither  he  nor  his  agents 


rauBt  be  excluded.     Squire  v.  Western  U.  Teleg. 
Co.  9S  M&its.  232,  93  Am.  Dec.  157. 

Tht-re  i.s  notfainf?  in  the  term  "profits,'*  how- 
CTer,  which  of  itself  excludes  their  being  given 
la  evidence  in  an  action  for  breach  of  a  con- 
tract, and  used  as  a  measure  of  damages. 
When  excluded  it  is  either  because  they  are 
iDoatural  or  remote,  or  there  are  no  criteria 
bv  which  to  estimate  them  with  certainty. 
Williamg  v.  Island  City  Milling  Co.  25  Or.  573, 
37  Pac.  49 ;  Krigham  v.  Carlisle,  78  Ala.  243, 
56  Am.  Rep.  28 ;  Goldhnmmer  v.  Dyer,  7  Colo. 
App.  29,  42  Pac.  177  ;  Cohn  v.  Norton,  57  Conn. 
4M).  5  L.  tt.  A.  672.  18  Atl.  595 ;  Fell  v.  New- 
berry. 106  Mich.  542.  64  N.  W.  474  ;  Indnstrial 
Works  V.  Mitchell,  114  Mich.  29,  72  N.  W.  25  7 
Griffin  t.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718 ; 
Lavens  v.  Lleb,  12  App.  Div.  487,  42  N.  Y. 
^upp.  901 :  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  683,  22  S.  W.  1097. 

The  rule  which  precludes  an  allowance  of 
profits  by  way  of  damages,  for  the  breach  of  an 
fx^utory  contract,  is  not  a  primary  rule,  but 
a  xpre  deduction  from  that  more  general  and 
fnndamental  rule  which  requires  that  the  dam- 
*een  claimed  should  in  all  cases  be  shown  by 
d^r  and  satisfactory  evidence  to  have  t>een 
artiittlly  sustained.  Griffin  v.  Colver.  16  N.  Y. 
469.  69  Am.  Dec.  718. 

And  when  loss  of  profits  arising  from  a 
breach  of  contract  can  be  proved  with  a  rea- 
sonable degree  of  certainty,  and  such  loss  is 
dir*»ctly  traceable  to  the  breach  of  the  contract, 
they  may  l^  recovered  in  an  action  for  the 
breach.  Atkinson  v.  Morse,  63  Mich.  276,  29 
N.  W.  711 ;  Anvil  MIn.  Co.  v.  Humble,  153  U. 
R.  540.  38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876 ; 
Snod^rass  v.  Ueynolds.  79  Ala.  452,  58  Am. 
Rep.  60t  :  Robinson  v.  Bullock,  66  Ala.  548 ; 
Sboemak«»r  v.  Acker.  116  Cal.  239,  48  I'ac.  62 : 
Western  U.  Teleg.  Co.  v.  Graham,  1  Colo.  230, 
9  \in-  Rep.  136;  Goidhammer  v.  Dyer,  7  Colo. 
.^pp.  29,  42  Pac.  177 ;  Richmond  v.  Dubuque  & 
S.  r.  R.  Co.  40  Iowa,  264  ;  Eiizabethtown  &  P. 
B.  Co.  T.  I'ottfnger,  10  Bush,  185 :  Fox  v.  Hard- 
injf.  7  Cush.  516;  Green  v.  Cole  (Mo.)  24  S.  W. 
lO-'S;  Masterton  v.  Brooklyn,  7  Hill,  61.  42 
Am.  I>ec.  38  ;  Lavens  v.  Lleb,  12  App.  Div.  487, 
42  N.  Y.  Supp.  901 ;  Starbird  v.  Barron s,  38  N. 
Y.  230:  Messmore  v.  New  York  Shot  &  Lead 
^o.  40  N.  Y.  422 :  Freeman  v.  Clute,  3  Barb. 
42?:  Flegel  v.  Latour,  81  Pa.  448:  Houston  & 
T  C.  R.  Co.  ▼.  Hill,  63  Tex.  381,  51  Am.  Rep. 
'r42:  8abine  Tram  Co.  v.  Jones  (Tex.  Civ. 
App.>  43  S.  W.  905;  Morey  v.  King,  49  Vt. 
'M:  Sbepard  v.  Milwaukee  Gaslight  Co.  15 
Wl«,  318.  82  Am.  Dec.  679 :  Taylor  Mfg.  Co.  v. 
Hatcher,  3  L.  R.  A.  587,  39  Fed.  444. 

When  profits  form  an  elemental  constituent 
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of  a  contract,  and  their  loss  is  the  natural  re- 
sult of  its  breach,  and  the  amount  can  be  esti- 
mated with  such  certainty  as  satisfies  the  mind 
of  a  prudent  and  Impartial  person,  they  are 
allowed  as  damages  for  the  breach.  Youug  v. 
Cureton,  87  Ala.  727,  6  So.  352;  Stewart  v. 
Patton,  65  Mo.  App.  21 ;  Wolcott  v.  Mount,  36 
N.  J.  L.  202,  13  Am.  Rep.  438. 

In  Stewart  v.  Patton,  65  Mo.  App.  21,  supra, 
Connoble  v.  Clark,  38  Mo.  App.  476,  which  was 
a  case  of  a  breach  of  warranty  of  a  horse  kept 
for  breeding  purposes,  was  distinguished  upon 
the  ground  that  In  the  present  case  evidence 
was  given  from  which  the  extent  of  the  profits 
could  be  shown  with  reasonable  certainty. 

The  profits  which  are  not  allowed  as  dam- 
ages for  a  breach  of  contract  are  only  such  as 
are  uncertain  and  contingent,  and  not  such  as, 
being  the  immediate  and  necessary  result  of  the 
breach  of  contract,  may  be  fairly  supposed  to 
have  entered  into  the  contemplation  of  the  par- 
ties when  they  made  It,  and  are  capable  of  be- 
ing definitely  ascertained  by  reference  to  estab- 
lished market  rates,  or  other  like  definite  cri- 
teria. James  v.  Adams,  8  W.  Va.  568 ;  Beil  v. 
Reynolds,  78  Ala.  511,  56  Am.  Rep.  52;  Hoge- 
V.  Norton.  22  Kan.  374  ;  Sabine  Tram  Co.  v. 
Jones  (Tex.  Civ.  App.)  43  S.  W.  905;  Booth 
v.  Spuyten  Duyvll  Rolling  Mill  Co.  60  N.  Y. 
487. 

The  broad  general  rule  In  cases  of  breach  of 
an  executory  contract  is  that  the  party  injured 
is  entitled  to  recover  ail  bis  damages,  includ- 
ing gains  prevented  as  well  as  losses  sustained  ; 
but  the  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  when  they  made  the  con- 
tract, and  such  as  might  naturally  be  expected 
to  follow  its  violation,  and  they  must  be  certain 
both  In  their  nature  and  in  respect  to  the  cause 
from  which  they  proceed.  Griffin  v.  Colver, 
16  N.  Y.  489,  69  Am.  Dec.  718;  Wltherbee  v. 
Meyer,  155  N.  Y.  446.  50,  N.  B.  58 ;  Messmore  v. 
New  York  Shot  &  Lead  Co.  40  N.  Y.  422  ;  Wls- 
ner  v.  Barber.  10  Or.  343 ;  Wittenberg  v.  Mol- 
lyneaux  (Neb.)  83  N.  W.  842;  Western  U. 
Teleg.  Co.  V.  Wilhelm.  48  Neb.  910,  67  N.  W. 
870 ;  Leonard  v.  Beaudry,  68  Mich.  312,  30  N. 
W.  8S :  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13  ;  Hoge  v.  Norton,  22  Kan.  374 ;  Gobet 
v.  Municipality  No.  One,  11  La.  Ann.  300; 
Grubb  V.  Burford,  98  Va.  553.  37  S.  E.  4  ;  Al- 
amo Mills  Co.  V.  Hercules  Iron  Works,  1  Tex. 
Civ.  App.  6S3.  22  S.  W.  1007  ;  Varner  v.  Dex- 
ter Gin  &  Mill  Co-op.  Asso.  (Tex.  Civ.  App.) 
39  S.  W.  200 :  James  v.  Adams.  8  W.  Va.  568 : 
Benjamin  v.  Puget  Sound  Commercial  Co.  12 
Wash.  470.  41  Tar.  166;  Cincinnati  Slemens- 
Lungren  Gas  Illuminating  Co.  v.  Western  Sle- 
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should  make,  alter,  or  discharge  any  contract 
between  the  company  and  others,  or  waive 
forfeiture,  extend  credit,  or  make  collections 
of  money  for  its  account  (the  first  premium 
excepted),  unless  he  should  first  be  provided 
with  receipts  signed  by  the  secretary  of  the 
company.  For  his  compensation  he  was  to 
receive  a  specified  per  cent  of  the  original 
and  the  renewal  premiums  charged  on  the 
different  classes  of  insurance  to  be  written 
by  the  company.  It  was  expressly  provided 
that  he  should  receive  no  further  remunera* 
tion  for  any  service  than  as  stated  in  the 
contract,  and  that  he  should  not  contract 
debts  in  the  name  of  the  company,  unless  spe- 
cially authorized  in  writing,  and  that,  in  con- 
sideration of  the  specified  compensation,  he 
should  pay  any  and  all  agency  expenses, 
medical  examination  fees,  and  all  license  fees 
in  the  state  in  which  he  was  to  do  business, 


together  with  the  state,  county,  and  munici- 
pal taxes  which  might  be  required  upon  the 
first  year's  business  or  premium  receipts. 
It  was  provided  further  that,  if  the  manager 
should  neglect  or  refuse  to  thoroughly  de- 
velop and  work  the  territory  allotted  to  him, 
•^then  the  cornpany,  at  its  option,  might  em- 
ploy other  agents  in  any  portion  of  the  ter- 
ritory so  neglected,  without  otherwise  affect- 
ing the  contract,  and  that  the  manager 
should'  have  no  claim  on  the  business  so  ef- 
fected by  such  other  agent  or  agents  so  em- 
ployed; that  otherwise  the  company  should 
not  appoint  other  agents  within  his  terri- 
tory. 

The  petition  avers:  That  the  plaintiff, 
since  he  first  became  manager  for  the  defend- 
ant, has  devoted  his  entire  time  and  energies 
to  representing  the  defendant,  and  in  carry- 
ing out  and  performing  all  of  the  duties  d*e- 


mens-Lungrcn  Co.  152  U.  S.  200,  38  L.  ed.  411, 
14  Sup.  Ct.  Uep.  523 ;  Boutin  v.  Rudd,  27  C.  C. 
A.  526,  53  U.  S.  App.  525,  82  Fed.  685. 

And  no  hard  and  fast  rule  foi;  ascertalnlnsr 
the  profits,  for  the  loss  of  which  a  recoverj 
in.ay  be  had  In  an  action  for  breach  of  the  con- 
tract, can  be  laid  down.  Such  profits  must  be 
determined  according  to  the  circumstances  of 
ea<'h  particular  case,  and  the  subject-matter  of 
the  contract.  Sllberstein  v.  Duluth  News-Tri- 
bune Co.  68  Minn.  430.  71  N.  W.  622 ;  Wright 
V.  Mulvaney,  78  Wis.  89,  9  L.  R.  A.  807,  46  N. 
W.  1045. 

But  the  measure  of  damages  for  breach  of  a 
contract  Involving  the  Injured  party  In  labor 
and  expense  In  performance  on  his  part  is  not 
the  amount  he  would  have  received  If  the  con- 
tract bad  been  performed,  but  the  profits  he 
lost  by  the  failure  of  the  other  party  to  keep 
the  contract  on  his  part.  Robinson  v.  Bullock, 
66  Ala.  548. 

Nor  can  a  party  to  a  contract  broken  by  the 
other  parly  recover  the  estimated  profits  he 
would  have  made.  If  he  had  been  permitted  to 
perform  his  contract,  and  in  addition  thereto 
damages  for  loss  of  time.  Blood  v.  Herring, 
22  Ky.  L.  Rep.  1725,  61  S.  W.  273. 

And  while  the  Jury  in  an  action  for  damages 
for  breach  of  contract.  Including  prospective 
profits,  are  authorized  to  find  for  the  plaintiff 
for  expenses  Incurred  In  an  effort  to  perform 
the  contract,  where  they  are  unable  from  the 
evidence  to  find  profits.  If  they  find  profits 
they  should  not  find  expenses.  Cutting  v. 
Miner,  30  App.  Div.  457,  52  N.  Y.  Supp.  288. 

And  one  who  recovers  for  profits  which  he 
might  have  made  from  the  execution  of  a  con- 
tract, had  the  contract  not  been  broken  by  the 
other  party,  is  not  entitled  to  interest  on  his 
profits  until  they  are  ascertained  and  deter- 
mined by  the  verdict.  Swanson  v.  Andrus 
(Minn.)   86  N.  W.  465. 

b.  Right  of  action  for. 

One  who  without  fault  on  his  part  is  pre- 
vented by  the  other  party  to  a  contract  from 
performing  it,  or  excused  for  nonperformance 
by  the  conduct  of  such  party,  has  the  right  to 
regard  the  contract  as  broken,  and  to  immedi- 
ately sue  for  the  damages  arising  from  its 
breach.  McElwee  v.  Bridgeport  Land  &  Im- 
prov.  Co.  54  Fed.  627 ;  Hale  v.  Trout,  35  Cal. 
230. 

And  he  is  not  confined  to  the  actual  value  of 
the  work  done,  but  may  prosecute  his  action 
for  the  broach  of  the  agreement,  and  may  re- 
cover as  damngoa  the  profits  he  would  have 
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made  had  he  been  allowed  to  complete  the 
work.     Cox  V.  McLaughlin,  54  Cal.  605. 

The  injured  party  has  an  election  either  to 
treat  the  contract  as  rescinded  and  recover 
upon  a  guantum  meruit  so  far  as  be  has  per- 
formed, or  he  may  keep  the  contract  alive  for 
the  benefit  of  both  parties,  being  at  all  times 
himself  ready  and  able  to  perform,  and  at  the 
end  of  the  time  specified  for  performance  sue 
to  recover  upon  the  contract ;  or  he  may  treat 
the  repudiation  as  putting  an  end  to  the  con- 
tract for  all  purposes  of  performance,  and  sue 
for  the  profits  he  would  have  realized  if  he  had 
not  been  prevented  from  performing.  liake 
Shore  &  M.  S.  R.  Co.  v.  Richards,  152  III.  59, 
•30  L.  R.  A.  33,  38  N.  E.  773;  McElwee  v. 
Bridgeport  Land  &  Improv.  Co.  54  Fed.  627  ; 
Jones  V.  Judd,  4  N.  Y.  414 ;  Clark  v.  New  York, 
4  N.  Y.  338 ;  Danforth  v.  Tennessee  &  C.  R.  Co. 
93  Ala.  614,  11  So.  60. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards.  152 
111.  59,  30  L.  R.  A.  33,  38  N.  B.  773,  Hinckley 
V.  Pittsburgh  Bessemer  Steel  Co.  123  U.  S.  204*, 
30  L.  ed.  967,  7  Sup.  Ct.  Rep.  875,  was  distin- 
guished upon  the  ground  that  in  the  case  at 
bar  the  contract  was  for  the  manufacture  of  an 
article,  and  not  for  the  sale  of  an  existing  ar- 
ticle, as  in  that  case. 

But  a  party  injured  by  the  stoppage  of  a  con- 
tract, who  elects  to  rescind  it,  cannot  recover 
In  damages  for  a  breach  of  the  contract,  ei- 
ther by  way  of  outlay  or  for  loss  of  prpflta. 
He  can  only  recover  the  value  of  his  services 
actually  rendered,  as  upon  a  quantum  vieruit. 
United  States  v.  Behan,  110  U.  S.  338,  28  L. 
ed.  168,  4  Sup.  Ct.  Rep.  81. 

One  who  desires  to  recover  special  damages, 
such  as  loss  of  prospective  profits  for  breach 
of  a  contract,  must  allege  the  facts  and  circum- 
stances and  knowledge  of  the  situation  brought 
home  to  the  other  party  at  the  time  the  con- 
tract was  entered  into.  Serfling  v.  Andrews, 
106  Wis.  78,  81  N.  W.  991. 

But  one  who  brings  action  for  breach  of  con- 
tract is  not  bound  to  go  for  profits,  even 
though  he  counted  for  them  in  his  petition. 
He  is  at  liberty  to  stop  upon  showing  losses. 
ITnited  States  v.  Behan,  110  U.  S.  338,  28  L.  ed. 
168,  4  Sup.  Ct.  Rep.  81. 

And  failure  to  prove  profits  in  an  actjon  for 
breach  of  contract  will  not  prevent  the  party 
from  recovering  his  losses  for  actual  outlay 
and  expenditure.     Ibid. 

And  where  suit  Is  brought  by  a  party  for  the 
wrongful  breaking  up  and  annulling  of  a  con- 
tract on  which  it  Is  claimed  large  profits  would 
have  been  realized,  it  is  admissible  to  show. 
If  It  can  be  clearly  made  to  appear,  that  It  was 
impossible  for  the  party  to  have  completed  the 
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volvin*  on  him  by  virtue  of  the  contract  to 
thorouofhlj  develop  and  work  the  territory 
allotted  to  him.     That  from  the  time  he  first 
became  manager  for  the  defendant,  up  to  the 
breach  of  the  contract  by  it,  he  thoroughly 
worked  and  developed  the  business  in  all  of 
tiie  territory  allotted  to  him,  and  has  not 
nfglected  or  refused  to  do  the  same.     That 
daring  the  time  he  was  so  engaged  he  had 
correspondence  with  no  less  than  300  sub- 
agents  in  regard  to  canvassing,  soliciting, 
and  securing  policies  of  insurance  for  the  de- 
fendant in  the  state  of  Texas,  and  during 
that  time  has  had  not  less  than  100  agents 
actively  at  work  soliciting  and  securing  for 
the  defendant  policies  of  insurance  of  the 
classes  described  in  the  contract.     That  the 
defendant  is  the  only  insurance  company  of 
the  natural  premium  and  old-line  insurance 
companies  that  writes  under-average  insur- 


ance and  substandard  insurance  (that  is,  in- 
surance upon  negroes;  saloon  keepers;  per- 
sons of  over  and  under  weights;  persons  of 
light  physical  impairment;  debtors  or  cred- 
itors; persons  of  heart  murmur;  telephone, 
telegraph,  sawmill,  and  railroad  men  and 
women ) ,  and  that  by  reason  thereof  the 
plaintiff's  contract  with  the  defendant  was 
a  most  advantageous  and  profitable  one  to 
the  plaintiff,  as  all  of  these  risks  are  much 
more  easily  procured  than  first-clas«  risks  or 
standard  insurance.  That  up  to  the  time  of 
the  breach  by  the  defendant  the  plaintiff  had 
fully  and  faithfully  carried  out  his  part  of 
the  contract,  and  performed  all  other  duties 
required  of  him  by 'the  officers  of  the  com- 
pany. That  he  has  made  a  scientific  study 
of  the  insurance  business  for  years,  and  is  a 
person  of  great  experience  in  that  business, 
and  possessed  of  more  than  ordinary  push 


eontract  had  he  not  been  interfered  with,  for 
the  purpose  of  showing  that  the  loss  of  the 
profits  which  would  have  been  realized  by  the 
completion  of  the  contract  was  attributable,  in 
part  at  least,  to  his  inability  to  fulfil  it,  and 
Bot  altogether  to  Its  breach  by  the  other  party. 
Waco  Tap  R.  Co.  v.  Shirley,  45  Tex.  355. 

Bat  where  evidence  ie  offered  in  an  action 
upon  a  «?ontract,  merely  on  the  hypothesis  that, 
although  the  plaintiff  had  not  violated  the  con- 
tract on  bis  part,  he  evidently  would  have  been 
Qoable  to  complete  it,  for  the  purpose  of  show- 
ing tliat  the  loss  of  the  profits  were  attrlbut- 
able,  hi  part  at  least,  to  his  own  Inability  to 
falfll  it,  and  not  altogether  to  the  breach  by 
the  defendant.  It  must  be  shown  beyond  all 
r^5onable  doubt,  in  view  of  all  the  facts  of 
the  case,  that  the  anticipated  result  must  have 
ensaed  In  the  near  future,  if  it  had  not  been 
aotiriiated  by  tlie  termination  of  the  contract. 

im 

c.  Effect  of  remoteness. 

iTofits,  to  be  recoverable,  must  flow  directly 
and  naturally  from  the  breach  of  contract,  and 
i&ust  not  be  the  remote,  but  the  proximate,  con- 
SKiaemv  of  such  breach.  Griffln  v.  Colver,  16 
N.  Y.  489,  69  Ami  Dec.  718 ;  Milton  v.  Hudson 
llivi-T  S.  B.  Co.  37  N.  Y.  214 ;  Boutin  v.  Rudd, 
i7  C.  C.  A.  526,  53  U.  S.  App.  525,  82  Fed. 
^Vj:  Brlghara  v.  Carlisle,  78  Ala.  ^3,  56  Am. 
R^p.  2S ;  Shoemaker  v.  Acker,  116  Cal.  239,  48 
Par.  02. 

And  must  not  embrace  speculative  profits  or 
dimasps,  which  could  have  been  avoided  by  rea- 
F»ri?M)>  exertions  of  the  injured  party.  Milton 
T.  Hudson  River  S.  B.  Co.  37  N.  Y.  214. 

Profits  lost  as  the  direct  result  of  a  breach  of 
'nrract  may  be  recovered  as  damages,  where 
'^■^j  are  not  so  conjectural  and  remote  as  to 
t*  iorApable  of  ascertainment  with  reasonable 
'^rtainty.  Sbepard  v.  Milwaukee  Gaslight  Co. 
'•"  Wis.  316,  82  Am.  Dec.  679;  Bell  v.  Rey- 
^'^I'^s.  78  Ala.  511,  ^6  Am.  Rep.  52 ;  Hodges  v. 
Fr;«,  34  Plft-  63,  15  So.  682. 

Bat  possible,  or  even  probable,  profits  which 
CiUht  have  been  realized  had  it  not  been  for  a 
tr-^ch  of  contract,  are  too  remote  for  recovery 
n  damages  for  the  breach.  Pollock  v.  Gantt, 
''*  Ala.  373,  44  Am.  Rep.  519. 

The  Sonera!  rule  is  that  no  damages  are  re- 
coverable for  a  breach  of  contract  except  such 
-*  are  the  direct  and  proximate  result  of  the 
jmc}i  complained  of,  and  which  must  have 
^■'^  foreseen,  and*  are  deemed  to  have  been 
^'.i*-n  hito  account  by  the  parties  at  the  time 
^^  <>ntering  into  it.  Walrath  v.  Whittekind,  20 
>^iu  482. 
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The  question  as  to  whether  loss  of  profits 
will  be  allowed  as  damages  for  breach  of  con- 
tract Is,  Would  the  loss  of  profits  be  the  direct 
result  of  the  breach,  and  would  such  loss  rea- 
sonably be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  at  the  time  of 
making  the  contract?  Alamo  Mills  Co.  v.  Her- 
cules Iron  Works,  1  Tex  Civ.  App.  683,  22  S. 
W.  1097. 

And  the  method  of  arriving  at  the  damages, 
by  estimating  the  probable  profits  that  could 
have  been  made  if  the  contract  had  been  per- 
formed, Is  too  imcertain  and  speculative,  ex- 
cept in  cases  where  the  possible  or  probable 
profits  are  the  very  object  of  the  contract,  and 
are  necessarily  In  the  contemplation  of  the  par- 
ties. Washington  &  G.  R.  Co.  v.  American  Car 
Co,  6  App.  D.  C.  624. 

And  the  loss  of  any  speculation  or  enterprise 
into  which  a  party  may  have  embarked,  relying 
upon  the  proceeds  to  be  derived  from. the  ful- 
filment of  an  existing  contract,  constitutes  no 
part  of  the  damages  to  be  recovered,  but  the 
profits  or  advantages  which  are  the  direct  and 
immediate  fruits  of  the  contract  entered  Into 
between  the  parties  may  be  recovered.  Cates 
V.  Sparkman,  73  Tex.  619,  11  S.  W.  846. 

But  when  a  contract  is  executory,  and  the 
time  for  performance  has  expired,  and  the  ele- 
ments out  of  which  profits  were  to  arise  can 
be  ascertained  and  proved  with  reasonable  cer- 
tainty, and  especially  when  the  compensation 
for  performance  is  fixed  by  the  agreement  of 
the  parties,  the  difference  between  the  cost  of 
performance  and  the  compensation  agreed  upon 
may  be  recovered  as  actual  damages  suffered  by 
the  aggrieved  party,  whether  they  are  called 
gains  prevented  or  profits  lost,  as  such  dam- 
ages are  the  direct  consequences  of  the  breach. 
Leonard  v.  Beaudry,  68  Mich.  312,  36  N.  W. 
88. 

And  where  profits  would  have  directly  and 
certainly  resulted  If  the  provisions  of  a  con- 
tract had  been  complied  with,  the  refusal  to 
perform  such  conditions,  and  the  deprivation 
of  the  party  injured  of  the  profits  which  would 
have  resulted  therefrom,  are  a  direct  Injury 
properly  measured  by  the  amount  of  such  prof- 
its. Richmond  v.  Dubuque  A  S.  C.  R.  Co.  40 
Iowa,  264 ;  Morey  v.  King,  49  Vt.  304. 

And  profits  which  are  the  legal  and  natural 
result  of  a  contract,  though  to  some  extent 
contingent,  are  not  too  remote  to  be  recovered, 
— especially  where  they  are  such  as  may  be 
fairly  and  reasonably  considered  as  arising, 
either  naturally  from  the  breach  of  the  con- 
tract itself,  or  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  par- 
ties at  the  time  they  entered  into  the  contract 
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and  energy,  tact  and  sagacity,  and  is  in  every 
way  well  fitted  for  the  duties  that  devolved 
upon  him  under  the  contract.  That  at  the 
time  he  purchased  the  contract  he  paid  there- 
for $1,500  in  cash,  with  the  knowledge  aad 
consent  of  the  defendant.  That  the  contract 
could  not  have  been  purchased  for  less  mon- 
«y,  and  that  the  price  paid  for  it  was  reason- 
able. That  in  order  to  put  the  business  of 
the  defendant  on  a  firm  footing  in  Texas,  so 
«s  to  readily  procure  applicants  to  take  poli- 
'cies  in  that  company,  it  was  necessary  to  ad- 
Tertise  the  same,  and  to  place  the  merits 
thereof  before  the  people  of  Texas,  and  that 
in  order  to  do  this  he  bad  many  thousands 
<of  circulars  printed,  setting  forth  the  advan- 
tages of  the  company,  and  the  benefits  to  be 
derived  therefrom  by  those  who  would  take 
policies  therein.  That  he  had  these  circulars 
distributed  all  over  the  state  of  Texas ;  send- 


ing them  to  many  thousands  of  persons  who 
would  be  likely  to  take  insurance  in  tlie  com- 
pany, and  especially  to  a  great  many  insur- 
ance aeents.  That,  in  addition  to  his  cor- 
respondence with  a  great  many  insurance 
agents  in  different  parts  of  Texas,  and  his 
employment  of  over  100  men  to  work  under 
him  to  solicit  and  sell  insurance  for  the  de- 
fendant company  in  that  state,  he  was  com- 
pelled to  go  in  person  to  different  cities  of 
the  state,  and  see  the  agents,  and  g^ve  them 
proper  instructions  for  procuring  applicants 
for  insurance  in  the  defendant  company,  and 
was  compelled  to  incur  reasonable  expendi- 
tures incident  to  such  traveling  and  estab- 
lishing subagencies  for  the  defendant  com- 
pany. That  the  publication  and  distribution 
of  such  literature,  the  cost  of  postage  and 
stationery  to  send  the  same,  and  his  travel- 
ing expenses  incurred,  amounted  to  the  rea- 


as  a  probable  result  of  a  breach  of  it.  Stewart 
V.  Lanier  House  Co.  75  Ga.  582. 

As  to  what  constitutes  remoteness  which 
will  affect  a  recovery,  see  infra,  II.  g. 

And  sec  also  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec.  635 ;  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  1  Tex.  Civ.  App.  683,  22  S.  W.  1097,— 
infra,  II.  d ;  Wakeman  v.  Wheeler  &  Wilson 
Mfg.  Co.  101  N.  y.  205,  54  Am.  Rep.  676,  4 
N.  E.  264  ;  Trigg  v.  Clay,  88  Va.  330,  13  S.  E. 
434;  Griffin  v.  Colver,  16  N.  Y.  489,  69  Am. 
Dec.  718, — infra,  II.  e;  Somers  v.  Wright,  115 
M&aa.  298, — infra,  II.  f. 

4l.  Effect  of  speculntlveneas  or  contingency. 

Profits  to  be  recovered  for  breach  of  contract 
must  not  be  conjectural  or  speculative  in  their 
nature,  or  dependent  upon  tbe  chances  of  busi- 
ness or  other  contingencies,  and  must  have 
some  reference  to  the  nature  of  the  contract 
and  breach  complained  of.  McKlnnon  v.  Mc- 
Ewan,  48  Mich.  106,  42  Am.  Rep.  458,  11  N.  W. 
628. 

In  simple  breaches  of  contract,  the  nature 
of  the  thing  admitting  of  certainty  and  preci- 
sion, the  plaintiff  is  not  entitled  to  damages  for 
fancied  or  probable  advantage  he  might  have 
derived  from  his  contract.  McWhlrter  v.  Doug- 
4a8,  1  Coldw.  591. 

And  profits  which  are  speculative  and  con- 
jectural, and  cannot  be  measured  by  the  usual 
rules  of  evidence  to  a  reasonable  degree  of  cer- 
tainty, are  not  recoverable  as  damages  In  ac- 
tions for  breach  of  contract.  Paola  Gas  Co.  v. 
Paola  Glass  Co.  56  Kan.  614,  44  Pac.  621 ; 
Danforth  v.  Tennessee  &  C.  R.  Co.  93  Ala.  614, 
11  So.  60;  Atkinson  v.  Morse,  63  Mich.  276, 
29  N.  W  711 ;  Dorlocourt  v.  Lacroix,  29  La. 
Ann.  286 ;  Vlcksburg  &  M.  R.  Co.  v.  Ragsdale, 
46  Miss.  458 ;  Hamilton  v.  McPherson,  28  N.  Y. 
72,  84  Am.  Dec.  330;  Dodds  v.  Hakes.  114  N. 
Y.  260,  21  N.  E.  398 ;  White  v.  Miller,  71  N.  Y. 
118,  27  Am,  Rep.  13 ;  Grlffln  v.  Colver,  16  N.  Y, 
489,  69  Am.  Dec.  718 ;  Milton  v.  Hudson  River 
S.  B.  Co.  37  N.  Y.  214  ;  Hendrick  v.  Stewart, 
1  Overt.  476 :  Anvil  Mln.  Co.  v.  Humble,  153  U, 
S.  540,  38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876; 
Western  U.  Teleg.  Co.  v.  Short,  63  Ark.  434, 
9  L.  R.  A.  744.  14  S.  W.  649;  McWhlrter  v. 
Douglas,  1  Coldw.  591 ;  Wolcott  v.  Mount,  36 
N.  J.  L.  262,  13  Am.  Rep.  438 ;  Brigham  v.  Car- 
lisle, 78  Ala.  24.3,  56  Am.  Rep.  28 ;  Priestly  v. 
Northern  Indiana  &  C.  R.  Co.  26  111.  205,  79 
Am.  Dec.  369;  Olmstead  v.  Burke,  25  111.  86. 

And  they  are  not  generally  regarded  as  an 
element   in   estimating  damages  for  breach  of 
contract.     Brigham  v.  Carlisle,  78  Ala.  243,  56 
Am.  Rep.  28. 
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When  a  claim  Is  made  for  damages  arising 
from  breach  of  contract,  and  evidence  is  offered 
to  show  losses  of  profits  which  might  have 
been  realized  from  a  performance  of  the  con- 
tract, the  question  to  be  determined  is,  wheth- 
er the  damages  claimed  are  too  conjectural, 
speculative,  or  contingent  to  form  a  safe  basis 
for  estimating  damages.  Leonard  v.  Beaudry, 
68  Mich.  312,  36  N.  W.  88. 

And  damages  for  breach  of  contract  can  only 
be  recovered  when  they  are  averred  and  proved 
as  the  natural,  direct,  and  certain  result  of 
the  breach,  excluding  probable  profits  and  pros- 
pective or  speculative  damages.  Jones  v. 
Nathrop,  7  Colo.  1,  1  Pac.  435 ;  Lavens  v.  Lleb, 
12  App.  Dlv.  487,  42  N.  Y.  Supp.  901. 

The  Jury  cannot  be  permitted  to  speculate 
whether  dama(;:es  have  or  have  not  been  occa- 
sioned, and  where  it  is  uncertain  whether  there 
has  been  a  loss  of  profits  by  a  violation  of  the 
contract  in  suit,  none  can  be  recovered.  Leach 
V.  New  York,  N.  H.  &  H.  R.  Co.  89  Hun,  377, 
35  N.  Y.  Supp.  305. 

And  loss  of  profits,  though  the  natural  and 
probable  result  of  a  breach  of  a  contract,  and 
though  they  may  be  reasonably  anticipated 
therefrom,  will  not  warrant  a  recovery  where 
they  iTre  so  speculative  and  so  contingent  that 
their  amount  is  not  susceptible  of  proof  with 
any  reasonable  degree  of  certainty.  Central 
Trust  Co.  V.  Clark,  34  C.  C.  A.  854,  92  Fed. 
203. 

The  general  rule  Is  that  speculative  profits 
are  too  remote  to  be  included  In  the  estimate 
of  damages  in  an  action  on  contract,  because 
they  are  not  presumed  to  have  been  contem- 
plated by  the  parties  at  the  time.  Abbott  v. 
Gatch.  13  Md.  314,  71  Am.  Dec.  635. 

And  damages  for  supposed  profits,  based  up- 
on speculative  opinions  of  witnesses,  will  not 
be  allowed.  Dorlocourt  v.  Lacroix,  29  La.  Ann. 
286;  Gobet  v.  Municipality  No.  One,  11  La. 
Ann.  300. 

Profits  are  considered  uncertain,  and  not  re* 
coverable,  where  they  arfe  purely  speculative 
in  their  nature,  and  depend  upon  so  many  in- 
calculable contingencies  as  to  make  it  imprac- 
ticable to  determine  them  definitely  by  any 
trustworthy  mode  of  computation.  Bell  ▼. 
Reynolds,  78  Ala.  511,  56  Am.  Rep.  52. 

And  if  a  contract  was  made  with  reference 
to  embarking  in  a  new  business,  such  as  sawing 
lumber  for  market,  the  speculative  profits 
which  might  be  supposed  to  have  arisen  there- 
from, but  which  were  defeated  because  of  a 
breach  of  the  contract,  which  delayed  the  bual> 
ness,  cannot  be  looked  to  as  an  element  of  dam- 
ages, as  they  are  dependent  largely  upon  other 


1900. 


Wells  y.  National  Lifb  Association  of  Hartford. 


89 


sonable  sum  of  $1,000,  made  up  as  follows: 
Expended  for  postage.  $700;  for  printing 
circulars  and  stationery,  $100;  and  for  trav- 
eling expenses,  $200.  That,  from  the  time 
he  acquired  the  contract  until  the  same  was 
breached  by  the  defendant,  he  gave  all  of  his 
time  to  the  faithful  performance  of  the  serv- 
ices required,  and  that  for  the  period  thus 
eiu^aged,  namely,  ten  months,  his  services 
were  reasonably  worth  $250  per  month,  mak- 
ing for  the  ten  months  $2,500,  which  is  an 
entire  loss  to  the  plaintiff,  by  reason  of  the 
defendant's  brea<?hing  its  contract.  That  it 
was  necessary  to  do  a  great  deal  more  work 
during  the  first  twelve  months  after  the 
plaintiff  acquired  the  contract,  in  order  to 
establish  the  company  in  Texas,  than  at  any 
other  time  thereafter.  That  during  the 
time  of  the  plaintiff's  service  he  did  succeed 
in  writing  about  $150,000  of  insurance  for 


the  defendant  company,  and  applicants  in 
Texas  acquired  policies  of  insurance  in  the 
defendant  company,  aggr^ating  that  amount 
by  and  through  his  efforts  prior  to  the  date  of 
the  breach  of  the  contract  by  the  defendant, 
and  while  he  was  advertising  the  company 
and  establishing  agencies.  That  the  great- 
er part  of  the  insurance  thus  written  by  him 
were  rejected  risks  from  the  Hartford  Life 
&,  Annuity  Association  and  from  other  in- 
surance companies.  That  the  business  of  the 
defendant  company  in  Texas  was  daily  in- 
creasing, and  that  after  the  date  of  the 
breach  of  the  contract  by  the  defendant,  by 
reason  of  the  premises  in  his  petition  alleged, 
it  would  have  involved  comparatively  little 
trouble  and  expense  for  the  plaintiflT  to  have 
fully  performed  his  contract  in  Texas  for  the 
remainder  of  the  ten  years,  and  to  have  con- 
stantly increased  the  amount  of  business,  aft- 


rontlngencies.     Vlcksburg  &  M.  R.  Co.  v.  Rags- 
dale,  46  Hisd.  458. 

Nor  does  the  law  contemplate  Indemnity  for 
the  loss  of  profits  a  party  supposes  he  would 
have  derived  from  some  business  he  claims 
he  would  have  pursued  If  he  had  not  made  the 
contract  alleged  to  have  been  violated.  Rlg- 
ney  y.  Monette,  47  La.  Ann.  648,  17  So.  211. 

The  rent  of  a  mill  or  other  similar  property, 
the  price  which  should  be  paid  for  the  charter 
of  a  steamboat  or  the  use  of  machinery,  etc., 
are  not  only  susceptible  of  more  exact  and  defin- 
ite proof,  but  would  as  a  general  rule  be  found 
to  be  a  more  exact  measure  of  the  damages  sus- 
tained. In  actions  for  a  breach  of  the  contract, 
eoDsidering  the  contingencies  and  hazards  at- 
tending the  prosecution  of  most  kinds  of  busi- 
ness, than  any  estimate  of  anticipated  profits. 
Just  aa  the  ordinary  rate  of  interest  Is  a  more 
ACfmrate  measure  of  damages  sustained  In  con- 
sequence of  the  nonpayment  of  a  debt  than 
any  speculative  profit  which  the  creditor  might 
expect  to  realize  from  the  use  of  the  money. 
Griffin  T.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718.  dictum. 

So.  In  State  v.  Ward,  9  Heisk.  132,  It  was 
@id  that  the  plaintiff  In  an  action  for  breach 
<'f  a  aimple  contract  is  not  entitled  to  damages 
for  any  fancied  or  probable  advantage  he  might 
liave  derived  from  his  contract.  But  the  case 
was  one  of  loss  of  property,  and  not  loss  of 
profits.  - 

But  the  law  contemplates.  In  case  of  con- 
tracts broken,  two  elements  of  damage,  first, 
i<^seeff  sustained,  and  second,  gains  prevented. 
B'llkl^^y  V.  United  States,  7  Ct.  CI.  547. 

And  while  profits  when  contingent  or  specu- 
litire.  or  when  their  loss  Is  not  the  natural  and 
proximate  result  of  the  breach  of  a  contract, 
»re  not  recoverable,  they  are  allowed  when  they 
form  a  constituent  element  of  the  contract,  and 
the  amount  can  be  estimated  with  reasonable 
<^rtalnty  from  established  data,  Snodgrass  v. 
Retnolda.  79  Ala.  452,  58  Am.  Rep.  601. 

Whenever  profits  are  rejected  as  an  item  of 
images,  it  Is  because  they  are  subject  to  too 
Banj  contingencies,  and  are  too  dependent  up- 
on the  fluctuations  of  market  and  the  chances 
of  bo9ines$s.  to  constitute  a  safe  criterion  for 
*ii  mtimace  of  damages.  Griffin  v.  Colver,  16 
V  y.  480.  60  Am.  Dec.  718. 

In  ihe  above  case  It  was  said  that  Master- 
t«J  ▼.  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38, 
vbkh  Is  a  leading  case  with  reference  to  sale 
^'f  articl«»3  to  be  manufactured,  simply  goes  to 
«npport  the  other  branch  of  the  rule ;  namely, 
"Mt  profits  are  allowed  where  they  do  not  de- 
V^  npcn  the  chances  of  trade,  and  upon  the 
EArket  valac  of  goods,  the  price  of  labor,  the 
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cost  of  transportation,  and  other  questions  of 
a  like  nature,  which  can  be  rendered  reasonably 
certain  by  evidence. 

And  the  court  commented  on,  and  explained, 
Blanchard  v.  Ely,  21  Wend.  342,  34  Am.  Dec. 
2.50,  infra.  III.  b,  2,  b,  saying  that  It  must 
have  proceeded  upon  the  ground  that  the  prof- 
its claimed  were  subject  to  too  many  contin- 
gencies, and  too  dependent  upon  the  fluctua- 
tions of  market  and  chances  of  business,  to 
constitute  a  safe  criterion  for  an  estimate  of 
damages ;  and  the  damages  must  have  been  dis- 
allowed, because  they  consisted  of  profits  de- 
pending, not,  as  In  the  case  of  a  contract  to 
transport  goods,  upon  a  mere  question  of  mar- 
ket value,  but  upon  the  fluctuations  of  travel 
and  of  freight,  and  many  other  contingencies. 

Conjectural  profits  are  not  allowed  for 
breach  of  contract,  not  for  the  reason  that 
profits  are  prescribed,  but  because  they  are  un- 
certain. If  profits  become  sufficiently  certain, 
and  are  the  direct  result  of  the  breach,  and  the 
parties  are  In  possession  of  such  facts  as  would 
charge  them  as  reasonably  Intelligent  men  with 
the  probable  consequences  of  the  breach,  they 
may  be  recovered.  Alamo  Mills  Co.  v.  Hercules 
Iron  Works,  1  Tex.  Civ.  App.  683,  22  S.  W. 
1097. 

And  the  profits  of  a  regular  and  established 
business,  the  value  of  which  may  be  ascer- 
tained, are  not  contingent  and  speculative  In 
the  sense  that  excludes  profits  from  the  consid- 
eration of  the  Jury  as  an  element  of  damages 
in  an  action  for  breach  of  contract.  Goebel 
V.  Hough,  26  Minn.  252,  2  N.  W.  847 ;  Lavens 
v.  Lieb,  12  App.  DIv.  487.  42  N.  Y.  Supp.  901. 

And  where  a  party  undertakes  to  perform 
a  contract  within  a  reasonable  time,  and  falls 
to  do  so,  and  the  other  party  claims  for  profits 
he  would  have  made  had  the  contract  been  per- 
formed, the  Jury  in  an  action  for  the  breach 
is  not  bound  to  adopt  any  specific  contract 
that  may  have  been  made,  but  may  assess  dam- 
ages for  profits.  If  reasonable  evidence  is  given 
that  the  profits  would  have  been  made  as 
claimed.  Waters  v.  Towers,  8  Eich.  401,  22 
L.  J.  Exch.  N.  S.  186,  20  Eng.  L.  &  Eq.  410. 

While  a  person  seeking  to  recover  for  breach 
of  a  contract  from  which  a  share  of  the  prof- 
its of  a  business  would  have  accrued  cannot 
recover  damages  which  are  uncertain,  specu- 
lative, and  contingent,  he  is  not  required  to 
prove,  either  that  profits  would  have  accrued, 
or  the  amount  of  them,  by  any  other  or  higher 
evidence  than  one  Is  compelled  to  produce  in 
any  other  civil  action ;  if  he  makes  it  appear  by 
a  fair  preponderance  of  the  evidence  that  prof- 
Its  would  have  resulted  from  a  continuance  of 
the   business,   and   produces   such   evidence   as 
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er  having  so  advertised  the  company,  estab- 
lished agencies,  and  placed  the  business  of 
the  defendant  on  a  solid  basis  in  the  state, 
lliat,  notwithstanding  the  facts  in  the  prem- 
ises, the  defendant  did  on  December  , 

1S96,  violate  and  breach  its  contract,  in  the 
following  flagrant  manner,  to  wit:  It  did 
on  that  date,  without  the  knowled|;^e  and 
consent  of  the  plaintiff,  employ  the  Hartford 
Life  &  Annuity  Association,  and  the  firm  of 
Harris  &  Patterson,  of  the  city  of  Dallas,  in- 
surance agents,  and  a  great  many  other 
agents  and  insurance  companies  doing  busi- 
ness in  the  state  of  Texas,  to  solicit  and  pro- 
cure applicants  for  policies  of  insurance  for 
the  defendant,  and  especially  to  procure  sub- 
standard risks  or  insurance  for  it,  and  to 
solicit  and  procure  applications  of  persons  to 
become  members  of  or  policy  holders  in  the 
defendant  company,  and  did  on  that  date. 


and  since  th&t  time,  through  these  other 
agents,  issue,  without  the  knowledge  and 
consent  of  the  plaintiff,  a  great  many  policies 
of  insurance  to  persons  in  the  state  of  Texas, 
and  did  on  that  date,  without  the  knowledge 
and  consent  of  the  plaintiff,  employ  said  in- 
surance companies  and  agents  to  become  per- 
manent representatives  and  agents  for  the 
defendant,  in  direct  opposition  to  the  plziln- 
tiif,  and  to  procure  applicants  for  substand- 
ard and  other  insurance,  and  to  deliver  poli- 
cies thereon  for  it  in  that  state,  and  agreed 
with  the  first-named  company,  the  Hartford 
Life  &  Annuity  Association,  that  the  defend- 
ant would  not  employ  or  seek  to  employ  any 
agent  employed  by  that  company,  or  accept 
business  offered  to  the  defendant  by  or 
through  any  such  agents,  thereby  depriving 
the  plaintiff  of  the  services  of  the  agents  who 
were  at  and  prior  to  that  time  in  the  employ- 


would  authorize  the  court  upon  legitimate  and 
proper  inferences  to  ascertain  the  amount  of 
profits  which  would  have  been  made,  he  is  en- 
titled to  recover  them.  Laveas  v.  Lieb,  12 
App.  Div.  487,  42  N.  Y.  Supp.  901. 

The  rule  that  the  probable  profits  to  be  de- 
rived from  the  performance  of  a  contract  are 
too  speculatiye  and  uncertain  to  form  a  safe 
basis  for  the  recovery  of  damages  for  a  breach 
of  such  contract  is  only  true  in  cases  in  which 
a  safer  and  more  certain  rule  can  be  applied. 
Brlncefleld  v.  Allen  (Tex.  Civ.  App.)  60  S.  W. 
1010. 

And  whenever  the  estimate  of  profits  must 
be  somewhat  conjectural,  the  damages  allowed 
should  be  moderated,  so  as  to  allow  for  any 
partial  nncertainty  that  may  exist.  Seaton  v. 
Second  Municipality,  3  La.  Ann.  44. 

It  is  for  the  court,  and  not  for  the  Jury,  to 
determine  what  in  any  case  is  the  proper  rule 
of  damages,  and  whether  damages  are  specula- 
tive, and  whether  or  not  profits  can  be  recov- 
ered as  damages  in  an  action  on  contract. 
Afis^slssippi  &  R.  River  Boom  Co.  v.  Prince,  34 
Minn.  71,  24  N.  W.  344. 

On  this  subject,  see  also  cases  set  forth 
supra,  II.  c,  and  infra,  II.  e. 

And  on  the  question  as  to  what  constitutes 
contingency  or  speculativeness  which  will '  af- 
fect a  recovery,  see  infra,  II.  g. 

ex  Effect  of  uncertainty  in  amount. 

The  allowance  of  profits  for  breach  of  a  con- 
tract when  not  excluded  as  unnatural  or  re- 
mote is  wholly  a  question  of  the  certainty  of 
proof,  and  whenever  a  gain  prevented  Is  prov- 
able it  may  be  recovered.  Joslce  Bros.  v.  Pleas- 
ants, 15  Tex.  Civ.  App.  433,  39  S.  W.  586. 

Damages  claimed  from  a  loss  of  profits  for 
breach  of  an  executory  contract,  though  the 
ordinary  and  natural  or  even  necessary  result 
of  the  breach,  must  be  rejected,  if  in  their  na- 
ture they  are  uncertain.  Griffin  v.  Colver,  16 
N.  Y.  489,  69  Am.  Dec.  718. 

And  where  the  measure  of  damages  for  the 
breach  of  a  special  contract  is  the  loss  of  prof- 
its, and  there  are  no  allegations  showing  what 
the  profits  Would  be,  there  can  be  a  recovery  for 
nominal  damages  only.  Singer  Mfg.*  Co.  v. 
Potts,  59  Minn.  240,  61  N.  W.  23. 

So,  to  entitle  a  defendant  sued  upon  contract 
to  a  reduction  of  the  recovery  in  the  way  of  a 
recoupment  of  damages  for  the  partial  failure 
of  the  plaintiff  to  perform  on  his  part,  the  dam- 
ages claimed  must  be  capable  of  computation 
with  reasonable  certainty  and  precision,  and 
such  as  might  be  recovered  in  a  cross  action. 
Pet  tee  v.  Tennessee  Mfg.  Co.  1  Sneed,  381. 
53  L.  R.  A. 


The  requisite  to  the  allowance  of  profits  as 
damages  for  a  breach  of  contract  is  some  stand- 
ard, as  regular  marlcet  values  or  other  estab- 
lished data,  by  reference  to  which  the  amount 
may  be  satisfactorily  ascertained.  Hodges  v. 
Fries,  34  Fla.  63,  15  So.  682. 

And  loss  of  profits  in  a  business  cannot  be 
allowed  unless  the  data  of  estimation  are  so 
certain  and  definite  that  they  can  be  ascer- 
tained reasonably  by  calculation.  Texas  Mexi- 
can R.  Co.  V.  Willis;  3  Tex.  App.  Civ.  Gas. 
(WlUson)  fi  71,  p.  94 :  Vicksburg  &  M.  R.  Co. 
V.  Ragsdale,  46  Miss.  458. 

Courts  refuse  to  allow  them  when  they  are 
remote,  imaginary,  or  impossible  of  ascertain- 
ment, but  not  where  they  are  immediate,  and 
there  are  criteria  by  which  an  estimate  of  their 
amount,  approximately  accurate,  can  be  made. 
Goldhammer  v.  Dyer,  7  Colo.  App.  29,  42  Pac. 
177 ;  Cohn  v.  Norton,  57  Conn.  480,  5  L.  R.  A. 
572,  18  Atl.  595. 

Damages  for  the  loss  of  a  contract  may  be 
recovered  where  the  plaintiff  has  been  prevented 
from  performing  it  by  the  default  of  the  de- 
fendant, but  there  must  be  evidence  from  which 
such  daitfagcs  can  be  estimated.  Lentz  v. 
Choteau,  42  Pa.  435. 

A  person  complaining  of  a  breach  of  a  con- 
tract, however,  is  not  deprived  of  the  ri^ht 
to  recover  for  profits,  with  a  view  to  which  the 
contract  was  made,  because  they  are  to  some 
extent  uncertain  and  problematical.  Wakeman 
V.  Wheeler  &  Wilson  Mfg.  Co.  101  N.  Y.  205, 
54  .4m.  Rep.  676,  4  N.  E.  264. 

The  rule  that  speculative  damages  cannot  be 
recovered  applies  where  it  is  imcertain  whether 
damages  were  sustained  at  all  from  the  breach 
or  not,  and  not  to  such  as  are  merely  uncertain 
in  amount.  Trigg  v.  Clay,  88  Va.  330,  13  S.  K. 
434 ;  Blagen  v.  Thompson.  23  Or.  239,  18  L.  R. 
A.  315,  31  Pac.  647  ;  Myers  v.  Sea  Beach  R.  Co. 
43  App.  DIv.  573,  60  N.  Y,  Supp.  284. 

Proof  of  amount  to  a  reasonable  certainty  is 
suftlclent.  Fairchlld  v.  Rogers,  32  Minn.  269, 
20  N.  W.  191:  Taylor  Mfg.  Co.  v.  Hatcher,  3 
L.  R.  A.  587,  39  Fed.  440. 

r:speclally  where,  by  the  action  of  the  party 
at  fault,  the  profits  of  a  contract  entered  into 
by  him,  which  would  accrue  to  the  other  party, 
have  been  prevented.  Taylor  Mfg.  Co.  v. 
Hatcher,  3  L.  R.  A.  587,  39  Fed.  440. 

Where  a  person  has  violated  a  contract,  he 
cannot  be  permitted  to  escape  liability  because 
the  amount  of  the  damage  which  is  caused  is 
uncertain ;  and  prospective  profits,  so  far  as 
they  can  properly  be  proved,  and  which  woal<3 
certainly  have  been  realized  but  for  the  default, 
are  allowable  as  damages,  though  the  amount 
is  uncertain.     Myers  v.   Sea  Beach   R.  Co.    43 
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mcnt  of  the  plaintiff,  and  depriving  him,  al- 
SO;  of  his  commissions  and  renewals  on  said 
insurance,  and  wilfully  yiolating  the  most 
material  provisions  of  his  contract,  and  fla- 
grantly breaching  the  same,  to  the  great 
damage  of  the  plaintiff.  That,  after  the  de- 
fendaut  had  so  breached  the  contract,  it  em- 
ployed Adolph  J.  Miller,  and  many  other 
agents  and  agencies,  whose  names  are  un- 
known to  the  plaintiff,  in  Texas,  to  solicit 
applications  and  to  sell  insurance  for  it,  and 
to  do  the  work  that  the  plaintiff  could  and 
would  have  done,  were  it  not  for  said  breach. 
That  the  defendant,  through  its  agents  and 
agencies,  after  the  date  of  the  breach,  pro- 
cured applicants  for  policies  in  the  defend- 
ant company,  and  delivered  policies  to  per- 
sons in  Texas  to  the  amount  of  about  $1,- 
OOO.OOO  prior  to  the  time  of  the  filing  of  this 
petition,  and  the  premmms  on  all  of  said 


policies,  as  stipulated  in  said  contract,  were 
for  the  first  year  collected  by  the  defendant 
and  its  said  agents.  That  by  the  terms  of 
the  contract  the  plaintiff  could  and  would 
have  written  such  insurance,  and  have  col- 
lected on  all  the  same  an  average  of  ^20  pre- 
mium per  $1,000  the  average  amount 
charged  and  required  by  the  defendant,  in  ac- 
cordance with  said  contract,  as  premium 
therefor  for  the  first  year  of  said  insurance, 
and  said  premium  has  been  and  will  be  col- 
lected by  the  defendant  on  said  policies  for 
each  year  after  the  first  year,  and  that  by 
the  terms  of  his  contract  he*  would  have 
earned  and  been  entitled  to  receive  an  aver- 
age of  70  per  cent  of  the  first  year's  premi- 
ums on  all  of  said  insurance,  to  wit,  the  sum 
of  $14  on  the  $1,000,  as  provided  by  the  con- 
tract. That  the  costs  and  expenses  of  every 
nature  whatever  in  procuring  and   writing 


App.  Div.  573,  60  N.  Y.  Supp.  284;  Stowell  v. 
Greenwich  Ins.  Co.  20  App.  Div.  188,  46  N.  Y. 
Siipp.  802. 

And  in  such  a  case  it  Is  proper  to  call  the  at- 
tention of  the  Jury  to  the  subject-matter  of 
the  contract,  its  conditions,  and  consequences 
K-hich  resulted  from  its  breach,  and  permit  the 
jury  to  say  what  was  its  actual  value  to  the 
party  Injured.  Stowell  v.  Greenwich  Intf.  Co. 
20  App.  Div.  188,  46  N.  Y.  Supp.  802. 

And  where  it  appears  that  damages  haye 
been  caused  by  the  breach  of  a  contract,  but 
the  amount  thereof  is  uncertain  and  incapable 
of  ascertainment  by  computation  or  by  direct 
erldence,  the  Injured  party  is  entitled  to  re- 
coTer  for  such  loss  of  profits  as  he  can  show 
to  be  the  direct  result  of  the  breach.  Leach  v. 
New  York,  N.  H.  &  H.  R.  Co.  89  Hun,  377,  35 
N.  Y.  Supp.  305 ;  Lanahan  v.  Heaver,  79  Md. 
413,  29  AtL  1036. 

So,  where  it  is  certain  that  some  loss  has 
been  snstalned  or  damage  incurred  In  the  way 
of  loss  of  profits  from  a  breach  of  contract, 
and  that  such  loss  or  damage  is  the  direct, 
immediate,  and  natural  consequence  of  the 
breach  of  contract,  but  the  amount»of  the  dam- 
age may  be  estimated  in  a  variety  of  ways, 
the  law  uniformly  adopts  that  way  of  estlmat- 
ing  damages  which  is  most  definite  and  certain. 
Grimn  V.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718. 

Likewise,  probable  profits  which  might  haye 
b*^n  received,  not  remote  or  merely  speculative, 
may  t>e  allowed  in  proof,  when  the  damages  are 
not  susceptible  of  estimation,  not  as  a  measure 
of  damages,  but  to  aid  the  Jury  in  estimating 
the  damages.  Niagara  F.  Ins.  Co.  v.  Greene, 
77  Ind.  594. 

And  he  who  breaks  the  contract  cannot  whol- 
ly escape  on  account  of  the  difficulty  which  his 
own  wrong  has  produced,  of  devising  a  perfect 
m<»a8ure  of  damages.  Shoemaker  v.  Acker,  116 
Cal.  239,  48  Pac.  62. 

And  where  the  misconduct  of  the  defendant 
In  an  action  for  breach  of  contract  has  ren- 
dered proof  of  damages  difficult,  the  court  will 
not  toe  too  precise  and  exacting  in  regard  to  the 
eTidence  npon  which  to  base  a  claim  for  dam- 
ages resulting  from  loss  of  future  profits ;  but 
mch  profits  cannot  be  recovered  where  there 
are  no  substantive  facts  proved  from  which  the 
necessary  inferences  can  be  drawn.  Cutting  v. 
Miner,  BO  App.  Div.  457,  52  N.  Y.  Supp.  288. 

That  it  cannot  be  demonstrated  to  a  mathe- 
maticfd  certainty  what  profits  would  or  would 
Bot  have  come  from  a  certain  source  or  busi- 
ness Is  no  objection  to  their  recovery  in  an  ac- 
tion for  breach  of  contract;  and  the  fact  that 
a  finding  of  profits  rested  upon  probability  only, 
or  was  made  by  drawing  inferences  from  cir- 
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cumstantial  evidence,  would  not  render  It  im- 
proper, if,  upon  the  evidence  as  a  whole,  there 
was  a  balance  of  probability  In  favor  of  the 
recovery.  Salinger  v.  Salinger,  69  N.  H.  589, 
45  Atl.  558. 

Where,  however,  a  breach  of  contract  is 
shown  for  which  the  loss  of  profits  is  recover- 
able as  damages,  but  the  damages  are  not  eslab- 
llshed  with  legal  certainty,  the  Judgment 
against  the  party  injured  should  not  be  final ; 
it  should  be  one  of  nonsuit  only.  Smith  v. 
Thielan,  17  La.  Ann.  239. 

So,  the  tortious  refusal  of  a  party  to  a  con- 
tract to  perform  it  authorizes  the  other  party 
to  show,  in  order  to  prove  with  reasonable  cer- 
tainty what  the  profits  would  have  been,  the 
particular  facts  which  transpired,  and  the  en- 
tire transaction  on  which  the  claim  and  expec- 
tatioin  of  profits  is  founded.  Taylor  Mfg.  Co. 
V.  Hatcher,  3  L.  R.  A.  587,  39  Fed.  440. 

One  who  seeks  to  recover  for  the  loss  of  prof- 
its on  account  of  a  breach  of  contract  has  the 
burden  of  showing  by  proof,  both  his  right  to 
recover,  and  the  measure  or  extent  of  the  in- 
Jury  for  which  he  demands  compensation,  and 
the  fact  that  the  contemplated  profit  would  have 
been  realized  but  for  the  breach  complained  of, 
and  the  amount  thereof.  Falrchlld  v.  Rogers, 
32  Minn.  269,  20  N.  W.  191 ;  Ramsey  v.  Holmes 
Electric  Protective  Co.  85  Wis.  174,  55  N.  W. 
391. 

And  where  the  evidence  shows  nothing  be- 
yond proof  of  gross  receipts,  no  recovery  can  be 
had.  Ramsey  v.  Holmes  Electric  Protective 
Co.  85  Wis.  174,  55  N.  W.  391. 

A  claim  for  damages,  consisting  of  the  prof- 
its which  would  have  accrued  upon  a  contract, 
hut  which  were  lost  from  a  breach  thereof,  the 
contract  having  been  performed  up  to  the  date 
of  an  assignment  for  the  benefit  of  creditors.  Is 
not  provable  as  a  debt  under  the  assignment. 
Re  Adams,  15  Abb.  N.  C.  61. 

On  this  subject,  see  also  cases  set  forth 
6upra,  II.  c,  and  II.  d. 

And  see  Texas  Mexican  R.  Co.  v.  Willis,  3 
Tex.  App.  Civ.  Cas.  (Willson)  i  17,  p.  94,  in- 
fra, II.  f. 

f.  Requirement   that  proflta  should  have   been 
•     within  contemplation  of  parties. 

The  general  rule  that  a  party  injured  is  en- 
titled to  recover  all  his  damages.  Including 
gains  prevented  as  well  as  losses  sustained.  Is 
subject  to  the  condition  that  the  damages  shall 
be  such  as  may  reasonably  be  supposed  to  have 
been  fairly  within  the  contemplation  of  the 
parties  to  the  contract  at  the  time  it  was  made. 
Witherbee  v.  Meyer.  155  N.  Y.  446,  50  N.  B. 
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eaid  insurance,  and  paying  the  subagents  for 
their  work,  would  have  amounted  to  not  ex- 
ceeding 50  per  cent  of  the  gross  amount  of 
the  first  year's  premiums,  leaving  net  profits 
to  the  plaintiff  of  $4  on  the  $1,000,  and  that 
by  reason  of  the  premises  there  is  due  to  the 
plaintiff  as  commissions  on  said  policies  so 
procured  and  issued  by  the  defendant,  and 
which  could  and  would  have  been  procured 
by  the  plaintiff  since  said  breach,  the  sum  of 
$4,000.  That  the  policy  holders  who  actu- 
ally took  insurance  by  and  through  the  ef- 
forts of  the  plaintiff,  and  through  the  efforts 
of  the  defendant  and  its  agents,  after  the 
breach  of  the  contract,  have  paid  the  annual 
premium  to  the  defendant  on  said  policies  for 
the  first  year,  and  will  continue  to  pay  the 
premiums  on  said  policies  for  each  and  evei-y 
year  thereafter  for  the  period  of  at  least  ten 
years  from  the  date  of  such  policies,  and  that 


by  reason  of  paying  the  premium  for  the  first 
year,  or  "renewing  the  insurance,"  as  it  is 
commonly  called,  the  plaintiff  would  have 
been  entitled  to  and  have  earned  by  virtue  of 
his  contract  the  sum  of  $2.50  as  renewals  on 
each  $1,000  of  insurance,  according  to  the 
face  value  of  the  policies,  for  all  policies  re- 
newed or  continued  by  the  insured  each  year 
after  the  first  year,  and  that  by  reason  there- 
of he  is  entitled  to  renewals  on  all  of  the 
policies  already  written  and  issued  by  the 
defendant  to  persons  in  Texas  since  March 
23,  1896,  to  the  date  of  the  filing  of  his  peti- 
tion, for  and  during  the  period  of  ten  years 
after  the  respective  dates  of  the  first  anni- 
versary thereof,  in  accordance  with  the  con- 
tract, aggregating  th^  sum  of  $20,000,  by 
reason  of  the  breach  of  the  contract. 

The  plaintiff  prays  damages  in  the  sum  of 
$5,000  on  account  of  his  expenditures  and 


r.8;  Hamilton  v.  MePherson,  28  N.  Y.  72,  84 
Ara.  Dec.  »30;  Western  U.  Teleg.  Co.  v.  Short, 
53  Ark.  434,  9  L.  R.  A.  744,  14  S.  W.  649 ;  Go- 
bet  v.  Municipality  No.  One,  11  La.  Ana.  300 ; 
Blagen  v.  Thompsoia,  23  Or.  239,  18  L.  R.  A. 
815,  31  Pac.  647 ;  Benjamin  v.  Puget  Sound 
Commercial  Co.  12  Wash.  476,  41  Pac.  166; 
Boutin  V.  Rudd,  27  C.  C.  A.  526,  53  U.  S.  App. 
525,  82  Fed.  6S5. 

This  was  the  rule  of  Hadley  v.  Baxendalc,  9 
Exch.  341.  23  L.  J.  Exch.  N.  S.  179,  18  Jur. 
868,  26  Eng.  L.  &  Eq.  398,  2  C.  L.  Rep.  517, 
which  slnce^lts  decision  has  been  the  leading 
case,  or  at  least  the  case  most  frequently  cited, 
not  only  on  the  question  of  profits  as  damages, 
but  also  on  all  questions  of  consequential  dam- 
ages. 

Loss  of  profits  in  a  business  cannot  be  al- 
lowed as  damages  unless  the  data  of  estima- 
tion are  so  certain  and  definite  that  they  can 
be  ascertained  reasonably  by  calculation,  and 
then  the  party  in  fault  must  have  had  notice, 
either  from  the  nature  of  the  contract,  or  by 
explanation  of  the  circumstances  at  the  time 
the  contract  was  made,  that  such  damage  would 
ensue  from  nonperformance.  Texas  Mexican 
R.  Co.  V.  Willis,  3  Tex.  App.  Civ.  Cas.  (Wlllson) 
i  71,  p.  94  :  Vlcksburg  &  M.  R.  Co.  v.  Ragsdale, 
46  Miss.  458. 

Loss  of  profits  which  are  the  natural  and 
probable  result  of  a  breach  of  contract,  and 
which  the  parties  may  have  reasonably  antici- 
pated as  the  effect  of  the  breach  under  the 
particular  circumstances  of  the  case,  which 
were  known  to  them  when  the  contract  was 
made,  and  thos3  only,  may  be  recovered  in  an 
action  upon  the  contract.  Central  Trust  Co. 
V.  Clark,  34  C.  C.  A.  354,  92  Fed.  293;  Pettee 
V.  Tennessee  Mfg.  Co.  1  Sneed,  381. 

A  party  Is  not  entitled,  In  seeking  compensa- 
tion for  the  loss  of  gains  upon  a  breach  of  a 
contract  by  the  other  party,  to  'the  benefit  of, 
or  to  be  indemnified  against,  a  contract  made 
with  a  third  person,  not  in  the  contemplation 
of  the  parties  when  the  agreement  was  made. 
Devlin  V.  New  York,  63  N.  Y.  8. 

The  general  rule  in  all  actions  on  contract 
is  to  limit  the  recovery  to  an  Indemnity  for  the 
actual  Injury  sustained  without  regard  to  the 
profits  which  the  plaintiff  has  failed  to  make, 
unless  It  shall  clearly  appear  from  the  agree- 
ment that  the  acquisition  of  certain  profits  de- 
pended upon  the  defendant's  punctual  perform- 
ance, and  that  he  had  assumed  to  make  good 
«uch  a  lo9S  also.  Staats  v.  Ten  Eyck,  3  Cal. 
116,  2  Am.  Dec.  254. 

But  while  profits  of  a  future  transaction  are 
fis  a  general  rule  regarded  as  too  remote  to  be 
taken  Into  account  in  the  estimate  of  damages 
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for  breach  of  contract,  the  loss  of  profits 
claimed,  which  must  necessarily  and  directly 
arise  from  the  breach,  and  which  must  have 
been  contemplated  by  the  parties  when  the  con- 
tract was  made,  may  be  recovered.  Somers  v. 
Wright,  115  Mass.  298;  Fell  v.  Newberry,  106 
Mich.  542,  64  N.  W.  474 ;  Schumaker  v.  Heine- 
man,  99  Wis.  251,  74  N.  W.  785. 

Where  the  situation  of  the  parties  to  a  con- 
tract Is  such  that,  supposing  their  attention 
to  have  been  directed  to  the  contingency,  they 
must  have  perceived  at  the  time  of  making  it 
that  its  breach  would  probably  result  In  the 
loss  of  definite  profits  of  an  ascertainable  na- 
ture, the  compensation  which  the  law  affords 
to  the  Injured  party  for  a  breach  of  the  con- 
tract will  embrace  such  profits.  Wolcott  v. 
Mount,  38  N.  J.  L.  496,  20  Am.  Rep.  425,  36  N. 
J.  L.  262,  13  Am.  Rep.  438. 

And  where  a  contract  Is  entered  Into  with  a 
view  to  future  profits,  such  profits  are  to  be 
deemed  to  be  within  the  contemplation  of  the 
parties,  and  are  recoverable  in  an  actlom  for 
a  breach  of  the  contract.  Wakeman  v.  Wheeler 
&  Wilson  Mfg.  Co.  101  N.  Y.  205,  54  Am.  Rep. 
676,  4  N.  E.,  264. 

So,  profits  may  be  recovered  as  damages  for 
the  breach  of  a  contract  where  they  are  not  un- 
certain or  remote,  or  where  from  the  terms  of 
the  contract  itself,  or  the  special  circumstances 
under  which  it  was  made,  It  may  be  reasonably 
presumed  that  they  were  within  the  Intent  and 
mutual  understanding  of  both  parties  at  the 
time  the  contract  was  made.  Howard  v.  Still - 
well  &  B.  Mfg.  Co.  139  U.  S.  199,  35  L.  ed.  147, 
11  Sup.  Ct.  Rep.  600. 

And  if  the  special  circumstances  under  which 
a  contract  was  made  were  communicated  by  the 
plaintiff  to  the  defendant,  and  thus  known  to 
t>oth  parties,  the  damages  resulting  from  the 
breach  of  such  contract,  and  which  they  would 
reasonably  contemplate,  would  be  the  amount 
of  injury  which  would  ordinarily  flow  from  & 
breach  of  contract  under  the  special  circum- 
stances so  known  and  communicated.  Star- 
bird  V.  Barrens,  38  N.  Y.  230 ;  Boutin  v.  Rudd, 
27  C.  C.  A.  526,  53  U.  S.  App.  525,  82  Fed.  685. 

And  in  such  case  both  the  consequences  nat- 
urally following  from  the  breach,  and  such  con- 
sequences as  seem  natural  In  the  light  of  special 
circumstances  communicated  at  the  time, 
can  be  recovered.  Boutin  v.  Rudd,  27  C.  C.  A. 
526,  53  U.  S.  App.  525,  82  Fed.  685. 

The  Louisiana  statute  (Rev.  Civ.  Code, 
1934),  providing  that  damages  due  to  a  credi- 
tor for  breach  of  an  obligation  are  the  amount 
of  the  loss  he  has  sustained  and  the  profits 
of  which  he  has  been  deprived,  and  that  whea 
the  debtor  has  been  guilty  of  no  fraud  or  bad 
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the  value  of  his  services  as  set  out  in  his  peti- 
tion, and  for  the  sum  of  $24,000,  loss  of  prof- 
it«,  based  upon  insurance  actually  written  by 
the  defendant  since  its  breach  of  its  con- 
tract, which  the  plaintiff  could  have  written 
but  for  that  breach,  and  by  reason  of  the  loss 
of  renewals  upon  all  the  insurance  so  writ- 
ten, as  well  as  that  written  by  the  plaintiff 
prior  to  the  breach.  This  petition  was  filed 
on  September  9,  1898. 

On  November  22,  1898,  the  defendant  sub- 
mitted a  general  demurrer  and  sixteen  spe- 
cial exceptions.  On  November  25th  the  par- 
ties filed  a  written  stipulation  ''that  the  jury 
is  waived."  The  judgment  recites  that  "this 
cause  was  regularly  called  for  trial  on  No- 
vember 25th,  and,  the  jury  having  been 
waived,  the  matters  of  fact  as  well  as  of  law 
were  submitted  to  the  court,  who,  after  hear- 
ing the  pleadings,  evidence,  and  argument  of 


counsel,  took  the  cause  under  advisement." 
Except  so  far  as  it  may  be  shown  by  the  for- 
mal recitation  in  the  judgment,  it  does  not 
appear  that  any  evidence  was  offered  by 
either  party,  and  there  is  no  minute  entry, 
other  than  the  final  judgment,  of  any  action 
by  the  trial  court  on  the  demurrer  and  ex- 
ceptions submitted  by  the  defendant.  In  the 
final  judgnient  it  is  further  recited  that  "the 
court,  having  duly  considered  this  cause,  is 
of  opinion  that  special  exceptions  Nos.  2,  5, 
7,  and  8,  of  the  defendant  to  the  plaintiff's 
petition  are  well  taken  .  .  .  and,  it 
appearing  to  the  court  that  the  exceptions 
sustained  in  this  cause  reach  the  foundation 
of  the  plaintiff's  claim,"  the  cause  was  dis- 
missed, and  judgment  rendered  against  the 
plaintiff  and  the  sureties  on  his  cost  bond 
for  all  costs  incurred  in  the  cause.  It  ap- 
pears from  the  one  brief  bill  of  exceptions  in 


faith  he  is  liable  only  for  such  damages  as 
vere  contemplated  by»  or  may  reasonably  be 
sapposed  to  have  entered  kito  the  contempla- 
tion of.  the  parties  at  the  time  of  the  contract. 
Is  to  be  strictly  construed,  and  only  such  dam- 
ai^es  will  be  awarded  thereunder  as  will  fully 
ladenmlfy  the  creditor,  disallowing  speculative 
profits,  confining  the  allowance  to  the  immediate 
and  direct  consequences  of  the  breach.  Schlei- 
d«r  V.  Dieiman,  44  La.  Ann.  462,  10  So.  934. 

And  by  Ia.  Civ.  Code,  art.  1928,  when  the 
object  of  a  contract  is  anything  but  the  pay- 
ment of  money,  the  damages  due  to  the  credi- 
tor for  Its  breach  are  the  amount  of  loss  he 
bas  sustained  and  the  profits  of  which  he  has 
be»  deprived,  except  that,  where  the  debtor 
has  been  guilty  of  no  fraud  or  bad  faith,  he  is 
liable  only  for  such  damages  as  were  con- 
templated by,  or  may  reasonably  be  supposed  to 
hare  entered  into  the  contemplation  of,  the 
parties  at  the  time  of  the  contract.  Goodloe 
V.  Rogers,  9  La.  Ann.  273,  61  Am.  Dec.  205,  10 
La.  Ann.  631. 

Acd  loss  of  profits  are  not  allowed  to  be  as- 
sessed as  damages  in  Tennessee,  unless  express- 
)7  proTided  for  In  the  contract  broken,  and 
then  all  uncertainty,  both  as  to  the  object  of 
the  contract  and  the  amount  of  damages,  must 
be  remoTed  by  the  contract  itself.  Allison  v. 
Tennessee  Coal,  I.  &  R.  Co.  (Tenn.  Ch.  App.) 
46  S.  W.  348. 

\\  hether  the  circumstances  from  which  a  loss 
results  or  a  gain  is  prevented  are  or  are  not  ones 
which  may  be  reasonably  considered  to  have 
been  in  the  contemplation  of  the  parties,  is 
from  the  necessities  of  the  case  an  introductory 
<inestIon,  upon  which  the  Judge  in  an  action  for 
breach  of  contract  must  In  the  first  instance 
^ide  before  either  evidence  of  losses  suffered 
or  gains  prevented  can  be  given  to  the  Jury,  and 
if  he  admits  the  evidence  he  should  Instruct 
the  Jury  to  lay  It  out  of  their  consideration  if 
thej  should  be  of  a  different  opinion  as  to  the 
preliminary  matter.  Jordan  v.  Patterson,  67 
Co&D.  473,  35  Atl.  521. 

It  has  been  held,  however,  that  where  the 
defendant  in  an  action  for  breach  of  contract 
is  aware  that  there  is  a  contract  in  existence 
with  reference  to  the  subject-matter  thereof, 
the  ]o«s  which  is  occasioned  by  the  plaintiff's 
laabillty  to  perform  that  contract  constitutes 
damages  which  naturally  flow  from  the  breach. 
Prior  V.  Wilson,  1  L.  T.  N.  S.  549,  8  Week.  Rep. 
260. 

In  the  above  case  Hadley  v.  Baxendale, 
«  Exch.  341,  23  L.  J.  Exch.  N.  S.  179,  18  Jur. 
^A  2  C.  L,  Kep.  517.  26  Eng.  L.  &  Eq.  398, 
<«pro,  was  explained  by  Crompton,  J.,  saying 
ttut  no  more  is  meant  by  the  decision  In  that 
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case  than  that  the  damages  must  be  such  as 
naturally  flow  from  the  defendant's  breach  of 
contract. 

And  In  Hamilton  v.  Magill,  Ir.  L.  R.  12  C.  L. 
186,  it  was  said  by  Palles,  C.  B.,  that  the  rule 
as  stated  in  Madley  v.  Baxendale,  9  Exch.  341, 
23  L.  J.  Exch.  N.  S.  179,  18  Jur.  358,  2  C.  L. 
Rep.  517,  26  Eng.  L.  &  Eq.  398,  is  not  strictly 
accurate,  and  that  generally  when  parties  en- 
ter iato  a  contract  they  do  not  contemplate 
its  breach  or  the  probable  result  of  that  breach, 
and  that  therefore  the  rule  intended  to  have 
been  laid  down  would  be  more  accurately  ex- 
pressed by  stating  that  the  damages  recover- 
able are  such  as  might  arise  naturally  according 
to  the  course  of  things  from  the  breach  of  the 
contract  itself,  or  from  such  breach  committed 
under  circumstances  in  the  contemplation  of 
both  the  parties  at  the  time  of  the  contract. 

As  to  the  question  of  what  profits  will  be 
deemed  to  have  been  within  the  reasonable  con- 
templation of  the  parties,  see  infra,  IL  g. 

g.  DUitinction    between    direct    and   collateral 

profits. 

The  Hue  of  distinction  between  profits  which 
are  remote,  consequential,  or  not  within  the 
contemplation  of  the  parties,  and  therefore  not 
recoverable,  and  those  which  are  proximate 
and  absolute  aud  certain,  and  within  the  con- 
templation of  the  parties,  seems  to  rest  in  the 
question  whether  they  are  to  arise  directly  out 
of  the  contract  in  question  or  its  subject-mat- 
ter, and  to  cou.stltute  the  immediate  fruits  of 
the  contract,  or  whether  they  are  to  result  from 
collateral  engagements  or  enterprises. 

Thus,  while,  as  a  general  rule,  loss  of  profits 
affords  no  basis  for  awarding  damages  for 
breach  of  contract,  the  rule  does  not  apply 
where  the  anticipated  profit  was  to  have  been 
realized  directly  from  the  contract  in  question, 
by  the  very  terms  of  which  the  party  was  to 
realize  the  profits  which  he  claims  to  have  lost 
by  the  breach.  Falrchild  v.  Rogers,  32  Minn. 
289,  20  N.  W.  191 ;  Thomson-Houston  Electric 
Co.  V.  Durant  Land  Improv.  Co.  144  N.  Y.  34, 
39  N.  E.  7  ;  Hoy  v.  Gronoble,  34  Pa.  9,  75  Am. 
Dec.  628  ;  Wlsner  v.  Barber,  10  Or.  343. 

Such  profits  are  not  consequential  In  the 
sense  In  which  consequential  damages  are  said 
to  be  too  remote  for  recovery,  but  are  in  the 
immediate  contemplation  of  the  parties  when 
the  contract  is  made,  and  recoverable  for  its 
breach.  Hoy*  v.  Gronoble,  34  Pa.  9.  75  Am. 
Dec.  628;  Wisner  v.  Barber,  10  Or.  343:  Eliza- 
bethtown  &  P.  R.  Co.  v.  Pottinger,  10  Bush,  185. 

The  rule  that  profits  which  would  have  been 
derived  from  the  performance  of  a  contract  can- 
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the  record  that  the  court  sustained  the  sev- 
enth of  the  defendant's  special  exceptions  be- 
fore acting  on  the  others.  It  shows  that,  in 
sustaining  this  exception,  the  court  ordered 
the  plaintiff  (orally,  of  course,  as  no  minute 
entry  thereof  appears)  to  make  an  election 
as  to  whether  he  would  ask  for  damages  for 
the  loss  of  profits  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  alleged  breach 
of  the  contract,  and  only  such  profits,  or 
whether  he  would  relinquish  his  prayer  for 
such  profits,  and  ask  merely  for  the  alleged 
damages  occasioned  by  the  alleged  breach, 
based  upon  the  amount  alleged  to  have  been 
paid  by  him,  with  defendant's  knowledge, 
for  the  contract,  together  with  the  necessary 
expenses  alleged  by  him  to  have  been  incurred 
in  preparing  to  carry  out  the  contract,  and 
the  reasonable  value  of  his  services  in  so  do- 
ing (the  court  holding  the  petition  to  be  de- 


fective, in  that  it  prayed  for  both  classes  of 
damages),  and  required  that  the  plaintiff 
eliminate  absolutely  from  his  pleadings 
either  his  prayer  for  damages  based  upon  the 
profits  lost,  or  his  prayer  for  damages  based 
Uj[X)n  the  expenditures  incurred  and  the  value 
of  his  services,  to  which  action  of  the  court 
the  plaintiff  excepted.  The  bill  of  exception 
further  shows  that  thereupon  the  plaintiff 
asked  leave  to  amend  his  petition  so  that  the 
prayer  thereof  should  read  as  follows: 
"Plaintiff  prays  for  judgment  for  damages 
by  loss  of  profits  resulting  from  said  breach 
in  the  sum  of,  to  wit,  $24,000,  based  upon 
said  insurance  actually  written  by  the  de- 
fendant, as  hereinbefore  alleged,  since  said 
breach,  and  which  plaintiff  could  have  writ- 
ten but  for  said  breach,  and  the  renewals  up- 
on such  insurance,  as  well  as  upon  the  renew- 
als  on   the   insurance   written   by   plaintiff 


not  be  recovered,  only  applies  where  such  prof- 
Its  are  contingent  upon  acme  other  operation; 
profits  which  certainly  would  have  been  real- 
ized but  for  the  default  are  recoverable.  Trigg 
V.  Clay,  88  Va.  330.  13  S.  E.  434. 

Where  extraordinary  special  damages,  such 
as  the  loss  of  profits  in  a  business,  are  allowed, 
they  must  have  been  incidental  to  the  breach 
of  contract  sued  for.  In  such  sense  as  to  have 
been  contemplated  by  the  parties  at  the  time 
the  contract  was  made.  Vicksburg  &  M.  R.  Co. 
T.  KafTsdale,  46  Miss.  468. 

The  general  rule  is  that  a  party  to  a  contract 
may  show,  if  he  can,  that  he  has  suffered  some 
damage  by  a  breach  of  it,  either  In  gains  pre- 
vented or  losses  sustained,  whenever  such  gains 
or  losses  directly  relate  to,  or  arise  out  of,  the 
subject-matter  of  the  contract,  and  are  not 
something  collateral  thereto.  Hunt  v.  Oregon 
P.  R.  Co.  1  L.  R.  A.  842,  36  Fed.  481. 

Remote  and  speculative  profits,  incapable  of 
clear  and  direct  proof,  cannot  be  recovered  in 
an  action  for  breach  of  contract,  but  when 
they  are  the  direct  and  immediate  fruits  of  the 
contract  they  are  then  part  and  parcel  of  the 
contract  itself,  entering  into  and  constituting 
a  portion  of  its  very  elements,  and  are  recover- 
able In  an  action  for  the  breach.  Taylor  Mfg. 
Co.  V.  Hatcher,  3  L.  R.  A.  587,  39  Fed.  440; 
Ellzabethtown  &  P.  R.  Co.  v.  Pottinger,  10 
Bush,  185 ;  Waco  Tap  R.  Co.  v.  Shirley,  45  Tex, 
355,  dictum;  Blood  v.  Herring,  22  Ky.  L.  Rep. 
1725,  61  S.  W.  273. 

Whenever  profits  are  spoken  of  as  not  a  sub- 
ject of  damages,  it  will  be  found  that  some- 
thing contingent  upon  future  bargains  or 
speculations  or  states  of  the  market,  or  collat- 
eral contracts  made  on  the  faith  of  the  princi- 
pal contract,  is  referred  to,  and  not  the  differ- 
ence between  the  agreed  price  of  something  con- 
tracted for  and  its  ascertainable  cost  or  value. 
Philadelphia,  W.  &  B.  R.  Co.  v.  Howard,  13 
How.  344,  14  L.  ed.  173;  Waco  Tap  R.  Co.  v. 
Shirley,  45  Tex.  355,  dictum. 

And  the  loss  of  profits  which  might  have 
been  earned  is  not  too  uncertain  and  speculative 
in  its  character  for  recovery  as  damages,  where 
either  the  contract  sued  on  or  the  collateral 
contract,  where  the  respocsiblllty  for  its 
breach  is  fixed  upon  the  defendant,  consists  of 
undertaking  to  do  specific  work  for  a  specified 
price ;  and  this  is  true  even  though  in  the  per- 
formance of  that  work  machinery  as  well  as 
labor  may  be  employed.  Industrial  Works  v. 
Mitchell.  114  Mich.  29,  72  N.  W. -25. 

But  the  profits  that  may  be  considered  In 
giving  damages  for  a  breach  of  contract  are 
such  only  as  are  the  direct  and  Immediate  fruits 
of  the  contract  entered  into,  and  loss  of  profits 
63  L.  K.  A. 


that  may  result  from  collateral  enterprises  are 
regarded  as  too  remote  to  be  considered. 
O'Connor  v.  Smith,  84  Tex.  232,  19  S.  W.  1C8. 

And  where,  as  a  mode  of  arriving  at  the  ex- 
act damages  or  sum  due  for  a  breach  of  con- 
tract, the  contract  contemplates  that  other  data 
or  proof  besides  those  furnished  by  the  Instru- 
ment Itself  are  to  be  resorted  to,  but  what 
those  are  to  be  Is  not  shown  in  the  writing  or 
elsewhere,  the  attempt  to  enlarge  upon  the 
i  amount  of  damages  which  can  be  drawn  from 
I  the  contract  itself  is  a  departure  from  the 
bounds  of  certainty  Into  the  fields  of  specula- 
tion and  conjecture.  McWhlrter  v.  Douglas, 
1  Coldw.  591. 

Whenever  in  actions  e»  contractu  It  is  pure- 
ly problematical  whether  any  profits  would  have 
been  realized  at  all  had  the  contract  been  com- 
pleted, by  reason  of  contingencies  which  might 
never  happen,  or  where  the  profits  have  refer- 
ence to  dependent  and  collateral  engagements 
entered  Into  on  the  faith  of  the  performance 
of  the  principal  contract,  then,  without  regard 
to  any  uncertainty  as  to  mere  amounts,  prob- 
able profits  cannot  be  recovered  because  too 
speculative.  Indefinite,  and  remote.  Lanahan 
V.  Heaver,  79  Md.  413,  29  Atl.  1036. 

Profits  to  be  recoverable  must  be  the  direct 
and  Immediate  fruit  of  the  contract  In  ques- 
tion, and  must  be  independent  of  any  collateral 
agreement  or  enterprise  entered  Into  In  expecta- 
tion of  the  performance  of  the  principal  con- 
tract. Kelly  V.  Miles,  26  Jones  &  S.  495,  12 
N.  Y.  Supp.  915 ;  Morey  v.  Metropolitan  Gas- 
light Co.  6  Jones  &  S.  185;  Western  U.  Teleg. 
Co.  V.  Graham,  1  Colo.  230,  9  Am.  Rep.  136. 

If  they  cannot  be  traced  directly  to  the 
breach  of  contract  or  duty,  or  are  not  the 
immediate  result  of  the  breach,  they  are  regarded 
as  too  remote,  uncertain,  and  unreliable  to  form 
the  basis  of  damages.  Morey  v.  Metropolitan 
Gaslight  Co.  6  Jones  &  S.  185 ;  Harper  v.  Weeks, 
80  Ala.  577,  8  So.  39. 

Damages  claimed  for  loss  of  profits  for 
breach  of  an  executory  contract,  though  they 
may  be  definite  and  certain  and  purely  conse- 
quent upon  the  breach  of  contract,  cannot  be 
recovered  If  they  are  such  as  would  not  natur- 
ally flow  from  such  breach,  but  for  some  special 
circumstance  collateral  to  the  contract  itself 
or  foreign  to  Its  apparent  object.  Griffin  v. 
Colver,  16  N.  Y.  489,  69  Am.  Dec.  718. 

And  damages  arising  from  the  loss  of  pre- 
sumable profits  of  a  speculation  that  was  never 
made  are  too  uncertain  to  warrant  a  recovery 
in  an  action  for  a  breach  of  contract.  Bohn 
V.  Cleaver,  25  La.  Ann.  419. 

B^uture  profits  are  rejected  as  speculative  and 
too  remote,  where  they  are  entirely  collateral  to 
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prior  to  said  breach.  But  if,  for  any  reason 
the  court  should  be  of  the  opinion,  after 
hearing  the  evidence,  that  plaintiff  is  not 
entitled  to  judgment  for  damages  based  upon 
the  loss  of  said  profits,  then  he  prays  that 
he  Lave  judgment  for  his  damages  in  the  sum 
of,  to  wit,  $5,000,  based  upon  the  sum«paid 
by  him  for  said  contract,  to  wit,  $1,500;  his 
expenses  incurred  in  preparing  to  carry  out 
said  contract,  to  wit^  $1,000;  and  the  rea- 
sonable value  of  his  services  in  carrying  out 
the  same,  as  hereinbefore  set  forth," — which 
amendment  the  court  refused  to  allow,  and 
required  that  the  plaintiff  eliminate  abso- 
lutely from  his  pleadings  either  his  prayer 
for  damages  based  upon  profits  lost,  or  his 
prayer  for  damages  based  upon  said  expendi- 
tures and  the  value  of  his  services  as  afore- 
Mid»to  all  of  which  action  of  the  court  the 
plaintiff  excepted.    And  without  waiving  his 


exceptions,  and  in  obedience  to  the  order  of 
the  court,  the  plaintiff  then,  under  protest, 
amended  his  petition  by  striking  out  so  much 
thereof  as  prayed  for  damages  based  upon 
the  expenditures  made  by  him  in  preparing 
to  carry  out,  and  in  carrying  out,  his  con- 
tract, and  upon  the  reasonable  value  of  his 
services,  and  the  amount  paid  for  the  con- 
tract, except  such  part  thereof  as  correspond- 
ed with  tlie  unexpired  term  of  the  contract 
(that  is  to  sav,  amended  the  same  so  as  to 
pray  only  for  damages  for  loss  of  profits,  and 
such  part  of  the  $1,500  paid  for  the  contract 
as  corresponded  with  the  unexpired  term  of 
the  contract),  which  last  amendment,  though 
not  actually  written  in  the  petition,  was  con- 
sidered as  having  been  written  therein  by 
both  parties  to  the  case,  and  agreed  to  by  the 
court,  and  was  so  considered  by  the  court. 
After  the  petition  had  been  amended  as  just 


the  subject-matter  of  the  contract  in  'suit,  and 
not  conse<aaence8  flowing  in  a  direct  line  from 
the  brea«rh  of  such  contract.  Shoemaker  v., 
Acker.  116  Cal.  239,  48  Pac.  62. 

And  not  brought  to  the  notice  of  the  con- 
tracting parties,  and  not  therefore  within  their 
contemplation  or  that  of  the  law.  Bell  v.  Rey- 
nolds, 78  Ala.  511,  56  Am.  Rep.  52. 

And  calculations  as  to  prospective  profits  In 
other  enterprises  which  a  party  would  have  en- 
gaged In  had  his  contract  with  the  defendant 
l>eea  fulfil ied  are  altogether  too  remote  to  form 
&  basis  of  damages  occasioned  by  the  breach 
of  the  latter  contract.  Consumers'  Pare  Ice 
Co.  T.  Jenkins,  58  III.  App.  619:  Fox  v.  Hard- 
Irjr.  7  Cnsii.  516;  Homer  v.  Wood,  16  Barb. 
3S6 ;  Masterton  v.  Brooklyn,  7  Hill,  61,  42  Am. 
Dec  3S. 

So,  under  the  civil  law,  which  is  more  liberal, 
as  well  as  under  the  common  law,  in  the  meas- 
are  of  damages  for  the  violation  of  an  execu- 
rorj  contract  the  allowance  for  loss  of  profits 
l9  confined  to  the  particular  thing  which  is  the 
object  of  the  contract,  and  does  not  include  such 
iosm  of  profits  as  may  have  been  incidentally 
cccasioned  in  respect  to  the  other  affairs  of  the 
party  Injured.  Western  U.  Teleg.  Co.  v.  Gra- 
ham, 1  Colo.  230,  9  Am.  Rep.  136. 

h.  Lobs   of   ttubcontracts  and  special  bargains. 

Subcontracts  and  special  bargains,  entered 
into  on  the  faith  of  the  principal  contract  or 
oTberwise,  are  distinctively  collateral,  and  not 
dirt^tly  within  the  rules  laid  down  supra,  II.  g. 
Such  contracts  and  bargains,  however,  may  be 
nide  direct,  and  brought  within  the  contem- 
plation of  the  parties  by  notice  thereof  to,  or 
the  knowledge  thereof  of,  the  other  party  to  the 
contract  at  the  time  it  was  entered  into,  so  as 
10  render  the  profits  of  such  subcontracts  or 
special  bargains  recoverable  in  an  action  for 
breach  of  the  principal  contract  if  their  loss 
iras  eauaed  by  the  breach. 

Thnsy  parties  in  entering  into  contracts  do 
aot  generally  undertake  to-  answer  for  dam- 
son arising  from  loss  of  special  bargains  which 
m%j  thereafter  l>e  offered.  To  render  them  lia- 
ble for  such  loss  the  contract  must  be  made 
la  view  thereof,  or  with  reference  thereto. 
Ha^ley  ▼.  Florsheim,  44  111.  App.  320. 

And  tbe  loss  of  other  contracts  by  which 
large  profits  would  have  been  realized,  and 
which  were  entered  into  by  the  parties  for  the 
riorpose  of  fulfilling  another  contract,  is  inad- 
Biss'ble  In  evidence  in  an  action  upon  the  prin- 
'-ijMil  contract,  because  such  collateral  under- 
t&kinpi  are  not  necessarily  connected  with  the 
{principal  contract,  and  cannot  reasonably  be 
M  L.  R.  A. 


supposed  to  have  been  taken  into  consideration 
when  it  was  entered  into ;  and  such  profits  are 
too  uncertain  and  remote  and  speculative  to 
form  a  proper  basis  of  damages.  Fox  v.  Hard- 
ing, 7  Cush.  516. 

Where  it  does  not  appear  that  the  one  con- 
tract was  made  with  reference  to  the  fulfilment 
of  the  other  contract.  Goodrich  v.  Hubbard,  51 
Mich.  63,  16  N.  W.'  232. 

Where  it  is  claimed,  In  an  action  for  breach 
of  contract,  that  the  circumstances  show  that 
a  special  purpose  was  intended  to  be  accom- 
plished by  one  of  the  parties,  the  failure  to 
accomplish  which  would  entail  greater  loss  than 
would  ordinarily  fiow  from  the  breach  com- 
plained of,  knowledge  of  such  special  iTUrpose 
must  have  been  brought  home  to  the  other  par- 
ty at  the  time  of  making  the  contract,  or  such 
special  damages  cannot  be  recovered.  Voor- 
beis  V.  Fry  (Tex.  Civ.  App.)  52  S.  W.  580. 

As  damages  recoverable  for  breach  of  a  con- 
tract are  the  natural  and  probable  conse- 
quences which  the  parties  may  be  supposed  to 
have  had  In  contemplation,  knowledge  by  the 
party  to  be  charged  of  the  purposes  which  the 
other  bad  in  view  is  an  essential  element  in 
estimating  the  damages  likely  to  be  sustained 
by  the  breach.  Lewis  v.  Rountree,  79.  N.  C. 
122,   28  Am.   Rep.  309. 

But  where  a  contract  is  made  in  view  of  an 
already  existing  contract  with  a  third  person, 
and  the  contract  sued  upon  Is  made  with  spe- 
cial reference  to  su6h  contract  and  to  enable 
the  party  to  carry  it  out,  the  profits  which 
might  have  been  realized  on  such  contract  with 
the  third  person  maj'  be  a  proper  subject  for 
consideration  as  damages  for  the  breach. 
Thomson- Houston  Electric  Co.  v.  Durant  Land 
Improv.  Co.  144  N.  Y.  34,  39  N.  E.  7. 

And  in  such  case  the  party  committing  the 
breach  may  be  held  liable  for  the  difference  be- 
tween the  subcontract  price  and  the  principal 
contract  price,  upon  the  ground  that  the  par- 
ties have  impliedly  fixed  that  as  the  measure 
of  damages  for  themselves.  Booth  v.  Spuyten 
Duyvii  Rolling  Mill  Co.  60  N.  Y.  487. 

But  where  a  party  seeks  to  recover  the  prof- 
its which  he  could  have  derived  from  advan- 
tageous contracts  made  upon  the  faith  of  and 
under  the  terms  of  the  contracts  in  suit,  he 
should  set  out  enough  of  their  terms  to  show 
the  damages  sustained.  A.  J.  Anderson  Elec- 
tric Co.  v.  Cleburne  Water,  Ice  &  Lighting  Co. 
('J-ex,  Civ.  App.)   44  S.  W.  929. 

1.  General   effect  of  preventing  performance. 

Whore  one  party  to  a  contract  prevents  the 
other  from  performing  it,  the  latter  loses  the 
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stAted,  the  court  sustained  the  defendant's 
special  exceptions  Xos.  2,  5,  and  8  to  the 
plaintiff's  petition,  to  which  action  of  the 
court  in  suHtaining  each  of  the  exceptions 
the  plaintifT  duly  excepted. 

On  the    prayer  for  a  writ  of  error    the 

?laintiff  assigned  errors  as  follows:  "(1) 
'he  court  erred  in  sustaining  defendant's 
seventh  special  exception  to  plaintiff's  peti- 
tion, which  is  as  follows:  'Defendant  spe- 
cially excepts  to  the  entire  petition  because 
the  same  proceeds  upon  two  entirely  incon- 
sistent causes  of  action,  to  wit,  the  alleged 
breach  of  the  contract  for  which  damages 
are  soucht  to  be  recovered,  and  the  alleged 
value  of  services  charged  to  have  been  ren- 
dered the  defendant  herein.'  (2)  The  court 
further  erred,  when  acting  on  said  seventh 
special  exception,  in  ordering  the  plaintiff 
to  make  an  election  as  to  whether  he  would 


pray  for  damages  for  loss  of  profits  alleged 
to  have  been  sustained  by  reason  of  the  de- 
fendant's alleged  breach  of  the  contract,  re- 
linquishing his  prayer  for  the  other  elements 
of  damages  asked  for  in  the  petition,  or 
whether  he  would  relinquish  his  prayer  for 
such  profits,  and  ask  only  for  the  damages- 
alleged  to  have  been  occasioned  by  such 
breach,  based  upon  the  $1,500  claimed  by  him 
to  have  been  paid  for  the  contract  with  de- 
fendant's knowledge,  together  with  the  nec- 
essary expenses  alleged  by  him  to  have  been 
incurred  in  preparing  to  carry  out  said  con- 
tract, and  the  reasonable  value  of  his  own 
services  in  so  doiiig,  all  of  which  is  shown 
in  plaintiff's  bill  of  exceptions.  (3)  The 
court  erred,  after  having  sustained  said  sev- 
enth special  exception,  and  having  made  the 
order  complained  of  in  the  last  preceding 
assignment,  in  refusing  to  allow  plaintiff  to 


profits  which  he  might  have  made  from  a  full 
performance,  and  sach  profits  are,  or  would 
neceBsarlly  be,  the  fruits  of  the  contract  It- 
selt  within  the  meaning  of  the  rules  set  forth 
aupra,  II.  g,  and  wouid  be  recoverable  as  such, 
as  they  would  depend  upon  the  performance  of 
the  contract  itself,  and  not  upon  any  collateral 
engagements  or  enterprises. 

Thus,  a  party  to  a  contrsfct,  performance  of 
which  was  prevented  by  the  other  party,  may, 
if  the  proof  shows  that  he  might  have  derived 
profit  from  the  completion  of  the  contract  on 
his  part,  be  entitled  to  recover  what  would 
have  been  the  probable  amount  of  the  profit 
which  he  had  so  lost  as  damages  for  the  termi- 
nation* of  the  contract.  Doolittle  v.  McCul- 
lough,  12  Ohio  St.  360;  Salvo  v.  Duncan,  49 
Wis,  151,  4  N.  W.  1074;  Devlioi  v.  New  Yorlc, 
63  N.  Y.  8 :  Hammond  v.  Beeson,  112  Mo.  190, 
20  S  W.  474;  Birnhak  v.  Hollender,  29  Misc. 
640.  01  N.  Y.  Supp.  118;  Gallagher  v.  Illrsh, 
45  App.  Oiv.  467,  61  N.  Y.  Supp.  609;  Equit- 
able Mortg.  Co.  V.  Weddington,  2  Tex.  Civ.  App. 
373,  21  S.  W.  570;  Fairchlld  v.  Rogers,  32 
Minn.  269,  20  N.  W.  191 ;  McElwee  v.  Bridge- 
port Land  &  Improv.  Co.  54  Fed.  627;  Elli- 
thorpc  Air-Bralce  Co.  v.  Sire,  41  Fed.  662; 
Hitchcock  V.  Galveston,  3  Woods,-  287,  Fed. 
Cos.  No.  6,534. 

And  the  rule  is  the  same  whether  the  pre- 
vention was  through  inability  to  act  or  design. 
Hammond  v.  Beeson,  112  Mo.  190,  20  S.  W. 
474. 

Where  one  party,  in  compliance  with  his  con- 
tract, enters  upon  its  performance,  and  Is 
wrongfully  fori^d  to  abandon  it  before  comple- 
tion without  fault  on  his  part,  the  profits  form 
a  constituent  element  of  the  contract,  and  their 
loss  is  the  natural  and  proximate  result  of  the 
broach,  and  such  as  was  reasonably  In  the  con- 
templation of  the  contracting  parties ;  and  if 
the  amount  can  be  estimated  with  such  cer- 
tainty as  satisfies  the  minds  of  prudent  and 
impartial  persons,  they  are  recoverable  as  dam- 
ages. Danforth  v.  Tennessee  &  C.  R.  Co.  93 
Ala.  614,  11  So.  60;  Equitable  Mortg.  Co.  v. 
Weddington,  2  Tex.  Civ.  App,  373.  21  S.  W. 
570:  Hitchcock  v.  Galveston,  3  Woods,  287, 
Fed.  Cas,  No.  6,534. 

And  tlie  measure  of  damages  in  such  case  Is 
the  difference  between  the  price  agreed  to  be 
paid  and  what  It  would  have  cost  to  complete 
it,  Ryan  v.  Miller,  52  111.  App.  191.  Afllrm- 
Ing  153  III.  i:iS.  3S  N.  E.  642 ;  Cincinnati,  I.  St, 
I^  A  C.  R.  Co.  V.  I.utes,  112  Ind.  276.  11  N.  E. 
7S4,  U  N.  E.  706;  Foaster  v,  Richland  Cotton 
Mills,  ,51  S.  C.  143,  2S  R.  E.  301  :  Danforth  v, 
Tonnesaoo  &  C.  R,  Co.  93  Ala.  614,  11  So.  60; 
53  L,  R.  A. 


United  States  v.  Behan,  110  U.  S.  338,  28  L.  ed. 
168,  4  Sup.  Ct.  Rep.  81. 

And  not  the  full  contract  price.  Birnhak 
V.  Hollender.  29  Misc.  640,  61  N.  Y.  Supp.  118  ; 
Gallagher  v.  Hirsh,  45  App.  Dlv.  467,  61  N.  Y. 
Supp.  609;  Priediander  v.  Pugh,  43  Miss.  Ill, 
5  Am.  Rep.  478. 

Where  the  branch  of  a  contract  consists  In 
preventing  Its  performance  without  the  fault 
of  the  other  party,  who  Is  willing  and  able  to 
perform  It,  the  damage  consists  of  two  Items,. 
— what  has  already  been  expended  towards  per- 
formance, less  the  value  of  materials  on  hand, 
and  the  profits  which  would  be  realized  from 
the  performance  of  the  whole  contract.  Dan- 
forth V.  Tennessee  &  C.  R.  Co.  93  Ala.  614,  11 
So.  60 ;  United  States  v.  Behan,  110  U.  S.  338, 
28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81 ;  Hitchcock 
V.  Galveston,  3  Woods.  287,  Fed.  Cas.  No.  6.- 
534 ;  B^iedlauder  v.  Pugh,  43  Miss.  Ill,  5  Am. 
Rep.  478. 

In  United  States  v.  Behan,  110  U.  S.  338, 
28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81,  aupra,  Meade 
V.  United  States,  2  Ct.  Ci.  249,  infra.  III.  b,  4^ 
h,  was  distinguished  upon  the  ground  that  the 
rule  stated  in  that  case  is  only  one  aspect  of 
the  general  rule.  It  is  the  rule  as  applicable  to 
a  particular  case. 

And  in  determining  the  profits  and  losses  sus- 
tained by  a  contractor  on  a  contract,  perform- 
ance of  which  is  prevented  by  the  otlier  party, 
the  reasonable  expenditures  already  incurred, 
the  unavoidable  losses  Incident  to  stoppage,  the 
progress  attained,  the  unfinished  part,  and  the 
probable  cost  of  Its  completion,  the  whole  con- 
tract price,  and  the  estimated  pecuniary  re> 
£!ult,  favorable  or  unfavorable  to  him,  had  he 
been  permitted  to  go  on  and  complete  his  con- 
tract, may  be  taken  Into  consideration.  Behan 
V.  United  States,  18  Ct.  Ci.  687. 

And  in  estimating  the  cost  of  doing  the  work, 
the  care,  trouble,  risk,  and  responsibility  at- 
tending full  execution  of  the  contract  should 
be  considered,  and  Included  In  the  estimate. 
Danforth  v.  Tennessee  &  C.  R.  Co.  93  Ala.  614,. 
11  So.  60;  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v. 
Lutes.  112  Ind.  276.  11  N.  E.  784,  14  N.  E.  70G. 

And  the  cost  of  performing  a  contract  requir- 
ing the  supply  of  labor  and  material  whicb 
must  be  deducted  from  the  contract  price  in  an 
action  for  a  breach  of  the  contract  by  the  em- 
ployer In  preventing  performance  Is  the  market: 
value  of  the  material  on  hand,  and  the  amount 
that  would  have  been  paid  for  labor  and  mate- 
rial in  completing  the  contract,  and  the  valuer 
to  the  contractor  of  his  own  time  which  wouIcX 
I  have  bee>n  consumed  in  completing  the  contract. 
I  Gilmey  v.  Turner,  52  Ark.  117.  12  S.  W.  201. 

So,  In  estimating  profits  all  merely  specula- 
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amend  the  prayer  of  his  petition  wherein  he 
prays  for  damages  based  upon  loss  of  profits 
as  well  as  upon  his  expenses  and  value  of 
senriees,  so  as  to  pray  for  damages  in  the  al- 
ternative, as  follows:  'Plaintiff  prays  for 
jii(l<;nient  against  defendant  for  damages  by 
loss  of  profits  resulting  from  said  breach  in 
the  sum  of,  to  wit,  $24,000,  based  upon  said 
insurance  actually  written  by  the  defendant, 
as  hereinbefore  alleged,  since  said  breach, 
and  which  plaintiff  could  have  written  but 
for  said  breach,  and  the  renewals  upon  such 
insurance,  as  well  as  upon  the  renewals  on 
the  insurance  written  by  plaintiff  prior  to 
said  breach.  But  if,  for  any  reason,  the 
court  should  be  of  the  opinion  after  hearing 
the  evidence  that  plaintiff  is  not  entitled  to 
jadgment  for  damages  based  upon  the  loss 
of  said  profits,  then  he  prays  that  he  have 
judgment  for  his  damages  in  the  sum  of,  to 


wit,  $5,000,  based  upon  the  sum  paid  by  him 
for  said  contract,  to  wit,  $1,500;  his  expen- 
ses incurred  in  preparing  to  carry  out  said 
contract,  to  wit,  $1,000;  and  the  reasonable 
value  of  his  services  in  carrying  out  the 
same,  as  hereinbefore  set  forth,' — all  of 
which  is  shown  in  plaintiff's  bill  of  excep- 
tions. (4)  The  court  erred  in  sustaining 
the  defendant's  second  special  exception  to 
plaintiff's  petition,  the  exception  being  as 
follows:  'Defendant  specially  excepts  to 
said  entire  petition  because  it  appears  there- 
from that  the  damages  claimed  are  purely 
speculative,  there  being  no  possible  way  to 
arrive  at  such  damages,  save  upon  the  sup- 
position that  certain  work  would  have  been 
in  the  future  performed  by  him;  that  this 
work  wouldrhave,  in  turn,  secured  certain  ap- 
plications; and  that  these  applications  would 
have  been   such,   that   the   company   would 


tive  and  conjectural  profits  should  be  excluded. 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lutes,  112 
Ind.  278,  11  N.  E.  784,  14  N.  B.  706. 

The  profits  and  losses  must  be  determined 
according  to  the  circumstances  of  the  case  and 
the  subject-matter  of  the  contract.  Behan  v. 
United  States,  18  Ct.  CI.  687. 

The  refusal  of  one  party  to  a  contract,  bow- 
erer,  to  permit  the  other  to  perform  his  con- 
tract, has  been  held  to  be  equivalent  to  a  per- 
formance for  the  purpose  of  maintaining  an 
action  upon  the  contract,  and  the  contract  price 
of  the  services  will  be  the  measure  of  the  recov- 
ery, unless  the  party  thus  breaking  the  contract 
abowB  that  the  damages  actually  sustained 
were  lew  than  the  price  agreed  upon.  Nearns 
V.  Harbert,  25  Mo.  852 :  Pond  v.  Wyman,  15 
Mo.  175;  Park  v.  Kitchen,  1  Mo.  App.  357; 
Hawley  ▼.  Smith,  45  Ind.  183. 

Bat  wbere  a  party  to  a  contract  repudiates 
It,  and  refases  longer  to  be  bound  by  it,  if  the 
injured  party  elects  to  keep  the  contract  in 
force  for  the  purpose  of  recovering  future  prof- 
ita,  lie  most  allege  and  prove  performance  on 
iiii  part  or  a  legal  excuse  for  nonperformance. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  152  III. 
5».  30  L.  R.  A.  33,  38  N.  Y.  773, 

And  where  It  appears  that  the  party  pre- 
Tented  from  performing  would  upon  fully  per- 
forming have  realized  no  profit,  or  would  in 
fict  have  sustained  a  loss,  he  is  not  entitled  to 
recover  any  sum  for  the  termination  of  the 
wntract.  DoolIUlA  ▼•  McCullough,  12  Ohio  St. 
^:  Inlted  States  v.  Behan,  110  U.  S.  338,  28 
L  cd.  168,  4  Sup.  Ct.  Rep.  81. 

And  the  rule  Is  the  same  where  it  apears  that 
b^  receiTed  an  excess  over  the  amount  of  his 
^expenditures,  and  there  Is  no  proof  of  any  prof- 
its which  he  might  have  realized  as  the  direct 
Nits  of  the  contract.  McElwee  v.  Bridge- 
port Land  &  Improv.  Co.  54  Fed.  627. 

1.  What  amounts  to  prevention  of  performance. 

While  refusal  by  one  party  to  a  contract  to 
cai^e  payments  in  accordance  with  its  provl- 
i^ona  Jnstiflea  the  other  party  in  abandoning  It, 
*B<J  entities  him  to  recover  for  whatever  he 
)ud  done  under  the  contract,  unless  he  has 
8etP4iiy  been  prevented  by  the  other  party 
from  completing  bis  contract  he  cannot  recover 
damages  for  a  loss  of  profits  which  he  would 
h>re  made  had  it  been  completed.  Keeler  v. 
Otfford,  165  111.  544,  46  N.  E.  248;  Fitzgerald 
^  Hajward,  50  Mo.  516. 

The  loss  of  profits  for  the  unperformed  part 
"/'a  contract  cannot  be  included  in  the  damages 
•'Wjremblc  for  the  breach  of  the  contract  by 
^r«  nonpayment  for  the  part  performed,  even 
53  L  R.  A. 


if  that  prevented  further  performance.  The 
measure  of  damages  for  breach  of  contract  to 
pay  money  is  the  interest  on  the  money  only. 
Bethel  v.  Salem  Improv.  Cb.  93  Va.  354,  33  L. 
R.  A.  602,  25  S.  E.  304. 

In  the  above  case  Kendall  Bank  Note  Co.  v. 
Sinking  Fund  Coinrs.  79  Va.  563,  infra.  III. 
b.  2,  4,  0,  was  distinguished  upon  the  ground 
that  in  that  case  the  one  party  had  canceled  the 
contract  and  forbidden  the  other  party  to  pro- 
ceed further  In  the  execution  of  it,  and  that 
therefore  he  clearly  had  a  right  to  recover  for 
whatever  profits  would  reasonably  accrue  upon 
the  contract,  there  not  being  a  word  in  the  case 
about  failure  to  pay  money. 

And  Masterton  v.  Brooklyn,  7  Hill,  61,  42 
Am.  Dec.  38,  supra,  II.  a,  was  distinguished  up- 
on the  ground  that  the  ground  of  complaint 
in  that  case  was  not  the  failure  to  pay  for  the 
marble  already  cut  and  delivered,  but  that  the 
defendants  refused  to  receive  and  pay  for  any 
more  marble. 

Failure  which  will  Justify  a  party  in  aban- 
doning a  contract  and  at  the  same  time  enable 
him  to  recover  for  future  profits  must  go  to 
the  very  substance  of  the  contract,  and  must 
in  effect  prevent  the  party  who  abandons  from 
going  on  with  it.  Lake  Shore  &  M,  S.  R.  Co. 
V.  Richards,  40  111.  App.  560. 

And  when  one  party  to  an  executory  contract 
refuses  to  treat  it  as  subsisting  and  binding 
upon  him,  or  by  his  acts  and  conduct  shows  that 
he  has  renounced  It  and  no  >  longer  considers 
himself  bound  by  It.  there  Is  in  legal  effect 
a  prevention  of  performance  by  the  other  party 
which  will  authorize  the  recovery  of  future  prof- 
Its  which  would  have  been  realised  under  the 
contract.  Lake  Shore  &  M.  S.  R.  Co.  v.  Rich- 
ards, 152  111.  59,  30  L.  R.  A.  33,  88  N.  E.  773. 

And  the  act  of  a  party  to  a  contract  In  violat- 
ing some  of  its  substantial  provisions  so  as  to 
deprive  the  other  party  of  the  benefits  of  the 
contract,  and  of  manifesting  an  intention  to 
continue  such  breaches,  authorizes  the  other 
party  to  abandon  further  performance  and  sue 
for  profits  which  he  would  have  earned  had 
the  contract  been  completed,  although  such 
breaches  did  not  amoimt  to  a  physical  obstruc- 
tion or  prevention  of  performance  by  the  other 
party.     Ibid.,  Overruling,  32  N.  B.  402. 

And  violation  of  a  contract  which  was  to 
continue  for  three  years  with  an  option  to  con- 
tinue five  years  longer,  by  refusing  to  permit 
its  performance  during  the  three  years,  does 
not  warrant  a  recovery  of  profits  as  damages, 
which  might  have  been  earned  during  the  five 
years,  in  the  absence  of  any  evidence  showing 
that  the  option  had  been  converted  into  a  con- 
tract,  or  that  there   had  been   an   election   ta 
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have,  in  the  exercise  of  its  discretion  under 
the  contract,  accepted  such  applications. 
(5)  The  court 'erred  in  sustai<iing  defend- 
ant's fifth  special  exception  to  plaintiff's 
petition,  the  exception  being  as  follows: 
'Defendant  specially  excepts  to  said  entire 
petition  because,  if  the  acts  alleged  therein 
as  a  breach  on  the  part  of  this  defendant  did 
constitute  a  breach,  then  the  plaintiff  has 
entirely  misconceived  the  measure  of  dama- 
ges in  such  cases,  and  fails  in  law  to  show 
any  right  to  recover  any  of  the  sums  alleged 
in  said  petition  as  damages,  or  any  portion 
of  the  same.'  (Q)  The  court  erred  in  sus- 
taining defendant's  eighth  special  exception 
to  plaintiff's  petition,  the  exception  being 
as  follows:  'Defendant  specially  excepts  to 
the  entire  petition  because  the  remedy  for 
the  alleged  acts  on  the  part  of  the  defendant 
complained  of  as  a  breach  is  agreed  upon  in 


the  contract,  and  plaintiff  had  no  right  to 
abandon  the  contract  as  contemplated  there- 
in for  such  cause,  and  because  such  acts  as 
those  complained  of  are  not  vital,  and  do  not 
go  to  the  foundation  or  essence  of  the  con- 
tract, and  compensation  may  be  made  there- 
for in  damages.'  " 


>t 


Argued  before  Pardee,  McCormick,  and 
Shelby,  Circuit  Judges. 

Messrs.  Drew^  Pruit  and  I^eroy  A. 
Smith,  for  plaintiff  in  error: 

Where  a  contract  between  A  and  X  is  dis- 
charged by  the  default  of  X,  A  may  ( a )  con- 
sider himself  exonerated  from  any  further 
performance  which  may  have  been  due  on  his 
part,  and  successfViUy  defend  an  action 
brought  for  nonperformance;  (b)  sue  at 
on'?e  upon  the  contract  for  such  damages  us 
he  has  sustained  by  its  breach,  without  being 


make  the  contract  operate  beyond  the  three 
years.  Ramsey  ▼.  Holmes  Electric  Protective 
Co.  85  Wis.  174,  55  N.  W.  391. 

The  rule  is  that  prospective  profits  are  re- 
coverable where  the  breach  of  contract  prevents 
performance  by  the  other  party,  and  thus  de- 
prives him  of  the  opportunity  to  earn  them, 
or  where  the  breach  complained  of  Is  the  failure 
to  fulfil  an  obligation,  which  Is  a  condition 
precedent  to  performance  by  the  other  party, 
and  upon  the  fulfilment  of  which  such  perform- 
ance is  dependent ;  or  where  the  conduct  of 
the  other  party  evinces  an  intention  to  abandon 
the  contract,  and  not  to  be  bound  by  It.  But 
merely  making  a  default  In  the  payment  of  an 
instalment  of  money  due  on  the  contract  does 
not  entitle  the  party  Injured  to  claim  as  dam- 
ages the  profits  he  would  have  earned  had  he 
gone  on  and  completed  the  contract,  where 
performance  by  him  Is  not  dependent  upon  such 
payment  or  prevented  by  the  nonpayment. 
Wharton  v.  Winch,  46  N.  Y.  S.  R.  187,  19  N.  Y. 
Supp.  477. 

There  is  a  material  distinction,  however,  be- 
tween the  effect  of  a  default  In  payment  of  an 
instalment  when  it  becomes  due  under  a  contract 
arising  from  mere  temporary  inability  to  pay, 
and  a  deliberate  refusal  based  upon  the  as- 
serted invalidity  of  the  contract  and  the  denial 
of  the  contractor's  right  to  proceed  or  to  re- 
ceive any  payment  thereunder.  The  former 
may  be  a  breach,  which,  though  •it  would  per- 
mit the  contractor  to  abandon  the  contract 
and  recover  for  what  had  already  been  done 
thereunder,  would  not  entitle  him  to  prospec- 
tive profits.  But  the  latter  goes  to  the  root 
of  the  contract,  and  is  equivalent  to  an  aban- 
donment of  it  In  its  entirety  entitling  the  con- 
tractor to  recover  prospective  profits.  Jones 
v.  New  York,  47  App.  Dlv.  39,  62  N.  Y.  Supp. 
284. 

III.  Contracts  for  scrvicea. 

a.  Brtach   by  contractor  or  employee. 

1.  Ocneral  rules. 

The  foregoing  general  rules  are  applicable  to 
contracts  tor  services,  and  should  be  considered 
in  connection  with  the  cases  on  the  particular 
subject,  such  cases  merely  constituting  an  ap- 
plication of  the  general  rules  to  the  facts  of  I 
the  particular  case. 

Thus,  where  one  who  contracts  for  the  per-  I 
formance  of  labor  violates  bis  contract  through  ' 
its  entire  scope,  so  that  the  contractor  has  ' 
been  deprived  of  profits  which  he  <night  have  t 
made  within  the  contemplation  of  the  parties 
53  L.  R.  A. 


when  they  made  the  contract,  the  contractor 
should  recover  his  gains  prevented  as  well  as 
losses  sustained.  But  where  the  employer's 
breach  relates  to  a  minor  matter  in  the  con- 
tract, and  has  merely  thrown  upon  the  con- 
tractor needless  expense,  he  should  recover  only 
the  damage  which  he  has  actually  sustained. 
Bulkley  v.  United  States,  7  Ct.  CI.  547. 

And  where  the  performance  of  a  special  con- 
tract requires  the  furnishing  of  both  material 
and  labor,  and  the  contract  is  entire  and  a 
breach  thereof  total,  loss  of  such  profits  as 
would  have  accrued  from  the  contract  as  the 
direct  result  of  Its  fulfilment  may  be  recovered 
In  an  action  for  the  breach.  Silbersteln  v.  Du- 
iuth  News-Tribune  Co.  68  Minn.  430,  71  N.  W. 
622. 

And  where  a  contract  for  the  rendition  of 
services  during  a  period  of  years  is  entire,  and 
a  breach  thereof  is  total,  the  plaintiff  in  an 
action  for  the  breach  may  recover  his  whole 
damages  for  loss  of  profits  during  the  whole 
of  the  unexpired  term,  present  and  prospective, 
by  the  loss  of  his  contract,  In  a  single  action, 
and  the  prospective  damages  may  be  established 
by  showing  the  difference  between  the  contract 
price  and  what  it  would  have  cost  him  to  per- 
form the  work.  Ennls  v.  Buckeye  Pub.  Co.  44 
Minn.  105,  46  N.  W.  314. 

I'he  usual  measure  of  damages  for  breach  of 
a  contract  relating  to  the  manufacture  of  an 
article  or  the  performance  of  some  specified 
act  Is  the  difference  between  the  price  agreed 
to  be  paid  and  what  it  would  have  cost  the  em- 
ployee to  complete  It,  providing  such  Vest 
would  be  less  than  the  contract  price.  Watson 
V.  Gray's  Harbor  Brick  Co.  3  Wash.  283,  28 
Pac.  527 :  Silbersteln  v.  Duluth  News-Tribune 
Co,  68  Minn.  430,  71  N.  W.  622;  Wood  v. 
Schettler.  23  Wis.  501. 

But  where  it  appears  that  the  party  injured 
would  have  Incurred  no  further  expense  had  he 
completed  the  work,  the  proper  measure  would 
be  the  price  agreed  to  be  paid  therefor.  Wood 
V.  Schettler,  23  Wis.  601. 

And  where  the  price  for  work  to  be  done 
was  indefinite  and  uncertain,  and  depended  up- 
on changef>  in  plans  thereafter  to  be  made 
by  the  engineer  of  the  employer  calling  for 
more  or  less  work,  so  that  the  difference  be- 
tween the  contract  price  and  the  cost  of  com- 
pletion was  not  fixed  and  certain  or  capable 
of  t>elng  made  certain,  it  cannot  be  deemed 
that  such  uncertain  difference  between  the  con- 
tract price  and  the  cost  of  completion  entered 
into  the  contemplation  of  the  parties  at  the 
time  of  the  contract,  as  the  probable  rule  of 
damages  in  case  the  contractor  should  abandon 
the  work  so  as  to  warrant  its  recovery  as  dam- 
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obliged  to  show  that  such  performance  has 
been  done  or  tendered  by  him;  (c)  lastly,  if 
he  has  done  all  or  a  portion  of  that  whidi  is 
promised,  so  as  to  have  a  daim  to  a  money 
payment  for  such  performance,  he  may  dei^ 
with  such  a  claim  as  due  upon  a  different 
contract  arising  upon  a  promise  which  is  un- 
derstood from  the  acceptance  of  an  executed 
consideration. 

Anson,  Contr.  2d  Am.  ed.  •280;  Norring- 
ton  V.  Wright,  115  U.  S.  188,  29  L.  ed.  360, 
C  Sup.  Ct.  Rep.  12;  Hoare  v.  Rennie,  5 
HurUt  &  N.  19,  29  L,  J.  Exch.  N.  S.  73; 
fimith  V.  Lewis,  40  Ind.  98 ;  Reyhold  v.  Voor- 
*<'f?,  30  Pa.  116;  Dunn  v.  Daly,  78  Cal.  640, 
21  Pac.  377;  Leopold  v.  Salkey,  89  111.  417, 
31  Am.  Rep.  93. 

If  the  contract  is  entire  a  breach  as  to  a 
single  material  or  vital  point  discharges  the 
whole,  relieving  the  other  party  from  pei-  < 


formance,  and  affording  him  an  immediate 
right  of  action  to  enforce  the  whole  01)1  iga- 
tion. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  160; 
Haskell  v.  Mcllenry,  4  Cal.  411;  Clark  v. 
Baker,  6  Met  452;  2  Parsons,  Contr.  'SH; 
1  Story,  Contr.  $  33. 

A  contract  is  entire,  and  not  severable, 
when,  by  its  terms,  nature,  and  purpose,  it 
contemplates  and  intends  that  each  and  all 
its  parts,  material  provisions,  and  the  con- 
sidera'tion,  are  common  to  each  other  and  in- 
terdependent. Such  a  contract  possesses  es- 
sential oneness  in  all  material  respects. 

Wooten  V.  Walters,  110  N.  C.  251,  14  S.  E. 
735,  736;  Thompson  v.  Conover,  32  N.  J.  L. 
467. 

Abandonment  alone  would  not  recompense 
the  aggrieved  party  for  the  damages  sus- 
tained. 


iges.    American  Surety  Co.  y.  Woods,  46  C.  C. 
A  282,  106  Fed.  263. 

So.  where  full  performance  of  a  contract  for 
KfTlcca  has  been  prevented  by  sickness  or 
death,  the  contract  or  agreement  of  the  parties 
ii  competent  evidence ;  and  when  the  compen- 
tacion  la  so  fixed  and  regulated  by  the  contract 
that  It  can  be  apportioned  without  injustice  to 
either  party,  tbe  compensation  agreed  upon 
mar  be  taken  as  that  which  the  iwrty  reaaon- 
iblj  deserves  to  receive.  But  if  the  contract 
proridea  for  payments  In  part  by  a  receipt  of 
a  portion  of  tbe  profits,  and  the  profits  to  be 
€trned  had  not,  either  at  the  time  of  making 
the  cootract  or  at  the  time  of  its  termination 
br  the  death  of  the  agent  and  the  accrual  of 
tbe  right  of  action  to  his  representative,  any  de- 
terminable value,  or  any  existence,  they  cannot 
to  resorted  to  as  a  measure  of  recovery. 
CUrk  T.  Gilbert,  32  Barb.  576. 

2.  Particular  contracts. 

a  For  construction  or  repair  of  loays,  bridges, 
public  works,  etc. 

The  profits  accruing  to  the  owner  or  em- 
pioTer  from  the  construction  of  ways,  bridges, 
or  pablic  works  are,  perhaps  not  necessarily, 
^it  almost  always,  the  fruits  of  collateral  con- 
tracts or  enterprises  as  distinguished  from  dl- 
"^t  f raits  of  the  principal  contract.  Profits 
1  «r  from  the  breach  of  such  contracts  therefore 
!>  rarely  recoverable,  as  they  are  too  remote 
*ad  conjectural. 

Tbtu.  a  loss  sustained  by  a  railroad  company 
t^'jn  a  breach  of  contract  by  the  contractor  for 
tii«  conitnictlon  of  a  section  of  its  railroad, 
iriMn^  from  its  inability  to  keep  its  arrange- 
"«*nt  to  carry  a  large  amount  of  freight  over 
•'I  road,  which  it  could  have  carried  had  the 
T^d  been  completed,  consists  of  gains  pre- 
'^'ated  on  a  collateral  contract  for  carriage  of 
^ifbt,  and  is  not  therefore  the  direct  fruit 
cf  tbe  contract  with  the  contractor,  and  can- 
^  be  recovered  for  a  breach  thereof.  Hunt 
7  C»regon  P.  R.  Co.  1  L.  B.  A.  842,  36  Fed.  Rep. 
451. 

Aod  a  subcontractor  who  contracts  to  con- 
E'^ict  a  portion  of  a  railroad,  the  same  to  be 
^'T^pieted  within  a  designated  time,  is  not  11- 
^'«.  ic  <!ase  of  failure  to  complete  it  within 
*fc»  contract  time,  for  a  rebate  of  interest  on 
*^  total  amount  of  the  construction  bonds  to 
^ti'±  the  contractor  would  have  been  entitled 
^<i  it  not  been  for  such  failure  to  complete 
'-*  construction  of  the  road,  where  such  prl- 
^»  a^r^ment  between  the  contractor  and  the 

"■"^  of  the  road  was  not  made  a  part  of  the 
^L.R.A.  4 


contract  with  the  subcontractor,  and  the  fact 
that  the  subcontractor  may  have  known  that 
there  was  such  an  agreement  raises  no  presump- 
tion that  he  contracted  for  such  a  mode  of  as- 
certaining damages  for  his  breach.  Snell  v. 
Cottingham.  72  111.  161. 

Nor  does  such  delay  authorize  a  recovery 
for  the  breach  on  the  ground  that  the  railroad 
ran  through  a  wild,  uninhabited  country,  and 
that  it  was  expected  that  sawmills  would  have 
been  established  along  the  line  of  the  road,  and 
that  by  the  use  of  the  road  at  an  earlier  day 
In  the  transportation  of  lumber  from  such  mills 
and  otherwise  a  large  profit  would  have  re- 
sulted, as  such  a  calculation  is  too  conjectural, 
uncertain,  and  vague.  Phillips  &  C.  Constr. 
Co.  V.  Seymour,  91  U.  S.  646,  23  L.  ed.  341. 

And  delay  beyond  the  contract  time,  upon 
the  part  of  a  contractor  to  complete  a  contract 
with  a  railroad  company  to  construct  accord- 
ing to  prepared  plans  certain  docks,  piers,  and 
warehouses,  and  to  do  certain  dredging  and  re^ 
move  old  docks,  does  not  warrant  a  recovery 
by  the  railroad  company  against  the  contractor 
for  the  amount  of  the  net  revenue  on  the  ship- 
ment of  a  large  quantity  of  cotton  which  it 
had  to  decline  because  the  work  had  not  been 
completed,  as  such  damages  would  be-too  remote, 
conjectural,  speculative,  and  uncertain.  At- 
lantic &  D.  R.  Co.  V.  Delaware  Constr.  Co.  08 
Va.  503,  37  S.  E.  13. 

And,  a  railroad  company  contracting  with  a 
contractor  for  the  construction  of  Its  railroad, 
if  entitled  to  recover  at  all  for  damages  arising 
from  loss  of  profits  during  two  months  which 
the  contractor  delayed  in  completing  tbe  road 
beyond  tbe  time  specified  in  the  contract,  can- 
not prove  tbe  amount  of  such  loss  by  showing 
the  profits  during  the  corresponding  two 
months  of  the  next  ensuing  year.  Florida 
Northern  R.  Co.  v.  Southern  Supply  Co.  112 
Ga.  1,  37  S.  E.  130. 

So,  the  failure  upon  the  part  of  a  person 
contracting  with  a  road  company  for  the  con- 
struction of  a  portion  of  Its  road  to  complete 
it  in  the  time  prescribed  by  the  contract  does 
not  entitle  the  company  to  set  up  as  a  counter- 
claim in  an  action  for  the  services  rendered  a 
claim  for  the  tolls  which  the  road  company 
might  have  earned  had  the  road  been  completed 
In  season,  as  such  a  claim  would  be  too  contin- 
gent and  speculative  to  form  a  basis  for  dam- 
ages. Western  Gravel  Road  Co.  v.  Cox,  39  Ind. 
260. 

And  the  breach  of  a  contract  to  construct 
a  levee  for  the  purpose  of  reclaiming  lands 
from  overfiow  does  not  entitle  the  owner  of  the 
lands  to  recover  possible  profits  under  a  lease 
of  the  land  executed  by  him  without  the  con- 
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Grand  Rapids  d  B.  City  R.  Co.  v.  Van 
Dusen,  29  Mi<A.  430;  Oates  v.  National 
Bldg.  Loan  d  Protective  Union,  46  Minn. 
419,  49  N.  W.  232  J  DeLoach  v.  Smith,  83 
Ga.  605,  10  S.  E.  436;  Royalton  v.  Royalton 
d  W.  Tump.  Co.  14  Vt.  311 ;  ±mo8  v.  Oakley, 
131  Mass.  413;  Parker  v.  Russell,  133  Mass. 
74;  Shaffer  v.  Lee,  8  Barb.  412;  Proctor  v. 
Preservaline  Mfg.  Co.  21  N.  Y.  S.  R.  885,  4 
N.  Y.  Supp.  286;  Dickinson  v.  Hart,  50  N. 
Y.  S.  R.  504,  21  N.  Y.  Supp.  307 ;  Anvil  Min. 
Co.  V.  Humble,  153  U.  S.  640,  38  L.  edf.  810, 
14  Sup.  Ct.  Rep.  876;  Lake  Shore  d  M.  S.  R. 
Co.  V.  Richards,  152  111.  69,  30  L.  R.  A.  33, 
38  N.  E.  773. 

Where  the  insurance  company  is  in  the 
wrong,  and  is  responsible  for  the  termination 
of  the  contract, — having  brought  about  the 
necessity  of  ascertaining  the  amount  of  dam- 
ages the  other  party  has  suffered, — ^the  dpubt, 


if  any,  as  to  the  parties  contracting  for  in- 
surance keeping  up  their  contracts,  should 
be  resolved  against  the  insurance  company, 
and  the  presum{}tion  be  indulged  that  these 
parties  will  carry  out  their  contracts  and 
make  the  payments  stipulated. 

Hercules  Mut.  L,  Assur.  Soc.  v.  Drinker, 
77  N.  Y.  445;  Leu^is  v.  Af/<w  Mut.  L.  Ins. 
Co.  61  Mo.  634;  Ensworth  v.  New  York  L, 
Ins.  Co.  Flipp.  92,  Fed.  Cas.  No.  4,4J)6; 
Fudickwr  v.  Guardian  Mut.  L.  Ins.  Co.  62 
N.  Y.  392;  JiJtna  L.  Ins.  Co.  v.  Nexsen,  84 
Ind.  348,  43  Am.  Rep.  91. 

The  contract  under  consideration  especial- 
ly contemplates  the  making  of  profits  by 
Wells,  and  its  very  nature  shows  that  a. 
breach  of  it  would  deprive  him  of  the  com- 
missions on  future  premiums. 

ITie  right  of  a  party  to  recover  the  profits 
he  would  have  made  in  fulfilling  a  contract 


tractor's  knowledge  after  the  breach  of  the 
contract,  as  such  damages  are  too  remote. 
Wallace  v.  Ah  Sam,  71  Cal.  197,  60  Am.  Rep. 
634.  12  Pac.  46. 

And  the  measure  of  damages  for  breach  by  a 
vendor  of  a  water  lot  of  a  covenant  to  blast 
out  the  waste-way  opposite  the  lots  below  the 
one  sold,  so  as  to  make  It  sufficiently  deep  to 
cany  off  the  waste  water  from  the  machinery 
on  the  lot  sold,  and  to  so  finish  all  the  eyes  in 
the  canal  or  reservoir  as  to  furnish  and  con- 
tinue in  said  canal  water  in  sufficient  quanti- 
ties to  propel  the  machinery  placed  and  erected 
on  the  lots  sold,  is  the  interest  on  the  invest- 
ment for  the  time  the  machinery  was  not  em- 
ployed for  want  of  water;  or,  in  case  a  part 
only  is  idle,  Interest  on  a  like  proportion  of  the 
Investment,  and  not  what  the  profits  would 
have  been  had  the  purchaser  been  able  to  em- 
ploy the  whole  of  his  machinery  all  of  the  time, 
as  such  profits  are  too  speculative  to  furnish 
a  measure  of  damages.  Water  Lot  Co.  v.  Leon- 
ard, 30  Ga.  560. 

So,  although  profits  may  be  recovered  to  a 
certain  limit  in  actions  for  breach  of  special 
agreements  or  contracts  for  the  construction 
of  public  works,  such  profits  must  be  calculated 
and  based  upon  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  per- 
formance of  the  work  could  be  procured  at  the 
time  of  the  breach.  Gatling  v.  Newell,  12  Ind. 
118. 

And  evidence  in  an  action  for  breach  of  con- 
tract to  furnish  materials  and  do  the  masonry 
work  in  the  construction  of  a  bridge,  estimat- 
ing the  cost  of  the  work  at  contract  prices  if 
completed  according  to  the  plans  furnished  by 
the  chief  engineer,  and  calculating  the  number 
of  cubic  yards  of  excavation,  and  multiplying 
the  yards  by  the  price  In  the  contract,  and  esti- 
mating the  different  sorts  of  masonry,  by  cal- 
culating each  different  part  of  the  masonry 
according  to  the  plans,  giving  In  detail  the 
number  of  cubic  yards  in  each  and  deducting 
from  the  result  the  estimated  cost  of  the  dif- 
ferent kinds  of  masonry  to  the  contractor, 
thereby  showing  a  large  balance,  is  legally  suf- 
ficient to  prove  a  loss  of  profits  growing  out 
of  the  breach.  Baltimore  &  O.  R.  Co.  v.  Stew- 
art, 79  Md.  487,  29  Atl.  964. 

h.  For  construction  or  repair  of  buildings,  ves- 
sels, etc 

Buildings  usually  have  a  regular  established 
rental  value,  and  there  Is  usually  a  regular 
market  value  for  the  hire  of  a  vessel.  Rental 
value  and  ordinary  hire  therefor^  at  least  in 
America,  are  regarded  as  the  more  definite,  and 
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a  better  measure  of  damages  for  breach  of  con- 
tract by  which  one  Is  deprived  of  the  use  of 
the  buildings,  vessels,  etc.,  and  is  selected  as 
such  rather  than  lost  profits,  except  under  spe- 
cial and  peculiar  circumstances. 

Thus,  unreasonable  delay  on  the  part  of  a 
contractor  for  the  building  of  a  house  or  other 
building  in  completing  his  contract  only  en- 
titles the  owner  to  damages  equal  to  the  rental 
value  of  the  premises  during  the  period  of  de- 
lay. Korf  V.  Lull,  70  III.  420 ;  Ruff  v.  RInaldo, 
65  N.  Y.  664  ;  Ilarwood  v.  Tappan,  2  Speers, 
L.  536 ;  Dengler  v.  Auer,  55  Mo.  App.  548. 

And  evidence  of  conjectural  loss  to  the  own- 
er's business  by  the  delay  to  obtain  the  build- 
ing, and  for  the  loss  of  a  contract  to  lease  one 
of  the  stores  therein,  is  not  admissible  in  an 
actioa  for  delay.  Ilarwood  v.  Tappan,  2  Speers, 
L.  536. 

And  one  for  whom  a  building  was  erected 
under  a  building  contract  cannot  recoup,  in  an 
action  for  money  due  for  work  done  thereun- 
der, for  rents  and  profits  of  the  building,  lost 
by  delay  in  the  performance  of  the  contract,, 
where  It  does  not  appear,  either  that  the  owner 
wished  or  expected  to  use  the  building  himself, 
or  that  he  might  or  could  have  rented  it  to 
anyone  during  the  period  of  delay.  Wagner  v. 
Corkhill,  40  Barb.  175. 

So,  damages  against  the  owner  of  a  store 
for  failure  to  complete  It  before  the  time  of 
the  commencement  of  a  lease  thereof  cannot 
be  computed  upon  any  estimate  of  probable 
profits.  RatkowskI  v.  Masolowskl,  57  III.  App. 
526. 

And  where  a  contract  is  entered  into  by  an 
owner  of  a  large  tract  of  land,  desirous  of  Im- 
proving the  same  by  the  erection  of  houses 
thereon  and  thereby  increasing  its  value,  for 
the  sale  of  a  number  of  lots  thereof,  the  pur> 
chaser  to  erect  houses  of  a  designated  character 
upon  the  lots  purchased,  and  the  vendor  to 
pay  certain  rates  and  taxes  and  put  in  the 
curb  and  .street  pavement,  which  he  fails  to  do» 
and  the  curbing  and  paving  are  done  by  the 
city  and  paid  for  by  the  purchaser,  the  vendor 
is  not  entitled.  In  a  suit  by  the  purchaser 
against  him  for  recovery  of  the  amount  whicli 
he  is  thus  obliged  to  pay,  to  counterclaim  for 
damages  suffered  by  reason  of  the  purchaser's 
failure  to  build  the  house,  on  the  theory  that 
he  had  lost  the  consequent  Increase  In  value  of 
his  property,  as  such  damages  are  too  specu- 
lative, and  not  such  as  arise  naturally  from  the 
breach.  McConaghy  v.  Pemberton,  168  Pa. 
121,  81  Atl.  996. 

But  the  measure  of  damages  In  an  action  by 
a  lot  owner  against  one  who  agreed  to  build  a 
building  to    be    paid  for    in    instalments,  the 
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depends  solely  upon  the  fault  of  the  other 
party  to  it,  and  the  plaintiff's  ability  to 
f^how  that  the  profits  claimed  were  reasona- 
bly certain  to  have  been  realized  but  for  the 
wrongful  act  complained  of. 

I  Sutherland,  Damages,  §  63;  Anvil  Min. 

Co.  V.  Humble,  153  U.  S.  546,  38  L.  ed.  816, 

.    14  Sup.  Ct  Rep.  876;  Hitchcock  v.  Supreme 

hilt,  K.  of  M.  100  Mich.  40,  68  N.  W.  640; 

VitfUcr  V.  Bethesda  Mineral  Spring  Co,  88 

Mich.  390,  50  N.  W.  319;  Treat  v.  Hiles,  81 

Wis.  280,  50  N.  W.  896;  Pittsburg  Onuge  Go. 

V.  .Uhion  Valve  Co,  184  Pa.  36,  39  Atl.  223; 

TiJvJor  Mfg.  Co.  v.  Hatcher,  3  L.  R.  A.  587, 

39  Foti.  440;  Hitchcock  v.  Anthony,  28  C.  C. 

.\.  80,  54  U.  S.  App.  439,  83  Fed.  779;  Dart 

T.  Liiimbeer,  107  N.  Y.  664,  14  N.  E.  291; 

BJair  y.  Laflin,  127  Mass.  618;  Wakeman  v. 

M'hffler  db  Wilson  Mfg.  Co.  101  N.  Y.  205, 

51  .Am.  Rep.  076,  4  N.  E.  264;  Niagara  F, 


Itis.  Co,  V.  Oreene.  77  Ind.  590;  Oliver  v. 
Perkins,  92  Mich.  304,  52  N.  W.  009 ;  Hoy  v. 
Gronoble,  34  Pa.  10,  75  Am.  Dec.  G28;  Rich- 
mond  V.  Dubuque  d  S.  City  H.  Co.  40  Iowa, 
264 ;  Dickinson  v.  Hart,  50  N.  Y.  S.  R.  504, 
21  N.  Y.  Supp.  307 ;  Lake  Shore  d  M.  S,  R, 
Co,  V.  Richards,  162  111.  59,  30  L.  R.  A.  33, 
38  N.  E.  773;  Royalton  v.  Royalton  &  W, 
Tump.  Co.  14  Vt.  311;  Amos  v.  Oakley,  131 
Mass.  413;  Grand  Rapids  d  B.  City  R,  Co, 
V.  Van  Dusen,  29  Mich.  430. 

Even  if  the  court  should  hold  that  Wells 
cannot  recover  damages  based  upon  loss  of 
profits,  he  ought  at  least  to  be  allowed  to  re- 
cover the  $1,500  paid  for  the  contract,  and 
his  actual  expenses  in  preparing  ta  carry  out 
the  contract,  together  with  reasonable  com- 
pensation for  his  time. 

United  States  v.  Behan,  110  U.  S.  338,  28 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  1  Sutherland, 


fouDdailon  of  which  gave  way  and  the  building 
M)  to  the  ground  during  Its  construction 
ihroDjfli  the  fault  of  the  contractor,  after  he 
had  received  two  Instalments,  Is  the  difference 
between  what  it  would  have  cost  the  owner  to 
coast ruct  sach  a  building  as  that  provided  fo^* 
in  the  contract,  and  the  amount  which  he 
would  have  to  pay  the  contractor  to  complete 
the  building  according  to  contract,  together 
with  loss  of  rents  and  profits  which  he  would 
probabiy  have  received,  for  such  reasonable 
time  beyond  the  time  at  which  the  building 
should  have  been  completed  as  It  would  have 
tal[(>n  the  contractor  to  complete  it,  crediting 
the  contractor  with  the  materials  In  the  struc- 
ture at  the  time  of  Its  fall,  as  they  had  become 
a  part  of  the  realty,  and  with  work  done  In 
dlirging  for  the  foundation,  and  for  such  ma- 
terials as  bad  been  put  into  the  building  by 
him  to  the  extent  that  they  reduced  the  cost 
of  completing  the  building.  Savage  v.  Glenn, 
10  Or.  440. . 

So.  breach  of  a  contract  upon  the  part  of 
a  contractor  to  move  a  hotel  from  one  town  to 
SDother  entitles  the  owner  of  the  building  to 
recover  of  the  contractor,  where  the  contractor 
had  been  paid  for  removing  the  building,  only 
the  necessary  expense  of  removing  it,  and  does 
not  authorize  a  recovery  for  prospective  profits 
which  he  would  possibly  have  gained  if  the 
building  had  been  moved,  as  such  profits  would 
be  too  remote,  uncertain,  and  speculative  .to  be 
ri-Miv^-rable.  Sherman  Center  Town  Co.  v. 
I^^nard.  46  Kan.  354,  26  Pac.  717. 

.And  a  breach  of  contract  to  build  and  com- 
P'<itf>.  r*^<\j  for  use,  an  ice-making  plant  within 
a  specified  time,  does  not  entitle  the  party  in- 
jcrfd  to  recover  profits  that  could  have  been 
nade  bad  the  plant  been  completed  when  prom- 
"M.  as  such  an  estimate  is  purely  conjectural. 
*  'Dsamers*  Pure  Ice  Co.  v.  Jenkins,  58  111.  App. 

Likewise,  the  measure  of  damages  for  breach 
^'t  a  contract  to  construct  a  flouring  mill,  or  to 
^'  all  the  mill-wright  work  necessary  in  the 
•on«tniction  by  delay  or  otherwise,  is  the  cost 
rniTwary  to  complete  the  work,  and  not  the 
''pfitits  which  would  have  been  made  by  the 
^•■1  during  the  time  the  alterations  were  being 
ffad?  (Wade  v.  Haycock,  25  Pa.  382;  John 
Horz-hinson  Mfg.  Co.  v.  Pinch.  91  Mich.  156. 
M  X.  W.  030 ;  Abbott  v.  Gatch,  13  Md.  314,  71 
Am.  Dec-  635 ;  Holmes  v.  Boy ds ton,  1  Neb. 
V'Tl  such  damages  being  too  speculative  and 
ptaitjnjfent  for  recovery. 

Aad  delay  In  the  performance  of  a  contract 
^'  hare  an  oat-meal  mill  ready  to  start  at  a 
^'^ated  time  authorizes  the  party  injured  to 
>  iwr  the  rental  value  of  the  mill  during  the 
-'  L  R.  A. 


period  of  delay ;  but  while  the  cost  of  the  mill, 
the  depreciation  or  otherwise  of  its  machinery 
while  in  operation,  and  the  profits  that  could 
be  made  by  the  mill  are  proper  to  be  considered 
in  arriving  at  the  rental  value,  neither  consti- 
tutes the  measure  of  damages.  Novelty  Iron 
Works  V.  Capital  City  Oat-meal  Co.  88  Iowa, 
524,  55  N.  W.  518. 

And  the  measure  of  damages  for  breach,  by 
a  lessor  of  a  mill,  of  a  covenant  to  alter  the 
mill  so  that  it  should  have  four  runs  of  stone 
Instead  of  two,  by  making  the  improvements 
so  that  one  run  of  stone  is  useless,  is  the  value 
of  the  use  of  the  one  run  of  stone,  which  by  rea- 
son of  his  breach  the  tenant  was  unable  to  en- 
Joy,  but  does  not  include  speculative  damages, 
such  as  the  loss  of  profits  which  he  might  have 
suffered  in  consequence  of  not  having  the  use 
of  the  one  run  of  stone.  Green  v.  Mann,  11 
111.  613. 

And  the  Improper  execution  of  a  contract 
for  building  a  fiume  does  not  entitle  the  party 
injured  to  damages  by  way  of  loss  of  profits 
from  his  inability  to  use  the  mill,  the  building 
of  which  was  delayed  by  the  improper  construc- 
tion of  the  flume.  Bridges  v.  Lanham,  14  Neb. 
369,  45  Am.  Rep.  121,  15  N.  W.  704. 

In  the  above  case,  Hadley  v.  Baxendale,  9 
Bxch.  341,  23  L.  J.  Exch.  N.  S.  179,  18  Jur. 
358,  2  C.  L.  Rep.  517,  infra,  VI.  b,  2,  was  dls- 
tljigulshed  upon  the  ground  that  there  the  mill 
had  been  completed,  and  had  been  In  operation, 
and  was  probably  a  well-known  manufacturing 
establishment  of  the  neighborhood,  In  which 
capital  was  actually  invested. 

In  Davis  v.  Talcott,  14  Barb.  611,  however. 
It  was  held  that  failure  to  perform  a  con- 
tract for  furnishing  and  placing  the  machinery 
of  a  mill,  and  breach  of  a  contract  for  fur- 
nishing machinery  efficient  In  strength,  con- 
struction, and  workmanship,  causing  a  fur- 
ther delay,  entitle  the  party  Injured  to  recover 
such  sum  as  would  be  sufllcient  to  put  the  ma- 
chinery in  the  condition  contemplated  by  the 
contract,  and  also  such  sum  as  the  mill  would 
have  earned  during  the  time  It  was  necessar- 
ily delayed,  in  consequence  of  the  delay  and 
the  breakage  and  defects  in  the  machinery,  in 
estimating  which  the  Jury  should  take  the  fair, 
ordinary  earnings  of  the  mill  after  deducting 
expenses  of  running  It,  thereby  arriving  at  the 
net  profits ;  and  that  a  charge  authorizing  such 
a  recovery  does  not  authorize  the  recovery  of 
speculative  damages. 

And  Clifford  v.  Richardson,  18  Vt.  620,  holds 
that  violation  of  a  contract  by  a  millwright  to 
put  the  necessary  machinery  into  a  mill  within 
reasonable  time  in  a  good,  workmanlike  man- 
ner,  by   unreasonable  delay  and  by  putting  it 
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Damages,  p.  97;  Niagara  F,  Ins.  Co.  ▼. 
Creene,  77  Ind.  694. 

We  had  the  right  to  pray  for  alternative 
relief. 

United  Stales  v.  Behan,  110  U-  S.  338,  28 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  Mitchell  v. 
Sheppard,  13  Tex.  487;  F'ant  v.  Andrews 
(Tex.  Civ.  App.)  46  S.  W.  909. 

Mr,  W.  B.  Gano  for  defendant  in  error. 

McCormiok,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

The  rulings  of  the  trial  court,  and  the  er- 
rors assign^  thereon,  present  substantially 
two  questions:  (1)  Can  the  plaintiff  join 
in  one  action  for  damages  for  breach  of  the 
contract  a  claim  for  the  loss  of  anticipated 
profits  with  the  claim  to  recover  his  losses 
for  actual  outlay  and  expenditures?  (2) 
Are  the  anticipated  profits  for  the  loss  of 


which  he  claims  damages  in  this  case  too  re- 
mote to  sustain  an  action?  Conforming  to 
the  practice  and  pleadings  in  the  state  of 
Texas,  the  plaintiff's  case  is  presented  by  a 
petition  setting  up  fully  all  the  facts  on 
which  he  bases  his  claims  for  damage. 

The  first  of  the  questions  above  stated 
seems  to  us  to  be  answered  by  the  reasoning 
and  review  of  authorities  in  the  opinion  of 
the  court  in  the  case  of  United  States  v.  Be- 
han,  110  U.  S.  338,  28  L.  ed.  168,  4  Sup.  Ct. 
Rep.  81.  Adopting  substantially  the  lan- 
guage of  the  very  learned  judge  who  deliv- 
ered that  opinion,  without  quoting  with  lit- 
eral accuracy,  we  observe  that  he  therein 
says:  When  a  party  injured  by  the  stop- 
page of  a  contract  elects  to  go  for  damages 
for  the  breach  thereof,  the  first  and  most  ob- 
vious  damage  to  be  shown  is  the  amount 
which  he  has  been  induced  to  expend  on  the 


In  80  unskilfully  that  It  was  of  little  or  no 
value  to  the  miller,  entitles  the  miller  to  re- 
cover, not  only  for  the  amount  paid  by  blm  for 
repairing  and  altering  the  machinery,  but  also 
for  the  benef.t  which  the  mill  would  have  been 
to  him  If  the  contract  had  been  properly  exe- 
cuted, from  the  time  it  might  have  been  thus 
executed  until  the  necessary  alterations  could 
bo  made,  as  the  loss  of  the  use  of  the  mill  Is  a 
consequence  which  should  have  been  antici- 
pated In  case  of  failure  to  fulfil  the  contract. 
And  that  the  opinion  of  competent  witnesses, 
a^  to  the  amount  of  work  which  the  mill  would 
have  performed  during  the  time  taken  to  re- 
pair and  alter  its  machinery  so  as  to  conform 
to  the  contract  therefor,  is  admissible  in  evi- 
dence as  a  basis  for  estimating  damages  which 
the  miller  would  be  entitled  to  recover  for 
breach  of  contract  upon  the  part  of  a  mill- 
wright. 

So,  the  measure  of  damages  for  neglect  to 
perform  a  contract  for  repairs  upon  a  vessel 
Is  the  rent  or  price  which  would  have  been  paid 
for  the  charter  of  the  vessel  during  the  period  of 
delay,  and  not  the  probable  profits  of  the  ves- 
sel during  such  time.  Rogers  v.  Beard,  86 
Barb.  31. 

And  where  a  contract  is  entered  into  for  the 
repair  of  a  boat  for  a  trading  voyage,  and  the 
boat  is  carried  away  by  a  freshet  and  lost 
before  repairs  are  made,  the  measure  of  dagi- 
ages  for  breach  of  the  contract  to  repair  Is  the 
cost  of  the  repairs,  and  not  the  anticipated 
profits  of  the  voyage.  Hendrlck  v.  Stewart,  1 
Overt.  476. 

And  delay  in  the  completion  of  additions  and 
repairs  to  a  steamboat  warrants  a  recovery  for, 
not  what  It  would  have  cost  the  party  causing 
the  delay,  but  the  ordinary  hire  of  such  a 
boat  for  the  time,  and  for  the  cost  of  repairs 
and  of  replacing  defective  machinery,  with  the 
hire  or  rent  of  the  boat  for  the  time  necessary 
to  make  such  repairs  or  replacement ;  but  the 
owner  oannot  recover  what  the  jury  might  be- 
lieve the  boat  could  have  earned  during  the 
time,  making  allowance  for  expenses  of  run- 
ning. Insurance,  and  wear  and  tear  on  the  boat. 
Brown  v.  Foster.  51  Pa.  165. 

So.  failure  of  a  party  contracting  with  an- 
other to  build  and  deliver  a  boat  hull  on  a 
stated    date,    to    deliver   the   same    until    two  • 
monthsi   after   the  time  specified,   entitles   the  , 
party   Injured  to  recover  the  actual  loss  sus- 
tained on  account  of  the  failure  to  comply  with  , 
the  contract,  but  the  loss  of  the  probable  profits 
of  the  boat  during  the  two  months  constitute 
no  part  of  the  damages.     Taylor  v.  Maguire.  13 
Mo.  517.  12  Mo.  313. 

And  a  peraon  contracting  for  the  constmc- 
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tion  of  a  steamboat  Is  entitled  to  recoup,  in  an 
action  for  the  recovery,  of  the  contract  price, 
for  damages  sustained  from  defects  In  tlfe  boat 
and  Its  machinery,  necessitating  expense  In  pro- 
curing repairs  and  in  towing  the  boat  to  a 
proper  place  for  undergoing  repairs  and  In  sup- 
plying defects  so  as  to  make  her  conform  to 
the  contract,  but  not  for  loss  of  profits  result- 
ing from  delay  occasioned  by  such  defects. 
Blanchard  v.  Ely,  21  Wend.  342,  34  Am.  Dec. 
250. 

In  England,  however,  the  rule  with  reference 
to  vessels  would  seem  to  be  different. 

Thus,  the  earnings  of  a  vessel  during  the  time 
she  was  detained  through  breach  of  a  contract 
to  furnish  a  new  brass  liner  to  her  propeller 
shaft  and  a  brass  stem  brush,  by  furnishing  ar- 
ticles not  constructed  or  fitted  on  In  a  work- 
roanlike  manner,  in  consequence  of  which  they 
became  useless,  are  not  too  remote  for  recovery 
in  an  action  for  the  breach,  in  the  absence  of 
objection  on  the  ground  of  want  of  proof  that 
she  would  have  been  actually  employed  during 
such  time.  Wilson  v.  General  Iron  Screw  Co. 
47  L.  J.  Q.  B.  N.  S.  239.  37  L.  T.  N.  S.  789. 

So,  the  measure  of  damages  suffered  by  a 
steam  packet  company  for  breach  of  a  contract, 
with  a  ship-bullding  company  to  make  certain 
repairs  upon  a  vessel  owned  by  the  packet  com- 
pany within  a  given  time,  after  which  and  be- 
fore the  completion  of  the  contract  the  ship- 
building company  was  wound  up  on  petition  of 
a  creditor,  and  the  repairs  were  not  therefore 
completed  within  the  stipulated  time,  is  the 
net  profits  which  the  packet-  company  might 
have  made  if  the  contract  had  l>een  completed 
in  time.  Re  Trent  &  H.  Ship-Building  Co.  »8 
L.  J.  Ch.  N.  S.  38.  L.  R.  4  Ch.  112,  19  L.  T. 
N.  S.  465.  17  Week.  Rep.  181. 

e.  Lopoing  and  Ivmher  coniracts. 

Logging  and  lumbering  In  their  various 
phases  constitute  a  'business  which  has  been 
carried  on  so  extensively,  particularly  in  the 
United  States,  that  the  cost  and  profits  of  any 
particular  enterprise  are  no  longer  a  matter  of 
conjecture  or  speculation,  but  can  be  estimated 
with  such  certainty  as  to  warrant  the  use  of 
profits  lost  as  a  measure  of  damages  In  actions 
for  breach  of  lumbering  contracts,  though  of 
course  profits  expected  to  arise  out  of  collat- 
eral contracts  or  enterprises  are  not  included. 

Thus,  the  difference  between  the  value  of 
logs  In  a  boom  with  the  boom  charges,  the  cost 
of  getting  the  logs  to  the  mill,  and  the  cost  of 
manufacturing  added,  and  the  value  of  the 
manufactured  lumber.  Is  not  a  matter  of  specu- 
lation or  conjecture,  which  cannot  be  recovered 
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faiti)  of  the  contract,  including  a  fair  allow- 
ance for  his  own  time  and  services.  "Unless 
there  is  some  artificial  rule  of  law  which  has 
taken  the  place  of  natural  justice  in  relation 
to  the  measure  of  damages,  it  would  seem  to 
be  quite  clear  that  the  olaimanf  ought  at 
least  to  be  made  whole  for  his  losses  and  ex- 
penditures. .  .  .  If  he  chooses  to  go  fur- 
ther, and  claims  for  the  loss  of  anticipated 
profits,  he  may  do  so,  subject  to  the  rules  of 
hv  as  to  the  character  of  profits  which  may 
be  thus  claimed.  It  does  not  lie,  however, 
in  the  mouth  of  the  party  who  has  voluntari- 
ly and  wTongfully  put  an  end  to  the  contract, 
to  say  that  the  party  injured  has  not  been 
damaged,  at  least  to  the  amount  of  what  he 
has  been  induced  fairly  and  in  good  faith  to 
lay  out  and  expend  (including  his  own  serv- 
ile). ...  At  least,  it  does  not  lie  in 
the  mouth  of  the  party  in  fault  to  say  this 


unless  he  can  show  that  the  expenses  of  the 
party  injured  have  been  extravagant  and  un- 
necessary for  the  purpose  of  carrying  out 
the  contract.  .  .  .  The  claim  for  profits, 
if  not  sustained  by  proof,  ought  not  to  pre- 
clude a  recovery  of  the  claim  for  losses  sus- 
tained by  outlay  and  expenses.  In  a  pro- 
ceeding like  the  present,  in  which  the  claim- 
ant sets  forth  by  way  of  petition  a  plain 
statement  of  the  facts,  without  technical 
formality,  and  prays  relief  either  in  a  general 
manner,  or  in  an  alternative  or  cumulative 
form,  the  court  ou^ht  not  to  hold  the  claim- 
ant to  strict  technical  rules  of  pleading,  but 
should  give  to  his  statement  a  liberal  inter- 
pretation, and  afford  him  such  relief  as  he- 
may  show  himself  substantially  entitled  to, 
if  within  the  fair  scope  of  the  claim  as  exhib- 
ited by  the  facts  set  forth  in  the  petition." 
In  the  case  of  Dennis  v.  Maxfieldy  10  Al- 


io an  action  for  violation  of  contract,  in  wrong- 
ful ij  neglecting  to  release  them  from  the  boom 
and  brtnging  them  to  the  mill,  but  Is  as  certain 
M  the  value  of  personal  property  and  the  cost 
of  labor  or  manufacturing  can  be.  Mississippi 
Jc  R.  River  Boom  Co.  v.  Prince,  84  Minn.  71,  24 
X.  W.  344. 

And  breach  of  an  agreement  on  the  part  of 
a  logger  to  drive  to  the  Mississippi  river  all 
logg  belonging  to  the  other  contracting  party 
on  the  I'latt  river  bearing  certain  marlcs,  con- 
fistlng  of  a  failure  upon  the  part  of  the  logger 
to  drive  all  the  logs,  whereby  the  owner  was 
pr«^Tented  from  performing  a  contract  with  a 
Inmber  company  to  supply  It  with  lumber, 
vblcb  purpose  was  known  at  the  time  the  origi- 
nal contract  was  entered  into,  entitles  the 
owner  to  recover  of  the  logger  for  any  loss  of 
profits  directly  traceable  to  such  breach,  which 
vonid  be  the  difference  between  the  market 
value  of  the  logs  at  the  time  they  should  have 
been  run,  and  the  contract  price  he  would  have 
received  If  they  had  been  driven  in  time  to  en- 
able him  to  deliver  them  under  his  contract. 
Day  V.  Gravel.  72  Minn.  159,  76  N.  W.  1. 

And  a  contract  between  an  owner  of  timber 
land  and  another,  by  which  he  agreed  to  let 
tb'>  other  have  all  the  pine  timber  on  his  land 
^'iltable  for  cut  lumber,  the  other  agreeing  to 
nw  the  same  into  lumber,  and  sell  it,  engaging 
Inclusively  In  that  enterprise  until  accom- 
plished, and  to  pay  the  owner  annually  one 
riftb  of  the  gross  proceeds  of  the  lumber  sold, 
<^^llected  by  him.  which  was  broken  by  the  re- 
f'i«l  of  the  contractor  to  saw  all  the  lumber 
on  the  owner's  land,  warrants  a  recovery  by  the 
ovuer  of  damages  for  the  continued  and  pro- 
ipective  failure  of  performance,  to  be  assessed 
Qpon  the  basis  of  value  at  the  time  of  the 
breaelL.  the  measure  of  the  recovery  lieing  the 
profits  which  would  have  accrued  to  him  from 
a  fall  performance,  which  is  to  be  ascertained 
b^  deducting  the  value  ,of  the  timber  left  un- 
nwed  'from  one  fifth  of  the  value  of  the  tim- 
ber which  It  would  have  made.  Fail  v.  McRee, 
M  Ala.  61. 

So,  the  measure  of  damages  in  an  action  by 
tb<i  owner  of  a  pile  driver  against  one  con- 
trarting  to  famish  piles  for  his  use,  for  delay, 
is  the  amount  of  the  actual  profits  he  was  pre- 
T<i)ted  from  earning  with  his  machine  by  the 
4*lfty  complained  of.  Boston  v.  Henderson,  02 
Ml^h.  606.  52  N.  W.  1020. 

Rat  falhire  to  perform  an  agreement  to  skid, 
kinl,  and  deliver  all  the  merchantable  whlte- 
P'w  logs  upon  a  certain  tract  of  land  does  not 
entitle  the  mill  owner  with  whom  the  contract 
*u  made  to  recover  for  lost  gains  and  profits 
4i>*  to  the  fact  that  he  was  thereby  compelled 
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to  shut  down  his  sawmill  and  keep  a  large- 
crew  of  men  idle,  and  unable  to  put  the  lumber 
upon  the  market,  and  was  compelled  to  can- 
cel numerous  contracts  and  orders,  as  such, 
damages  are  purely  speculative,  and  such  a 
claim  cannot  be  recouped  against  a  claim  for 
services  in  cutting  the  logs.  Maltby  v.  Plum- 
mer,  71  Mich.  578,  40  N.  W.  8. 

And  the  proQts  of  one  dealer  in  lumber  for 
a  particular  period  would  not  be  a  fair  criterion 
of  the  profits  of  another,  and  cannot  be  given 
in  evidence  In  an  action  by  the  latter  for  the 
purpose  of  showing  what  profits  he  might  have 
made  during  that  period  but  for  a  breach  of 
contract  for  which  he  was  suing.  Somers  v. 
Wright,  115  Mass.  298. 

Whether  a  mill  owner  would  or  would  not 
have  been  able  to  make  a  profit  from  a  contract 
with  another  to  stock  his  mill  so  as  to  warrant 
a  recovery  of  profits  In  an  action  for  breach 
of  the  contract,  Is  a  question  for  the  jury  to 
determine,  where  the  question  Is  disputed. 
Barrett  v.  Grand  Rapids  Veneer  Works,  110 
Mich.  6,  67  N.  W.  976. 

4.  For  general  service  or  laltor. 

The  profits  accruing  to  the  employer  from 
contracts  for  general  services  or  labor,  like 
those  from  more  particular  and  important  con- 
tracts, such  as  for  the  construction  of  ways, 
bridges,  and  public  works,  are  usually  the 
fruits  of  collateral  undertakings  or  enterprises, 
the  former  constituting  steps  leading  to  the  lat- 
ter. The  profits  of  such  undertakings  and  en- 
terprises therefore  are  distinctly  collateral, 
and  too  remote  and  conjectural  for  recovery  in 
an  action  against  an  employee  for  breach  of  a 
contract  for  services  or  labor,  though  where 
such  profits '  are  certain  and  not  contingent 
they  may  be  taken  out  of  the  region  of  re- 
moteness by  distinct  notice  of  the  object  to  be 
attained  so  as  to  warrant  a  recovery. 

Thus,  failure  to  comply  with  the  terms  of 
an  agreement  to  repair  and  put  in  good  order 
certain  machinery  does  not  authorize  a  recov- 
ery for  prospective  gains  to  be  made  from  the 
use  of  the  maahinery,  unless  there  should  be 
shown  outstanding  contracts  to  be  performed 
by  the  machinery  to  be  furnished ;  and  where  It 
only  appears  that  the  person  for  whom  It  was 
being  repaired  was  deprived  of  the  use  of  his 
still  for  two  months,  during  which  time  he 
might  and  would  have  manufactured  large 
quantities  of  alcohol,  from  which  he  would 
have  derived  grent  Rtiins.  the  elements  of  dam- 
age arft  too  pro.sppctlve  and  remote.  Frazer 
V.  Smith,  CO  III.  UT). 

And  the  gains  wliUh  the  cwuer  of  a  cotton 
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len,  138,  which  presented  a  question  closely 
analogous  to  the  one  we  are  now  discussing, 
it  is  said  in  the  opinion  by  the  chief  justice: 
"The  breach  of  the  contract  by  the  defend- 
ants has  created  only  one  cause  of  action  in 
favor  of  the  plaintiff.  His  compensation  for 
this  breach  necessarily  embraces  all  that  he 
is  entitled  to  recover  under  the  contract. 
Indeed,  his  right  to  recover  anything — as 
well  that  which  was  earned  before  as  that 
which  would  have  been  earned  if  he  had  not 
been  discharged — depends  on  the  question 
whether  he  has  performed  his  part  of  the 
contract.  A  party  cannot  sever  a  claim  for 
damkges  arising  under  one  contract  so  as  to 
make  two  distinct  and  substantive  causes  of 
action." 

The  second  question  presents  more  diffi- 
culty. We  quote  again  from  United  States 
V.  Behan,  110  U.  S.  338,  28  L.  ed.  108,  4  Sup. 


Ct.  Rep.  81 :  "The  claimant  was  not  bound 
to  go  for  profits,  even  though  he  counted  for 
them  in  his  petition.  He  might  stop  upon  a 
showing  of  losses.  The  two  heads  of  damage 
are  distinct,  though  closely  related.  When 
profits  are  sought,  a  recovery  for  outlay  is 
included,  and  something  more.  That  some- 
thing more  is  the  profits.  If  the  outlay 
equals  or  exceeds  the  amount  to  be  received, 
of  course  there  can  be  no  profits." 

It  is  clear  that  the  plaintiff  and  the  de- 
fendant, in  entering  into  the  contract  which 
is  made  the  basis  of  this  action,  each  had  in 
contemplation,  not  only  the  outlay  of  ex- 
penses and  personal  service  to  be  contributed 
by  the  plaintiff,  but,  and  equally,  the  earn- 
ing of  profits  from  the  per  cent  on  the  premi- 
ums to  be  allowed  the  plaintiff  as  his  j^ole 
compensation  for  his  expenditures  and  serv- 
ice.    As  was  said  in  the  case  of  Dennis  v. 


factory  would  have  derived  from  the  use  there- 
of had  he  not  been  prevented  from  using  It  by 
a  breach  of  contract  to  repair  machinery  there- 
of are  too  contingent  and  speculative  to  be  re- 
covered In  an  action  for  the  breach  of  such  con- 
tract. Coweta  Falls  Mfg.  Co.  v.  Rogers,  19 
Ga.  410,  65  Am.  Dec.  602. 

And  breach  of  an  agreement  to  build  a  ma- 
chine for  casting  metals  and  deliver  it  at  a 
specified  time  does  not  warrant  a  recovery  of 
damages  for  gains  or  profits  which  the  injured 
party  might  have  made  by  reason  of  the  ma- 
chine casting  metal  faster  than  it  was  cast 
by  previous  processes.  New  York  Smelting  & 
Ref.  Co.  V.  Lieb,  16  Jones  &  S.  508. 

Nor  does  breach  of  contract  to  repair  a  cot- 
ton tie  punch  entitle  the  party  injure<}  to  re- 
cover the  difference  between  what  he  would 
have  made  upon  stock  on  hand  if  the  punch 
had  been  repaired  within  the  contract  time,  so 
as  to  prevent  delay,  and  what  he  made  on  such 
stock  after  the  delay  caused  by  the  breach  after 
he  had  procured  a  new  punch,  as  such  damages 
would  be  in  the  nature  of  speculative  profits. 
Sitton  V.  Mficdonald>  25  S.  C.  68,  60  Am.  Rep. 
484. 

So,  tbe  measure  of  damages  for  breach  by  a 
boiler  constructor  of  an  agreement  to  manufac- 
ture a  stearo  boiler,  the  manufacturer  knowing 
exactly  where  It  was  to  go,  what  work  it  was 
expected  to  do,  and  what  pressure  It  must  bear, 
by  so  carelessly  and  negligently  constructing 
it  that  it  was  not  able  to  do  the  work  and  ex- 
ploded Injuring  the  purchaser's  mill,  Is  the 
amount  of  money  required  to  put  the  mill  and 
machinery,  Including  the  boiler,  In  as  good  con- 
dition as  they  were  In  before  the  explosion, 
with  interest,  which  sum  would  be  regarded  as 
the  full  eo.uivalent  of  all  Incidental  damages, 
such  as  the  loss  of  profits  and  the  like.  Erie 
City  Iron  Works  v.  Barber,  102  Pa.  158. 

And  violation  of  an  agreement  to  build  a 
steam  engine  with  boilers,  etc.,  and  deliver  it 
on  a  fixed  day,  whereby  delay  of  one  week  oc- 
curred, causing  the  loss  of  the  use  of  certain 
machinery  for  the  sawing  and  planing  of  lum- 
ber which  the  steam  engine  was  intended  to 
drive,  entitles  the  party  injured  to  recover 
what  would  have  been  a  fair  price  to  pay  for 
the  use  of  the  engine  and  machinery  !n  view 
of  all  the  hazardous  chances  of  the  business, 
but  does  not  entitle  him  to  measure  his  dam- 
ages by  estimating  what  he  might  have  earned 
by  the  use  of  the  engine  and  his  other  machin- 
ery had  the  contract  been  complied  with. 
Grimn  V.  Colver,  16  N.  Y.  489.  69  Am.  Dec.  718. 

Nor  can  the  defendants  in  an  action  for  a 
stipulated  monthly  compensation  for  furnish- 
ing certain  steam  power  recoup  for  damages 
53  L.  R.  A. 


caused  by  the  fact  that  they  had  made  con- 
tracts with  various  persons  to  sell  them  goods, 
which  might  have  been  manufactured  by  them 
under  the  contract  to  furnish  power,  but  which 
they  had  been  unable  to  fulfil  by  reason  of  the 
failure  to  furnish  such  power.  Horner  v. 
Wood,  16  Barb.  386. 

And  the  measure  of  damages  for  failure  to 
perform  an  agreement  to  furnish  sufllcient  wa- 
ter power  to  run  and  operate  the  machinery  of 
a  certain  grist  mill  Is  the  difference  between 
the  rental  value  of  the  mill  and  machinery  with 
the  power  contracted  for  and  Its  rental  value 
with  the  power  actually  furnished,  and  does 
not  Include  gains  prevented  or  losses  sustained 
In  the  business  of  the  mill.  Wltherbee  v. 
Meyer,  155  N.  Y.  446,  50  N.  E.  58. 

In  the  above  case,  Wakeman  v.  Wheeler  &  Wil- 
son Mfg.  Co.  101  N.  Y.  205,  54  Am.  Rep.  676, 
4  N.  E.  264,  infra.  III.  b,  4,  was  distinguished, 
explained,  and  limited,  the  court  saying  that 
the  damages  measured  In  that  case  were  not 
only  within  the  contemplation  of  the  parties, 
but  were  more  definite  and  certain  than  would 
be  possible  by  any  other  method  of  ascertain- 
ment, and  that  the  case  was  In  no  wise  In- 
tended to  encroach  upon  the  rule  of  damages 
applicable  to  cases  of  this  character,  by  which 
Is  afforded  a  more  certain  and  definite  method 
of  measuring  damages ;  and  that  Its  doctrine 
must  be  limited  In  its  application  to  cases  that 
come  fairly  within  It. 

In  Carglll  v.  Thompson,  57  Minn.  534.  59 
N.  W.  638,  however.  It  was  held  that  breach  of 
a  covenant  to  furnish  a  specified  quantity  of 
water  power  to  propel  a  mill  used  In  manufac- 
turing flour  entitles  the  covenantee  to  recover 
as  damages  profits  which  he  would  have  made 
in  the  manufacture  of  the  flour  at  the  mill,  but 
which  he  was  prevented  from  making  by  the 
breach  ;  but  the  amount  must  not  be  left  to  spec- 
ulation or  conjecture,  but  must  be  proved  with 
reasonable  certainty. 

So,  a  drayman  contracting  to  haul  all  the 
cotton  Intended  for  a  certain  cotton  press  at  a 
flxed  price  per  bale,  who  falls  to  comply  with 
his  contract.  Is  liable  for  the  increased  price 
which  the  owners  of  the  press  may  have  to  give 
for  hauling  the  cotton,  but  he  Is  not  liable  for 
the  loss  of  profits  which  the  press  might  have 
made  by  compressing  cotton  which  the  owners 
failed  to  get  because,  as  they  alleged,  of  his 
not  complying  with  his  contract.  Reading  y. 
Donovan,  6  La.  Ann.  491. 

And  an  enhancement  In  value  of  oyster 
grounds  which  would  follow  the  execution  of  a 
contract  for  their  preparation  and  planting 
with  oysters,  coming  from  the  adaptation  of 
the  ground  to  oyster  culture  during  the  spawn- 


idoo. 


Wells  v.  National  Life  Association  op  Hartford. 


65 


Maxfield,  10  Allen,  138:  ^'These  earnings 
or  profits  were  therefore  within  the  direct 
contemplation  of  the  parties  when  the  con- 
tract was  entered  into.  They  are  undoubt- 
edly in  their  nature  contingent  and  specula- 
tive, and  difficult  of  estimation;  but,  being 
made  by  express  agreement  of  the  parties  of 
the  essence  of  the  contract,  we  do  not  see 
how  they  can  be  excluded  in  ascertaining  the 
compensation  to  which  the  plaintiff  is  enti- 
tled. Would  it  be  a  good  bar  to  a  claim  for 
damages  for  breach  of  articles  of  copartner- 
ship that  the  profits  of  the  contemplated 
business  were  uncertain,  contingent,  and  dif- 
ficult of  proof,  and  could  it  be  held  for  this 
reason  that  no  recovery  could  be  had  in  case 
of  a  breach  of  such  a  contract?  Or,  in  an  ac- 
tion on  a  policy  of  insurance  on  profits, 
would  it  be  a  valid  defense,  in  the  event  of 
loss,  to  say  that  no  damages  could  be  claimed 


or  proved,  because  the  subject  of  insurance 
was  merely  speculative,  and  the  data  on 
which  the  profit's  must  be  calculated  were 
necessarily  inadequate  and  insufficient  to 
constitute  a  safe  basis  on  which  to  rest  a 
claim  for  indemnity?  The  answer  is  that 
in  such  cases  the  parties,  having  by  their 
contract  adopted  a  contingent,  uncertain, 
and  speculative  measure  of  damages,  must 
abide  by  it,  and  courts  and  juries  must  ap- 
proximate as  nearly  as  possible  to  the  truth 
in  endeavoring  to  ascertain  the  amount 
which  a  party  may  be  entitled  to  recover  on 
such  a  contract  in  the  event  of  a  breach.  If 
this  is  not  the  rule  of  law,  we  do  not  see  that 
there  is  any  alternative  short  of  declaring 
that  where  parties  negotiate  for  compensa- 
tion or  indemnity  in  the  form  of  an  agree- 
ment for  profits,  or  a  share  of  them,  no  re- 
covery can  be  had  on  such  a  contract  in  a 


ing  season  about  to  open,  would  De  a  specula- 
tion on  the  chances  of  catching  a  set  and  rais- 
ing a  profitable  crop,  and  such  enhancement 
should  not  be  allowed  as  damages  in  an  action 
for  breach  of  contract  to  prepare  and  plant  a 
crop  of  oysters  on  snch  lands,  as  too  remote  for 
consideration  and  too  uncertain.  Lewis  v. 
Hartford  Dredging  Co.  68  Conn.  221,  35  Atl. 
1127. 

But  where,  in  an  action  for  breach  of  con- 
tract to  prepare  and  plant  a  specified  tract 
vith  oysters,  it  appeared  that  the  plaintiff 
owned  large  quantities  of  oyster  grounds  and 
sn  extensive  plant  of  shops,  doclcs,  and  steam- 
era,  and  that,  in  the  prosecution  of  the  oyster 
bosiness,  a  certain  area  of  oyster  ground  is 
planted  each  year  that  successive  crops  may  be 
matured  and  marketed  or  sold  as  seed  oysters, 
and  that  these  special  circumstances  were 
known  or  ought  to  have  been  known  to  the  de- 
fendant before  the  execution  of  the  contract, 
it  the  plaintiff  can  show  that  the  failure  to 
plant  the  whole  of  the  tract  in  question  so  dls- 
arrangcHl  the  ordinary  and  natural  succession 
of  hi.«  crops,  or  otherwise  disturbed  his  ordi- 
Earv  and  natural  course  of  business  with  re- 
spect to  his  other  property  that  he  suffered 
special  damages  as  a  probable  and  direct  resul£ 
vlilch  both  parties  ought,  in  reason,  to  have 
foreseen,  a  recovery  for  such  special  damages 
ma  J  be  allowed.     Ibid. 

And  evidence  as  to  the  present  value  of  a 
i»mon  orchard  supposing  it  to  be  of  the  age  of 
fear  and   a   half  years   is  admissible,   and   in- 
structions on  that  subject  are  not  erroneous  In 
an  action  for  a  breach  of  contract  to  plant  such 
an  orchard,  in  which  the  plaintiff  was  to  have 
so    interest  in    the    income    and    profits     that 
might  be  derived  from  the  sale  of  the  land  or 
its  products,   and  in  the  increase  in  value  of 
the  land  from  the  improvements  or  otherwise. 
Slioemaker  v.  Acker,  116  Cal.  239,  48  Pac.  62. 
In  the  above  case  Rhodes  v.  Baird.  16  Ohio 
St  573,  infra,  X.  b,  was  distinguished  on  the 
potind  that  the  contract  there  sued  upon  was 
e*aratially   different,   but   It   was   said   that   if 
it  vas  there  intended  to  hold  that  deprivation 
of  fotcre  profits  can  in  no  instance  be  a  ground 
for  damages  the  case  is  in  that  respect  not  In 
tr«ord  with  the  current  of  authority. 

So.  damages  for  delay  in  making  an  abstract 
9t  title  of  lands  arising  upon  the  theory  that 
Sf  It  had  t>een  made  in  time  the  person  for 
7bom  it  was  made  would  have  been  able  to 
liorrow  money  on  his  property,  and  would 
ba\e  been  able  with  such  money  to  pur- 
<^se  other  ^ands  for  which  he  had  been  nego- 
TiatlDg,  which  'atter  lands  subsequently  in- 
<?T^s«d  in  value,  are  too  remote,  and  cannot 
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be  set  up  as  a  counterclaim  In  an  action  for 
services  in  making  the  abstract.  Pendleton  v. 
Cline,  85  Cal.  142,  24  Pac.  659. 

And  the  unskilful  performance  of  the  labor 
of  dressing  two  pairs  of  mill  stones  so  that 
they  would  not  answer  the  purpose  designed 
does  not  authorize  a  recovery  for  the  loss  of 
profits  of  the  mill  in  which  they  were  to  be 
used,  in  the  absence  of  any  special  contract  as 
to  the  character  of  the  work,  or  of  evidence  of 
any  special  facts  brought  to  the  notice  of  the 
contractor  to  show  that  his  contract  was  made 
in  view  of  the  profits  to  be  derived  from  the 
mill.     Fleming  v.  Beck,  48  Pa.  309. 

And  a  mortgagor  cannot  recoup  the 
breach  of  an  agreement  by  the  mortgagee  to 
furnish  a  mule  with  which  to  cultivate  the 
mortgaged  premises,  and  prove  the  quantity  of 
cotton  and  corn  which  his  land  would  ordinar- 
ily make  with  ordinary  cultivation,  for  the  pur- 
pose of  showing  the  damage  suffered  by  him  in 
consequence  of  a  breach  of  contract  in  an  ac- 
tion brought  by  the  mortgagee  against  him  for 
the  recovery  of  personal  property  in  specie  un- 
der the  mortgage.  Harper  v.  Weeks,  89  Ala. 
677,  8  So.  39. 

Nor  is  the  fact  that  there  was  a  $450  audi- 
ence in  a  theater  when  it  was  dismissed,  and 
that  there  were  people  in  the  foyer  who  might 
have  purchased  tickets  had  the  performance 
proceeded,  sufficient  to  warrant  a  recovery  for 
the  loss  of  future  profits  in  an  action  brought 
by  an  actress  against  a  theater  manager  for 
breach  of  a  contract  to  play  her  a  week's  en- 
gagement. Cutting  V.  Miner,  30  App.  Div.  457, 
52  N.  Y.  Supp.  288. 

And  a  master  of  a  whaling  ship,  who  violates 
material  orders  and  Instructions  of  his  em- 
ployers by  abandoning  a  voyage  and  employ- 
ing the  vessel  and  crew  for  his  own  benefit,  Is 
liable  to  his  employer  for  the  reasonable  ex- 
pense of  bringing  the  vessel  home,  and  for  rea- 
sonable damages  for  breaking  up  the  voyage ; 
but  conjectural  or  possible  profits  of  a  whaling 
voyage  cannot  be  taken  into  consideration  by 
the  Jury  in  estimating  such  damages.  Brown 
V.  Smith,  12  Cush.  366. 

The  rule  of  damages  for  delay  in  loading  a 
vessel  beyond  the  time  stipulated  for  in  her. 
charter,  however,  is  the  probable  net  earnings 
of  the  vessel  during  the  period  of  her  detention. 
But  Inquiry  as  to  the  probable  earnings  dur- 
ing a  subsequent  period  is  inadmissible,  and 
nothing  can  be  recovered  upon  the  theory  that 
had  she  been  loaded  and  unloaded  as  agreed, 
she  might  have  received  another  cargo  and  de- 
livered It  before  the  expiration  of  her  insur- 
ance. Huron  Barge  Co.  v.  Turney,  79  Fed. 
109. 


66 


Umitbo  Statbb  Circuit  Court  of  Apfbals. 


Jan., 


court  of  law, — a  proposition  which  is  mani- 
festly ab»urd." 

In  the  case  of  Bagley  v.  Smith,  10  N.  Y. 
489,  61  Arn.  Dec.  756,  in  which  claim  for 
damages  for  loss  of  profits  by  the  wrongful 
dissolution  of  a  partnership  was  sought,  the 
judge  who  delivered  the  opinion  of  the  court 
said:  "The  object  of  commercial  partner- 
ship is  profit.  This  is  the  motive  upon 
which  men  enter  into  the  relation.  The  only 
legitimate  beneficial  consequence  of  contin- 
uing a  partnership  is  the  making  of  profits. 
The  most  direct  and  legitimate  injurious 
consequence  which  can  follow  upon  an  un- 
authorized dissolution  of  a  partnership  is 
the  loss  of  profits.  Unless  that  loss  can  be 
made  up  to  the  injured  party,  it  is  idle  to 
say  that  any  obligation  is  imposed  by  a  con- 
tract to  continue  a  partnership  for  a  fixed 
period.     The  loss  of  profits  is  one  of  the 


common  grounds,  and  the  amount  of  profits 
lost  one  of  the  common  measures  of  the  dam- 
ages to  be  given  upon  a  breach  of  contract." 

In  ^tna  L.  Ins.  Co.  v.  Kexscn,  84  Ind.  347, 
43  Am.  Rep.  91,  it  was  held  that,  in  a  suit 
by  an  agent  against  an  insurance  company 
for  damages  resulting  from  his  wrongful  dis- 
charge during  the  existence  of  the  contract, 
his  recovery  is  not  restricted  merely  to  coin- 
missions  on  premiums  collected  prior  to  his 
dismissal,  but  may  include  the  probable  val- 
ue of  the  renewals  on  policies  obtained  by 
him,  upon  which  future  premiums  would,  in 
the  ordinary  course  of  business,  be  received 
by  the  insurance  company. 

In  Hitchcock  v.  fiupreme  Tent,  K.  of  M. 
100  Mich.  40,  58  N.  W.  640,  on  a  trial  of  an 
action  against  a  mutual  benefit  society  for 
breach  of  contract,  the  plaintifif  showed  that 
he  was  employed  by  the  defendant  to  estab- 


And  a  contract  t>etween  a  resident  of  a  city 
and  a  lecturer,  by  which  the  lecturer  agreed 
to  visit  the  other's  cit^  and  deliver  a  lecture 
for  a  certain  sum,  the  resident  to  have  the 
money  received  for  admissions,  constitutes  a 
purchase  by  the  resident  of  the  profits  to  t>e 
reallxed  from  the  delivery  of  the  lecture,  and 
In  case  of  the  breach  of  the  contract  by  the 
lecturer,  where  the  evidence  tended  to  prove 
that  If  the  lecturer  had  performed  the  agree- 
ment on  his  part  the  resident  would  have  rea- 
lised a  profit  from  the  sale  of  admission  tickets, 
a  verdict  not  to  exceed  the  amount  of  profit 
thus  Indicated  will  be  sustained,  though  the 
evidence  as  to  the  amount  of  profits  lost  was 
doubtful  and  uncertain.  Savery  v.  Ingersoll, 
46  Hun,  170, 

And  profits  may  be  recovered  as  damages  for 
breach  of  a  contract  for  mining  ore  where  they 
are  not  uncertain  or  remote,  and  were  obvi- 
ously within  the  Intent  and  mutual  understand- 
ing of  both  parties  when  the  contract  was 
made.  Anvil  Mln.  Co.  v.  Humble,  153  U.  S. 
540.  3S  L.  ed.  K14,  14  Sup.  Ct.  Rep.  876. 

And  profits  are  recoverable  as  damages  for 
a  breach  of  contract  for  the  excavation  of 
earth,  where  it  specifies  with  great  particular- 
ity the  price  to  be  paid,  and  there  la  but  little 
diniculty  In  determining  the  cost  of  doing  the 
work,  the  difference  between  the  two  constitut- 
ing the  profits.  Danforth  v.  Tennessee  &  C.  R. 
Co.  03  Ala,  614,  11  So.  60. 

But  proof  in  an  action  for  breach  of  con- 
tract, of  the  loss  of  a  sub-contract  occasioned 
thereby  which  Involved  earth  excavation,  solid 
and  loose  rock  excavation,  ditching,  rubble  ma- 
sonry, range  masonry,  embankment,  brick  work, 
and  other  kinds  of  work,  for  each  of  which 
there  was  a  stipulated  price,  that  the  solid 
rock  excavation  standing  by  itself  would  have 
yielded  a  profit.  Is  not  aufBclent  to  warrant  the 
allowance  of  damages  for  loss  of  the  subcon- 
tract. In  the  absence  of  anything  to  show  that 
the  other  kinds  of  work  might  not  have  in- 
volved a  loss  equal  or  greater  In  amount  than 
the  profit  on  that  work.  Lents  v.  Chotean,  42 
Pa.  435. 

So.  before  a  recovery  can  be  had  for  loss  of 
pn>fits  for  breach  of  a  contract  for  advertising, 
the  amount  of  loss  sustained  must  be  shown 
with  nv)!«onable  accuracy.  Drumm  Seed  & 
Floral  Co,  v.  J.  Horace  McParland  Co.  (Tex. 
Civ.  App.)  30  S.  W.  93, 

And  failure  on  the  part  of  a  newspaper  pub- 
lisher, through  mistake  or  accident  and  with- 
out fault,  to  Insert  and  publish  a  notice  of  sale 
according  to  contract,  entitles  the  other  party 
to  the  contract  to  retx^ver  back  the  advertising 
foe  he  had  paid,  but  d^>es  not  authorlie  a  re- 
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covery  of  damages  measured  by  the  difference 
between  the  sale  under  the  advertisement  and 
a  fair  price.  Eisenlohr  v.  Swain,  35  Pa.  107, 
78  Am.  Dec.  828. 

And  breach  of  a  contract  to  publish  a  notice 
of  the  Intention  of  a  liquor  dealer  to  apply  to 
the  proper  board  for  a  license,  whereby  the  H- 
quor  dealer  was  compelled  to  suspend  business 
for  a  period,  entitles  him  to  a  consideration  of 
the  fact  that  his  business  property  was  ren- 
dered useless  during  such  period,  but  the  mere 
speculative  profits  which  he  might  have  rea- 
lised during  such  period  are  not  a  proper  basis 
for  the  estimation  of  damages.  Glass  v.  6ar- 
ber,  55  Ind.  336. 

The  damages  suffered  by  the  breach  of  a  con- 
tract to  Insert  an  advertisement  in  a  newspaper 
and  distribute  and  post  copies  thereof  consist, 
first,  of  the  contract  price,  and  second,  of  a 
deprivation  of  the  advantages  or  profits  which 
the  person  Injured  would  have  realized  as  a 
result  of  the  advertisement  if  it  had  been  pub- 
lished ;  and  the  first  Is  fixed,  certain,  and  -proxi- 
mate, and  recoverable  for  the  breach,  but  the 
second  Is  speculative  and  remote,  and  Incapable 
of  being  estimated  or  made  the  subject  of  a  re- 
covery. Tribune  Co.  v.  Bradshaw,  20  111.  App. 
17. 

And  the  measure  of  damages  under  a  coun- 
terclaim for  failure  to  perform  a  contract  to 
furnish  engravings  and  a  large  amount  of 
printing  and  bills  and  pictorial  cuts  for  adver- 
tising a  show.  Interposed  In  an  action  for  the 
printing  done,  is  the  difference  between  what 
the  defendant  was  to  have  paid  for  the  print- 
ing nnder  the  contract  and  what  he  had  to  pay- 
to  effect  the  same  amount  of  advertising  so  far 
as  was  practicable  by  other  means,  but  he  can- 
not be  allowed  compensation  for  loss  of  profits 
at  the  show.  Great  Western  Printing  Co.  v. 
Tucker,  73  Iowa,  755,  34  N.  W.  205. 

*And  the   fact   that   there  may   have  been    a 

demand  for  books  agreed  to  be  bound  had  they 

been  ready  at  the  time  they  were  to  be  com- 

I  pleted  by  the  contract  for  the  binding  Is  not 

I  sufficient   to   warrant  a   recovery   for  delay    In 

>  the  binding,  and  evidence  of  damages  sustalnod 

•  on  account  of  the  failure  to  complete  the  books 

;  within   the  time  agreed,  growing  out   of  such 

'  demand.  Is  inadmissible :  but  If  the  party   for 

whom  the  work  was  to  be  done  had  made  sales 

of  bo<iks,  and  suffered  a  loss  of  profits  thereon 

In  consequence  of  the  failure  of  the  binder  to 

complete  the  work  and   have  the  Ixtoks  ready 

for  delivery  within  the  time  specified,  evidence 

of  such  fact  is  ci>mpctent  for  the  consideration 

of  the  Jury.     Hill  v.  I^arsons,  110  I!l    107. 
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lish  lodges  in  an  exclusive  territory,  at  his 
own  expense,  and  what  his  proportion  of  the 
membership  fees  and  per  capita  dues  would 
have  been,  had  he  established  the  lodges  es- 
tablished by  defendant  in  his  territory  dur- 
ing the  unexpired  term  for  which  he  was  em- 
ployed, and  the  cost  of  like  work  he  had  al- 
ready done.  Held,  that  the  question  of  his 
damages  should  have  been  submitted  to  the 
jury.  In  the  opinion  the  court  says:  "In 
case  of  a  breach  by  plaintiff,  defendant  could 
perform  the  work,  and  recover  as  damages 
the  difference  between  the  price  agreed  upon 
and  the  cost  of  completion.  In  case  of  a 
breach  by  defendant,  the  profits  lost  consti- 
tute the  legitimate  measure  of  damages.  The 
law  is  not  so  blind  to  justice  as  not  to  re- 
quire the  defendant  to  respond  in  damages, 
if  there  is  any  reasonable  basis  for  their  as- 
certainment.    There  is  no  presumption,  le- 


gal or  otherwise,  that  the  plaintiff  could  not 
liave  completed  the  work.  The  defendant 
was  satisfied  with  the  success  of  the  plaintiff. 
It  is  a  fair  presumption  that  he  would  have 
succeeded.  It  is  a  fair  inference  from  the 
evidence  that  the  defendant's  officers  broke 
the  contract  because  of  this  success,  and  the 
belief  that  they  could  secure  the  accomplish- 
ment of  the  work  cheaper,  which  they  in  fact 
did.  The  defendant  took  advantage  of  the 
work  which  the  plaintiff  had  done,  and  com- 
pleted it.  The  defendant  may  not  now  say, 
*rt  is  true,  I  completed  the  work,  but  there 
is  no  certainty  you  could.'  ...  It  has 
been  demonstrated,  not  only  that  the  work 
could  be,  but  that  it  has  been,  done.  It  is 
a  fair  inference  that  it  could  have  been  done 
as  well  by  the  plaintiff  as  by  the  defendant. 
One  element  of  damage  is  established  by  the 
contract,  and  the  evidence  from  the  defend- 


«.  For  services  aa  agent  or  attorney. 

The  fact  that  an  agent  or  attorney  himself 
manages  the  enterprise  engaged  In,  and  of  ne- 
cessity has  knowledge  of  its  purpose  and  prob- 
able fmlts,  together  with  the  elements  of  vio- 
lated tmst  and  confidence  which  enter  into 
breaches  of  contract  by  an  agent  or  attorney, 
takes  sudf  breaches  of  contract  out  of  the  prin- 
rlple  sovernlng  in  case  of  a  breach  by  a  con- 
tractor or  servant,  and  usually  renders  the 
agent  or  attorney  responsible  for  breach  of 
contract  for  the  loss  of  the  profits  of  the  un- 
dertaking or  enterprise  engaged  in,  though  the 
raie  would  probably  be  different  with  reference 
to  profits  of  other  related  enterprises  of  the 
principal  with  which  the  agent  or  attorney  had 
nothing  io  do. 

Thus,  where  a  single  investment  of  money 
is  ordered  on  a  specific  artide,  and  such  article 
BQbsequently  acquires  great  additional  value, 
the  additional  value  cannot  fairly  be  denom- 
inated the  result  of  an  extravagant  calculation 
of  Imaginary  profits,  and  the  agent,  failing  to 
obey  his  principars  directions  in  making  the 
investment.  Is  not  merely  responsible  for .  the 
money  so  misapplied,  with  legal  interest,  but  is 
accotintable  for  the  article  into  which  it  ought 
to  have  been  converted.  Short  v.  Skipwith,  1 
Brock.  103,  Fed.  Cas.  No.  12,809. 

And  an  agent  directed  to  invest  the  proceeds 
of  a  shipment  of  goods  in  certalin  quantities,  in 
oarfole  tiles  and  in  wrapping  paper,  who  vio- 
lates his  Instructions  by  investing  the  whole  In 
irrapplng  paper,  is  liable  where  a  heavy  loss 
vas  sustained  on  the  sale  of  the  paper,  and, 
had  the  marble  tiles  been  shipped  as  ordered, 
tb^re  would  have  been  a  considerable  profit  In 
the  transaction,  for  the  amount  of  the  profits 
k'St,  and  the  actual  value  of  the  tiles  them- 
eelves  at  the  place  of  shipment  affords  a  rea- 
9(msble  standard  for  the  estimate  of  damages. 
Bell  V.  Cunningham,  3  Pet.  69,  7  L.  ed.  606, 
AflSrmlng  5  Mason,  161,  Fed.  Cas.  No.  3,479. 

And  an  agent  directed  by  his  principal  to 
jKir<'hase  foir  him  a  certain  description  of  opium 
of  merchants  abroad,  who  purchased  and 
shipped  a  different  kind  without  informing  the 
principal  that  he  could  not  buy  the  opium  re- 
qtiired.  Is  liable  to  the  principal  for  the  dam- 
ages saflfered  by  reason  of  his  breach  of  duty, 
sobject  to  the  rule  that  such  damage  must  not 
b?  too  r«mote:  and  this  would  Include,  where 
the  price  had  advanced,  the  profit  which  the 
principal  would  have  made  from  such  advance, 
aad  also  a  sum  which  he  was  compelled  to  pay 
^*7  way  of  damages  to  a  purchaser  to  whom  he 
bad  resold  a  portion  thereof,  supposing  it  was 
6f  the  quality  ordered;  and  such  recovery  Is 
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not  objectionable  on  the  ground  that  It  Is  In 
fact  a  loss  of  profit  which  he  seeks  to  recover, 
as  It  is  a  case  of  agent  and  principal,  and  not 
vendor  and  purchaser.  Cassaboglou  v.  Gibbs, 
Ti.  R.  9  Q.  B.  Div.  220,  51  L.  J.  Q.  B.  N.  S. 
593,  47  L.  T.  N.  S.  98,  46  J.  P.  568,  Affirmed  in 
L.  R.  11  Q.  B.  Div.  797,  52  L  J.  Q.  B.  N.  S.  538, 
48  L.  T.  N.  S.  850,  32  Week.  Rep.  138. 

So,  violation  of  duty  by  an  agent  under  an 
agreement  to  procure  a  sum  of  money  or  obtain 
a  cash  credit  to  the  same  extent  at  a  bank  In 
a  certain  place  and  open  a  bank  account  In  his. 
own  name  with  the  capital,  to  be  used  In  hon- 
oring and  retiring  cash  orders  of  his  principal,, 
by  absconding  from  that  place  while  he  had  in 
his  hands  a  sum  In  cash  belonging  to  the  prin- 
cipal and  goods  to  a  large  amount,  and  falling 
to  pay  cash  orders  drawn  by  the  principal  upon, 
him,  by  reason  of  which  the  business  of  the 
principal  at  that  place  was  suspended,  and  the 
bank  withdrew  accommodation  which  it  had  pre- 
viously been  In  the  habit  of  making,  entitles 
the  principal  to  recover  of  the  agent  for  the 
loss  of  such  business  and  accommodation,  as 
well  as  for  the  Injury  caused  by  the  loss 
of  credit,  and  by  the  loss  of  employnient  as 
commission  agent  In  Ireland  of  an  Australian 
mercantile  firm,  which  had  yielded  a  substan- 
tial Income  on  account  thereof,  such  damages 
not  being  too  remote  and  fiowing  naturally 
from  the  default.  Boyd  v.  FItt,  14  Ir.  C.  L. 
Rep.  43,  11  L.  T.  N.  S.  280. 

Likewise,  in  Ryder  v.  Thayer,  3  La.  Ann. 
149,  a  recovery  against  an  agent  for  falling 
to  ship  goods  which  he  was  directed  to  ship  by 
his  principal  was  limited  to  the  loss  sustained 
by  the  principal,  and  to  the  profits  of  which  he 
had  been  deprived,  which  were  the  Immediate 
and  direct  consequences  of  the  breach  of  the 
contract.  But  the  question  in  the  case  was  as  to 
whether  or  not  exemplary  damages  should  be 
Imposed. 

Breach  of  a  contract,  however,  by  which  one 
party  was  to  establish  and  conduct  a  business 
in 'another  city  at  his  own  expense,  and  the 
other  was  to  furnish  him  with  certain  goods, 
does  not  entitle  the  former  to  recover  the  prof- 
its of  the  business  and  at  the  same  time  charge 
the  other  party  with  the  expense  Incurred  In 
establishing  it.  Fontaine  v.  Baxley«  90  Ga. 
416,  17  S.  E.  1015. 

b.  Breach  by  employer  or  owner, 

1.  Ocneral  rules. 

Where  a    party   is    to    perform  labor    from, 
which  profits  would  arise  as  the  direct   result 
of  the  work  done  at  the  contract  pm-e,   such. 
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ant'ft  own  books,  viz,,  the  amount  agreed  to 
be  paid,  and  the  benefits  reaped  by  it.  The 
only  other  element  is  the  cost  of- doing  the 
work,  which,  deducted  from  the  amount  to  be 
paid,  would  establish  the  profits.  The  ex- 
pense of  what  plaintiff  did  is  some  evidence 
upon  which  to  base  a  judgment  of  the  ex- 
pense pf  doing  the  rest  of  the  work.  If  that 
DC  the  only  evidence  as  to  the  cost,  and  plain- 
tiff can  establish  by  experience  that  it  is 
more  difficult  and  expensive  to  accomplish 
the  first  part  of  the  work  than  the  last  part, 
defendant  cannot  complain  if  the  jury  take 
that  as  a  basis  to  determine  the  cost.  On 
the  contrary,  such  a  basis  would  be  favora- 
ble to  the  defendant;  and,  if  this  were  the 
only  basis,  we  think,  under  the  circumstan- 
ces of  this  case,  it  was  sufficient  to  justify 
a  submission  of  the  case  to  the  jury.  He 
who  breaks  his  contract  may  not  deny  to  the 


injured  party  the  fair  inferences  to  be  drawn 
from  the  part  performed." 

In  Lewis  v.  Atlas  Mut.  L.  Ins.  Co.  61  Mo. 
534,  the  action  was  to  recover  damages  for 
breach  of  a  contract  by  the  provisions  of 
which  the  plaintiff  agreed  to  work  exclusively 
for  the  insurance  company  for  the  term  of  five 
years,  and  also  bound  himself  to  work  the 
territory  with  a  full  corps  of  energetic  and 
reliable  agents.  He  had  all  the  authority  of 
a  general  agent  in  soliciting  insurance  and 
collecting  premiums.  As  a  compensation  for 
his  services  and  expenditures,  he  was  to  have 
a  certain  per  cent  on  premiums,  as  specified 
in  the  &ontract.  The  plaintiff  was  only  per- 
mitted to  conduct  his  agency  about  half  the 
time  agreed  on  by  the  stipulation;  the  de- 
fendant having  voluntarily  sold  and  trans- 
ferred the  whole  of  its  business  to  another 
company,  thereby  discontinuing  its  business 


profits  may  be  recovered  in  an  action  for  the  i 
breach  of  the  contract.  McKinnon  v.  McEwan, 
48  Mich.  106,  42  Am.  Rep.  458,  11  N.  W.  828 ; 
Atkinson  v.  Morse,  63  Mich.  276.  29  N.  W.  711 ; 
Oldham  v.  Kerchner,  79  N.  C.  106,  28  Am.  Rep. 
802  ;  Warren  Chemical  &  Mfg.  Co.  v.  Holbrook, 
118  N.  Y.  586,  23  N.  E.  908.  The  profit  which 
wonld  thus  arise  is  the  direct  fruit  and  result 
of  the  contract  broken,  and  its  proximate  re- 
sult. 

And  the  general  rule  of  damages  a  party  to 
such  a  contract  would  be  entitled  to  recover 
where  he  was  ready  aud  willing  to  perform  It 
would  be  the  difference  between  the  contract 
price  of  the  work  and  what  it  was  reasonably 
worth  to  perform  it  in  accordance  with  the 
contract,  or,  In  other  words,  the  profits  on  the 
contract  had  he  performed  it.  Kreamer  v.  Ir- 
win, 46  Neb,  827,  65  N.  W.  885 ;  Hammond  v. 
Beeson,  112  Mo.  190,  15  S.  W.  1000,  20  S.  W. 
474 ;  Royal  ton  v.  Royal  ton  &  W.  Turn  p.  Co. 
14  Vt.  311. 

If  saoh  profits  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty.  Hammond  v.  Bee- 
son.  112  Mo.  190,  15  S.  W.  1000,  20  S.  W.  474. 

Where  a  contract  for  services  Is  specific  and 
definite  in  all  respects  fixing  the  amount  of 
work  and  the  price,  It  is  contemplated  that  the 
person  contracting  to  do  the  work  shall  make 
profits,  and  that  the  hirer  Is  to  be  benefited  by 
the  work,  and  the  profits  lost  constitute  the 
legitimate  measure  of  damages  for  breach  of 
the  contract  by  the  employer.  Hitchcock  v. 
Supreme  Tent,  K.  of  M.  100  Mich.  40,  58  N. 
W.  640. 

The  di  (Terence  between  the  cost  of  doing  the 
work  under  a  contract  and  the  price  to  be  paid 
for  it  is  allowed  as  damages  for  breach  of  the 
contract,  because  such  difference  is  the  Induce- 
ment and  real  consideration  which  causes  the 
contractor  to  enter  into  the  contract.  It  Is 
for  this  that  he  expends  his  time,  exercises  his 
skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise.  Philadelphia,  W. 
&  B.  R.  Co.  y.  Howard,  13  How.  344,  14  L.  ed. 
173. 

And  where  one  breaks  a  contract  which  the 
other  party  has  partly  performed,  and  the  vio- 
lator then  performs  the  work  himself,  from 
whit-h  he  reaps  the  profits  which  the  other 
party  might  have  made,  be  cannot  escape  li- 
ability for  damages  if  such  other  party  can 
show  the  profits  made  while  he  was  executing 
It.  and  the  benefits  which  would  have  l)een  re- 
ceived from  Its  subsequent  completion.  Hitch- 
cock V.  Supreme  Tent,  K.  of  M.  100  Mich.  40, 
58  .v.  W.  640. 

The  amount  of  profits  to  be  allowed  for 
bronrh  of  n  contract  for  the  performance  of  la- 
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bor  and  of  services  by  the  employer,  however, 
when  the  contract  Is  not  completed  at  the  time 
of  the  breach,  must  be  determined  by  the  Jury 
according  to  the  circumstances  of  the  case  and 
the  subject-matter  of  thd  contract  varying  with 
the  time  required  for  Its  completion.  Ceder- 
berg  V.  Robison,  100  Cal.  94,  34  Pac.  625. 

And  if  a  contract  for  the  performance  of 
services  Is  nearly  completed,  the  diflf^rence  be- 
tween the  contract  price  and  original  outlay 
and  cost  of  performance  would  be  more  control- 
ling In  determining  the  amount,  of  damages 
than  when  the  contractor  had  only  entered 
upon  the  performance  of  the  contract,  since  in 
the  former  case  the  cost  of  completing  the  work 
could  be  readily  ascertained,  whereas  liL  the 
other  case  the  uncertainty  of  such  cost  and  the 
risk  to  be  encountered  wonld  vary  with  the 
time  required  for  Its  completion.     Ibid. 

So,  one  who  contracts  with  another  to  do 
certain  work,  and  makes  a  subcontract  with  a 
third  person  for  certain  materials  which  he  Is 
required  to  furnish  under  the  original  contract, 
after  which  the  original  contract  Is  abandoned 
by  the  other  party  to  It,  is  entitled  to  recover 
for  such  breach  an  amount  sufficient  to  cover 
his  liability  to  the  owner  with  whom  he  con- 
tracted for  materials  as  well  as  profits.  Smith 
V.  Flanders,  129  Mass.  322. 

And  a  provision  in  a  contract  for  services, 
that  whenever  the  quantity  of  work  shall  in 
any  respect  be  increased  or  diminished  below 
the  amounts  exhibited  at  the  time  of  letting  the 
contract,  the  employee  will  perform  the  work 
at  the  price  stipulated,  and  -make  no  claim  for 
damages  in  consequence  of  such  Increase  or 
diminution,  does  not  authorize  the  employer 
to  destroy  the  contract,  but  simply  provides  for 
the  case  of  a  change  of  plan  of  the  work,  and 
does  not  prevent  the  employee  from  recovering 
for  loss  of  profits  in  case  of  the  termination 
of  the  contract  by  the  act  of  the  employer. 
Danolds  v.  State,  89  N.  Y.  36,  42  Am.  Rep.  277. 

But  the  breach  by  the  employer  of  a  contract 
of  employment  to  do  certain  work  for  a  speci- 
fied time  entitles  the  employee  to  recover  the 
profits  he  would  have  got  out  of  the  work,  and 
nothing  else.  He  cannot  recover  special  wages 
for  the  time  contracted  for.  Nixon  v.  Myers, 
141  Pa.  477,  21  Atl.  670. 

And  he  must  not  receive  when  the  work  Is 
not  done  the  same  amount  he  would  have  re- 
ceived had  the  contract  been  fully  performed  ; 
and  to  arrive  at  such  profits  reasonable  outlays 
and  expenses  must  be  deducted  from  the  con- 
tract price.  Porter  v.  Burkett,  65  Tex.  383  ; 
Tlnmbly  V.  Delaware,  M.  &  V.  R.  Co.  21  Fed, 
541. 

Nor  can  he  assume  the  contract  price  as  the 


i9oa 


Wells  v.  National  Life  Association  of  Habtfoud. 


59 


and  depriviiig  itself  of  the  power  to  keep  and 
perform  its  part  of  the  contract.  The  court 
held  that  the  inability  of  the  defendant  to 
continue  its  business  was  no  excuse  for  its 
breach  of  the  contract  with  the  plaintiff, 
who  could  recover  such  damage  as  was  done 
him  by  th«  breach.  In  the  trial  court  he 
had  been  allowed  to  show  how  much  he  had 
realized  during  the  existence  of  the  con- 
trftct,  and  the  estimate  in  that  verdict  seems 
to  hare  been  placed  upon  the  past  actual 
earnings,  together  with  the  testimony  of  ac- 
tuaries as  to  what  probably  would  be  the 
value  of  the  renewals  on  policies  already  ob- 
tained. With  reference  to  the  admissibility 
and  value  of  this  testimony  the  court,  in  its 
opinion,  says:  **A  custom  or  usage  has 
sprung  up  and  exists  with  insurance  com- 
panies by  which  adjustments  are  made  as  to 
the  value  and  renewals  of  policies  for  any 


given  length  of  time.  By  the  use  of  statis- 
tical tables  and  comparisons,  a  remarkable 
degree  of  accuracy  is  obtained ;  and,  where  a 
connection  ceases  between  an  agent  and  the 
company,  it  is  the  only  mode  of  ascertaining 
or  adjusting  the  agent's  interest.  The  cal- 
culation by  the  actuary  has  been  reduced  to 
scientific  principles,  and  it  must  be  resorted 
to,  else  there  would  be  a  failure  of  justice, 
on  one  hand,  or,  on  the  other,  the  damages 
would  be  purely  speculative." 

Touching  a  further  feature  in  the  case,  we 
find  this  language  in  the  opinion:  '^Tlie 
plaintiff  was  permitted  to  show  the  amount 
of  his  collections  from  time  to  time  from 
July  1,  1809,  to  March  1,  1872,  and  the 
amount  of  his  commissions  during  that  time, 
both  in  the  aggregate  and  per  month,  on  the 
average.  These  commissions  were  all  paid, 
and  it  is  evident  from  the  amount  of  the  ver- 


tnie  value  of  the  work  necessary  to  complete 
ihe  whole  job,  and  recover  tbe  proportion 
which  the  work  done  will  bear  to  the  whole 
Job.  as  that  would  be  allowing  indirectly  a  re- 
ctivery  for  speculative  profits.  Clark  v.  New 
York,  4  N.  Y.  338,  53  Am.  Dec.  379. 

He  can  only  recover  damages  for  the  breach 
of  the  contract,  which  will  consist  of  his  out- 
lay already  incurred  and  of  the  profits  which 
he  would  have  realized  had  he  been  permitted 
to  complete  the  work,  or,  in  place  of  outlay 
when  the  compensation  for  the  services  Is  di- 
visible, he  may  recover  compensation  for  the 
ii^rvices  already  performed,  and  damages  for 
boiDg  prevented  from  completing  the  contract. 
Hambly  v.  Delaware,  M.  &  V.  R.  Co.  21  Fed. 
541  :  Gibbons  v.  Rente,  51  Minn.  499,  22  L.  R. 
A.  80.  53  N.  W.  756. 

And  the  defendant  In  an  action  for  a  breach 
of  9ach  a  contract  should  be  permitted  to  prove 
what  It  would  have  cost  him  to  do  the  work. 
Warren  Chemical  Mfg.  Co.  v.  Holbrook,  118  N. 
Y.  5S6,  23  N.  B.  908. 

And  where  no  evidence  of  general  damage  is 
given  In  an  action  for  recovery  of  profits  for 
breach  of  a  contract  of  hiring,  and  no  special 
di.mages  are  claimed,  the  plaintiff  Is  entitled 
upon  proof  of  the  breach  to  recover  nominal 
damages  only.     Breen  v.  Fairbank,  35  Mo.  App. 

In  Webster  v.  Wade,  19  Cal.  291,  79  Am. 
lN»c-  218,  however,  It  was  held  that  where  a 
ci.ntrat't  for  service  is  made  for  a  fixed  period, 
and  the  employer  discharges  the  servant  before 
it!i  termination  without  good  cause,  he  is  still 
liable,  and  the  servant  may  recover  the  stipu- 
Iat«»d  wages. 

So,  the  profits  must  have  been  certain,  and 
not  contingent,  speculative,  or  remote.  Porter 
T.  Burkett,  65  Tex.  383. 

4nd  the  damages  for  breach  by  the  employer 
of  a  contract  for  t^e  employment  of  a  person 
in  a  particular  business  as  long  as  the  latter 
may  elet.'t  to  serve,  consisting  of  the  supposed 
i''i88  of  the  profits  of  ihe  business  between  the 
time  of  the  discharge  and  the  time  of  trial, 
are  not  recoverable  in  an  action  for  the  breach, 
wb«^  the  employee  never  elected  as  to  the  du- 
ration of  the  period  of  service,  as  the  obliga- 
Tloo  violated  Is  too  uncertain  to  warrant  a  re- 
m^ery.  Bolles  v.  Sachs,  37  Minn.  315,  33  N. 
W.  862. 

And  persons  contracting  to  perform  labor, 
vbo  elect  to  abandon  the  further  execution  of 
The  €-ontract  when  an  option  to  do  so  is  ten- 
dered them  by  the  other  party,  have  no  claims 
for  profits  which  might  have  been  earned  by  a 
*<»ropletion  of  the  contract.  Skinner  v.  Dayton, 
19  .^ohnj.  513,  10  Am.  Dec.  280. 
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And  a  government  contractor  who  falls  to 
perform  the  work  contracted  for  within  the 
stipulated  time,  and  whose  contract  is  termin- 
ated by  the  officer  In  charge  for  that  reason, 
cannot  recover  from  the  government  the  dif- 
ference between  tlie  price  at  which  he  was  to 
do  the  work  and  the  lower  price  at  which  it 
I  was  relet,  as  In  such  case  the  government  does 
I  not  resume  control  of  the  work  for  his  benefit, 
but  for  Its  own.  Quinn  v.  United  States,  99 
U.  S.  30,  25  L.  ed.  269. 

So,  a  government  contract  which  has  been 
annulled  and  canceled  by  the  deliberate  act  of 
the  parties  furnishes  no  basis  for  the  allowance 
of  damages  for  the  loss  of-  prospective  profits 
for  the  breach  thereof,  though  it  was  afterwards 
treated  by  the  Secretary  of  War  as  subsisting. 
De  Groot  v.  United  States,  1  Ct.  CI.  97. 

And  the  surety  on  the  bond  of  a  contractor 
for  the  construction  of  work  on  a  public  Im- 
provement, who  assumed  the  contract  upon  the 
failure  of  the  contractor  and  entered  upon  the 
execution  thereof,  but  was  afterwards  com- 
pelled to  discontinue  by  notification  from  the 
autliorized  oRicer,  can  recover  nothing  on  ac- 
count of  prospective  profits,  where,  on  account 
of  the  peculiarity  of  the  work,  It  Is  Impossible 
to  determine  whether  or  not  he  would  have 
made  any  profits  beyond  his  expenditures,  had 
he  been  permitted  to  go  on  with  the  work. 
Behan  v.  United  States,  18  Ct.  CI.  687. 

A  statute  authorizing  the  state  board  of  au- 
1  dit  to  hear  all  private  claims  and  accounts 
I  against  the  state  with  certain  exceptions,  and 
to  determine  on  the  justice  and  amount 
thereof,  and  to  allow  such  sums  as  it  shall  con- 
sider should  equitably  be  paid  by  the  state  to 
the  claimants,  subjects  the  state  to  liability 
for  prospective  profits  of  a  contract  for  services 
broken  by  It,  whether  it  would  otherwise  be  li- 
able or  not.  Danoids  v.  New  York,  89  N.  Y. 
36,  42  Am.  Rep.  277. 

See  also  Christian  County  v.  Overholt,  18 
111.  223,  infra.  111.  b,  4,  c. 

2.  Effect  of  preventing  performance. 

The  general  rules  as  to  the  effect  of  the  pre- 
vention by  one  party  of  the  performance  of  a 
contract  by  the  other  party,  set  fortli  supra, 
II.  1,  apply  with  particular  force  to  prevention 
by  an  employer  of  performance  of  a  cotitract 
for  services  by  an  employee  or  contractor. 

Thus,  a  party  contracting  for  the  perform- 
ance of  services  can  recover  for  prospective 
profits  of  the  contract  when  he  is  prevented 
from  going  on  by  lielng  ordered  to  desist  from 
the  w(»rk  by  the  otlier  party,  or  by  the  omission 
of  the  otber  party  to  perform  some  condition 
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diet  that  the  jury  must  have  considered  the 
commission  on  premiums  for  the  above- 
named  period  as  a  fair  criterion  of  what 
plaintiff  would  have  earned  in  the  future  had 
the  contract  not  been  broken.  Without 
some  other  evidence  of  the  probable  amount 
of  the  business,  these  damages  would  be  too 
much  of  a  speculative  character.  The  new 
business  might  depend  on  various  circum- 
stances, and  be  affected  by  numerous  contin- 
gencies; and  these  should  be  shown,  as  en- 
tering into  the  computation  of  damages." 

In  Mueller  v.  Bcthesda  Mineral  Spring  Co. 
8S  Mich.  390,  50  N.  W.  319,  it  was  held  that 
where  the  plaintiff  had  been  constituted  the 
defendant's  sole  agent  for  the  sale  of  its  min- 
eral water  for  the  period  of  one  year,  within 
a  defined  territory,  and  before  the  year  ex- 
pired the  agency  was  transferred  to  another, 
the  plaintiff^s  measure  of  damages  was  the 


profits  he  might  have  realized  if  defendant 
had  not  breached  its  contract,  and  that,  in 
arriving  at  the  amount  of  plaintiff's  damage, 
proof  of  the  actual  sales  of  water  by  the  ne^ 
agent  during  the  plaintiff's  unexpired  term 
would  not  be  speculative.  In  this  connection 
it  is  said  in  the  opinion:  ''While  it  may  be 
true  that  Mueller  would  not  have  disposed 
of  as  much  of  the  article  as  this  firm  did,  yet 
the  amount  of.  their  sales,  while  not  conclu- 
sive upon  defendant,  was  competent  evidence 
to  go  to  the  jury  upon  the  question  of  plain- 
tiff's damages.  It  would  have  been  proper 
to  draw  out  upon  cross-examination  what 
special  effort  had  been  made  by  this  firm  to 
introduce  and  push  this  commodity,  but  the 
sales  for  the  season  named  may  have  been 
greater  than  for  the  previous  season,  be- 
cause of  a  demand  created  by  what  Mueller 
did,  rather  than  by  any  special  effort  by  this 


precedent  to  its  further  prosecution.  Kendall 
Bank  Note  Co.  v.  Sinking  Fund  Comrs.  79  Va. 
563;  Goodrich  v.  Hubbard,  51  Mich.  63,  16  N. 
W.  282-.  Roberts  ▼.  Drehmer,  41  Neb.  306,  69 
N.  W.  911;  Elfaabethtown  &  P.  R.  Co.  v.  Pot- 
tinger,  10  Bush,  185 ;  Dibol  v.  MInott,  9  Iowa, 
403 ;  Dunn  v.  Johnson,  33  Ind.  54,  5  Am.  Rep. 
177;  Chamberlin  v.  Scott.  33  Vt.  80. 

Where  by  contract  a  party  is  to  perform 
labor  from  wliich  a  profit  is  to  spring  as  the 
direct  result  of  work  done  at  the  contract  price, 
and  he  is  prevented  form  earning  this  profit 
by  the  wrongful  act  of  the  other  party,  the  loss 
of  the  profit  is  a  direct  and  natural  result 
which  the  law  will  presume  to  follow  the 
breach  of  the  contract.  Burrell  v.  New  York 
ft  S.  S.  Salt  Co.  14  Mich.  34 ;  Elizabethtown 
&   P.  R.  Co.  V.  Pottinger,  10  Bush,  185. 

Where  a  contract  for  service  is  executory, 
one  party  has  the  power  to  stop  performance 
on  the  part  of  the  other  party  by  an  explicit 
direction  to  that  effect ;  but  he  subjects  himself 
by  so  doing  to  such  damages  as  will  compen- 
sate the  other  party  for  being  stopped.  Gib- 
bons V.  Bente,  51  Minn.  499,  22  L.  R.  A.  80, 
53  N.  W.  756. 

And  if  the  performance  of  services  has  been 
arrested  by  the  act  or  omission  of  the  employer, 
the  employee  will  have  his  election  to  treat  the 
contract  as  rescinded  and  recover  on  a  quan- 
tum meruit  the  value  of  his  la)x)r,  or  he  may 
sue  upon  the  agreement,  and  recover  for  the 
work  completed  according  to  the  contract  and 
the  loss  In  profits  or  otherwise  which  he  sus- 
tained by  interruption.  Jones  v.  Judd,  4  N. 
Y.  414  :  Clark  v.  New  York,  4  N.  Y.  338,  53  Am. 
Dec.  379. 

And  in  such  case  he  may  sue  upon  the  con- 
tract and  recover  the  price  agreed  to  be  paid  for 
the  work  already  performed,  and  declare  In  dif- 
ferent counts  for  damages  sustained  by  rea- 
son of  the  breach  of  the  contract,  and  recover 
as  profits  whatever  the  proofs  show  would 
have  been  realized  from  the  unfinished  work. 
Danforth  v.  Tennessee  &  C.  R.  Co.  93  Ala.  614, 
11  So.  60. 

And  he  is  entitled  to  recover  profits  without 
special  allegations  in  his  declaration,  as  the 
consideration  of  profits  cannot  be  separated 
from  the  circumstances  under  which  the  work 
was  done.  Burrell  v.  New  York  &  S.  S.  Salt 
Co.  14  Mich.  34. 

And  the  plaintiff  in  an  action  for  breach  of  a 
written  contract  of  employment  Is  entitled,  aft- 
er answer,  to  amend  his  complaint  by  setting 
up  a  collateral  oral  contract  between  the  par- 
ties, which  Is  terminated  by  his  discharge  from 
employment  before  the  time  agreed  upon,  caus- 
ing the  loss  of  certain  profits  which  would  have 
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been  made  under  the  contract  and  incidental 
profits  under  the  employment,  such  loss  of  prof- 
its being  in  the  nature  of  consequential  dam- 
ages."   Wells  V.  Law  (Cal.)   38  Pac.  523. 

And  in  each  case  the  measure  of  damages 
is  the  difference  between  the  price  agreed  to  be 
paid  for  tlie  work,  and  ^hat  it  would  have  cost 
him  to  complete  it.  Myers  v.  York  &  C. 
R.  Co.  2  Curt.  C.  C.  28,  Fed.  Cas.  No.  9,997; 
George  v.  Cahawba  &  M.  R.  Co.  8  Ala.  234  ; 
Wallace  v.  Tumiin,  42  Ga.  462;  Morgan  v. 
Hefier,  68  Me.  131 ;  Brodie  v.  Watkins,  33  Ark. 
545,  34  Am.  Rep.  49 ;  Bimhak  v.  Hollender,  29 
Misc.  640,  61  N.  Y.  Supp.  118 ;  Gabriel  v.  Aklns- 
ville  Pressed  Brick  Co.  57  Mo.  App.  520;  Park 
V.  Kitchen,  1  Mo.  App.  357 ;  Guice  v.  Cren- 
shaw, 60  Tex.  344 ;  Porter  v.  Burkett,  65  Tex. 
383 ;  Gleason  v.  United  States,  33  Ct.  Ci.  65. 

Making  reasonable  deductions  for  the  less 
time  engaged  and  for  release  from  the  crfre» 
trouble,  risk,  and  responsibility  attending  a  full 
execution.  Gleason  v.  United  States,  33  Ct.  CI. 
65. 

Or  such  proportion  of  the  entire  price  as  the 
fair  cost  of  the  work  done  bears  to  the  fair 
cost  of  the  whole  work,  together  with  such  prof- 
its for  the  work  not  done  as  he  would  have 
realized  by  doing  it.  Kehoe  v.  Rutherford.  56 
N.  J.  L.  23,  27  Atl.  912;  Chamberlin  v.  Scott,. 
S3  Vt.  80. 

Or,  if  he  chooses  to  waive  the  contract  and 
sue  in  general  assumpsit  for  work  and  labor, 
then  his  measure  of  damages  will  be  a  reason- 
able compensation  for  the  work  performed. 
Chamberlin  v.  Scott,  33  Vt.  80. 

The  general  rule  that  the  future  profits  which 
might  have  accrued  upon  the  performance  of  a 
contract  cannot  he  allowed  In  estimating  dam- 
ages for  its  breach  does  not  apply,  where,  un- 
der the  contract,  labor  Is  to  be  performed  from 
which  profit  Is  to  spring,  as  the  direct  result 
of  work  to  be  done  at  a  stipulated  price,  and 
one  party  is  prevented  from  earning  such  prof- 
Its  by  the  wrongful  act  of  the  others.  Stresau 
V.  Fidelli,  1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
§  847.  p.  487. 

And  a  party  to  a  contract  may  recover  in  an 
action  for  a  breach  thereof,  not  only  the  prof- 
Its  which  he  can  show  lie  would  have  made  f rona 
the  performance  of  the  work  thereunder  If  he- 
had  been  allowed  to  do  it,  but  also  for  a  loss 
resulting  from  delay  induced  by  the  miscondticr 
of  the  other  party  to  the  contract.  Alleghnny 
Iron  Co.  v.  Teaford,  96  Va,  372.  31  S.  E.  525. 

And  if  the  cost  of  doing  the  work  has  fallen 
in  the  mean  time,  he  may  recover  the  difference 
to  his  advantage.  Goodrich  v.  Hubbard,  51 
Mich.  63,  16  N.  W.  232. 

And  there  is  no  valid  distinction  between   the 
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firm.  Here  was  a  commodity  of  which  de- 
fendant was  the  sole  proprietor,  and  for 
which  Mueller  was  made  sole  agent.  All  of 
this  commodity  reaching  the  territory  named 
came  irom  defendant  directly  to  Mueller, 
and  through  his  agency.  The  agency  of  the 
firm  of  Bassett  &  L'Hommedieu  succeeded 
that  of  Mueller.  They  took  it  up  where  he 
left  off,  and  continued  it  for  the  five  months 
for  which  he  was  to  enjoy  its  fruits. 
Proof  as  to  the  amount  actually  sold  hy  them 
for  that  five  months  cannot  be  said  to  be 
speculative." 

The  case  of  Wakeman  v.  Wheeler  &  Wilson 
Mfg.  Co.  101  N.  Y.  205,  54  Am.  Rep.  676,  4 
X.  £.  264,  bears  so  close  an  analogy  to  the 
case  at  bar^  and  the  authority  of  that  court 
is  so  high,  as  to  justify  our  quoting  from 
the  opinion  at  considerable  length.  ''This 
action  was  brought  to  recover  damages  for 


the  breach  of  an  agreement  made  in  the  city 
of  New  York  in  February,  1878,  which  is  set 
forth  in  the  complaint  as  follows:  'That  if 
the  plaintiffs  shall  succeed  in  placing  (that 
is  to  say,  selling)  fifty  of  the  defendant's 
sewing  machines  to  one  firm  or  party  in  the 
Republic  of  Mexico  during  the  next  trip  of 
their  agent  to  that  country,  then  about  to  be 
made,  they,  the  plaintiffs,  for  every  fifty  ma- 
chines so  sold,  shall  have  the  sole  agency  for 
the  sale  of  the  defendant's  sewing  machines 
in  that  locality  and  its  vicinity  in  that  Re- 
public; and  the  defendant  should  furnish  to 
the  plaintiffs  machines  at  the  lowest  net  gold 
prices.*  The  defendant  denied  the  agree- 
ment, but  the  jury  found  it  substantially  as 
alleged,  and  it  is  conceded  that  we  must  as- 
sume here  that  such  an  agreement  was  made; 
The  plaintiffs  at  once  entered  upon  the  per- 
formance of  the  agreement,  purchased  a  sam- 


wrongful  termination  of  a  contract  and  an  un- 
lawful diminution  of  the  quantity  of  the  work 
stipulated  to  be  performed  under  it,  on  the  ques- 
tion of  the  right  to  recover  profits  as  damages 
for  the  breach.  Harvey  v.  United  States,  8  Ct. 
CI.  501. 

And  it  has  been  held  that  in  actions  upon  con- 
tract for  services  rendered,  where  the  amount 
of  compensation  is  fixed  by  its  terms,  such  sum 
ift  prima  facie  the  measure  of  damages  when 
the  defendant  refuses  to  permit  a  performance 
on  the  part  of  the  plaintiff,  and  such  refusal 
l9  to  be  taken  as  an  equivalent  to  a  perform- 
ance for  the  purpose  of  maintaining  the  action. 
^t»tnberg  v.  Gebhardt,  41  Mo.  520. 

But  see  Porter  v.  Burlcett,  65  Tex.  383 ;  Ham- 
■^ly  V.  Delaware,  M.  &  V.  R.  Co.  21  Fed.  541, 
and  Clark  v.  New  York,  4  N.  Y.  838,  53  Am. 
Dec.  379. — supra.  III.  b,  1. 

The  contractor  cannot,  however,  after  being 
forbidden  to  go  on  and  complete  the  contract, 
recover  the  contract  price  as  such.  Gibbons 
7.  Rente,  51  Minn.  499,  22  L.  E.  A.  80,  53  N.  W. 
756. 

And  speculative  and  fanciful  profits  cannot 
be  recovered  in  an  action  upon  a  contract  broken 
by  a  refusal  to  permit  the  work  of  performance 
to  continue,  but  profits  which  it  is  proved  the 
party  would  have  made  are  recoverable.  Lake 
Shore  ib  M.  S.  R.  Co.  v.  Richards,  40  III.  App. 
5W :  Clark  v.  New  York,  4  N.  Y.  838,  53  Am. 
Dec.  379. 

But  where.  In  estimating  the  profits  of  a 
contract  for  work  to  be  done  and  materials  fur- 
nished, the  completion  of  which  is  prevented 
by  tlie  employer,  the  profits  to  be  realized  can- 
rot  In  the  nature  of  things  be  proved  with  ab- 
•olute  certainty,  no  gi-eater  degree  of  proof  is 
r^liiired  In  such  cases  than  In  other  civil  ac- 
ti<.nB.  T:altImore  &  O.  R.  Co.  v.  Stewart,  79 
Md-  487,  29  Atl.  964. 

So,  the  right  to  recover  as  damages  the  pros- 
pective prolltB  of  a  contract  does  not  arise 
out  of  every  brea'ih  of  a  contract  for  perform- 
2Qce  of  service,  but  is  dependent  upon  that 
lithlfh  operates  as  a  denial  of  the  right  to  pro- 
c«^ed  to  completion  of  the  work  contracted  for. 
Moore  v.  Taylor,  42  Hun,  45. 

And  subcontracts  are  not  to  be  taken  as  evi- 
dence of  the  profits  lost,  but  they  are  to  be  ar- 
rived at  by  taking  the  market  value  at  the  time 
of  the  breach,  and.  if  there  be  no  market  value, 
thai  by  an  inquiry  into  the  cost  of  materials, 
tlk"  expense  of  transportation,  and  the  amount 
and  value  of  labor  required.  Dunn  v.  John- 
«va.  .13  Ind.  54,  5  Am.  Rep.  177. 

.\nd  the  damages  in  an  action  for  breach  of 
SB  agreement  of  employment  upon  an  annual 
%»Iatw  by  notice  from  employer  to  employee 
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to  quit  are  to  be  assessed  upon  the  principle 
of  indemnity  for  the  loss  Wstained  by  reason 
of  not  being  employed  and  paid  according  to 
the  contract.  Revere  v.  Boston  Copper  Co.  15 
Pick.  351. 

Under  a  statute  providing  that  the  proprie- 
tor has  a  right  to  cancel  at  pleasure  the  bar- 
gain he  has  made,  even  in  case  the  work  has 
already  been  commenced,  by  paying  the  under- 
taker for  the  expenses  and  labor  already  incur- 
red and  such  damages  as  the  nature  of  the 
case  may  require,  the  allowance  of  the  profits 
which  the  undertaker  might  have  made  by  com- 
pleting the  work  is  authorized.  Forrest  v. 
Caldwell,  5  La.  Ann.  220. 

3.  What  constitutes  prevention  of  performance. 

The  genera]  rules  with  relation  to  what  con- 
stitutes prevention  of  performance,  set  forth 
8upra,  II.  1,  apply  to  prevention  by  the  employ- 
er of  contracts  for  services. 

Thus,  a  contract  of  employment  is  terminated 
so  as  to  entitle  the  contractor  to  recover  prof- 
its he  would  have  made  had  he  been  allowed 
to  complete  the  work,  where  the  employer  pre- 
vents or  prohibits  the  completion  of  the  work, 
the  contractor  being  ready  and  willing  to  com- 
plete it.     Cox  V.  McLaughlin,  54  Cal.  605. 

But  the  mere  neglect  of  an  employer  to  pay 
money  as  it  became  due  under  a  contract  of 
employment  is  not  such  a  prevention  of  per- 
formance of  the  contract  as  to  terminate  it,  and 
entitle  the  contractor  to  recover  as  damages  the 
profits  he  would  have  made  had  he  been  allowed 
to  complete  the  work.  Ibid.;  Moore  v.  Taylor, 
42  Hun,  45. 

Although  it  may  be  a  breach  which  would 
p^mit  him  to  abandon  the  work  and  recover 
for  that  already  done,  it  would  not  enable  him 
to  recover  for  profits  which  he  would  have 
made  had  be  proceeded  In  the  performance  of 
the  contract  to  completion.  Moore  v.  Taylor, 
42  Hun,  45. 

The  conduct  which  will  Justify  a  party  in 
abandoning  a  contract,  and  entitle  him  to  re- 
cover, not  only  for  the  work  he  had  done,  but 
for  the  profits  be  can  prove  he  would  have 
made  had  the  contract  gone  on,  must  be  such 
as  in  effect  prevents  the  performance  of  the 
contract,  and  indicates  an  intention  not  to  ful- 
fil, and  such  as  affects  the  very  substance  of 
the  contract ;  and  it  should  appear  that  the  act 
was  doliberately  done,  and  not  the  result  of 
something  inadvertently  overlooked.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Richards,  40  111.  App. 
560. 

Continued  and  repeated  defaults  in  payment 
according  to  the  provisions  of  a  contract,  how- 
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pie  machine  of  the  defendant,  caused  their 
af^(*nt  U)  be  i no tr acted  in  its  mechanism  and 
manaf^cmpnt,  and  then  sent  him  to  Mexico. 
AIUt  rcucliin^  there  he  sold  fifty  machines 
to  one  Mead,  of  San  Luis  Potosi,  on  his  prom- 
ise to  Alead  that  he  should  be  the  general 
agent  of  the  defendant  for  that  locality  and 
its  vicinity.  The  order  for  the  fifty  ma- 
chines was  sent  to  the  defendant  and  filled 
by  it,  and  those  machines  were  forwarded  to 
Mexico  and  paid  for.  Shortly  thereafter 
plaintiffs'  agi^nt  made  another  sale  of  fifty 
machines  for  another  locality  in  Mexico, 
and  an  order  for  those  machines  was 
sent  to  the  defendant,  which  it  ab- 
solutely refused  to  fill.  Plaintiff's 
agent  procured  another  oider  for  one  ma- 
chine, and  sent  that  to  the  defendant,  which 
it  also  refused  to  fill;  and  then  it  refused  to 
fill  any  further  orders  from  the  plaintiffs  or 


their  agents,  and  absolutely  refused  to  per- 
form and  repudiated  its  agieement.  Upon 
the  trial  of  the  action  the  plaictiffs  made  va- 
rious ofl'ers  of  evidence  to  show  the  value  of 
their  contract  with  the  defendant,  th?  most 
of  which  were  excluded.  In  his  charge  to 
the  jury  the  judge  held,  as  matter  of  law, 
that  the  plaintiffs  could  recover  damages 
only  for  the  refusal  of  the  defendant  to  fill 
the  orders  actually  given;  and,  the  plain- 
tiffs' profits  having  been  shown  to  be  $4  on  a 
machine,  their  recovery  was  thus  limited  to 
$204.  They  excepted  to  the  rule  of  damages 
thus  laid  down,  and  the  sole  question  for  our 
determination  is  What,  upon  the  facts  of 
this  case,  was  the  proper  rule  of  damages? 
Were  the  plaintiffs  confined  to  the  damages 
suffered  by  them  in  consequence  of  the  re- 
fusal of  the  defendant  to  fill  the  two  orders 
for  fifty-one  machines,  or  were  they  entitled 


ever,  Justifies  the  contractor  in  abandoning  the 
work  before  its  completion,  and  abandonment 
In  such  case  docs  not  prevent  him  from  recov- 
ering as  damages  the  profits  on  the  uncom- 
pleted portion  of  the  contract.  Grand  Rapids 
ft  It.  C.  It.  Co.  v.  Van  Dusen,  29  Mich.  431. 

And  a  party  contracting  to  perform  services 
for  another,  who  la  wantonly  or  carelessly  in- 
torforcd  with  or  hindered  and  ijurevented  in  the 
porfomiance  of  the  services  by  the  other  to  such 
an  extent  as  to  render  the  performance  diffi- 
cult and  greatly  decrease  the  profits  which  he 
would  otherwise  have  made,  is  at  liberty  to 
treat  the  contract  as  broken,  and  desist  from 
any  further  effort  to  perform,  and  may  recover 
as  dnmnfff'S  the  profits  which  he  would  have  re- 
ceived through  full  performance,  such  an 
abnndonmont  of  the  contract  not  being  techni- 
cally a  rescission  which  would  prevent  a  recov- 
ery of  damages  for  nonperformance.  Anvil 
Mln.  Co.  V.  Humble,  168  U.  S.  640,  88  L.  ed. 
814.  14  Sup.  Ct.  Rep.  876. 

And  whore  a  contractor  in  good  faith  enters 
upon  the  performance  of  a  contract  and  incurs 
expenses,  the  employer  having  notice  of  that 
fact,  and  the  employer,  either  by  an  order  or  by 
noglifrently  falling  to  perform  an  essential  part 
of  the  contract  to  be  performed  by  him,  sus- 
pends the  execution  of  the  contract,  upon  a  re- 
sumption and  completion  of  the  work,  it  will 
be  implied  that  all  loss  necessarily  occasioned 
by  such  suspension,  of  which  the  employer  was 
at  the  time  notKlod,  should  fall  upon  him;  and 
the  contractor  may  In  such  case  recover.  In 
addition  to  the  contract  price,  all  his  actual 
damngi^s  occasioned  by  such  delay,  including 
Injuries  to  tools  and  interest  on  moneys  in- 
vested In  materials  for  the  period  of  delay. 
I  onisville  ft  N.  R.  Co.  t.  Hollerbach,  105  Ixkd. 
1»T.  5  N.  E.  28, 

Hut  where  a  contractor  has  been  allowed  to 
perform  under  his  contract  work  agreed  to  be 
done  by  him,  and  has  received  the  contract  price 
thcn^for.  but  has  been  unreasonably  hindered 
and  delayed  In  Its  performance  by  the  fault  of 
the  other  party,  he  cannot  recover  as  damages 
for  such  hindrance  and  delay  the  profits  that  i 
that  he  might  have  made  In  his  business  or 
calling  on  other  work  If  he  had  not  been  so  de- 1 
layed.     O  Connor  ▼.  Smith,  S4  Tex,  232,  19  S. 

A  provision  In  a  contract  for  services  that  In 
case  the  exe^nitlon  of  the  contract  shall  be  sns- 
p<*ndtHl  by  the  employer  for  any  cause  no  claim 
for  pr\*siHS*tlvo  prx^lits  or  work  done  sliail  be 
made  t^r  allow^xl,  tKn^s  not  contemplate  ihe  en- 
tin*  abM>i»iion  or  rt'pudlatloo  of  the  c^mtract, 
or  prti>>t»nt  a  rrvov^ry  for  profits  of  the  contract 
W  U  R,  A, 


in  case  of  such  repudiation.  Danolds  v.  State, 
89  N.  Y.  3C,  42  Am.  Rep.  277. 

And  under  a  provision  In  a  contract  for  serv- 
ices between  a  state  and  a  contractor,  that  in 
the  event  of  the  suspension  of  the  work  con- 
tracted for  by  reason  of  the  legislature  failing 
to  make  the  necessary  appropriations  the  state 
will  direct  the  superintendent  and  engineer  to 
make  up  an  estimate  and  account  of  the  time 
of  such  suspension,  and  present  them  to  the 
commissioners,  who  shall  review  them,  and, 
when  correct  and  satisfactory,  proceed  to  pay 
the  same  If  in  funds,  up  to  the  time  of  the  sus- 
pension, an  entire  repudiation  of  the  contract 
Is  not  a  suspension,  and  the  employee  Is  not 
prevented  thereby  from  recovering  for  profits 
lost  through  such  repudiation.     Ibid. 

And  the  fact  that  an  appropriation  for  an 
Improvement  is  exhausted,  while  It  Justifies  the 
ofhcer  In  charge  of  the  improvement  In  stop- 
ping the  work  of  a  contractor  thereon,  does  not 
constitute  a  defense  in  an  action  brought  by 
him  for  breach  of  the  Contract,  and  prevoit  a 
recovery  of  the  profits  he  would  have  made 
had  he  been  permitted  to  complete  the  contract. 
Ferris  v.  United  States,  27  Ct.  CI.  542. 

See  also  William  Wharton,  Jr.  ft  Co.  t. 
Winch,  140  N.  Y.  287,  35  N.  E.  589 :  Tennessee 
&  C.  R.  Co.  V.  Danforth,  112  Ala.  80,  20  So. 
502,  infra.  III.  b,  4,  a. 

4.  Particular  coniracf9, 
a.  For  railway  construction. 

What  a  contractor  for  railway  const ructioQ 
would  make  by  way  of  excess  of  the  amount  to 
be  paid  over  the  cost  of  construction  is  a 
direct  fmlt  of  the  contract,  and  is  always  re- 
coverable In  an  action  for  breach  by  the  em- 
ployer whether  It  be  the  company  or  a  general 
contractor.  If  it  be  not  contingent  or  nncertain. 
But  what  might  have  been  made  from  other  coa- 
tracts  or  enterprises  is  collateral,  and  not  re- 
coverable. 

Thus,  the  futnre  gain  or  profit  lost  to  a  con> 
tractor  for  the  construction  or  grading  of  a. 
railroad  or  a  section  of  a  railroad  by  refusal 
of  the  railroad  company  to  allow  him  to  pro- 
ceed and  complete  the  work  is  a  proper  element 
of  damages  for  consideration  in  an  action  for 
the  breach.  Philadelphia.  W.  ft  B.  R.  Co.  v. 
Howard,  13  How.  344.  14  L.  ed.  173 ;  Waco  Tap 
R,  Co.  v.  Shirley,  45  Tex,  S55. 

The  term  "prvifii"  In  this  connection  means 
the  gain  which  the  contractor  would  have  macle 
if  he  had  been  permitted  to  complete  his  con- 
tract, which  w-.>uld  be  the  difference  bet'weeci 
the  cost  of  doing  the  work  and  the  price  ^o  b« 
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also  to  recover  the  damages  which  they  sus- 
tained by  a  total  breach  of  the  a^eemcnt 
on  the  part  of  the  defendant?  The  judge 
limited  the  damages,  as  stated  in  his  charge, 
because  any  further  allowance  of  damages 
for  the  brea^ih  of  the  agreement  would,  as  he 
daimedy  be  merely  speculative  aod  imagi- 
nary. It  is  frequently  difficult  to  apply  the 
rales  of  damages,  and  to  determine  how  far 
and  when  opinion  evidence  may  be  received 
to  prove  the  amount  of  damages,  and  the 
ditbcuHy  is  encountered  in  a  marked  degree 
in  this  case.  One  who  violates  his  contract 
with  another  is  liable  for  all  the  direct  and 
proximate  damages  which  result  from  the  vi- 
olation. The  damages  must  be,  not  merely 
speculative,  possible,  and  imaginary,  but 
tiiey  must  be  reasonably  certain,  and  such 
only  as  actually  follow  or  may  follow  from 
the  breach  of  the  contract.     They  may  be  so 


remote  as  not  to  be  directly  traceable  to  the 
breach,  or  they  may  be  the  result  of  other 
intervening  causes,  and  then  they  cannot  be 
allowed.  They  are  nearly  always  involved 
in  some  uncertainty  and  contingency.  Usu- 
ally they  are  to  be  worked  out  in  the  future, 
and  they  can  be  determined  only  approxi- 
mately upon  reasonable  conjectures  and  prob- 
able estimates.  They  may  be  so  uncertain, 
contingent,  and  imaginary  as  to  be  incapable 
of  adequate  proof;  and  then  they  cannot  be 
recovered,  because  they  cannot  be  proved. 
But  when  it  is  certain  that  damages  have 
been  caused  by  a  breach  of  contract,  and  the 
only  uncertainty  is  as  to  their  amount,  there 
can  rarely  be  good  reason  for  refusing,  on 
account  of  such  uncertainty,  any  damages 
whatever  for  the  breach.  A  person  violat- 
ing his  contract  should  not  be  permitted  en- 
tirely to  escape  liability  because  the  amount 


paid  for  It.  Philadelphia,  W.  &  B.  R.  Co.  v. 
Howard,  13  How.  344,  14  L.  ed.  173. 

And  a  cause  of  action  for  breach  bj  a  rail- 
road company  of  a  contract  for  the  construc- 
tion of  a  section  of  its  road  accrues  immediately 
on  The  breach,  and  suit  may  be  brought  at  once, 
and  witnesses  are  required  to  estimate  the  cost 
of  labor  and  material  at  that  date  for  the  pur- 
pose of  determining  the  cost  of  construction 
in  estimating  the  profits  whi<ii  would  have 
been  made  if  the  contract  had  been  completed. 
Waco  Tap  R.  Co.  v.  Shirley,  45  Tex.  355. 

And  evidence  In  an  action  for  breach  of  a 
contract  for  the  construction  of  a  railroad 
vhicb  the  contractors  were  prevented  from 
completing  by  the  conduct  of  the  railroad  com> 
pany.  in  which  it  was  shown  that  a  part  of  the 
work  contracted  for  had  been  completed,  and 
that  such  part  was  of  substantially  the  same 
character  as  the  rest,  as  to  the  cost  of  doing 
fnch  part  of  the  work,  is  competent  and  ad- 
missible in  estimating  the  profits  which  the  con- 
tractors would  have  made  had  they  been  al- 
lowed to  carry  out  the  contract.  Tennessee  & 
C.  R.  Co.  V.  Danforth,  112  Ala.  80.  20  So.  502. 

And  the  damages  would  be  such  sum  as  the 
testimony  reasonably  satisfies  the  jury  that 
the  contractors  would  have  realized  as  profits 
by  the  completion  of  the  contract.  Danforth 
T.  Tennessee  &  C.  River  R.  Co.  99  Ala.  831,  18 
So.  51. 

And  In  determining  the  cost  of  completing 
r>  section  of  a  railroad  with  a  view  to  estab- 
lishing the  profits  to  be  recovered  for  breach 
bj  the  railroad  of  the  contract  for  construc- 
tion. If  some  of  the  facts  to  be  considered  are 
sot  susceptible  of  direct  and  positive  proof,  re- 
sfjTt  can  be  had  to  the  opinion  and  judgment 
nf  men  shown  to  have  information  and  ezperl- 
«n)fe  qnalifying  them  to  testify  as  to  such  mat- 
t.?rs.     Waco    Tap    R.    Co.    v.    Shirley,    45    Tex. 

Bat  the  measure  of  damages  for  a  breach  of 
mntract  on  the  part  of  a  railroad  company  for 
the  performance  of  the  work  of  railway  con- 
nnictlon  which  had  been  contracted  to  subcon- 
tractors is  not  the  difference  l>etween  the 
ftinoont  the  contractor  was  to  receive  on  his 
aoitract  and  the  amount  he  was  to  pay  to  bis 
rabcontractors,  and  evidence  as  to  the  amount 
*o  be  iMid  to  subcontractors  in  an  action  for 
tbe  breach  is  inadmissible.  Story  v.  New  York 
4  H.  R.  Co.  C  N.  Y.  90,  6  Barb.  419. 

Tbongh  the  fact  that  contractors  for  the 
coattmctlon  of  a  railroad  intended  to  perform 
tbe  work  through  subcontractors,  and  had  made 
arrangements  to  that  end,  does  not  render  in- 
adnilMibie,  in  an  action  for  a  breach,  evidence 
IS  to  the  cost  of  a  part  of  the  work  contracted 
33  L.  R.  A. 


for  which  had  already  been  performed  as  con- 
stituting a  necessary  factor  In  estimating  the 
profits,  which  the  contractors  would  have  made 
had  they  l)een  allowed  to  carry  out  the  con- 
tract,— especially  where  the  subcontracts  had 
not  been  entered  Into  by  reason  of  the  breach 
of  the  original  contract.  Tennessee  &  C.  R.  Co. 
V.  Danforth,  112  Ala.  80,  20  So.  502. 

In  the  above  case,  however,  it  was  held  that 
the  measure  of  damages  In  an  action  for  a 
breach  of  contract  for  the  construction  of  a 
railroad  which  tbe  contractor  intended  to  per- 
form through  subcontractors,  is  the  difference 
between  the  price  the  company  had  agreed  to 
pay  for  the  work  and  what  It  would  have  cost 
the  contractors  to  have  had  the  work  done  by 
subcontractors,  affected,  it  may  be,  to  some  ex- 
tent by  the  consideration  that,  as  the  work  was 
not  d6ne  at  all,  the  contractors  were  relieved 
from  the  care,  responsibility,  and  expenditure 
of.  time  involved  in  looking  to  tbe  subcontract- 
ors. 

.  So,  a  subcontractor  having  a  contract  with 
a  railway  contractor  to  do  the  grading  on  a  sec- 
tion of  a  railroad,  who  is  prevented  from  com- 
pleting the  work  by  the  railroad  company  under 
a  power  reserved  In  its  contract  with  the  con- 
tractor, is  entitled  to  recover  of  tbe  contractor 
the  difference  between  the  cost  of  doing  the 
work  and  the  price  agreed  to  be  paid  for  it,  and 
any  other  direct  damage  be  sustained  from  the 
breach.  Smith  v.  O'Donnell,  8  Lea,  468  ;  Morey 
V.  King,  49  Vt.  304 ;  O'Connor  v.  Smith,  84 
Tex.  232,  19  S.  W.  168;  Porter  v.  Burkett,  65 
Tex.  383. 

And  proof  of  the  loss  of  profits  is  admissible. 
O'Connor  v.  Smith,  84  Tex.  232,  19  S.  W.  168. 

And  a  railroad  contractor  agreeing  with  an- 
other railroad  contractor  to  grade  5  miles  of 
railroad,  but  who  was  unable  to  perform  tbe 
work  because  the  railroad  company  had  not 
fixed  the  grade,  is  entitled  to  recover  of  the 
other  contractor  for  the  loss  of  profits,  if  any, 
which  he  could  have  realized  by  a  performance 
of  the  contract,  and  also  for  the  reasonable 
value  of  the  services  of  teams  and  workmen 
while  Idle,  and  the  necessary  incidental  ex- 
penses, where  he  was  ready  to  begin  work  at 
the  specified  time,  and  was  kept  In  idleness  by 
reason  of  the  promise  of  the  other  party  to 
have  the  grade  fixed  so  that  he  could  proceed. 
Hammond  v.  Beeson,  112  Mo.  190,  20  S.  W. 
474. 

And  the  plaintiff  in  an  action  brought  by  a 
subcontractor  against  n  contractor  for  the  re- 
covery of  the  profits  of  his  contract  for  the  con- 
struction of  a  section  of  a  railroad  which  he 
was  prevented  from  performing,  may  be  per- 
mitted to  testify  as  to  the  amount  of  the  work 
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of  the  damages  which  he  has  caused  is  un- 
certain. It  is  not  true  that  loss  of  profits 
cannot  be  allowed  as  damages  for  a  breach 
of  contract.  Losses  sustained  and  gains 
prevented  are  proper  elements  of  damage. 
Most  contracts  are  entered  into  with  the 
view  to  future  profits,  and  such  profits  are 
in  the  contemplation  of  the  parties,  and,  so 
far  as  they  can  be  properly  proved,  they  may 
form  tlie  measure  of  damage.  As  they  are 
prospective,  they  must,  to  some  extent,  be 
uncertain  and  problematical,  and  yet  on  that 
account  a  person  complaining  of  breach  of 
contract  is  not  to  be  deprived  of  all  remedy. 
It  is  usually  his  right  to  prove  the  nature  of 
his  contract,  the  circumstances  surrounding 
and  following  its  breach,  and  the  consequen- 
ces naturallv  and  plainly  traceable  to  it; 
and  then  it  is  for  the  jury,  under  proper  in- 
structions as  to  the  rules  of  damages,  to  de- 


termine the  compensation  to  be  awarded  for 
the  breach.  When  a  contract  is  repudiated, 
the  compensation  of  the  party  complaining 
of  its  repudiation  should  be  the  value  of  the 
contract.  He  has  been  deprived  of  his  con- 
tract, and  he  should  have  m  lieu  thereof  its 
value,  to  .be  ascertained  by  the  application 
of  rules  of  law  which  have  been  laid  down 
for  the  guidance  of  courts  and  jurors.  .  .  . 
[The  judge  then  reviews  and  cites  a  number 
of  reported  cases,  and  thereafter  proceeds 
with  his  opinion.]  It  is  quite  clear  that  the 
rules  of  damages  having  the  sanction  of  these 
authorities  were  violated  upon  the  trial  of 
this  action.  The  plaintiffs  had  the  right, 
under  their  a^eement,  to  establish  agencies 
for  the  sale  of  defendant's  machines  any- 
where in  Mexico  where  they  could  sell  fifty 
machines.  An  agency,  when  thus  estab- 
lished, was  to  be  exclusive,  and  was  to  have 


to  be  done  and  the  profit  he  would  have  made, 
and  as  to  the  amoimt  of  work  remaining  un- 
done, and  as  to  the  cost  of  completion  with  his 
facilities ;  and  his  evidence  is  not  rendered  in- 
competent bj  his  admission  that  he  does  not 
know,  and  cannot  positively  state,  the  exact 
amount  of  excavation  remaining  to  be  done. 
Smith  T.  O'Donnell,  8  Lea,  468. 

And  one  who  engages  to  do  designated  work 
upon  a  designated  portion  of  a  railroad  at  a 
specified  price,  and  who  enters  upon  the  per- 
formance of  the  contract,  but  is  compelled  by 
the  other  party  to  leave  the  work,  may  elect 
to  treat  the  contract  as  still  existing  and  bind- 
ing upon  the  other  party,  and  recover  for  the 
work  performed  at  the  contract  price,  and  for 
ail  damages  incurred  in  consequence  of  the  dis- 
continuance of  the  contract ;  or,  where  but  a 
small  portion  of  the  work  contracted  for  has 
been  done,  and  that  which  was  done  was  in 
such  an  unfinished  condition  as  to  be  incapa- 
ble of  measurement  and  of  having  its  price  as- 
certained under  the  contract,  he  may  treat  the 
contract  as  rescinded  from  the  beginning,  and' 
recover  upon  a  quantum  meruit  the  true  value 
of  the  labor  performed  by  him  without  regard 
to  the  contract  price.  Derby  v.  Johnson,  21  Vt. 
17. 

And  proof  that  a  railway  contractor  stopped 
the  work  of  a  subcontractor  in  Novem'jer,  when 
it  was  alleged  in  the  special  account  that  the 
work  was  stopped  in  June  of  that  year,  is  not 
an  error  available  to  the  defendants  in  an  ac- 
tion for  the  breach,  as  It  operates  to  their 
benefit  in  lessening  the  amount  of  unperformed 
work,  and  so  lessened  the  amount  of  profits 
that  the  plaintiff  lost  by  the  termination  of  the 
contract.     Morey  v.  King,  49  Vt.  304. 

So,  a  street-car  company  which  cancels  a 
contract  for  the  construction  of  a  power  house 
and  car  barn  is  liable  to  the  contractor  for 
loss  of  profits  caused  by  the  breach,  and  evi- 
dence in  an  action  therefor  by  a  contractor 
of  experience,  skill,^  and  responsibility,  as  to 
the  difference  between  the  cost  of  completing 
the  contract  and  the  bid  made  therefor,  is  ad- 
mlsfllble.  Jenkins  v.  Charleston  Street  R.  Co. 
58  S.  C.  373,  36  S.  E.  703. 

PfUt  the  measure  of  damages  in  an  action  for 
bronoh  by  a  railroad  company  of  a  contract 
with  a  contractor  for  the  construction  of  a  sec- 
tion of  its  road,  consisting  of  the  dif- 
ference between  what  it  would  cost  to 
complete  the  work  as  stipulated  In  the  con- 
tract and  the  price  to  be  paid,  is  not  the  sole 
guide  to  be  considered.  The  cause  of  action 
accrues  Immediately  on  the  breach,  and  the 
contractor  is  relieved  from  all  anxiety,  trouble, 
and  labor  about  its  completion,  and  he  has  to 
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make  no  additional  outlay,  and  allowance 
Should  be  made  for  these  things  in  determining 
the  amount  of  real  loss.  Waco  Tap  B.  Co.  v. 
Shirley,  45  Tex.  355. 

And  the  contingencies  of  bad  weather,  sick- 
ness, accidents,  and  the  like  must  l>e  taken  in- 
to consideration  In  estimating  profits  as  dam- 
ages in  an  action  by  a  contractor  against  a  rail- 
road company  for  breach  of  contract  to  con- 
struct a  railroad,  though  the  contract  was  in- 
tended to  l>e  performed  through  subcontractors, 
where  no  subcontracts  had  in  fact  been  entered 
into.  Tennessee  &  C.  B.  Co.  v.  Danforth,  112 
Ala.  80,  20  So.  502. 

And  no  recovery  can  be  had  for  profits  which 
would  have  resulted  from  other  work  which 
might  have  been  done  during  the  period  of  de- 
lay. O'Connor  v.  Smith,  84  Tex.  232,  10  S.  W. 
168. 

Nor  can  a  sum  of  money  which  might  upon 
certain  contingencies  have  been  made  or  saved 
by  one  who  contracted  to  construct  a  railroad  be 
recovered  as  damages  in  an  action  for  a  breach 
upon  the  part  of  the  railroad  company.  Wright 
V.  Petrle,  Smedes  &  M.  Ch.  282. 

And  an  instruction  in  an  action  by  a  con- 
tractor against  a  railroad  company  for  breach 
of  contract  for  the  construction  of  a  railroad 
by  preventing  the  contractor  from  completing 
the  contract,  that  the  plaintiff  cannot  recover 
profits  unless  the  jury  believes  from  the  evi- 
dence that  the  profits  claimed  are  certain  both 
In  their  nature  and  with  respect  to  the  cause 
from  which  they  proceed,  is  improper,  as  the 
word  ''certain"  has  many  shades  of  meaning 
In  law,  and  reasonable  certainty  is  sufficient  to 
warrant  a  verdict  Danforth  v.  Tennessee  & 
C.  River  R,  Co.  99  Ala.  331,  13  So.  51. 

And  an  instruction  that  profits  which  would 
certainly  have  been  realized  but  for  the  de- 
fendant's default  are  recoverable,  and  those 
which  are  speculative,  contingent,  probable,  or 
remote  are  not  recoverable,  is  faulty  from  the 
Improper  use  of  the  word  "probable,"  as  proba> 
bllity  is  enough  to  found  a  verdict  on  If  it  ia 
supported  by  sufficient  testimony  to  reason* 
ably  convince,  though  mere  probability  by  it- 
self is  not  sufficient.     Ibid. 

And  where  there  is  evidence  to  show  the  prof> 
Its  the  plaintiffs  would  have  realised  from  the 
performance  of  the  contract  through  subcon- 
tractors had  they  been  allowed  to  proceed  in 
that  way  with  the  work.  Instructions  are  im- 
proper when  based  upon  the  idea  that  no  evi- 
dence was  adduced  to  show  the  amount  of  prof- 
its the  plaintiffs  would  have  made,  and  hence 
that  no  data  were  furnished  the  jury  up<^:& 
which   to  assess  damages  as  proflta     Tennea^ 
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£ome  permanency.  It  could  not  be  broken 
up  at  the  will  of  the  defendant,  without  some 
default  on  the  part  of  the  plaintiffs.  That 
the  agreement  had  some  value  to  the  plain- 
tilTs  is  very  clear,  and  of  that  value,  what- 
ever it  was,  they  were  deprived  by  the  act  of 
the  defendant.  It  is  quite  true  that  that 
value,  or,  in  other  words,  the  damage  caused 
to  the  plaintiffs  by  the  total  breach  of  the 
agreement  by  the  defendant,  it  quite  uncer- 
tain and  dithcult  to  be  estimated.  But  the 
difficulty  is  not  greater  than  it  was  in  sev- 
eral of  the  cases  above  cited.  There  are 
some  facts  upon  which  a  jury  could  base  a 
judgrafnt,  not  certain  nor  strictly  accurate, 
but  sufficiently  so  for  the  administration  of 
justice  in  such  a  case.  The  agent  whom 
pkintiffs  sent  to  Mexico  wa«  apparently  in- 
telligent, capable,  and  well  acquainted  with 
Mexico.     Machines  could  bo  delivered  there 


for  about  $30  per  machine,  and  could  then  be 
sold  at  retail  for  about  $125.  The  profit  of 
the  plaintiffs  on  each  machine  was  about  $4. 
Plaintiffs'  agents  readily  made  sales  of  one 
himdred  and  one  machines,  and  were  about 
to  make  other  sales.  One  of  defendant's 
agents  subsequently  sold  in  a  single  city 
twenty  machines  in  six  months,  at  $125  each. 
The  plaintiffs  had  established  two  agencies, 
and  to  the  valu^  of  such  agencies,  at  least, 
they  were  entitled.  Mead,  who  had  one  of 
the  agencies,  testified  that  he  had  made  ar- 
rangements with  several  parties  to  sell  the 
machines;  thai  he  had  all  the  facilities  for 
carrying  on  an  extensive  and  profitable  busi- 
ness, and  was  well  acquainted  with  the  coun- 
try. The  population  of  several  of  the  Mexi- 
can cities  ill  which  plaintiffs'  agent  was  en- 
gaged in  establishing  agencies  was  shown. 
From  all  these  and  other  facta  proved,  it 


pee  ft  C.  R.  Co.  v.  Danforth,  112  Ala.  80,  20 
So   502. 

ik>,  if  in  an  action  for  breach  by  the  employ- 
er of  a  contract  for  railway  construction,  it  is 
found  that  there  would  have  been  no  profits 
ID  the  performance  of  the  contract,  there  can 
be  no  recovery  for  expenses  for  preparing  for 
the  contract,  as  such  exi>en8es  must  be  consid- 
ered in  arriving  at  the  profits.  Hawley  v. 
Corey.  9  Utah,  175,  33  Pac.  696. 

And  a  railroad  company  having  a  contract 
with  a  contractor  for  the  construction  of  a  part 
of  its  road  is  not  in  all  cases  bound  to  wait  un- 
til it  is  too  late  to  have  it  completed  within 
the  desired  time  for  the  contractor  to  demon- 
strate his  inability  to  complete  it,  on  peril  of 
paying  him  all  the  profits  to  be  realized  from 
performance  as  stipulated,  if  It  can  be  shown 
beyond  question  that  he  was  unable  to  complete 
It :  and  this  Is  especially  the  case  where  the 
coDtractor  cannot  respond  in  damages  for  a 
breach  on  his  part.  Waco  Tap.B.  Co.  v.  Shir- 
ley, 45  Tex.  355. 

But  where  the  contract  gives  the  company 
full  control  over  the  progress  of  the  work,  and 
enables  it  to  terminate  it  in  a  month's  time  if 
the  contractor  ahall  fail  for  any  cause  to  make 
satisfactory  progress,  evidence  in  an  action  for 
the  breach  of  the  contract  by  the  railroad  com- 
pany, tending  lo  prove  the  insolvency  of  the 
contractor  at  the  date  of  the  contract,  and  also 
at  the  time  when  It  was  annulled,  Is  not  ad- 
missible as  going  to  show  that  he  would  have 
t.een  nnabie  to  complete  the  contract,  and  that 
therefore  his  loss  of  profits  was  attributable 
in  part  at  least  to  his  own  inability  to  fulfil 
the  contract,  and  not  altogether  to  Its  breach 
by  the  railroad  company.     Ihid. 

Mere  failure  of  a  contractor  for  the  construc- 
tion of  a  street  railway,  however,  to  make 
punctual  payment  to  a  subcontractor  of  an  in- 
ttalment  due  according  to  the  provisions  of  the 
contract  Is  not  such  a  breach  of  the  entire  con- 
tract as  will  permit  the  subcontractor  to  re- 
fose  to  proceed  further  under  the  contract, 
tsd  recover  damages  for  the  profits  which  he 
would  have  earned  had  the  contract  been  fully 
performed  on  his  part.  William  Wharton,  Jr. 
4  Co.  V.  Winch,  140  N.  Y.  287,  36  N.  B.  589. 

Bat  failure  of  a  railroad  company  to  make 
V^ymenta  stipulated  for  in  a  contract  with  a 
cirntractor  for  the  construction  of  a  railroad, 
i&d  a  negative  reply  to  the  contractor's  ques- 
tioB  whether  he  should  continue  the  work,  pre- 
T«at  the  contractor  in  a  legal  sense  from  carry- 
iBj^  out  an4  performing  the  contract  so  as  to 
♦otitic  him  to  recover  unearned  profits.  Ten- 
ttrisee  &  C  B.  Co.  v.  Danforth,  112  Ala.  80, 
y)  So.  502. 
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b.  Elevator   and   storage   contracts. 

The  owner  of  an  elevator  is  entitled  to  re- 
cover for  breach  of  a  contract  by  a  railroad 
company,  by  which  the  elevator  company  was 
to  receive,  store,  handle,  and  deliver  all  grain 
received  by  the  cars  of  the  railroad  company 
not  otherwise  consigned,  at  a  designated  price 
per  bushel,  not  only  for  loss  of  profits  which 
would  have  resulted  had  grain  been  delivered 
to  them  as  provided  for  in  the  contract,  but 
also  for  loss  of  profits  resulting  from  being 
deprived  of  the  storage  of  grain  as  stipulated. 
Richmond  v.  Dubuque  &  S.  C.  R.  Co.  33  Iowa, 
422,  26  Iowa,  199. 

And  the  difllculty  of  ascertaining  the  amount 
of  damages  does  not  prevent  such  recovery. 
Richmond  v.  Dubuque  &  S.  C.  R.  Co.  40  Iowa, 
264. 

And  where  It  appears  that,  in  order  to 
handle  grain  actually  furnished  it  from 
other  sources,  the  elevator  company  was  re- 
quired to,  and  did,  have  hands  and  power  em- 
ployed by  which  it  could  without  further  ex- 
pense also  have  handled  the  grain  contracted 
to  be  furnished,  it  may  recover  the  full  price  of 
the  grain  refused  it.  Richmond  v.  Dubuque 
&  S.  C.  R.  Co.  26  Iowa,  199. 

And  a  contract  by  which  one  party  was  to 
operate  the  elevator  of  another  and  receive  one 
half  a  cent  per  bushel  for  all  grain  transferred 
from  cars  to  vessels,  with  a  right  of  termina- 
tion by  either  party  upon  ninety  days'  notice, 
is  definite,  and  contemplates  a  transfer  of  such 
grain  as  is  received  by  the  owner,  which  is 
a  railroad  company,  in  the  usual  course  of  bus- 
iness; and  where  the  railroad  company  ter- 
minates the  contract  without  giving  the  re- 
quired notice,  and  the  number  of  bushels  of 
grain  transferred  through  the  elevator  during 
the  succeeding  ninety  days  can  be  shown,  the 
profits  arising  therefrom  may  be  recovered  in 
an  action  for  a  breach  of  the  contract.  Dy- 
kema  v.  Minneapolis,  St.  P.  &  S.  Ste  M.  R.  Co. 
101  Mich.  47,  59  N.  W.  447. 

And  the  fact  that  in  the  course  of  business 
grain  had  been  left  in  store,  from  which  prof- 
its resulted,  is  sufficient,  in  an  action  for  breach 
of  a  contract  between  a  railroad  company  and 
an  elevator  company,  providing  for  the  hand- 
ling and  storing  of  all  grain  received  by  the 
railroad  company  not  otherwise  consigned,  to 
support  the  conclusion  that  in  the  further  pros- 
ecution of  the  same  business,  if  both  parties 
comply  with  their  contract,  profits  will  re- 
sult; on  storage.  Richmond  v.  Dubuque  &  S. 
C.  R.  Co.  40  Iowa,  264. 

A  contract  between  a  railroad  company  and 
an   elevator  owner,   that  the  company   should 
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IjlvA  »r*  *  *7**//f  ffwit*^  if0f  ir*-afh*  «»4  *rar.«f^r 
/rf.;r  C'^'f*  j(fs»-ft  a«  if  Miw  '*.  iio4  tniajif^rr*«j 
•h>  j»*  irri'«  fArn'.fr^^  frfon  him  fo  o*b*rr%,  th^r^ 
iff  fhft'/.ux  «  \tf'>r.*  tt^r»irf/tn  1f»T  otb^r  \f*iT' 
^fH^M  thfin  tor  i».i:  r.z  'N^  j»r^»p*rr*f  t/>  Ifn  «!*•' 
»»r  **»/<f»,  »ri/l  r«'5/!i«'«1  Jo  jknxir^r  »/»  j»r'/f^iit.  that 
»>,/.f<»  v/»ii  r,//t  »r«r*h'ric  to  Hft/jfrar^.  and  r*- 
f>  jF/./j  tffA'  ntttm  lor  w*ls(h»«»  n<i*^  f'>r  crfb^r  pnr- 

gtoutt^  thfif  It  /I)/]  ff/'t  fiptf^Hir  ffff  what  pfirrir/iw 
«>ff<  ^f  wi'/tf^n  wrf  un"^,  or  \»tfW  fh*  nnrni>^r  of 
z^/^n  *rfi  ^h\th  Jt  U  'lalm^  a'l'^h  ir«;lKbt»  w^re 
tf|v«<rf,  WAN  nrrlvwl  nU  f/ak<r  Khore  A  II.  8.  B. 
r//    ^,  m'Untiln,  40  111.  >ipp,  r,fU}. 

C.  I'or  f'ottMtr nation  of  buildingn, 

Th««  pr'>flt«  of  A  t'ontrne^ior  for  tUtt  fonafmc- 
<l/>n  trt  M  tMilMifitf  «r«»  not  rollaf^ral,  and  th#»rft- 
for<«  ni***  riof  aiil>J<''*t  to  ohj*«r't|on  for  r<»fnor#»- 
fM'MU.  Milt  lli'»y  may  \tp,  r-onJi-Mural  or  unr«r- 
iMln.  In  whU'h  <'aa<»  fh«»y  are  not  n-r-overablp. 

TUun,  A  biill<|Mr  fnuntif^  In  conatnicting  a 
biilUlifiK,  who  la  prf*vfntod  by  hla  employ«>r 
from  cornpli'f  lri((  fii»  work,  may  n*rov«r  Much 
i1iiiriiiK«*M  itH  hi*  may  hnv(<  MiiNtalnpd  by  being 
lliim  (irc«vi»nf(*d  from  fiilfllllnK  tii*  contract. 
Wi'Miiirn  V.  Hharp,  14  II.  Mon.  177. 

And  ho  1m  <*ntlth>d  to  provn,  In  an  action 
ttiri-Mfor,  thi«  profit  I  of  which  he  was  deprived 
l»y  Ilia  ti«rmtna(lon  of  tlio  contract.  Winner  v. 
IlnrlHtr,  10  Or.  IMI\ :  Mooro  v.  Howard,  18  La. 
Ann.  n.'tn:  Alphin  v.  Working.  1»2  111.  4H4,  24 
N,  10.  M.  Antrniinfr  »2  HI.  App.  178:  Von  Dorn 
V.  MfiiKtuloht,  41  Neb.  r>2r>.  r»»  N.  W.  800:  Sln- 
jrloton  V.  WllBon,  Hf.  'IVnn.  344.  2  H.  W.  801. 

Whil©  ono  who  has  ctmtrnctcd  for  the  erec- 
tion of  a  hoiiMO  upon  his  InndH  has  a  right  to 
stf)p  work  on  the  bulIdiuK.  hy  ho  doing  he 
coinnitlH  n  br«»«ch  of  the  contrnct  and  incurs 
a  Itnblllty  to  pay  diimagea  roNulting  therefrom, 
which  diuunffcn  would  include  eomi>enHa(ion  for 
the  Inltor  done  and  materials  furnlHlied,  and 
MUch  further  aum  as  might,  upon  legal  priuci- 
plea,  he  awj*e«j*iMl  for  the  breach  of  the  contract, 
lUnck  V.  \\oodrt>\v.  ao  Md.  1S>4. 

And  the  meitHure  of  damages  In  respect  to 
n  tmtlding  c^uitractt  where  performance  has 
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And  a  br»a«*b  of  a  r«.c-ra«rt  -y  whr.-h  a  ot:»n- 
'Tkrror  tzr*^  to  p«*rf-  na  c»*r-a!n  work  acoird- 
ini5  to  planj  a=<i  5;-«*i!:!:^ra.r:.>c3^  and  fnrnisli 
*'*'r'aiD  rLarf-ria  J  for  :t.«»  o-»n.«tra<:non  of  a  baiM- 
iMT-  by  r^ftiaai  of  the  owner  to  proceed  arith  the 
contract  af'>r  a  p^irtion  of  the  niaierial  had 
^t*^n  fornisb^  enti'lea  the  contra  cor  to  re- 
cover, not  ocly  the  pr»>5r«  he  woald  hare  matte 
by  the  performance  of  the  contract,  bat  also 
for  expend! tnrea  made  ha  preparing  to  do  the 
work,  O'Connell  t.  Main  k  T.  Streets  Hotel 
Co.  90  Cai-  51.>.  27  Pac.  373. 

Thua.  breach  of  a  contract  for  laying  a  des!^- 
'  nated   quantity    of   briclt,    and    furnishing    the 
sand,  lime,  and  scaffolding  in  the  construction 
'  of  a  building,  by  refusal  upon  the  part  of  the 
,  owner  to  permit  the  contractor  to  execute   it. 
.  entitles    the    contractor  to    recorer    the    profit 
■  which  is  the  full  measure  of  his  probable  gain 
!  if  he  had  been  permitted  to  complete  the  con- 
j  tract.     Braudt  y.  Schuchmann,  60  Mo.  App.  70. 
And  the  rule  of  damages  as  an  abstract  prop- 
osition for  breach  by  the  United  States  of   a 
contract  to  furnish  materials  and  erect  build- 
ings  for  the  use  of   the  United   States,   work 
under  which  was  suspended  by  the  contractor 
on  account  of  such  breach.  Is  a  sum  necessary 
to  place  the  contractor  in  the  same  condition 
In  which  he  would  have  been  had  he  been   al- 
lowed to  proceed  without  Interference.     United 
States  V.  Smith,  94  U.  S.  214,  24  L.  ed.  110. 

And  contractors  for  the  erection  of  a  court 
house  and  Jail  for  a  county,  who  are  dismissed 
by  the  county  commissioners  shortly  after  the 
work  is  commenced,  are  entitled  to  recover  com- 
pensation for  the  work  done  and  the  materials 
procured  at  the  time  of  the  dismissal,  and  to 
damages  covering  the  profits  on  the  work  had 
it  been  completed,  which  are  to  be  ascertained 
by  estimating  the  cost  of  the  materials  under 
the  contract  and  the  expense  of  construction. 
Cook  v.  Hamilton  County  Comrs.  6  McLean, 
612,  Fed.  Cas.  No.  3.158. 

And  breach  of  a  contract  between  the  occu- 
pant of  a  farm  and  another,  by  which  the  oc- 
cupant was  to  erect  certain  stalls  and  struc- 
tures on  the  fprm,  and  the  other  was  to  fiir- 
nl.«»h  certain  horses  to  l>e  kept  thereon  at  an 
agreed  price  per  month,  by  failure  to  furnish. 
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having  eln^ted  to  go  for  damages  for  the 
breach  of  the  contract,  the  first  and  most 
obvious  damage  to  be  shown  is  the  amount 
which  he  has  been  induced  to  expend  on  the 
faith  of  the  contract,  including  a  fair  allow- 
ance for  his  own  time  and  services;  and  it 
docs  not  lie  in  the  mouth  of  the  defendant 
to  say  that  he  has  not  been  damaged  at  least 
to  that  amount,  unless  it  can  show  that  the 
expenses  which  the  plaintiff  incurred  were 
extravagant  and  unnecessary  for  the  purpose 
of  carrying  out  the  contract.  On  reason  and 
authority,  we  are  of  opinion  that  the  plain- 
tiff may,  as  he  does,  seek  to  recover  for  loss 
of  profits.  The  law  no  more  than  equity 
will  endure  the  thought  that  it  was  in  the 
contemplation  of  the  defendant  that  the 
plaintiff  should  work  for  naught;  and,  as  the 
contract  expressly  provides  that  he  shall 
get  no  compensation  other  than  the  speci- 


fied rate  of  per  cent  on  the  first  and  subse- 
quent premiums  on  the  policies  of  insurance 
issued,  it  w^as  necessarily  in  the  contempla- 
tion of  the  parties  that  a  breach  of  the  con- 
tract upon  the  part  of  the  defendant  would 
inflict  upon  the  plaintiff  this  loss  of  profits. 
As  the  recitals  in  the  judgment  plainly  show,, 
the  case  went  off  in  the  circuit  court  sub- 
stantially on  the  demurrer  to  the  petition. 
The  record  of  the  judgment  indicates  that 
probably  no  testimony  was  offered  by  either 
party,  and,  if  testimony  was  in  fact  heard,, 
it  is  certain  that  the  judge  did  not  reach  a 
consideration  of  it,  because  the  case,  as  it 
was  made  in  the  pleadings,  did  not,  accord- 
ing to  his  view  thereof,  present  a  cause  of 
action.  It  is  likely  that  his  oral  announce- 
ment in  passing  On  exception  7  so  clearly  in^ 
dicated  to  the  parties  that  the  issues  made- 
by  the  exceptions  would,  in  the  court's  judg- 


such  horses,  warrants  a  recovery  of  the  profit  | 
that  the  occupant  of  the  farm  lost  by  reason  ' 
of  the  failure  to  furnish  the  horses  from  the 
time  of  the  refusal  to  do  so  until  the  expira- 
tion of  his  lease,  which  was  the  period  named 
Id  the  contract.  West  v.  Moser,  49  Mo.  App. 
201. 

So.  refusal  upon  the  part  of  a  contractor  to 
permit  a  subcontractor,  who  had  contracted 
viih  him  to  ma  Ice  necessary  excavations  for  a 
Uoildiug,  to  execute  such  worlc  or  any  part 
thereof,  entitles  the  subcontractor  to  recover  the 
difference  between  the  contract  price  and  the 
actual  cost  of  the  undertalcing,  such  damages 
out  l>eing  special,  but  the  direct  and  necessary 
result  of  the  breach.  Richter  v.  Meyers,  5 
lad.  App-  33.  31  N.  E.  582. 

And  one  who  contracted  to  furnish  granite 
for  us*>  in  the  construction  of  the  library  of 
<Nm^re.ss,  and  who  was  stopped  by  act  of  Con- 
gri^s  while  successfully  prosecuting  the  work, 
Is  entitled  to  recover  upon  the  portion  of  the 
cori'ract  remaining  unperformed  the  difTcrence 
Wiween  the  contract  price  and  the  loss  from 
not  completing  the  contract  engagement,  mak- 
ing reatjonable  deduction  for  the  less  time  en- 
sr^srrd.  and  for  release  from  the  care,  trouble, 
r:«k.  and  responsibility  attending  a  full  execu- 
Tiim.  Stout,  Hall  &  Bangs  v.  United  States, 
27  Ct.  CI.  385. 

And  one  who  contracted  with  the  United 
States  to  furnish  and  fix  in  place  certain  iron 
work  and  materials  for  the  new  postofflce  then 
atxiUt  to  be  erected  in  New  York,  who  was  first 
Interrupted  In  the  execution  of  the  contract  by 
a  <  ban;;e  of  plahs,  and  afterwards  the  work 
was  ordered  to  be  suspended  and  finally  entirely 
f topped,  is  entitled  to  recover  his  gains  pre- 
rentcd  as  well  as  his  losses  sustained,  includ- 
ing interest  on  capital  invested*  in  materials 
rod  moneys  withheld,  as  well  as  extra  expenses 
to  which  he  was  put  by  being  compelled  to  pro- 
c<xed  with  out-door  work  in  winter.  Kellogg 
Bridge  Co.  v.  United  States,  15  Ct.  CI.  206. 

And  the  verdict  of  a  Jury  in  an  action  for 
Tbe  recovery  of  profits  for  being  prevented  from 
VLir*Mting  a  building  contract,  founded  upon  the 
testimony  of  the  plaintiff  that  he  would  have 
B«de  a  sum  stated  on  the  Job  if  permitted  to 
•^jsaplete  it,  will  not  be  disturbed  as  unsup- 
P"rtr-d  by  evidence,  though  it  was  opposed  by 
It'-  testimony  of  a  number  of  the  defendant's 
«ritnesses.  Brandt  v.  Schuchmann,  60  Mo. 
App.  70. 

A  builder  wbo.se  contract  for  the  ereocion  of 
t  baildiag  has  been  canceled  by  the  owner, 
hftipever,  is  not  entitled  to  recover  the  amount 
^  was  to  receive  for  the  entire  service  neces- 
ftrr  to  complete  the  building.  Moore  v.  How- 
^  L.  R.  A. 


ard,  IS  La.  Ann.  635  ;  Cbamberlin  v.  McCalis- 
ter,  6  IDana,  352. 

And  the  estimated  profits  of  architects  under 
an  agreement  by  which  they  were  engaged  to- 
prepare  and  complete  plans,  details,  and  speci- 
fications for  a  house  to  be  erected,  and  to  ob- 
tain estimates  therefor  and  let  contracts  for 
the  same,  which  the  owner  terminated,  cannot 
be  allowed  as  damages  for  the  breach,  in  the 
absence  of  a  finding  as  to  the  amount  or  sum 
agreed  to  be  paid  under  the  contract,  or  of  any 
specific  or  exact  data  from  which  the  sum  to 
be  paid  can  be  determined  with  accuracy  and 
certainty.     Fuller  v.  Craig,  10  N.  Y.  S.  R.  108. 

And  the  loss  of  the  contractor's  time  Is  not 
a  proper  element  of  damages.  Singleton  v. 
Wilson,  85  Tenn.  344,  2  S.  W.  801. 

And  the  measure  of  damages  for  breach  by 
the  owner  of  a  contract  for  the  erection  of  a 
building  cannot  be  held  to  be  the  difference  be- 
tween the  amount  he  was  to  receive  and  that 
which  he  was  to  pay  under  sub-contracts  he 
had  made  for  the  building  materials,  In  the 
absence  of  evidence  as  to  the  value  of  labor  and 
materials  at  the  time,  and  as  to  the  solvency 
of  the  subcontractors,  and  whether  they  would 
have  been  able  to  comply  with  their  obligations- 
or  to  indemnify  the  contractor  If  they  did  not, 
where  the  action  was  brought  before  the  expira- 
tion of  the  time  for  the  fulfilment  of  the  con- 
tract, and  there  was  no  market  value  at  that 
time  and  place  for  the  services  and  materials. 
Seaton  v.  Second  Municipality,  3  La.  Ann.  44. 

So,  the  profits  which  a  builder  might  have 
realized  on  a  contract  for  erecting  a  large 
number  of  houses  If  he  had  been  permitted  to 
go  on  and  complete  the  construction  of  Qve 
houses,  which  he  was  prevented  from  doing 
by  the  owner,  cannot  be  recovered  in  an  action 
for  the  breach,  where  it  appears  that  upon  the 
houses  completed  and  sold  no  profits  had  been 
realized  above  a  bonus  provided  for  in  the  con- 
tract to  be  paid  the  builder,  and  It  appears 
that,  so  far  as  the  five  houses  not  built  were 
concerned,  the  bonus  was  unearned  and  Incal- 
culable. And  the  profits  which  the  builder  might 
have  earned  on  the  five  houses  are  too  conjec- 
tural and  speculative  for  recovery  where  the  con- 
tract Included  twenty-two  houses  and  but  five 
had  been  sold,  and  four  were  held  to  secure 
advances,  leaving  the  other  thirteen  unsold, 
and  it  does  not  appear  whether  the  five  which 
were  not  built  would  have  been  sold  If  erect- 
ed, or  what  they  would  have  brought  if 
sold.  Lanahan  v.  Weaver,  79  Md.  413.  29  Atl. 
1036. 

And  where  a  contract  for  the  construction 
of  a  part  of  a  building  ncrordlng  to  plans  and 
specifications  is  entered  Into,  the  contractor  of- 
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meut,  conclude  the  plaintiff *s  right  to  re- 
cover, tliut  it  induced  the  parties  to  make 
and  ille  the  siipulation  waiving  a  jury  on 
Uiat  trial.  It  appearing  so  distinctly  that 
the  judge  did  not  reach  such  a  consideration 
oi  the  case  as  required  or  permitted  him  to 
puss  on  the  issues  of  fact  made  by  the  plead- 
ings, we  have  to  assume,  as  his  action  does 
u»^uiue,  that  all  the  allegations  of  the  plain- 
titT  with  reference  to  his  performance  of  the 
contract  and  the  defendant's  breach  thereof 
are  true.  This  being  so,  the  plaintiff  is  en- 
titled to  recover  the  value  of  his  contract  at 
the  time  of  the  breach.  The  parties,  having 
contracted  in  contemplation  of  the  plaintiff 
making  profits  to  compensate  him  for  his 
outlay  and  personal  service,  have  themselves 
stipulated  the  standard  for'fixing  such  prof- 
its on  the  work  contracted  to  be  done;  thus 
leaving  as  the  only  uncertain  element  in  the 


investigation  the  amount  of  work  actually 
done,  or  which  the  plaintiff  with  reasonable 
probability  might  and  would  have  done  but 
for  the  breach  ojf  the  contract  by  the  defend- 
ant. 

This  inquiry  in  this  case  has  two  branch- 
es: First,  to  find  the  amount  of  profit 
which  the  plaintiff,  under  the  stipulations 
of  the  contract,  is  entitled  to  receive  on  all 
premiums  subsequent  to  the  premium  for  the 
first  year  on  the  policies  actually  written 
through  the  agency  of  the  plaintiff  and  his 
employees  prior  to  the  date  of  the  breach  of 
the  contract  by  the  defendant.  It  is  evident 
that  all  th^  schemes  of  insurance  referred  to 
in  the  contract  to  be  offered  to  the  public 
contemplated  the  keeping  of  the  policies 
alive  by  payments  made  from  time  to  time 
subsequent  to  the  first  year's  premium.  Be- 
tween the  parties  to  the  contract,  the  pre- 


fertng  to  build  any  additional  partitions  or 
floors  at  a  designated  rate,  which  contract  is  re- 
pudiated by  the  owner,  who  afterwards  changes 
his  plans,  necessitating  additional  floors  and 
partitions,  the  contractor  Is  entitled  to  recover 
for  the  profits  which  be  could  have  made  by 
•doing  the  work  according  to  the  plans  and 
specifications,  but  be  cannot  recover  for  the 
proflts  which  he  could  have  made  on  the  addi- 
tional work  of  constructing  the  additional 
floors  and  parritions  afterwards  decided  upon 
by  the  owner.  Swanson  v.  Andrus  (Minn.)  86 
N.  W.  463. 

So,  a  contract  between  the  owner  of  a  large 
flouring  mill  and  another  by  which  the  other 
was  to  build  cooper  shops  in  connection  with 
the  mill  and  make  barrels  therein  for  one  year, 
pursuant  to  which  the  contractor  erected  a 
shop  when  the  whole  enterprise  was  abandoned 
by  the  mill  owner,  does  not  authorize  the  con- 
tractor to  recover  of  the  mill  owner  the  profits 
which  he  might  have  realized  upon  the  manu- 
facture of  barrels  for  the  year.  Doud,  Sons 
&  Co.  V.  Duluth  Mill.  Co.  55  Minn.  53,  56  N. 
W.  463. 

And  where  the  architect  of  a  building 
changes  the  plan  thereof  in  compliance  with 
the  terms  of  the  contract  between  the  owner 
and  the  contractor  for  driving  piles,  by  deter- 
mining not  to  have  the  piles  driven  but  to 
have  the  work  done  in  another  manner,  and  the 
contractor  receives  notice  of  such  change,  he 
cannot  recover  for  profits  for  piling  omitted 
in  pursuance  of  such  change,  and  the  contract 
and  a  bid  made  by  the  contractor  for  the  work 
after  the  change  are  admissible  in  evidence 
for  the  purpose  of  showing  notice  to  the  con- 
tractor of  the  change  of  the  plan  of  work.  St. 
Louis  Bridge  &  Iron  Co.  v.  St.  Louis  Brewing 
Asso.  129  Mo.  343,  31  S.  W.  765. 

When  a  contract  for  the  erection  of  a  build- 
ing* is  broken  by  the  owner  before  the  arrival 
of  the  time  fur  full  performahce,  however,  and 
the  contractor  sues  for  damages  before  the  ex- 
piration of  that  time,  the  market  value  at  the 
time  of  the  breach  is  to  govern,  and  where  there 
Is  none,  the  question  involves  a  minute  inquiry 
Into  the  cost  of  materials,  the  expen^se  of  pro- 
*  curing  and  transporting  them  to  the  place  of 
delivery,  the  amount  of  labor  required  in  put- 
ting up  the  building,  and  the  value  of  the  wages 
of  laborers  and  mechanics,  the  whole  to  be  as- 
sessed at  the  time  of  the  breach  of  the  con- 
tract. Seaton  T.  Second  Municipality,  3  La. 
Ann.  44. 

And  the  price  of  materials  furnished  under 
a  contract  for  the  erection  of  a  court  house 
and  Jail,  which  was  brokr»n  by  the  dismissal  of 
the  contractors  shortly  after  the  work  com- 
53  L.  R.  A. 


menced,  and  the  price  of  labor,  should  be  esti- 
mated as  of  the  time  when  the  contractor  was 
discharged  from  the  work,  in  ascertaining  the 
cost  of  construction  and  profits  in  estimating 
damages.  Cook  v.  Ilamilton  County  Comrs.  6 
McLean.  612,  Fed.  Cas.  No.  3,158. 

So,  failure  of  a  county  to  pay  an  instalment 
of  the  contract  price  for  the  erection  of  a  court 
house  at  the  time  stipulated  therefor,  and  the 
refusal  of  the  county  Judge  to  accept  the  work, 
do  not  authorize  the  contractor  to  abandon  the 
contract  and  recover  such  profits  jis  he  might 
have  made  had  he  completed  the  work.  He 
can  only  recover  for  prospective  profits,  where 
he  has  been  prevented  from  going  on,  either 
by  some  afiirmative  act  or  by  being  ordered  to 
desist  from  further  work,  or  by  omission  to  per- 
form some  condition  precedent  to  the  further 
prosecution,  as  to  furnish  or  do  something  nec- 
essary to  its  further  progress.  Christian 
County  V.  Overholt,  18  III.  223. 

A  contract  to  build  a  mllldam,  the  person 
for  whom  It  was  to  be  built  to  furnish  ail  the 
materials,  which  was  broken  by  his  failure  to 
do  so,  la  a  building  contract  under  which  the 
builder  would  have  to  hire  hands  and  pay  them 
out  of  the  price  he  was  to  receive,  and  the 
measure  of  damages  for  the  breach  thereof 
would  be  the  difference  between  the  price 
agreed  to  be  paid  and  the  cost  of  performance. 
Singleton  v.  Wilson,  85  Tenn.  344,  2  S.  W.  801. 

But  where  persons  contracting  with  another 
for  the  construction  of  an  elevator  fail  to  have 
the  foundations  ready  for  its  erection  at  the 
time  the  other  Is  required  to.  commence  work 
for  its  construction,  the  contractor  has  the  op- 
tion of  refusing  to  commence  the  work  until 
the  foundations  are  actually  ready,  or  to  com- 
mence and  prosecute  it  relying  upon  the  cove- 
nants of  the  contract  to  recover  the  loss  of 
crains  or  profits  arising  from  such  breach,  and 
the  act  of  the  contractor  in  commencing  work 
shortly  after  the  receipt  of  notice  to  commence 
does  not  constitute  a  waiver  of  the  breacli 
which  will  prevent  an  action  for  such  dam- 
ages, where  he  protested  against  the  notice, 
and  claimed  that  it  was  given  in  violation  of 
the  contract,  but  proceeded  under  the  solici- 
tations of  the  engineer  of  the  other  party  with- 
out waiving  any  right  secured  under  the  con- 
tract. Mansfield  v.  New  York  C.  &  H.  R.  R. 
Co.  102  N.  Y.  205,  6  N.  B.  386. 

d.  For  construction  or  repair  of  hridfjcs,  roads, 

or  streets. 

Here,  as  in  the  other  classes  of  cases  of  this 
character,  the  loss  of  profits  are  the  direct   re- 
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'  eumption  is  that  the  policies  would  be  kept 
alire  And  these  subsequent  payments — **re- 
newal  premiums,"  as  they  are  called — ^would 
be  recei?ed  by  the  defendant  company.  The 
conduct  of  that  company  in  breaching  the 
contract  entitles  the  plaintiff  to  this  pre- 
9umpti(Hi,  and  puts  upon  the  tlefendant  the 
burden  of  showing  the  contrary,  if  it  ex- 
ists, and  the  extent  to  which  it  does  exist. 
So  all  uncertainty  is  eliminated  from  this 
branch  of  the  plaintiff's  claim  for  loss  of 
profits.  As  to  the  other  branch,  assuming, 
as  we  must  for  the  present  do,  that  the  de- 
fendant breached  the  contract  as  alleged  in 
the  petition,  entered  the  territory  allotted  to 
the  plaintiff,  and  has  through  other  agents 
and  agencies  since  the  date  of  the  breach 
written  a  large  amount  of  other  insurance, 
such  as  the  contract  between  the  parties  con- 
templated would  be  obtained  by  and  through 


the  action  of  the  plaintiff  and  his  sub-agents^ 
the  amount  of  such  insurance  so  taken  and 
carrie<l  by  the  defendant  up  to  the  time  of 
the  trial  may  be  exactly  shown  by  the  tes- 
timor.y  of  the  managing  agents  'of  the  de- 
fendant, or  by  its  books,  or  by  both,  which 
at  this  day  the  plaintiff  has  a  right  to  call 
for  and  demand  as  well  in  an  actioh  at  law 
as  formerly  in  a  suit  in  equity.  There  can 
be,  therefore,  no  substantial  difficulty  in  ar- 
riving at  this  amount,  at  least  with  substan- 
tial accuracy;  and.  the  amount  having  been 
found,  the  terms  of  the  contract  between  the 
parties  fix  the  standard  for  measuring  the 
interest  which  the  plaintiff  would  have  had 
therein,  had  he  been  permitted  to  do  the  work 
as  his  contract  contemplated.  Whether  he 
could,  and  with  reasonable  probability 
would,  have  done  all  or  a  definite  portion 
of  this  work,  had  the  defendant  not  breached 


suit  of  the  contract  broken,  and  the  only  ques- 
tion is  as  to  their  contingency  or  uncertainty. 

Thns,  breach  of  a  contract  for  the  construc- 
tion of  a  bridge  after  the  performance  had  been 
entered  npon,  by  notice  by  the  employer  that 
it  would  not  be  performed,  authorizes  a  recov- 
ery by  the  contractor  of  the  difference  between 
the  cost  of  doing  the  work  and  what  the  con- 
tractor whB  to  receive  for  it,  making  a  reason- 
f\,\o  deduction  for  the  less  time  engaged,  and 
for  the  release  from  the  care,  trouble,  risk,  and 
responsibility  attending  a  full  performance. 
Insley  v.  Shepard,  31  Fed.  869 ;  Baltimore  &  O. 
K.  Co.  T.  Stewart,  79  Md.  487.  29  Atl.  964. 

And  the  wrongful  prevention  of  the  contin- 
"Jance  of  the  work  of  a  contract  for  the  con- 
tfmction  of  the  srtone  abutments  and  piers  of 
a  bridge,  providing  that  in  case  the  bridge  com- 
pany annulled  the  contract  and  discontinued 
'be  work  at  any  time  the  contractors  were  to 
be  entitled  to  payment  in  full  for  all  the  ma- 
terials deliv<n-ed  and  work  done  at  the  bridge 
site  or  elsewhere,  and  the  company  was  to  be 
obliged  and  entitled  to  take  Immediate  charge 
of  til  the  contractors*  tools  and  working  plant 
in  use  on  the  work  at  the  time  at  a  fair 
Taluatlon,  entitles  the-  contractors  to  recover 
the  value  of  such  part  of  their  tools  and  plant 
IB  were  In  use  at  the  time,  not  already  paid 
for,  the  value  of  the  material  thus  on  hand  or 
rpfldy  for  delivery,  the  reasonable  value  of  un- 
■rimated  work  done  at  that  time,  together 
vitb  whatever  profits  It  may  be  shown  could 
Uie  been  made  if  the  contractors  had  been 
p^ncltted  to  complete  the  work.  Henderson 
Br.dsre  Co.  v.  O'Connor,  88  Ky.  303,  11  S.  W. 

And  the  fact  that  plans  for  a  bridge  were 
scbject  to  alteration  at  the  will  of  its  chief 
?r.?in<>er,  and  that  such  alterations  might  es- 
sentially change  the  quantity  of  work  to  be 
-i'n^  and  the  profit  of  doing  it,  does  not  dis- 
•nt  tie  the  contractor  to  recover  profits  estl- 
^■^'^  according  to  the  plans  agreed  upon,  for 
br^ch  of  contract  in  preventing  him  from  com- 
piling the  work, — especially  where  It  does  not 
airpear  that  such  alterations  were  liable  to  oc- 
«».  Baltimore  &  O.  R.  Co.  v.  Stewart,  79  Md. 
4S7.  29  Atl.  964. 

And  the  rule  of  damages  for  breach  of  a  con- 
trairt  to  build  the  masonry  of  piers  and  abut- 
>«otg  of  a  bridge,  the  United  States  to  locate 
^ke  piers  and  abutments  and  furnish  the  plans, 
^x^CDtlon  of  which  was  suspended  to  enable  a 
s^vly  appointed  officer  In  charge  to  determine 
tb*  location  of  the  bridge  and  adopt  a  general 
^iaa  (or  its  erection,  is  precisely  the  same  pro 
^^to  as  in  cases  where  the  defendants  wrong- 
f-i!!;  pat  an  end  to  the  fulfilment  of  the  con- 
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tract,  which  is  the  difference  between  the  cost 
of  doing  the  work  and  the  price  to  be  paid  for 
it.     Harvey  v.  United  States,  8  Ct.  CI.  501. 

So,  one  who  contracts  for  the  driving  of  cer- 
tain piles  for  bridges,  the  performance  of  which 
the  other  party  refuses  to  permit,  may  recover 
by  way  of  damages  the  difference  between  the 
contract  price  and  the  amount  which  it  would 
have  cost  him  to  perform  the  contract.  And  In 
estimating  the  cost  of  the  performance  of  a 
contract,  an  allowance  must  be  made  for  every 
item  of  cost  and  expense  necessarily  attending 
a  full  compliance,  excluding  all  such,  however, 
as  are  merely  speculative  and  conjectural. 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lutes,  112 
Ind.  276,  11  N.  E.  784,  14  N,  B.  706. 

But  in  Harvey  v.  United  States,  18  Ct.  CI. 
470,  it  was  held  that  an  allowance,  in  a  com- 
mon-law action  In  the  court  of  claims,  to  con- 
tractors for  the  erection  of  the  piers  of  a  bridge, 
of  their  full  profits  on  a  certain  portion  of  the 
work,  without  taking  into  consideration  the 
losses  they  might  have  suffered  in  doing  the 
rest,  which  they  were  prevented  from  doing, 
including  a  finding  for  stone  which  were  never 
put  into  the  wall  by  the  claimants,  is  an  al- 
lowance for  profits  which  cannot  be  recovered 
back,  where  it  was  paid  to  the  contractors  un- 
der a  Judgment  not  appealed  from  and  re- 
versed ;  and  that  fact  may  be  taken  into  con- 
sideration in  a  subsequent  action  before  the 
same  court,  sitting  as  a  court  of  equity,  when 
asked  under  the  mandate  of  the  higher  court 
to  award  the  claimants  a  further  sum  for  the 
same  thing. 

So,  breach  of  contract  between  a  construc- 
tion company  and  a  contractor  to  build  a  road 
with  gravel  between  stated  points,  by  stop- 
ping him  In  the  performance  of  his  work,  war- 
rants a  recovery  of  the  difference  between  the 
amount  which  would  have  been  paid  for  the 
work  when  completed  at  the  contract  price, 
and  what  it  would  have  cost  the  contractor  to 
complete  It.  Bush  v.  Baltimore  &  C.  Constr. 
Co.  88  Md.  665,  41  Atl.  1092. 

And  a  contract  by  a  contractor  with  a  city 
to  grade  a  street,  under  which  he  was  to  re- 
ceive a  designated  price  per  year  for  cutting 
and  excavating,  and  was  also  entitled  to  the 
earth  taken  out,  is  a  contract  to  do  certain 
work  to  be  paid  for  partly  In  money  and  part- 
ly In  material ;  and  where  the  city  refuses  to 
permit  him  to  take  the  material,  he  is  entitled 
to  recover  its  value,  which  would  be  measured 
by  what  he  had  been  obliged  to  pay  In  the  mar- 
ket for  similar  material  to  take  the  place  of 
that  withheld  from  him,  such  damages  not  be- 
ing remote  or  speculative,  and  not  Including 
the  profits  of  the  contract  in   which  he  pro- 
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the  contract,  is  a  proper  subject  for  the  find- 
ing of  a  jury  on  the  proof  that  may  be  "of- 
fered as  to  the  means  which  the  plaintiff  had 
organized  and  was  using  for  the  efficient 
prosecution  of  this  work,  compared  with  the 
means  and  effort  which  the  defendant  has 
used  in  its  accomplishment  of  the  work  so 
done  by  it  in  the  territory  allotted  to  the 
plaintiff.  He  is  not  necessai-ily,  or  even 
probably,  entitled  to  receive  the  full  speci- 
fied rate  of  per  cent  on  the  first  year's  and 
subsequent  premiums  paid  and  to  be  paid  on 
policies  so  issued  by  the  defendant  through 
its  other  agents  and  agencies;  for  some  de- 
duction must  necessarily  be  made  on  account 
of  the  fact  that  he  could  incur  no  current 
expenses,  nor  render  any  personal  service, 
in  the  procurement  of  this  insurance  thus 
obtained  by  the  defendant  through  its  other 
agents  and  agencies.     The  condition  of  the 


business  in  Texas  at  the  time  of  the  breach ; 
the  me^ns  that  had  been  used  and  were  be- 
ing used  by  the  plaintiff  to  work  the  terri- 
tory allotted  to  nim;  the  machinery  which 
he  had  organized  for  the  purpose  of  that 
work;  the  reasonable  cost  of  its  continued 
operation;  the  extent  of  the  territory  allot- 
ted to  him;  the  number  of  persons  therein 
who  were  fit  subjects  for  such  insurance  as 
the  defendant  proposed  to  write;  the  reason- 
able relative  proportion  of  cost  for  the  first 
year  of  organizing  the  business  and  putting 
it  in  operation,  to  the  cost  of  continuing  its 
conduct  during  the  subsequent  years;  the 
machinery  actually  used  by  the  defendant 
after  it  entered  the  territory  allotted  to  the 
plaintiff,  and  its  success,  through  the  use 
of  this  machinery  and  the  agencies  it  estab- 
lished, in  obtaining  applicants  for  insurance 
and  holders  for  its  policies, — should  all  be 


posed  to  use  the  grravel.  McManus  v.  Phila- 
delphia, 105  Pa.  304,  45  Atl.  1053. 

So.  one  who  contracts  with  a  city  to  con- 
struct certain  sidewalks,  and  is  prevented  by 
the  city  from  performing  and  completing  his 
contract.  Is  entitled  to  recover  the  dlflference 
between  the  contract  price  and  what  it  would 
have  actually  cost  to  have  completed  the  con- 
tract. Toledo  V.  Llbbie,  '19  Ohio  C.  C.  705, 
Appx. ;  Devlin  v.  New  York,  4  Misc.  106,  24  N. 
Y.  Supp.  lie. 

And  the  act  of  a  city  In  preventing  a  con- 
tractor from  doing  any  more  work  under  a  con- 
tract with  him  for  cleaning  the  streets  of  the 
city,  provided  for  by  law,  and  rescinding  the 
contract,  entitles  him  to  recover  for  the  prof- 
its and  advantages  which  would  have  inured 
to  him  as  the  direct  and  immediate  fruits  of 
the  contract  had  he  been  permitted  to  perform 
the  same.     Devlin  v.  New  York,  63  N.  Y.  8. 

To  which  should  be  added  the  amount  of 
prolits  which  the  contractor  would  have  de- 
rived from  the  sale  of  ashes,  garbage,  etc. 
Devlin  v.  New  York,  4  Mlac.  106,  24  N.  Y.  Supp. 
116. 

A  contractor  for  the  construction  of  certain 
sidewalks,  however,  who  takes  his  contract  at 
a  price  at  which  there  is  no  profit,  loses  nothing 
by  the  action  of  the  city  in  abandoning  the  con- 
tract and  preventing  his  performance,  and  can 
therefore  recover  nothing ;  but  if  the  contract 
price  exceeds  what  it  would  cost  to  complete 
the  work,  the  excess  would  be  the  measure  of 
bis  damages.  Toledo  v.  Llbbie,  19  Ohio  C.  C. 
705,  Appx. 

And  the  agents  of  a  city  in  entering  into  a 
contract  with  a  contractor  for  the  cleaning  of 
its  streets,  and  agreeing  to  the  price  set  for 
the  work,  are  deemed  to  have  in  mind  only  the 
actual  and  fair  cost  of  the  work  to  the  party 
by  whom  it  should  be  performed,  and  the  prof- 
its to  which  the  contractor*  would  be  entitled 
upon  that  basis,  and  these  are  all  that  can  be 
recovered  In  an  action  for  a  breach  of  the  con- 
tract. Any  incidental  advantages  which  the 
contractor  could  secure  by  favorable  contracts, 
for  parts  of  the  work,  cannot  be  availed  of  as 
damages  for  the  breach.  Devlin  v.  New  York, 
63  N.  Y.  8. 

And  the  future  profits  of  a  contract  with  the 
city  to  clean  and  repair  certain  streets  for  two 
years,  broken  by  failure  to  pay  for  the  work  ac- 
cording to  contract,  is  too  vague  for  recovery 
as  damages  in  an  action  for  the  breach.  Ber- 
gen V.  New  Orleans,  35  La.  Ann.  523. 

And  the  damages  in  an  action  by  a  contractor 
for  breach  by  a  city  of  a  contract  with  it  for 
cleaning  Its  streets,  which  is  the  difference  be- 
tween the  amount  which  the  city  agreed  to 
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pay,  to  which  shoald  be  added  the  amount  of 
profits  the  contractor  would  have  derived  from  . 
the  sale  of  ashes,  garbage,  etc.,  and  the  actual 
cost  to  be  incurred  in  completing  the  work  re- 
maining unperformed,  cannot  be  established  by 
the  estimate  of  witnesses  and  their  opinion  as 
to  the  value  of  the  contract  and  the  probable 
amount  of  profits  which  it  would  have  yielded 
to  the  contractor  during  the  unexpired  time, 
as  such  evidence  is  entirely  speculative.  Dev- 
lin V.  New  York,  4  Misc.  106.  24  N.  Y.  Supp. 
116. 

e.  For  grading;,  excavating,  dredging ,  etc. 

The  rule  that  the  profits  are  direct  and  re- 
coverable unless  they  are  contingent  or  uncer- 
tain also  applies  to  contracts  of  this  class. 

Thus,  under  a  contract  by  which  one  party 
was  to  do  certain  grading  at  a  specified  price 
per  yard,  when  the  number  of  yards  and  the  ex- 
pense of  performing  the  lal)or  can  be  ascertained 
with  almost  exact  certainty,  the  profits  can  be 
ascertained  with  sufficient  accuracy  to  fix  them 
as  the  measure  of  damages  for  breach  of  tbe 
contract.  Hammond  v.  Beeson,  112  Mo.  190, 
20  S.  W.  474. 

And  breach  upon  the  part  of  the  employer 
of  a  contract  for  the  regulating  and  grading  of 
the  iatter's  land  for  the  excavation  and  remov- 
al of  earth  and  rock  therefrom  and  the  erec- 
tion of  a  culvert  thereon,  by  preventing  the  con- 
taactor  from  fully  performing  the  work,  fin- 
titles  the  contractor  to  recover  the  difference 
between  the  actual  cost  of  the  work  and  the 
sum  which  the  employer  had  agreed  to  pay 
therefor.  Riley  v.  Black,  1  Misc.  288,  20  N.  Y. 
Supp.  695. 

And  one  who  contracts  to  excavate  and  cut 
a  passageway  through  a  bar  that  crosses  the 
main  channel  of  a  river,  and  proceeds  with  the 
execution  of  his  contract,  when  the  bar  Is  cut 
away  by  a  freshet,  when  the  other  party  re- 
fuses payment.  Is  entitled  to  recover,  not  the 
gross  contract  price  for  the  residue  of  the 
work,  but  the  fair  and  reasonable  pr6flt  which 
he  would  have  made  by  excavating  the  residue 
over  and  above  the  expense  to  him  of  makirk^ 
suoh  excavation.  Thompson  v.  Georgetown,  1 
Hayw.  &  H.  226,  iFed.  Cas.  No.  13,955. 

So,  under  a  contract  made  with  the  United 
States  for  the  excavation  of  earth  in  enlar^Iufr 
the  basin  of  a  canal,  under  which  the  contractor 
was  to  be  paid  a  designated  price  per  yard  anfl 
have  the  material  excavated,  such  material  bo- 
<ome8  a  part  of  the  consideration  therefor  ;  and 
where  the  contractor  Is  prevented  from  tlie 
completion  of  the  work  without  fault  on  hts 
part  he  is  entitled  to  recover  for  the   loss    oC 
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given  to  the  jury,  under  the  proper  instruc- 
tions oi  the  court,  that  the  panel  of  twelve 
reasonable  men,  in  the  effort  to  do  justice 
between  the  parties,  may  find,  from  a  full 
consideration  of  the  relations  of  the  parties, 
and  their  respective  relations  to  the  work, 
as    shown    by    the     proof,    the    reasonable 
amount  of  damage  that  the  plaintiff  has  suf- 
fered by  the  defendant's  breach  of  the  con- 
tract.   This   indication  of  the  elements  of 
proof  to  be  admitted  in  the  case  is  not,  and 
is  not  intended  to    be,    exhaustive.     Other 
kindred  matter  may  and  doubtless  will  be 
offered.    The  subject  is  not  one  for  what  is 
technically  called  "expert  testimony."     Wit- 
nesses should  not  be  permitted  to  give  what 
may  properly  be   called  "opinion  evidence" 
ai  to  the  value  of  the  contract  at  the  date 
of  its    breach.     Where,  however,  witnesses 
have  had    actual  experience  in   the  transac- 


tion of  such  business,  their  testimony  as  to 
the  particulars  and  result  of  that  experience 
is  not  necessarily  ^'opinion  evidence,"  within 
the  meaning  of  the  term  as  here  used,  but 
may  be  direct  evidence  to  a  substantial  fact 
bearing  directly  upon  the  issues  here  in- 
volved,— as,  for  instance,  the  showing  of  the 
reasonable  expectancy  of  continuing  in  force 
a  definite  proportion  of  the  amount  of  in- 
surance issued  on  the  various  schemes  or 
classes  of  insurance  contemplated  in  the 
contract  between  these  parties  to  have  been 
issued  by  the  defendant.  The  aggregate 
amount  of  damage,  if  any,  found  by  the  jury 
on  both  branches  of  this  inquiry,  must  ex- 
ceed the  amount  of  the  plaintiff*s  outlay  of 
capital  and  personal  service,  as  hereinbe- 
fore indicated,  in  order  to  show  any  recover- 
able profits  lost  to  the  plaintiff;  for  if  that 
outlay  was  made  in  good  faith,  and  is  not 


profits  be  would  have  made  on  the  excavated 
material  had  he  been  permitted  to  complete  the 
work  under  the  contract,  though  the  annul- 
ment of  the  contract  prevented  a  loss  on  the 
work  of  excavation.  Gle&son  v.  United  States, 
33  Ct.  CI.  65. 

And  a  breach  by  the  government  of  a  con- 
tract for  the  excavation  of  earth  and  rock  In 
the  t>ottom  of  the  side  channel  of  the  MIbsIb- 
gippi  river  which  forms  Rock  island,  by  which 
the  United  States  was  bound  to  erect  a  coffer- 
dam snfiicient  to  exclude  the  water  above  from 
entering  the  area  of  excavation,  by  failure  to 
erect  the  dam  until  the  season  within  which 
the  work  was  to  be  done  was  more  than  half 
gone,  renders  the  United  States  liable  for  such 
prutits  as  the  contractor  might  have  made  had 
the  dam  lieen  completed,  and  had  he  been  en- 
abled to  go  on  and  perform  his  work.  Skelsey  v. 
Unitwl  States,   23   Ct.  CI.  61. 

But  a  contractor  under  a  contract  for  exca- 
▼atioD  at  a  designated  price  per  cubic  yard, 
vho  proceeds  to  do  the  least  expensive  part  of 
rt«?  work,  and  Is  fully  paid  for  all  done  at 
the  contract  price,  is  not  entitled  to  recover 
from  the  other  party  to  the  contract  for  terml- 
32 ring  the  contract  and  not  permitting  him  to 
M'mplece  It,  where.  If  he  had  terminated  it, 
Tb%*  more  expensive  character  of  the  work 
^-»uld  have  made  the  contract  as  a  whole  a 
'"iing  one,  as  he  could  only  recover  the  amount 
«  had  lost  bv  the  breach  of  contract.  Doolit- 
t>  V.  McCuI lough,  12  Ohio  St.  360.  • 

S".  where  a  contract  is  made  with  the  state 
tn  complete  a  section  of  a  canal,  and  its  full 
Kfformance  is  prevented  by  authority  of  the 
ffate,  the  contractor  is  entitled  to  recover  for 
lU  work  performed  at  the  contract  price:  but 
if  there  is  no  breach  of  agreement  by  either 
?arTy,  be  cannot  recover  profits.  Jones  v.  Judd, 
4  N.  T.  414. 

And  one  who  contracts  to  dredge  and  remove  a 

'^nain  amount   of  material  from  a  canal  for 

Th-  improvement    thereof,  and  who  is  hindered 

s>i  delayed  In  the  performance  of  the  work  by 

-.V  other  party,  and  finally  the  work  is  stopped 

t9o  months  before  the  expiration  of  the  time 

<r  'hin  which  It  Is  to  be  completed,  is  entitled 

'    recover  all   profits  he  might  have  made  on 

th?  contmct,  and  is  not  confined  to  two  fifths 

'jf  the  unflnisbed   work  on  the  theory  that  his  | 

r--mTery  must  be  restricted  to  the  two  months 

'hf   runalned    of    the    twelve,    where    several 

TioR'hs  of  the  delay  in  th^  performance  of  the 

'  'titract  was   through    the  fault  of  or  by  the 

*>afent  of  the  United  States,  so  that  he  would 

^▼e  been    entitled    to    five    months    to    finish 

•^  contract,   and  It  would  have  been  possible 

y  L  R.  A. 


to  have  completed  it  within  that  time.  Ferris 
V.  United  States.  27  Ct.  C\.  542. 

So,  the  measure  of  damages  for  breach  by 
the  employer  of  a  contract  for  the  drilling  of  a 
well  on  his  premises  to  a  depth  sufficient  to 
furnish  plenty  of  water,  and  to  put  a  good 
pump  therein,  at  a  designated  price  per  foot 
for  the  digging  and  for  the  casing,  by  refusal 
to  permit  completion  after  part  performance, 
is  the  damages  suffered,  not  to  exceed  compen- 
sation for  the  work  already  performed  and 
profits  to  be  made  under  the  contract,  and  not 
the  balance  of  the  contract  price.  Roberts  v. 
Drehmer,  41  Neb.  306,  59  N.  W.  911;  Watson 
V.  Gray's  Harbor  Brick  Co.  3  Wash.  283,  28 
Pac.  527. 

And  in  such  case  the  expense  of  preparation 
for  the  work  cannot  be  included.  Watson  v. 
Gray's  Harbor  Brick  Co.  3  Wash.  283,  28  I'ac. 
527. 

But  profits  which  might  have  been  made  on 
the  unfinished  portion  of  a  well  by  the  digger 
cannot  be  recovered  In  an  action  for  breach 
of  the  contract  for  digging  it,  where  the  de- 
fendant had  reserved  the  right  to  terminate  the 
contract  at  any  stage  of  the  work,  and  work 
ceased  by  reason  of  the  collapse  of  casing  sup- 
plied by  the  defendant.  It  not  appearing  that 
the  bad  casings  were  supplied  for  the  purpose 
of  evading  the  contract.  McPherson  v.  San 
Joaquin  County    (Cal.)   56  Pac.  802. 

And  one  who  entered  into  a  contract  to  drill 
and  sink  a  well  for  another  to  the  satisfac- 
tion of  the  latter,  furnishing  the  necessary 
material,  and  to  be  paid  at  a  certain  rate  per 
foot.  It  being  agreed  that  nothing  was  to  be 
paid  until  a  sufficient  supply  of  water  was  ob- 
tained and  the  well  completed,  after  which 
and  before  the  completion  of  the  well  he  was 
wrongfully  driven  by  the  other  party  from  the 
premises  and  compelled  to  abandon  the  con- 
tract, Is  entitled  to  recover  at  the  designated 
rate  per  foot  for  the  number  of  feet  actually 
drilled  and  sunk  only,  the  general  rule  as  to 
the  meastire  of  damages,  that  the  contractor 
is  entitled  to  recover  the 'difference  betw-een 
the  contract  price  and  the  amount  which  it 
would  have  cost  him  to  complete  the  contract 
work,  not  applying,  as  it  would  be  a  matter  of 
speculation  as  to  what  depth  he  would  have 
to  go  to  obtain  sufficient  water.  Olson  v. 
Nonenmacher,  63  Minn.  425,  65  N.  W.  642. 

f.  Logging  and  lumber  contracts. 

The  profits  to  be  derived  by  the  lumberman 
from  logging  and  lumber  contracts  are  not  only 
proximate  and  direct,  but  also   peculiarly  cer- 


73 


United  States  CinouiT  Cocut  of  Appeals. 


Ja9., 


shown  by  the  defendant  to  have  been  extrav- 
agant and  unnecessary  for  the  purpose  of 
carrying  out  the  contract,  it  must  be  re- 
coverable in  any  event.  Assuming,  as  we 
have  said  we  must  for  the  purpose  of  this 
hearing,  that  the  proof  will  support  the  al- 
legations of  the  petition  in  reference  to  the 
breach  of  the  contract  by  the  defendant,  un- 
less the  loss  of  profits  as  found  by  the  jury 
shall  exceed  this  amount  for  outlay  and  per- 
sonal service,  the  plaintiff  can  make  no  fur- 
ther recovery  on  the  basis  of  loss  of  profits. 
If,  however,  the  jury  find  that  by  the  breach 
of  the  contract  the  plaintiff  has  suffered  loss 
of  profits  to  an  amount  in  excess  of  the 
amount  that  the  proof  shows  he  is  entitled 
to  recover  for  outlay  of  personal  service  and 
expenses,  he  may,  in  addition  thereto,  re- 
cover such  excess  of  damages  so  incurred  and 
found  by  the  jiiry  on  account  of  his  loss  of 


profits.  Of  course,  if  the  proof  does  not  sup- 
port the  plaintiff's  allegations  as  to  his  per- 
formance of  the  covenants  binding  him  in  the 
contract,  then  no  breach  thereof  by  the  de- 
fendant has  been  shown,  and  the  plaintiff 
can  have  no  recovery  in  this  action. 

We  are  of  opinion  that  the  views  we  have 
here  expressed  are  supported  by  the  cases  of 
high  authority  which  we  have  partially  re- 
viewed in  the  foregoing  opinion,  and  the 
many  citations  of  other  precedents  to  which 
the  cases  we  have  reviewed  refer,  many  of 
which  we  have  carefully  examined. 

Our  decision  is,  therefore,  that  the  judg- 
ment of  the  Circuit  Court  is  reversed,  and 
the  cause  remanded  to  that  court,  with  direc- 
tions to  it  to  award  the  plaintiff  a  new  trial, 
and  thereafter  to  proceed  according  to  law, 
and  in  conformity  to  the  views  expressed  in 
this  opinion. 


tain  owins  to  the  facility  and  accuracy  with 
which  the  cost  of  execution  may  be  estimated. 

Thus,  a  party  contracting  to  cat,  haul,  and 
deliver  all  the  merchantable  cedar  on  a  des- 
ignated tract  of  land,  who  is  prevented  by  the 
other  party  from  performing  the  whole  con- 
tract, may  recover  damages  for  loss  of  profits 
he  would  have  made  had  he  not  been  pre- 
vented from  performing.  Atkinson  v.  Morse, 
63  Mich.  276,  20  N.  W.  711 ;  Goodrich  v.  Hub- 
bard, 61  Mich.  63,  16  N.  W.  232. 

And  the  measure  of  damages  for  breach  of  an 
agreement  to  cut  and  haul  timber  at  a  stipulated 
price,  violated  by  the  person  for  whom  it  was 
to  be  cut  and  hauled.  Is  the  difference  between 
the  stipulated  price  and  the  cost  of  doing  the 
work,  together  with  compensation  for  any  Inci- 
dental lona  that  could  be  reasonably  anticipated 
by  the  parties  as  likely  to  result  from  the 
breach.  Hutt  v.  Hlckey,  67  N.  H.  411,  29  Atl. 
456;  Brent  v.  Parker,  23  Fla.  200,  1  So.  780; 
Raybum  v.  Comstock,  80  Mich.  448.  45  N. 
W.  378;  Lee  v.  Briggs,  99  Mich.  487,  58  N. 
W.  477 ;  Allen  v.  Murray,  87  Wis.  41,  57  N.  W. 
979.     . 

As  there  is  no  particular  element  of  uncer- 
tainty regarding  the  profits  the  lumberman 
would  have  realized  from  the  performance  of 
the  contract.  Raybarn  v.  Comstock,  80  Mich. 
448,  45  N.  W.  378;  Goodrich  v.  Hubbard,  61 
Mioh.  63,  16  N.  W.  232. 

In  Goodrich  v.  Hubbard,  61  Mich.  63,  16  N. 
W.  232,  supra,  Masterton  v.  Brooklyn,  7  Hill, 
72,  42  Am.  Dec.  38,  ttupra,  II.  g.,  was  distin- 
guished upon  the  ground  that  in  that  case  the 
injured  party  elected  to  consider  the  contract 
broken  before  the  time  for  full  performance 
had  expired,  and  the  claim  wa?  for  breach  of 
a  contract  running  for  a  period  of  five  years, 
of  which  about  one  year  and  a  half  only  had 
expired,  and  the  Jury  had  no  certain  data  upon 
which  to  estimate  the  profits  of  the  remaining 
three  years  and  a  half,  while  in  the  present 
case  there  are  certain  data  for  estimating  the 
damages. 

So,  one  who  enters  into  a  contract  to  haul 
logs,  the  owner  agreeing  to  have  all  roads  used 
in  the  hauling  open  and  in  condition  at  a  des- 
ignated time,  which  hauling  Is  prevented  by 
failure  to  furnish  the  roads  as  agreed,  is  en- 
titled to  recover  as  damages  at  least  the  amount 
of  profits  which  he  would  have  realized  had  he 
not  been  thus  precluded  from  performing  his 
contract.  Corbett  v.  Anderson,  85  Wis.  218,  54 
N.  W.  727. 

And  one  who  contracts  with  a  miller  to  go 
on  certain  lands,  haul,  drive,  and  deliver  a 
designated  quantity  of  logs  within  a  specified 
time  at  his  mill,  the  miller  to  furnish  the  con- 
63  L.  R.  A. 


tractor  with  feed,  hay,  and  provisions  as  often 
as  the  same  should  be  needed  for  men  and 
teams,  which  contract  is  broken  by  failure  and 
neglect  of  the  miller  to  furnish  the  same  in  suf- 
ficient quantities  to  enable  the  men  and  teams 
to  work  continuously.  Is  entitled  to  recover  of 
(he  miller  the  contract  price  of  the  logs  actual- 
ly cut  and  delivered,  the  extra  expense  of  deliv- 
ering such  logs  by  reason  of  the  miller's  failure 
to  furnish  supplies  beyond  the  contract  price. 
If  supplies  had  been  furnished  according  to  the 
contract,  and  the  difference  between  the  con- 
tract price  and  the  actual  cost  to  the  contract- 
or of  putting  in  the  logs  not  delivered.  Salvo 
V.  Duncan,  49  Wis.  151.  4  N.  W.  1074. 

And  one  who  contracts  with  a  land  owner 
to  lumber  a  tract  of  land,  which  contract  is 
broken  by  the  owner  by  selling  the  portion  of 
land  from  which  the  contractor's  profits  would 
be  made,  is  not  required  to  go  on  and  lumber 
the  other  portion  of  the  land  at  a  loss;  but 
he  can  recover  profits  under  the  whole  con- 
tract. Lee  V.  Briggs.  99  Mich.  487,  58  N.  W. 
477. 

So,  one  who  contracts  to  cut  and  put  a  larige 
quantity  of  logs  in  a  river,  performance  of 
which  contract  is  prevented  by  the  other  party, 
is  entitled  to  the  contract  price  less  the  aum 
it  would  cost  to  put  the  timber  in  the  river 
where  it  was  to  be  delivered,. the  recovery  beiniie' 
proximate,  and  not  speculative,  profits.  Wil- 
liams V.  Crosby  Lumber  Co.  118  N.  C.  928.  ^4 
S^  E.  800. 

And  the  measure  of  damages  for  the  breach 
by  the  oVner  of  a  contract  for  floating  and  de- 
livery of  logs  Is  the  contract  price  less  the  cost 
of  carrying  it  out,  the  cost  Including  the  value 
of  the  party's  own  service,  in  addition  to  the 
outlay  of  money  on  his  part  necessary  to  carry 
out  the  stipulations  of  his  agreement.  Long  v. 
McCauley   (Tex.)   3  S.  W.  689. 

And  the  proper  measure  of  damages  for 
breach,  by  the  owner  of  logs,  of  a  contract  for 
towing  them,  by  preventing  the  performance- 
of  the  contract.  Is  the  difference  between  the 
contract  price  and  what  it  would  have  cost  to 
tow  them.  Pevey  v.  Schulenburg  &  B.  Lumber^ 
Co.  33  Minn.  45.  21  N.  W.  844 ;  Glasple  v.  Glas- 
sow.  28  Minn.  158,  9  N.  W.  669. 

Together  with  any  sums  he  had  necessariljr 
expended  before  he  knew  of  the  other  party's  re- 
fusal to  abide  by  the  contract  in  making  prep- 
arations to  perform  It.  Glasple  v.  Qlassow, 
28  Minn.  158,  9  N.  W.  669. 

And  where  this  rule  cannot  be  applied  froDc» 
the  peculiar  nature  of  the  contract,  he  may  Ix^ 
a  proper  case  recover  damages  for  preparatory 
work  done  by  him,  as  a  preliminary  necessar^r 
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to  the  performance  of  hlB  contract.  Brent  v. 
Pxrker,  23  Fla.  200,  1  So.  780. 

And  breach  of  a  contract  to  furnish,  in  a 
boom  for  sawing,  all  the  logs  In  a  designated 
lot.  and  which  should  come  down  into  the  boom 
daring  the  sawing  season,  entitles  the  party 
injured  to  such  actual  damages  as  he  can  show 
he  sustained  as  the  necessary  consequence  of 
nonperformance  of  the  agreement ;  but  no 
epeculatlve  damages  can  be  allowed.  Petrie  v. 
Lane,  oS  Mich.  527,  25  N.  W.  504. 

Dut  one  who  contracts  to  drive  certain  logs 
into  a  boom  and  land  them,  who  is  prevented  by 
the  other  contracting  party  from  fully  perform- 
ing, cannot  recover  the  whole  of  the  agreed 
price  when  he  did  not  do  all  the  work.  He  Is 
only  entitled  to  the  profits.  Glaspie  y.  Glas- 
»>w,  28  &Unn.  158,  9  N.  W.  669. 

So,  profits  which  would  arise  from  an  under- 
taking to  provide  logs  and  bolts  at  a  mill,  and 
to  pay  a  certain  price  for  the  services  in  manu- 
facturing them  into  lumber,  are  not  so  specula- 
rivo  as  to  preclude  a  recovery  therefbr  In  an 
action  for  breach  of  the  undertaking.  Barrett 
V.  Grand  Rapids  Veneer  Works,  110  Mich.  6, 
67  N.  W.  076. 

And  failure  to  furnish  a  quantity  of  logs 
nnder  a  contract  with  mill  owners  to  saw  them 
at  a  designated  price  per  thousand  warrants 
a  recovery  by  the  mill  owners  for  the  profit 
they  .would  have  realised  had  they  been  per- 
mitted to  perform  the  work,  which  is  ascer> 
tained  by  taking  the  difference  between  the  con- 
tract price  and  the  cost  of  doing  the  work. 
Nash  T.  Hozle,  59  Wis.  884,  18  N.  W.  408; 
Leonard  ▼.  Beaudry,  68  Mich.  312,  36  N.  W. 
%8 ;  Dunn  ▼.  Johnson,  83  Ind.  54,  5  Am.  Rep. 
I7f;  Blood  V.  Herring,  22  Ky.  L.  Rep.  1725, 
61  S.  W.  273. 

And  the  right  to  recover  the  difference  be- 
tween the  contract  price  of  the  work  to  be  done 
and  the  reasonable  cost  of  the  work  at  the  usual 
and  ordinary  price,  for  breach  of  a  contract 
to  fomlsb  a  designated  number  of  saw  logs 
to  be  sawed  at  a  designated  price,  consisting 
of  failure  jto  pay  for  lumber  sawed  and  to  de- 
liver a  portion  of  the  logs,  is  not  affected  by 
the  fact  that  the  plaintiff  sold  his  mill  after  he 
was  notified  by  the  defendant  that  he  would 
pay  for  no  more  sawing  and  deliver  no  mor4 
logs,  or  by  the  fact  that  he  made  a  subcontract 
with  some  other  person  to  saw  the  logs  that 
might  be  delivered  Dunn  v.  Johnson,  83  Ind. 
'A,  5  Am.  Rep.  177. 

And  testimony  in  an  action  for  breach  of  a 
rsntract  to  furnish  a  designated  quantity  of 
if^gs  to  be  sawed  at  a  mill  as  to  the  capacity  of 
the  mill  for  sawing  lumber,  and  tending  to 
ihow  the  length  of  time  it  would  have  taken  to 
saw  the  logs  contracted  for,  and  as  to  the  dally 
cxpsase  of  operating  the  mill  in  performing 
the  work.  Is  such  that  the  Jury  can  safely  and 
^!stly  estimate  the  damage  without  entering 
into  the  field  of  speculation  and  conjecture. 
Leonard  t.  Beaudry,  80  Mich.  163,  45  N.  W.  66. 

So,  one  who  contracts  with  a  mill  owner  to 
operate  a  mill,  hiring  his  own  help,  and  to  cut 
iliinglea  ont  of  timber  which  the  mill  owner  is 
to  famish  at  a  designated  price,  is  entitled, 
OB  breach  of  the  contract  by  the  mill  owner,  to 
the  profits  which  he  might  have  made  by  cut- 
ting timber  np  to  the  capacity  of  the  mill  for 
the  given  time,  as  there  is  no  element  of  un- 
certainty in  such  profit.  Fell  v.  Newberry,  106 
Mich.  542,  64  N.  W.  474. 

In  the  aboTe  case  it  was  said  that  It  may  be 
dJBcult  to  reconcile  the  case  of  Talcott  v.  Crip- 
r^n,  52  MIcli.  633,  18  N.  W.  892,  infra,  with 
Leonard  ▼.  Beaudry,  68  Mich.  322,  36  N.  W. 
^S,  supr9,  but  Id  so  far  as  the  two  cases  con- 
f  rt  the  latter,  it  must  be  held,  has  overruled 
•v'  former. 


And  the  actual  loss  for  violation  of  a  con- 
tract between  a  lumber  company  a«id  a  con- 
tractor by  which  the  lumber  company  was  to 
furnish  certain  machinery  and  the  contractor 
was  to  manufacture  a  designated  quantity  of 
lumber,  occasioned  by  a  failure  on  the  part  of 
the  lumber  company  to  furnish  machinery 
suitable  for  the  work,  whereby  the  contractor 
was  prevented  from  manufacturing  the  quan- 
tity he  otherwise  would,  would  be  the  profits 
which  the  contractor  could  have  made  upon  a 
completed  performance  of  the  contract ;  and 
such  profits  would  consist  of  the  contract  price 
for  the  lumber  which  he  was  prevented  from 
manufacturing,  less  the  expense  which  would 
have  accrued  in  manufacturing  it  over  and 
above  the  amount  necessarily  expended  in 
manufacturing  the  amount  actually  manufac- 
tured. Winaus  V.  Sierra  Lumber  Co.  66  CaL 
61,  4  Pac.  932. 

Failure  to  deliver  logs  under  a  sawing  con- 
tract, however,  does  not  entitle  the  owner  of 
the  saw  mill,  as  a  matter  of  law,  to  recover 
the  profits  upon  all  the  logs  mentioned  in  the 
contract  independent  of  any  fact  or  thing 
showing  actual  damages.  Fetrle  v.  Lane,  67 
Mich.  464,  35  N.  W.  70. 

g.  For  mechanical  work. 

The  measure  of  damages  against  a  party 
who  has  employed  another  to  do  certain  me- 
chanical work  at  an  agreed  price,  and  who  has 
countermanded  his  directions  and  forbidden  the 
further  execution  of  tHe  work  after  it  has  been 
commenced,  is  not  the  whole  amount  agreed 
to  be  paid,  but  a  Just  recompense  ^or  such  in- 
Jury  as  the  party  employed  has  sustained  on 
account  of  the  breach  of  the  agreement;  and 
such  damages  would  include  a  recompense  for 
the  labor  done  and  materials  used,  and  such 
further  damages  as  might  upon  legal  princi- 
ples be  assessed  for  the  breach.  Clark  v.  Mar- 
slglia,  1  Denlo,  817,  43  Am.  Dec.  670. 

Thus,  breach  of  a  contract  to  furnish  stock 
for  the  manufacture  of  certain  lathes,  and  to 
pay  for  finishing  the  lathes,  by  failure  to  fur- 
nish stock,  so  that  a  part  of  the  lathe«  were 
not  finished,  authorizes  the  manufacturer  to 
recover  such  sum  for  damages  as  he  would  have 
realized  in  profits  if  the  contract  had  been 
fully  performed.     Fox  v.  Harding,  7  Cush.  516. 

And  refusal  by  one  party  to  furnish  the  oth- 
er party  with  wire,  pursuant  to  a  contract  by 
which  the  owner  was  to  manufacture  barb 
wire  for  the  other  from  wire  furnished  by  him, 
entitles  the  injured  contractor  to  recover  the 
difference  between  the  contract  price  and  the 
cost  of  doing  the  work.  Crescent  Mfg.  Co.  v. 
N.  O.  Nelson  Mfg.  Co.  100  Mo.  325,  13  S.  W. 
503. 

And  one  Who  contracts  to  manufacture  for 
another  a  designated  number  of  straw  cutters, 
and  is  prevented  by  the  other  party  to  the  con- 
tract from  completing  them,  is  not  entitled 
to  recover  for  the  value  or  price  of  his  mate- 
rials or  labor,  but  for  damages  for  being  pre- 
vented from  completing  the  machines :  and 
where  unfinished  machines  are  left  on  his 
hands,  whatever  they  are  worth  to  him  should 
be  considered  in  estimating  the  damages.  Allen 
V.  Thrall,  36  Vt.  711. 

So,  one  who  constructs  seven  iron  meer- 
ohaums  according  to  plans  and  specifications 
nnder  a  contract  for  the  construction  of  twen- 
ty-seven meerchaums,  after  which  he  is  pro- 
hibited from  going  on  with  the  contract  by 
the  other  party.  Is  entitled  to  recover  the  dam- 
ages sustained  by  the  refusal  of  the  other  par* 
ty  to  talie  the  whole  number  agreed  upon.  Un- 
derbill V.  North  American  Kerosene  Gaslight 
Co.  36  Barb.  354. 
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And  the  measure  c^f  damages  for  breach  by 
the  employer  of  a  contract  to  make  certain  al- 
terations in  a  steam  engine,  payment  to  be 
made  only  in  case  of  the  attainment  of  a  cer- 
tain result,  would  be  the  difference  between  the 
cost  and  the  price  agreed  to  be  paid.  If  the 
xiature,  extent,  and  probable  cost  of  the  altera- 
tions contemplated  were  known ;  but  in.  the 
absence  of  evidence  on  that  point  judgment 
for  the  full  contract  price  should  be  given. 
Coffee  V.  Melggs,  9  Cal.  3G4. 

And  where  a  contract  Is  entered  into  by  the 
commissioners  of  a  sinking  fund  of  a  state  with 
a  bank-note  engraving  company  for  the  engrav- 
ing and  printing  of  certain  bonds,  coupons,  and 
certificates  provided  for  by  law,  and  the  sink- 
lng-fui»d  commissioners  afterwards  revoke  the 
contract  and  return  to  the  bank-note  company 
the  notes  already  engraved,  the  company  is  en- 
titled to  recover,  if  at  all,  for  the  amount  of 
the  actual  damages  sustained ;  and  in  ascer- 
taining such  actual  damages  the  Jury  should 
allow  a  fair  and  reasonable  compensation  for 
all  work  and  labor  performed  and  materials 
used,  and  ,the  repayment  of  all  moneys  ex- 
pended in  the  execution  and  performance  of 
the  contract,  and  for  any  profits  which  would 
have  been  realized  if  the  bank-note  company 
had  been  permitted  to  execute  the  contract  ac- 
cording to  the  terms  agreed  upon,  with  inter- 
est, in  the  discretion  of  the  jury.  Kendall 
Bank  Note  Co.  v.  Sinking  Fund  Comrs.  79  Va. 
663. 

So,  the  measure  of  damages  for  failure  of 
one  party  to  a  contract  to  deliver  corn  to  be 
ground  in  the  other's  mill  as  agreed  is  the  dif- 
ference between  the  cost  of  grinding  and  the 
contract  price,  and  the  burden  rests  with  the 
defendant  to  prove  any  matter  which  might  go 
in  reduction  of  such  damages.  Oldham  v. 
Kerchner,  81  N.  C.  430,  79  N.  C.  106,  28  Am. 
Hep.  302. 

And  the  measure  of  damages  for  breach  by  an 
employer  of  a  contract  with  a  brick  maker  for 
making  and  burning  a  large  quantity  of  brick 
at  an.  agreed  price,  by  refusal  to  permit  the 
completion  of  the  contract,  is  the  difference 
between  the  contract  price  for  the  work  to  be 
done  and  the  reasonable  cost  of  the  work  at  the 
usual  and  ordinary  price,  and  evidence  in  an 
action  for  the  breach,  tending  to  -show  the 
value  of  the  alleged  contract  if  it  had  been 
completed,  is  admissible,  even  in  the  absence 
of  allegations  of  special  damages.  Hadley  v. 
Prathcr,  64   Ind.   137. 

And  refusal  by  one  party  to  a  contract  for 
the  manufacture  of  a  specified  number  of  tons 
of  phosphate  to  permit  the  other  party  to 
manufacture  it,  the  manufacturer  being  at  all 
times  prepared  to  go  on  with  and  complete  the 
contract,  warrants  a  recovery  upon  his  part 
of  the  difference  between  the  cost  of  manufact- 
uring according  to  the  contract  and  the  price 
agreed  to  be  paid  therefor  in  the  contract. 
Eckenrode  v.  Chemical  Co.  55  Md.  51. 

So.  the  measure  of  damages  for  refusal  of  one 
party  to  permit  the  other  party  to  complete 
the  performance  of  a  contract  to  do  the  press 
work  for,  and  fold  and  paste,  a  semi-monthly 
publication  for  a  period  of  years  is  the  value  of 
the  contract  to  the  plaintiff,  to  be  ascertained 
by  ascertaining  the  cost  of  the  work  and  de- 
ducting it  from  the  entire  contract  price.  En- 
nis  V.  Buckeye  Pub.  Co.  44  Minn.  104,  46  N. 
W.  314. 

Ihe  value  of  the  use  of  machinery  involves 
profit,  however,  and  a  party  is  not  entitled  in 
an  action  for  damages  for  breach  of  contract 
for  the  loss  of  profits  unless  the  act  complained 
of  has  deprived  him  of  an  opportunity  to  earn 
them ;  and  he  cannot  recover  for  such  use  un- 
less it  appears  that  he  was  necessarily  deprived 
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of  the  use  of  his  machinery  elsewhere.  Bos- 
ton V.  Henderson,  92  Mich.  606,  52  N.  W.  1020. 
And  the  damages  suffered  by  one  who  en- 
tered into  a  contract  with  the  United  States 
government  for  the  manufacture  of  mail  locks 
under  which  the  government  was  bound  to 
furnish  him  with  work  during  the  life  of  his 
patent,  which  he  assigned  to  the  government 
in  consideration  of  being  employed  to  make  the 
locks  and  for  the  purpose  of  securing  the  Unit- 
ed States  in  the  exclusive  right  to  use  such 
locks  for  the  safety  of  the  mails,  which  con- 
tract was  annulled  by  the  United  States  after 
he  had  prepared  for  its  performance,  arises 
from  the  fact  of  the  refusal  to  employ  him,  and 
remnncr.Htion  for  the  use  of  the  patent  must  be 
found  in  the  profits  growing  out  of  the  con- 
tract ;  and  no  damages  can  be  allowed  for  the 
subsequent  use  by  the  United  States  of  such 
patent.     Nock  v.  United  States,  2  Ct.  CI.  451. 

h.  Par  aervices  or  labor  generally. 

Contracts  for  general  services  and  labor  fall 
within  the  rule  applicable  to  contracts  for  serv- 
ices of  a  more  special  character,  the  employee's 
profits  arising  therefrom  l>eing  the  direct  fruit 
thereof  and  recoyerable  unless  too  contingent 
or  uncertain. 

Thus,  breach  of  a  contract  to  deliver  a  des- 
ignated number  of  hogs  to  be  8iaughter|d  be- 
tween specified  periods  authorizes  the  person 
to  whom  they  were  to  be  delivered  to  recover 
the  net  profits  of  slaughtering  the  hogs  over  the 
expense  of  slaughtering  at  customary  prices, 
where  he  shows  that  he  was  at  all  times  ready 
and  willing  to  slaughter  them  according  to  hia 
undertaking.  Thompson  v.  Jackson,  14  H. 
Mon.  114  ;  Floyd  v.  United  States,  2  Ct.  CI.  429. 

So,  one  who  contracts  to  harvest  a  large 
number  of  acres  of  grain  at  a  designated  price 
per  acre,  who  is  prevented  from  completing  the 
contract  after  a  part  of  it  has  been  harvested, 
cannot  recover  the  whole  contract  price  for 
that  portion  of  the  ?rork  completed  by  him,  and 
also  his  outlay  and  cost  of  performance:  bur. 
In  addition  to  the  expeaaea  incurred  by  him  for 
outlay  and  the  cost  of  performance,  he  should 
be  allowed  the  reasonable  value  of  his  own 
services,  and  of  the  use  of  the  property  as  a 
part  of  the  damages  sustained  by  him,  and  also 
a  portion  of  the  profits  which  he  would  have 
made  under  the  contract.  Cederberg  v.  Robl> 
son,  100  Cal.  94,  34  Pac.  626. 

And  the  rule  of  damages  for  breach  of  con- 
tract for  doing  a  specific  work  for  a  specified 
price,  as  for  the  pulling  of  stumps  and  putting'' 
them  into  a  fence  and  clearing  the  land,  per- 
formance  of  which  is  prevented  by  the  owner, 
is  the  profit  which  the  contractor  would  havo 
realized  had  he  been  permitted  to  perform*  the 
work,  and  not  the  difference  between  the  con- 
tract price  and  the  sum  the  contractor  actual- 
ly received  from  other  employment  during  tlio 
time  he  would  have  been  employed  in  complete* 
Ing  the  work.  Nilson  v.  Morse,  52  Wis.  f^lO.  ^ 
N.  Vf .  1. 

but  breach  by  the  owner  of  a  conCfact  by 
which  he  placed  in  the  possession  and  manage- 
ment  of   another   certain   stock   for  one   year, 
agreeing  that  for  his  services  he  should  receive 
a  stated  Interest  In  kind  in  the  cattle  and  their 
increase,  and  that  if,  at  the  expiration  of   tlie 
first  year,   he  desired  to  continue  the  employ- 
ment upon  the  same  terms  he  might  do  so.    by^ 
the  termination  of  the  contract  at  the  end   of 
the   first  year,   does   not  entitle   the  party    in- 
jured to  recover  for  what  he  supposed  his   in- 
terest in  the  stock  would  have  been  up  to   tbe 
date  of  tbe  trial,  Including  his  interest  in    ttie 
expected    increase,   as   such    a    recovery    wOultl 
Include  speculative,   imaginary,   and  hypothetl- 
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dl  profits,  which  are  too  remote  to  be  the  basis 
of  a  legitimate  claim.  Couch  v.  Parker,  1  Tex. 
App.  ClT.  Cas.  (White  &  W.)  f  437,  p.  193. 

So,  one  who  entered  into  a  contract  with  an- 
other to  devote  his  entire  time  and  attention 
for  one  year  to  the  performance  of  the  duties 
of  geDeral  superintendent  of  the  other's  works, 
iQcluding  the  appointment  of  agents  to  sell  the 
foods  manufactured,  and  was  to  receive,  not 
only  a  fixed  salary,  but  also  a  certain  commis- 
«{oa  on  the  gross  amount  of  all  sales  made, 
Is  entitled  to  recover,  for  a  breach  of  the  con- 
rract  at  the  end  of  about  ten  months,  the  com- 
miitslons  on  all  sales  made  during  the  year, 
though  not  payable  until  after  the  action  was 
brought.    Blair  v.  Laflin,  127  Mass.  618. 

And  where  a  party  entered  into  a  contract 
wltli  the  owners  of  the  main  building  in  the 
New  Orleans  exposition  grounds  to  take  down 
the  trusseR  and  spars  at  $5  each,  and  the  own- 
er, while  the  contractor  was  at  work  within  the 
building,  stripped  it  of  sheathing,  rafters,  pur- 
11d4>s,  and  braces,  so  that  the  trusses  and  spars 
f<>ll.  some  of  which  killed  two  of  the  contract- 
or's employees  and  wounded  another,  the  con- 
tractor was  Justified  in  quitting  the  work  and 
abandoning  the  coatract,  and  is  oititled  to  re- 
cover of  the  owner  of  the  building,  as  damages, 
rbe  profits  which  be  would  have  earned  had  the 
<H)Dtract  been  completed  and  carried  out. 
Lvnrh  v.  Sellers,  41  La.  Ann.  375,  5  L.  R.  A. 
*Jl\  h  So.  561. 

And  the  master  of  a  fishing  vessel,  employed 
for  the  season  to  be  paid  at  a  rate  based  upon 
the  number  of  fish  caught,  and  discharged  after 
a  few  weeks'  service,  is  entitled  to  recover  for 
ibe  discharge  the  amount  based  upon  the  con- 
tract rate  measured  by  the  actual  catch  of  fish 
by  that  vessel  during  the  season,  less  the 
amount  already  received  by  him.  Fee  v.  Orient 
Fertilizing  Co.  36  Fed.  500. 

Bat  a  ship  master's  proportion  of  a  bounty 
on  a  voyage  of  a  vessel  and  crew  according  to 
(he  laws  of  the  United  States,  though  perhaps 
admissible  in  evidence  in  an  action  for  breach 
of  contract  on  the  part  of  the  owners  to  employ 
hiDi.  In  connection  with  other  evidence  to  as- 
sist the  Jury  in  estimating  the  value  of  the 
vcyage  for  which  he  was  employed.  Is  In  no 
jast  sense  a  distinct  element  of  damage,  and 
refusal  of  the  f^oart  to  so  instruct  is  not  error. 
Lldredge^v.  Smith,  13  Allen,  140. 

And  one  who  contracts  to  take  charge  of  a 
park  for  the  purpose  of  supplying  visitors  with 
soda  water,  lemonade,  ice-cream,  luncheon,  and 
^'tber  refreshments,  and  of  employing  a  band  of 
ciusic  for  visitors  desiring  to  dance,  and  of  col- 
let tnip  of  the  dancers  a  fee,  and  who  is  en- 
titled under  the  contract  to  any  profits  he 
may  make  from  sales  to  visitors,  who,  after  be- 
ioj?  pnt  in  possession,  is  forcibly  ejected  by  the 
other  party  to  the  contract,  is  entitled  to  re- 
'*^v4'r  the  expenses  incurred  by  him  in  his  prep- 
aration to  perform  the  contract ;  but  the  antlcl- 
r«ied  profits  are  too  speculative  to  admit  of 
'•'ear  and  dfrect  proof,  and  therefore  are  not 
rnsjverable,  O'Connell  v.  Rosso,  56  Ark.  603, 
20  S.  W.  531. 

S«,  the  damages  recoverable  for  breach  by 
a  boarder  of  a  contract  for  rooms  and  board  are 
*b*  profits  which  the  other  party  to  the  con- 
tact would  have  made  if  the  t>oarder  had  kept 
ti*  contract.  Lydecker  v.  Valentine,  71  Hun, 
yM.  24  X.  Y.  Snpp.  567 :  Crane  v.  Powell,  46 
N  y.  S.  R.  668,  19  N.  Y.  Supp.  220. 

And  a  boarding-house  keeper,  having  a  con- 
tra<t  with  a  t>oarder  for  three  months'  use  of 
rwns  and  board  for  himself  and  family,  which 
t<T«ement  is  violated  by  the  boarder  leaving 
«t  the  end  of  two  months,  is  entitled  to  recover 
'M  contract  price  for  the  remaining  month,  the 
'^^ctract  being  entire,  and  there  having  been 
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other  boarders  served  at  a  common  table,  and 
no  evidence  separating  the  value  of  the  board- 
ing from  the  use  of  the  rooms.  Flegel  v.  La- 
tour,  81*  Pa.  448. 

But  generally  all  that  a  boarding-house 
keeper  can  recover  of  a  boarder  who  had  agreed 
to  board  with  his  family  for  one  year,  and  left 
before  the  year  expired  without  sufficient  rea- 
son, would  be  the  profit  which  she  would  have 
made  if  the  boarder  had  performed  his  contract ; 
she  cannot  recover  the  full  amount  agreed  to 
be  i>aid  for  the  l>oard.  Wetmore  v.  Jaffray,  9 
Uun,  143 ;  Uaggin  v.  Priee,  8  Dana,  48 ;  Wilson 
V.  Martin,  1  Denlo,  602. 

And  the  boarding-house  keeper  would  not 
be  at  liberty  to  refuse  the  rooms  to  other  lodg- 
ers, leaving  them  idle,  and  then  recover  against 
the  t>oarder  for  the  use  and  occupation.  Wil- 
son V.  Martin,  1  Denlo,  602 ;  Crane  v.  Powell, 
46  N.  Y.  S.  R.  668,  19  N.  Y.  Supp.  220. 

Breach  of  a  contract  of  hiring  of  rooms  and 
board,  however,  in  which  it  was  agreed  that 
no  deduction  should  be  made  in  case  of  absence, 
broken  by  the  hirer  leaving  the  rooms,  author- 
izes a  recovery  on  the  part  of  the  lessor  of  the 
rooms  of  the  full  contract  price  agreed  to  be 
paid,  and  not  merely  the  profits  which  he  would 
have  made  had  the  lessee  carried  out  his  con- 
tract, as  In  such  case  the  contract  price  agreed 
upon  becomes  the  proper  measure  of  damages. 
Wilkinson  v.  Davies,  146  N.  Y.  25,  40  N.  E. 
501. 

So,  the  profits  of  a  mining  contract  broken 
by  the  mine  owner  by  preventing  the  miner 
from  performing  the  contract  are  not  open  to 
the  objection  of  uncertainty  or  of  remoteness, 
where  the  testimony  in  the  action  for  the 
breach  shows  the  cost  ot  mining  each  ton  of 
ore  and  the  amount  of  ore  remaining  to  be  mined 
within  the  terms  of  the  contract  at  the  time  the 
work  stopped  and  the  cost  of  taking  out  that 
which  had  been  mined,  and  the  condition  of  the 
mine  as  it  was  left,  though  the  cost  of  mining 
the  remaining  ore  might  differ  from  mining 
the  ore  already  taken  out,  and  though  there 
was  no  mathematical  certainty  as  to  the 
amount  of  ore  remaining.  Anvil  Min.  Co.  v. 
Humble,  153  U.  S^  540,  38  L.  ed.  814,  14  Sup. 
Ct.  Rep.  876. 

And  a  direction  by  a  mine  owner  to  a  party 
engaged  in  mining  under  a  mining  contract 
made  with  him,  to  quit,  is  a  sufficient  breach 
of  the  contract  to  authorize  the  miner  to  re- 
cover the  profits  which  he  might  have  made 
had  he  not  been  prevented  from  completing  the 
contract.  It  Is  not  necessary  that  he  should 
have  been  forcibly  removed  from  the  mine. 
Ibid. 

And  a  subcontractor .  agreeing  with  a  con- 
tractor for  the  construction  of  a  tunnel  to 
Rink  a  shaft  in  the  tunnel,  who  is  prevented 
from  completing  the  work  by  the  contractor,  is 
entitled  to  recover  from  the  contractor  for 
breach  of  contract  any  profit  which  he  might 
have  derived  from  the  contract  had  he  com- 
pleted it.  McAndrews  v.  Tlppett,  39  N.  J.  U 
105. 

So,  one  who  contracts  with  a  railroad  com- 
pany to  supply  it  with  water  at  a  particular 
station  for  a  designated  period,  and  who  pre- 
pares to  carry  out  the  contract,  but  Is  prevented 
from  doing  so  by  refusal  of  the  railroad  com- 
pany to  proceed  with  It,  Is  entitled  to  recover 
therefor  the  whole  amount  to  be  paid  for  the 
services,  less  ^hat  would  have  been  his  ex- 
penses in  performing  the  contract.  Wallace  v. 
Tumlln,  42  Ga.  462. 

And  such  a  contractor  Is  not  bound  to  sell 
the  property  provided  for  the  purpose  of  carry- 
ing out  the  contract,  but  may  retain  It  and  re- 
cover damages  from  the  railroad  company  equal 
to  the  difference  between  the  cost  of  such  prop- 
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cannot  be  doubted  that  the  plaintiffs  suf- 
fered damages  to  at  least  several  hundred 
dollars,  and  they  should  not  have  been  de- 
prived of  the  damages  which  they  made  to 
appear  because  they  could  not  make  clear 
the  full  amount  of  their  damages.  All  the 
facta  should  have  been  submitted  to  the  jury, 
with  proper  instructions;  and  their  verdict, 
not  based  upon  mere  speculation  and  possi- 
bilities, but  upon  the  facts  and  circumstan- 
ces proved,  would  have  approached  as  near 
th<»  proper  measure  of  justice  as  the  nature 
of  the  case  and  the  infirmity  which  attaches 
to  the  administration  of  the  law  will  admit." 
From  the  nature  of  the  case,  the  language 
of  the  contract^  and  all  the  dealings  of  the 
parties,  it  is  clear  that  the  provision  nam- 
ing ten  years  from  the  date  of  the  original 
contract,  and  afterwards  extet*ding  it  to  ten 
years  from  the  23d  of  March,  1896,  is  of  the 


essence  of  the  contract.  It  is  equally  ap- 
parent, from  the  same  premises,  that  the 
provision  which  stipulate  that  the  defend- 
ant company  should  not  appoint  other  agents 
within  the  manager's  territory,  unless  he 
neglected  or  refused  to  thoroughly  develop 
and  work  the  same,  is  likewise  of  the  essence 
of  the  contract  between  these  parties.  It 
follows,  therefore,  that  if  the  proof  supports 
the  plaintiiT'8^ allegation  as  to  his  faithful 
performance  of  his  covenants  in  the  con- 
tract up  to  December  — ,  1896,  the  action 
of  the  defendant  at  that  date  in  employing 
other  agents  and  agencies  to  work  the  terri- 
tory assigned  to  the  plaintiff  wils  a  breach 
of  the  contract  on  the  part  of  the  defendant 
which  rendered  the  defendant  liable  for  such 
damages  as  directly  resulted  therefrom.  As- 
suming that  the  alleged  breach  of  the  con- 
tract is  supported  by  the  proof,  the  plaintifT 


give  the  elevator  owner  all  the  weighing  and 
transferring  of  grain  which  it  was  in  its  power 
to  Rive,  and  that  It  should  not  malce  use  of  the 
weights  obtained  by  it  from  the  elevator  com- 
pany for  any  other  purpose  than  billing  the 
property  to  its  destination,  is  broken,  and  its 
performance  upon  the  part  of  the  elevator 
owner  prevented  by  the  railroad  company,  so 
as  to  authorize  the  elevator  owner  to  re- 
cover for  future  profits,  where  the  railroad 
company  claimed  and  exercised  the  right  to 
give  the  elevator  owner  for  weight  and  transfer 
only  such  grain  as  it  saw  fit,  and  transferred 
the  weights  obtained  from  him  to  others,  there- 
by making  a  profit  therefrom  for  other  pur- 
poses than  for  billing  the  property  to  its  des- 
tination, and  replied,  in  answer  to  protest,  that 
there  was  not  anything  to  arbitrate,  and  re- 
fuBed  the  claim  for  weights  used  for  other  pur- 
poses than  for  billing  to  destination  upon  the 
ground  that  it  did  not  appear  for  what  purpose 
such  weights  were  used,  or  how  the  number  of 
cars  on  which  it  is  claimed  such  weights  were 
given,  was  arrived  at.  Lake  Shore  &  M.  S.  R. 
Vo.  V.  Richards,  40  111.  App.  560. 

e.  For  conHtruciion  of  buildinga. 

The  profits  of  a  contractor  for  the  construc- 
tion of  a  building  are  not  collateral,  and  there- 
fore are  not  subject  to  objection  for  remote- 
ness. But  they  may  be  conjectural  or  uncer- 
tain, in  which  case  they  are  not  recoverable. 

Thus,  a  builder  engaged  in  constructing  a 
building,  who  is  prevented  by  his  employer 
from  completing  the  work,  may  recover  such 
damages  as  he  may  have  sustained  by  being 
thus  prevented  from  fulfilling  his  contract. 
Western  v.  Sharp,  14  B.  Mon.  177. 

And  he  is  entitled  to  prove,  in  an  action 
therefor,  the  profits  of  which  he  was  deprived 
by  the  termination  of  the  contract.  Wisner  v. 
Barber,  10  Or.  343  :  Moore  v.  Howard,  18  La. 
Ann.  635;  Aiphin  v.  Working,  132  111.  484,  24 
N.  K.  54,  Aflirming  32  111.  App.  178 ;  Von  Dorn 
V.  Mengedoht,  41  Neb.  625,  59  N.  W.  800 :  Sin- 
gleton V.  Wilson,  85  Tenn.  344,  2  S.  W.  801. 

While  one  who  has  contracted  for  the  erec- 
tion of  a  house  upon  his  lands  has  a  right  to 
stop  work  on  the  building,  by  so  doing  he 
commits  a  breach  of  the  contract  and  incurs 
a  liability  to  pay  damages  resulting  therefrom, 
which  damages  would  include  compensation  for 
the  labor  done  and  materials  furnished,  and 
such  further  sum  as  might,  upon  legal  princi- 
ples, be  assessed  for  the  breach  of  the  contract. 
Black  V.  Woodrow,  39  Md.  194. 

And  the  measure  of  damages  In  respect  to 
a  building  contract,  where  performance  has 
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been  prevented  by  the  fault  of  the  owner.  Is 
the  value  of  the  contract,  which  is  the  dlflfer- 
ence  between  the  price  agreed  to  be  paid  and 
the  cost  of  performance.  Singleton  v,  Wilson, 
85  Tenn.  344,  2  S.  W.  801;  Schelble  v.  Klein, 
89  Mich.  376,  50  N.  W.  857 ;  Jewett  v.  Wilmot» 
51  Neb.  700,  71  N.  W.  775;  Boyd  v.  Melghan, 
48  N.  J.  L.  404,  4  Atl.  778;  Feaster  v.  Rich- 
land Cotton  Mills,  51  S.  C.  143,  28  S.  E.  301  ; 
Fairfield  v.  Jeffreys,  68  Ind.  578. 

And  a  breach  of  a  contract  by  which  a  con- 
tractor agreed  to  perform  certain  work  accord- 
ing to  plans  and  specifications,  and  furnish 
certain  materials  for  the  construction  of  a  build- 
ing, by  refusal  of  the  owner  to  proceed  with  the 
contract  after  a  portion  of  the  material  had 
been  furnished,  entitles  the  contractor  to  re- 
cover, not  only  the  profits  he  would  have  made 
by  the  performance  of  the  contract,  but  also 
for  expenditures  made  in  preparing  to  do  the 
work.  O'Connell  v.  Main  &  T.  Streets  Hotel 
Co.  90  Cat.  51.5,.  27  Pac.  373. 

Thus,  breach  of  a  contract  for  laying  a  desig- 
nated quantity  of  brick,  and  furnishing  the 
sand,  lime,  and  scalToIdlng  in  the  construction 
of  a  building,  by  refusal  upon  the  part  of  the 
owner  to  permit  the  contractor  to  execute  It, 
entitles  the  contractor  to  recover  the  profit 
which  is  the  full  measure  of  his  probable  gain 
if  he  had  been  permitted  to  complete  the  con- 
tract.    Brandt  v.  Schuchmann,  60  Mo.  App.  70. 

And  the  rule  of  damages  as  an  abstract  prop- 
osition for  breach  by  the  United  States  of  a 
contract  to  furnish  materials  and  erect  build- 
ings for  the  use  of  the  United  States,  work 
under  which  was  suspended  by  the  contractor 
on  account  of  such  breach,  is  a  sum  necessary 
to  place  the  contractor  in  the  same  condition 
In  which  he  would  have  been  had  he  been  al- 
lowed to  proceed  without  interference.  United 
States  V.  Smith,  94  U.  S.  214,  24  L.  ed.  115. 

And  contractors  for  the  erection  of  a  court 
house  and  Jail  for  a  county,  who  are  dismissed 
by  the  county  commissioners  shortly  after  the 
work  is  commenced,  are  entitled  to  recover  com- 
pensation for  the  work  done  and  the  materials 
procured  at  the  time  of  the  dismissal,  and  to 
damages  covering  the  profits  on  the  work  had 
it  been  completed,  which  are  to  be  ascertained 
by  estimating  the  cost  of  the  materials  under 
the  contract  and  the  extiense  of  construction. 
Cook  V.  Elamilton  County  Comrs.  6  McLean, 
612,  Fed.  Cas.  No.  3,158. 

And  breach  of  a  contract  between  the  occu- 
pant of  a  farm  and  anothor,  by  which  the  oc- 
cupant was  to  erect  certain  stalls  and  struc- 
tures on  the  fnrm,  and  the  other  was  to  fur- 
ni.«»h  certain  horses  to  be  kept  thereon  at  an 
agreed  price  per  month,  by  failure  to  furnlsli 


m. 


Wells  y.  National  Lifb  Association  of  Habtford. 


67 


hiving  elected  to  go  for  damages  for  the 
breach  of  the  contract,  the  first"  and  most 
oo\ious  damage  to  be  shown  is  the  amount 
vhich  he  has  been  induced  to  expend  on  the 
faith  of  the  contract,  including  a  fair  allow- 
uee  for  his  own  time  and  services;  and  it 
does  not  lie  in  the  mouth  of  the  defendant 
to  <ay  that  he  has  not  been  damaged  at  lea-^t 
to  that  amount,  unless  it  can  show  that  the 
expenses  which  the  plaintiff  incurred  were 
extravagant  and  unnecessary  for  the  purpose 
of  carrying  out  the  contract.  On  reason  and 
authority,  we  are  of  opinion  that  the  plain- 
tliT  may,  as  he  does,  seek  to  recover  for  loss 
of  profits.  The  law  no  more  than  equity 
will  endure  the  thought  that  it  was  in  the 
contemplation  of  the  defendant  that  the 
plaintiff  should  work  for  naught;  and,  as  the 
contract  expressly  provides  that  he  shall 
get  no  compensation  other  than  the  speci- 


fied rate  of  per  cent  on  the  first  and  subse- 
quent premiums  on  the  policies  of  insurance 
issued,  it  was  necessarily  in  the  contempla- 
tion of  the  parties  that  a  breach  of  the  con- 
tract upon  the  part  of  the  defendant  would 
inflict  upon  the  plaintiff  this  loss  of  profits. 
As  the  recitals  in  the  judgment  plainly  show,, 
the  case  went  off  in  the  circuit  court  sub- 
stantially on  the  demurrer  to  the  petition. 
The  record  of  the  judgment  indicates  that 
probably  no  testimony  was  offered  by  either 
party,  and,  if  testimony  was  in  fact  heard,, 
it  is  certain  that  the  judge  did  not  reach  a 
consideration  of  it,  because  the  case,  as  it 
was  made  in  the  pleadings,  did  not,  accord- 
ing to  his  view  thereof,  present  a  cause  of 
action.  It  is  likely  that  his  oral  announce- 
ment in  passing  on  exception  7  so  clearly  in^ 
dicated  to  the  parties  that  the  issues  made- 
by  the  exceptions  would,  in  the  court's  judg- 


Rich  horses,  warrants  a  recovery  of  the  profit 
that  the  occupant  of  the  farm  lost  by  reason 
of  the  failnre  to  furnish  the  horses  from  the 
time  of  the  refusal  to  do  so  until  the  expira- 
tion of  his  lease,  which  was  the  period  named 
iQ  the  contract.  West  v.  Moser,  49  Mo.  App. 
201. 

i?o.  refusal  upon  the  part  of  a  contractor  to 
r-rrmit  a  subcoatractor,  who  had  contracted 
■«t>h  him  to  malse  necessary  excavations  for  a 
imildiug,  to  execute  such  work  or  any  part 
th»-r»i>f.  entities  the  subcontractor  to  recover  the 
diarnrence  between  the  contract  price  and  the 
artnal  cost  of  the  undertaking,  such  damages 
a>T  being  special,  but  the  direct  and  necessary 
n*>ult  of  the  breach.  Klchter  v.  Meyers,  5 
lod.  App.  33.  31  N.  E.  582. 

And  one  who  contracted  to  furnish  granite 
for  lis-*  in  the  construction  of  the  library  of 
( <>nj:reffs,  and  who  was  stopped  by  act  of  Con- 
gnss  while  successfully  prosecuting  the  work, 
1r  entitled  to  recover  upon  the  portion  of  the 
*^:i.ra<*t  remaining  unperformed  the  difference 
U'ween  the  contract  price  and  the  loss  from 
Dot  completing  the  contract  engagement,  mak- 
ing reasonable  deduction  for  the  less  time  en- 
eau'id.  and  for  release  from  the  care,  trouble, 
risk,  and  responsibility  attending  a  full  execu- 
Miin.  Stout.  Hall  &  Bangs  v.  United  States, 
27  Ct.  CI.  385. 

And  one  who  contracted  with  the  United 
S^tAtPs  to  furnish  and  fix  in  place  certain  iron 
W(;rk  and  materials  for  the  new  postoffice  then 
■b-^ut  io  be  erected  In  New  York,  who  was  first 
Interrupted  In  the  execution  of  the  contract  by 
a  (hiin.'^e  of  plahs,  and  afterwards  the  work 
«as  ordered  to  be  suspended  and  finally  entirely 
stopped.  Is  entitled  to  recover  his  gains  pre- 
rentrd  as  well  as  his  losses  sustained,  includ- 
inr  IntercRt  on  capital  invested'  in  materials 
and  moneys  withheld,  as  well  as  extra  expenses 
to  which  he  was  put  by  being  compelled  to  pro- 
<;*ed  with  out-door  work  in  winter.  Kellogg 
Bridge  Co.  v.  United  States,  15  Ct.  CI.  206. 

And  the  verdict  of  a  Jury  in  an  action  for 
:hf  rw^overy  of  profits  for  being  prevented  from 
eie*'uting  a  building  contract,  founded  upon  the 
tp^timony  of  the  plaintiff  that  he  would  have 
m;>d«  a  sum  stated  on  the  job  If  permitted  to 
cuDiplPte  It.  will  not  be  disturbed  as  unsup- 
port«Hl  by  evidpnce.  though  it  was  opposed  by 
tlio  testimony  of  a  numt>er  of  the  defendant's 
witnesses.  Brandt  v.  Schuchmann,  60  Mo. 
App.  70. 

A  builder  whose  contract  for  the  ere«lon  of 
a  building  has  been  canceled  by  the  owner, 
however,  is  not  entitled  to  recover  the  amount 
h*  was  to  receive  for  the  entire  service  neces- 
sary to  complete  the  building.  Moore  T.  How- 
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ard,  IS  La.  Ann.  635 ;  Chamberlln  v.  McCalls- 
tcr,  C  Dana.  352. 

And  the  estimated  profits  of  architects  under 
an  agreement  by  which  they  were  engaged  to- 
prepare  and  complete  plans,  details,  and  speci- 
fications for  a  house  to  be  erected,  and  to  ob- 
tain estimates  therefor  and  let  contracts  for 
the  same,  which  the  owner  terminated,  cannot 
be  allowed  as  damages  for  the  breach,  in  the 
absence  of  a  finding  as  to  the  amount  or  sum 
agreed  to  be  paid  under  the  contract,  or  of  any 
specific  or  exact  data  from  which  the  sum  to 
be  paid  can  be  determined  with  accuracv  and 
certainty.     Fuller  v,  Craig,  10  N.  Y.  S.  R.  108. 

And  the  loss  of  the  contractor's  time  Is  not 
a  proper  element  of  damages.  Singleton  v. 
Wilson,  85  Tenn.  344,  2  S.  W.  801. 

And  the  measure  of  damages  for  breach  by 
the  owner  of  a  contract  for  the  erection  of  a 
building  cannot  be  held  to  be  the  difference  be- 
tween the  amount  he  was  to  receive  and  that 
which  he  was  to  pay  under  sub-contracts  he 
had  made  for  the  building  materials,  in  the 
absence  of  evidence  as  to  the  value  of  labor  andi 
materials  at  the  time,  and  as  to  the  solvency 
of  the  subcontractors,  and  whether  they  would 
have  been  able  to  comply  with  their  obligations- 
or  to  indemnify  the  contractor  If  they  did  not, 
where  the  action  was  brought  before  the  expira- 
tion of  the  time  for  the  fulfilment  of  the  con- 
tract, and  there  was  no  market  value  at  that 
time  and  place  for  the  services  and  materials. 
Seaton  v.  Second  Municipality,  3  La.  Ann.  44. 

So,  the  profits  which  a  builder  might  have 
realized  on  a  contract  for  erecting  a  large 
number  of  houses  If  he  had  been  permitted  to 
go  on  and  complete  the  construction  of  five 
houses,  which  he  was  prevented  from  doing 
by  the  owner,  cannot  be  recovered  In  an  action 
for  the  breach,  where  it  appears  that  upon  the 
houses  completed  and  sold  no  profits  had  been 
realized  above  a  bonus  provided  for  in  the  con- 
tract to  be  paid  the  builder,  and  it  appears 
that,  so  far  as  the  five  houses  not  built  were 
concerned,  the  bonus  was  unearned  and  incal- 
culable. And  the  profits  which  the  builder  mlirht 
have  earned  on  the  five  houses  are  too  conjec- 
tural and  speculative  for  recovery  where  the  con- 
tract Included  twenty-two  houses  and  but  five 
had  been  sold,  and  four  were  held  to  secure 
advances,  leaving  the  other  thirteen  unsold, 
and  it  does  not  appear  whether  the  five  which 
were  not  bnilt  woiild  have  lH*en  sold  If  erect- 
ed, or  what  they  would  have  broujiht  If 
Fold.  Lannhan  v.  Weaver,  79  Md.  413,  29  Atl. 
11)36. 

And  where  a  contract  for  the  construction 
of  a  part  of  a  building  according  to  plans  and 
specifications  is  entered  into,  the  contractor  of< 
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ment,  conclude  the  plaintiff's  right  to  re- 
cover, that  it  induced  the  parties  to  make 
and  file  the  stipulation  waiving  a  jury  on 
that  trial.  It  appearing  so  distinctly  that 
the  judge  did  not  reach  such  a  consideration 
of  the  case  as  required  or  permitted  him  to 
pass  on  the  issues  of  fact  made  by  the  plead- 
ingS;  we  have  to  assume,  as  his  action  does 
assume,  that  all  the  allegations  of  the  plain- 
tiff with  reference  to  his  performance  of  the 
contract  and  the  defendant's  breach  thereof 
are  true.  This  being  so,  the  plaintiff  is  en- 
titled to  recover  the  value  of  his  contract  at 
the  time  of  the  breach.  The  parties,  having 
contracted  in  contemplation  of  the  plaintiff 
making  profits  to  compensate  him  for  his 
outlay  and  personal  service,  have  themselves 
stipulated  the  standard  fot* fixing  such  prof- 
its on  the  work  contracted  to  be  done;  thus 
leaving  as  the  only  uncertain  element  in  the 


investigation  the  amount  of  work  actually 
done,  or  which  the  plaintiff  with  reasonable 
probability  might  and  would  have  done  but 
for  the  breach  oi  the  contract  by  the  defend- 
ant. 

This  inquiry  in  this  case  has  two  branch- 
es: Firs^  to  find  the  amount  of  profit 
which  the  plaintiff,  under  the  stipulations 
of  the  contract,  is  entitled  to  receive  on  all 
premiimis  subsequent  to  the  premium  for  the 
first  year  on  the  policies  actually  written 
through  the  agency  of  the  plaintiff  and  his 
employees  prior  to  the  date  of  the  breach  of 
the  contract  by  the  defendant.  It  is  evident 
that  all  th%  schemes  of  insurance  referred  to 
in  the  contract  to  be  offered  to  the  public 
contemplated  the  keeping  of  the  policies 
alive  by  payments  made  From  time  to  time 
subsequent  to  the  first  year's  premium.  Be- 
tween the  parties  to  the  contract,  the  pre- 


ferlng  to  build  any  additional  partitions  or 
floors  at  a  designated  rate,  which  contract  is  re- 
pudiated by  the  owner,  who  afterwards  changes 
his  plans,  necessitating  additional  floors  and 
partitions,  the  contractor  is  entitled  to  recover 
for  the  profits  which  he  could  have  made  by 
-doing  the  work  according  to  the  plans  and 
specifications,  but  he  cannot  recover  for  the 
profits  which  he  couid  have  made  on  the  addi- 
tional work  of  constructing  the  additional 
floors  and  parritions  afterwards  decided  upon 
by  the  owner.  Swanson  v.  Andrus  (Minn.)  86 
N.  W.  463. 

So,  a  contract  between  the  owner  of  a  large 
flouring  mill  and  another  by  which  the  other 
was  to  build  cooper  shops  in  connection  with 
the  mill  and  make  barrels  therein  for  one  year, 
pursuant  to  which  the  contractor  erected  a 
shop  when  the  whole  enterprise  was  abandoned 
by  the  mill  owner,  does  not  authorize  the  con- 
tractor to  recover  of  the  mill  owner  the  profits 
which  he  might  have  realized  upon  the  manu- 
facture of  barrels  for  the  year.  Doud,  Sons 
&  Co.  V.  Duluth  Mill.  Co.  55  Minn.  53,  56  N. 
W.  4C3. 

And  where  the  architect  of  a  building 
changes  the  plan  thereof  in  compliance  with 
the  terms  of  the  contract  between  the  owner 
and  the  contractor  for  driving  piles,  by  deter- 
mining not  to  have  the  piles  driven  but  to 
have  the  work  done  in  another  manner,  and  the 
contractor  receives  notice  of  such  change,  he 
cannot  recover  for  profits  for  piling  omitted 
In  pursuance  of  such  change,  and  the  contract 
and  a  bid  made  by  the  contractor  for  the  work 
after  the  change  are  admissible  in  evidence 
for  the  purpose  of  showing  notice  to  the  con- 
tractor of  the  change  of  the  plan  of  work.  St. 
Louis  Bridge  &  Iron  Co.  v.  St.  Louis  Brewing 
Asso.  120  Mo.  343,  31  S.  W.  765. 

When  a  contract  for  the  erection  of  a  build- 
ing, is  broken  by  the  owner  before  the  arrival 
•of  the  time  for  full  performance,  however,  and 
the  contractor  sues  for  damages  before  the  ex- 
piration of  that  time,  the  market  value  at  the 
time  of  the  breach  is  to  govern,  and  where  there 
Is  none,  the  question  involves  a  minute  Inquiry 
Into  the  cost  of  materials,  the  expense  of  pro- 
'  curing  and  transporting  them  to  the  place  of 
delivery,  the  amount  of  labor  required  in  put- 
ting up  the  building,  and  the  value  of  the  wages 
of  laborers  and  mechanics,  the  whole  to  be  as- 
sessed at  the  time  of  the  breach  of  the  con- 
tract. Seaton  v.  Second  Municipality,  8  La. 
Ann.  44. 

And  the  price  of  materials  furnished  under 
a  contract  for  the  erection  of  a  court  house 
and  jail,  which  was  brokon  by  the  dismissal  of 
the  contractors  shortly  after  the  work  com- 
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mcnced,  and  the  price  of  labor,  should  be  esti- 
mated as  of  the  time  when  the  contractor  was 
discharged  from  the  work,  in  ascertaining  the 
cost  of  construction  and  profits  in  estimating 
damages.  Cook  v.  Hamilton  County  Comrs.  6 
Mcliean,  612,  Fed.  Cas.  No.  8,158. 

So,  failure  of  a  county  to  pay  an  instalment 
of  the  contract  price  for  the  erection  of  a  court 
house  at  the  time  stipulated  therefor,  and  the 
refusal  of  the  county  Judge  to  accept  the  work, 
do  not  authorize  the  contractor  to  abandon  the 
contract  and  recover  such  profits  jis  he  might 
have  made  had  he  completed  the  work.  He 
can  only  recover  for  prospective  proflts,  where 
he  has  been  prevented  from  going  on,  either 
by  some  afiirmative  act  or  by  being  ordered  to 
desist  from  further  work,  or  by  omission  to  per- 
form some  condition  precedent  to  the  further 
prosecution,  as  to  furnish  or  do  something  nec- 
essary to  its  further  progress.  Christian 
County  v.  Overholt,  18  111.  223. 

A  contract  to  build  a  milldam,  the  person 
for  whom  It  was  to  be  built  to  furnish  all  the 
materials,  which  was  broken  by  his  failure  to 
do  so,  la  a  building  contract  under  which  the 
builder  would  have  to  hire  hands  and  pay  them 
out  of  the  price  he  was  to  receive,  and  the 
measure  of  damages  for  the  breach  thereof 
would  be  the  difference  between  the  price 
agreed  to  be  paid  and  the  cost  of  performance. 
Singleton  v.  Wilson,  85  Tenn.  344,  2  S.  W.  801. 

But  where  persons  contracting  with  another 
for  the  construction  of  an  elevator  fail  to  have 
the  foundations  ready  for  its  erection  at  the 
time  the  other  is  required  to,  commence  work 
for  its  construction,  the  contractor  has  the  op- 
tion of  refusing  to  commence  the  w^ork  until 
the  foundations  are  actually  ready,  or  to  com- 
mence and  prosecute  it  relying  upon  the  cove- 
nants of  the  contract  to  recover  the  loss  of 
Grains  or  profits  arising  from  such  breach,  and 
the  act  of  the  contractor  in  commencing  work 
shortly  after  the  receipt  of  notice  to  commence 
does  not  constitute  a  waiver  of  the  breach 
which  will  prevent  an  action  for  such  dam- 
ages, where  he  protested  against  the  notice, 
and  claimed  that  it  was  given  in  violation  of 
the  contract,  but  proceeded  under  the  solici- 
tations of  the  engineer  of  the  other  party  with- 
out waiving  any  right  secured  under  the  con- 
tract. Mansfield  v.  New  York  C.  &  H.  R.  R. 
Co.  102  N.  y.  205,  6  N.  E.  386. 

d.  For  construction  or  repair  of  hrldgca,  road9, 

or  streets. 

ITore,  as  in  the  other  classes  of  css^s  of  this 
character,  the  loss  of  profits  are  the  direct  re- 
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siimptH>n  IS  that  the  policies  would  be  kept 
alive  and  these  subsequent  payments — "re- 
newal premiums,"  as  they  are  called — would 
be  received  by  the  defendant  company.  The 
conduct  of  that  company  in  breaching  the 
contract  entitles  the  plaintifF  to  this  pre- 
sumption, and  puts  upon  the  ilefendant  the 
burden  of  showing  the  contrary,  if  it  ex- 
ists, and  the  extent  to  which  it  does  exist. 
So  all  uncertainty  is  eliminated  from  this 
branch  of  the  plaintiff's  claim  for  loss  of 
profits.  As  to  the  other  branch,  assuming, 
as  we  must  for  the  present  do,  that  the  de- 
fendant breached  the  contract  as  alleged  in 
the  petition,  entered  the  territory  allotted  to 
the  plaintiff,  and  has  through  other  agents 
and  agencies  since  the  date  of  the  breach 
written  a  large  amount  of  other  insurance, 
such  as  the  contract  between  the  parties  con- 
templated would  be  obtained  by  and  through 


the  action  of  the  plaintiff  and  his  sub-agents, 
the  amount  of  such  insurance  so  taken  and 
carrie<l  by  the  defendant  up  to  the  time  of 
the  trial  may  be  exactly  shown  by  the  tes- 
timcr.y  of  the  managing  agents  *of  the  de- 
fendant, or  by  its  bcwks,  or  by  both,  which 
at  this  day  the  plaintiff  has  a  right  to  call 
for  and  demand  as  well  in  an  action  at  law 
as  formerly  in  a  suit  in  equity.  There  can 
be,  therefore,  no  substantial  difficulty  in  ar- 
riving at  this  amoimt,  at  least  with  substan- 
tial accuracy;  and.  the  amount  having  boon 
found,  the  terms  of  the  contract  between  the 
parties  fix  the  standard  for  measuring  the 
interest  which  the  plaintiff  would  have  had 
therein,  had  he  been  permitted  to  do  the  work 
as  his  contract  contemplated.  Whether  he 
could,  and  with  reasonable  probability 
would,  have  done  all  or  a  definite  portion 
of  this  work,  had  the  defendant  not  breached 


snlt  of  the  contract  broken,  and  the  only  ques- 
tion is  as  to  their  contlnsrency  or  uncertainty. 

ThaSt  breach  of  a  contract  for  the  construc- 
tion of  a  bridge  after  the  performance  had  been 
entered  apon«  by  notice  by  the  employer  that 
it  would  not  be  performed,  authorizes  a  recov- 
ery by  the  contractor  of  the  difference  between 
the  cost  of  doing  the  worlc  and  what  the  con- 
tractor was  to  receive  for  it,  mailing  a  reason- 
Pbie  deduction  for  the  less  time  engaged,  and 
for  the  release  from  the  care,  trouble,  rlslc,  and 
r«>sponsibIIity  attending  a  full  performance. 
Insiey  v.  Shepard,  31  Fed.  869 ;  Baltimore  &  O. 
R,  Co.  ▼.  Stewart,  70  Md.  487,  20  Atl.  064. 

And  the  wrongful  prevention  of  the  contin- 
uance of  the  work  of  a  contract  for  the  con- 
struction of  the  stone  abutments  and  piers  of 
a  bridge,  providing  that  in  case  the  bridge  com- 
pany aa nulled  the  contract  and  discontinued 
tbe  work  at  any  time  the  contractors  were  to 
l>e  entitled  to  payment  In  full  for  all  the  ma- 
terials delivered  and  work  done  at  the  bridge 
site  or  elsewhere,  and  the  company  was  to  be 
obliged  and  entitled  to  take  immediate  charge 
of  ail  tbe  contractors*  tools  and  working  plant 
in  use  on  tbe  work  at  the  time  at  a  fair 
valuation,  entitles  the-  contractors  to  recover 
the  value  of  such  part  of  their  tools  and  plant 
as  were  in  use  at  the  time,  not  already  paid 
for,  the  -value  of  the  material  thus  on  hand  or 
r^dy  for  delivery,  the  reasonable  value  of  un- 
estimated  work  done  at  that  time,  together 
vith  whatever  profits  it  may  be  shown  could 
have  been  made  if  the  contractors  had  been 
prntitted  to  complete  the  work.  Henderson 
Bridee  Co.  v.  O'Connor,  88  Ky.  303,  11  S.  W. 
18,  VZ7. 

And  the  fact  that  plans  for  a  bridge  were 
aibject  to  alteration  at  the  will  of  its  chief 
endn^er,  and  that  such  alterations  might  es- 
si^ntially  change  the  quantity  of  work  to  be 
d<^ne  and  the  profit  of  doing  It,  does  not  dis- 
entitle the  contractor  to  recover  profits  esti- 
mated according  to  the  plans  agreed  upon,  for 
bn>ach  of  contract  in  preventing  him  from  com- 
pleting the  work,— especially  where  It  does  not 
appear  that  such  alterations  were  liable  to  oc- 
car.  Baltimore  &  O.  R.  Co.  v.  Stewart,  79  Md. 
487,  20  AU.  964. 

And  the  rule  of  damages  for  breach  of  a  con- 
tract to  bnlld  the  masonry  of  piers  and  abut- 
ments of  a  bridge,  the  United  States  to  locate 
the  piers  and  abutments  and  furnish  the  plans, 
execution  of  which  was  suspended  to  enable  a 
newly  appointed  officer  In  charge  to  determine 
the  location  of  the  bridge  and  adopt  a  general 
rian  for  Its  erection,  is  precisely  the  same  pro 
Unto  as  In  cases  where  the  defendants  wrong- 
fully put  an  end  to  the  fulfilment  of  the  con- 
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tract,  which  Is  the  difference  between  the  cost 
of  doing  the  work  and  the  price  to  be  paid  for 
it.     Harvey  v.  United  States,  8  Ct.  CI.  501. 

So,  one  who  contracts  for  the  driving  of  cer- 
tain piles  for  bridges,  the  performance  of  which 
the  other  party  refuses  to  permit,  may  recover 
by  way  of  damages  the  difference  between  the 
contract  price  and  the  amount  which  It  would 
have  cost  him  to  perform  the  contract.  And  in 
estimating  the  cost  of  the  performance  of  a 
contract,  an  allowance  must  be  made  for  every 
item  of  cost  and  expense  necessarily  attending 
a  full  compliance,  excluding  all  such,  however, 
as  are  merely  speculative  and  conjectural. 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Lutes,  112 
Ind.  276,  11  N.  B.  784,  14  N.  B.  706. 

But  in  Harvey  v.  United  States,  18  Ct.  CI. 
470,  it  was  held  that  an  allowance,  in  a  com- 
mon-law action  in  the  court  of  claims,  to  con- 
tractors for  the  erection  of  the  piers  of  a  bridge, 
of  their  full  profits  on  a  certain  portion  of  the 
work,  without  taking  into  consideration  th^ 
losses  they  might  have  suffered  in  doing  the 
rest,  which  they  were  prevented  from  doing, 
including  a  flnding  for  stone  which  were  never 
put  into  the  wall  by  the  claimants,  is  an  al- 
lowance for  profits  which  cannot  be  recovered 
back,  where  It  was  paid  to  the  contractors  un- 
der a  Judgment  not  appealed  from  and  re- 
versed ;  and  that  fact  may  be  taken  into  con- 
sideration in  a  subsequent  action  before  the 
same  court,  sitting  as  a  court  of  equity,  when 
asked  under  the  mandate  of  the  higher  court 
to  award  the  claimants  a  further  sum  for  the 
same  thing. 

So,  breach  of  contract  between  a  constmc- 
tion  company  and  a  contractor  to  build  a  road 
with  gravel  between  stated  points,  by  stop- 
ping him  in  the  performance  of  his  work,  war- 
rants a  recovery  of  the  difference  between  the 
amount  which  would  have  been  paid  for  the 
work  when  cemented  at  the  contract  price, 
and  what  it  would  have  cost  the  contractor  to 
complete  it.  Bush  v.  Baltimore  &  C.  Constr. 
Co.  88  Md.  665,  41  Atl.  1092. 

And  a  contract  by  a  contractor  with  a  city 
to  grade  a  street,  under  which  he  was  to  re- 
ceive a  designated  price  per  year  for  cutting 
and  excavating,  and  was  also  entitled  to  the 
earth  taken  out,  is  a  contract  to  do  certain 
work  to  be  paid  for  partly  in  money  and  part- 
ly in  material ;  and  where  the  city  refuses  to 
permit  him  to  take  the  material,  he  is  entitled 
to  recover  its  value,  which  would  be  measured 
by  what  he  had  been  obliged  to  pay  in  the  mar- 
ket for  similar  material  to  take  the  place  of 
that  withheld  from  him,  such  damages  not  be- 
ing remote  or  speculative,  and  not  including 
the  profits  of  the  contract  in   which   he  pro- 
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Thus,  while  the  general  rule  as  to  the  measure 
of  damages  for  a  breach  of  contract  is  that  the 
actual  loss  sustained  will  consist  of  the  value 
of  the  services  rendered,  and  the  damages  sus- 
tained b}'  the  refusal  to  allow  performance  of 
the  rest  of  the  contract,  where  the  contract  is 
one  for  le;;al  services  broken  by  a  settlement  of 
the  claim  by  the  client  so  that  there  is  no  mode 
left  of  ascertaining  the  damage,  the  measure 
to  be  adopted  is  the  price  agreed  to.be  paid. 
Baldwin  v.  Bennett,  4  Cal.  393. 

And  an  attorney  under  a  special  contract  for 
legal  sei'vices  for  a  percentage  of  the  recovery, 
who  holds  himself  continually  ready  to  serve 
when  wrongfully  prevented  by  the  client  from 
rendering  the  services,  can  claim  the  whole 
compensation  agreed  upon,  subject  to  abate- 
ment for  such  expenses  as  would  in  the  nat- 
ural course  of  events  have  been  incurred  by 
him  if  the  services  had  been  continued.  Brodie 
V.  Watlcins,  33  Ark.  546,  34  Am.  Rep.  49. 

But  a  lirro  of  lawyers  who  contracted  with  a 
client  to  carry  on  a  case  and  to  receive  as  com- 
pensation $100  certain,  and  $100  more  if  they 
won  the 'case,  is  entitled  to  recover  upon  set- 
tlement of  the  case  by  the  client,  not  the  whole 
amount  of  the  contingent  fee,  but  such  damage 
by  way  of  compensation  for  their  time  and 
trouble  and  attention  as  they  are  reasonably 
worth,  and  also  for  any  loss  or  injury  which 
may  have  been  sustained,  the  whole  not  ex- 
ceeding the  entire  amount  stipulated  for. 
Polsley  V.  Anderson,  7  W.  Va.  202,  23  Am.  Rep. 

tns. 

And  where  a  solicitor  and  promoter  of  a  com- 
pany for  making  a  ferry,  erecting  gas  works, 
etc.,  entered  into  an  agreement  with  a  land- 
owner for  the  purchase  of  premises,  including 
a  ferry,  the  vendor  agreeing  to  furnish  an  ab- 
stract of  title  within  a  designated  time,  show- 
ing good  title,  after  which  the  company  was 
provisionally  registered  by  the  solicitor  as  its 
promoter,  and  the  abstract  when  produced 
showed  the  existence  of  encumbrances  upon 
the  property,  in  consequence  of  which  the  asso- 
ciation could  not  proceed  with  its  object  and 
was  finally  dissolved,  the  solicitor  is  entitled 
to  recover  from  the  vendqr  the  cost  of  prepar- 
ing, stamping,  and  entering  into  the  agreement, 
and  the  expense  of  investigating  the  title  and 
endeavoring  to  procure  a  good  title,  and  to 
procure  a  conveyance  thereof,  but  not  for  the 
expense  of  preparing  the  deed  of  settlement  and 
registering  it,  or  of  otherwise  proceeding  to  act 
before  ascertaining  whether  the  vendor  could 
or  could  not  complete  his  contract,  or  for  the 
profits  he  would  have  derived  from  being  em- 
ployed as  solicitor  by  the  association,  or  for 
the  loss  of  profits  from  the  granting  of  the 
lease  and  establishment  of  the  association,  or 
for  any  advantage  which  he  might  have  de- 
rived from  his  time  and  labor  bestowed  in  the 
formation  of  the  association.  Hanslip  v.  Pad- 
wick,  5  Exch.  615,  19  L.  J.  Exch.  N.  S.  872. 

I.  For  compensation  baaed  on  share  of  profits. 

.  The  cases  here  considered  are  not  partner- 
ship cases,  but  cases  for  the  recovery  of  com- 
pensation for  services  to  be  paid  for  by  fixing 
the  amount  at  a  proportionate  share  of  the 
profits  of  the  business.  Partnership  cases  are 
omitted  because  the  profits  of  a  partnership  are 
not  recovered  as  damages,  but  rather  as  the 
property  of  the  Injured  partner  In  the  hands 
of  the  other.  In  cases  of  compensation  for 
services,  based  upon  a  share  of  the  profits  of 
a  business,  however,  the  recovery  is  for  dama- 
ges for  breach  of  contract  measured  by  the 
profits.  But  while  the  profits  are  the  meas- 
ure of  damages  in  such  cases,  it  is  to  be  noted 
that  no  recovery  can  be  had  If  they  are  con- 
Jei'tural,  contingent,  or  uncertain. 
63  L.  R.  A. 


Thus,  if  it  appears,  in  an  action  for  breach 
of  contract  from  which  a  share  of  the  profits 
of  a  business  would  have  accrued,  that  while 
the  business  continued  profits  were  made,  and 
the  amount  of  such  profits  iq  shown,  and  that 
evidence  is  followed  up  by  such  proof  as  would 
warrant  the  court  in  concluding  that  a  further 
prosecution  of  the  business  would  result  sub- 
stantially in  the  same  Way,  the  proof  of  the 
amount  actually  received  is  competent,  and  fur- 
nishes a  basis  upon  which  subsequent  profits 
may  be  calculated.  Lavens  v.  Lleb,  12  App. 
Div.  487,  42  N.  Y.  Supp.  901. 

And  an  agent  under  an  agreement  with  his 
principal  to  prosecute  specified  enterprises,  the 
agent  to  receive  no  compensation  for  services 
except  a  share  of  the  profits  arising  there- 
from, who  renders  services  and  expends  money 
and  is  then  discharged  by  the  principal  without 
excuse  or  reason,  is  entitled  to  recover  such 
compensation  or  damages  as  would  be  equal  in 
amount  to  his  share  of  the  profits  which  would 
have  resulted  from  a  full  performance.  Dur- 
kee  V.  Qunn,  41  Kan.  496,  21  Pac.  637  :  Beck 
v.  West,  87  Ala.  213,  6  So.-  70 ;  Dennis  v.  Max- 
field,  10  Allen,  138;  Singer  Mfg.  Co.  v.  Potts. 
59  Minn.  240,  61  N.  W.  23 ;  Wiggins  v.  Graham, 
51  Mo.  17 ;  Goldman  v.  Wolff,  6  Mo.  App.  490 ; 
Treat  v.  Hlles,  81  Wis.  280,  50  N.  W.  896: 
Clark  V.  Gill)ert,  26  N.  Y.  279,  84  Am.  Dec.  189. 

So,  where  a  contract  is  entered  into  between 
a  principal  and  agent  under  which  a  large 
quantity  of  lands  is  to  be  purchased  in  the 
name  of  the  principal,  the  agent  to  take  the  care 
and  agency  of  such  lands  and  make  no  charge 
for  commissions,  diligence,  skill,  or  personal 
services,  and  after  the  principal  is  paid  his 
original  investment  and  10  per  cent  Interest 
thereon  from  the  proceeds  of  the  sales  of  the 
lands  the  agent  is  to  have  half  of  the  residue 
for  his  services,  and  Is  to  be  the  sole  agent  for 
the  sale  of  the  lauds  for  a  designated  term, 
and  the  principal  dies  leaving  a  will  by  which 
he  devises  the  lands  to  certain  other  persons 
making  no  provision  for  carrying  out  the  con- 
tract,— the  death  of  the  principal  revokes  the 
authority  of  the  agent,  thereby  rendering  it  Im- 
possible for  him  to  sell  the  lands  within  the 
time  limited,  and  such  revocation  entitles  the 
agent  to  recover  such  compensation  in  damages 
as  will  be  equal  In  amount  to  his  share  of  the 
profits  which  would  have  resulted  had  the  lands 
been  sold  by  him.  Hawley  v.  Smith,  45  Ind. 
183. 

And  the  measure  of  damages  suffered  by  one 
who,  having  erected  a  mill  upon  the  land  of 
another,  contracted  with  him  to  continue  to 
keep  the  mill  in  good  order,  and  receive  for  his 
services  one  third  of  the  toll  arising  from  run- 
ning the  same,  and  have  the  privilege  of  gin- 
ning his  cotton  and  threshing  his  grain  free, 
which  is  broken  by  an  unauthorized  sale  by 
the  owner  of  the  land,  is  not  the  value  of  the 
labor  of  the  injured  party  on  the  mill  at  rhe 
time  of  the  sale,  but  the  value  of  one  third 
of  the  toll  with  the  privjlege  of  ginning  his  cot- 
ton and  threshing  his  grain  toll  free.  less  the 
value  of  the  services  necessary  on  his  part  to 
keep  the  mill  aud  machinery  In  running  order. 
Lecroy  v.  Wiggins,  31  Ala.  13. 

And  the  books  of  a  merchant,  kept  by  his 
clerk,  are  proper  evidence  on  either  side  in  an 
action  by  the  clerk'  against  the  merchant  for 
breach  of  contract,  by  which  the  merchant  was 
to  pay  him  one  third  of  the  net  profits  of  the 
business  as  compensation,  to  show  the  amount 
of  profits  of  the  business:  but  where  the  books 
had  been  kept  by  the  clerk  and  he  had  the 
management  of  the  business,  the  merchant 
,  would  have  the  right  to  prove  that  lalse  and 
fraudulent  entries  had  l>een  made  on  the  lx>ok« 
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bj  the  clerk,  showlnsr  profits  that  did  not  really 
exist.    WIgglna  ▼.  Graham,  51  Mo.  17. 

So.  sales  of  compressed  yeast,  made  by  an 
employer  under  a  contract  with  an  employee, 
bj  rbJch  lie  was  to  he  paid  by  a  certain  per- 
centage of  the  profits  for  a  stated  period, 
OioQ^b  not  in  themselves  a  true  indication  of 
sales  whicl]  would  be  likely  to  be  made  after  a 
breach  of  the  contract  on  the  part  of  the  em- 
ployer, by  preventing  the  employee  from  con* 
tlrnlsg,  may  be  taken  into  consideration  by 
the  Jary  in  an  action  for  the  breach,  with  other 
efidence  ahowlng  the  probability  of  the  in- 
crease or  decrease  of  the  business,  as  affected 
by  competition,  fluctuation  of  freight,  or  other 
cause,  for  the  purpose  of  determining  the 
amoont  actually  lost  by  the  employee  by  the 
breach  of  the  contract.  Goldman  y.  Wolff,  6 
Mo.  App.  490. 

Where  the  special  damages  alleged  in  an  ac- 
tion for  breach  of  contract,  however,  would  be 
a  share  of  the  profits  or  of  the  value  of  wheat 
rai^  there  should  be  deducted  from  such 
amount  the  reasonable  value  of  the  labor 
rbich  the  plaintiff  would  have  been  required 
to  perform  in  sowing  and  harvesting  the  crop. 
LJndley  v.  Dempsey,  45  Ind.  246. 

And  in  estimating  the  profits  under  an  as- 
signment of  a  patent  containing  an  agreement 
ibat  the  assignor  should  have  the  beneficial 
«ajojment  of  one  tenth  of  all  the  profits  that 
misht  be  derived  by  the  assignee  from  the  use 
cr  employment  of  the  invention,  where  the  use 
ot  tbe  patent  covers  the  entire  business,  the 
total  sales  of  the  product  of  the  business  are 
taken,  and  from  these  are  deducted  all  legiti- 
mate costs  and  charges  of  the  manufacture  and 
Mie.  Curry  v.  Charles  Warner  Co.  2  Marv. 
4M.)  98,  42  Atl.  425. 

And  to  entitle  a  traveling  salesman  to  re- 
cofer  profits  on  agreements  for  later  sales,  not 
rompleted  at  the  time  of  the  breach  of  the 
^/niract  i^iving  him  half  the  profits  on  sales 
effected  through  his  agency,  the  negotiations^ 
oust  have  proceeded  so  far  that  it  can  be  as-' 
^rtained  with  certainty  that  the  sales  will  be 
Bade,  and  their  extent.  Mere  expectancy, 
<i"al>tfQl  offers,  or  other  vague  or  indefinite  as- 
nrancea  of  intention  to  purchase,  without  ex- 
pression of  quantity  or  value,  are  speculative, 
Md  not  recoverable.  Beck  v.  West,  87  Ala. 
-13,  6  So.  70. 

And  he  cannot  recover  for  the  loss  of  com- 
Qi«»focs  he  would  have  earned  If  permitted  to 
"otinue  in  the  service,  or  for  loss  of  credit 
'-u.«ed  by  the  discharge,  or  for  money  expended 
•a  preparation  for  the  work.  Beck  v.  West, 
H  Ala.  S12,  9  So.  190. 

And  breach  of  a  contract,  by  the  terms  of 
^birh  the  defendant  was  to  furnish  ice  at  an 
3>ri^  price,  and  the  plaintiffs  were  to  make 
•a'^  and  the  profits  were  to  be  equally  divided. 
''*l'An  the  plaintiff  to  recover  one  half  of  the 
Pf^ts  upon  the  ice  actually  delivered,  but  not 
'8'  balf  of  the  profits  of  ice  sold  whether  de- 
* '-■''d  or  not.  Hall  ▼.  Stewart,  68  I  wa,  681, 
'-  V  \y.  741. 

^^•.  while,  under  an  agreement  upon  the  part 
*«  theater  manager  to  furnish  a  theater  for  a 
'  <i?nated  number  of  performances,  and  take 
*  ct'Djiideration  therefor  50  per  cent  of  the 
''«s  receipts  realized  from  performances, 
''-'■h  ig  broken  by  failure  to  furnish  the  thea- 
-'-•  tb<  profits  are  not  sufficiently  suscepti- 
-'  of  proof  to  be  recoverable,  expenses  in- 
•''^?d  In  the  preparation  to  provide  the  per- 
'  *niance  should  be  allowed.  Bernstein  v. 
i'-^h.  130  N.  Y.  354.  29  N.  E.  255,  Affirming 
•*  Hac.  634.  8  N.  Y.  Supp.  944. 
^b*re.  however,  the  profits  are  entirely  spec- 
'itlTe  and  uncertain,  and  there  are  otjier  ele- 
''■•'^%  ]n  tbe  case  from  which  the  damages  may 
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be  estimated  with  greater  certainty,  these  will 
be  adopted  as  the  basis  of  estimation  to  the  ex- 
clusion of  the  profits. 

Thus,  the  measure  of  damages  for  breach  by 
a  sewing  machine  manufacturer  of  a  contract 
with  a  dealer,  by  which  the  dealer  was  to  ex- 
clusively sell  the  sewing  machines  of  the  man- 
ufacturer in  a  designated  vicinity  and  receive 
a  designated  per  cent  from  the  established 
rental  price  of  the  machines,  by  selling  to  oth- 
ers in  that  vicinity  at  a  much  lower  price,  is 
the  value  of  the  dealer's  time  during  the  pe- 
riod he  was  employed  under  the  contract,  es- 
timated without  reference  to  the  profits,  with 
reasonable  expenses  added,  less  the  sum  he  ac- 
tually earned  during  the  time.  Wilson  Sewing 
Mach.  Co.  V.  Sloan,  50  Iowa,  867. 

So,  where  a  contract  was  entered  Into  by 
which  one  was  employed  as  a  clerk  for  a  des- 
ignated period,  under  an  agreement  by  which 
he  was  to  receive  a  designated  portion  of  the 
net  profits  of  the  business,  which  was  to  be  not 
less  than  $B5  per  week,  and  before  the  comple- 
tion of  the  period  the  employer  discharged  him 
and  prevented  him  from  performing  his  agree- 
ment, in  the  absence  of  evidence  of  profits  the 
specific  sum  weekly  agreed  Upon  will  furnish  a 
criterion  from  which  the  damages  may  be  esti- 
mated, and  may  properly  be  considered  as  a 
reasonable  compensation  for  the  breach  for  the 
period  during  which  the  clerk  remained  unem- 
ployed under  the  contract.  Gifford  y.  Waters, 
67  N.  Y.  80. 

IV.  Partnership  contraots. 

While  profits  of  a  partnership  already  earned 
are  recovered  by  a  partner  on  an  accounting, 
not  as  damage  for  any  breach  of  contract,  but 
as  property  belonging  to  him,  and  cases  with 
reference  thereto  are  therefore  not  within  the 
scope  of  this  note,  an  action  by  a  partner 
against  a  copartner  for  breach  of  the  partner- 
ship agreement  or  of  some  agreement  with  re- 
lation thereto  seeking  to  recover  for  profits 
which  might  have  been  made  if  it  had  not  been 
for  the  breach,  is  plainly  an  action  for  dam- 
ages, measured  by  estimated  future  profits,  and 
cases  of  that  character  are  here  included.  And 
it  will  be  seen  that  in  such  cases  a  recovery 
may  be  had  if  the  breach  consists  in  something 
other  or  more  than  a  mere  failure  to  furnish 
funds  as  agreed,  and  if  the  profits  are  reason- 
ably susceptible  of  estimation. 

Thus,  the  object  of  a  commercial  partner- 
ship is  profit,  and  the  loss  of  the  profits  a  part- 
nership would  have  made  during  a  stipulated 
term  of  the  partnership  is  a  proper  subject  of 
compensation  for  breach  of  the  partnership 
contract.  Bagley  v.  Smith,  19  How.  Pr.  1,  10 
N.  y.  489,  61  Am.  Dec.  756. 

And  the  measure  of  damages  for  the  wrong- 
ful dissolution  of  a  partnership  by  a  partner 
contrary  to  his  covenants  In  the  articles  of 
partnership  is  the  actual  money  value  of  the 
injured  partner's  interest  in  the  contract  at 
the  time  of  the  breach ;  and,  as  tending  to  show 
such  value,  the  actual  state  and  condition  of 
the  partnership  property,  business,  and  assets 
at  the  time,  together  with  proof  as  to  actual 
results  accomplished,  whether  of  profit  or  loss, 
or  both,  In  the  past,  would  be  competent  evi- 
dence ;  but  It  would  not  be  safe  to  go  beyond 
this  into  tbe  region  of  conjectural  profits. 
Reiter  v.  Morton,  96  Pa.  229. 

So,  breach  of  an  agreement  between  a  pub- 
lisher and  an  author  that  a  literary  work  pre- 
pared by  the  author  should  be  published  at  the 
expense  of  the  publisher,  and  that  the  profits 
should  be  divided  between  them,  by  the  act  of 
the  author  of  refusing  to  supply  further  ma- 
terials and  manuscript,  authorizes  an  action  at 
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law  by  the  publisher  against  the  author,  as 
such  an  action  is  not  an  action  for  the  recov- 
ery of  partnership  profits,  but  for  the  act  of 
the  author  in  refusing  to  contribute  his  labor 
toward  the  attainment  of  the  profits  to  be  sub- 
sequently divided  between. the  parties.  Gale  v. 
Leckle,  2  Starkie,  107. 

And  the  termination  of  a  partnership  be- 
tween a  publisher  and  an  editor,  by  the  terms  of 
which  the  editor  was  to  furnish  all  the  neces- 
sary material  for  the  publication  of  a  news- 
paper and  for  Job  work  for  the  office  for  one 
year,  and  the  publisher  was  to  publish  and  mail 
the  newspaper  and  do  all  the  job  work  of  the 
office  for  the  term,  by  the  seizure  of  the  presses, 
type,  material,  etc.,  under  execution  against 
the  editor,  warrants  a  recovery  by  the  pub- 
lisher against  the  editor  of  damages  for  profits 
lost  by  the  breach  of  the  agreement.  Hunt  y. 
Rellly,  50  Tex.  99. 

And,  where  land  is  purchased  by  two  per- 
sons under  the  agreement  that  It  shall  be  held 
for  the  purpose  of  speculation,  the  one  party 
advancing  and  furnishing  the  purchase  money 
and  the  other  contributing  his  time  and  services 
in  the  management  and  control  of  the  premises, 
in  the  letting,  leasing,  surveying,  and  selling 
the  same,  the  net  profits  to  be  equally  divided 
between  them,  and  the  party  advancing  the 
money  afterwards  refuses  to  allow  the  other 
to  have  anything  to  do  with  the  land,  and  de- 
nies his  rights  under  the  contract,  the  Jury,  In 
an  action  for  the  breach,  should  first  ascer- 
tain the  reasonable  measure  of  cash  value  of 
the  land  in  controversy  at  the  time  of  the  re- 
pudiation of  the  plaintlflTs  rights,  and  deduct 
the  amount  of  purchase  money  and  all  neces- 
sary expenses  paid  by  or  for  the  defendant  for 
the  land,  and  the  balance  remaining  will  con- 
stitute the  profits,  which  should  be  equally  di- 
vided between  them,  one  half  of  which  the 
plaintiff  would  be  entitled  to  recover.  Clark- 
son  V.  Whltaker,  12  Tex.  Civ.  App.  483,  33  S. 
W.  1032. 

So,  evidence  of  the  amount  of  past  profits  of 
a  partnership  business  may  be  considered  by 
the  Jury  in  an  action  for  breach  of  covenant  to 
continue  the  partnership,  as  bearing  upon  the 
future  profits  recoverable  for  the  breach.  Bag- 
ley  V.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756,  19 
How.  Pr.  1. 

And  the  testimony  of  the  plaintiff  in  an  ac- 
tion for  damages  for  breach  of  a  copartnership 
agreement,  that  the  business  of  the  firm  was 
prosperous  and  increasing  at  the  time  of  the 
dissolution,  and  that  there  were  no  signs  of 
diminutioin ;  and  a  statement  by  the  bookkeeper 
of  the  firm  showing  a  profit  for  the  preceding 
two  months,  of  a  stated  amount,  aud  a  state- 
ment by  the  defendant  in  a  letter  that  the 
books  of  the  firm  showed  a  profit  of  a  certain 
amount  per  month, — ^are  sufficient  to  go  to  the 
jury  as  evidence  that  there  would  have  been 
profits  if  the  partnership  had  not  been  dissolved 
and  the  business  had  continued.  Dart  v.  Lalm- 
beer.  107  N.  Y.  664,  14  N.  K.  291. 

And  testimony  In  an  action  for  breach  of  a 
contract  to  open  and  work  a  stone  quarry  on 
joint  account,  broken  by  one  of  the  parties  hav- 
ing the  title  in  his  own  name  by  selling  the 
same,  given  by  the  purchaser  thereof  as  to  the 
price  of  stone  such  as  that  quarry  produced, 
and  that  it  had  not  materially  changed  in  the 
markets  in  which  the  output  of  the  quarry 
was  chiefly  sold,  and  as  to  what  he  expected 
and  hoped  to  make  out  of  the  quarry  for  a 
year  or  more  to  come,  furnishes  a  reasonably 
substantial  and  safe  basis  upon  which  to  assess 
the  value  of  prospective  profits  to  warrant 
their  allowance  as  damages.  Treat  v.  Hlles. 
81  Wis.  280.  50  N.  W.  896. 

But  opinions  of  witnesses  as  to  the  value  of  ' 
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an  agi'ecment  for  a  partnership  in  a  tannery 
.ire  inadmissible  in  an  action  for  a  violation 
of  the  agreement  before  the  period  of  Its  ter- 
mination. Reed  v.  McConnell,  101  N.  Y.  270, 
4  N.  E.  718. 

And  the  Jury  in  an  action  for  the  premature 
dissolution  of  a  partnership  in  violation  of  con- 
tract, in  estimating  the  damages  of  the  party 
injured,  should  consider  all  the  contingencies 
to  which  the  business  carried  on  was  subjected. 
in  determining  the  question  of  the  probable" 
amount  of  profits  which  would  have  been  made 
had  the  business  been  continued,  and  what  was 
the  reasonable  and  probable  pecuniary  loss  sus- 
tained in  consequence  of  the  dissolution.  Hun- 
ter V.  Land,  81*   Pa.  296. 

And  ordinarily  where  one  partner  fails  to 
furnish  his  agreed  share  of  the  partnersliip 
funds  the  only  damage  for  which  he  la  Ilnble 
for  such  failure  is  interest  on  the  money  due 
and  withheld :  and  he  cannot  recover  for  dam- 
age or  loss  of  profits  from  not  furnishing  such 
capital.  Krapp  v.  Aderholt,  42  Kan.  247,  21 
Pac.  1063 ;  Delp  v.  Edlie,  190  Pa.  25,  42  At). 
462. 

And  failure  of  a  partner  to  supply  capital 
agreed  to  be  contributed  by  him  necessary  to 
the  successful  performance  of  a  contract  be- 
tween the  firm  and  a  railroad  company,  and 
his  subsequent  surrender  of  the  contract  for 
cancelation,  whereby  the  other  partner  lost 
great  gains  and  profits  which  would  otherwise 
have  accrued  to  him  as  his  share  of  the  firm 
profits,  does  not  warrant  a  recovery  in  an  ac- 
tion at  law  by  the  one  partner  against  the 
other,  where  it  appears  that  the  firm  was  ac- 
tually formed  to  do  business  as  such.  In  such 
case  the  wrong  can  only  be  ascertained  and 
remedied  after  a  final  settlement  of  the  affairs 
of  the  firm  In  equity.  Buckmaster  y.  Gowen, 
81  111.  153. 

So,  damages  for  profits  which  would  probably 
have  been  made  by  higher  prices  subsequently 
obtainable,  tot  breach  of  an  agreement  to  con- 
tinue a  partnership  for  the  purpose  of  manufac- 
turing and  selling  vinegar  for  five  years,  are 
not  sufficiently  certain  for  recovery,  and  the 
Jury  should  not  consider  the  present  and  the 
probable  future  rate  of  prices  during  the  bal- 
ance of  the  partnership  contracted  for.  Van 
Ness  V.  Fisher,  6  Lans.  236. 

In  the  above  case  Griffin  v.  Colver,  16  N.  Y. 
489.  69  Am.  Dec.  718,  supra.  III.  a,  2,  d,  and, 
Bagley  v.  Smith,  10  N.  Y.  489.  61  Am.  Dec.  7.'>6.' 
supra,    were    distinguished    upon    the    ground 
that  in  those  cases,  when  the  court  submitted 
the  question  of  damages  to  the  jury,  they  were 
no  longer  prospective;  the  time  having  expired 
up  to  which  the  profits  in  question  would  be 
estimated. 

And  damages  for  refusal  to  carry  out  an 
agreement  to  form  a  partnership  to  carry  on  a 
hennery,  by  which  the  defendant  was  to  supply 
the  means  and  the  plaintiff  furnish  the  labor 
and  have  one  half  of  the  profits  derived  from 
the  enterprise,  does  not  take  the  form  of  a  ptr 
diem  value  of  the  labor  of  the  plaintiff  ag^ainst 
whom  (he  wrong  was  committed,  and  proof  of 
what  she  could  probably  have  earned  had  she 
been  disengaged  and  able  to  procure  employ- 
ment is  inadmissible.  Rockwell  Stock  &  I-nnd 
Co.  V.  Castroni,  6  Colo.  App.  521,  42  Pac.  ISO. 

So,  where  one  gives  up  his  practice  of  law, 
and  enters  into  a  contract  with  another  by 
which  he  takes  upon  himself  the  cultivation 
of  an  estate  and  plantation  in  conjunction  with 
the  other's  son.  he  cannot,  on  disagreemont 
with  the  other  and  dissolution  of  their  con- 
tract, and  upon  the  recovery  by  the  other  of 
the  estate  and  plantation,  recover  dama}?ps 
for  the  loss  of  hia  law  practice,  and  for  the 
loss    of    his    professional    earnings    during    the 
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time  he  occupied  the  estate  as  for  a  breach  of 
ibe  contract,  his  absence  not  being  the  conse- 
quence of  the  breach,  but  of  the  contract  Itself. 
Williams  v.  Barton.  13  Ia.  404. 

And  breach  of  a  contract  by  a  partnership 
eoQUined  in  a  letter  written  by  a  partner  to  a 
third  person,  to  the  effect  that  if  he  would 
gir«  ap  an  offer  of  another  partnership  and  be- 
ccpine  a  member  of  the  writer's  firm  be  would 
p?.v  him  the  difference  In  the  value  of  the  two 
ufTers  as  soon  as  the  actual  sum  could  be  ar- 
rived at.  stating  that  they  had  compared  the 
(WO  offers,  computed  their  value,  and  supposed 
cbf  furmer  offer  to  be  from  $1  to  $3,000  more 
rduable,  authorizes  a  recovery  of  8ub8.tantial 
damages, — that  Is,  some  amount  intermediate 
between  the  $1  and  the  $3,000  designated  by 
the  parties  in  the  absence  of  evidence  that  the 
iflfufpd  party's  rights  were  merely  nominal ; 
hat  further  than  that  the  value  of  the  offer 
would  be  conjectural  and  uncertain.  McWhirt- 
er  r.  Donglas,  1  Coldw.  501. 

So,  the  measure  of  damages  for  breach  of 
fontract  for  the  formation  of  a  partnership  for 
the  purpose  of  erecting  Ice  works  and  manu- 
facturing and  selling  ice,  by  which  one  party 
was  to  furnish  the  money  to  buy  the  machinery, 
freet  tbe  buildings,  etc.,  and  the  other  was  to 
•mperlutead  the  erection  of  the  works  and  their 
■•p^rations.  the  net  profits  to  be  equally  divided, 
hj  the  expulsion  and  eviction  of  the  superln- 
frQdeot  by  the  capitalist,  after  the  completion 
»t  the  works  but  before  any  extended  operation 
tht^reof,  would  be  the  value  of  the  services  ren- 
^r^d  by  the  superintendent,  including  his  skill, 
his  time  and  labor  in  constructing  and  ope  rat- 
ios the  factory,  and  not  the  superintendent's 
ihare  of  the  profits  for  any  specified  time. 
hull  V.  Britton.  58  Tex.  57. 

And  where  a  party,  promised  the  command 
of  a  ship  for  an  East  India  voyage  from  which 
te  vooid  have  derived  considerable  profit,  re- 
linquished the  appointment  upon  the  promise 
4f  a  memt>er  of  a  partnership  to  introduce  him 
iato  tbe  firm,  which  promise  was  not  performed, 
he  is  entitled  to  recover  damages  estimated  ac- 
rordiag  to  what  the  Jury  thinks  is  the  proper 
n)oe  of  the  contract,  and  the  value  of  the 
£ast  India  voyage,  though  not  to  be  recovered 
a»  special  damages,  is  to  be  taken  as  an  in- 
ntdient  for  estimating  the  value  which  each 
>f  tte  parties  set  on  the  contract  in  dispute. 
M. Sell  I  T.  Reid,  0  Bing.  68,  2  Moore  &  S.  80. 

V.  Contracts   for  sale  or  purchase. 

5V»e  note.  Losh  of  profits  of  sale  or  purchase 
u  damages.  In  52  L.  R.  A.  209. 

VI.  Contracts  for  carriage, 
a.  Breach  by  shipper. 

Rreach  bj  a  shipper  of  a  contract  with  a  car- 

■••-f  for  the   transportation  of  goods  or  prop- 

""j  ttirrants  a  recovery  by  the  carrier  for  the 

r  m«  that  would  have  been  made  had  it  not 

''^n  for  the  breach,  and  the  general  measure 

'  damages  !s  the   difference  between  the  cost 

•'  transportation  and  the  contract  price.     But 

'''^  carrier  is  not  entitled  to  the  full  contract 

Pf'''^  and  It  is  thought  that  no  recovery  could 

•^  liad  if  the  profits  were  contingent  or  uncer- 

'lis,  or  if  they  were  to  arise,  not  from  the  con- 

'r?t  for  carrlagre,  bat  from  some  collateral  en- 

'■-'prlse. 

ThgA,  one  who  enters  Into  a  contract  to  take 
1  ^rxn-ifed  quantity  of  poles  and  dock  logs  to 
^*«  York  for  a  specified  price,  the  performance 

'  which  Is  prevented  by  the  owner's  selling 
■^  tiffber  shortly  afterwards,  Is  entitled  to  re- 
''^•^r  for  sncb  breach  what  he  could  have  made 
^  itf  falfliment,  toffether  with  the  immediate 
'^  L  R.  A. 


loss  he  sustained  in  preparing  to  perform  the 
contract  by  sending  men  for  that  purpose. 
Durkee  v.  Mott,  8  Barb.  423. 

And  a  breach  of  a  contract  by  which  one 
party  agreed  to  carry  coal  for  the  other  during 
the  season  at  regular  prices,  the  other  to  load 
his  boat  in  regular  turn  with  his  own.  by  fail- 
ure to  load  his  boat,  entitles  the  owner  of  the 
boat  to  recover  the  profit  of  one  trip,  which  it 
appears  he  could  have  made  during  such  de- 
tention. Kelly  V.  Fall  Brook  Coal  Co.  67  Barb. 
183. 

And  the  owner  of  a  canal  boat,  who  entered 
into  an  agreement  with  persons  shipping  pota- 
toes to  carry  a  boat-load  from  one  city  to  an- 
other during  the  season  of  canal  navigation, 
though  he  would  be  entitled  to  rescind  the  con- 
tract for  failure  of  the  shipper  to  furnish  a 
full  cargo  and  for  delay  in  loading,  which  might 
prevent  him  from  getting  through  in  season,  is 
not  obliged  to  do  so,  and  Is  entitled  to  recover 
for  all  the  damages  and  losses  he  has  suffered 
through  the  default  of  the  other  party,  where 
he  did  his  best  to  go  through,  but  could  not 
do  so.     Starbird  v.  Barrons,  38  N.  Y.  230. 

So.  the  measure  of  damages  for  a  breach  of 
contract  to  furnish  a  designated  quantity  of 
wheat  and  pny  a  particular  price  for  its  trans- 
portation is  not  the  price  stipulated  to  be  paid 
on  full  performance,  but  the  actual  injury  sus- 
tained in  consequence  of  the  defendant's  de- 
fault.    Utter  V.  Chapman,  38  Cal.  659. 

And  that  for  violation  by  the  United  States 
of  a  contract  for  the  transportation  of  military 
supplies,  the  contract  having  been  repudiated 
by  the  Secretary  of  War  after  considerable  ex- 
pense had  been  incurred,  is  the  clear  net  profit 
the  contractor  would  have  realized  if  he  had 
been  permitted  to  perform  the  contract,  which 
Is  the  difference  between  what  it  would  have 
cost  him  to  perform  the  service  and  the 
amount  he  was  to  receive  for  it.  Moore  v. 
United  States,  1  Ct.  CI.  90. 

And  in  deciding  what  would  have  bsen  the 
profits  in  such  case,  the  court  is  not  bound  by 
the  opinion  or  estimates  of  witnesses,  but 
should  make  the  assessment  of  damages  from 
the  facts  and  elements  furnished  by  the  evi- 
dence, making  due  allowance  for  the  usual  risks, 
contingencies,  and  for  insurance,  interest,  de- 
preciation of  stock  and  material  incident  to 
such  operations,  and  expense  of  superintend- 
ence and  agencies,  the  value  of  personal  time 
and  expenses,  and  the  keeping  and  care  of 
stock  and  materials  for  the  time  they  would 
have  been  employed  as  well  as  the  Immediate 
and  direct  cost  of  transporting  goods.     Ibid. 

But  breach  by  the  owner  of  a  contract  for 
hauling  his  cotton  entitles  the  party  injured 
to  recover  only  what  he  could  have  made  on 
the  contract  if  he  had  been  permitted  to  do 
the  hauling.  He  cannot  recover  the  entire 
amount  he  would  have  received  without  any 
deduction  of  what  It  would  have  cost  him  to  do 
the  work.  Fox  v.  Blston  (Tex.  Civ.  App.)  33  S. 
W.  749. 

And  a  person  having  a  contract  with  another 
to  do  all  his  hauling  for  the  wharves  and  de- 
pots of  a  specified  city  for  a  designated  year, 
who  Is  prevented  by  such  other  party  from  per- 
forming the  contract,  Is  not  entitled  to  recover 
his  special  wages  for  the  year,  but  only  the  prof- 
its which  he  would  have  made  from  perform- 
ance of  the  contract.  Nixon  v.  Myers,  141  Pa. 
477,  21  Atl.  670. 

And  the  rule  that  where  a  party  has  violated 
his  contract  through  its  entire  scope,  so  that 
the  contractor  has  been  deprived  of  profits 
which  he  might  have  made  within  the  contem- 
plation of  the  parties  when  they  made  the  con- 
tract, the  contractor  should  recover  his  gains 
prevented  as  well  as  his  losses  sustained,  does 
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not  apply  to  the  ylolatlon  of  a  contract  for  tbe 
transportation  of  military  ttores  and  aupplies, 
where  the  breach  related  to  a  minor  matter  in 
the  contract,  and  has  merely  thrown  upon  the 
contractor  needless  expense,  as  in  such  case  he 
should  recover  damages  for  such  needless  ex- 
pense only.     Bulk  ley  y.  United  States,  7  Ct.  CI. 

The  same  rule  applies  where  the  breach  Is 
■by  one  carrier  of  a  contract  with  another  car- 
Tier  for  continued  transportation  of  passengers, 
•or  of  goods  shipped  with  the  former. 

Thus,  a  railroad  company  having  an  arraage- 
<nent  with  a  ferry  company  to  employ  the  ferry 
in  all  cases  in  which  it  engaged  in  contracts  for 
transportation  of  persons  or  property  beyond 
the  terminus  of  its  road  is  liable  to  the  ferry 
•company,  where  it  gives  its  ferrying  to  another 
•company,  for  all  profits  lost  by  the  ferry  com- 
pany by  reason  of  the  breach.  Wiggins  Ferry 
Co.  V.  Chicago  &  A.  B.  Co.  73  Mo.  389,  89  Am. 
Rep.  510. 

And  the  measure  of  damages  for  breach  of  a 
contract  between  the  owner  of  a  steamer  and  a 
railroad  company  for  the  transportation  and  de- 
livery by  the  steamer  at  a  steamboat  landing  of 
«  quantity  of  coal,  by  preventing  the  delivery 
•of  any  coal  to  him,  is  the  difference  between  the 
«oflt  of  transportation  and  the  price  under  the 
contract.  Boland  v.  Northwestern  Fuel  Co.  34 
Fed.  523. 

Bui  the  measure  of  damages  for  breach  of 
a  contract  by  a  railroad  company  with  a  stage 
owner,  for  the  transportation  of  passengers  be- 
tween certain  places,  is  not  the  difference  be- 
tween what  the  stage  owner  was  to  receive  for 
carrying  the  passengers  and  what  it  would 
probably  cost  him  to  carry  each  passenger, 
without  reference  to  any  other  contract  or  other 
business  of  the  parties,  where,  by  reason  of  the 
MtRise  owner's  connection  with  other  business 
In  which  he  was  engaged,  he  could  transport 
passengers  between  such  places  without  largely 
Increasing  his  necessary  outlay,  as  in  such  case 
the  legit Imate  profits  of  the  contract  to  him 
were  propiortionately  Increased,  and  the  wrong- 
ful termination  of  the  contract  by  the  railroad 
company  occasioned  him  a  greater  loss,  for 
which  he  was  entitled  to  recover.  Frye  v.  Maine 
C.  R.  Co.  07  Me.  414. 

Though  where  a  contract  between  a  railroad 
company  and  a  stage  owner,  by  which  the  stage 
owner  was  to  run  a  stage  line  from  one  place 
to  another  by  the  most  direct  line  for  the  con- 
venience of  travel  coming  or  going  to  the  rail- 
road according  to  a  certain  time-table,  which 
time-table  provided  for  a  run  between  such 
places  and  beyond  to  another  place,  in  consid- 
eration for  which  the  stage  owner  was  to  have 
the  exclusive  right  of  taking  between  the  places 
mentioned  in  the  contract  for  a  term  of  years, 
and  the  railroad  company  broke  the  contract  by 
contractlnf  with  other  parties  to  do  the  work, 
the  transportation  of  passengers  beyond  the 
places  mentioned  in  the  contract  to  the  place 
mentioned  In  the  time-table  Is  not  so  connected 
with  the  trsnsportation  stipulated  for  in  the 
contract  by  the  reference  thereto  in  the  contract 
MB  to  warrant  a  recovery  for  the  breach  of  the 
loss  of  business,  and  the  profits  on  the  trans- 
portation beyond  the  places  mentioned  in  the 
<^ontract  to  and  from  the  place  mentioned  in  the 
time-table.    Ibid. 

b.  Breach  by  carrier, 

1    Measure  of  damages  generally. 

A  contract  for  the  carriage  of  goods  or  per- 
sons 1b  one  for  the  rendition  of  services,  and 
Is  governed  by  the  same  rules  as  general  con- 
tracts for  services,  the  line  between  liability 
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and  nunliabllity  for  profits  lost  resting  upon  the 
question  whether  they  are  the  proximate  and 
direct  result  of  the  contract  of  carriage,  and 
certain  In  nature  and  amount  on  the  one  hand, 
or  whether  they  are  collateral,  speculative,  con- 
tingent, or  uncertain  on  the  other. 

Thust  the  measure  of  damages  for  breach  of 
a  contract  to  transport  goods  from  one  place 
to  another  Is  the  difference  between  the  value 
of  the  goods  at  the  point  of  shipment  and  their 
increased  value  at  the  place  of  destination. 
Bracket  v.  M'Nair,  14  Johns.  170,  7  Am.  Dec. 
447;  Baltimore  ft  O.  R.  Co.  v.  Jumphrey,  59 
Md.  390;  McCiovern  v.  Lewis,  56  Pa.  231,  94 
Am.  Dec.  60. 

And  the  measure  of  damages  for  breach  by  a 
carrier  of  a  contract  to  carry  three  cargoes  of 
salt,  by  failure  to  take  two  of  the  cargoes,  where 
It  appeared  that  vessels  could  not  be  gotten  to 
carry  the  salt  after  the  carrier's  default,  and 
that  the  salt  was  not  an  article  of  special  util- 
ity for  preservation,  but  an  article  of  merchan- 
dise only  valuable  as  such,  would  be  the  excess 
of  the  value  of  the  salt  at  the  place  to  which 
It  was  to  be  carried  at  the  date  when  it  should 
have  arrived  beyond  that  at  the  place  of  ship- 
ment and  the  expense  of  loading,  shipment  and 
delivery.  Ward's  Central  &  P.  Lake  Co.  v. 
Elkins.  84  Mich.  439,  22  Am.  Rep.  544. 

So,  where  goods  are  delivered  to  a  carrier  to 
be  carried  from  one  place  to  another,  and  are 
lost,  and  the  goods  are  worth  more  at  the  lat- 
ter place  than  at  the  former,  the  owner  Is  en- 
titled to  recover  the  value  of  the  goods  at  the 
latter  place.  Rice  v.  Raxendale,  7  Uurlst.  &  N. 
96,  80  L.  J.  Exch.  N.  S.  871. 

It  hss  been  held,  however,  that  the  loss  of 
a  market  caused  by  delay  in  the  transportation 
of  goods  or  property  is  not  included  in  tbe  dam- 
ages given  therefor.  The  Parana,  L.  R.  2  Prob. 
Div.  118,  36  L.  T.  N.  S.  388,  26  Week.  Rep.  590 ; 
llawes  V.  South  Eastern  R.  Co.  64  L.  J.  Q.  B.  N. 
S.  174,  62  L,  T.  N.  S.  614 ;  Wibert  v.  New  York 
&  E.  R.  Co.  19  Barb.  86 ;  Conger  v.  Hudson 
River  R.  Co.  6  Duer,  876. 

.As  the  immediate  or  proximate  cause  of  the 
loss  in  such  case  is  the  decline  In  the  market, 
and  not  the  delay.  Wibert  v.  New  York  &  E. 
R.  Co.  19  Barb.  86. 

And  that  a  shipper  of  dried  apples  cannot  re- 
cover of  a  railroad  company,  io  an  action  for 
negligence  In  not  conveying  them  to  market 
within  a  reasonable  time,  the  difference  between 
the  price  of  dried  apples  at  the  time  they  should 
have  been  delivered  and  the  price  of  the  prop- 
erty at  the  time  when  the  property  was  In  fact 
delivered,  as  damages.  Jones  v.  New  Tork  ft  K. 
R.  Co.  29  Barb.  633,  following  Wibert  v.  New 
York  &  E.  R.  Co.  19  Barb.  86,  and  Overruling 
Kent  v.  Hudson  River  R.  Co.  22  Barb.  278. 

And  that  the  measure  of  damages  suffered  by 
an  assignee  of  bills  of  lading  for  breach  of  a 
contract  of  carriage  of  a  quantity  of  sugar  and 
hemp  by  undue  delay  in  tbe  voyage  Is  interest 
at  the  ordinary  commercial  rate  on  the  value 
of  the  goods  for  the  period  of  the  delay  and 
delivery,  and  not  the  difference  between  the  mar- 
ket value  of  the  goods  when  they  ought  to  have 
been  delivered  and  the  market  value  when  they 
were  actually  delivered,  as  It  cannot  be  known 
what  will  be  done  with  the  goods  on  shipboard 
when  they  arrive  at  their  destination.  The  I'a- 
rana.  36  L.  T.  N.  S.  888,  L.  R.  2  Prob.  Div.  US, 
25    Week.    Rep.    696. 

See  also  Gelvin  v.  Kansas  City,  St.  J.  A  C.  B. 
R.  Co.  21  Mo.  App.  273 :  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Cole  (Tex.  App.)  16  S.  W.  176 :  Scott  v.  Bos- 
ton ft  N.  O.  S.  S.  Co.  106  Mass.  468,  infra,  VI.  b.. 
2. 

But  the  prevailing  rule  would  seem  to  be 
that  the  measure  of  damages  for  an  inexcusable 
delay  on  the  part  of  a  carrier  of  goods  until 
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tfter  they  hare  diminished  In  market  yalue  Ib 
the  amoant  of  the  diminution,  and  that  no  ques- 
tion of  contingent  or  speculatlye  profits  Is  In- 
TolTod.  Catting  y.  Grand  Trunk  R.  Co.  13  Al- 
len, 3S3:  St.  Lculs,  I.  M.  &  S.  R.  Co.  y.  Mud- 
ford.  48  Ark.  502,  3  S.  W.  814 ;  Slsson  y.  Cleve- 
land A  T.  R.  Co.  14  Mich.  489,  90  Am.  Dec  262 ; 
GeiWn  y.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  21 
Mo.  App.  273  ;  Medbury  y.  New  York  &  E.  R. 
Co.  26  Barb.  564:  Lindley  y.  Richmond  ft  D. 
R.  Co.  88  N.  C.  547 ;  Galyeston«  H.  &  S.  A.  R. 
Co.  y.  Donglass,  1  Tex.  App.  Ciy.  Cas.  (White  & 
W.)  i  67,  p.  29 ;  Wilson  y.  Lancashire  ft  Y.  R.  Co. 
9  C.  B.  X.  S.  632.  30  L,  J.  C.  P.  N.  8.  232,  7  Jar. 
X.  S.  862,  3  L.  T.  N.  S.  859,  9  Week.  Rep.  635. 

Though  an  agreement  between  a  shipper  of 
animals  and  &  railroad  company,  by  which  the 
shipper  aasumes  all  risk  of  Injuries  which  the 
animals  may  suffer  from  designated  causes  and 
by  reason  of  any  delay,  refers  to  Injuries  to  the 
animals  b3  reason  of  delay  In  loading  or  un- 
loading in  traosportatlon,  and  has  no  reference 
to  an  Injury  caused  by  a  fall  In  the  market 
price  between  the  time  when  dellyery  should 
haye  been  made  and  the  time  when  It  was  act- 
ually made.  Slsson  y.  Cleyeland  &  T.  R.  Co. 
14  Mich.  489,  90  Am.  Dec.  252. 

In  the  aboye  case  Conger  y.  Hudson  RIyer  R. 
Co.  6  Duer,  375,  supra,  was  distinguished  upon 
the  ground  that  in  that  case  the  question  was 
whether  the  shipper  could  recoyer  from  the  car- 
rier for  damages  occasioned  by  a  loss  of  mar- 
ket thronsh  delay,  and  the  court  Intimated  that 
«Qch  damages  were  too  speculatlye  in  their  char- 
acter to  form  a  basis  of  a  legal  action. 

And  Wibert  ▼.  New  York  ft  E.  R.  Co.  19  Barb. 
36.  9upra,  was  criticised,  the  court  saying  that 
That  case  seems  to  lay  down  a  rule  of  damages 
wholly  unwarranted  by  reason  or  authority,  and 
to  apply  a  similar  principle  to  other  cases 
it  woald  be  necessary  to  hold  that  one  who  had 
unroofed  the  house  of  another,  In  consequence 
of  which  it  became  deluged  with  rain,  would 
not  be  liable  for  the  damages  caused,  because 
an  roofing  the  building  did  not  cause  the  rain. 

The  allowance  in  an  action  for  breach  of 
f^intrsct  to  transport  goods,  of  the  difference 
between  the  price  at  the  point  where  the  goods 
are  and  that  to  which  they  are  to  be  trans- 
ported, and  an  allowance  in  an  action  against  a 
Tfndor  for  not  dellyering  chattels  sold,  of  the 
market  price  upon  the  day  fixed  for  dellyery, 
tbo;i{;h  amounting  to  an  allowance  of  profits.  Is 
r^rmitted,  as  these  profits  do  not  depend  upon 
any  contingency.  Grlflin  y.  Colyer,  16  N.  Y. 
4vi>.  69  Am.  Dec.  718. 

This  rale  is  probably  based  upon  the  theory 
!bat  a  carrier  must  be  deemed  to  know  that 
{^>^s  or  property  shipped  were  either  sold  or 
intended  for  sale,  or  for  some  purpose,  the  utll- 
rtj  of  which  would  depend  upon  the  market 
Talae  of  the  property  at  the  time  it  came  to 
^•and.  snch  being  the  usual  purposes  of  shipment. 
It  la  to  be  obseryed  that  with  reference  to  delay 
!n  sending  telegrams  (see  infra,  VII.),  the  ob- 
>' t  and  pnrpc^s^  o^  which  are  more  yaried  and 
Aft  so  apparent  or  easily  ascertained,  liability 
!«  confined  strictly  to  cases  in  which  knowl- 
^tze  of  the  purpose  of  the  telegram  Is  brought 
LoQie  to  the  telegraph  company. 

Thus,  breach  of  a  contract  to  carry  wheat 
frf»m  one  place  to  another  authorizes  a  recoyery 
of  the  dlff'»rcnce  between  the  yalue  of  the  wheat 
St  the  former  place  with  the  freight  added  and 
•b*  market  price  at  the  latter  place  at  the  time 
;t  would  have  arrived  there  If  carried  according 
♦0  contract.     OTonner  y.   Forster,    10   Watts, 

4m. 

And  a  railway  company  professing  to  carry 
:*»rtiihable  ^oods  from  one  place  to  another 
«  Thin  a  specified  time  Is  liable,  on  the  promise 
Tade  by  the  station  clerk  that  goods  shall  be  for- 
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warded  to  a  place  beyond  Its  line  before  a  par- 
ticular hour,  which  promise  Is  not  fulfilled,  for 
the  amount  of  profits  which  might  haye  been 
realized  from  the  goods,  if  they  had  arriyedl 
in  proper  time.  Wilson  y.  York,  N.  ft  B.  R.  Cou 
18  Eng.  L.  St  Eq.  557,  note. 

And  where  a  loss  Is  sustained  by  a  shipper  of 
sheep  from  a  delay  on  the  part  of  the  common 
carrier  in  transporting  them  to  market  and  a 
fall  In  the  market  price  during  the  period  of 
delay,  the  loss  sustained  by  him  Is  a  proper- 
element  of  damages  to  be  taken  Into  account  by 
the  Jury  in  connection  with  other  facts  and  cir- 
cumstances of  the  case.  Kent  y.  Hudson  RIyer 
R.  Co.  22  Barb.  278.  Oyerruling  Wibert  y.  New- 
York  &  E.  R.  Co.  19  Barb.  36,  aupra. 

And  the  unnecessary  detention  by  a  railroad! 
company  of  a  shipment  of  a  lot  of  dressed  plgs^ 
daring  which  delay  the  market  price  fell,  en* 
titles  the  shipper  to  recover  the  difference  In 
the  yalue  of  the  pigs  at  the  time  and  place 
they  ought  to  haye  been  delivered  and  the  time 
of  their  actual  delivery ;  and  this  Is  the  rule 
even  in  the  absence  of  evidence  that  the  prop- 
erty was  Btnt  to  the  consignee  to  be  sold,  or 
that  it  was  actually  sold  at  a  loss.  Ward  y. 
New  York  C.  R.  Co.  47  N.  Y.  32,  7  Am.  Rep.  405. 

In  the  ab'^ve  case  Wibert  v.  New  York  &  B. 
R.  Co.  19  Barb.  36,  and  Jones  v.  New  York  & 
E.  R.  Co.  29  Barb.  633,  itupra,  were  in  effect 
overruled,  and  Kent  v.  Hudson  River  R.  Col  22 
Barb.  278,  supra,  was  reinstated,  and  the  rule 
above  stated  was  said  to  have  been  fully  recog- 
nized in  Grlflln  y.  Colver,  16  N.  Y.  489,  69  Ass. 
Dec.  718,  supra. 

So,  breach  of  contract  upon  the  part  of  a 
railroad  company  to  carry  the  equipment  of  a 
theatrical  company,  by  falling  to  deliver  at  the 
time  contracted  for,  whereby  the  theatrical 
company  was  prevented  from  giving  an  exhibi- 
tion advertised,  and  compelled  to  refund  the 
money  for  the  tickets  sold,  entitles  the  theatri- 
cal company  to  recover  for  such  loss  of  profits 
as  can  be  shown  to  be  the  direct  result  of  the 
breach  of  the  contract.  Leach  v.  New  York,  N. 
H.  &  H.  R.  Co.  89  Hun,  377,  35  N.  Y.  Supp.  30?>. 

And  where,  In  an  action  for  such  loss  of  prof- 
Its,  It  was  shown  that  before  It  was  knowa 
that  the  equipment  would  not  arrive  tickets  for 
the  performance  were  sold  to  the  amoant  or 
nearly  $400,  a  person  who  had  for  several  years- 
been  engaged  In  the  sale  of  tickets  for  that  par- 
ticular place  of  amusement,  and  who  sold  the 
tickets  on  this  occasion,  may  be  permitted  to 
testify  that  about  one  fourth  of  the  whole 
amount  of  tickets  eo^d  were  usually  sold  in  ad- 
vance of  entertainments  for  the  purpose  of  ar- 
riving at  the  profits  lost  through  the  breach  of 
the  contract.     /Wd. 

And  while  the  measure  of  damages,  In  an  ac- 
tion against  a  railroad  company  for  the  non- 
delivery of  good?  shipped,  is  the  price  at  whfrh 
the  goods  can  be  obtained  In  the  market,  if 
there  be  no  market  at  the  time  and  place  of  de- 
livery, the  damages  are  to  be  ascertained  by 
taking  into  consideration  the  cost  price  and 
expense  of  transit,  and  also  the  reasonable 
profit  of  the  Importer,  to  be  assessed  by  the 
Jury  acting  upon  their  own  experience  and 
knowledge  of  business.  O'Hanlan  v.  Great 
Western  R.  Co.  6  Best  &  S.  484,  34  L.  J.  Q.  B. 
N.  S.  154,  11  Jnr.  N.  S.  797,  12  L.  T.  N.  S, 
490,   13  Week.  Rep.  741. 

And  one  who  enters  Into  a  contract  with  the 
United  States  to  receive  and  transport 
all  the  military  supplies  that  mlpht  be  required 
to  be  transported  to  a  designated  military  dis- 
trict, if|)on  the  performance  of  which  he  en- 
ters, and  which  he  Is  prepared  to  execute,  but 
which  Is  broken  by  the  TTnlted  States  by  enter- 
ing Into  a  contract  with  another  party  for  the 
same  work,  is  entitled  to  recover  the  gain  or 
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profit  he  would  have  made  for  the  services  under 
the  contract  which  he  was  not  permitted  to 
render,  deductingr  therefrom  a  reasonable  sum 
for  the  lesR  time  engaged  and  for  release  from 
the  care,  trouble,  risk,  and  responsibility  at- 
tending a  full  execution  of  the  contract.  Wild- 
er V.  United  States.  5  Ct.  CI.  468. 

So,  the  rule  of  damages  for  failure  to  deliver 
the  whole  of  a  cargo  of  Chinese  goods  is  the 
difference  between  the  price  agreed  upon  between 
the  parties  and  the  market  value  of  the  goods 
at  the  place  of  the  breach  ;  and  the  fact  that 
there  were  no  Chinese  goods  in  the  market  at 
the  time  corresponding  to  the  description  of 
those  sold  does  not  warrant  the  admission  of 
evidence  in  an  action  for  the  breach,  showing 
what  they  were  worth  in  broken  packages,  or  the 
profits  which  might  have  been  made  from  a 
sale  of  the  goods.     Tobin  v.  Post.  8  Cal.  373. 

Where  damages  for  breach  of  contract  of  car- 
riage consisting  of  lost  profits  or  otherwise  can 
be  ascertained  by  computation,  or  are  in  their 
nature  capable  of  being  definitely  fixed,  the 
parties  are  confined  to  direct  evidence,  and  are 
not  permitted  to  prove  collateral  facts  from 
which  inferences  as  to  the  amount  of  damages 
sustained  may  be  drawn.  But  where  they  can- 
not be  fixed  by  computation  or  direct  evidence, 
the  kind  and  character  of  the  evidence  admis- 
sible for  the  purpose  of  proving  them  depend 
upon  the  circumstances  of  each  case.  Leach  v. 
New  York.  N.  H.  &  H.  R,  Co.  89  Hun,  377,  35 
N.  y.   Sapp    305. 

The  fact  that  a  railroad  company  did  not 
own  any  cars  at  the  time  of  a  contract  for  car- 
riage does  not  relieve  it  from  liability  for  prof- 
its lost  to  a  shipper  on  account  of  the  breach 
of  its  contract  with  him  to  furnish  cars.  Bax- 
ley  V.  Tallassee  &  M.  R.  Co.  (Ala.)  29  So.  451. 

As  to  effect  of  notice  of  use  or  purpose  to 
sell,  see  infra,  VI.  b,  2. 

2.  Rcmotvneaa,    coniinfjcncy,    and    uncertainty, 

and  their  effect. 

("oinpenf^atlon  for  actual  loss  sustained  is  the 
fundamental  principle  upon  which  the  allowance 
of  damages  is  based,  and  allowance  will  not  be 
made  in  an  actkin  for  breach  of  contract  for 
carriage  upon  a  calculation  of  speculative  prof- 
Its.  Medb.ir>  v.  New  York  &  E.  R.  Co.  26  Barb. 
564. 

And  the  loss  of  profits  on  the  sale  of  the  goods 
to  be  carried,  or  other  damage  of  like  character. 
Is  *oo  remote  to  furnish  a  proper  basis  for  re- 
<overv.  (talveston,  II.  &  8.  A.  R.  Co.  v.  Doug- 
lass, *1  Tex.  App.  Civ.  Cas.  (White  &  W.)  fi 
C7,  p.  2J> :  LIndley  v.  Richmond  &  D.  R.  Co.  88 
N.  C.  547  :  Southern  R.  Co.  v.  Myers.  32  C.  C. 
A.  19,  5.S  U.  S.  App.  131.  87  Fed.  140. 

In  the  aliaence  of  a  definite  contract  for  car- 
riage to  a  given  point  by  a  given  time,  with  such 
reasons  for  making  It  as  would  naturally  lead 
tlie  agent  of  the  carrier  to  contemplate  the  prof- 
Its  the  shipper  or  passenger  expected  to  realize. 
Soutliern  R.  Co.  v.  Myers.  32  C.  C.  A.  19,  68 
TJ.  S.  App.  131,  87  Fed.  149. 

And  in  such  case  it  is  error  to  admit  any 
testimony  In  an  action  for  the  breach  with  ref- 
erence to  the  speculative  profits  which  the  pas- 
senger might  have  made  if  he  had  been  safely 
carried  through  on  schedule  time.     Ibid. 

Thus,  one  who  delivers  goods  to  a  carrier  for 
transportation,  which  goods  are  unreasonably 
delayed,  is  entitled  to  recover  of  the  carrier  for 
personal  expenses  In  looking  after  and  inqulr- 
iuj?  for  them,  but  he  is  not  entitled  to  recover 
ff»r  the  loss  of  hire  of  his  goods  by  a  third 
party  under  a  contract  by  the  terms  of  Which  he 
was  to  take  them  if  delivered  in  a  specified  time. 
Hnlps  V.   London  &  N.  W.  R.  Co.  4  Best  &  S. 

66. 

.And  a  railroad  company  upon  whose  road  cat- 
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tie  were  shipped  is  not  liable,  in  an  action  for 
damages  to  the  cattle,  alleged  to  have  been 
caused  by  delay,  for  the  difference  between  the 
price  which  the  cattle  brought  when  they 
reached  their  destination  and  the  price  at  which 
they  were  contracted  to  be  sold,  where  it  does 
not  appear  that  the  railroad  company  was  in- 
formed that  the  cattle  were  being  shipped  to  fill 
a  contract,  or  that  It  was  Important  to  have  them 
at  their  destination  at  any  given  time.  Oulf, 
C.  &  S.  F.  R.  Co.  V.  Cole  (Tex.  App.)  16  S.  W. 
176 :  Gelvin  v.  Kansas  City,  St.  J.  &  C.  B.  H. 
Co.  21   Mo.  App.  273. 

And  a  shipper  of  cattle,  who  leased  space 
for  cattle  on  a  line  of  ocean  steamships  for 
one  year,  cannot  recover  for  breach  of  the  con- 
tract damages  for  loss  of  profits  based  on  an 
alleged  arrangement  with  third  persons,  that 
upon  his  procuring  space  on  two  lines  of  steam- 
ers, one  running  to  Liverpool  and  the  other 
to  London,  they  would  take  his  contract  oflF  his 
hands  and  pay  him  a  commissloik  for  buying  and 
selling  the  cattle.  Brauer  v.  Oceanic  Steam 
Nav.  Co.  34  Misc.  127,  69  N.  Y.  Supp.  465. 

And  the  owner  of  an  animal  shipped  from  one 
place  to  another,  which  animal  was  injured  dur- 
ing transportation,  nothing  having  been  said 
or  done  at  the  time  of  the  contract  for  transpor- 
tation to  cause  the  defendant  or  its  agent  to 
know  the  purpose  for  which  the  animal  was  be- 
ing shipped,  cannot  recover  from  the  railroad 
company  for  loss  of  the  use  of  the  animal, 
caused  by  the  injury,  for  any  particular  pur- 
pose. Chicago,  B.  &  Q.  R.  Co.  v.  II ale,  83  111. 
300.  25  Am.  Rep.  403. 

So,  the  Jury,  in  an  action  by  a  shipper  of 
hops  against  a  railroad  company  for  delay  in 
their  delivery.  In  consequence  of  which  a  pur- 
chaser refuses  to  receive  them,  is  not  at  liberty 
to  take  Into  account,  in  estimating  damages,  the 
loss  of  the  bargain  between  the  shipper  and  the 
consignee.  Simmons  y.  South  Kastern  R.  Co.  7 
Uurlst.  &  N.  1002. 

Nor  is  It  warranted  In  considering.  In  an  ac- 
tion for  not  delivering  a  lot  of  fruit  trees,  th<> 
fact  that  the  consignee  had  sold  the  trees  for 
more  than  he  gave  for  them,  where  it  is  not 
shown  that  the  railroad  company  had  notice  of 
such  sale  or  the  day  of  delivery.  Wabash,  &i. 
L.  &  P.  R.  Co.  V.  Lynch,  12  111.  App.  365. 

And  breach  of  contract  for  the  carriage  of 
a  quantity  of  hay  within  a  reasonable  tlnit^, 
from  one  platie  to  another  In  wagons  ol  a 
specified  size  at  a  designated  rate  per  load, 
by  failing  to  supply  wagons  of  the  size  provided 
for  in  the  contract,  and  providing  smaller  wag- 
ons Inste.id,  warrants  a  recovery  for  the  extra 
cost  of  carriage.  If  any,  occasioned  by  the  uBf» 
of  the  smaller  wagons,  for  the  extra  cost  of  con- 
veyance by  other  means,  but  not  for  the  protits 
which  would  have  resulted  from  a  sale  of  tho 
hay  at  the  time  when  the  contract  ouglit  ti» 
have  been  performed.  Irvine  v.  Midland  G.  W. 
R.  Co.  Ir.  L.  R.  6  C.  L.  55. 

So  the  rule  of  damages  for  loss  of  goods  at 
sea  on  board  a  vessel  which  was  not  sea  worths- 
is  that  the  carrier  shall  pay  for  goods  not  de- 
livered their  net  value  at  the  port  of  delivery, 
but  he  is  not  liable  for  any  speculative  or  pos- 
sible profits  which  the  owner  might  have  an- 
ticipated in  his  peculiar  business.  Ba>in  v. 
Steamship  Co.  3  Wall.  Jr.  229,  Fed.  Cas.  No.  1,- 
152. 

Nor  can  a  carrier  contracting  to  carry  articlog 
be  held  liable,  on  a  breach  of  contract,  for  the 
profits  which  the  owner  might  have  realized 
by  the  sale  of  the  articles,  which  he  might  mnnii- 
fncture  from  them.  Cooper  v.  Young.  22  (la. 
2a9,  GS  Am.  Dec.  502. 

And  refusal  of  a  carrier  to  deliver  goods  to 

a  manufacturer  until  he  has  paid  freight  on    a 

'  lot   of    material    i>revlousIy   delivered,    and    de- 
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Uiiilnir  tbem  one  day.  do  not  entitle  the  manu- 
factarer  to  recover  the  profits  lost  to  him  by 
tbe  consequent  stoppage  of  Jtiis  mill.  Waite  y. 
Gilbert,  10  Cush.  177. 

And  a  purchaser  of  cotton  for  use  In  his 
mill,  who  ships  ic  by  rali  to  the  mill,  the  de- 
livery of  frhlch  is  delayed  by  the  railroad  com- 
pjiD}'.  is  not  entitled  to  recover  for  wages  paid 
to  employees  while  his  mill  is  standing  idle  be- 
ta use  of  the  nonarrival  of  the  cotton,  or  for 
Itn>£ts  which  might  have  been  made  by  the 
mnntng  of  the  mill  during  such  time,  where 
ai  the  time  of  the  shipment  notice  was  not  given 
thftt  the  purchaser  had  no  other  cotton,  and 
ihat.  in  case  of  its  nonarrival  in  season,  his 
mill  would  be  stopped,  though  he  afterwards  and 
duriD:^  the  time  the  goods  were  delayed  repeat- 
edly ^ve  such  notice.  Gee  v.  Lancashire  &  Y. 
R.  Co.  6  Ilurlst.  &  N.  211.  30  L.  J.  Bxch.  N.  S. 
11.  3  L.  T.  N.  S.  328,  9  Week.  Rep.  103. 

And  tlie  measure  of  damages  in  an  action 
against  a  carrier  for  delay  in  the  delivery  of 
eotton  sold  **to  arrive'*  is  not  the  decline  in 
mftricet  valne  between  the  date  of  the  sale  and 
the  actual  arrival  of  the  cotton,  where  the 
carrier  on  receiving  the  property  had  no  notice 
of  the  contract  of  sale  relied  on,  or  the  profits 
which  might  on  the  fall  in  market  have  resulted 
tberefrom  to  the  consignee,  and  they  could  not 
have  been  contemplated  by  the  parties  to  the 
*n>niract.  Scott  v.  Boston  &  N.  O.  8.  S.  Co.  106 
Mass.  463. 

So.  a  cap  manufacturer,  who  purchases  cloth 
for  the  purpose  of  making  It  into  caps,  and  de- 
livers It  to  a  carrier  for  transportation,  which 
is  not  delivered  within  a  reasonable  time,  has 
no  right  to  claim  as  damages  t!ie  profits  he 
would  have  made  upon  the  sale  of  the  goods,  or 
itf  the  caps  had  the  goods  been  delivered  in 
I»rof>er  time.  Wilson  v.  Lancashire  &  Y.  R.  Co. 
9  C.  B.  N.  S.  632.  30  L.  J.  C.  P.  N.  S.  232,  7 
Jur.  N.  S-  862,  3  L.  T.  N.  S.  857,  9  W^eek.  Rep. 
*J35. 

.\nd  delay  In  the  carriage  and  delivery  of  a 
<7nanrity  of  kid  skins  does  not  render  the  car- 
rier responsible  for  loss  of  wages  of  workmen 
kept  by  the  consignee  unemployed  by  reason  of 
the  delay  in  the  arrival  of  the  goods,  or  for  loss 
f-t  proAts  by  reason  of  such  goods  not  being 
«orked  up  and  sold  in  the  course  of  trade.  Le 
ivintur  V.  South  Eastern  R.  Co.  2  L.  T.  N.  S. 
170. 

And  t*»«tImony  as  to  the  number  of  feet  of 
sawed  lumber  an  uncut  forest  would  make,  and 
the  profits  which  might  have  been  made  from 
The  manufacture  of  such  uncut  forest  Into  lum- 
l^r.  are  too  remote  and  uncertain  for  considera- 
rion  in  an  action  by  the  owner  against  a  rail- 
road company  for  charging  excessive  freight 
rates  on  the  owner's  shipments  of  lumber  in 
ri'yjailon  of  a  contract  for  rates.  Florida  C.  & 
P.  R.  Co.  T  Bucki,  16  C.  C.  A.  42,  30  U.  S.  App. 
4M.  68  Fed-  864. 

Xor  docs  failure  of  a  railroad  company  to 
*arrT  coal  according  to  contract,  whereby  the 
<*!her  party  to  the  contract  was  obliged  to  sus- 
{»nd  bis  work  for  want  of  the  coal,  authorize  a 
r^t^orery  of  profits  which  he  would  have  made 
liad  he  received  the  coal  according  to  contract ; 
and  proof  of  such  profits  is  Inadmissible  In  an 
action  for  tbe  breach  of  the  contract.  Cooper 
V.  Young.  22  Ga.  269,  68  Am.  Dec.  502. 

In  the  above  case  Masterton  v.  Brooklyn,  7 
Hi!l.  61,  42  Am.  Dec.  38,  in  which  profits  were 
«n'»wed,  was  distinguished  upon  the  ground  that 
'tst  was  not  the  case  of  a  carrier,  but  was  the 
•  rdinary  case  of  an  agreement  to  purchase,  at 
tipalated  prices,  marble  to  be  delivered  as 
ftjcreed  upon  in  the  contract. 

So,  a  traveler  on  a  steamboat  cannot  recover, 
'ti  an  action  against  the  steamboat  company  as 
t  common  carrier  for  the  loss  of  his  baggage, 
:>3  L.  R.  A. 


damages  for  loss  of  profits  which  he  might  have 
made  in  the  practice  of  his  trade  or  profession  if 
bis  baggage,  including  the  implements  of  his 
trade,  had  not  been  lost.  Brock  v.  Gale,  14 
B'la.  523,  14  Am.  Rep.  356. 

And  delay  of  a  railroad  company  in  deliver- 
ing the  trunks  of  a  traveling  salesman,  contain- 
ing agent's  samples,  does  not  warrant  a  recovery 
by  the  traveling  salesman  for  the  profits  which 
he  could  have  made  while  the  company  held  his 
trunks,  where  at  the  time  the  trunks  were  re- 
ceived for  transportation  no  notice  of  the  par- 
ticular necessity  or  advantage  to  him  of  their 
prompt  delivery  had  been  given.  Texas  Mexi- 
can R.  Co.  V.  Willis.  3  Tex.  App.  Civ.  Cas. 
(Wilison^  f  71,  p.  94. 

And  the  same  rule  was  applied  to  delay  in 
transporting  goods  to  a  salesman  until  he  had 
left  the  place  of  their  destination,  in  conse- 
quence of  which  they  were  forwarded  to  him  at 
the  next  town  he  visited,  no  notice  of  the  ob- 
ject of  the  shipment  having  been  given.  Great 
Western  R.  Co.  v.  Redmayne,  35  L.  J.  C.  P.  N. 
S.  123,  L.  R.  1  C.  P.  329,  12  Jur.  N.  S.  692. 

So,  one  who  ships  machinery  which  the  car- 
rier fails  to  deliver  can  only  recover  the  value 
of  the  machinery  for  such  nondelivery,  and  is. 
not  entitled  to  the  loss  of  profits  from  its  non- 
delivery or  wages  of  workmen  upon  the  build- 
ing in  which  the  machinery  was  to  be  used, 
where  no  notice  had  been  given  at  the  time  of 
the  contract  of  the  necessity  for  a  prompt  de- 
livery, and  the  machinery  was  such  as  might 
be  used  for  many  different  purposes.  Ruthven 
Woolen  Mfg.  Co.  v.  Great  Western  R.  Co.  18  U. 
C.  C.  P.  316;  British  Columbia  &  V.  I.  Spar, 
Lumber  &  Saw-Mill  Co.  v.  Nettieship,  L.   R.  8 

C.  P.  4H9,  37  L.  J.  C.  P.  N.  S.  235,  18  L.  T.  N. 
S.  004.  16  Week.  Rep.  1046;  Pacific  Exp.  Co. 
V.  Darnell  Bi-os.  62  Tex.  639;  Gulf,  C.  &  S.  F. 
R.  Co  V.  Maetze,  2  Tex.  App.  Civ.  Cas.  (Will- 
son)    %  631,  p.  553  ;  Davis  v.  Cincinnati,  H.  & 

D.  R.  Co.  1  Disney  (Ohio)  23. 

And  a  carrier  to  whom  machinery  was  de- 
livered for  transportation,  which  was  badly 
broken  and  destroyed  while  in  its  possession, 
is  liable  for  the  value  of  the  property  computed 
at  the  place  of  shipment,  where  it  could  not  be 
repaired  for  less  than  the  price  of  a  new  ma- 
chine, but  not  for  the  value  of  the  use  of  the 
machine  while  another  was  being  procured  to 
supply  its  place,  where  it  does  not  appear  that 
the  carrier  had  notice  of  the  use  to  which  it 
was  to  be  put.  Thomas,  B.  &  W.  Mfg.  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.  62  Wis.  642,  51  Am. 
Rep.  725,  22  N.  W.  827. 

And  a  common  carrier  contracting  with  a  mill- 
er to  carry  a  broken  shaft  of  his  mill  and  de- 
liver the  same  to  an  artificer  to  serve  as  a  model 
for  a  new  one,  who  falls  to  deliver  the  shaft  to 
the  artificer  within  a  reasonable  time.  In  conse- 
quence of  which  the  artificer  is  delayed  in  mak- 
ing a  new  shaft,  and  the  mill,  having  no  other 
shaft  Is  compelled  to  remain  idle  until  the  new 
shaft  can  be  supplied.  Is  not  liable  to  the  miller 
for  the  loss  of  profits  from  his  mill  which  he 
would  have  made  had  the  shaft  been  delivered 
In  reasonable  time  and  the  new  shaft  con- 
structed and  returned  to  him,  where  the  car- 
rier did  not  know  that  the  mill  had  no  other 
shaft,  and  that  the  shaft  was  sent  as  a  model 
for  a  new  one.  Hadley  v.  Baxendaie,  9  Exch. 
341,  26  Eng.  L.  &  Eq.  398,  23  L.  J.  Exch.  N.  S. 
17l»,  18  Jur  358,  2  C.  L.  Rep.  517. 

So,  a  tailor  who  engaged  with  a  railroad  com- 
pany to  carry  him  as  a  passenger  from  one  place 
to  another  at  which  the  train  was  advertised  to 
arrive  the  same  night,  and  upon  arriving  at  the 
end  of  the  line  found  the  train  continuing  on  a 
connecting  line  had  gone,  and,  instead  of  taking 
•special  conveyance  and  hiring  a  boat  to  get  there 
that   night,    remained   until   morning  and   s>rp- 
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cceded  by  train  the  next  day,  whereby  he  was 
too  late  to  reach  places  previously  appointed  for 
meeting  his  customers,  in  consequence  of  which 
he  was  obliged  to  hire  conveyances  to  see  some 
of  them  eiscwhere,  and  was  detained  in  order 
to  see  others,  is  entitled  to  recover  the  amount 
of  hotel  expenses  where  he  staid  over  night, 
and  the  railway  fare  paid  the  next  day ;  but 
he  cannot  recover  for  the  profits  and  emolu- 
ments which  he  was  deprived  of  by  not  arriving 
I  at  his  destination  in  season  to  meet  his  custom- 
ers. Hamlin  v.  Great  Northern  B.  Co.  88  Eng. 
L.  &  Eq.  885. 

And  breach  by  a  railroad  company  of  a  con- 
tract to  carry  excursiooists  to  a  designated 
place  where  public  amusements  were  to  be  held 
at  a  reduced  rate  of  fare,  by  repudiating  It  after 
preparation  had  been  made  for  it,  authorizes 
the  Injured  party  to  recover  for  the  net  profits 
on  tickets  actually  sold  or  bargained  for  less 
the  probable  exiiense  of  the  excursion,  but  does 
not  authorize  a  recovery  for  the  profits  on  tick- 
ets which  might  have  been  sold  had  the  con- 
tract not  been  repudiated,  as  such  profits  would 
be  conjectural.  Houston  &  T.  C.  B.  Co.  v.  Hill, 
08  Tex.  381,  51  Am.  Bep.  642. 

And  that  a  person  having  a  contract  for  the 
sale  of  property  had  to  turn  over  his  contract 
to  another  party  to  pay  him  what  he  owed  him, 
is  immaterial  and  beyond  the  issues,  in  an  action 
by  such  person  against  a  railroad  company  for 
loss  of  profits  caused  by  breach  of  contract  to 
furnish  cars  for  the  shipment  and  delivery  of 
the  property  sold.  Baxley  v.  Tallassee  &  M.  B. 
Co.  (Ala.)  29  So.  451. 

So,  breach  by  a  carrier  of  a  contract  to  carry 
r.n  opera  troupe  to  a  designated  place,  to  ar- 
rive there  at  a  designated  time,  by  a  delay  of 
such  length  that  the  troupe  were  unable  to  play 
as  expected  upon  the  day  they  were  to  arrive, 
and  also  upon  the  next  day,  authorizes  a  recovery 
of  the  losd  of  the  performances  advertised  for 
those  days,  as  such  loss  was  the  direct  conse- 
quence of  the  delay ;  but  no  recovery  can  be  had 
for  losses  growing  out  of  the  subsequent  breaking 
up  of  the  troupe  in  consequence  of  a  failure 
to  pay  the  performers,  though  such  failure  to 
pay  was  the  result  of  the  Inability  to  play  on  the 
two  evenings  advertised.  Foster  v.  Cleveland, 
C.  C.  &  St.  L.'B.  Co.  58  Fed.  434. 

Bnt  while  the  owner  of  a  museum,  under  a 
contract  with  a  railroad  company  for  its  trans- 
portation to  a  fair  at  a  designated  place  and 
time  for  exhibition  at  the  fair,  broken  by  delay 
In  the  transportation  so  that  it  did  not  arrive 
in  season,  might  not  be  able  to  recover  the  prob- 
able net  profits  of  an  exhibition  at  the  fair  as 
such  because  they  are  too  speculative  and  re- 
mote, he  would  be  entitled  to  recover  for  the 
valne  of  the  use  of  the  property  at  such  place 
and  time,  and  such  value  could  not  be  more 
properly  determined  than  by  ascertaining  what 
the  probable  net  profits  of  the  exhibition  would 
have  been.  Yoakum  v.  Dunn,  1  Tex.  Civ.  App. 
624.  21  8.  W.  411. 

And  the  plaintiff  In  an  action  against  a  car- 
rier to  recover  the  value  of  a  picture  lost  by  it 
in  transportation  may  show  that  he  had  orders 
for  copies  of  the  picture,  for  the  purpose  of 
showing  that  actual  use  could  be  made  of  it 
in  the  prosecution  of  business,  and  that  It  pos- 
sessed a  value  beyond  the  mere  pleasure  which 
an  inspection  of  it  would  furnish ;  but  loss  of 
anticipated  profits  from  not  being  able  to  supply 
copies  of  it  that  had  been  ordered  cannot  be  re- 
covered as  damages.  Bennett  v.  Drew,  3  Bosw. 
85.1. 

So,  where  an  express  company  receives  for 
transportation  a  box  containing  plans  and  speci- 
fications to  be  forwarded  to  a  committee,  which 
had  offered  a  premium  to  the  successful  compet- 
itor for  the  best  plans  for  a  public  building, 
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and  fails  to  deliver  the  box  until  after  the  pre- 
miums are  awarded,  the  loss  to  the  sender  of 
the  opportunity  to  compete  for  the  prize  is 
not  too  remote  to  be  considered  as  damages,, 
but  he  can  recover  no  m«re  than  nominal  dam- 
ages without  proof  of  actual  Injury  resulting 
from  the  breach.  Adams  Exp.  Co.  v.  Egbert,. 
36  I'a.  360,  78  Am.  Dec.  382. 

But  In  Watson  v.  Ambergate,  N.  &  B.  B.  Co. 
15  Jur.  44b.  3  Eng.  L.  &  Eq.  497,  which  was 
an  action  against  a  railroad  company  for  dam- 
ages for  delay  in  transporting  and  delivering 
plans  and  models  of  a  machine  for  loading 
colliers  from  barges  Intended  for  competition 
for  a  prize  which  had  been  offered  for  the  best 
plan,  it  was  said  that  the  proper  measure  of 
damages  was  the  value  of  the  labor  and  ma- 
terials expended  In  making  the  plan  and  model, 
but  that  the  chance  of  winning  the  prize  was  too 
remote  to  constitute  a  ground  for  damages. 
But  the  case  turned  upon  other  grounds. 

See  also  Cutting  v.  Grand  Trunk  B.  Co.  i;^ 
Allen,  385 :  The  Parana,  36  L.  T.  N.  S.  388,  L. 
B.  2  Prob.  Dlv.  118,  25  Week.  Bep.  596,  aupia^ 
V.  b. 

8.  Notice  of  8ale  and  iU  effect. 

Notice  to  a  carrier  of  a  sale  of  the  goods 
shipped  brings  the  profits  of  the  resale  within 
the  rule  that  the  proximate  and  direct  fruits 
of  the  contract  of  carriage  may  be  recovered  for 
its  breach.  But  the  notice  to  or  knowledge  of 
the  carrier  must  have  been  such  that  the  par- 
ties will  be  deemed  to  have  contracted  with  ref- 
erence to  an  enhanced  liability  on  that  account. 
A  mere  knowledge  of  an  intention  to  sell  Is  not 
enough. 

Thus,  where  the  owner  of  goods  delivered  to 
a  carrier  for  transportation  had  made  an  ad- 
vantageous sale  of  them  provided  they  were  de- 
livered within  a  certain  time,  and  the  carrier 
through  negligence  failed  to  deliver  them  at 
their  destination  In  time,  and  the  owner  lost 
the  benefit  of  his  bargain.  If  the  carrier  was  In- 
formed of  the  sale  and  its  conditions,  and  the 
market  value  of  the  goods  when  and  where  they 
should  have  been  delivered  was  less  than  the  con- 
tract price,  the  carrier  would  be  liable  for  what 
the  owner  would  lose  by  the  failure  to  deliver 
in  time,  which  would  be  the  difference  between 
the  contract  price  and  the  market  value  of  the 
goods  when  delivered.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Mudford,  48  Ark.  502,  3  S.  W.  814 ; 
Simmons  v.  South-Eastern  R.  Co.  7  Hurlst.  & 
N.  1002;  Cobb  v.  Illinois  C.  B.  Co.  38  Iowa, 
001  ;  Demiug  v.  Grand  Trunk  R.  Co.  48  N.  II. 
455,  2  Am.  Bep.  2(>7 ;  Houston,  E.  &  W.  T.  R. 
Co.  V.  Campbell  (Tex.  Civ.  App.)  40  S.  W.  4.^1. 
Aflirmed  in  part,  and  Reversed  in  part,  In  t)l 
Tex.  551,  43  L.  R.  A.  225,  45  S.  W.  2. 

Less  the  freight  to  destination.  Cobb  v.  Il- 
linois C.  K.  Co.  38  Iowa,  601. 

.\nd  where  part  of  the  goods  had  been  pur- 
chased to  fill  the  purchaser's  contract  of  sale, 
he  would  be  entitled  to  the  difference  between  the 
market  price  and  the  price  paid  by  him  or  con- 
tracted to  be  paid,  together  with  the  profits  he 
would  have  realized  thereon.    Jbid. 

And  where  grain  was  contracted  to  be  sold 
at  a  particular  place  to  the  government,  and  it 
was  shipped  to  that  place,  and  the  fact  that  it 
was  intended  for  the  government  was  kno^vn 
to  the  carrier,  that  is  sufiBcIent  to  hold  the  car- 
rier responsible  for  the  loss  of  the  special  con- 
tract with  the  government  through  delay  In 
transportation,  though  the  terms  of  the  con- 
tract of  sale  to  the  government  were  not  com- 
municated. Illinois  C.  R.  Co.  V.  Cobb,  64  III. 
128. 

And  it  cannot  be  urged  that  the  shipper 
should  have  gone  into  the  market  at  that  place 
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cBd  bought  com  to  fill  his  contract,  and  that, 
Df't  httTlng  done  so,  he  can  only  recoTcr.  the 
market  price.     Ibid. 

So.  the  ri^ht  of  a  shipper  of  grain  which  the 
earlier  failed  to  traniport,  to  recover  profits 
Thich  he  would  have  made  on  a  resale  thereof 
for  which  he  had  contracted,  is  not  affected  by 
the  fact  that  he  had  settled  with  the  parties  of 
«hom  he  had  bought  the  com  for  a  less  sum 
than  such  parties  claimed,  or  were  justly  en- 
titled to  claim,  against  him.  Cobb  t.  Illinois 
C.  B.  Co.  38  Iowa,  601. 

And  refusal  to  charge,  in  an  action  against  a 
common  carrier  for  delay  in  the  delivery  of 
peaches,  that  the  plaintiffs  are  entitled  to  re- 
cover only  for  what  they  paid  for  the  peaches 
and  for  the  expense  of  superintending  and  load- 
tag,  less  what  they  realized  from  the  sale,  and 
not  for  the  profits  that  they  might  have  real- 
ised at  the  place  of  destination,  is  not  error, 
where  the  time  and  route  of  shipment  were 
specified  in  the  contract.  Central  R.  &  Bkg. 
Co.  V.  Skellle,  86  Ga.  686,  12  S.  E.  1017. 

So,  the  measure  of  damages  for  failure  and 
refusal  uiM>n  the  part  of  a  carrier  to  fumish 
rars  for  transportation  of  a  quantity  of  wood, 
the  carrier  having  notice  of  negotiations  for  a 
sale  of  the  same,  is  the  profits  the  shipper  would 
have  made  on  the  contract  for  the  disposition  of 
thf:  wood,  provided  he  could  have  carried  out 
thRt  contract ;  but  the  refusal  of  the  carrier  to 
fnmlsh  the  cars,  and  the  fact  that  but  a  small 
part  of  the  wood  was  ready  for  shipment  at  the 
>'ime  the  cars  were  demanded,  do  not  affect  the 
2«asare,  nor  does  the  subsequent  failure  to  pre- 
pare the  rest  for  bhipment,  as  he  was  not  bound 
to  prepare  and  offer  it  where  he  knew  transpor- 
tation wonld  not  be  furnished.  Houston,  E.  A 
W.  T.  R.  Co.  ▼.  Campbell,  91  Tex.  651,  43  h.  R. 
.V-  225,  45  9.  W.  2. 

And  a  carrier  entering  into  a  contract  with 
t  siiipper  for  the  transxK>rtatlon  of  a  quantity 
of  <*ro89-tie8  and  other  railroad  timber,  pursuant 
ro  which  the  shipper  entered  Into  acontractwith 
another  railroad  company  for  the  sale  and  de- 
livery at  the  place  of  destination  of  such  cross- 
ties  and  railroad  timber,  is  liable  to  the  ship- 
per for  failure  to  furnish  cars  for  transporta- 
tion, where  it  had  notice  at  the  time  the  trans- 
portation contract  was  made  of  the  contract 
with  the  other  railroad  company,  or  knew  that 
sQch  contract  was  in  contemplation,  and,  be- 
fore the  default,  had  notice  that  the  contem- 
plated contract  had  been  consummated,  and  for 
the  profit  which  the  shipper  would  have  made 
^ipon  such  contract  had  he  not  been  prevented 
from  carrying:  it  out  by  the  failure  of  the  car- 
rier to  famish  the  cars.  Baxley  v.  Tallassee  & 
M.  R.  Co.  (Ala.)  29  So.  451. 

But  in  order  to  recover  such  profits  the  rail- 
n>ad  company  must  have  known  of  the  contract 
rb rough  the  agents  and  servants,  whose  duty 
it  was  to  see  to  furnishing  transportation,  and 
It  is  proper.  In  an  action  for  the  breach,  to  show 
mrh  knowledge.  Houston,  E.  &  W.  T.  R.  Co. 
T.  Campbell  (Tex.  Civ.  App.)  40  S.  W.  431,  Af- 
firmed In  part,  and  Reversed  in  part,  in  91 
Tax.  531,  43  L.  R.  A.  2J5,  45  S.  W.  2. 

Aod  a  carrier  undertaking  to  carry  sheep  to 
t  Hty,  who  is  notified  before  so  doing  that  the 
Rliiop^r  desires  to  have  them  there  at  a  time 
iais»d.  as  that  is  market  day  and  the  most  fav- 
"'rable  time  to  sell  them,  is  liable,  for  negli- 
zmt  deiaj  preventing  their  arrival  on  that  day, 
for  the  difference  between  what  the  shipper  was 
''Mijfed  to  sell  the  sheep  for  when  they  did  ar- 
rive and  what  he  would  have  received  at  the 
"ime  when  they  should  have  arrived  If  the  ear- 
ner h?d  performed  his  contract.  But  to  entitle 
*be  shipper  to  such  damages  It  Ijii  necessary  to 
'^sw  that  the  carrier  had  such  notice  at  the 
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time  the  contract  was  made.     King  v.  Wood- 
bridge,  84  Yt.  665. 

So,  breach  by  a  railroad  company  of  a  con- 
tract to  receive  cattle  at  a  certain  station  to  be 
sold  for  beef  in  a  market  at  another  place  on  the 
following  Monday  morning,  which  was  a  sale 
day,  when  the  beef  could  have  been  sold  to  the 
best  advantage,  which  fact  was  known  to  the 
railroad  company,  and  was  in  view  of  both  par- 
ties when  the  contract  was  made,  by  refusal 
upon  the  part  of  the  railroad  company  to  re- 
ceive the  cattle  and  failure  to  have  them  at  the 
market  on  Monday  in  time  for  the  sale  of  that 
day,  renders  the  company  liable,  for  the  conse- 
quent loss  of  the  favorable  market,  for  such 
special  damages  as  actually  resulted  from  the 
special  circumstances.  Hamilton  v.  Western  N. 
C.  R.  Co.  96  N.  C.  398,  3  S.  B.  164. 

And  in  such  case  proof  as  to  what  days  were 
market  days  In  the  place  of  destination  is  admis- 
sible in  evidence.  Toledo,  W.  &  W.  R.  Co.  v.  Lock- 
hart,  71  111.  627. 

And  the  difference  in  market  price  of  cattle 
at  the  place  to  which  they  were  being  shipped 
may  be  taken  as  a  basis  of  computation  of  dam- 
ages in  an  action  against  a  railroad  company  for 
delay  in  their  transportation,  where  their  desti- 
nation was  known  to  the  railroad  company,  and 
the  delay  occurred  on  its  line,  though  the  con- 
tract covered  only  transportation  on  Its  own 
line  and  delivery  to  a  connecting  carrier.  MiS' 
sourl,  K.  &  T.  R.  Co.  v.  Truskett,  44  C.  C.  A. 
179.  104  Fed.  728. 

The  mere  knowledge  on  the  part  of  a  car- 
rier, however,  that  a  shipper  of  ties  intended  to 
make  contracts  for  the  sale  of  the  ties  to  be 
transported,  cannot  impose  a  liability  upon  the 
carrier  for  loss  of  profits  on  such  contracts, 
Hai-vey  v.  Connecticut  &  P.  Rivers  R.  Co.  124 
Mass.  421,  26  Am.  Rep.  673. 

And  delay  on  the  part  of  a  common  carrier 
In  the  tiansportatlon  of  cattle  does  not  warrant 
a  recovery  for  the  loss  of  a  market  occasioned 
thereby,  where  there  Is  nothing  to  show  that 
the  shippers  would  have  sold  their  cattle  had 
they  arrived  on  the  market  day.  Conger  v. 
Hudson  River  R.  Co.  6  Duer,  375. 

And  a  shipper  of  corn  to  fill  a  contract  with 
the  government  at  an  advance  rate,  whose  ship- 
ment is  delayed  In  transportation  whereby  the 
corn  is  damaged  and  rejected,  cannot  recover 
of  the  carrier  on  the  basis  of  the  contract  with 
the  government,  where  he  had  other  corn  than 
that  delayed  in  transportation  at  the  place  of 
destination  sufficient  to  fill  his  contract.  He 
can  only  recover  damages  based  upon  the  market 
value  of  the  corn  at  the  place  of  destination. 
Illinois  C.  R.  Co.  v.  Cobb,  64  111.  143. 

Nor  can  he  recover  the  damages  based  upon 
the  contract  with  the  gc^vernment,  where  It  ap- 
pears that  the  shipper  had  resold  to  his  vendor 
such  portion  of  his  corn  as  might  be  thus  re- 
jected at  the  price  he  had  purchased  It  for,  the 
measure  of  damages  in  such  case  being  the  con- 
tract price  for  which  the  shipper  sold  the  corn, 
less  the  amount  received  by  him  on  his  resale. 
Ihid. 

And  a  shipper  of  com  contracted  for  by  the 
government  at  an  advance  rate,  who  had  re- 
ceived notice  from  the  government  on  the  1st 
of  April  that  it  would  receive  no  more  corn  un- 
der the  contract  after  the  10th  of  that  month, 
who  shipped  after  .the  lapse  of  a  reasonable 
time  within  which  to  give  notice  of  such  deter- 
mination by  the  government  to  the  carrier  with- 
out having  given  such  notice,  cannot  recover  of 
the  carrier  for  delay  In  the  shipment  so  that 
It  did  not  arrive  until  after  the  10th  upon  the 
basis  of  the  contract  with  the  government,  but 
should  be  confined  to  the  market  value  of  the 
corn  at  the  place  of  destination  at  the  time  when 
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It  should  have  been  dellyered.  Illinois  C;  B.  Co. 
V.  Cobb,  64  III.  128. 

So,  mere  notice  on  the  part  of  a  consignor  of 
goods  to  a  carrier  that  the  consigned  goods  were 
8'»ld  win  not  render  the  carrier  liable  for  more 
than  ordinary  damages  for  loss  of  the  sale, 
based  upon  the  market  price  of  the  goods.  In 
ordor  to  render  the  carrier  liable  for  loss  of 
proilts  under  an  exceptional  contract  at  a  price 
higher  than  the  ordinary  market  value,  the  no- 
tice must  have  been  given  under  such  circum- 
stances as  to  make  It  a  part  of  the  contract 
that  the  carrier  was  to  be  liable  for  such  dam- 
ages if  the  contract  was  broken.  Home  v.  Mid- 
land R.  Co.  L.  R.  8  C.  P.  131,  42  L.  J.  C.  P.  N. 
S.  59,  28  L.  T.  N.  S.  312,  21  Week.  Rep.  481. 

And  where  a  manufacturer  contracted  to  sup- 
ply a  large  quantity  of  shoes  at  an  extremely 
large  price  to  one  who  required  them  to  fulfil  a 
contract  for  the  supply  of  the  French  army, 
agreeing  to  deliver  them  by  a  designated  day, 
the  shoes  to  be  thrown  back  on  his  hands  If  not 
so  delivered,  who  delivers  shoes  to  a  railroad 
company  consigned  to  the  purchaser  in  time  to 
be  delivered  on  the  designated  day,  giving  notice 
to  the  station  master  that  he  Is  under  contract 
to  deliver  on  that  day,  and  that  the  shoes  will 
be  returned  if  not  so  delivered,  can  recover  of 
the  railroi»d  company,  where  It  delays  their  de- 
livery until  after  the  designated  time,  and  the 
shoes  are  returned  to  him,  and  he  sells  them  at 
n  much  smaller  price,  f jr  the  Incidental  ex- 
penses and  ordinary  damages  in  view  of  the 
ordinary  market  price  only,  where  the  railroad 
company  has  no  notice  of  the  special  price  at 
which  the  shoes  are  sold  and  the  special  use  to 
which  they  are  1o  be  put,  and  the  demand  for 
them  has  ceased  In  consequence  of  the  cessation 
of  the  war.     Ibid 

In  the  above  case  France  v.  Gaudet,  40  L.  J. 
Q.  B.  N.  S.  121,  L.  R.  6  Q.  B.  199,  19  Week.  Rep. 
622,  was  distinguished  upon  the  ground  that 
there  the  action  was  between  the  vendor  and 
vendee,  and  it  was  said  that  there  was  little 
analogy  between  the  cases  on  this  subject,  and 
each  case  would  stand  on  Its  own  ground.  And 
it  was  said  by  Blackburn,  J.,  that  it  was  not 
necessary  to  decide  whether  the  dictum  in  Ilad- 
ley  V.  Baxendale,  9  Exch.  341,  23  L.  J.  Exch.  N. 
R.  179,  18  Jur.  358,  2  C.  L.  Rep.  517,  is  well 
founded  ;  but  the  rule  that  If  special  notice  be 
given  the  damages  are  recoverable,  though  there 
be  no  special  contract,  Is  law. 

On  this  subject,  see  also  Wells  v.  National 
LiFB  Asso. 

4.  yotice  of  use  atid  its  effect 

Notice  to,  or  knowledge  of,  the  carrier  as  to 
a  special  use  to  which  the  goods  shipped  were 
designed  to  be  put,  Is  governed  by  the  same 
rules  as  notice  or  knowledge  of  a  sale  thereof. 

Thus,  as  between  shipper  and  carrier,  when 
an  article  is  destined  for  a  special  purpose,  that 
fact  should  be  communicated  to  the  carrier  if 
it  is  to  be  made  the  foundation  of  special  dam- 
ages against  him,  and  if  It  is  of  a  character  like- 
ly to  affect  his  action.  Illinois  C.  R.  Co.  v. 
Cobb,  64  111.  128. 

But  whenever  the  object  of  the  shipper  of 
property  is  specially  brought  to  the  notice  of  the 
carrier,  or  circumstances  from  which  the  object 
ought  in  reason  to  have  been  inferred,  so  that 
the  object  may  be  taken  to  have  been  within  the 
contemplatipn  of  both  parties,  damages,  though 
consisting  of  loss  of  profits,  may  be  recovered 
for  the  natural  consequences  of  the  failure  of 
that  object.  Kennedy  v.  American  Exp.  Co.  22 
Ont.  App.  Rep.  279 ;  Simpson  v.  London  &  N. 
W.  R.  Co.  L.  R.  1  Q.  R.  Dlv.  274,  16  Moak,  Eug. 
Rep.  330.  45  L.  J.  Q.  B.  N.  S.  182.  .33  L.  T.  N.  S. 
805.  2t  Week.  Rep.  294;  Vicksburg  &  M.  R.  Co. 
v.  Ragsdale,  46  Miss.  458 ;  Priestly  v.  Northern 
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Indiana  &  C.  R.  Co.  26  III.  205,  79  Am.  Dec.  369 ; 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Compton  (Tex.  Civ. 
App.)  38  S.  W.  220. 

And  the  profits  ordinarily  derived  from  the 
use  of  the  property  may* be  shown  In  an  action 
against  a  railroad  company  for  delay  in  its 
delivery,  not  for  the  purpose  of  giving  the  prof- 
Its  as  damages,  but  as  a  measure  for  enabling 
the  Jury  to  determine  the  value  of  Its  use.  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Compton  (Tex.  Civ.  App.)  38 
S.  W.  220. 

So.  breach  by  a  railroad  company  of  a  con- 
tract to  deliver  a  certain  number  of  cars  at  a 
particular  place,  for  the  purpose  of  being  loaded 
with  corn  to  be  consigned  to  designated  per- 
sons, in  fulfilment  of  a  contract  between  the 
shipper  iind  such  persons  to  deliver  to  them 
on  board  the  cars,  at  designated  points,  a  cer- 
tain number  of  bushels  of  corn,  the  terms  and 
purpose  of  which  contract  were  known  to  the 
railroad  company,  warrants  a  recovery  by  the 
shipper  of  the  railroad  company  for  the  profits 
which  he  would  have  made  on  such  contracts  for 
the  delivery  of  corn,  as  the  railroad  company 
must  have  known  that  the  shipper  would  sus- 
tain damages  from  its  failure  to  supply  the  cars 
by  reason  oC  his  Inability  to  comply  with  his 
contract.  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hodge 
(Tex.  Civ,  App.)  39  S.  W.  986. 

But  where  a  dealer  ascertains  the  price  of 
corn  in  a  certain  place,  and  enters  into  a  con- 
tract i^lth  a  railroad  company  for  transporta- 
tion to  that  place,  and  then  goes  among  hold- 
ers of  corn  and  bargains  for  a  large  quantity, 
which  the  railroad  company  refuses  to  carry  for 
the  agreed  price,  he  Is  not  entitled  to  recover  for 
what  he  would  have  made  on  the  grain  in  the 
absence  of  proof  that  he  shipped  more  than  a 
very  small  part  of  It  or  of  what  portion  of  the 
whole  was  delivered  to  him,  or  that  he  was 
obliged  to  store  it  or  had  incurred  any  expense 
in  regard  to  It,  or  was  compelled  to  sell  it  at 
home  at  a  loss,  or  to  pay  damages  to  those  with 
whom  he  had  bargained  for  falling  to  take  it. 
Toledo,  W.  &  W.  R.  Co.  v.  Roberts.  71  111.  540. 

So,  a  manufacturer  of  woolen  goods,  who 
ships  samples  of  goods  to  a  salesman  for  the  pur- 
pose of  use  in  soliciting  orders,  with  notice  to 
the  railroad  company  that  there  is  a  commercial 
necessity  that  the  goods  shall  be  delivered  with- 
in a  reasonable  time,  such  goods  having  no 
market  value  and  no  real  value  except  for  tlie 
purpose  specified.  Is  entitled  to  recover  of  the 
railroad  company  for  delay  in  transportation 
and  delivery  until  after  the  close  of  the  seasrm 
for  the  sale  of  such  goods,  for  what  the  goods 
would  have  been  worth  to  him  for  the  purpose 
of  use  as  samples.  Schulze  v.  Great  Eastern 
R.  Co.  56  L.  J  Q.  B.  N.  S.  442.  L.  R.  19  Q. 
B.  Div.  30,  57  L.  T.  N.  S.  438,  35  Week.  Rep.  683. 

And  one  who  enters  into  a  contract  with  a 
railroad  company  for  the  transportation  of  ex- 
cursionists, and  proceeds  to  advertise  the  ex- 
cursion and  sell  tickets,  after  which  the  railroad 
company  repudiates  the  contract,  is  entitled  to 
recover  the  difference  between  the  amount  he 
was  to  pay  the  railroad  company  for  each  ex- 
cursionist that  would  have  gone  with  the  pro- 
posed excursion  party  and  the  amount  that  he 
proposed  to  take  them  for  after  deducting  the 
expenses  he  would  have  incurred  In  getting  up 
the  excursion,  the  recovery  being  limited  to  the 
amount  of  net  profits  that  he  would  have  rea- 
lized on  the  number  of  tickets  the  evidence 
satisfies  the  Jury  with  reasonable  certainty  he 
would  have  sold.  Houston  &  T  C.  R.  Co.  v. 
Hill,  70  Tex.  51,  7  S.  W.  659. 

And  a  label  placed  upon  goods  shipped  by 
rail,  addressed  to  a  designated  stand  at  a  show 
ground  at  a  specified  place.  Is  sufiicient  notice 
to  a  railroad  company  that  the  goods  were 
being  sent  to  a  show  to  entitle  the  sender  to 
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r<ecover  damages  for  loss  of  profits  and  expenses 
incurred  by  the  goods  being  delayed  so  as  not 
to  arrive  at  the  designated  place  In  time  for 
the  show.  Jameson  v.  Midland  K.  Co.  50  L. 
T.  N.  S.  426. 

So.  where  a  dealer  was  in  the  habit  of  going 
abont  the  country  exhibiting  his  wares  at  shows 
to  attract  purchasers,  and  having  them  at  a 
show  delivered  them  upo;a  the  show  ground  to 
the  receiving  agent  of  a  railroad  company  to  be 
4^rrled  by  a  particular  day  to  a  show  ground 
at  another  place  where  there  was  a  similar 
s'how,  at  which  he  intended  to  exhibit,  the 
railroad  company  keeping  an  agent  upon  the 
show  (ground  for  the  purpose  of  drawing  custom 
to  its  line,  must  be  deemed  to  have  known  that 
The  dealer  had  been  exhibiting  his  goods  and 
that  they  were  being  sent  to  the  other  show 
i^ruund  for  the  same  purpose,  and  will  be  held 
liable  therefor  where  the  goods  did  not  arrive 
UQtll  after  the  day  stipulated,  in  consequence 
of  which  the  dealer  lost  several  days  in  going 
to  meet  them  and  waiting  for  them,  for  the 
damages  thus  caused,  as  well  as  for  the  loss 
of  profits,  though  the  amount  thereof  must  be 
a  matter  of  speculation.  Simpson  v.  London 
^  N.  \V.  K.  Co.  L.  R.  1  Q  B.  Div.  274,  16 
Moak.  Eng.  Rep.  330.  45  L.  J.  Q.  B.  N.  S. 
1S2.  33  L.  T.  N.  S.  805,  24  Week.  Rep.  294. 

And  in  Kennedy  v.  American  Exp.  Co.  22 
Ont.  App.  Rep.  279,  it  was  held  that  the  owner 
of  dogs  delivered  to  an  express  company  to  be 
carried  to  a  city  for  the  purpose,  known  to 
the  company,  of  being  exhibited  at  a  dog  show, 
but  which  were  not  delivered  until  ten  hours 
after  their  arrival  in  the  city  and  until  it  was 
too  late  for  them  to  compete  Is  entitled  to 
damages  against  the  express  company,  includ- 
ing The  anticipated  profits. 

Rut  a  contract  t>etween  the  advance  agent 
of  a  theatrical  troupe  and  the  agent  of  a  rail- 
n>ad  c«.>mpany  for  carriage  at  a  reduced  troupe 
rate,  during  the  making  of  which  information 
was  given  as  to  the  number  of  the  troupe  and 
as  to  their  object  in  going  to  the  place  of  des- 
tination, and  as  to  the  times  at  which  they 
were  to  piay  there,  is  not  such  a  contract  for 
carriage  as  would  bring  into  the  contemplation 
of  the  parties  liability  on  the  part  of  the  car- 
rier for  damages  for  loss  of  profits  which  the 
theatrical  troupe  might  reasonably  expect  to 
make  at  the  place  of  destination  by  giving  the 
coDtemplated  show,  which  were  lost  through 
ibe  delay.  Southern  R.  Co.  v.  Myers,  32  C. 
C.  A.  IP,   58  r.   S.  App.  131,  87  Fed.  149. 

And  a  theatrical  manager  who  purchased  tick- 
ets for  himself  and  troupe  over  a  railroad,  at  the 
terminus  of  which  they  were  to  take  a  connect- 
ing train  and  proceed  to  a  place  at  which  a 
performance  was  to  be  given,  who  was  delayed 
by  a  collision  upon  the  first  road,  so  as  to  miss 
connection  with  the  train  upon  the  other  road, 
and  failed  to  reach  his  destination,  is  not  en- 
titled to  recover  the  anticipated  loss  of  profits, 
etc.  by  reason  of  failure  to  meet  the  engage- 
ment to  give  a  performance,  where  he  first  no- 
tified the  railroad  company  of  his  arrangements 
by  telegraph  late  at  night  at  the  point  of  delay, 
and  it  does  not  appear  that  the  telegram  was 
received  in  time  to  enable  the  railroad  company 
to  remedy  the  difllculty.  Georgia  R.  Co.  v. 
Hayden.  71  Ga.  518.  51  Am.  Rep.  274. 

As  to  duty  of  shipper  to  reduce  damages  In 
case  of  breach  of  contract  for  carriage,  see 
Houston.  E.  *  >V.  T.  R.  Co.  v.  Campbell,  91  Tex. 
r»51.  43  L.  R.  A.  225.  45  S.  W.  2,  infra,  XIII. 
ka4  see.  generally,  infra^  XIII. 
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VII.  Contracts  for   transmission  of  iclcfframa, 

a.  RHle  as  to  message  in  cipher,  or  not  showing 

meaning, 

A  telegraph  company,  in  contracting  to  trans- 
mit a  despatch,  cannot  be  deemed  to  have  con- 
tracted with  reference  to  anything  of  which 
it  had  no  notice  or  knowledge.  When  the  des- 
patch is  in  cipher,  therefore,  or  where  it  does 
not  Indicate  Its  meaning  to  a  third  person  not 
familiar  with  the  subject-matter,  failure  to  send, 
or  delay  In  transmission,  does  not  involve  the 
company  in  liability  for  a  loss  of  profits  which 
might  have  been  made  If  the  telegram  had  been 
duly  transmitted. 

Thus,  failure  to  deliver  with  reasonable  des- 
patch a  cipher  telegram  of  the  contents  of  which 
the  telegraph  company  was  not  Informed,  au- 
thorizes a  recovery  against  the  company  only 
of  nominal  damages,  or  damages  measured  by 
the  sum  paid  by  its  transmission,  and  does  not 
authorize  a  recovery  for  loss  or  profits  which 
would  have  been  made  on  a  resale  of  property 
thereby  ordered  sent,  had  the  telegram  been 
promptly  delivered.  Ferguson  v.  Anglo-Ameri- 
can Teleg.  Co  4  Pa.  Dlst.  R.  88;  Sanders  v. 
Stuart,  17  Moak,  Eng.  Rep.  288,  L.  R.  1  C. 
P.  Dlv.  326,  45  L.  J.  C.  P.  N.  S.  682,  35 
L.  T.  N.  S,  370,  24  W-eek.  Rep.  949. 

And  commissions  for  negotiating  a  contract 
lost  by  an  agent  through  the  delay  of  a  tele- 
grai>h  company  in  delivering  a  message  pertain- 
ing to  the  contract,  which  would  have  been 
concluded  if  the  telegram  had  been  sent,  can- 
not be  recovered  where  the  message  did  not  in- 
dicate upon  its  face  any  occasion  for  special 
care,  and  there  was  no  notice  or  information 
of  any  fact  to  the  defendant,  or  contained  in  the 
messnge  itself,  indicating  its  Importance,  or 
that  special  damages  would  result  from  any 
neglect.  MoColl  v.  Western  U.  Teleg.  Co.  7 
Abb.  N.  C.  151,  12  Jones  &  S.  487. 

And  contracts  carried  over  from  the  previous 
year,  and  purchases  of  cotton  a  few  days  af- 
terwards, by  one  whose  telegram  accepting  an 
offer  by  his  foreign  correspondent  to  buy  and 
sell  cotton  on  future  days,  written  In  cipher, 
was  not  sent,  are  special  circumstances  which 
cannot  be  considered  in  estimating  his  damages, 
or  in  connection  with  his  loss  of  profits,  where 
the  agent  of  the  telegraph  company  had  no 
knowledge  thereof.  Western  U.  Teleg.  Co.  v. 
Way,  S3  Ala.  542,  4  So.  844. 

So.  delay  upon  the  part  of  a  telegraph  com- 
pany in  the  delivery  of  a  message  sent  by  a 
part  owner  in  an  oil  well  to  an  agent  asking 
how  the  well  was  doing,  received  by  the  com- 
pany without  information  or  notice  of  any  fact 
Indicating  that  extraordinary  care  or  speed  in 
its  despatch  or  delivery  was  Important,  or  that 
extraordinary  or  special  damages  would  result 
from  any  want  of  care  or  accuracy  in  perform- 
ing the  services,  does  not  entitle  the  sender 
to  recover  of  the  company  a  sum  for  which 
the  oil  well  might  have  been  sold  in  excess 
of  what  It  was  sold  for,  upon  failure  of  the 
owner  to  receive  a  reply,  though  the  agent  of 
a  telegraph  company  to  whom  the  despatch 
was  originally  delivered,  and  from  which  com- 
pany the  defendant  received  it,  was  notified 
that  the  owner  of  the  well  Intended  to  accept 
an  offer  to  purchase  it,  unless  the  answer  to 
the  despatch  showed  the  property  to  be  worth 
more.  Baldwin  v.  United  States  Teleg.  Co.  45 
N.  Y.  744,  6  Am.  Rep.  165. 

In  the  above  case  Leonard  v.  New  York  A. 
&  B.  Electro  Magnetic  Teleg.  Co.  41  N.  Y.  544. 
1  Am.  Rep.  446,  infra,  VII.  c,  and  United 
States  Teleg.  Co.  v.  Wenger,  55  Pa.  262.  93 
Am.  Dec.  751,  infra,  VII.  b,  1.  were  distinguished 
upon     the    ground     that     the    object    of     the 
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messages  In  those  cases,  and  the  purpose  of  the 
persons  sending  them,  were  clearly  Indicated 
by  the  messages  themselves,  and  the  damages 
awarded  were  snch  as  necessarily  and  ordinar- 
ily attend  a  failure  of  the  purpose,  and  would 
naturally  result  from  the  neglect  of  the  tele- 
graph company  to  perform  Its  duty. 

And  failure  of  a  telegraph  company  to  de- 
liver a  despatch  asking  a  party  to  come  to  a 
designated  place  in  the  morning,  whereby  the 
sender  failed  to  sell  a  race  horse  in  which  he 
owned  a  half  interest,  and  which  could  not  be 
sold  without  consent  of  the  party  addressed, 
and  which  he  was  afterwards  obliged  to  sell  for 
a  much  smaller  figure,  does  not  warrant  a  re- 
covery against  the  telegraph  company  of  the 
difference  between  the  price  at  which  he  might 
have  sold  and  the  price  for  which  he  did  sell, 
as  the  message  did  not  disclose  anything  which 
would  lead  the  telesrraph  company  to  believe 
or  expect  that  a  transaction  was  pending  by 
which  he  would  be  enabled  to  make  a  profitable 
Bale  of  his  horse,  or  that  he  was  engaged  In  a 
business  transaction,  whereby  profit  or  damage 
might  result.  Melson  v.  Western  U.  Teleg.  Co. 
72  Mo.  App.  111. 

And  neglect  on  the  part  of  a  telegraph  com- 
pany to  deliver  a  despatch  directing  the  pur- 
chase of  a  designated  number  of  revolvers  on 
commission  does  not  entitle' the  party  to  whom 
It  was  addressed  to  recover  for  commissions  on 
tne  purchase  of  tlie  revolvers,  or  for  an  amount 
paid  as  damages  for  nonperformance  of  an 
agreement  to  buy,  whefe  the  telegraph  company 
had  no  Information  whatever  as  to  the  purpose 
to  be  accomplished  by  the  message  except  what 
could  be  derived  from  the  despatch  Itself. 
Landsbcrger  t.  Magnetic  Teleg.  Co.  82  Barb. 
530. 

So,  to  hold  a  telegraph  company  delaying  the 
transmission  of  a  message  to  a  broker  direct- 
ing the  purchase  of  certain  stocks  responsible 
for  tbe  loss  of 'the  dIffereAce  In  the  price  of 
the  slocks  between  the  opening  of  the  stock  ex- 
change on  the  morning  when  the  message 
should  have  been  received,  and  the  hour  when 
the  same  was  received,  it  would  be  necessary 
that  the  agent  or  operator  of  the  company 
should  have  known  the  contents  or  meaning 
of  the  message,  either  by  the  sa.me  having  been 
written  out  In  plain  intelligible  words,  or  by 
its  having  been  otherwise  explained  to  htm ; 
and  the  mere  fact  that  the  operator  and  others 
in  the  oflice  knew  that  the  message  pertained 
to  stock,  and  were  told  that  It  was  a  telegram 
which  required  attention  and  promptness  In 
sending,  is  not  sufllcient  where  the  despatch 
was  in  cipher.  Candee  v.  Western  U.  Teleg. 
Co.  34  Wis.  471,  17  Am.  Rep.  452. 

And  a  telegraph  company  delaying  the  trans- 
mission of  a  message  directing  the  selling  of 
stock  cannot  be  held  liable  for  loss  of  profits 
resulting  from  the  delay,  merely  because  the 
operator  was  familiar  with  transactions  of  that 
character  in  the  stock  exchange,  and  knew  that 
a  direction  to  sell  stock  under  the  circumstances 
of  the  transaction  implied  that  a  short  sale 
was  Intended,  which  would  be  followed  by  an 
order  to  buy  to  cover.  Cahn  v.  Western  U. 
Teleg.  Co.  1  C.  C.  A.  107,  2  U.  S.  App.  24,  48 
Fed.    810. 

And  the  recovery  for  failure  of  a  telegraph 
company  to  transmit  a  message  directing  the 
purchase  of  a  quantity  of  oil,  to  fulfil  a  con- 
tract previously  made  by  the  sender,  which 
message  Indicated  on  its  face  that  it  related  to 
the  purchase  of  property  and  nothing  more, 
should  be  limited  to  the  price  paid  for  the 
message,  as  all  other  sums  beyond  that  amount 
would  be  contingent,  uncertain,  and  specula- 
tive In  their  character.  Riley  v.  Western  U. 
Teleg  Co.  30  Hun,  158. 
53  L.  R.  A. 


In  the  above  case  Squire  v.  Western  U. 
Teleg.  Co.  98  Mass.  232,  93  Am.  Dec.  157,  infra, 
VII.  b,  2,  was  distinguished  upon  the  ground 
that  In  that  case  If  the  telegram  had  been  de- 
livered In  due  time  It  would  have  conclnded 
a  valid  contract  of  sale,  and  the  advance  which 
thereafter  took  place  in  the  price  of  the  goods 
was  a  direct  loss  to  the  party  sending  the  mes- 
sage. 

But  the  fact  that  a  telegram  delivered  to 
a  telegraph  company  directed  to  a  ship  broker 
was  In  cipher  does  not  prevent  the  telegraph 
company  from  being  liable  for  commissions  which 
the  ship  broker  would  have  made  on  a  contract 
which  he  lost  through  delay  on  the  part  of  the 
ccmpany  in  delivering  the  message.  Western 
U.  Teleg.  Co.  v.  Fatman,  73  Ga.  286,  54  Am. 
Rep.  877. 

b.  Rule  when  message  ie  in  plain  ierma. 

1.  7'Ae  general  right  to  recover. 

Where  a  telegraphic  message  Is  in  plain  terms,, 
and  there  is  a  delay  in -sending  or  a  failure  to 
send  and  transmit  It,  a  recovery  may  be  ha^ 
for  profits  lost  in  consequence  of  such  delay 
or  failure,  where  the  loss  was  the  proximate- 
consd(iuence  of  such  delay  or  failure,  and  the- 
profits  were  not  speculative,  contingent,  or  un- 
certain. 

Thus,  delay  upon  the  part  of  a  telegraph  com- 
pany in  the  delivery  for  three  days  of  a  tele- 
gram addressed  to  a  broker  directing  him  to 
purchase  certain  stocks,  the  despatch  disclosihg^ 
the  nature  of  the  business  to  w^hlch  it  related,, 
during  which  three  days  the  price  of  the  stock 
in  question  advanced,  entitles  the  sender  to  re- 
cover of  the  telegraph  company  the  difference- 
between  the  price  at  the  time  the  telegram 
should  have  arrived  and  the  time  that  It  diet 
arrive.  United  States  Teleg.  Co.  v.  Wenger, 
55  Pa.  262.  93  Am.  Dec.  751. 

In  the  above  case,  Landsberger  v.  Magnetic 
Teleg.  Co.  32  Barb.  550,  supra,  VII.  a,  was  dis- 
tinguished upon  the  ground  that  In  that  case  the 
direction  to  get  a  specified  quantity  of  money 
of  a  named  compan^^  did  not  disclose  the  fact 
that  It  was  to  be  gotten  to  save  from  failure 
a  valuable  contract. 

So,  where,  by  reason  of  the  failure  on  the 
part  of  a  telegraph  company  to  deliver  a  mes- 
sage directed  to  a  ship  broker,  he  lost  a  contract 
by  which  he  would  have  made  certain  commis- 
sions had  the  message  been  promptly  delivered, 
such  commissions  are  not  too  remote  or  specula- 
tive as  a  measure  of  damages.  Western  U.  Teleg. 
Co.  V.  Fatman,  73  Ga.  286,  54  Am.  Rep.  877. 

And  negligent  failure  on  the  part  of  a  tele- 
graph company  to  transmit  a  message,  or  delay- 
in  snch  transmission,  directing  the  sending  of 
property  designed  to  be  sold,  entitles  the 
party  injured  to  recover  profits,  where  the 
market  value  is  greater  than  the  contract  price. 
Manvllle  v.  Western  U.  Teleg.  Co.  37  Iowa, 
214,  18  Am.  Rep.  8 ;  Evans  v.  Western  U.  Teleg. 
Co.  102  Iowa,  219,  71  N.  W.  219. 

And  negligently  delaying  the  transmission 
and  delivery  of  a  telegram  reading,  "Send  bay 
;  horse  today.  ,  Mock  loads  tonight,"  whereby  the 
sender  lost  the  sale  of  the  horse  directed  to 
be  sent,  warrants  a  recovery  by  the  sender 
against  the  telegraph  company  for  damages  for 
the  loss  of  such  sale,  where  it  appears  that 
Mock  was  a  well-known  purchaser  of  horses  in 
that  vicinity,  and  was  in  the  habit  of  shippings 
horses  purchased  from  that  place  to  a  central 
market.  It  being  presumed  that  the  agent  of  the 
company  knew  such  facts,  and  the  telegram 
fairly  conveyed  the  idea  to  the  agent  that  the 
horse  was  needed  on  that  day  for  the  purpose 
of  sale  to  Mock.    Thompson  v.  Western  U.  TH«»g. 
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Co.  64   Wis.  531,  64  Am.  Rep.  644,  25  N.  W. 
7S9. 

So,  ordinarily,  the  measar^  of  damages  for 
failure  of  a  telegraph  company  to  deliver  a  mes- 
sage oiTering  to  purchase  a  horse,  whereby  the 
owner  was  prevented  from  accepting  the  offer, 
where  it  appears  that  the  agent  transmitting 
the  message  knew  of  the  horse  and  that  the 
raenage  related  to  a  pending  trade  and  that 
an  answer  was  expected,  would  be  the  difference 
between  the  market  value  of  the  horse  and 
ihe  price  which  the  proposed  purchaser  would 
have  paid  for  him  had  his  offer  t>een  accepted; 
but  where  there  was  no  market  value 
for  the  horse,  and  the  owner's  agent 
afterwards,  after  diligent  effort,  disposed  of 
him  at  a  much  smaller  figure,  which  was  all 
that  could  be  realized  for  him,  the  owner  would 
be  entitled  to  recover  the  difference  between  the 
price  he  would  have  rec^ved  had  he  been  able 
to  accept  the  offer  and  the  price  he  actually 
received,  lo$?ether  with  the  expense  of  keeping. 
Herron  v.  Western  U.  Teleg.  Co.  90  Iowa,  129, 
57  N.  W.  606. 

But  the  measure  of  damages  for  failure  to 
deliver  a  telegram  giving  a  quotation  on  the 
price  of  mules,  directed  to  one  who  had  con- 
tracted to  sell  mules  but  who  lost  the  sale  on 
account  of  the  delay  of  the  message,  is  not 
The  difference  between  the  price  at  which 
fie  would  have  bought  the  mules  if 
the  message  had  been  delivered  in  due  time 
and  the  price  at  which  he  had  contracted  to 
sell  them,  but  th^t  difference  less  the  expense 
of  transporting  the  mules.  Western  U.  Teleg. 
Co.  V.  Brown,  84  Tex.  64,  19  .8.  W.  836. 

So,  damaiges  for  the  loss  of  a  sale  resulting 
from  the  failure  of  a  telegraph  company  to 
deliver  a  telegraph  message  directing  the  pur- 
chase of  a  designated  quantity  of  wool,  where 
the  operator  was  notified  that  the  wool  had 
probably  been  resold,  should  be  measured  by 
the  difference  between  the  market  value  of  the 
wool  at  the  time  the  message  should  have  been 
delivered  nnd  at  a  reasonable  time  after  the' 
omission  to  transmit  had  been  discovered. 
Western  U.  Teleg.  Co.  v.  Haman,  2  Tex.  Civ. 
App.  100,  20  S.  W.  1133. 

And  a  guano  dealer,  whose  telegram  order- 
ing a  quantity  of  guano  was  not  transmitted, 
it  entitled  to  recover  of  the  telegraph  company 
for  his  commissions  on  the  same,  where  he  had 
contracted  for  the  sale  thereof,  and  the  nature 
of  the  telegram  was  such  as  to  give  the  company 
notice  that  it  related  to  a  commercial  trans- 
action. Walden  v.  Western  U.  Teleg.  Co.  106 
Ca.  275,   31    S.   E.   172. 

And  damages  suffered  by  the  sender  of  s 
telegram  by  reason  of  the  failure  of  the  tele- 
graph company  to  deliver  the  despatch,  thereby 
preventing  the  sender  from  consummating  an 
exchange  of  land  for  a  stock  of  goods,  allow- 
ing to  him  the  profit  he  would  have  made  had 
such  exchange  been  consummated,  are  not  too 
remote  for  recovery.  Western  U.  Teleg.  Co. 
V.  Wllhelm,  48  Neb.  910,  67  N.  W.  870. 

And,  where  a  telegraph  company  falls  to  de- 
liver a  message  accepting  an  offer  to  sell  a  lot 
of  land,  whereby  the  opportunity  of  making  the 
purchase  at  a  reduced  figure  was  lost.  It  Is  no 
defense,  in  an  action  against  the  telegraph  com- 
puy  for  such  failure,  that  another  party  had 
f?nt  a  telegram  an  hour  previous  ncceptiiig  .i 
proposition  to  sell  the  same  land,  where  the 
delivery  thereof  was  also  delayed,  and  if  the 
telegram  of  the  plaintiff  had  been  sent  in  season, 
the  acceptance  would  have  been  prior  to  that 
of  thA  other  party.  Alexander  v.  Western  U. 
Teleg.  Co.  67  Miss.  386,  7  So.  280. 

So,  the  lost  profit  of  a  proposed  contract  of 
employment  is  the  natural  result  of  a  failure 
on  the  part  of  a  telegraph  company  to  trans- 
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mit  a  message  correctly  for  which  It  had  re- 
ceived pay.  owing  to  which  the  sender  lost  the 
employment ;  and  damages  may  be  recoverable 
therefor.  Kemp  v.  Western  U.  Teleg.  Co.  28 
Neb.  661,  44  N.  W.  1064;  Western  U.  Teleg. 
Co.  V.  Fen  ton,  52  Ind.  1. 

And  the  measure  of  damages  for  delay  on 
the  part  of  a  telegraph  company  in  delivering  a 
message  sent  to  a  physician,  calling  for  a  pro- 
fessional visit  in  another  city,  thus  prevent- 
ing the  gain  which  might  naturally  be  expected 
to  follow.  Is  the  difference  between  what  he 
would  have  uhde  had  he  gone  and  what  he 
made  at  home  during  the  time.  Western  U. 
Teleg.  Co.  v.  Longwill,  5  N.  M.  208,  21  Pac. 
33i> 

And  the  less  of  the  difference  between  a 
year's  sa'ary  of  a  traveling  salesman  which  he 
would  have  received  from  the  person  he  'con- 
tracted with,  and  the  sum  he  mad?  during  (he 
year,  is  the  proximate  and  natural  effect  of  a 
failure  of  a  telegraph  company  to  deliver  a 
message  by  which  the  contract  of  employment 
for  the  >ear  would  have  been  consummated, 
and  it  Is  liable  therefor  where  its  agent  had  full 
notice  of  the  purport  of  the  message.  Western 
U.  Teleg.  Co.  V.  Valentine.  18  ill.  App.  ri7. 

And  an  Instruction,  in  an  action  by  a  person 
to  whom  a  telegram  is  sent  offering  him  em- 
ployment at  $2  per  day  against  a  tele:<raph  com- 
pany for  negligent  failure  to  deliver  the  mes- 
sage, that  the  plaintiff's  measure  of  damages  is 
$2  per  day  for  the  time  which  elaused  from 
the  sending  of  the  message  to  the  day  of  the 
commencement  of  the  action,  less  any  sum  that 
he  might  have  made  from  other  employment 
which  might  have  been  secured  through  rea- 
sonable efforts,  if  erroneous,  is  more  favorable 
to  the  defendant  than  it  is  entitled  ro,  and 
will  not  authorize  a  reversal  of  the  judgmeut, 
where  the  damages  are  not  excessive.  Western 
U.  Teleg.  Co.  v.  McKlbben,  114  Ind.  511,  14 
N.  E.   894. 

But  failure  on  the  part  of  a  telegraph  com- 
pany to  deliver  a  message  in  season,  so  that  the 
person  to  whom  It  was  addressed  lost  the  bene- 
fit of  a  contract  of  employment,  authorizes  a 
recovery  of  the  amount  paid  for  sending  the 
message  only,  and  not  for  the  value  of  the 
employment,  where,  under  the  terms  of  the 
contract  therefor,  he  was  liable  to  be  dismissed 
from  the  employment  as  soon  as  he  had  cT.teied 
upon  it,  so  that  it  cannot  be  known  what 
damsges  he  had  suffered.  Merrill  v.  Western 
U.  Teleg.  Co.  78  Me.  97.  2  Atl.  847. 

So,  the  profits  which  would  have  resulted 
from  the  performance  of  a  contract  for  thresh- 
ing are  not  too  uncertain  and  contingent 
for  recovery  in  an  action  against  a  telegraph 
company  for  failure  to  send  a  telegram  accept- 
ing a  proposition  to  do  the  work,  by  reascn 
of  which  many  of  the  persons  for  whom  the 
threshing  was  to  be  done  made  other  engage- 
ments, where  the  plaintiff  threshed  about  one 
third  of  the  grain  originally  contracted  for, 
and  the  expense  and  profit  upon  that  transaction 
appear,  as  it  is  reasonably  certain  he  would 
have  made  a  proportionate  profit  if  he  had  se- 
cured the  threshing  of  the  entire  amount. 
Western  U.  Teleg.  Co.  V.  Bowen,  84  Tex.  476, 
19  S.  W.  554. 

But  the  negligence  of  a  telegraph  company 
In  the  transmission  of  a  message,  whereby  the 
person  to  whom  It  was  directed  lost  the  thresh- 
ing of  20,000  bushels  of  grain  for  which  he 
had  a  contract  at  the  time,  only  entitles  the 
injured  p.arty  to  recover  the  amount  he  would 
have  earned  less  the  expense  he  would  have 
Incurred  In  earning  it.  He  cannot  recover  the 
contract  price.  Western  U.  Teleg.  Co.  v.  Robin- 
j  son    (Tex.   Civ.  App.)    29  S.  W.  71. 

And  the  estimation  of  the  profits  as  damages 
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for  breach  by  a  telegraph  company  of  a  contract 
between  a  person  engaged  in  the  general  business 
of  collecting  telegraphic  news  and  such  telegraph 
company  for  the  transmission  of  the  news,  run- 
ning through  a  long  period  of  years,  upon  the 
average  yearly  profits  made  under  the  contract 
for  the  period  preceding  Its  breach,  should  be 
made  by  deducting  the  value  of  the  time  which 
before  had  been  given  to  the  execution  of  the 
contract  and  in  the  future  would  not  be  given 
therefor.  Goodsell  v.  Western  U.  Teleg.  Co. 
21  Jones  &.S.  46. 

And  in  estimating  the  damages  against  a 
telegraph  company  for  failure  to  send  a  tele- 
gram which  was  a  reply  to  an  offer  by  a  foreign 
correspondent  of  the  sender  to  buy  and  sell 
cotton  on  dllTerent  days  in  the  future,  and 
which  was  an  acceptance  of  the  offer,  the  con- 
tract as  it  would  have  been  made  had  the  mes- 
sage of  acceptance  been  delivered  must  be  re- 
garded as  an  entirety,  and  the  net  profits  which 
would  have  been  realized  from  the  contract 
as  an  entirety  constitute  the  actual  damage 
suffered  by  the  sender.  And,  If  profits  would 
have  accrued  to  him  from  one  part  of  the  con- 
tract, and  losses  would  have  resulted  from  the 
other,  he  can  only  recover  the  difference  %u 
bis  favor.  Western  U.  Teleg.  Co.  v.  Way,  83 
Ala.  542.  4  So.  844. 

2.    Rcmotcncita,   contingencv,   and   uncertainty, 

and  their  effect. 

Though  the  meaning  of  a  telegram  i»  deflniti 
and  apparent  no  recovery  can  be  had  for  a 
loss  of  profits  caused  by  Its  breach,  as  a  general 
rule,  where  the  profits  were  remote,  contingent, 
or  uncertain,  the  rules  as  to  remoteness,  con- 
tingency, and  uncertainty  with  reference  to  con- 
tracts In  general  being  applicable. 

Thus,  failure  to  deliver  a  telegram  In  time 
does  not  entitle  the  party  receiving  it  to  re- 
cover of  the  telegraph  company  a  sum  of  money 
which  he  would  or  might  probably  or  possibly 
have  made  as  profits  if  he  had  received  the  tele- 
gram at  the  proper  time.  Clay  v.  Western  U. 
Teleg.  Co.  81  Ga.  285,  6  S.  E.  813. 

And  damages  on  account  of  the  loss  of  antici- 
pated gains  or  profits  based  upon  the  prob- 
ability of  a  horse  being  able  to  win  prize 
purses  at  a  trotting  race  are  too  remote,  con- 
tingent, and  speculative  to  be  recovered  in  an 
action  by  the  horse  owner  against  a  telegraph 
company  for  negligence  in  the  Inaccurate  trans- 
mission of  a  message.  Western  U.  Teleg.  Co. 
V.  Cnill,   .39   Kan.   580,   18   Pac.    719. 

And  the  measure  of  damages  In  an  action 
against  a  telegraph  company  for  failure  to 
transmit  and  deliver  a  telegram  accepting  an 
option  for  the  purchase  of  a  lot  of  stock,  or 
an  offer  for  the  sale  of  merchandise  at  a  des- 
ignated price,  until  after  the  time  for  accept- 
ance had  expired,  Is  the  difference  between  the 
contract  price  and  that  which  the  sender  would 
have  been  compelled  to  pay  at  the  same  place, 
in  order  by  due  diligence  after  delivery  of  the 
telegram  or  notice  of  failure  to  deliver  it  to 
purchase  the  same  number  and  grade  of  stoclc 
or  the  9amc  merchandise ;  and  it  is  of  no  con- 
sequence that  some  days  subsequent  to  the  de- 
livery of  the  telegram  there  was  a  rise  in  the 
market  value  of  stock  or  goods,  and  that  if 
the  sender  had  purchased  at  the  contract  price 
he  might  have  obtained  profits  from  such  rise 
in  value.  Brewster  v.  Western  TJ.  Teleg.  Co. 
65  Ark.  537,  47  S.  W.  560;  Squire  v.  Western 
U.  Teleg.  Co.  98  Mass.  232,  93  Am.  Dec.  157. 

So,  neglect  upon  the  part  of  a  telegraph 
company  to  transmit  and  deliver  a  message 
calling  for  a  man  to  come  at  once  and  repair 
a  boiler,  whereby  the  sender,  who  was  a  dis- 
till«^r,  was  compelled  to  suspend  operations  for 
tweniy-four  hours  longer  than  he  would  have 
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done  had  the  telegram  been  transmitted  and 
delivered,  and  compelled  to  pay  wages  to  Idle 
men,  and  to  purchase  feed  for  a  large  number  of 
cattle  which  he  was  at  the  time  slopping  at  bis 
distillery,  tintltles  the  distiller  to  recover  for 
the  aldltional  expense  Incurred  In  feeding  the 
caltle  and  the  amount  paid  the  hands;  but  the 
profits  which  he  might  have  made  on  liquors 
which  he  was  prevented  from  making  for  the 
twenty-four  hours  are  too  remote.  Rich  Grain 
Distilling  Co.  V.  Western  U.  Teleg.  Co.  13  Ky, 
L.   Hep.   256. 

Nor  does  failure  to  deliver  a  telegram  warrant 
a  recovery  by  the  person  to  whom  it  was  sent 
for  the  profits  of  a  contract  for  labor  and 
services  in  the  construction  of  a  railroad,  which 
he  might  have  made  and  would  have  had  an 
opportunity  of  making  had  the  telegram  l>eeii 
r/jcelved.  Johnson  v.  Western  U.  Teleg.  Co. 
(Miss.)  29  So.  787. 

And  the  measure  of  damages  for  failure  to  de- 
liver, as  written,  a  telegraphic  message  notify- 
ing a  witness  of  the  day  a  case  was  set  for 
trial,  and  delivering  one  In  place  thereof  naming 
a  day  so  much  earlier  that  upon  arriving  at 
the  place  of  trial  he  had  to  return  home  to 
a\7ait  the  arrival  of  the  true  day,  is  his  expense 
in  going  to  and  returning  from  the  place  of 
trial  and  the  value  of  the  time  lost.  And  losses 
resulting  from  the  stoppage  of  his  business, 
such  as  salaries  of  men,  cost  of  keeping  teams, 
and  the  value  of  their  services  and  anticipated 
profits,  cannot  be  recovered  unless  the  telegraph 
company  was  notified  that  such  losses  would 
follow  from  failure  to  correctly  deliver  the  mes- 
.sage.  Western  U.  Teleg.  Co.  v.  Short.  53  Ark. 
434,  9  L.  R,  A.  744,  14  S.  W.  649. 

And  where  a  telegram  notifying  a  vessel 
owner  of  a  cargo  of  3,000  bushels  of  wheat 
which  he  could  obtain  was  incorrectly  trans- 
mitted so  as  to  read  8,000  bushels,  and  on 
account  thereof  the  owner  abandoned  a  contract 
for  another  cargo  and  sent  his  vessel  to  the 
place  where  the  cargo  In  question  was  to  be 
taken,  the  damages  which  would  naturally  fiow 
from  the  default  of  the  telegraph  company,  and 
which  could  have  been  in  the  contemplation  of 
the  parties  at  the  time,  consist  of  the  reasonable 
compensation  for  sending  his  vessel  to  such 
place  and  return  without  freight ;  and  he  Is 
not  entitled  to  claim  for  the  profit  he  might 
have  made  from  carrying  the  8,000  bushels. 
Lane  v.  Montreal  Teleg.  Co.  7  U.  C.  C.  P. 
23. 

So,  failure  on  the  part  of  a  telegraph  com- 
pany to  send  a  message,  by  which  the  sender 
directed  a  broker  to  purchase  a  designated 
quantity  of  specified  stocks,  or  grain,  or  other 
property,  which  stock  advanced  in  price  im- 
mediately after  the  time  the  message  should 
have  been  received,  and  afterwards  fluctuated, 
so  that  if  the  stock  had  l)een  purchased  when 
The  message  should  have  been  received  It  could 
have  been  sold  at  a  profit  the  next  day,  does  not 
authorize  a  recovery  against  the  telegraph  com- 
pany for  such  loss  of  profits.  In  the  absence 
of  evidence  that  if  it  had  been  bought  at  that 
time  it  would  have  been  sold  at  a  profit  on  the 
next  day,  or  at  any  other  time  before  the 
suit  was  brought.  Western  U.  Teleg.  Co.  v. 
Fellner,  58  Ark.  29,  22  S.  W.  917;  Hlbbard 
v.  Western  T).  Teleg.  Co.  33  Wis.  558. 

And  the  same  rule  applies  to  delay  In  the 
delivery  of  a  telegram  directing  the  purchase 
of  a  quantity  of  oil.  Western  U.  Teleg.  Co.  v. 
nall,  124  U.  S.  444,  31  L.  ed.  479,  8  Sup.  Ct. 
Rep.  577. 

And  delay  in  transmitting  a  telegram  direct- 
ing a  broker  to  sell  a  quantity  of  stock  sent 
in  anticipation  of  a  heavy  decline  in  the  value 
of  the  stock,  with  the  desire  to  sell  before  the 
decline    began,    with    a    view    ol    purchasiDjf 
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Inter  tbe  same  number  of  shares  when  the 
prie?  had  reached  a  lower  figure,  thereby  real- 
izing the  difference  in  the  market  value  at  tbe 
time  of  the  repurchase,  so  that  such  dlffereuce 
Is  not  realised,  does  not  warrant  a  recovery  by 
the  sender  of  the  amount  which  would  have 
been  reaJfzed  by  such  transaction  had  the  tele- 
gram been  transmitted  in  time,  as  such  damages 
are  too  remote  edid  uncertain.  Cahn  v.  West- 
ern r.  Teleg.  Co.  1  C.  C.  A.  107,  2  U.  S.  App. 
24.  48  Fed.  810. 

Nor  does  delay  on  the  part  of  a 'telegraph 
company  of  one  day  in  sending  a  message  re- 
<.-vived  from  a  broker,  consisting  of  a  re- 
quest for  a  quotation  of  prices,  coupled  with  a 
statement  of  those  quoted  by  a  rival  concern 
and  a  suggestion  that  if  the  terms  were  satis- 
factory he  might  effect  a  sale,  and  would  if 
necessary  to  bring  about  the  sale  forfeit  ali 
claim  to  the  brokerage  fees,  entitle  him  to  dam- 
Afes  for  the  loss  of  commissions  on  the  claim 
that  by  reason  of  the  delay  he  failed  to  make 
a  Asle  of  the  merchandise ;  and  an  instruction 
that  the  measure  of  damages  is  the  loss  which 
be  suffered  in  commissions  Is  reversible  error. 
Postal  Teleg.  Cable  Co.  v.  Barwise,  11  Colo. 
App.  -128.  53  Pac.  252. 

So,  a  telegraph  company  falling  to  deliver  a 
message  ordering  goods  can  be  held  liable  only 
for  tbe  difference,  If  any,  between  the  market 
raine  of  the  goods  and  the  price  at  which  they 
Could  hav«f  been  obtained  had  the  telegram  been 
properly  transmitted,  and  it  is  not  liable  for 
profits  that  would  have  been  made  by  the  sender 
np(»n  the  basis  of  a  sale  of  goods  which  had  been 
made  at  the  time  the  telegram  had  been  sent, 
Id  the  absence  of  evidence  that  the  telegraph 
company  had  any  notice  that  the  goods  were 
ordered  to  fill  a  contract  already  entered  into 
for  their  resale.  Western  U.  Teleg.  Co.  v.  J. 
A-  Kemp  Grocer  Co.  (Tex.  Civ.  App.)  28  S. 
W.  905;  Western  U.  Teleg.  Co.  v.  Thomas,  7 
Tex.  Civ.  App.  103,  26  S.  W.  117  ;  Western  U. 
Teleg.  Co.  t.  Graham,  1  Colo.  230,  9  Am.  Rep. 
136. 

And  a  lumber  company  needing  a  certain 
amount  of  a  particular  class  of  Iron  to  repair 
their  steam  sawmill,  whose  agent  telegraphed 
them  that  it  could  not  be  found  and  asking 
if  another  kind  would  do,  which  telegram  was 
not  delivered,  by  reason  of  which  the  opera- 
tions of  their  mill  were  delayed  for  twelve  days, 
can  only  recover  the  actual  damages  sustained. 
It  is  not  entitled  to  recover  prospective  and 
n>ecalative  profits  likely  to  result  from  the  sale 
of  the  boards  which  were  to  be  manufactured 
from  a  large  quantity  of  ansawed  logs  then 
on  hand.  Reliance  Lumber  Co.  v.  Western  U. 
Teleg.  Co.  58  Tex.  304.  44  Am.  Rep.  620. 

See  also  Western  U.  Teleg.  Co.  v.  WUhelm, 
48  Xeb-  010,  67  N.  W.  870 ;  Western  U.  Teleg. 
Co.  V.  Valentine,  18  111.  App.  57  ;  Western  U. 
Teleg.  Co.  V.  Bowen,  84  Tex.  476,  19  S.  W.  554, 
mpru,  VII.  b,  1. 

e.  Rule  when  altered  message  is  sent. 

Where  the  negligence  of  a  telegraph  company 
consists,  not  in  delaying  the  transmission  of  a 
B^Hisage.  but  In  transmitting  a  message  errone- 
ously so  as  to  mislead  the  party  to  whom  It  Is 
addressed,  on  the  faith  of  which  he  acts  in  the 
purchase  or  sale  of  property,  the  actual  loss 
based  upon  the  changes  In  market  value  is 
flearly  within  the  rule  for  estimating  damages. 
Western  U.  Teleg.  Co.  v.  Hall,  124  U.  S.  444, 
31  L.  ed.  479,  8  Sup.  Ct.  Rep.  577,  dictum. 

And  a  telegraph  operator  who  presumes  to 
translate  the  handwriting  In  a  message  sent  by 
bim,  and  to  add  letters  which  were  not  in  it, 
ttakes  the  company  responsible  to  the  sender 
or  receiver  for  the  damages  resulting  from  his 
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wrongdoing;  and  in  such  case  the  company  is 
not  excused  from  liability  to  third  persons  by 
the  fact  that  the  sender  did  not  pay  for  its 
being  repeated  back  in  accordance  with  a  rule 
of  the  company,  whereby  they  limited  their  re- 
sponsibility to  such  messages  as  were  repeat' 
ed  only.  New  York  &  W.  Printing  Teleg.  Co. 
V.  Dryburg.  35  Pa.  298,  78  Am.  Dec.  338. 

Thus,  the  transmission  by  a  telegraph  com- 
pany of  a  despatch  directing  the  sending  of  two 
hand  bouquets  so  as  to  read  200  bouquets  ren- 
ders the  telegraph  company  liable  for  tbe  dam- 
ages suffered  by  the  receiver  in  procuring  a 
large  quantity  of  expensive  flowers  for  the  pur- 
pose of  making  the  number  of  bouquets  which 
appeared  to  have  been  ordered.  Ibid.  This  case, 
though  not  one  of  loss  of  profits,  is  here  in- 
cluded, because  it  is  a  leading  case  and  one 
frequently  cited  In  profit  cases. 

And  where  a  telegram  to  a  broker,  directing 
the  purchase  of  1,000  shares  of  a  certain  stock, 
was  negligently  transmitted  by  the  telegraph 
company  so  as  to  read  100  shares,  and  the 
broker  purchased  the  100  shares,  after  which 
tbe  market  rose  rapidly,  the  loss  resulting  from 
the  change  in  market  value  Is  the  natural  re- 
sult of  the  telegraph  company's  mistake,  and 
must  be  deemed  to  have  been  within  the  contem- 
plation of  the  parties,  and  is  recoverable  in  an 
action  against  it  for  negligence;  but  where, 
after  the  mistake  was  discovered,  the  market 
remained  stationery  for  a  time  and  then  again 
advanced,  the  advance  occurring  after  the  mis- 
take could  have  been  remedied  cannot  be  charged 
to  the  company.  Marr  v.  Western  U.  Teleg.  Co. 
85  Tenn.  529,  3  S.  W.  496. 

So,  the  difference  between  the  market  value 
of  the  salt  In  question  at  Oswego  and  what  it 
sold  for  in  Chicago,  together  with  tbe  expense 
of  transport&tion  from  Oswego  to  Chicago,  is 
not  an  improper  measure  of  damages  in  an  ac- 
tion against  a  telegraph  company  for  a  mistake 
in  transmitting  a  message  directing  the  send- 
ing of  5,000  sacks  of  salt  so  that  It  read  5,000 
casks  of  salt,  In  consequence  of  which  5,000 
casks  of  coarse  salt  were  sent  when  5,000 
sacks  were  intended,  as  the  telegraph  company 
must  be  presumed  to  have  known  that  the 
manufacturer  receiving  the  order  would  fill  It 
as  delivered,  and  that  the  salt  would  be  shipped 
to  Chicago  as  an  article  of  merchandise,  so 
that,  the  price  In  Chicago  being  less  than  in 
Oswego,  he  would  lose  the  cost  of  transporta- 
tion and  the  difference  between  the  market 
price  at  the  two  places.  Leonard  v.  New  York, 
A.  &  B.  Electro  Magnetic  Teleg.  Co.  41  N.  Y. 
544,  1  Am.  Rep.  446. 

But  the  damages  recoverable  by  the  receiver 
of  a  telegram,  for  a  mistake  in  understanding 
the  price  in  an  offer  to  sell  goods  therein  con- 
tained, are  limited  to  the  difference  between  the 
price  named  and  the  price  intended,  excluding 
any  loss  of  profits  on  a  contract  of  resale,  which 
he  had  made  on  the  faith  of  the  telegram, 
where  he  himself  failed  to  carry  it  out  by  re- 
fusing to  receive  the  goods,  without  any  ex- 
cuse except  the  disappointment  caused  by  the 
mistake  in  price.  Fererro  v.  Western  U.  Teleg. 
Co.  9  App.  D.  C.  455,  35  L.  R.  A.  548. 

And  one  who  sends  a  telegraphic  message 
quoting  the  price  of  potatoes  at  $1.70,  which 
message  as  sent  read  $1.07,  upon  which  the  re- 
ceiver purchased  of  the  sender  a  quantity  of 
potatoes  which  the  sender  refused  to  deliver 
at  the  lower  price,  is  entitled  to  recover,  where 
the  potatoes  were  totally  lost,  the  difference 
between  the  price  for  which  he  offered  to  sell 
the  potatoes  and  the  price  for  which,  by  the 
exercise  of  ordinary  care,  they  could  have  been 
sold  in  the  market  when  the  mistake  was  dis- 
covered :  but  he  is  not  entitled  to  recover  dam- 
ages erroneously  recovered  against  him  by  the 
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buyer  for  refusal  to  deliver  at  the  smaller  price. 
Postal  Teleg.  Cable  Co.  v,  Schaefer  (Ky.)  62 
S.  W.  1119. 

See  also  Western  U.  Teleg.  Co.  ▼.  Short,  58 
Ark.  434.  9  L.  R.  A.  744.  14  S.  W.  649; 
Lane  v.  Montreal  Teleg.  Co.  7  U.  C.  C.  P.  23, — 
aupra,  VII.  b. 

VIII.  Contracts  with  relation  to  railroad  and 
station  construction. 

Contracts  of  this  class  are  within  the  gen- 
eral rules.  If  made  with  particular  reference 
to  the  advantages  to  be  derived  therefrom  the 
loss  of  suc^  advantages  is  an  element  of  dam- 
Ages,  in  an  action  for  a  breach.  As  a  general 
rule,  however,  the  profits  expected  to  be  made 
from  such  contracts  are  remote  and  collateral, 
and  not  the  direct  fruits  thereof,  as  well  as 
contingent  and  uncertain,  and  therefore  not  re- 
coverable. 

Thus,  the  measure  of  damages  for  breach  of  a 
contract  to  build  a  motor  railroad  to  connect 
with  the  business  portion  of  a  city  a  tract  of 
land  which  one  of  the  parties  had  Just  pur- 
chased with  the  view  of  fitting  and  selling  it  for 
residences  Is  the  difference  between  the  value 
of  the  land  on  the  day  the  road  should  have 
been  completed,  not  less  than  the  agreed  pur- 
chase price,  and  what  its  value  would  have 
been  on  that  day  with  the  road  completed  and  In 
operation.  Blagen  v.  Thompson,  23  Or.  239, 
18  L.  R.  A.  315,  31  Pac.  647. 

And  the  loss  of  profits  or  gains  of  the  con- 
tract for  the  purchase  of  the  land  which  the 
purchaser  is  obliged  to  surrender  because  of  the 
failure  to  construct  the  railroad,  the  contract- 
or knowing  that  his  object  was  to  enhance  the 
value  of  the  land,  may  be  included  in  the  dam- 
ages for  breach  of  the  contract  to  build  the 
road.     Itiid, 

And  where  the  general  agent  of  a  land  com- 
pany enters  into  an  agreement  with  a  local 
agent  by  which  th?  local  agent  is  to  remove  his 
store  building  and  stock  to  another  town  and 
become  the  local  agent  for  the  company  at  that 
town  for  the  sale  and  donation  of  lands,  and  to 
Induce  settlement  upon  the  new  town  site  by  the 
residents  of  the  old  town  from  which  he  was  to 
remove  his  store,  the  company  agreeing  that 
a  railroad  shall  be  built,  equipped,  and  put  In 
operation  to  the  new  town  by  a  designated 
time,  pursuant  to  which  the  local  agent  removes 
his  store  building  and  stock  and  business  to  the 
new  town,  after  which  the  land  company 
breaks  the  agreement  by  falling  to  secure  the 
construction  of  the  railroad,  thus  destroying 
the  business  of  the  local  agent  In  the  old  town, 
and  rendering  It  Impossible  for  him  to  carry  on 
business  in  the  new  town  or  return  to  the  old  ! 
one,  as  he  has  placed  himself  In  hostile  atti- ' 
tudc  to  it,  It  Is  proper  for  the  Jury,  in  an 
action  for  the  breach,  to  take  into  consideration 
the  loss  of  profits  incurred  by  him  In  the  break- 
ing up  of  his  established  business  In  the  town 
from  which  he  removed.  Arkansas  Valley  Town 
A  Land  Co.  v.  Lincoln.  66  Kan.  145,  42  Pac. 
700. 

And  the  fact  that  a  party  contracting  to  build 
a  road  failed  to  do  so,  and  that  It  would  there- 
fore be  difficult  to  prove  with  exactness  what 
would  have  been  the  value  of  property  which 
the  other  party  purchased  In  contemplation 
of  the  building  of  the  road  with  the  contract 
fulfilled,  does  not  prevent  him  from  recovering 
for  the  breach  of  such  contract  such  damages  as 
he  may  be  able  to  prove.  He  Is  only  required 
to  give  such  evidence  as  the  nature  of  the  case 
will  permit.  Blagen  v.  Thompson,  23  Or.  239, 
18  L.  R.  A.  315^  31  Pac.  647. 

So,  where  a  railroad  company  agreed  for  a 
valuable  consideration  to  erect  and  fit  up  a  sta- 
tion on  certain  lands,  containing  no' further 
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description  of  the  station  or  any  stipulatious 
as  to  its  use,  and  afterwards  refused  to  erect 
It  and  substituted  a  station  some  distance 
away,  the  Jury,  in  an  action  by  the  land  owner 
for  the  breach,  may  take  into  account  the 
probable  benefit  which  his  estate  might  have 
derived  from  the  existence  of  a  stopping  place 
on  the  line  of  railroad  to  which  trafllc  might 
have  been  attracted,  or  which  might  have  been 
convenient  to  the  persons  residing  upon  the 
estate,  It  being  assumed  tliat  if  the  company  had 
performed  Its  agreement  it  would  have  made  the 
station  in  a  reasonable  manner,  with  regard 
to  the  mode  of  construction  and  the  extent 
of  accommodation.  Wilson  v.  Northampton  &  B. 
Junction  R.  Co.  L.  R.  9  Ch.  279. 

And  the  plaintiff  in  an  action  for  breach  of 
a  covenant  by  a  railroad  company  for  the  erec- 
tion and  proper  maintenance  of  sufficient  fences 
on  each  side  of  the  railroad  through  his  lands 
and  for  a  crossing  and  cattle  guards,  the  owner 
using  his  land  for  purposes  of  tillage  for  his 
support  and  profit,  may  show  how  much  the 
land  would  yield  each  season,  and  fix  the  usual 
market  value  of  the  product  at  the  harvesting 
season,  and  out  of  this  should  be  deducted 
the  expense  of  tillage,  harvesting,  and  market- 
ing, and  the  remainder  will  be  the  legitimate 
fruits  of  the  land,  labor,  and  expense  which 
should  be  secured  to  him  aa  the  natural  damages 
for  the  breach  of  the  covenant.  Chicago  &  R. 
I.  R.  Co.  V.  Ward,  16  111.  622. 

And  the  opinion  of  witnesses  as  to  what  the 
value  of  land  would  have  been  if  a  railroad  run- 
ning to  it  and  connecting  it  with  a  city  had 
been  constructed  in  accordance  with  a  contract 
is  admissible  in  evidence  on  the  question  of 
damages  for  breach  of  the  contract.  Blagen 
V.  Thompson,  23  Or.  239,  18  L.  R.  A.  315,  31 
Pac.  647. 

But  the  defendant  In  an  action  upon  a  sub- 
stantive agreement  by  which  he  subscribed  a 
certain  sum  on  consideration  that  a  railroad 
company  would  build  a  road  to  a  certain  place 
near  which  he  owned  property,  cannot  recoup 
for  anticipated  profits  which  he  claims  he  could 
have  realized  from  his  real  property  if  the 
road  had  been  constructed  according  to  the 
terms  of  the  agreement,  such  profits  being  too 
remote  and  speculative.  Coos  Bay  R.  Co.  v. 
Nosier.  30  Or.  647,  48  Pac.  361. 

And  while  a  landowner,  who  grants  a  right 
of  way  to  a  railroad  company  across  his  lands 
in  consideration  of  the  company's  agreement 
to  establish  a  station  at  a  designated  place  on 
or  near  his  lands,  is  entitled  to  recover  for 
failure  to  locate  the  station  as  agreed,  for 
any  actual  damages  he  proves  he  suffered,  with 
the  limitation  that  such  damages  must  be  the 
natural  and  proximate  consequences  of  the  breach, 
susceptible  of  reasonably  certain  ascertainment, 
and  not  merely  possible  or  speculative  losses, 
he  cannot  recover  for  the  loss  of  a  possible  in- 
creased patronage  to  his  store  and  mill  to  re- 
sult from  the  location  of  the  quarters  for  sec- 
tion hands  which  would  accompany  the  station. 
Evans  v.  Cincinnati.  S.  &  M.  R.  Co.  78  Ala. 
841. 

And  where  land  Is  conveyed  to  a  railroad  com- 
pany for  a  right  of  way  In  whole  or  In  part 
upon  consideration  that  the  depot  buildings 
would  be  erected  on  the  owner's  land,  and  that 
the  right  of  way  should  be  fenced,  which  is 
not  done,  the  owner  Is  entitled  to  recover  the 
value  of  the  land  taken,  and  for  the  Incon- 
venience and  loss  of  use  caused  by  the  failure 
to  fence,  and  possibly  for  any  loss  in  the  way 
of  loss  of  Increas&<!  convenience  In  shipping  his 
produce ;  but  he  cannot  recover  for  the  loss 
of  an  anticipated  Increase  In  the  value  of  his 
farm  from  the  location  of  the  depot  or  the 
profits  of  his  business.     Rockford,  R.  I.  k  St. 
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L.  R.  Co.  V.  Beckemeler,  72  111.  267 :  Wattergon 
T  Allegiiitny  Valley  R.  Co.  74  Pa.  208'. 

Xor  can  a  city  recorer  of  a  railroad  company, 
for  breach  of  a  contract  to  erect  shops  and 
«ii^ine  houses  withio  its  limits,  the  profits  It 
▼onld  have  made  out  of  such  shops  and  engine 
hoiuM  If  they  had  been  built  according  to  con- 
tract. And  an  Inquiry  in  an  action  for  breach 
of  such  a  contract,  as  to  whether  or  not  the 
dry  bad  suffered  a  loss  of  population  since 
tbc  ballding  of  the  shops  elsewhere,  would  be 
Untamount  to  an  inquiry  into  profits,  and 
would  be  inadmissible  as  pertaining  to  damages 
too  remote  and  uncertain.  Missouri,  K.  ft  T. 
R.  Co.  T.  Fort  Scott,  IS  Kan.  436. 

So.  the  measure  of  damages  for  breach  by  a 
railroad  company  of.  a  contract,  made  in  con- 
sideration of  a  right  of  way  through  lands,  to 
<ei>ostnict  a  bridge  oyer  its  road  on  such  lands, 
or  to  erect  a  grade  on  each  side  so  as  to  make 
a  crossing,  by  failure  to  construct  the  road.  Is 
Dot  the  difference  between  the  yalue  of  the 
lots  withont  the  road  and  the  imaginary  or  en- 
hanced yalue  had  the  railroad  l>een  con- 
atnicted;  the  damages  In  such  case  should  be 
limited  to  the  cost  of  the  bridge,  together  with 
msonable  cofnpensatlon  for  the  time  and  labor 
of  the  owner  in  procuring  and  managing  its 
constniction,  and  whatever  damages  might  have 
))een  sustained  during  the  time  required  to  build 
it.  St.  Louis,  J.  ft  C.  R.  Co.  y.  Lurton,  72  111. 
118. 

IX.  AgreemenU  not  to  compete. 

While  agreements  not  to  compete  are  not 
always  accompanied  by  a  sale  of  a  business  or 
a  rifrht  or  priyllege,  they  are  usually  so  accom- 
panied, and  ail  agreements  of  that  kind  are 
foremed  by  the  same  principle.  For  con- 
venience, therefore,  and  to  avoid  separating 
cases  depending  upon  the  same  rules,  all  the 
(maes  on  this  Kubject,  so  far  as  found,  were 
collected  and  set  forth  in  another  note  in  this 
aeries  on  Lon9  of  proflte  of  sale  or  purchase  as 
damages,  52  L.  R.  A.  200,  under  the  subhead  of 
"aales  of  business,  goodwill,  or  exclusive  right,'* 
ofi  the  theory  that  an  agreement  not  to  compete 
in  eiTect  constitutes  a  sale  of  an  exclusive  right. 
A  few  late  cases,  however,  not  in  hand  at  the 
time  of  the  preparation  of  the  other  note,  are 
let  forth  below. 

Thus,  breach  of  a  contract  not  to  engage  In 
a  designated  business  in  a  specified  place  for 
a  Btated  period,  by  engaging  In  such  business 
in  bitter  competition  with  the  other  party, 
cutting  prices  and  extensively  advertising  the 
opposition,  warrants  a  recovery  by  the  other 
party  for  his  loss  of  profits  during  the  term 
of  the  contract,  caused  by  the  illegal  compe- 
tition. But  the  loss  of  profits  after  the  ter- 
mination of  the  contract,  caused  by  the  pre- 
▼ioaa  competition,  cannot  be  allowed,  as  it  can- 
not be  said  that  when  the  contract  was  made 
the  parties  had  In  mind  that  the  party  injured 
vonld  continue  In  business  Indefinitely.  Sal  in- 
fer r.  Salinger,  69  N.  H.  589.  45  Atl.  558. 

And  the  profits  or  losses  of  the  defendant 
after  resmming  business,  in  an  action  for  breach 
of  a  contract  not  to  engage  in  a  particular  busi- 
oeaa  directly  or  indirectly  in  competition  with 
tbe  plaintiff,  do  not  constitute  an  element  of 
tbe  plaintiff's  loss  or  measure  the  extent  of  his 
damages,  and  therefore  the  quantity  of  the 
vartous  commodities  purchased  by  the  defend- 
uit  and  the  price  paid  therefor,  which  might 
^▼e  formed  a  iMsls  for  estimating  such  profits 
and  losses,  are  inadmissible.  Dose  v.  Toose, 
37  Or.  13,  60  Pac.  880. 

So,  breach  of  a  contract  to  surrender  a  store- 
VjQse  and  premises  leased  to  the  lessee  and  not 
^  baiiness  therein  during  a  designate  year, 
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by  resuming  business  In  such  building  In  com- 
petition with  the  lessee,  warrants  a  recovery 
for  the  amount  of  loss  sustained  by  the  lessee, 
and  not  for  the  profits  made  by  the  lessor  in 
the  business  which  he  resumed.  Noble  v.  Wilder 
(Tex.  Civ.  A-pp.)  61  S.  W.  325. 

See  also  Yldalat  v.  New  Orleans.  43  La.  Ann. 
1121,  10  So.  175;  Montgomery  County  Union 
Agii.  Soc.  v.  Harwood,  126  Tnd.  440,  10  L.  R.  A. 
532,  26  N.  B.  182, — infra,  X.  a. 

X.   Leases  and  contracts  and  covenants  with 

reference  to, 

a.  General  rules. 

Rental  value,  and  not  profits,  would  seem 
to  t>e  the  usual  measure  of  damages  for  breach 
of  covenants  to  lease,  or  of  contracts  and  cove- 
nants with  relation  thereto.  Profits  may  be 
recovered,  however,  where  they  were  an  element 
of  the  contract.  But  they  must  not  have  been 
speculative  or  conjectural  or  incapable  of  esti- 
mation. 

Thus,  profits  which  are  speculative  or  con- 
jectural are  not  generally  regarded  as  elements 
In  fixing  damages,  in  actions  for  breach  of  con- 
tract between  lessor  and  lessee,  not  because 
there  Is  anything  In  their  ^.ature  per  'se 
which  demands  their  rejection,  but  because  they 
cannot  be  estimated  with  reasonable  certainty. 
Hodges  v.   B'rles,   34    Fla.   63.    15   So.   682. 

In  order  that  profits  may  constitute  the  basis 
of  a  legitimate  inference  as  to  the  value  of  the 
use  of  lands  leased,  they  must  have  been  an 
element  of  the  contract,  and  there  must  be  es- 
tablished data  from  which  the  amount  can  be 
ascertained  with  reasonable  certainty.  Snod- 
grass  v.  Reynolds,  79  Ala.  452,  58  Am.  Rep. 
601 ;  Hodges  v.  Fries,  34  Fla.  63,  15  So.  682. 

The  true  inquiry  In  an  action  for  damages 
for  a  breach  of  contract  for  a  lease  of  lands 
Is  as  to  the  value'Of  the  lease  at  the  time  the 
breach  occurred,  and  not  how  much  any  person 
might  imagine  he  could  have  made  by  its  en- 
joyment.    Cllley  V.  Hawkins.  48  111.  308. 

Though  the  profits  of  the  business  of  a  ten- 
ant, the  value  of  which  may  be  ascertained.  In- 
terrupted by  the  act  of  the  landlord  in  wrong- 
fully interfering  with  the  enjoyment  of  the 
tenant  of  the  leased  premises,  constitute  a  prop- 
er counterclaim  in  an  action  by  the  landlord 
against  the  tenant  for  rent.  Qoebel  v.  Hough, 
26  Minn.  252,  2  N.  W.  847. 
^  But  a  claim  for  breach  of  a  contract  In  a 
lease  made  by  a  city  to  a  market  that  private 
markets    should    not    be    permitted    within    a 

radius  of  six  squares  of  the  public  market  la 
one  sounding  In  damages  ex  contractu,  and  the 
lessee  is  only  entitled  to  be  reimbursed  the 
loss  he  has  sustained  under  his  contract,  and 
such  profits  of  which  he  has  been  deprived  as 
were  contemplated,  or  may  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of 
the  parties  at  the  time  of  the  contract.  VIdalat 
V.  New  Orleans,  43  La.  Ann.  1121,  10  So. 
175. 

And  the  measure  of  damages  for  the  breach 
by  the  owners  of  a  fair  ground  of  a  contract 
made  when  renting  ground  upon  which  a  candy 
stand  was  to  be  located,  not  to  rent  ground  for 
competing  stands  within  designated  limits,  is 
the  difference  in  the  rental  value  of  the  ground 
when  unoccupied  by  competing  stands  and  that 
when  so  occupied,  and  the  profits  which  could 
have  been  realized  upon  goods  that  were  not  sold 
in  consequence,  as  alleged,  of  the  competition  of 
rival  sellets  are  too  speculative  and  remote. 
Montgomery  County  Union  Agrl.  Soc.  v.  Har- 
wood,  126  Ind.  440,  10  L.  R.  A.  532,  26  N.  B. 
182. 

So,  the  loss  of  a  contract  by  which  the  lessor 
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of  a  hotel  tablets  It  does  not  enter  Into  the  meas- 
ure of  damage*  resulting  from  a  breach  of  the 
contract  between  the  lessee  and  the  owner  by 
which  the  subletting  was  defeated,  as  it  is 
a  collateral  undertaking,  which  the  parties  can- 
not  be  presumed  to  have  contemplated  when  the 
contract  wan  made.  Stewart  ▼.  Lanier  House 
Co.  76  Ga.-  582. 

b.  Breach  of  covenant  to  lease  or  renei9^ 

Breach  of  an  agreement  to  grant  a  good  and 
valid  lease  by  failure  of  title,  the  party  violat- 
ing the  contract  having  full  knowledge  of  his 
want  of  title,  warrants  a  recovery  by  the  party 
Injured,  not  only  of  his  expenses,  but  also  for 
damages  resulting  from  the  loss  of  his  bargain. 
Robinson  v.  Harman,  1  Exch.  860,  18  Lk  J.  Bxch. 
N.  R.  202. 

And  breach  by  the  owner  of  premises  of  an 
agreement  to  lease  them  to  one  who  designed 
carrying  on  his  business  thereon,  the  nature  of 
the  business  intended'  to  be  carried  on  having 
been  communicated  to  the  owner,  so  that  the 
party  injured  was  unable  to  commence  his 
trade  for  some  time,  warrants,  not  only  a  judg- 
ment for  specific  performance  of  the  agreement, 
but  damages  for  the  loss  of  profits  from  his 
trade  during  such  time,  as  such  damages  would 
naturally  arise  from  the  delay,  and  may  be 
reasonably  supposed  to  have  been  In  the  contem- 
plation of  the  parties.  Jaques  v.  Millar,  L.  R. 
6  Ch.  Dlv.  163. 

And  the  measure  of  damages  for  breach  of  a 
contract  to  leane  a  house  and  farm  by  after- 
wards refusing  to  permit  an  entry  upon  the 
premises  Is  not  the  difference  between  the  price 
of  the  rent  to  be  paid  and  the  market  value  of 
the  use  of  the  premises  at  the  time.  In  such 
cases  the  rule  as  to  the  measure  of  damages  In 
case  of  a  breach  of  contract  for  the  sale  of  goods 
when  the  purchaser  can  always  or  generally 
purchase  others  without  Inconvenience  is  not 
applicable,  but  the  party  Injured  Is  entitled  to 
recover  for  all  such  damages  as  legitimately  and 
directly  arise  from  the  breach.  Williams  v. 
Ollphant,  8  Ind.  271. 

So,  the  damages  suffered  by  one  who  agrees 
with  the  Secretary  of  the  Treasury  to  erect  a 
building  and  lease  It  to  the  government  at  a 
specified  annual  rent,  which  agreement  the  gov- 
ernment refuses  to  carry  out,  and  notifies  the 
contractor  to  that  effect  before  the  completion 
of  the  building,  are  measured  by  the  rule  that 
the  gain  or  profit  of.  which  the  contractor  was 
deprived  by  refusal  to  allow  him  to  proceed 
with  and  perform  his  contract  Is  a  proper  sub- 
j(>ct  of  damages.  Adams  v.  United  States,  1 
Ct.  Cl.  10«. 

But  one  who  contracts  to  lease  a  store,  which 
contract  Is  violated  by  the  refusal  of  the  other 
party  to  make  the  lease,  cannot  establish  his 
damages  by  showing  the  profits  he  would  have 
made  if  the  lease  had  been  executed,  by  proof 
of  what  profits  other  retailers  of  goods  had 
previously  made  at  the  same  place, — especially 
where  there  Is  nothing  to  show  that  he  was 
prevented  from  selling  his  goods  and  carry- 
ing on  his  business  elsewhere,  or  that  his  prof- 
its had  been  curtailed  by  the  alleged  breach. 
Dennery  v.  Risa,  6  La.  Ann.  866. 

Nor  are  the  opinions  of  witnesses  as  to  profits 
lost  through  the  violation  of  an  agreement  to 
rent  a  store  competent  evidence,  even  in  cases 
where  the  damages  claimed  are  a  proper  subject 
of  recovery.     Giles  v.  O'Toole,  4  Barb.  261. 

And  the  damage  in  an  action  for  breach  of 
contract  to  make  a  lease  for  a  term  of 
years  upon  which  the  lessee  Intended  to  plant 
a  peach  orchard,  consisting  In  the  failure  of 
the  lessor  to  make  the  lease  and  in  causing  the 
lessee  to  be  evicted  from  the  premises  within 
two  years  from  the  time  he  took  possession,  is 
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not  the  probable  future  profits  which  might  be 
realized  therefrom  judging  from  the  number  of 
crops  and  the  prices  of  peaches  for  a  number 
of  years.  And  evidence  as  to  the  probable  future 
profits  Is  incompetent  to  be  given  as  furnishing 
a  basis  for  the  assessment  of  damages.  Rhodes 
V.  Baird,  16  Ohio  St.  673. 

And  breach  by  a  city  of  a  contract  to  build 
and  lease  stalls  in  a  market  house  to  a  desig- 
nated party  at  a  specified  price  furnishes  no 
ground  for  recovery  against  the  city,  where  the 
only  damages  proved  consist  of  the  loss  of  con- 
jectural profits  which  the  proposed  lessee  might 
have  made,  as  such  damages  are  too  remote 
and  uncertain  to  be  recoverable.  Red  v.  Au- 
gusta, 25  Ga.  886. 

And  breach  of  a  contract  to  lease  a  store  and 
sell  a  stock  of  goods  does  not  entitle  the  party 
injured  to  recover  damages  for  profits  which 
he  would  have  made  if  the  other  party  had  car- 
ried out  his  agreement,  selling  him  the  goods 
and  giving  bim  possession  of  the  premises. 
Mirandona  v.  Burg,  51  La.  Ann.  1190,  25  So. 
082. 

So,  breach  of  contract  for  the  renting  of  a 
storeroom  entitles  the  tenant  to  recover  the 
difference  in  value  between  the  price  agreed 
upon  and  the  rental  value  of  the  room  at  the 
time  of  the  breach  of  the  contract,  but  the 
profits  that  she  had  reason  to  expect  from  a 
business  prevented  or  postponed  without  cause 
by  the  refusal  to  let  her  have  the  storeroom  are 
too  remote  and  conjectural  to  form  an  element 
of  recoverable  damages,  not  l>elng  susceptible  of 
any  satisfactory  estimation  by  established  data. 
Hodges  V.  Fries,  34  Fla.  63.  15  So.  682. 

And  the  same  rule  applies  to  breach  of  a  cov- 
enant to  lease  a  mill,  and  evidence  in  an  action 
for  the  breach  as  to  what  the  lessee  could  have 
cleared  from  the  use  of  the  mill,  is  speculative 
and  conjectural,  and  furnishes  no  legitimate 
basis  on  which  to  estimate  damages.  New- 
brough  V.  Walker,  8  Gratt.  16,  56  Am.  Dec.  127. 

So,  breach  of  contract  of  letting  of  a  busi- 
ness building  together  with  all  steam  power 
needed  In  the  business  to  be  carried  on  in  it,  by 
failure  to  furnish  the  necessary  amount  of 
steam  power,  by  reason  of  which  the  business 
stopped,  does  not  authorize  a  recovery  of  the 
profits  which  might  have  resulted  from  a  con- 
tinuation of  the  business,  as  such  profits  would 
be  too  remote.  Manhattan  Stamping  Works  v. 
Koehler,  45  Hun,  150. 

And  the  rule  of  damages  for  breach  by  a  mil? 
own^r  of  a  covenant,  In  a  lease  thereof,  to  put 
In  a  water  wheel  of  a  specified  power,  broken 
by  improperly  setting  the  wheel  so  that  it  was 
of  less  power.  Is  the  difference  between  the 
rental  value  of  the  premises  with  the  specified 
wheel,  and  the  rental  value  with  the  wheel  put 
in,  and  not  prospective  profits  of  the  mill,  where 
it  does  not  appear  that  the  lessee  had  a  like 
business  already  built  up,  which  might  justly 
serve  as  a  basis  for  such  allowance.  Pewaukee 
Milling  Co.  v.  Howitt,  86  Wis.  270,  56  N.  W. 
784. 

And  as  an  existing  license  Is  limited  to  the 
time  for  which  It  was  granted,  and  the  obtain- 
ing of  a  new  license  depends  upon  the  will  of 
other  persons  than  the  licensee,  profits  which 
might  have  been  realized  upon  a  liquor  business 
In  case  there  had  been  no  expulsion  and  the  li- 
cense had  been  renewed  or  continued  are  too  re- 
mote and  speculative  to  be  recovered  In  an  ac- 
tion for  the  expulsion.  Porter  v.  Johnson,  96 
Ga.  145.  23  S.  E.  123. 

So,  damages  for  breach  of  covenant  on  the 
part  of  a  lessor  In  refusing  to  renew  a  lease  are 
confined  to  the  difference  between  what  the  ten- 
ant was  to  have  paid  for  the  rent  for  the  term 
and  what  he  was  compelled  to  pay  for  the  prem- 
ises under  a  new  lease  taken  by  bim.     Tracy  v. 
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Altanj  Sxehange  Co.  7  N.  Y.  475,  67  Am.  Dec. 
538. 

Bat  breach  of  contract  to  renew  a  lease  of 
iroD-ore  lands  and  other  property,  for  the  re- 
Df'val  of  which  the  lessee  had  an  option,  war- 
rantii  the  admission.  In  an  action  for  the  breach, 
of  eTidence  as  to  the  profits  which  the  lessee 
voald  have  made  out  of  his  lease  If  he  bad  been 
permitted  to  hold  and  mine  the  property  for  the 
seo>nd  term.  Gmbb  ▼.  Burford,  98  Va.  553,  37 
S.  E.  4. 

And  where  a  lessor  a^ees  with  his  lessee  to 
f:l7e  him  a  renewal  lease,  and  afterwards  dies 
l)efore  the  expiration  of  the  first  term,  when  it 
appears  that  he  was  tenant  for  life  only  and 
not  owner  of  the  fee,  and  the  tenant  thereupon 
obtains  from  the-  reversioners  a  fresh  lease  at  a 
considerable  increase  of  rent,  the  executors  of 
the  deceased  tenant  for  life  are  liable,  upon  the 
covenant  for  quiet  enjoyment  contained  in  the 
void  lease,  for  the  premium  which  be  had  paid 
bis  lessor  and  the  cost  of  preparing  the  void 
\nse,  and  also  for  the  dllference  between  the 
Talae  of  the  term  professed  to  be  granted  to 
him  by  the  void  lease  and  that  of  the  term 
which  he  obtained  from  the  reversioners.  Lock 
V.  Furze,  L.  B.  1  C.  P.  441,  35  L.  J.  C.  P.  N. 
B.  47,  15  L.  T.  N.  S.  161,  14  Week.  Rep.  403. 

c  Breach  of  covenant  to  give  poaaession. 

A  lessee  of  land,  the  lessor  of  which  refuses 
to  deliver  pc»s9ession  without  legal  cause,  is  en- 
titled to  recover  the  dllference  between  the  rent 
to  be  paid  and  the  actual  value  of  the  premises 
at  the  time  of  the  breach  and  all  expenses  neces- 
sarily incurred  In  consequence  of  the  refusal 
to  give  possession,  but  Is  not  entitled  to  recover 
profits  that  might  have  been  made  by  conducting 
a  business  on  the  demised  premises,  such  dam- 
ages being  too  remote,  speculative,  and  incapa- 
ble of  ascertainment.  Green  v.  Williams,  *  45 
IlL  206 :  Smith  v.  Phillips,  16  Ky.  L.  Rep.  615, 
29  S.  W.  .^58 ;  Dodds  v.  Hakes,  114  N.  Y.  260, 
21  N.  E.  398;  Giles  v.  O'Toole,  4  Barb.  261; 
TmlJ  V.  Grander,  8  N.  Y.  115 ;  Townsend  v. 
Nlckerson  Wharf  Co.  117  Mass.  501;  Robrecht 
T.  Slarlln?,  20  W.  Va.  765,  2  S.  E.  827 ;  Serfllng 
V.  Andrews,  106  Wis.  78,  81  N.  W.  991 ;  Kenny 
V.  Collier.  79  Ga.  743,  8  S.  E.  58. 

Nor  is  he  entitled  to  recover  what  the  use 
and  occupation  of  the  premises  might  have  en- 
abled him  to  make  at  his  work.  Serfllng  v. 
Andrews.  106  Wis.  78.  81  N.  W.  991. 

In  the  absence  of  knowledge  on  the  part  of 
the  lessor  that  the  exclusion  of  the  lessee  from 
a  part  of  the  demised  premises  would  prevent 
the  snccessful  prosecution  of  his  business  and 
render  his  outlay  useless.  Townsend  v.  Nicker- 
ion  Wharf.  Co.  117  Mass.  501. 

In  Kenny  v.  Collier.  79  6a.  743,  8  S.  E.  58, 
^upra,  Smith  v.  Eubanks,  72  Ga.  280,  infra, 
X.  t,  and  Stewart  v.  Lanier  House  Co.  75  Ga. 
3S2,  infra,  X.  e,  were  distinguished  upon  the 
TToond  that  each  concerned  a  living  business 
snually  brought  forth  and  conducted  on  the 
decolsed  premises,  and  that  the  specific  business 
vas  In  the  contemplation  of  both  parties  when 
tte  contract  was  made. 

And  a  lesaee  In  an  action  for  damages  against 
his  lesflor  for  refusal  to  give  him  possession  un- 
der his  lease  is  not  authorized  to  give  evidence 
*A  an  advantageous  contract  for  the  assignment 
fit  bis  lease,  or  give  testimony  for  the  purpose  of 
•bowing  the  value  of  the  lease.  Lawrence  v. 
WardwelU  6  Barb.  423. 

80,  a  lessee  whose  business  Is  unavoidably  sus- 
pended by  refusal  of  his  lessor  to  deliver  posses- 
son  of  the  demised  premises  Is  entitled  to  re- 
<'over,  not  speculative  profits,  but  Interest  dur- 
^  SQcta  suspension  on  the  amount  of  i^apltal  In- 
vested in  the  busLnesi  to  be  carried  on  thereon 
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for  the  time  It  Is  Idle.  Green  v.  Williams,  45 
111.  206. 

And  breach  of  contract  to  lease  and  give  pos- 
session of  A  store  by  leasing  It  to  another  person 
does  not  warrant  a  recovery  by  the  leasee  of  the 
profits  he  would  have  made  m  the  business 
which  he  Intended  to  carry  on  In  the  building 
during  the  term,  where  he  was  not  at  the  time 
In  the  business  and  had  not  contracted  for  the 
goods  which  he  calculated  to  sell  on  the  prem- 
ises.    Marrin  v.  Graver,  8  Ont.  Rep.  39. 

And  where  a  tenant  of  lands  for  life  makes  a 
lease  thereof,  to  commence  In  the  future  for  a 
designated  number  of  years,  and  dies  before  he 
id  bound  to  execute  the  lease,  as  the  lessee's 
Instate  Is  terminated  by  the  death  and  the  in- 
testate was  guilty  of  no  default  or  bad  faith, 
the  lessee  can  recover  only  his  actual  damages, 
and  not  the  value  of  his  bargain.  M'Clowry  v. 
(.'roghan.  31  Pa.  22. 

So,  failure  of  a  city  to  give  possession  under 
a  lease  granting  a  right  of  wharfage  incident 
to  the  use  of  a  bull^head  by  vessel  or  boats  en- 
gaged la  commerce,  with  the  right  to  collect 
wharfage,  confined  to  the  wharfage  which  may 
arise,  accrue,  or  become  due  for  the  use  and  oc- 
cupation thereof  at  the  rates  prescribed,  en- 
titles the  Injured  party  to  recover  the  difference 
between  the  rent  reserved  and  the  value  of  the 
use  of  the  wharf  at  the  rate  of  wharfage  fixed 
by  law,  but  does  not  entitle  him  to  recover  for 
the  loss  of  the  statutory  wharfage  which  might 
have  been  earned  by  him.  Eastman  v.  New 
York,  152  N.  Y.  468,  46  N.  E.  841. 

And  damages  for  violation  of  the  provisions 
of  a  lease  giving  the  lessee  the  right,  at  his 
option,  to  use  from  1  to  1,000  acres  of  the  les- 
sor's laud,  consisting  of  preventing  the  lessor 
from  using  more  than  40  when  he  desired  to  use 
200  acres,  computed  by  estimating  that,  as  the 
product  of  20  acres  of  land  was  worth  $9,000, 
the  product  of  200  acres  would  have  been  worth 
$90,000,  are  too  remote  and  speculative,  and 
Involve  too  many  contingencies,  to  warrant  a 
recovery  therefor.  Muldrow  v.  Norrls,  2  Cal. 
74,  56  Am.  Dec.  313. 

And  a  lessee  of  a  dwelling  house  Is  not  en- 
titled to  recover  of  the  lessor  for  failure  and 
refusal  to  give  him  possession,  whereby,  not 
being  able  to  secure  another  house,  he  was 
compelled  to  cancel  a  contract  of  hiring  and 
lost  the  profits  thereof,  for  the  loss  of  such 
proflt.s.  in  the  absence  of  any  allegation  in  his 
complaint  of  knowledge  of  the  contract  of  hiring 
on  the  part  of  the  lessor  at  the  time  the  lease 
was  made,  the  measure  of  damages  being  the 
difference  between  the  actual  rental  value  of 
the  premises  and  the  rent  reserved  in  the  lease. 
And  In  such  case  evidence  of  the  prospective  loss 
of  profits  under  the  contract  of  hiring;  Is  In- 
adml5<«ible.  Serfllng  v.  Andrews,  106  Wis.  78, 
«*1  N.  W.  991. 

And  while  the  noncompletion  of  a  building 
erected  by  a  lessor  to  be  used  by  his  lessee  for 
the  purpose  of  storing  a  crop  of  broom  corn, 
by  reason  of  which  the  lessee  was  delayed  from 
cutting  and  housing  the  corn  In  proper  season, 
and  a  large  portion  of  It  suffered  injury  from 
the  effects  of  frosts,  rain,  and  other  actions  of 
the  weather.  Is  the  proximate  cause  of  the  dam- 
age to  the  broom  corn.  In  estimating  the  dam- 
age all  purely  speculative  damages,  such  as  prob- 
able profits,  must  be  excluded.  Haven  v.  Wake- 
field, 39  111.  509. 

But  where  a  lessee  shows  himself  entitled  to 
recover  for  damages  to  his  business  by  a  failure 
to  give  possession  under  the  lease,  the  character, 
extent,  and  value  of  his  established  business 
wben  the  lease  was  executed 'and  before  will 
furnish  a  guide  to  the  jury  in  assessing  the  pros- 
pective and  probable  value  thereof  had  he  been 
permitted  to  transfer  it  to  the  leased  premises. 
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and  is  admissible  in  erldence  In  an  action  for 
the  breach.  Poposkej  v.  Munkwitz,  68  Wis.  330, 
60  An\.  Reo.  S58,  32  N.  W.  35. 

And  refusal  of  the  owner  to  yield  up  posses- 
sion under  an  agreement  to  lease  a  tavern, 
stand,  and  appurtenances  entitles  the  lessee  to 
recover  the  actual  value  of  the  bargain  which 
he  had  made,  and  not  merely  the  diiTerence  of 
rent  which  he  had  agreed  to  pay  and  the  actual 
value  of  the  rent.  Drlggs  v.  Dwight,  17  Wend. 
71,  81  Am.  Dec.  283. 

And  in  Rice  v.  Whitmore,  74  Cal.  610,  16  Pac. 
601,  it  was  held  that  breach  of  a  contract  for  a 
lease  for  one  year,  by  the  refusal  to  put  the 
lessee  In  possession,  entitles  him  to  recover  all 
he  could  have  made  on  the  premises  during  that 
year,  which  would  be  the  value  of  the  crop  which 
might  have  been  raised  by  an  average  farmer 
less  the  cost  of  xalsing,  cutting,  harvesting,  etc. ; 
and  the  Jury  may  consider  the  fact  that  the  ten- 
ant had  the  stoclc  and  utensils  to  work  and  cul- 
tivate the  land  without  hiring  it  done,  but  they 
cannot  consider  the  damages  resulting  from  the 
loss  of  his  labor  or  the  use  of  his  teams. 

But  one  who  recovers  for  loss  of  profits  of 
his  business  through  violation  of  a  covenant 
to  give  possession  under  a  lease  cannot  also  re- 
cover the  value  of  his  lease,  because  such  value 
Is  necessarily  a  factor  in  estimating  the  damages 
to  his  bubiuess.  Poposkey  v.  Munkwitz,  68  Wis. 
830,  60  Am.  Rep.  87*8,  32  N.  W.  35. 

And  a  lessee  of  two  buildings,  leasing  them 
lor  the  purpose  of  carrying  on  a  dyeing  and 
bleaching  business,  the  lessor  agreeing  to  fur- 
nish him  with  water  and  machinery  in  the  dye 
house,  and  to  give'  him  all  the  dyeing  and 
bleaching  which  he  might  require,  and  use  his 
influence  to  obtain  similar  work  from  others, 
who  is  not  permitted  by  the  lessor  to  use  the 
premises  or  any  of  the  machinery  in  them,  or 
to  do  any  dyeing  or  bleaching  for  the  lessor, 
is  entitled  to  recover  of  the  lessor  what  he 
would  have  made  directly  out  of  the  contract  if 
it  had  been  fuIHIled,  excluding  remote  and 
speculative  damages.  Garsed  v.  Turner,  71  Pa. 
56. 

And  a  lessee  of  a  hall  for  the  purpose  of  giv- 
ing an  athletic  entertainment,  who  Is  refused 
possession  thereof  by  the  owner  upon  the  ground 
that  his  theatrical  license  has  expired,  is  en- 
titled to  recover  the  profit  he  would  have  made 
If  the  entertainment  had  been  allowed  to  go  on ; 
but  in  ascertaining  this  profit  it  must  appear 
to  a  reasonable  certainty  from  the  evidence ; 
and  the  Jury  may  consider  the  number  of  tick- 
ets distributed  and  their  price,  and  the  extent 
of  the  crowd  seeking  admission  tickets  upon 
the  night  of  the  entertainment,  together  with 
the  expenses  which  would  have  been  incurred 
in  giving  It.  Behrens  v.  Miller,  2  N.  Y.  City  Ct. 
Rep.  427. 

But  a  lessee  of  an  opera  house  with  its  scen- 
ery and  appurtenances  under  a  lease  stipulating 
that  if  the  lessee  should,  during  the  term,  pay 
all  back  rents  which  had  accrued  under  a  form- 
er lease  of  the  same  premises  they  should  be  re- 
stored to  him  under  the  former  lease,  with  thft 
rights  and  Immunities  thereof,  who  is  never  put 
Into  possession  under  the  new  lease,  cannot  re- 
i?f>ver  of  the  lessor,  in  an  action  on  the  new 
lease  for  withholding  possession,  for  the  value 
of  the  old  lease  as  well  as  the  new,  on  the  the- 
ory that  by  withholding  possession  the  lessor 
had  deprived  him  of  the  means  of  earning  money 
to  pay  up  the  back  rents,  and  thus  prevented  the 
restoration  of  the  old  lease,  as  that  would  be  too 
speculative  and  remote.  Wilson  v.  Well,  67  Mo. 
300. 

So,  one  who  leased  a  store,  knowing  that 
there  was  a  valid  paramount  lease  upon  the 
premises  executed  by  himself  to  another,  having 
seventeen  or  eighteen  months  to  run  after  the 
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time  of  the  giving  of  the  new  lease,  and  was 
consequently  unable  to  give  possession,  is  liable 
to  the  lessee  for  the  loss  he  has  sustained  by 
reason  of  the  breach,  which  would  be  the  differ- 
ence between  the  rent  reserved  in  the  lease  and 
the  actual  value  of  the  store,  if  the  lessor  did 
not  known  when  he  executed  the  lease  the  pur- 
pose for  which  the  store  was  hired.  But  If  he 
knew  that  the  store  was  hired  for  the  purpose 
*of  continuing  the  lessee's  former  business,  and 
the  lessee  was  unable  to  procure  another  suit- 
able store  for  his  business,  he  would  also  be 
liable  for  damages  resulting  to  the  lessee's  busi- 
ness by  reason  of  the  breach  complained  of. 
Poposkey  v.  Munkwitz,  68  Wis.  330,  60  Am. 
Rep.  858,  32  N.  W.  85. 

But  the  fact  that  the  lessor  of  a  store  knew 
that  it  would  be  stocked  Is  not  sufficient  to  make 
him  answerable  in  case  of  breach  of  his  contract 
to  give  possession  to  the  lessee,  for  the  loss  of  the 
profits  which  might  have  been  made  by  the  lessee 
in  carrying  on  the  business  Intended  to  be  car- 
ried on  in  such  store.  Marrin  v.  Graver,  8 
Ont.  Rep.  39. 

This  class  of  cases  seems  to  have  gone  on  the 
theory  that  the  circumstances  were  such  that 
the  profits  sought  to  be  recovered  must  have 
been  deemed  to  have  been  within  the  contempla- 
tion of  the  parties. 

d.  nretich  of  covenant  for  peaceable  p09fies$ion. 

Breach  of  covenant  for  peaceable  possession  Is 
governed  by  the  same  rules  as  breach  of  cove- 
nant to  give  possession,  the  measure  of  damages 
being  rental  value,  and  not  profits  lost. 

Thus,  the  measure  of  damages  for  breach  of 
a  covenant  in  a  lease  for  quiet  enjoyment  or 
peaceable  possession  is  the  value  of  the 
unexpired  term  less  the  unpaid  rent,  and 
not  the  profits  which  the  tenant  would  have 
made  had .  he  not  been  disturbed  in  his  occu- 
pancy. Denison  v.  Ford,  10  Daly,  412 ;  Hyman 
V.  Boston  Chair  Mfg.  Co.  27  Jones  ft  S.  116,  13 
N.  Y.  Supp.  609  ;  Mack  v.  Patchin,  29  How.  Pr. 
30. 

And  one  who  leases  a  house  and  store,  and 
fits  up  the  store  at  a  large  expense  to  be  used 
as  a  Jewelry  store,  after  which  and  before  the 
expiration  of  the  term  the  lease  is  annulled,  is 
entitled  to  recover  the  price  of  his  fixtures  as 
damages,  but  cannot  recover  the  difference  in 
the  amount  of  his  profits  in  that  store  and  In 
the  store  to  which  he  is  obliged  to  remove. 
Redon  v.  Caflln,  11  La.  Ann.  695. 

And  a  sublessee  of  premises,  who  surrenders 
up  possession  to  enable  the  paramount  landlord 
to  make  repairs  and  alterations,  and  Is  kept  out 
of  the  premises  by  no  fault  of  his  Immediate 
landlord,  but  by  the  act  of  the  paramount  land- 
lord, is  not  entitled  to  recover  the  profits  of  Ms 
business  while  he  Is  kept  out  of  possession,  as  it 
cannot  be  deemed  that  the  loss  of  profits  was 
contemplated  by  the  parties  at  the  time  of  the 
execution  of  the  lease  as  a  direct  and  Immediate 
result  of  a  possible  breach  of  the  contract. 
Kelly  ▼.  Miles,  26  Jones  ft  S.  495,  12  N.  Y.  Supp. 
915. 

So,  one  who  had  a  verbal  lease  of  premises 
to  a  designated  timeu  and  who  was  wrongfully 
ousted  therefrom  by  uie  owner  before  that  time, 
could  not,  previous  to  the  expiration  of  the 
lease,  while  he  still  remained  ont  of  possession, 
recover  both  for  the  rental  value  of  the  prem- 
ises at)ove  the  rent  he  was  to  pay  for  the  resi- 
due of  the  term,  and  also  for  any  loss  sustained 
in  his  business,  including  the  loss  of  profits 
which  he  would  have  realised  had  he  not  been 
ousted,  as  it  is  obvious  that  he  could  not  realize 
the  advanced  rental  value  as  an  income  Inde- 
pendent from  the  profits  derived  from  using  the 
premises  in  conducting  his  business.  Smith  ▼. 
Wunderlich,  70  III.  426. 
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And  one  wbo,  holding  certain  lands  under 
leue  for  oil  purposes,  and  having  the  right  to 
exhaust  and  draw  off  the  oil,  upon  whose  prem- 
lies  bis  landlord  entered  with  force  of  arms, 
ind  drilled  oil  wells  and  operated  them,  inter- 
fering with  and  dlst orbing  his  right  to  pump  oil 
through  his  welJs,  is  entitled  to  recover,  not 
the  price  of  all  the  oil  which  the  lessor  took 
from  the  land,  but  merely  the  value  of  the  lease- 
hold nntll  the  expiration  of  the  term,  free  from 
the  oMtnictions  which  the  lessor  had  put  upon 
it,  \t$n  the  value  as  affected  by  those  obstruc- 
tions. Duffield  V.  Rosensweig,  144  Pa.  520,  2S 
AU.  4. 

The  profits  may  be  shown,  however,  as  an 
Item  of  evidence  on  the  question  of  rental  value, 
SDd  may  be  recovered  where  they  are  the  di- 
rect and  proximate  result  of  the  contract,  and 
sach  as  must  necessarily  be  deemed  to  have  been 
vitbin  the  contemplation  of  the  parties  at  the 
time  of  the  contract. 

Thus,  a  lessee  of  premises  sown  to  a  particu- 
lar kind  of  grass,  upon  which  a  crop  was  ready 
to  be  mowed  at  the  time  of  the  leasing,  may 
show,  in  an  action  for  breach  of  covenant  for 
peaceable  possession,  what  the  leased  premises 
woald  probably  yield  with  ordinary  and  average 
sMsons,  and  the  probable  market  value  of  the 
crop,  not  for  the  purpose  of  forming  a  basis  for 
the  recovery  of  profits  as  such,  but  as  facts 
from  which  the  Jury  might  draw  a  conclusion 
ai  to  the  value  of  the  lease.  Snodgrass  v. 
BejDolds,  79  Ala.  452,  68  Am.  Bep.  601. 

So,  a  lessee  of  the  privilege  and  right  to 
mine  and  dig  coal  on  designated  lands  of  an- 
othi?r.  the  lessee  to  pay  a  stated  price  for  every 
br*Bbel  he  may  mine  or  dig.  Is  entitled  to  recover, 
not  only  for  the  coal  actually  mined,  but  for  what 
he  really  could  and  would  have  mined  upon  the 
land,  and  the  measure  of  his  damages  is  the 
diffrrence  between  the  stipulated  rate  of  compen- 
latlon  and  the  value  of  the  cofi  left  In  the  mine. 
L}oQ  V.  Miller,  24  Pa.  802. 

And  an  action  for  breach  by  th^ proprietor  of 
a  jewelry  store  of  an  agreement  with  a  station- 
er, by  which  it  was  contemplated  by  the  parties 
that  the  stationer's  business  should  become  a 
iepartment  In  tlae  jewelry  store,  by  so  chang- 
Inr  the  chanurter  of  the  business  to  be  carried 
on  m  the  store  and  the  arrangements  of  the 
store  ss  to  make  it  wholly  unfit  and  unsuit- 
able for  the  stationer's  business.  Is  not  one  for 
The  recovery  of  the  difference  between  the  rent 
rraerved  and  the  value  of  the  use  of  the  prem- 
i*ev  as  the  agreement  did  not  really  create  the 
relation  of  landlord  and  tenant,  but  is  one  for 
the  recovery  of  the  value  of  the  agreement  to 
the  autloner  at  the  time  of  its  breach ;  and 
*b«re  he  proves  the  gross  amount  of  his  sales 
prior  to  the  bre&ch,  and  the  amount  of  his  net 
prt.ita,  showing  that  during  the  last  year  his 
Bifs  and  profits  had  largely  increased,  and  also 
«bat  income  he  was  able  to  make  In  his  business 
'-^'vbere  during  the  succeeding  year  after  the 
*'tnch,  and  what  he  was  able  to  earn  thereafter, 
^tou^h  the  elements  are  more  or  less  uncertain 
Bad  problematical,  they  furnish  a  basis  for  such 
»  rffovery.  Dickinson,  v.  Hart,  142  N.  Y.  182, 
W  N.  E.  801,  50  N.  Y.  S.  R.  601,  21  N.  Y.  Supp. 
307. 

So,  a  tenant  holding  under  a  lease  by  which 
^i«  lessor  was  to  furnish  seed  for  crops,  who, 
^P«a  being  furnished  with  seed,  notifies  the 
•'^sor  that  it  Is  defective,  when  the  lessor  in- 
f:«s  npon  his  using  It,  agreeing  to  assume  the 
ftt  of  the  failure  of  the  crop,  is  entitled  to  re- 
'^rer.  If  the  seed  Is  defective,  the  profits  of 
^^  <Top  which  would  have  been  made  If  the 
*^  bad  been  good,  which  would  consist  of  the 
i^'ITerenre  between  the  value  of  the  crop  actually 
^?i^  and  the  \alue  of  a  crop  from  good  seed. 
^•i**  y  Wetherbee.  20  Wla  393. 
'-^'^  L.  R.  A. 


And  where  a  tenant  for  life  of  lands  makes 
a  lease  thereof  for  ninety-nine  years  if  three 
persons  named  therein  should  live  so  long,  and 
afterwards  dies,  and  the  lease  is  declared  void 
as  against  the  remaindermen,  the  executors  of 
the  deceased  are  flable  to  the  lessee  luider  a 
covenant  for  peaceable  possession  therein,  both 
for  the  mesne  profits  and  the  value  of  the  term 
lost,  together  with  the  cost  of  defending  an  ac- 
tion of  ejectment  brought  by  the  remaindermen. 
Williams  v.  Burrell.  1  C.  B.  402,  14  L.  J.  C.  P. 
N.  S.  98,  9  Jur.  282. 

e.  Breiich  of  covenant  to  repair  or  rebuild. 

Breach  of  covenants  to  repair  or  rebuild  is 
governed  by  the  same  rules  as  other  covenants 
In  leases,  the  recovery  being,  as  a  general  rule, 
the  difference  between  rental  value  and  the 
amount  agreed  to  be  paid.  But,  as  In  case  of 
other  covenants,  recovery  may  be  had  for  prof- 
its lost  when  they  are  the  direct  and  proximate 
result  of  the  lease,  and  are  not  contingent  or 
uncertain,  and  are  such  as  must  be  deemed  to 
have  been  within  the  contemplation  of  the  par- 
ties at  the  time  the  lease  was  made. 

Thus,  the  measure  of  damages  for  breach  of 
covenant  upon  the  part  of  a  lessor  to  repair  or 
rebuild  is  the  difference  between  the  rental 
value  of  the  premises  as  they  were  and  the  rent- 
al value  of  the  premises  In  a  pro4>er  state  of  re-  ' 
pair,  and  do  not  include  the  estimate  of  profits  of 
the  lessee's  business  during  the  period  of  de- 
fault. Drago  V.  Mead,  30  App.  Dlv.  268,  51  N.  Y. 
Supp.  360 :  Cook  v.  Soule,  56  N.  Y.  420 ;  Neary 
V.  Bostwick,  2  Hilt.  617;  Wlnne  v.  Kelley,  84 
Iowa,  339  ;  Bostwick  v.  Lossy,  67  Mich.  554,  85 
N.  W.  246  :  Fort  v.  Omdoff,  7  Helsk.  167 ;  Light- 
foot  V.  West,  98  Ga.  546,  25  S.  B.  587. 

And  prospective  profits  that  might  have  been 
made  by  a  lessee  of  premises  upon  which  a  abed 
was  situated  which  fell  down  before  the  lease 
went  Into  effect,  had  the  shed  been  rebuilt,  are 
too  remote  and  speculative  to  be  estimated  as 
dsmages  to  offset  a  claim  on  promissory  notes 
given  for  the  rent.  Llghtfoot  v.  West,  98  6a. 
546,  25  S.  B.  587. 

So,  where.  In  a  contract  for  the  leasing  of  a 
building,  the  parties  have  declared,  in  substance, 
that  the  rent  shall  be  apportioned  as  between 
the  part  occupied  and  the  part  not  ttaantable, 
in  case  of  nonrepair  or  of  a  necessity  for  re- 
building or  repair,  the  measure  of  damages  for 
breach  of  a  covenant  to  repair  would  be  de- 
termined by  assuming  that  the  rent  reserved  is 
the  annual  rental  value  of  the  whole  premises, 
and  by  then  ascertaining  the  proportionate  value 
of  the  portion  of  the  building  of  which  the  ten- 
ant had  been  deprived  of  the  beneficial  use  by 
the  failure  of  the  lessor  to  perform  its  covenant. 
Thomson-Houston  Electric  Co.  v.  Durant  Land 
Improv.  Co.  144  N.  Y.  34,  39  N.  B.  7. 

And  when  a  building  erected  for  business  pur- 
poses is  rented  as  a  whole  and  without  any 
specific  reference  to  use  by  way  of  subletting  it, 
where  that  is  not  the  primary  purpose  contem- 
plated by  the  partlea,  the  damages  for  a  breach 
of  a  covenant  to  repair  is  the  difference  in  the 
rental  value  of  the  promises  as  they  are  and  as 
they  were  to  be,  regarding  the  premises  as  a 
whole,  and  the  lessee  is  not  entitled  to  recover 
the  rental  value  of  the  space  which  he  could  not 
use  by  reason  of  the  unsafe  condition  of  the 
building  due  to  failure  to  repair  at  a  certain 
price  per  square  foot.     Ibid. 

In  the  above  case  Hezter  v.  Knox.  63  N.  Y. 
501,  infra,  was  distinguished  upon  the  ground 
thnt  it  fell  within  a  well-defined  class,  which 
permits  a  recovery  on  a  breach  of  contract  of 
dams^es.  which  may  be  found  were  contemplated 
by  the  parties  when  the  contract  was  made  as  a 
consequence  of  the  breach  of  the  covenant. 
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So,  damagres  for  a  breach  of  a  contract  be- 
tween a  lesBor  and  a  lessee  of  a  building,  In 
which  the  lessee  was  retailing  merchandise, 
whereby  the  building  was  to  be  remored  to  an- 
other street,  where  the  lessee's  business  was  to 
be  continued  while  the  lessor  erected  a  better 
building  on  the  old  site,  which  was  to  be  ready 
for  the  lessee  at  a  specified  time,  for  failure  to 
haTe  it  ready  at  that  time,  based  upon  the  great- 
er value  of  the  new  building  than  the  old  for 
business  purposes,  would  Involye  consideration 
of  the  extent  of  the  plaintiff's  business,  the 
amount  of  goods  he  would  probably  have  sold 
in  the  new  building,  and  the  profits  he  would 
have  made  thereon,  which  would  be  too  specu- 
lative and  remote  for  recovery ;  and  evidence 
as  to  such  damages  is  inadmissible.  Alexander 
V.  Bishop,  59  Iowa,  572,  13  N.  W.  714. 

And  breach  by  the  lessor  of  a  mill  of  a  cove- 
nant  to  keep  the  mill  In  good  repair,  by  neglect- 
ing to  repair  the  tall-race,  entitles  the  tenant  to 
remuneration  for  all  expenditures  of  money, 
time,  and  labor  made  in  repairing  the  mill,  and 
to  compensation  for  the  loss  of  the  use  of 
the  premises  while  they  were  being  placed  in 
the  condition  in  which  the  lessor  should  have 
kept  them,  but  loss  of  custom  during  such  time 
Is  too  speculative  and  contingent  to  constitute 
a  proper  ground  for  damages.  Mlddlekauff  v. 
Smith,  1  Md.  343. 

And  breach  of  covenant  by  the  lessor  of  a 
tavern  to  malce  certain  repairs  and  improve- 
ments authorizes  a  recovery  by  the  tenant  of 
the  difference  between  the  annual  value  of  the 
premises  with  and  without  the  repairs  and  Im- 
provements, bat  speculative  and  remote  dam- 
ages, such  as  loss  of  custom  to  the  tenant  re- 
sulting from  the  want  thereof,  cannot  be  al- 
lowed.    Falrman  v.  Fluck,  5  Watts,  516. 

And  violation  of  a  contract  between  a  land- 
lord and  a  tenant  by  which  the  landlord  agreed 
to  roll  logs  on  the  leased  land  and  fence  it 
In,  in  time  for  the  lessee  to  seasonably  plant 
it,  by  a  failure  upon  the  part  of  the  landlord 
to  roll  all  the  logs  and  do  the  fencing,  does 
not  authorize  the  tenant  to  recover  the  value 
of  the  crop  which  he  might  have  produced  upon 
such  land,  as  he  did  not  cultivate  by  reason 
of  the  landlord's  failure  to  roll  the  logs  or  build 
the  fences ;  and  the  jury  should  not  take  into 
consideration  any  profit  which  the  tenant  might 
have  made  on  land  which  he  thus  failed  to  cul- 
tivate. Cundlff  V.  Cundlff,  18  Ky.  L.  Rep.  1059, 
39  S.  W.  433. 

The  loss  of  anticipated  profits  of  a  business 
may  be  recovered,  however,  as  damages,  in  an 
action  by  a  lessee  of  real  estate  against  his 
lessor  for  breach  of  covenant  to  repair, 
whereby  he  is  in  effect  evicted,  where 
the  loss  of  such  profits  must  have  been 
within  the  contemplation  of  the  parties, 
and  they  are  not  too  remote  or  conjectural, 
and  are  capable  of  being  ascertained  with  rea- 
sonable '*<'rtainty.  Raynor  v.  Valentin  Blatz 
Brewing  Co.  100  Wis.  414,  76  N.  W.  343. 

And  if  improvements  made  by  the  lessee  of 
a  dye  house  were  necessary  in  order  to  enable 
him  to  perform  a  contract  by  which  he  leased 
the  dye  house  and  was  to  do  dyeing  for  the 
lessor,  then  the  loss  of  a  favorable  opportunity 
to  make  profit  by  the  use  of  the  improvement  is 
a  circumstance  proper  for  consideration  by  the 
jnr>'  In  determining  the  amount  of  damages  to 
which  the  lessee  is  entitled  for  breach  of  the 
contract  by  the  lessor.  Garsed  v.  Turner,  71 
Pa.  56. 

And  the  lessee  of  a  steam  saw  mill,  on  breach 
by  the  lessor  of  an  agreement  to  repair,  whereby 
the  mill  was  rendered  useless  during  the  latter 
portion  of  the  term,  at  a  time  when  the  lessee 
had  logs  of  his  own  In  the  mill  yard  sufficient 
to  stock  the  mill  for  half  of  the  balance  of  the 
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term,  which  he  was  compelled  to  haul  to  another 
mill  to  be  sawed,  is  entitled  to  recover  the 
amount  paid  for  hauling  such  logs  to  the  other 
mill  and  the  cost  of  getting  them  sawed  there 
above  what  it  would  have  cost  him  to  saw  them 
in  his  0^01  mill,  and  the  profits  which  he  would 
have  made  from  manufacturing  lumber  in  that 
portion  of  his  term  during  which  he  lost  the 
use  of  the  mill,  deducting  the  time  it  would 
have  required  to  saw  the  logs  he  had  on  hand. 
Hinckley  v.  Beckwlth,  13     Wis.  31. 

So,  the  lessae  of  a  hotel  under  a  lease  for 
a  term  of  years  In  which  the  owner  covenanted 
to  keep  it  in  tenantable  condition  during  the 
term,  and  the  lessee  was  inhibited  from  making 
repairs  without  consent,  but  was  bound  to  keep 
the  hotel  open  In  first  rate  style,  may  recoup, 
in  suits  for  the  rent  brought  by  the  owner, 
for  a  breach  of  the  owner's  covenant  to  repair, 
whereby  the  premises  fell  Into  a  ruinous  condi- 
tion and  a  large  portion  thereof  became 
unfit  for  occupancy,  for  such  damages  as  were 
traceable  solely  to  a  breach  of  the  covenant, 
such  as  profits,  which  would  be  its  immediate 
fruits  and  were  independent  of  any  collateral 
enterprise  entered  into  In  contemplation  of  the 
same,  although  such  profits  are  remote  and  con- 
sequential. Stewart  v.  Lanier  House  Co.  75  Ga. 
582. 

And  a  recovery,  in  an  action  for  breach,  by 
the  owner  of  a  building  about  to  erect  a  new 
one  adjoining,  of  a  contract  to  lease   the  old 
building,  and  the  new  one  to  be  erected,  for 
hotel  purposes,  in  which  it  was  covenanted  that 
certain  repairs  should  be  made  in  the  old  build- 
ing, and  the  new  building  should  be  finished 
within  a  specified  time,  by  failure  to  have  the 
rooms   ready   for  occupation   within   the  time 
agreed,   of   compensation  for  the  loss   of  the 
use  and  occupation  of  the  rooms  for  which  the 
lessee  had  furniture,  and  of  a  different  com- 
pensation for  rooms  for  which  he  did  not  have 
fni-nlture,  where  the  evidence  showed  the  value 
of  the  use  and  occupation  of  the  rooms  furnished 
and   unfurnished,    is   qot   subject   to   objection 
that  it  allowed  profits  on  the  use  of  the  fur- 
niture In  the  hotel  business,  and  was  therefore 
contingent  upon  the  use  of  the  hotel  by  guests. 
Hexter  v.  Knox,  7  Jones  &  S.   109,  63   N.   \'. 
561. 

So,  breach  by  the  lessor  of  an  elevator  of 
a  covenant  to  rebuild  after  the  elevator  had 
been  consumed  by  fire  warrants  a  recovery  upon 
the  part  of  the  lessee  of  what  the  unexpired 
term  was  worth  under  all  th^  circumstances; 
and  in  determining  the  amount  of  damacres,  con- 
is!  sting  of  the  difference  between  the  value  of 
the  lease  for  the  unexpired  term  and  the  stipu- 
lated rent,  the  jury  may  take  into  considera- 
tion the  future  profits  or  enhanced  value  of  the 
lease  which  might  arise  from   an   association 
of  owners  of  elevators  formed  mainly   for  the 
purpose  of  regulating  prices,  though   such   as- 
sociation was  Illegal,  where  It  does  not  appear 
that   the   lessee   had   any   connection    with    It. 
Ganson  v.  Tifft,   71  N.  T.  48. 

See  also  Raynor  v.  Valentin  Blatz  Brewing 
Co.  100  Wis.  414,  76  N.  W.  343.  9upra,  X.  e: 
and  see  I'lsher  v.  Goebel,  40  Mo.  475,  infra, 
XIII.,  on  question  of  duty  of  tenant  to  repair. 

f.  Eviction, 

An  eviction  is  always  a  breach  of  a  covenant 
for  peaceable  possession,  and  the  right  to  re- 
cover for  profits  lost  on  account  of  an  evic- 
tion la  governed  by  the  same  rules.  The  only 
difference  between  the  two  subjects  Is  that 
there  may  be  an  eviction  and  a  consequent 
ri^ht  of  action  on  the  part  of  the  tenant  though 
the  lease  contained  no  corenant  for  peaceable 
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pocsesslon.  And  it  would  seem  that  damages 
based  upon  the  profits  of  which  the  tenant  is 
deprived  are  frequently  imposed  for  eviction 
when  tbey  would  not  be  for  a  mere  breach  of 
covenant,  on  the  ground  that  the  eviction  was 
wilful  or  mala  fidet. 

The  general  rule  in  case  of  an  eviction  of  a 
lessee,  where  there  docs  not  appear  to  have 
been  wilful  wrong  or  gross  negligence,  is  that 
the  lessee  is  entitled  to  a  remuneration  restrict- 
ed to  the  Immediate  consequences  of  the  wrong- 
ful act ;  and  where  a  lessee  pays  the  rent  and 
enters  the  premises,  and  is  afterwards  evicted 
bj  a  destraction  of  the  premises,  and  the  les- 
sor flails  to  supply  the  lessee  with  another  busi- 
ness place,  the  profits  likely  to  accrue  to  him 
in  the  prosecution  of  his  business  are  too  remote 
and  contingent  to  constitute  a  proper  subject 
of  computation  as  damages.  De  la  Zerdav.  Korn, 
25  Tex.  Supp.  188;  Gllmore  v.  Fries.  34  111. 
App.  137  :  Hayden  v.  Florence  Sewing  Mach.  Co. 
54  N.  Y.  221;  Amsden  v.  Atwood,  69  Vt.  627, 
3S  Atk.  263. 

And  an  Instruction  In  an  action  for  an  evlc> 
tlon.  that  the  measure  of  damages  Is  the  dif- 
ference between  the  profits  which  the  lessee 
might  have  made  on  the  leased  premises  and 
those  which  he  might  have  made  at  another 
stand  by  the  exercise  of  reasonable  diligence 
and  fndnstry,  and  the  loss  of  his  stock  In  trade. 
Is  «»rr<H»euus.  De  la  Zerda  v.  Korn,  25  Tex.  Supp. 
188. 

The  measure  of  damages  which  a  tenant  Is 
entitled  to  recover  of  his  landlord,  where  he 
Is  deprived  of  the  possession  of  the  rented 
premises  by  the  landlord's  act.  Is  the  difference 
berween  the  contract  price  and  the  reasonable 
Barket  rental  value  of  the  premises  at  the  time 
of  the  eviction  ;  and  this  is  not  Increased  by  the 
fact  that  tly  tenant  could  have  made  without 
farther  expense,  but  for  the  eviction,  a  larger 
sum  from  his  tillable  land  and  pasture.  Wilkin- 
son V.  Stanley  rTex.  Civ.  App.)  43  S.  W.  606. 

And  what  other  parties  subsequently  taking 
possession  of  premises  made  thereon  forms  no 
b&sla  for  a  recovery  by  a  former  tenant  for 
a  wrongful  eviction  therefrom,  and  cannot  be 
considered  in  determining  the  extent  of  the 
loss  of  business  or  profits  of  the  evicted  tenant. 
Smith  V.  Kubanks,  72  Ga.  280. 

So,  the  damages  recoverable,  in  an  action  by 
an  assignee  of  a  lease  upon  breach  on  the  part 
of  the  lessor  of  a  covenant  In  the  lease  by  which 
the  assignee  was  evicted,  consist  of  the  value 
of  the  leasehold  for  the  remainder  of  the  term 
and  damages  that  result  as  an  Immediate  con- 
sequence of  the  breach,  such  as  Injury  to  crops, 
goods,  machines,  furniture,  and  the  like,  togeth- 
er with  any  necessary  expendltiue  of  time  and 
money :  but  the  loss  of  probable  profits  of  the 
bosiness  that  the  assignee  is  engaged  in  con- 
stitates  no  part  thereof.  Cleveland,  C.  C.  ft 
St.  L.  B.  Co.  ▼.  Mitchell,  84  III.  App.  206. 

And  while  the  lessor  of  property,  who,  before 
expiration  of  the  lease  and  without  wilful  neg- 
ligpnce  on  his  part,  again  leased  the  same  prop- 
erty to  another  during  the  confusion  consequent 
apon  the  Chicago  fire,  when  there  was  no 
visible  possession  of  the  lot,  is  liable  to  the 
original  lessee  for  the  difference  between  the 
rent  lie  agreed  to  pay  and  the  actual  rental 
valoe  of  the  property,  and  for  any  loss  to  his 
boalncss  which  could  not  reasonably  have  been 
avoided,  a  recovery  for  damage  to  business  is 
not  warranted  where  the  lessor  offered  the 
lessee  another  place  in  which  to  carry  on  his 
bosiness  bnt  a  short  distance  away,  the  accept- 
ance of  which  might  have  prevented  the  loss 
of  profits,  and  the  lessee  refused  the  offer. 
Dobbins  ▼.  Duquld,  65  111.  464. 

So.  where  the  lessee  of  a  hall  for  theatrical 
purposes  fits  It  up  for  that  purpose,  and  long 
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before  the  lease  expires  the  owner  carries  the 
gas  fixtures  put  there  by  the  lessee  from  the 
hall,  and  removes  and  damages  other  furniture 
put  there  by  the  lessee  Including  an  oil  tank 
.<ind  gas  machine,  thus  rendering  the  hall  Unfit 
for  the  purpose  for  which  it  was  leased,  the 
lessee  Is  entitled  to  recover  a  sum  of  money 
equal  to  the  cost  of  returning  the  oil  tank, 
gas  fixtures,  and  furniture,  and  repair- 
ing the  furniture  Injured,  and  for  such 
consequentlai  Injuries  as  were  the  direct 
result  of  the  trespass,  such  as  his  Inability, 
by  reason  of  the  injury,  to  use  the  hall  until 
It  conld  be  refitted  for  use,  and  for  the  loss 
of  existing  engagements  for  theatrical  enter- 
tainments ;  but  he  would  not  be  permitted  to 
abandon  his  business  because  of  the  trespass, 
and  require  the  trespassers  to  pay  him  the 
sum  of  money  he  might  by  possibility  have 
realized  from  It  in  the  course  of  an  indefinite 
period  of  time.  WllUs  ▼.  Branch,  94  N.  C 
142. 

And  a  tenant  who  is  dispossessed  by  his  land- 
lord, and  who  does  not  re-enter,  and  whose  lease 
does  not  expire  until  many  months  after  the 
ouster.  Is  not  entitled  to  recover,  In  an  action 
for  trespass  for  the  disseisin,  mesne  profits  from 
the  ouster  to  the  end  of  the  term,  but  must 
be  confined  to  the  ouster  Itself,  or  the  single 
trespass.  Including  all  the  necessary  and 
natural  consequences  of  that  act.  In  view  of  the 
surrounding  circumstances.  Including  such  loss 
as  he  sustains  by  the  breaking  up  of  his  busi- 
ness, if  It  Is  thereby  broken  up.  Smith  v.  Wnn- 
derllch,  70  ill.  426. 

So,  in  Jennings  v.  Bond,  14  Ind.  App.  282, 
42  N.  E.  057,  It  was  held  that  a  lessee  Un- 
lawfully evicted  from  the  leased  premises  was 
entitled  to  recover  therefor,  not  only  the  differ- 
ence between  the  contract  price  of  the  rental 
for  the  unexpired  term  and  Its  actual  value, 
but  also  expenses  for  moving  his  furniture  to 
any  other  premises  he  might  be  able  to  secure, 
and  perhaps  also  the  value  of  the  time  lost 
In  his  business.  But  the  court  refused  to  de- 
termine whether  he  had  a  right  to  recover  prof- 
its of  his  occupation  which  he  might  have 
made  If  not  disturbed,  on  the  ground  that  it 
was  unnecessary  to  determine  that  question,  the 
reversal  following  from  a  failure  to  allow  him 
the  expense  of  moving. 

The  annual  profits  of  a  business  transacted  In 
a  building,  however,  Is  properly  received  in  evi- 
dence in  an  action  by  the  lessee  and  occupant 
thereof  against  the  lessor  for  breach  of  cove- 
nant to  repair,  whereby  the  lessee  was  evicted, 
as  a  basis  for  ascertaining  the  profits  which 
he  might  reasonably  anticipate  during  the  bal- 
ance of  the  term.  Raynor  v.  Valentin  Blats 
Brewing  Co.  100  Wis.  414,  76  N.  W.  343. 

And  in  estimating  damages  to  a  tenant  of  a 
building  held  under  a  lease  providing  that  the 
store  should  be  used  exclusively  for  the  sale 
of  confectionery.  In  which  he  was  doing  a  large 
and  profitable  business,  for  his  eviction  there- 
from, the.  Jury  may  properly  consider  the  prof- 
Its  he  could  have  made  In  his  business  If  he 
had  been  permitted  to  carry  It  on  to  the  end 
of  his  lease.  Snow  ▼.  Pulitzer,  142  N.  T.  263, 
86  N.   E.   1050. 

And  the  plaintiff.  In  an  action  for  breach  of 
an  agreement  between  the  owner  of  a  house  and 
another,  by  which  the  latter  was  to  take  charge 
of  a  restaurant  and  kitchen  in  the  house  for 
a  term  of  years,  and  conduct  a  first-class  res- 
taurant and  dining-room  for  the  tenants  of  the 
house,  by  the  forcible  ejection  of  the  latter, 
may  show  what  his  profits  had  been  before  the 
eviction,  for  the  purpose  of  establishing  the 
%alue  of  his  business  for  which  he  was  entitled 
to  recover,  where  the  Judge  protects  the  de- 
fendant against  a  verdict  for  subsequent  profits 
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by  explicitly  directing  the  jury  not  to  give  dam- 
ages for  any  cause  except  the  breaking  up  of  the 
business.  Menard  v.  Stevens,  12  Jones  ft  S. 
515. 

So,  a  lessee  Is  entitled  to  recover  against  his 
landlord  for  violation  of  the  obligation  of  his 
lease,  whereby  he  Is  evicted  without  fault  on 
his  part,  the  profits  which  he  might  have  rea- 
lized by  performance,  where  they  are  the  direct 
fnilt  of  the  contract,  and  are  clearly  proved, 
though  prollta  on  the  lease  for  a  period  covered 
by  a  renewal  privilege  would  be  too  remote. 
Hinrichs  v.  Tulane  Educational  Fund,  40  La. 
Ann.  1020,  22  So.  06. 

And  a  tenant  who  is  Illegally  and  forcibly 
dispossessed  under  a  warrant  issued  In  proceed- 
ings for  that  purpose  is  entitled  to  recover 
against  his  landlord,  Instituting  such  proceed- 
ings, for  his  loss  of  profits  during  the  re- 
mainder of  the  term  under  the  lease.  Hong 
Sing  V.  Wolf  Fein,  3S  Misc.  608,  67  N.  T.  Supp. 
1100. 

So,  an  estimate  of  the  profits  of  a  business 
Is  admlsslhle  in  an  action  for  damages  for  an 
eviction,  where  damage  resulting  from  the  evic- 
tion was  certain,  though  the  amount  thereof 
was  uncertain.  Myers  v.  Sea  Beach  R.  Co.  43 
App.  Dlv.  573,  60  N.  T.  Supp.  284. 

And  loss  of  anticipated  profits  of  a  business 
is  sufl^clently  certain  and  direct  for  recovery 
In  an  action  by  a  lessee  for  breach  of  covenant 
for  repairs  In  a  lease,  whereby  the  lessee  was 
in  effect  evicted,  where  the  lessee  had  been. 
transacting  the  same  business  for  years  In  the 
same  building  and  the  evidence  showed  the 
annual  profits  of  such  business.  Raynor  v. 
Valentin  Blatz  Brewing  Co.  100  Wis.  414,  76 
N.  W.  848. 

And  the  unlawful  eviction  of  a  tenant  from 
a  bam  occupied  by  him  as  a  livery  and  board- 
ing stable,  by  the  destruction  of  the  t>arn  by  the 
landlord,  entitles  the  tenant  to  recover  for  loss 
of  profits  from  boarding  the  horses  of  others, 
for  such  time  as  it  would  have  taken  to  ter- 
minate the  tenancy,  as  well  as  for  the  difference 
In  the  cost  of  keeping  his  own  horses  and  of 
hiring  them  boarded,  where  the  evidence  tends 
to  show  that  such  damages  were  the  natural 
and  proximate  consequence  of  the  eviction. 
Shaw  V.  Hoffman,  25  Mich.   162. 

So,  where  in  case  of  an  ouster  of  a  tenant, 
from  the  peculiar  circumstances  of  the  tenant's 
business  and  the  actual  rental  value  of  the  prem- 
ises, the  difference  between  the  actual  rental 
value  and  what  the  tenant  was  paying  as  rent 
would  not  be  full  compensation  for  the  loss  in 
having  his  business  broken  up,  the  tenant  may 
be  permitted  to  make  his  election,  and,  Instead  of 
recovering  the  rental  value,  demand  compensa- 
tion for  the  loss  of  profits  in  his  business  oc- 
casioned by  the  ouster.  Smith  y.  Wunderlich, 
70  111.  426. 

And  one  who  is  wrongfully  evicted  as  a 
tenant  holding  over,  and  afterwards  is  permit- 
ted to  resume  possession.  Is  entitled  to  recover 
as  damages  therefor  what  he  lost  by  being  evict- 
ed, to  be  measured  by  what  he  could  have 
cleared  had  he  not  been  evicted.  Smith  v. 
Eubanks,   72  6a.  280. 

And  the  eviction  of  a  tenant  by  the  destruc- 
.  tlon  of  the  building  leased,  though  done  by  a 
contractor,  entitles  the  tenant  to  recover,  not 
only  the  value  of  the  outstanding  lease,  but  also 
for  the  loss  of  the  profits  of  the  business  when 
established  by  proof.  Snow  v.  Pulitzer,  66  Hun, 
320,  21   N.   Y.   Supp.   296. 

And  the  owner  of  a  market,  who  had  leased 
a  stall  to  a  huckster  and  afterwards  took  for- 
cible p<)R.se88ion  of  the  stand  leased,  forbidding 
the  huckster  to  enter,  is  liable  to  the  huckster 
for  the  loss  of  profits  which  would  have  been 
derived  from  the  lease  If  the  business  had  not 
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not  been  interrupted.  San  Antonio  ▼.  Royal 
(Tex.)   16  S.  W.  1101. 

Loss  of  profits  caused  by  the  eTlctlon  of  a 
tenant,  which  is  the  natural  and  proximate 
result  of  the  eviction  and  therefore  recoverable 
as  damages,  may  be  trebled  where  the  case 
comes  within  the  statute  with  reference  to- 
trebling  damages  In  case  of  forcible  entry  or 
detainer.     Shaw  v.  Hoffman,  25  Mich.  162. 

See  also  Rhodes  v.  Baird,  16  Ohio  St.  573» 
supra,  X.  b:  Smith  v.  Wunderlich,  70  111.  426, 
supra,  X.  d :  Raynor  v.  Valentin  Blatz  Brew- 
ing  Co.  100  Wis.  414,  76  N.  W.  343,  supra,  X» 
e. 

g.  Tenancy  on  shares. 

The  direct  fruit  of  a  contract  for  a  tenancy 
on  shares  Is  a  share  of  the  profits,  and  such 
profits,  therefore,  will  always  be  deemed  to  have 
been  within  the  contemplation  of  the  parties. 
But  even  in  such  case  a  recovery  cannot  be  had 
for  their  loss  through  breach  of  the  contract* 
where  they  are  contingent,  speculative,  or  un- 
certain. 

Thus,  breach  by  a  farm  owner  of  a  contract 
with  another  for  the  working  of  his  farm  on. 
shares,  by  refusal  to  let  the  other  take  posses- 
sion, authorizes  a  recovery  by  the  party  Injured 
for  what  he  might  reasonably  have  made  out  or 
his  contract.  Wolf  v.  Studebaker,  65  Pa.  461 ;. 
Hoy  V.  Gronoble,  34  Pa.  0,  75  Am.  Dec.  628  ; 
Depew  V.  Ketchum,  75  Hun,  227,  27  N.  Y.  Supp. 
8. 

He  Is  entitled  to  recover  the  value  of  his  con- 
tract. Taylor  v.  Bradley,  30  N.  Y.  129,  lOO 
Am.  Dec.  415. 

And  such  damages  may  be  recovered  immedi- 
ately upon  refusal  of  the  other  party  to  perfomt 
the  agreement.  Depew  v.  Ketchum.  75  Hun» 
227,  27  N.  Y.  Supp.  8;  Taylor  v.«Bradley,  3» 
N.  Y.  120,  100  Am.  Dec.  415. 

And  the  measure  of  damages  for  a  breach,  by 
the  owner  or  lessor,  of  an  agreement  to  let  lands 
on  shares,  Is  the  value  of  the  privilege  of  occu- 
pying and  working  the  farn^  subject  to  the  con- 
ditions of  the  agreement  and  under  all  the  con- 
tingencies that  are  liable  to  affect  the  result, 
as  in  such  cases  the  damage  results  necessarily,, 
immediately,  and  directly  from  the  breach.  Tay- 
lor V.  Bradley,  4  Abb.  App.  Dec.  368. 

And  an  agreement  to  till  and  farm  a  tract 
of  land,  furnishing  the  seed,  tools,  teams,  and 
Implements  necessary,  for  which  the  person  till- 
ing it  was  to  have  three  fourths  of  the  produce, 
which  was  broken  by  the  refusal  of  the  owner 
to  harvest  the  produce  or  to  deliver  him  his 
three  fourths,  does  not  create  the  relation  of 
master  and  servant  between  the  parties,  but  is. 
In  the  nature  of  an  adventure,  for  the  breach  or 
which  he  is  entitled  to  recover  his  share  of  the 
profits  or  benefits  derivable  from  the  contract^* 
and  not  merely  wages  upon  a  quantum  meruit. 
Bowers  v.  Graves  &  V.  Co.  8  S.  D.  385.  66  N.  W. 
931. 

So,  a  lessor  of  a  farm  to  be  worked  on  shares 
for  a  term  of  five  years  reserving  the  right  to 
sell  on  condition  that  he  pay  the  lessee  his  dam* 
ages  caused  by  such  sale,  who  sold  during  the 
first  year  and  refused  to  pay  damages,  is  liable- 
to  the  lessee  for  the  value  of  the  term  surrend- 
ered ;  and  the  value  of  such  term  depends  upon 
the  capacity  of  the  farm  to  yield  a  profit  to  the 
one  who  works  it,  under  such  a  contract  as  was 
held  by  the  lessee.  Depew  v.  Ketchum,  75  Hun, 
227,  27  N.  Y.  Supp.  8. 

And  the  fact  that  one  who  rented  a  farm  on 
shares  and  was  prevented  by  the  lessor  from  tak- 
ing possession  was  engaged  In  hauling  durlng- 
the  summer  season,  and  that  he  earned  money  In 
hauling,  does  not  go  to  reduce  his  right  of  recov- 
ery. In  an  action  for  a  breach  of  a  contract  for 
working   the   farm,   of   the  amount   which   he 
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wonld  bare  made  had  the  coDtract  been  per- 
formed.    Wolf  V.  Studebaker,  65  Pa.  450. 

8o,  one  who  enters  into  a  contract  witb  the 
owner  of  a  farm,  by  which  the  owner  is  to  f ar- 
nish  the  farm  and  a  team  and  worlclng  imple- 
loents  and  seed  and  pay  house  rent  for  the  other, 
and  the  other  is  to  cultivate  the  farm;  the  pro- 
reeds  to  be  divided  equally  between  them,  is 
damaged  by  a  breach  of  the  contract  n^h  the 
part  of  the  owner  by  falling  to  pay  the  house 
rent,  so  that  the  other  is  evicted  and  rendered 
unable  to  perform  the  contract,  to  the  extent 
of  the  profits  he  would  have  received  had  such 
•'ontract  been  performed,  as  such  profits  are  In- 
ddent  to  the  contract,  and  must  be  deemed  to 
have  been  in  contemplation  of  the  parties  when 
the  contract  was  entered  into,  and  are  recov- 
t-nble  for  the  breach.  Brincefield  v.  Allen 
(Tex.  Civ.  App.)  60  S.  W.  1010. 

But  the  profits  of  a  farm  held  under  a  con- 
tract to  worlc  it  on  shares  for  five  years,  which 
U  broken  during  the  first  year,  made  during  such 
first  year,  are  not  to  t>e  talcen  as  the  measure  of 
the  profits  which  might  tiave  been  realized  in 
the  foar  succeeding  years  but  for  the  breach, 
but  as  facts  which  might  aid  the  jury  in  estimat- 
ing the  value  of  the  contract  one  year  with  an- 
other. Depew  V.  Ketchum,  75  Hun,  227,  27  N. 
¥.  Sapp.  8. 

And  the  profits  or  the  value  of  wheat  raised, 
in  an  action  for  a  breach  of  contract  to  put 
in  wheat  on  shares,  broken  by  a  refusal  of  the 
owner  to  permit  the  contractor  to  perform  his 
contract,  cannot  l>e  recovered  in  the  absence  of 
an  allegation  of  special  damages;  and  there 
ihoild  be  a  deduction  of  the  reasonable  value 
of  the  labor  which  the  plaintiff  was  required  to, 
but  did  not,  perform  In  sowing  and  harvesting 
the  wheat.     Lindley  v.  Dempaey,  45  Ind.  246. 

8o,  breach  upon  the  part  of  an  owner  of  a 
contract  wltfi  another  for  the  running  of  a  hotel 
and  boarding  house  on  shares  entitles  the  party 
injured  to  recover  for  her  loss  of  prospective 
profits  hgr  reason  of  the  breach,  and  the  Jury  in 
arriving  at  the  amount  of  damages  should  con- 
sider what  profits,  if  any,  would  have  been 
aiadc.  and  whether  the  business  would  have 
proved  successful,  and  award  such  damages  only 
4S  wonld  fairly  compensate  the  plaintiff.  Crit- 
tenden V.  Johnston,  7  App.  Div.  258,  40  N.  Y. 
Sopp.  87. 

h.  Breaches  hy  tenant. 

Breach  of  contract  by  a  tenant  or  lessee  is 
very  ranch  like  a  breach  by  the  purchaser  of  a 
eon  tract  of  sale  and  purchase.  The  lessee  agrees 
to  buy  the  use  of  the  premises  or  thing  rented 
and  fails  to  perform  his  contract.  And  like 
breach  of  an  agreement  to  purchase  the  damages 
allowed  are  designed  to  be  compensatory  only, 
placing  the  party  in  the  position  he  would  have 
occupied  If  the  breach  had  not  occurred,  the  al- 
lowanoe  being  the  difference  between  the  real 
or  market  value  and  the  contract  price,  and  not 
the  profits  which  might  have  accrued  to  the 
ifssor. 

Thus,  the  measure  of  damages  suffered  by  a 
lessor  from  the  abandonment  of  the  lease  by  the 
leasee,  after  which  the  lessor  relets  the  property 
to  another,  is  the  difference  between  the  rent 
he  was  to  receive  and  the  rent  actually  received 
tnm  the  sulisequent  tenant,  provided  there  was 
ycod  faith  in  the  subsequent  letting.  Resplni  v. 
Porta.  89  Cal.  464,  26  Pac.  067 ;  Massie  v.  State 
Sat.  Bank.  11  Tex.  Civ.  App.  280,  32  S.  W.  707. 

And  breach  of  contract  to  take  an  assign- 
m^t  of  a  lease  of  a  parcel  of  land  at  a  deslg- 
■ated  price  by  refusing  to  receive  the  lease  and 
pay  the  rent,  warrants  a  recovery  of  the  differ- 
ence between  the  agreed  price  and  the  fair  value 
'f  the  leasehold  interest,  subject  to  the  payment 
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of  the  rent  reserved.  Kingsley  v.  Slebrecht,  02 
Me.  23,  42  AtJ.  240. 

So,  a  lessee  of  a  pall  factory  with  a  water 
privilege  belonging  thereto  and  the  machinery^ 
tools,  implements,  and  apparatus,  In  the  shop. 
In  which  the  lessor  reserved  to  himself  a  certain 
room  in  the  shop  and  the  privilege  of  running 
a  lathe  therein.  Is  entitled  to  recover  for  cov- 
enant broken  neither  the  rent  reserved  nor  the 
amount  of  the  profits,  but  only  a  just  proportion 
of  the  value  of  the  lease  according  to  the  extent 
of  the  Injury,  as  the  lease  was  of  a  portion  of 
the  premises  only,  and  the  interruption  and  dis- 
turbance were  partial ;  but  the  rent  reserved  and 
the  amount  of  business  and  profits  of  It  are  prop- 
er evidence  to  be  considered  In  estimating  such 
damages.     Dexter  v.  Manley,  4  Cush.  14. 

Loss  through  failure  to  rent  a  house,  however. 
Is  not  necessarily  so  uncertain  and  remote  as 
to  prevent  any  recovery  of  damages  in  an  action 
for  breach  of  covenant  not  to  sublet  and  to  per- 
mit the  placing  of  "To  rent'*  notices  on  the 
house,  and  to  allow  the  premises  to  be  shown  for 
the  purpose  of  selling  or  leasing  the  same;  the 
question  would  be  one  for  the  jury  to  decide 
under  proper  instructions  from  the  court,  unless 
the  failure  to  rent  the  house  was  too  plainly  the 
effect  of  some  other  or  more  potent  cause,  in 
which  case  it  would  be  the  duty  of  the  court  to 
direct  a  verdict  for  the  defendant  upon  such  an 
issue.  United  States  Trust  Co.  v.  O'Brien,  143 
N.  Y.  284.  38  N.  B.  266. 

In  the  above  case  it  was  said,  with  reference 
to  damages,  that  the  plaintiff  is  not  bound  to 
show  to  a  certainty  that  excludes  the  possibility 
of  doubt  that  the  loss  to  him  insulted  from  the 
action  of  the  defendant  in  violating  his  agree- 
ment, but  certainty  to  a  reasonable  extent  is 
necessary,  and  the  loss  or  damage  must  be  so 
far  removed  from  speculation  or  doubt  as  to 
create  in  the  minds  of  intelligent  and  reasonable 
men  the  belief  that  it  was  likely  to  follow  from 
the  breach  of  the  contract,  and  was  the  probable 
and  direct  result  thereof. 

XI.  The  charter  or  rental  of  veeteU. 

The  net  profits  or  earnings  which  would  have 
been  made  but  for  the  breach  have  been  allowed 
as  damages  in  an  action  for  breach  of  a  con- 
tract for  the  charter  or  rental  of  a  vessel,  and 
this  is  probably  the  proper  rule  where  the  profits 
arc  sdsceptible  of  accurate  estimation,  and  the 
evidence  Is  conclusive. 

Thus,  the  measure  of  damages  for  breach  of 
contract  to  furnish  a  tug  to  tow  a  vessel  into 
the  port  of  lading  and  to  tow  lighters  to  the  ves- 
sel and  back,  whereby  the  owner  of  the  vessel 
was  prevented  from  performing  his  contract,  and 
lost  the  actual  profit  of  the  trip,  is  the  net  prof- 
its he  would  have  made  if  the  contract  had  been 
performed  and  the  actual  expenses  incurred  in 
the  attempts  to  ];>erform  it.  Loud  v.  Campbell, 
26  Mich.  230. 

And  the  charterer  of  a  vessel  who  refuses,  to 
take  her,  immediately  after  which  she  gets  an- 
other charter  which  is  less  valuable,  is  liable, 
for  the  refusal,  for  the  net  result  of  his  charter 
party  had  it  been  carried  out,  less  the  amount  of 
freight  she  earned.  Dalbeattie  S.  S.  Co.  v.  Card, 
50  Fed.  150. 

So,  in  Johnson  v.  Meeker.  06  N.  T.  03.  48  Am. 
Rep.  600,  the  owners  of  a  barge,  who  entered 
into  an  agreement  to  furnish  the  barge  with  a 
captain  and  crew  for  the  transportation  of  coal 
for  a  designated  period,  which  agreement  the 
other  party  broke  by  failing  to  use  the  barge, 
after  which  the  owner  notified  him  that  unless 
he  used  the  barge  the  owner  would  do  so,  giving 
him  credit  for  the  net  earnings,  which,  no  re- 
sponse being  made,  was  done,  were  permitted  to 
recover  as  damages  the  amount  unpaid  on  the 
contract,  less  such  net  earnings. 
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In  a  great  majority  of  the  cases,  however,  the 
rental  value  or  the  amount  for  which  another 
vessel  could  be  hired  to  do  the  same  work  is  re- 
garded as  a  measure  of  damages  for  breach  of  a 
contract  for  the  charter  or  rental  of  a  vessei 
better  fitted  to  do  justice  between  the  parties 
generally  than  the  profits  lost. 

Thus,  the  measure  of  damages  for  failure, 
for  a  part  of  the  designated  period,  to  carry 
out  a  contract  to  furnish  a  vessel  to  carry  lum- 
ber from  one  place  to  another,  where  other  ves- 
sels could  have  been  chartered  during  the  time, 
Is  the  value  of  the  charter  party  for  such  time, 
which  is  to  be  measured  by  what,  with  fair  and 
reasonable  effort  and  diligence,  the  hirer  could 
have  procured  another  vessel  of  equal  or  satis- 
factory facilities  for  carrying  the  lumber,  and 
the  excess  of  price  that  he  would  have  been  com- 
pelled to  pay  for  such  carriage.  Parker  v.  Mc- 
Caldin.  S  Misc.  14,  22  N.  T.  Supp.  358. 

Bo,  the  measure  of  damages  for  breach  of  a 
contract  to  furnish  a  flat  boat  and  hands  to 
meet  an  excursion  train  and  transport  passen- 
gers or  excursionists  to  different  points,  where 
the  party  agreeing  to  furnish  the  boat  knew 
of  the  excursion,  and  the  use  the  other  party 
intended  to  put  the  boat  to,  would  be  what 
a  similar  boat  would  be  worth  at  such  a 
time,  to  arrive  at  which  the  jury  could 
consider  the  capacity  of  the  boat,  the  state  of 
the  weather  and  the  tide,  and  also  evidence  that 
the  person  hiring  the  boat  had  engaged  enough 
passengers  for  this  and  his  other  boats,  the 
actual,  immediate,  and  necessary  loss  being  a 
question  for  the  jury.  Mace  v.  Ramsey,  74  N. 
C.  11. 

And  one  who  charters  a  steamboat  for  a  desig- 
nated period,  to  be  used  in  the  excursion  busi- 
ness, who  1b  wrongfully  dispossessed  by  the  own- 
er before  the  expiration  of  the  period  contracted 
for,  is  entitled  to  recover  the  market  value  of 
the  charter  with  its  limitations  and  conditions 
for  the  unexpired  time,  if  there  is  such  a  value, 
or  the  difference,  if  any,  between  the  charter 
price  and  what  would  be  required  to  be  paid 
to  hire  another  equally  fit  boat,  and  compensa- 
tion to  be  fixed  by  the  jury  for  his  time  and 
trouble  in  procuring  another  boat,  or  the  differ- 
ence between  the  price  to  be  paid  by  him  under 
the  charter  party  and  the  market  value  of  the 
use  of  the  boat  for  the  unexpired  term  for  the 
purpose  of  excursions,  if  there  is  such  a  value, 
Isut  he  Is  not  entitled  to  recover  upon  the  basis 
of  the  unearned  and  speculative  profits  which  he 
would  have  made  if  he  had  not  been  Interfered 
with ;  and  evidence  of  such  loss  of  probable  fu- 
ture profits  is  inadmissible.  Mitchell  v.  Cor- 
nell, 12  Jones  &  S.  401. 

Tn  the  above  case  Bagley  v.  Smith.  10  N.  Y. 
489,  61  Am.  Dec.  756,  supra,  IV.,  was  distin- 
guished upon  the  ground  that  in  that  case  the 
lose  of  future  profits  was  the  direct  and  im- 
mediate consequence  of  the  breach  of  contract. 

So,  in  Glover  v.  McAllister,  2  Rob.  (La.)  161, 
th6  court  limited  the  damages,  in  an  action  by 
a  master  of  a  steamship  against  the  master 
of  a  ship  laden  with  passengers  for  the  breach 
by  the  latter  of  a  contract  to  tow  the  passenger 
vessel  to  another  place,  to  such  as  were  actually 
sustained,  without  allowing  for  profits  lost, 
where  it  appeared  that  the  steamer  could  not 
be  got  ready  for  the  trip  until  the  succeeding 
day,  and  an  epidemic  of  yellow  fever  prevailed 
at  the  place  where  the  ships  were,  and  the  mas- 
ter of  the  passenger  vessel  felt  compelled  to 
leave  in  tow  of  another  boat  which  could  start 
at  once  on  account  of  the  apprehensions  of  his 
passengers  for  their  safety. 

But  breach  of  a  contract  to  supply  a  vessel 
at  a  designated  time  and  place  does  not  war- 
rant a  recovery  on  the  theory  that  the  party  In- 
jarcd  might  have  sublet  the  vessel  to  other  ship- 
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pern  at  an  advance,  where  he  testifies  that  he 
did  not  like  to  take  the  risk  of  making  contracts 
because  he  was  apprehensive  that  the  vessel 
would  not  be  on  hand  In  time.  Bohn  v.  Cleav- 
er, 25  La.  Ann.  419. 

The  measure  of  damages  for  breach  of  a 
charter  party  of  a  vessel  for  a  designated  period 
to  carry  lumber  from .  one  place  to  another, 
where  another  vessel  could  not  be  procured,  how- 
ever, is  the  difference  between  the  value  of  the 
lumber  at  the  place  of  shipment  and  the  value 
at  the  place  to  which  it  was  shipped  aftex 
deducting  charges  and  expenses;  and  it  is  com- 
petent to  show,  in  an  action  for  the  breach,  such 
value,  and  that  another  vessel  could  not  be 
procured.  Parker  v.  McCaldin,  8  Misc.  14,  22 
N.  T.  Supp.  358. 

And  breach  by  the  owner  of  a  ship  of  a  con- 
tract for  Its  use  for  the  purpose  of  carrying  coal 
to  the  African  coast,  where  both  parties  knew 
at  the  time  that  admiralty  contracts  were  out 
for  sending  coal  to  the  African  coast,  and  that 
bills  of  lading  were  to  be  sent  at  a  particular 
date,  though  the  owner  was  not  Informed  of  the 
terms  of  the  admiralty  contract,  warrants  a 
recovery  by  the  lessee  for  the  expenses  incurred 
in  consequence  of  the  failure  of  the  performance 
of  their  contract,  and  any  damages  arising  by 
reason  of  the  breach,  mere  notice  of  the  existence 
of  the  admiralty  contracts  lielng  sufllclent. 
Prior  V.  Wilson,  1  L.  T.  N.  S.  549,  8  Week.  Rep. 
260. 

XII.  Miscellaneous  contract*. 

Under  this  head  cases  have  been  collected 
which  deal  with  contracts  not  classifiable  under 
any  of  the  above  subdivisions  of  this  note,  but 
which  differ  with  reference  to  the  facts  to  such 
an  extent  as  to  make  it  impracticable  to  give 
them  any  distinguishing  name.  They  consist  of 
the  odds  and  ends  of  the  subject.  It  is  to  be  ob- 
<ier\'ed,  however,  that  such  cases,  like  those  be- 
longing to  particular  classes,  turn  upon  the 
question  of  remoteness,  contingency,  or  uncer- 
tainty, and  whether  the  profits  were  within  the 
contemplation  of  the  parties,  or  whether  a  bet- 
ter standard  of  measurement  than  the  profits 
can  be  found. 

llius,  profits  which  might  be  derived  from  the 
use  of  money  cannot  be  recovered  for  failure  to 
pay  the  money  at  the  time  agreed  upon.  Law- 
ful interest  is  the  only  standard  for  damagen 
arising  therefrom.  Skinner  v.  Dayton,  19  Johns. 
513,  10  Am.  Dec.  286;  Hoblit  v.  BIoomiuRton, 
71  111.  App.  204:  Short  v.  Skipwith,  1  Brock. 
103,  Fed.  Cas.  No.  12,809. 

And  breach  of  an  agreement  to  make  a  loan 
to  one  who  intended  to  use  the  money  for  the 
purchase  of  certain  lands,  after  which  the  lands 
went  up  in  price,  does  not  authorize  the  injured 
party  to  recover  the  difference  between  the  price 
at  which  he  bargained  for  the  land  and  what  It 
could  have  been  subsequently  purchased  for 
after  the  rise  in  price,  in  the  absence  of  evi- 
dence that  the  party,  in  violating  the .  con- 
tract to  make  the  loan,  had  knowledge  of  the 
ose  to  which  the  borrower  intended  to  put  the 
money.  Kqiiltable  Mortg.  Co.  v.  Thorn  (Tex. 
Civ.  App.)  26  S.  W.  276. 

And  the  supposed  loss  suffered  by  a  party  to 
a  contract  which  was  broken,  the  parties  there- 
to living  a  long  distance  apart,  of  what  such 
party«  might  have  gained  by  the  difference  of 
exchange  on  the  amount  to  which  he  was  en- 
titled under  the  contract,  is  too  extravagant  and 
remote  for  allowance  as  damages  for  such 
breach.  Gllplns  v.  Consequa,  Pet.  C.  C.  85» 
Fed.  Cas.  No.  5,452. 

And  one  who  by  breach  of  a  contract  is  com- 
pelled to  pay  a  mortgage  in  cash  when  he  should 
have   been  permitted  to  pay  it   in   lumber  at 


1000. 


Wkll8  v.  National  Life  Association  of  Haktford. 


107 


oarrent  retail  prices,  who  recoTered  his  loss 
ot  profits  caused  by  being  compelled  to  pay  in 
09!«h.  is  not  also  entitled  to  recover  for  interest 
which  accrued  after  the  date  of  payment, 
isomers  v.  Wright,  115  Mass.  298. 

So.  the  measure  of  damages  for  failure  to 
replace  stock  loaned  according  to  contract  is 
the  price  on  the  day  when  it  ought  to  have  been 
leplAced.  or  on  the  day  of  the  trial  at  the  op- 
tion of  the  lender:  and  he  is  not  entitled,  in 
an  action  on  a  Ix>nd  for  replacing  of  the  stoclE, 
to  special  damages  for  a  profit  he  might  have 
made  if  the  stock  had  been  sooner  replaced,  un- 
less he  shows  that  he  actually  would  have  made 
such  profit.  M' Arthur  v.  Seaforth,  2  Taunt. 
257. 

But  one  who  loans  stock  and  takes  a  bond 
to  secure  Its  replacement,  together  with  inter- 
wt  and  dividends,  after  which  a  bonus  is  de- 
dared  upon  the  stock,  is  entitled  in  equity  to 
IM  placed  In  the  same  Bltuat:on  as  if  the  stock 
had  remained  in  his  name,  and  is  consequently 
entitled  to  the  replacement  of  the  original  stock 
Increased  by  the  amount  of  the  bonus,  and  divi- 
dends in  the  mean  time  as  well  upon  the  bonus 
as  upon  the  original  stock.  Vaughan  v.  Wood, 
1  Myl.  ft  K.  403,  1  L.  J.  Ch.  N.  8.  107. 

And  the  pecuniary  standard  of  damages  In 
an  action  for  breach  of  a  contract  by  which  one 
party  loaned  to  another  a  specified  quantity  of 
cotton  of  a  designated  quality,  the  other  to  re- 
tnm  on  a  future  day  named  the  same  quantity 
of  cotton  of  a  like  quality,  by  failure  to  return 
the  same  as  contracted  for,  is  the  value  of  the 
specific  quantity  and  quality  of  cotton  as  named 
In  the  contract;  and  the  measure  of  damages  is 
not  aifected  by  the  fact  that  no  place  of  delivery 
was  named  in  the  contract,  or  that  the  cotton 
i»as  to  be  delivered  in  kind.  Bozeman  ▼.  Allen, 
4S  Ala.  512. 

So,  an  agreement  between  a  landowner  and  a 
miller,  by  which  the  miller  was  to  build  a  saw- 
mill on  the  other's  land,  the  owner  to  prepare 
the  foundation  at  a  specified  time,  and  furnish 
means  for  the  erection  with  other  expenses  and 
to  stock  the  mill  until  the  earnings  should 
pay  for  the  stocking,  and  the  miller  to 
take  one  half  the  profits,  broken  by  the  land- 
owner by  failure  to  lay  the  foundation  and  fur- 
nish means  as  stipulated,  whereby  the  miller 
was  delayed  from  beginning  the  operation  of  the 
mill,  warrants  a  recovery  by  the  miller  of  the 
owner  for  what  the  mill  would  have  rented  for 
when  finished  during  the  period  of  delay;  but 
the  probable  profits  to  be  derived  from  the  use 
of  the  mill  during  such  time  are  too  remote,  con- 
tingent, and  speculative  to  be  the  foundation  of 
a  verdict.     Rogers  t.  Bemus,  69  Pa.  432. 

And  breach  by  an  electric  company  of  a  con- 
tract with  a  telegraph  company  to  solicit  or- 
^rs  for  the  use  of  its  protective  system,  and 
fnmish  ail  apparatus  and  materials  pertaining 
thereto,  and  right  of  ways  for  wires,  and  labor 
necessary  to  put  It  in  effective  operation,  in 
fonnectton  with  such  offices  of  the  other  party 
«8  might  be  designated  by  the  parties  to  the 
'mtract,  the  other  party  to  maintain  said  ap- 
paratus, connections,  and  appliances  In  good  or- 
^  and  serve  users  thereof  promptly,  and  col- 
lect the  rentals,  and  pay  over  to  the  electric 
company  one  half  of  the  gross  sum  that  might 
V  derived  from  the  rentals,  by  refusal  to  al- 
low the  telegraph  company  to  perform  all  the 
conditions  of  the  Agreement,  and  by  subseqnent- 
Ij  entering  into  a  similar  agreement  with  a 
telephone  company, — does  not  authorize  a  re- 
<'0¥ery  of  50  per  cent  of  the  gross  receipts  from 
^ntracts  sur>sequently  made ;  but  damages  could 
^  awarded  upon  contracts  procured  before  the 
t>reachto  the  extent  of  the  profits  realized  there- 
from. Ramsey  v.  Holmes  Kiectric  Protective* 
<'o.  85  Wis.  174.  5.'>  N.  W.  391. 
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I  But  breach  of  an  agreement  between  a  pnb- 
,  lishing  company  and  a  publisher,  by  which 
the  publishing  company  was  to  furnish  a  desig- 
nated number  of  copies  per  month  for  twelve 
months,  of  a  paper,  the  publisher  to  furnish 
editorial  matter  and  advertisements  for  cer- 
tain pages  and  the  company  to  furnish  the 
rcpt,  by  failure  on  the  part  of  the  publisher  to 
send  the  editorials  and  advertisements,  in  conse- 
quence of  which  the  company  was  unable  to  send 
on  the  journals  in  salable  condition,  warrants 
a  recover}'  by  the  company  of  the  disbursements 
which  actually  occurred,  and  what  It  would  have 
made  in  addition  to  reimbursing  itself  if  the 
publisher  had  carried  out  his  part  of  the  con- 
tract. Sharp's  Pub.  Co.  v.  Grant,  1  N.  Y.  City 
Ct.  Rep.  314. 

So,  breach  of  contract,  made  on  the  assign- 
ment of  a  half  interest  in  an  Invention,  to  pay 
the  fees  of  the  patent  office  and  attorneys  nec- 
essary to  procuring  a  patent,  does  not  render 
the  party  refusing  to  pay  liable  to  the  inventor, 
either  for  the  full  value  of  the  invention,  or 
for  all  the  profits  which  he  could  have  realized 
from  a  sale  of  the  machine  had  it  been  patented, 
manufactured,  and  put  upon  the  market.  Holli- 
dny  V.  Brosig  (Tex.  Civ.  App.)  30  8.  W.  841. 

And  the  plaintiff  in  an  action  on  a  bond 
conditioned  to  Indemnify  him  from  all  loss,  dam- 
age, and  harm  by  reason  of  any  suit  prosecuted 
against  him  for  the  infringement  of  any  patent 
cannot  recover  damages  for  loss  of  probable 
profits  during  the  time  his  store  remained  closed 
In  consequence  of  illness  contracted  while  away 
to  attend  a  suit  for  such  infringement,  or  for 
diminution  of  profits  consequent  upon  a  reduc- 
tion of  his  stock  caused  by  such  suit,  or  for  loss 
of  mercantile  credit.  Ripley  v.  Mosely,  57  Me. 
76. 

But  where  an  agreement  between  two  parties 
that  one  was  not  to  manufacture  certain  ma- 
chines from  the  other's  patterns  except  for 
him  or  upon  his  order  Is  broken  by  the  former 
making  a  machine  which  the  latter  had  not 
ordered  and  which  did  not  pass  through  his 
hands,  the  loss  of  the  latter  is  the  profits  which 
he  would  have  made  upon  a  sale  of  the  machine 
and  those  profits  represent  the  extent  of  the 
recoverable  damages ;  but  he  cannot  claim  and 
Include  the  royalty  or  other  Incidental  advant- 
age accruing  to  him  from  a  sale  of  his  patented 
machine.  Blake  v.  Krom,  128  N.  Y.  64,  27  K. 
B.  977. 

And  where  the  owner  of  an  invention  of  a 
process  of  manufacturing  cereal  fiours  and  for 
the  purpose  of  raising  bread  enters  Into  a  con- 
tract with  another  by  which  he  transfers  to  him 
the  right  to  use  the  patent  within  prescribed 
limits  of  territory,  he  to  manufacture  self-ris- 
ing fiour  in  accordance  with  the  owner's  instruc- 
tions, and  use  his  business  tact  and  skill  to 
sell  the  same  during  the  continuance  of  the  li- 
cense, and  to  purchase  all  the  arid  used  in  mak- 
ing his  self-rising  fiour  of  the  other,  pursuant  to 
which  he  enters  into  a  contract  with  a  third 
party  for  the  purpose  of  preparing.  In  connec- 
tion with  the  third  party's  grocery  business,  the 
self-rising  fiour  under  tbe  authority  of  the  ex- 
clusive privilege  granted  him.  he  agreeing  to 
give  his  time  and  jiupervise  the  business,  under 
which  agreement  business  is  carried  on  for  some 
time,  when  he  dies,  whereupon  the  grocery  firm 
immediately  procures  a  similar  contract  from 
the  owner  of  the  patent,  and  refuses  to  permit 
the  administrator  of  the  deceased  to  carry  out 
the  original  contract, — the  administrator  is  en- 
titled to  recover  from  such  grocery  firm  for  the 
profits  which  would  have  been  made  had  the 
contract  been  carried  out  upon  all  the  flour 
which  could  have  been  manufactured,  adopting 
the  price  agreed  upon  in  the  contract.  Oliver 
V.  Morgan,  10  Ilelsk.  322. 
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So,  breach  of  the  conditions  of  an  appeal  bond 
executed  for  the  purpose  of  procuring  an  appeal 
from  a  decision  of  a  board  of  commissioners 
granting  a  license  to  retail  intoxicating  liquors 
does  not  entitle  the  applicant  for  a  license,  in 
an  action  thereon,  to  recover  the  profits  he  might 
have  made  between  the  time  of  the  appeal  and 
the  dismissal  thereof,  as  such  profits  are  too 
remote  and  uncertain  to  be  considered  in  esti- 
mating damages.  Blair  v.  Kilpatrick,  40  Ind. 
312. 

And  an  Individual  stockholder  In  a  mine  com- 
pany cannot  recover,  In  an  action  against  the 
company  for  breach  of  contract  to  develop  the 
mines  of  the  ^mpany  and  construct  a  railroad 
running  to  them,  for  prospective  profits  which 
might  have  been  realized  if  the  contract  had 
been  carried  out,  as  what  his  stock  would  have 
been  worth  and  the  probable  enhanced  value  of 
the  corporate  property,  if  the  enterprise  em- 
barked In  had  been  successful,  are  elements  of 
damage  too  remote  to  form  the  basis  for  a  re- 
covery, even  though  they  are  alleged  with  suf- 
ficient certainty.  Cates  v.  Sparkman,  73  Tex. 
010,  11  S.  W.  846. 

And  in  estimating  the  damages  for  breach  of 
a  contract  between  two  large  owners  of  stock 
of  a  railroad,  by  which  It  was  agreed  that  the 
stock  of  neither  should  be  sold,  and  that  neither 
should  unite  In  a  sale  which  should  not  Include 
the  stock  of  the  other  unless  with  the  consent 
of  the  other,  it  being  understood  between  the 
parties  that  there  was  no  market  value  for  such 
stock  unless  It  was  combined  so  as  to  form  a 
majority  controlling  the  road,  and  that  the  ob- 
ject of  the  combine  was  to  obtain  such  control, 
by  means  of  which  It  could  be  sold  at  an  en- 
hanced price,  broken  by  one  of  the  parties  re- 
fusing to  sell  when  the  other  had  obtained  a 
purchaser,  and  afterwards  combining  with  an- 
other large  owner  of  the  same  stock  and  selling, 
— the  Jury  cannot  take  Into  account  any  mere 
chances  of  making  uncertain  profits,  or  any 
speculative  value  arising  from,  or  depending  up- 
on, the  possibility  of  the  injured  party  combin- 
ing his  stock  with  that  of  other  persons.  Have- 
meyer  v.  Havemeyer,  13  Jones  &  S.  465.* 

In  ascertaining  and  measuring  the  loss  under 
a  fire  insurance  policy  upon  oil  reducing  and 
filtering  works,  however,  and  for  the  protection 
of  specified  royalties  payable  to  the  policy  hold- 
er as  compensation  for  an  exclusive  license  to 
use  a  certain  patent,  it  is  proper  to  consider  the 
amount  of  royalties  paid  for  a  particular  number 
of  months  Immediately  preceding  the  fire,  and 
also  the  amount  during  the  time  the  works  were 
being  restored  and  for  some  months  thereafter, 
the  loss  not  being  confined  to  royalties  upon 
the  amount  of  oil  actually  burned.  National 
Filtering  Oil  Co.  v.  Cltisens'  Ins.  Co.  106  N.  T. 
535,  60  Am.  Rep.  473,  13  N.  E.  337. 

And  evidence.  In  an  action  for  breach  of  con- 
tract by  which  the  plaintiff  rented  a  house  of 
the  defendants  upon  their  agreement  to  furnish 
her  with  groceries  on  monthly  credit  to  carry 
on  a  boarding  house  after  which  tbey  refused 
her  any  credit  whatever,  that  the  house  and 
furniture  would  accommodate  thirty  boarders, 
but,  owing  to  her  inability  for  lack  of  means  to 
provide  for  that  number,  she  was  compelled  to 
run  the  house  with  only  ten.  and  that  if  she 
could  have  accommodated  the  boarders  she 
turned  away  there  would  have  been  a  profit  in 
the  business, — Is  sufliclent  to  go  to  the  jury 
on  the  question  of  the  allowance  of  damages 
for  the  loss  of  profits.  Ooldhammer  v.  Dyer, 
7  Colo.  App.  29,  42  Pac.  177. 

So.  breach,  by  a  railroad  company  leasing 
lands  between  Its  tracks  for  the  purpose  of  erect- 
ing a  hotel  and  eating  house,  of  a  covenant  In 
the  lease  to  stop  such  of  Its  passenger  trains 
for  meals  at  such  station  as  passed  at  a  suitable 
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time,  by  failure  and  refusal  to  stop  Its  trains 
so  that  Its  passengers  and  employees  could  pat- 
ronize the  hotel,  warrants  a  recovery  of  the* 
profits  which  would  have  been  made  if  the  con- 
tract had  not  been  violated,  if  they  are  susoep^ 
tlble  of  being  proved  with  reasonable  certainty, 
as  such  profits  were  the  object  of,  and  induce- 
ment to,  the  contract.  Cleveland,  C.  C.  ft  St. 
L.  R.  Co.  V.  Wood,  180  111.  352,  50  N.  B.  619. 

F»ut  where  in  such  case,  the  hotel  had  not  been 
operated  with  trains  stopping  there  as  contem- 
plated by  the  contract,  and  for  that  reason  the 
profits  to  accrue  were  largely  problematical  and 
conjectural,  the  damages  should  be  measured, 
not  by  such  profits,  but  by  any  diminution  In 
the  rental  value  of  the  premises  consequent  upon 
the  breach  of  covenant  by  the  lessor.     Jhid. 

And  breach  of  a  contract  between  two  base- 
ball associations  by  which  they  were  to  play 
a  game  of  base  ball  at  the  home  town  of  one 
club,  and  the  other  club  was  to  have  a  per- 
centage of  the  gate  receipts,  and  subsequently 
to  play  a  game  at  the  home  town  of  the  other 
club,  when  the  former  club  was  to  take  a  per- 
centage of  the  gate  receipts,  by  preventing  the- 
second  game,  entitles  the  association  injured' 
to  recover  the  expenses  and  outlay  Incurred 
in  preparing  for  Its  performance  or  the  profits^ 
it  would  have  realized  by  performance  of  the- 
whole  contract  less  such  expenses.  But  where 
loss  of  profits  is  not  proved,  the  recovery  should 
be  for  the  preparatory  expense  incurred  In 
carrying  out  its  part  of  the  contract.  Athletic 
Baseball  Asso.  v.  St.  Louis  Sportsman's  Park 
&  Club  Asso.  67  Mo.  App.  653. 

So,  breach  on  the  part  of  a  manufacturer  or 
an  agreement  with  a  dealer  to  renew  a  contract, 
by  which  the  manufacturer  agreed  to  deliver 
to  the  dealer  all  of  the  output  of  certain  goods, 
of  the  manufacturer's  works  for  a  designated 
term,  by  refusal  to  renew,  warrants  a  recovery- 
based  on  the  profits  which  would  have  accrued 
to  the  dealer  during  the  term  of  the  renewal,  as: 
such  profits  will  be  deemed  to  have  been  con- 
tenrplated  by  the  parties  at  the  time  of  the- 
agrcement.  Montreal  Gas  Co.  v.  Vasey,  8  Rap» 
Jud.  Quebec  B.  R.  412. 

XIII.  Duty  to  prevent  or  reduce  damages. 

When  a  contract  calls  for  the  personal  exer- 
tion of  a  contracting  party,  as  a  contract  for 
personal  services,  or  one  based  upon  the  Indi- 
vidual skill  of  the  party,  he  must,  in  case  of  a 
breach  by  the  other  party,  do  the  best  he  can 
to  procure  other  remunerative  employment  dur- 
ing the  period  he  would  have  been  occupied  In 
the  execution  of  the  contract  and  any  remunera* 
tlon  which  be  thus  earned,  or  which  he  might 
have  earned,  by  the  exercise  of  due  diligence, 
will  be  deducted  from  the  amount  he  would  be 
otherwise  entitled  to  recover  for  loss  of  the 
profits  of  the  contract.  But  where  the  contract 
broken  is  such  th.it  the  party  is  entitled  to  pro- 
cure its  performance  by  any  means  available 
to  him,  his  own  personal  services  not  being  re- 
quired, po  that  he  would  be  at  liberty  at  the 
same  time  to  engage  in  other  enterprises,  no- 
deduction  from  his  recovery  will  be  made  on 
account  of  other  business  engaged  In. 

Thus,  where  one  contracts  to  employ  another 
for  a  certain  time  at  a  specified  compensation, 
and   discharges  him   without  cause  before  the 
expiration  of  the  time,  he  is  not  generally  bound 
to  pay  the  full  amount  of  wages  for  the  whole 
time,  but  may  show  In  defense  that  the  other^ 
party  had  been  engaged  in  other  business  durinip- 
the  time,  thus  reducing  his  actual  loss,  or  that 
he  had  been  offered  employment  of  the  same- 
kind,  which  was  refused  by  him.     Costlgan  v* 
Mohawk  Jt  U.  R.  R.  Co.  2  Denio.  609,  43  Am. 
Dec.  7.').S :  Perry  v.  Simpson  Waterproof  Mfg.  Co^ 
37  Conn.  520. 
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And  In  estlmatincr  the  future  profits  of  a  con- 
tract broken  by  the  profits  previously  earned 
thereunder,  there  should  be  deducted  the  value 
•of  the  time  of  the  party  injured  by  the  breach 
for  the  time  the  contract  has  to  run,  or  the 
amount  It  could  reasonably  be  expected  he  would 
earn  In  that  time.  Goodaell  v.  Western  U. 
Teleg.  Co.  21  Jones  ft  S.  46 ;  Perry  v.  Simpson 
Waterproof  Mfg.  Co.  37  Conn.  520. 

The  general  rule  is  that  after  a  contract  has 
been  entered  Into  between  two  parties,  and  no- 
tice  is  given  by  one  of  them  that  the  contract  Is 
rescinded  on  his  part,  he  is  liable  for  such  dam- 
ages,and  losses  only  as  the  other  party  has  suf- 
fered' by  reason  of  such  rescinding  of  the  con- 
tract; and  it  is  the  duty  of  the  other  party, 
upon  receiving  such  notice,  to  save  the  former 
party,  so  far  as  it  la  in  his  power,  all  further 
-damages,  though  the  performance  of  such  duty 
may  cail  for  affirmative  action  on  his  part. 
Hale  T.  Ilesff,  30  Neb.  42.  46  N.  W.  261 ;  Brauer 
V.  Oceanic  Steam  Nav.  Co.  34  Misc.  127,  69  N. 
T.  Supp.  465 ;  Dunn  v.  Allen,  66  App.  Dlv.  637, 
<7  N.  Y.  «upp.  218. 

And  the  measure  of  damages  for  failure  and 
refusal  of  the  owner  to  permit  a  contractor  to 
perform  a  contract  for  the  construction  of  a 
building  is  the  difference  between  the  contract 
price  and  the  actual  cost  of  construction  ac- 
cording to  the  contract,  less  the  value  of  the 
contractor's  time  If  he  found  other  employment 
in  which  his  time  was  equally  or  more  valuable 
tlian  It  would  have  been  if  employed  in  the 
performance  of  the  contract,  but  deducting  noth- 
ing for  the  risk,  as  that  is  necessarily  Included. 
Jofike  Bros.  v.  Pleasants,  16  Tex.  Civ.  App.  433, 
39  S.  W.  586. 

80,  If  a  miller,  after  refusal  of  a  creditor  to 
deliver  com  to  him  to  be  ground,  under  a  con- 
tract that  the  miller  should  grind  enough  corn 
to  pay  his  debt  at  a  certain  price  per  bushel  of 
the  meal  delivered,  receives  from  other  persons 
employment  more  or  less  lucrative  for  the  ma- 
chines which  would  have  been  occupied  In  grind- 
ing the  com,  or  by  reasonable  effort  on  his  part 
might  have  received  such  employment,  the  profit 
that  was  or  might  have  been  made  must  be  de- 
ducted from  the  profit  he  would  have  made  bad 
the  contract  been  performed,  in  order  to  as- 
certain the  actual  damage  caused  by  the  breach. 
Oldham  v.  Kerchner,  79  N.  C.  106,  28  Am.  Rep. 
502- 

And  the  measure  of  damages  for  breach  of  a 
contract  between  a  landowner  and  a  person 
running  a  saw  mill,  by  which  the  latter  was  to 
saw  for  the  former  all  the  timber  on  a  cer- 
uin  tract  of  land  into  merchantable  lumber, 
and  to  saw  exclusively  for  him  until  the 
timber  was  exhausted,  by  refusal  of  the 
owner  to  permit  the  sawyer  to  go  upon  his 
land  or  comply  with  his  agreement,  is  not  the 
difference  between  the  contract  price  and  the 
cost  of  doing  the  work,  but  the  damage  will  be 
nominal  only  where  it  appears  that,  during  the 
time  which  would  have  been  employed  in  carrying 
out  the  contract  had  it  not  been  for  the  breach, 
the  mill  was  provided  with  all  the  timber  U 
could  saw,  and  that  the  sawing  of  such  timber 
was  as  profitable  as  sawing  under  the  contract  in 
question  woold  have  been.  Frazier  v.  Clark, 
»  Ky.  260,  10  S.  W.  806,  11  S.  W.  83. 

And  where  the  owner  or  master  of  a  vessel 
npon  which  a  shipper  contracted  to  load  a  desig- 
nated quantity  of  goods  at  a  stipulated  price 
per  ton  fell  short  in  shipping  the  whole  quan- 
tity, and  goods  were  offered  by  a  third  person 
to  be  shipped  to  an  amount  sufficient  to  make 
«p  the  deficiency  though  at  a  reduced  rate  of 
cv.mpensatlon.  the  owner  or  master  was  bound 
to  receive  such  goods,  and  deduct  the  amount 
r^iTiTed  for  carrying  them  from  the  recotery. 
Uc^kscher  r,  UcCre^  24  Wend.  304, 
•>;?  L.  R.  A. 


'llie  burden  of  proof,  where  damages  have 
been  sustained  by  a  person  contracting  for  the 
performance  of  services  for  another,  from  being 
prevented  from  performing  them  by  the  latter, 
that  he  could  have  procured  other  work  from 
which  profits  would  have  accrued,  which  profits 
should  be  deducted  from  the  estimated  damages, 
rests  upon  the  party  guilty  of  the  breach  of  con- 
tract. Cincinnati,  I.  St.  L.  &  C.  11.  Co.  v. 
Lutes,  112  Ind.  276,  11  N.  E.  784.  14  N.  E. 
706 ;  Oldham  v.  Kerchner,  79  N.  C.  106,  28  Am. 
Rep.  302. 

And  a  clerk,  agent,  laborer,  or  domestic  serv- 
ant under  a  contract  for  hire  for  a*year  or  short- 
er determinate  period,  who  was  improperly  dis- 
missed before  the  term  of  service  expired.  Is 
entitled  to  recover  for  the  whole  term  unless 
the  employer  on  whom  the  burden  of  proof  lies 
can  show,  either  that  he  was  actually  engaged 
in  other  profitable  service  during  the  term,  or 
that  such  employment  was  offered  to  him  and 
rejected.  King  v.  Steiren,  44  Pa.  100,  84  Am. 
Dec.  419. 

And  that  there  was  no  other  work  to  t>e  got- 
ten in  the  town  is  admissible  In  evidence  in  an 
action  for  breach  by  the  employer  of  a  contract 
to  cut  timber  into  cord  wood,  upon  which  a 
profit  would  have  been  made,  by  refusal  to  per- 
mit the  employee  to  complete  the  contract,  as 
showing  the  damage  done.  Mounce  v.  Kurtz, 
101  Iowa,  102,  70  N.  W.  119. 

But  that  which  should  mitigate  the  damages 
in  an  action  for  breach  of  a  contract  for  the 
performance  of  services  prevented  by  the  party 
to  be  benefited  thereby  should  be  something  re- 
sulting from  the  acts  of  the  party  causing  the 
Injury,  or  from  the  contract  itself.  Wolf  v. 
Studebaker,  65  Pa.  459. 

And  the  duty  of  a  party  who  has  been  pre- 
vented from  rendering  service,  to  seek  other 
employment  so  as  to  reduce  the  amount  of  prof- 
its he  would  have  been  entitled  to  upon  the  orig- 
inal contract  upon  a  breach  thereof  depends 
upon  whether  the  original  contract  was  one  of 
hire  or  for  the  performance  of  some  specified 
undertaking.  Watson  v.  Gray's  Harbor  Brick 
Co.  3  Wash.  283,  28  Pac.  527. 

Where  a  disappointed  contractor  for  the  per- 
formance of  a  specified  work  finds  something  to 
do  of  a  different  nature  from  his  contract,  his 
doing  it  does  not  mitigate  the  damages  or  re- 
duce the  recovery  of  what  be  would  have  made 
from  his  contract.  Wolf  v.  Studebaker,  65  Pa. 
450. 

And  a  contract  for  the  manufacture  of  an 
article  by  one  party  for  the  other  from  materials 
supplied  by  him  does  not  constitute  the  relation 
of  master  and  servant  between  the  parties, 
where  the  manufacturer  owns  the  factory  and 
machinery  with  which  the  work  was  to  be  done ; 
and  In  such  case  he  has  the  right  to  make  as 
few  or  as  many  other  contracts  as  he  sees  fit 
while  executing  the  contract  in  question,  and 
is  entitled  to  recover  the  profits  for  breach  upon 
the  part  of  the  other  party  of  such  contracts, 
without  reference  to  whether  or  not  he  has  made 
other  contracts.  Crescent  Mfg.  Co.  v.  N.  O.  Nel- 
son Mfg.  Co.  100  Mo.  325,  13  S.  W.  503. 

So,  testimony  showing  that  a  person  con- 
tracting with  another  to  sink  a  well  for  an 
agreed  price  per  foot,  performance  of  which 
contract  was  prevented  by  the  employer,  was 
engaged  In  digging  wells  for  other  parties  during 
the  time  he  would  have  been  engaged  In  work- 
ing under  the  original  contract,  if  It  had  been 
carried  out,  is  inadmissible  in  an  action  for  the 
breach  to  reduce  the  amount  of  profits  to  which 
he  would  otherwise  have  been  entitled,  as  such 
contract  Is  one  for  the  performance  of  a  speci- 
fied undertaking,  and  not  for  hire.  Watson  v. 
Cray's  Harbor  Brick  Co.  3  Wash.  283,  28  Pac. 
627. 
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And  what  a  person  whose  logging  contract 
wan  violated  by  the  other  party  preventing  per- 
Tormance  made  under  a  second  logging  contract 
made  with  another  during  the  same  logging  sea- 
son, after  the  breach  of  the  original  contract, 
is  not  admissible  in  evidence,  In  an  action  for 
the  breach,  in  reduction  of  profits  allowed  as 
damages,  as  such  contract  is  not  one  for  per- 
sonal services.  Allen  v.  Murray,  87  Wis.  41, 
57  N.  W.  979. 

And  refusal  6n  the  part  of  a  landowner  to 
permit  the  performance  of  a  contract  with  an- 
other to  pull  all  the  stumps  on  his  land  at  a  cer- 
tain rate  for  each  pine  stump  warrants  a  re~ 
covery  of  the  profits  the  contractor  would  have 
realized  had  he  been  permitted  to  perform  the 
work,  and  not  of  the  difference  between  the  con- 
tract price  and  the  sum  he  actually  received 
from  other  employment  during  the  time  he 
would  have  been  employed  in  completing  the 
work,  the  rule  applicable  to  contracts  for  per- 
sonal services  not  being  applicable.  Nllson  v. 
Morse.  52  Wis.  256,  9  N.  W.  1. 

So,  a  recovery  of  one  whose  contract  for  em- 
ployment has  been  violated  by  the  employer  will 
not  be  reduced  on  the  ground  that  he  had  not 
mode  an  effort  to  obtain  similar  employment, 
where  It  appears  that  his  original  contract  was 
an  exceptionally  personal  contract  for  the  edi- 
torial writing  on  a  newspaper,  which  permitted 
him  to  write  on  any  subject  he  pleased,  besides 
attending  to  bis  private  business,  which  could 
not  have  been  gotten  with  any  other  newspaper, 
and  it  was  not  shown  that  similar  employment 
was  offered  and  declined.  Crawford  v.  Mail  ft 
Rxp.  Pub.  Co.  22  App.  Div.  64,  47  N.  T.  Supp. 
747. 

And  a  recovery  by  the  owners  of  a  ship  under 
contract  to  carry  a  cargo  of  emigrants  across 
the  ocean,  for  breach  of  contract  with  a  dock 
company  to  discharge  the  ship  without  delay, 
for  the  loss  of  the  use  of  the  ship  and  the  loss 
of  passige  money  payable  by  many  of  the  emi- 
grants, who  went  by  other  lines  because  of  the 
delay,  will  not  be  reduced  by  the  fact  that 
some  of  the  part  owners  of  the  vessel  were  also 
part  owners  In  other  vessels,  which  carried  the 
emigrants  who  refused  to  wait  for  the  former 
vessel,  and  thereby  obtained  a  profit  from  their 
carriage.  Jebsen  v.  East  &  West  India  Dock 
Co.  L.  R.  10  C.  P.  1«00,  44  L.  J.  C.  P.  N.  S.  181, 
32  L.  T.  N.  S.  321,  23  Week.  Rep.  624. 

And  where  a  contractor  agreed  to  erect  a 
building  on  the  land  of  another,  and  agreed  with 
a  subcontractor  to  furnish  and  set  up  all  the 
marble  work  in  the  building  at  a  designated 
price,  and  a  controversy  afterwards  arose  be- 
tween the  contractor  and  the  owner  on  account 
of  which  the  contractor  ordered  the  subcon- 
tractor to  discontinue  work,  the  measure  of  the 
subcontractor's  damage  is  the  difference  between 
the  sura  it  would  cost  to  complete  the  work  In 
accordance  with  the  contract  and  the  sum  which 
he  was  to  receive  for  it ;  and  where,  immediately 
afterwards,  he  made  a  new  contract  with  the 
owner  of  the  building  to  complete  the  work 
called  for  by  his  contract  with  the  contractor, 
and  also  to  do  other  work  for  a  round  sum 
agreed  upon  between  them,  upon  which  contract 
profits  were  earned,  he  Is  not  required  to  allow 
the  amount  of  profits  thus  earned  in  diminution 
of  the  damages  to  which  he  would  otherwise  be 
entitled  against  the  contractor,  as  he  was  under 
no  obligation  to  enter  Into  new  contracts  with  a 
view  to  making  profits  for  the  other  party. 
Olds  V.  Mapes-Reese  Constr.  Co.  177  Mass.  41, 
68  N.  E.  478. 

Nor  is  a  person  under  contract  to  supply  a 
quantity  of  wood,  who  contracts  with  a  car- 
rier for  cars  for  Its  transportation,  bound  to 
prepare  the  wood  and  offer  It  to  the  carrier  in 
order  to  recover  the  profits  of  his  contract.  In 
53  L.  R.  A. 


an  action  against  the  carrier  for  failure  to- 
furnish  the  cars,  where  he  knew  that  the  trans- 
portation would  not  be  furnished,  as  it  Is  hi8< 
duty  to  pursue  the  course  best  calculated  to- 
lessen  the  damage  resulting  from  the  wrong. 
Houston,  E.  ft  W.  T.  R.  Co.  v.  Campbell,  91  Tex» 
551,  43  L.  R.  A.  225,  45  S.  W.  2. 

And  a  tenant  cannot,  for  violation  by  bis- 
landlord  of  a  covenant  to  build  or  repair,  wholly 
neglect  to  make  the  necessary  repairs  himself 
and  allow  his  leasehold  to  depreciate  In  value- 
or  his  business  to  be  broken  up,  and  abandon 
his  lease,  and  then  claim  for  his  damages  for 
the  whole  loss  so  incurred,  as  a  part  of  such 
damages  are  to  be  attributed  to  his  own  fault. 
Fisher  ▼.  Goebel,  40  Mo.  476. 

And  a  car  company  having  a  lease  of  certain 
cars  with  a  railroad  compainy  does  not  abandon 
its  lease  and  release  the  railroad  company  from, 
its  obligation   to  comply  therewith  because  It 
takes  possession  of  its  cars  upon  being  notified' 
that  the  railroad  company  has  gone  into  the* 
hands  of  a  receiver,  and  makes  such  arrange- 
ments as  it  can  to  receive  a  revenue  from  the- 
cars,  where  the  railroad  company  has  manifest- 
ly become  unable  to  comply  with  Its  contract, 
and  the  cars  are  tendered  back  to  its  legal  rep- 
resentative,  the   receiver.     Southern   Iron   Car- 
Line  y.  East  Tennessee,  V.  ft  G.  R.  Co.  (Tenn. 
Ch.  App.)  42  S.  W.  629. 

See  also  Western  U.  Teleg.  Co.  v.  McKibben,. 
114  Ind.  511.  14  N.  E.  894,  supra,  VII.  b,  1 ; 
Wolf  V.  Studebaker,  65  Pa.  459,  supra,  X.    gi 
Nllson  V.  Morse,  62  Wis.  240,  9  N.  W.  1,  supra,. 
III.  b,  4,  h. 

XIV.  Deduction  for  release  from  responsdHlity, 

There  Is  always  a  risk  and  responsibility  at- 
tending the  execution  of  a  contract  of  any  ex- 
tent,   from    which    the    contractor   is    releaaed' 
when  the  contract  is  broken  by  the  other  party. 
On  account  of  this  release  some  deduction   is. 
usually  made  from  the  amount  of  profits  the 
contractor  would  otherwise  be  entitled  to   re- 
cover.    But  no  definite  rule  as  to  the  amount  of 
such  deduction  seems  to  have  been  laid  down, 
and  it  would  appear  to  be  a  matter  resting  in. 
the  sound  discretion  of  the  court  or  jury. 

Thus,  in  estimating  profits  from  the  perform- 
ance of  contracts  requiring  the  labor,  skill,  su- 
pervision, and  care  of  contractors,  with  a  view 
to  a  recovery  for  breach  by  the  employer  of 
the  conti;act  therefor,  some  allowance  should  be 
made  for  their  time,  and  some  deduction  from 
the  gross  profits.  In  view  of  the  fact  that  they 
are  set  at  liberty  to  employ  their  time  in  other 
enterprises.  McMaster  v.  State,  108  N.  Y.  542, 
15  N.  E.  417. 

The  measure  of  damages  for  the  breach  of  a 
contract  where  there  Is  nothing  to  Justify  vin- 
dictive damsiges  Is  the  amount  necessary  to  put 
the  party  injured  in  as  good  a  condition  at 
the  time  the  contract  was  broken,  as  he  would 
have  been  in  had  he  not  made  the  contract : 
but  a  rule  which  places  him  in  just  as  good 
a  condition  without  the  risk  and  labor  of  per- 
forming the  services  contracted  for,  as  he  could 
possibly  be  in  on  their  successful  completion,  ia . 
erroneous.     Jones  v.  Van  Patten,  3  Ind.  107. 

And  the  measure  of  damages,  in  an  action  for 
breach  of  a  contract  to  do  certain  grading  on 
a  railroad  whereby  the  contractor  was  not  per- 
mitted to  do  any  work.  Is  the  profits  which 
would  have  resulted  to  him  had  he  been  per- 
mitted to  perform  the  contract,  the  true  measure 
being  the  difference  between  the  cost  of  do- 
ing the  work  and  what  the  contractor  was  to  • 
receive  for  it,  making  reasonable  deductions  for 
the  Jess  time  used,  and  the  release  from  the- 
trouble,   care,   risk,   and   responsibility  attend-  - 
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inf  tht  ftUI  execatlon  of  the  contract.  Hawley 
T.  Corey,  9  Utah,  175,  33  Pac.  695. 

And  in  eatimatlng  the  future  profits  of  a  con- 
tract broken,  by  the  profits  earned  for  the  per- 
iod preceding  its  breach,  there  should  be  a  re- 
bate of  interest  at  the  rate  of  6  per  cent  for 
each  year's  profit  from  the  date  of  the  report 
of  the  breach  to  the  time  the  profit  is  calculated. 
Goodaeil  ▼.  Western  U.  Teleg.  Co.  21  Jones  &  S. 
46. 

Bnt  while,  in  estimating  the  future  profits 
of  a  contract  by  basing  them  upon  the  profits 
preceding  its  breach,  there  may  lie  elements  of 
nncertainty  as  to  whether  profits  would  be 
earned  in  the  future  for  which  a  deduction 
should  t>e  made,  an  allowance  for  such  uncer- 
tainty, made  by  estimating  it  to  l>e  no  more  than 
irould  equal  certain  claims  made  by  the  plain- 
tiff for  damages  on  account  of  the  defendant's 
refosal  to  perform  certain  acts  requested  by  the 
plaintiff  and  warranted  by  the  contract,  is  im- 
pmper  as  not  l>eing  based  on  sufficient  evidence. 
/Md. 

So.  in  McMaster  t.  State,  108  N.  T.  542,  15 
N.  E.  417,  which  was  an  action  for  breach  of 
rootract  for  work  and  materials  for  building 
the  Buffalo  State  Asylum  for  the  Insane,  broken 
by  a  refusal  to  permit  the  contractors  .to  con- 
tinue after  a  part  performance,  which  contract 
tnrolTed  the  furnishing  of  a  large  quantity  of 
mt  stone  which  the  contractors  were  required 
ro  take  from  quarries  about  100  miles  away  and 
get  it  ready  for  the  building,  for  the  perform- 
ance of  which  capital,  machinery,  and  imple- 
ments had  to  be  supplied  and  kept,  and  with 
reference  to  which  there  would  be  during  the 
course  of  performance  many  contingencies  and 
accidents  to  yary  the  results  and  detract  from 
the  prcflta, — it  was  determined  by  the  court  of 
claims  that  the  profits  would  amount  to  about 
1105,000,  computed  by  taking  the  difference 
between  the  contract  price  and  the  estimated 
cost  of  the  stone  and  cutting,  and  a  deduction  of 
130.000  was  allowed  for  the  release,  by  the 
breach,  from  the  care,  labor,  trouble,  risk,  and 
responsibility  which  would  hare  attended  the 
performance  of  the  contract ;  and  it  was  held  on 
appeal  that  the  court  could  not  say  that  such 
deduction  was  error. 

And  in  Insiey  v.  Shepard,  81  Fed.  869,  which 
vas  an  action  for  breach  of  contract  for  the 
ctiastmction  of  a  bridge  which  the  contractor 
was  not  permitted  to  complete,  the  court  took 
30  per  cent  from  the  theoretical  profits  which 
tbe  contractor  showed  he  would  have  made 
by  executing  the  contract  for  unforeseen  con- 
tingencies which  would  almost  inevitably  attend 
performance  of  such  work. 

See  also  Gleason  v.  United  States,  33  Ct.  CI. 
«»,  supra.  III.  b,  2 ;  Waco  Tap  B.  Co.  ▼.  Shir- 
Ley  45  Tex.  355,  supra.  III.  b,  4,  a;  Stout,  Hall 
4  Dangs  ▼.  United  States,  27  Ct.  CI.  385,  supra, 
III.  b,  4,  c;  Insiey  y.  Shepard,  31  Fed.  869, 
supra,  m.  bw  4,  d. 

XV.  Effect  of  illegality  in  eontraot. 

The  Illegality  of  a  contract,  if  it  is  such  as 
to  render  it  void,  defeats  any  right  otherwise 
existing  to  recover  damages  for  loss  of  profits 
fmra  its  breach. 

Thns.  pr«>0ts  made  on  Sunday  in  conducting 
fl  saloon  and  theater  in  violation  of  law  cannot 
torm  a  legal  basis  for  an  estimate  of  damages, 
ajpd  cannot  be  recovered  as  damages  for  breach 
of  a  lessor's  covenant  to  repair.  Raynor  v. 
Valentin  Blatz  Brewing  Co.  100  Wis.  414,  76 
X.  W.  343. 

Tke  publication  of  a  literary  work  prepared 
^  an  author,  however,  will  not  be  presumed  to 
W  Illegal  in  an  action  by  the  publisher  against 
'b«  author  for  breach  of  contract,  by  which  the 


publisher  was  to  publish  the  work  for  one  half 
of  the  profits  to  be  made ;  but  If  the  intended 
publication  were  shown  to  be  illegal  it  would  be 
a  good  defense  to  the  action.  Gale  v.  Leckie, 
2  Starkle,  107. 

In  accordance  with  the  rule  in  tort  cases, 
however,  it  is  thought  that,  in  order  to  defeat 
a  recovery  for  profits  lost,  the  contracts  must 
have  been  void  for  illegality,  not  merely  unen- 
forceable or  prohibited  in  the  absence  of  license 
or  permission. 

Thus,  profits  lost  to  a  party  to  a  contract 
from  a  breach  of  the  contract  by  the  other  party 
may  be  recovered  where  the  ^idence  that  he 
would  have  obtained  such  profits  but  for  the 
breach  is  reasonably  satisfactory,  though  the 
contra «^t  which  would  have  produced  the  profits 
could  not  have  l)een  enforced  at  law  because  not 
made  in  compliance  with  the  statute  of  frauds. 
Waters  v.  Towers,  8  Exch.  40*1,  22  L.  J,  Bxch. 
N.  S.  186,  20  Eng.  L.  ft  Eq.  410. 

And  while  the  fact  that  when  expected  profits 
of  a  contract,  performance  of  which  was  pre- 
vented by  one  of  the  parties,  are  unreasonable 
and  unconscionable,  may  be  one  of  the  evidences 
of  fraud  In  procuring  the  contract,  when  the 
contract  is  established  against  all  charges  of 
fraud  and  other  attacks  upon  Its  validity,  it 
Is  entitled  to  all  the  legal  consequences  and  in- 
cidents of  a  valid  contract,  and  the  profits  may 
be  rec^overed  for  its  breach  notwithstanding  the 
fact  that  they  are  unreasonable  and  unconscion- 
able. Hitchcock  V.  Galveston,  3  Woods,  287, 
Fed.  Cas.  No.  6,534. 

See  also,  on  this  subject,  note  on  Damages  for 
tort  as  affected  by  loss  of  profits,  subdivision 
XII.  on  Effect  of  illegality,  52  L.  R.  A.  33,  the 
rules  and  principles  there  stated  being  apparent- 
ly applicable  to  this  subject.  And  see  Ganson 
V.  TIfft,  71  N.  Y.  48,  supra,  X.  e. 

XVI.  Conclusion. 

The  profits  to  l>e  derived  from  a  contract  or 
business  are  usually,  or  at  least  frequently, 
speculative,  conjectural,  and  uncertain,  not  only 
as  to  amount,  but  also  as  to  whether  or  not 
any  at  all  would  be  realized,  and  frequently 
their  realization  depends  upon  the  Intervention 
of  other  agencies  than  the  contract  In  question. 
In  such  cases  no  recovery  for  lost  profits  can 
l>e  had  for  a  breach  of  contract,  and,  owing 
to  the  prevalence  of  elements  of  remoteness  and 
uncertainty  in  profits  generally,  it  is  a  com- 
mon expression  with  the  courts  that  profits 
are  too  remote,  conjectural,  contingent,  and  un- 
certain for  recovery  as  damages  for  breach  of 
contract. 

There  Is  nothing  in  the  nature  of  profits, 
however,  which  prevents  their  recovery  as  dam- 
ages for  breach  of  contract.  Their  loss  Is  gov- 
erned by  precisely  the  same  rules  as  other 
losses,  and  they  are  recoverable  as  damages 
where  they  are  the  proximate,  and  not  the  re- 
mote, result  of  the  contract  in  question,  and 
where  they  are  not  conjectural,  speculative, 
contingent,  or  uncertain,  and  where  they  are 
such  as  must  be  deemed  to  have  been  within 
the  contemplation  of  the  parties  at  the  time 
the  contract  was  made.  The  question  for  de- 
termination is,  therefore,  What  constitutes  re- 
moteness, contingency,  and  uncertainty,  and 
what  results  will  or  will  not  be  deemed  to  have 
been  within  the  contemplation  of  the  parties 
when  the  contract  was  made? 

The  question  whether  the  profits  are  proxi- 
mate or  remote,  and  whether  or  not  they  were 
within  the  contemplation  of  the  parties  at  the 
time  of  .the  contract,  seems  to  depend  upon 
whether  or  not  they  are  to  arise  directly  out 
of  the  contract  or  its  subject-matter  and  con- 
stitute the   Immediate  fruits  of  the   contract. 
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-or  to  result  from  collateral  engagemoi^ts  or  en- 
terprises, or  dependent  upon  some  other  act  or 
circumstance  besides  the  contract  in  question 
for  their  realization ;  and  the  question  whether 
or  not  profits  are  speculatiye,  conjectural,  or  con- 
tingent seems  to  depend  upon  whether  or  not  they 
depend  upon  the  chances  of  business,  or  so  many 
other  Incalculable  contingencies  as  to  make  it  Im- 
practicable to  determine  definitely  their  amount, 
and  whether  they  would  ever  be  realized,  though 
If  the  amount  can  be  ascertained  with  reason- 
able certainty  it  is  sufficient.  To  be  recoverable 
proftts  lost  musfrhave  been  the  immediate  fruits 
of  the  contract,  springing  directly  from  it  with- 
out the  intervention  of  any  outside  agency,  and 
they  must  not  have  been  dependent  upon  the 
chances  of  business  or  any  other  contingencies 
rendering  their  realization  uncertain,  and  their 
amount  must  have  been  susceptible  of  estimation 
with  reasonable  certainty. 

Subcontracts  and  special  bargains,  however, 
entered  into  on  the  faith  of  t^e  contract  in 
question,  though  remote  and  not  within  the 
contemplation  of  the  parties  within  the  mean- 
ing of  the  above  rules,  may  be  talcen  out  of  the 
region  of  remoteness  and  brought  within  the 
contemplation  of  the  parties  by  such  notice  or 
knowledge  of  such  subcontracts  or  special  bar- 
gains as  will  raise  an  inference  that  the  parties 
contracted  with  reference  thereto,  so  as  to 
render  the  profits  thereof  recoverable  if  they 
can  be  estimated  with  reasonable  certainty,  and 
there  is  no  contingency  as  to  their  realization. 

But  though  the  above  rules  are  general  and 
applicable  whenever  a  reasonable  degree  of  cer- 
tainty exists,  where  the  circumstances  are  such 
that  an  estimate  from  market  values  or  from 
something  else  will  furnish  a  greater  degree  of 
deflnlteness  and  certainty  the  law,  In  an  en- 
deavor to  do  complete  Justice,  will  adopt  some 
standard  of  measurement  of  damages  other  than 
the  profits  lost,  as,  for  Instance,  rental  value, 
when  from  the  nature  of  the  case  an  estimate 
based  on  profits  must  necessarily  be  uncertain. 
But  such  a  standard  is  adopted  where  the  chief 
object  of  the  contract  in  question  is  profits  only, 
where  the  circumstances  are  such  that  the  result 
of  a  computation  by  profits  must  of  necessity  be 
uncertain. 

Where  there  is  something  more  than  a  mere 
beeach  of  contract,  and  one  party  prevents  per- 
formance by  the  other,  the  profits  of  that  par- 
ticular contract  lost  to  the  other  by  the  breach 
arc  always  the  direct  and  immediate  fruits  of 
the  contract,  and  are  recoverable  for  the  ^breach. 
But  to  constitute  such  a  prevention  of  perform- 
ance the  act  of  the  party  In  fault  must  have 
gone  to  the  subject-matter  of  the  contract,  and 
been  something  more  than  a  mere  refusal  to 
pay  through  Inability,  though  the  rule  is  dif- 
ferent where  the  refusal  amounted  to  a  repudia- 
tion of  the  contract. 

These  rules  are  applicable  to  all  kinds  of  con- 
tracts, their  application  varying  according  to 
the  varying  nature  of  the  relations  of  the  parties 
to  the  different  classes  of  contracts.  As  ap- 
plied to  contracts  for  services,  they  attach 
with  equal  force  whether  the  breach  is  by  the 
employer  or  the  employee  or  contractor.  In 
contracts  for  construction  of  buildings,  however, 
rental  value  is  usually  selected  as  a  standard 
of  measurement  instead  of  profits,  as  being  more 
definite.  The  profits  of  enterprises  conducted 
by  agents  or  attorneys,  as  distinguished  from 
persons  engaged  in  the  more  ordinary-  branches 
of  service,  are  deemed  to  have  been  within  the 
contemplation  of  the  parties  at  the  time  the 
$Z  h.  R.  A. 


I  contract  of  agency  was  made,  and  therefore 
{recoverable,  since  the  attorney  or  agent  him- 
self manages  the  enterprise,  and  necessarily 
has  knowledge  of  its  purpose  and  probable  re- 
sults; and  as  a  general  rule  where  the  breach 
of  a  contract  for  services  is  by  the  employer, 
the  profits  lost  are  the  direct  fruit  of  the  con- 
tract, consisting  of  the  difference  between  the 
contract  price  and  the  cost  of  performance,  and 
the  only  question  is  as  to  their  contingency  or 
uncertainly.  The  fact  that  payment  of  com- 
pensation for  services  Is  to  be  made  bj  com- 
missions does  not  affect  the  application  of  the 
general  rules,  and  contingency  and  uncertain- 
ty will  defeat  a  recovery  though  the  compensa- 
riou  contracted  for  Is  a  share  of  the  profits,  and 
the  same  is  true  with  reference  to  breach  of 
partnership  agreements  and  agreements  with 
relation  to  partnerships. 

Contracts  for  carriage  and  for  the  transmis- 
sion of  telegrams  are  contracts  for  the  rendition 
of  services,  and  are  governed  by  the  rules  with 
relation  to  a  recovery  of  profits  lost,  applicable 
to  general  contracts  for  services.  The  profits 
usually  sought  to  be  recovered  by  breach  of 
contract  by  a  telegraph  company,  however,  are 
usually  those,  not  of  the  contract  for  the  trans- 
mlMsion  of  the  message,  but  of  some  collateral 
contract  or  enterprise.  But  these  are  brought 
within  the  contemplation  of  the  parties  when 
the  message  Is  In  plain  terms :  and  where  an  er- 
roneous message  Is  transmitted  so  as  to  mislead 
the  party  to  whom  it  is  sent,  losses  based  upon 
changes  In  market  value  are  recoverable. 

As  in  case  of  building  contracts  broken  by  the 
builder,  the  difference  between  rental  value  and 
the  contract  price  is  regarded  as  a  more  definite 
measure  of  damages  In  case  of  breach  of  cot- 
enants  connected  with  a  lease  or  of  eviction. 
But  where  profits  are  an  element  of  the  con- 
tract they  may  be  recovered  for  a  breach  pro- 
vided they  are  not  conjectural,  speculative,  or 
contingent,  or  are  susceptible  of  estimation. 
And  in  case  of  tenancy  on  shares  the  profits  are 
necessarily  the  direct  fruits  of  the  contract, 
though  even  in  such  case  a  recovery  will  be  de- 
feated by  contingency  or  uncertainty.  Tbe 
charter  of  vessels  Is  a  rental  contract,  and  gov- 
erned by  the  same  rules  as  leases  and  covenants 
with  relation  thereto. 

A  contractor  for  the  rendition  of  personal 
services,  however,  or  services  depending  upon 
individual  exertion  or  skill,  Is  required,  in  case 
of  breach  by  the  other  party,  to  do  what  he  can 
in  the  way  of  otherwise  employing  himself  prof- 
itably during  the  time  he  would  have  been  en- 
gaped  had  it  not  been  for  the  breach,  for  the 
purpose  of  reducing  the  damages,  and  the  profits 
thus  made,  or  which  might  have  been. made  with 
due  diligence,  are  to  be  deducted  from  tbe 
5tmount  of  profits  which  otherwise  would  have 
been  recoverable ;  though  this  rule  does  not 
apply  to  a  contract  of  such  a  nature  that  the 
contractor  would  be  entitled  to  procure  its  per- 
formance by  any  available  agency  without  de- 
voting his  own  time  and  personal  services  to  it. 
And  where  the  contract  Is  one  of  some  extent, 
or  the  execution  of  which  will  require  a  period 
of  some  time,  a  deduction  should  be  made  In 
case  of  a  breach  by  the  employer  for  the  release 
of  the  contractor  from  the  trouble,  care,  rlsk^ 
and  responsibility  attending  full  execution.  Il- 
legality Invalidating  a  contract,  however,  will 
defeat  a  recovery,  for  Its  breach,  of  profits  as 
well  as  of  anything  else;  but  the  mere  fact 
that  the  contract  was  unenforceable  or  pro- 
hibited would  not  be  enough.  F.  H.  B. 
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?.  L.  RICHARDSON,  Receiver  of  American 
National  Bank,  Appt., 

V. 

P.  Numa  OLIVIER. 
(44  C.  C.  A.  468,  105  Fed.  277.) 

1.  A  aka  re  holder  is  not,  by  reason  of 
hlM  relation  to  tke  bank,  precluded  from 
recoverlni;  l>ack  a  deposit  fraudulently  taken 
bjr  the  bank  when  Insolyent. 

S.  A  delay  of  leas  tban  tbree  years  in 
•eeklng  to  recover  back  a  deposit  fraudulent- 
ly received  by  an  insolvent  bank  Is  not  such 
laches  as  will  bar  the  suit,  in  the  absence  of 
an  analogous  statute  of  limitations,  where 
innocent  third  persons  have  acquired  no  in- 
terests to  be  afTected. 

S.  Malclnv  a  er^neral  elaint  for  tbe 
proceeds  of  a  check  frandnlently  re- 
eelTcd  OB  deposit  by  a  bank  ^vrhen  in- 
■olTcnt  will  not  estop  the  depositor  from 
demandinfif  a  return  of  the  full  amount, 
where  the  receiver  knew  of  the  circum- 
stances nnder  which  the  check  was  received 
and  collected,  and  his  *  representations  in- 
duced the  making  of  the  original  claim,  which 
«oald  not  possibly  give  the  claimant  more 
than  he  would  obtain  by  a  return  of  the  de- 
posit. 

(November  20,  1000.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  the  United  States 
tor  the  Eastern  District  of  Louisiana  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover back  a  deposit  taken  by  the  American 
XatioDal  Bank  while  insolvent.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Argued  before  Pardee,  McCarmick,  and 
iikel^.  Circuit  Judges. 

Jf  evars.  ^W*  G.  Coeluran  and  F«  Ii.  Bleh- 
ardson  for  appellant. 

Mr.  Henry  Cliiapella  for  appellee. 

Sliel'byt  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Tliis  is  a  suit  in  equity  brought  by  P. 
Xuma  Olivier  against  F.  L.  Richardson,  as 
receiTer  of  the  American  National  Bank. 
Between  2  and  3  o'dodc  p.  m.  on  August  5, 
1896,  Olivier  deposited  in  the  bank  a  check 
drawn  by  B.  F.  Peters  on  the  New  Orleans 
National  Bank  for  $716.  The  bank,  when 
it  received  the  check,  was  known  to  its  offi- 
eers  and  managers  to  be  insolvent;  and  at  3 
odock  oft  that  day  the  bank  closed  its 
doors,  and  was  not  again  opened  for  busi- 
BcsjL  On  the  next  morning,  August  6,  1896, 
a  bank  examiner  of  the  United  States  took 


possession  and  control  of  the  bank.  The 
check  so  deposited  was  collected  b^  the  bank 
examiner  after  the  American  National  Bank 
had  closed.  After  the  check  had  been  col- 
lected, F.  L.  Richardson  was  by  the  comp- 
troller of  the  currency  of  the  United  States 
duly  appointed  receiver  of  the  bank,  and 
qualified  as  such  receiver.  The  assets  of  the 
bank  went  into  his  possession  as  receiver,  as 
did  also  the  $716  collected  on  the  check, 
which  latter  sum  is  now  held  by  the  receiv- 
er. The  main  purpose  of  the  bill  is  to  re- 
cover of  the  receiver  this  sum.  On  the  facts 
stated,  it  was  a  fraud  on  the  part  of  the  bank 
to  receive  the  check,  if  it  intended  to  collect 
it  and  mingle  the  proceeds  of  the  collection 
with  its  general  assets,  and  for  this  and  oth- 
er reasons  not  material  to  state,  the  check 
and  the  proceeds  of  its  collection  remained 
the  property  of  Olivier,  and  he,  in  the  absence 
of  other  facts  constituting  a  defense,  would 
be  entitled  to  recover  the  same.  This  has 
been  decided  in  several  recent  decisions  of 
this  court,  where  the  reasons  are  given. 
Richardson  v.  Continental  Nat.  Bank,  36  C. 
C.  A.  315,  94  Fed.  450;  Richardson  v.  Dene- 
gre,  35  C.  C.  A.  452,  93  Fed.  572 ;  Richardson 
V.  New  Orleans  Debenture  Redemption  Co. 
52  L.  R.  A.  67,  42  C.  C.  A.  619,  102  Fed.  780; 
Richardson  v.  New  Orleans  Coffee  Co.  43  C. 
C.  A.  583,  102  Fed.  785. 

The  receiver  contends  that  Olivier  is  not 
entitled  to  recover,  ( 1 )  because  he  is  a  stock- 
holder in  the  bairic;  (2)  because  of  laches 
and  delay  in  asserting  his  claim;  and  (3) 
because  he  is  now  estopped  from  asserting  a 
claim  to  the  entire  proceeds  of  the  check,  he 
having  elected  to  prove  his  claim  and  receive 
dividends  as  a  general  creditor.  The  facts 
relevant  to  these  defenses  should  be  stated. 
Olivier  owned  20  shares  of  stock  in  the 
American  National  Bank.  The  bank  was 
found  to  be  so  insolvent  that  it  was  neces- 
sary for  the  comptroller  of  the  currency  to 
assess  the  stockholders  to  the  amount  of  the 
par  value  of  the  stock  held  by  them.  This 
assessment  being  made,  Olivier  on  October 
20,  1896,  paid  to  the  receiver  the  amount  of 
the  assessment  against  him, — $2,000.  On 
the  morning  of  August  5,  1896,  before  he  de- 
posited the  check  as  stated,  Olivier  had  a 
balance  in  the  bank  to  his  credit,  as  shown 
by  his  pass  book,  of  $816.19.  The  check  de- 
posited was  also  entered  on  his  book.  Add- 
ing the  amount  of  the  check,  $716,  to  the 
balance  on  the  book,  $816.19,  the  entire 
amount  of  credit  on  the  book  was  $1,532.19. 
Richardson,  the  receiver,  was  known  to  Oli- 


5oTB. — ^The  question  of  a  shareholder's  right 
at  t  depositor  in  a  bank  as  affected  by  his  rela- 
tioa  to  the  bank  as  shareholder  Is  decided  in 
tbe  above  ease  as  one  of  first  impression.  The 
trwt  relation  of  oflBcers  with  respect  to  ofllciai 
•<^  seems  not  to  obtain  with  reference  to 
ttorkbolders  as  such.  In  the  absence  of  any 
ni&aeetJon  between  the  relations  of  depositor 
ad  aharetaolder,  the  fact  that  the  same  person 
!>cld  the  relation  of  depositor  and  also  of  stock- 
teller  to  the  same  bank  does  not  appear  to 
■ake  his  rfsrhts  or  liabilities  in  either  relation 
4j9»mit  In  any  respect  from  what  they  would 
^  If  be  did  not  hold  the  other  relation  also. 
I^  other  words,  those  relations  do  not  seem  to 
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have  any  necessary  or  natural  connection  with 
each  other. 

As  to  criminal  liability  for  receiving  deposit 
in  bank  knowing  of  its  insolvency,  see,  in  this 
series.  Com.  v.  Junkln  (Pa.)  81  L.  R.  A.  124, 
and  note:  Meadowcroft  v.  People  (111.)  35  L. 
R.  A.  176;  State  v.  Shove  (Wis.)  37  L.  R.  A. 
142;  State  v.  Beach  (Ind.)  86  L.  R.  A.  179; 
and  State  v.  Klfert  (Iowa)  38  L.  R.  A.  485. 

For  trust  in  deposit  received  when  bank  Is 
insolvent,  see  note  to  Bruner  v.  First  Nat. 
Bank  (Tenn.)  34  L.  R.  A.  532:  Richardson  v. 
New  Orleans  Debenture  Redemption  Co.  (C.  C. 
App.  5th  C.)  52  L.  R.  A.  67. 


114 


United  States  Cibcuit  Court  of  AffeaijS. 


Noy,^ 


vier  to  be  a  lawyer.  The  latter  applied  for 
a  blank  form  to  prove  his  claim  against  the 
bank.  On  Olivier's  cross-examination  by 
Kichardson  in  reference  to  the  check  for 
$716,  he  was  asked: 

Q.  Did  you  say  to  me,  or  did  you  claim, 
that  the  money  should  be  returned  to  you? 

A.  Yes;  I  made  the  observation  that  I 
thought  the  money  ought  to  be  returned  be- 
cause the  bank 'had  no  right  to  receive  that 
deposit. 

♦ 

The  following  is  from  Olivier's  deposition : 

Q.  At  the  time  you  made  that  proof  of 
claim  for  the  whole  amount,  $1,532,  did  you 
ask  Mr.  Richardson,  the  receiver,  whether 
you  should  include  that  check  for  $716  or 
not? 

A,  Well,  I  made  the  proof  for  the  whole 
amount.  Mr.  Richardson  had  told  me  that 
my  check  had  gone  into  the  general  assets  of 
the  bank. 

Q.  Had  you  ever  asked  Mr.  Richardson, 
the  receiver,  whether  you  could  claim  back 
the  check  or  the  proceeds  of  the  check  for 
$716  deposited  on  the  5th  of  August,  on  the 
day  prior  to  the  failure  of  the  bank? 

A.  Well,  at  the  time  I  paid  that  assess- 
ment— It  was  at  that  time  I  asked  Mr.  Rich- 
ardson about  that  check,  and  he  said  it  was 
gone;  that  it  was  in  the  general  assets  of 
the  bank.  So  I  paid  the  assessment.  I  did 
not  think  of  making  any  opposition.  I  never 
had  any  lawsuit  before. 

Q.  Why  did  you  ask  him  that  question, — 
for  what  purpose? 

A.  Well,  because  I  thought  they  would  re- 
turn me  that  check,  or  the  amount  of  that 
check,  and  I  could  use  it  to  pay  part  of  my 
assessment,  but  he  told  me  that  it  had  gone 
into  the  general  assets  of  the  bank. 

In  reference  to  paying  the  assessment  of 
$2,000  without  demanding  the  return  of  the 
$716,  the  witness  testified: 

Q.  Did  you  take  my  advice,  or  that  of  any 
other  lawyer,  at  the  time  you  made  that  pay- 
ment to  Mr.  Richardson,  receiver? 

A.  No. 

Q.  Upon  whose  assurance  as  to  the  law  of 
the  case  did  you  act? 

A.  Well,  I  thought,  Mr.  Richardson  being 
a  lawyer,  and  telling  me  it  had  gone  into  the 
general  assets  of  the  bank,  I  need  not  go  to 
consult  with  any  other  lawyer. 

It  is  provided  by  statute:  "The  comp- 
troller shall,  upon  appointing  a  receiv- 
er, cause  notice  to  be  given,  by  adver- 
tisement in  such  newspapers  as  he  may  di- 
rect, for  three  consecutive  months,  calling  on 
all  persons  who  may  have  claims  against 
6uch  association  to  present  the  same,  and  to 
make  legal  proof  thereof."  Rev.  Stat.  § 
5235. 

Under  these  circumstances  Olivier  filled  up 
the  blank  so  as  to  include  both  the  previous 
deposits  and  the  amount  collected  on  the 
chedE,  and  received  the  receiver's  certificate 
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dated  March  10,  1897,  for  the  entire  sum, 
$1,532.19.  Afterwards  he  received  two  divi- 
dends on  the  claim,  one  of  10  per  cent  and 
one  of  5  per  cent.  In  his  bill,  filed  on  June 
19,  1899,  Olivier  tenders  these  dividends  in 
eertified  checks,  so  far  as  they  were  pay- 
ments on  the  money  collected  on  the  chedk, 
one  for  $71.60  and  one  for  $35.80.  Since  the 
bill  was  filed  the  receiver  tendered  Olivier 
other  dividends,  but  he  declined  to  receive 
them.  It  was  conceded  in  the  bill  that  the 
receiver  had  acted  in  good  faith,  and  it  was 
not  claimed  that  it  had  been  his  intention 
to  deceive  or  mislead  the  appellee.  The  cir- 
cuit court  filed  with  the  decree  appealed 
from  an  opinion  shoiwing  the  reasons  on 
which  the  decree  is  based.     (See  note.)* 

It  is  claimed  by  the  appellant  that  the 
fact  that  the  appellee  is  a  shareholder  in  the 
bank  should  deprive  him  of  the  right  to  se- 
cure a  preference.  .  We  quote  from  the  brief 
of  the  learned  counsel  for  the  appellant:  "It 
may  well  be  doubted  whether  a  court  of  equi- 
ty ought  ever  to  give  a  stockholder  of  a 
bank  a  preference  over  the  creditors  of  the 
bank,  when  the  only  ground  for  asking  such 
preference  is  the  fraud  of  the  officers  of  the 
bank,  who  represent  him  in  their  dealings 
with  depositors.  He  is  joint  proprietor  of 
the  business,  interested  in  its  profits,  having 
a  voice  in  the  election  of  its  directors,  and 
therefore  responsible  in  a  measure  for  their 
conduct  of  the  business.     Why  should  he  be 

*The  following  Is  the  opinion  of  the  circuit 
court  (Parlange,  District  Judge)  : 

"It  Is  evident  that  the  complainant  Is  entitled 
to  recover,   under  the  doctrine  of  Richardson 
V.  Denegre,  35  C.  C.  A.  452,  93  Fed.  572.  unless 
by  his  acts  he  has  deprived  himself  of  the  bene- 
fit of  the  doctrine.     I  am  satisfied  that  he  has 
done  nothing  which  can  be  successfully  pleaded 
against  him  as  an  estoppel.     No  one  has  been 
injured  by  his  acts.     No  one  has  been  thereby 
induced  to  change  his  position  to  a  less  favor- 
able one.     Estoppels  en  pais  are  sustained   to 
prevent    the    party    against    whom     they     are 
pleaded  from  gaining  an  unfair  advantage  over 
one  whose  conduct  was  Influenced  by  the  act 
from  which  the  estoppel  is  claimed  to  result. 
In  this  case  the  Injustice,  It  seems  to  me.  would 
be  in  sustaining,  and  not  in  rejecting,  the  plea 
of  estoppel.     Though  it  Is  fully  conceded    (and 
in  fact  it  Is  pleaded)  that  the  receiver  acted  In 
perfect  good  faith,  yet  his  statement  to  the  com- 
plainant  was  material   in   producing  the    con- 
dition of  things  from  which  It  Is  now  claimed 
that  an  estoppel  arisea     The  claimant   is  not 
chargeable  with  laches,  under  the  facets  of  this 
cause :  the  receiver  having  contributed  to   the 
delay  by  his  statement  to  the  complainant,  and 
no  one  having  been  injured  by  the  delay.      For 
the  same  reasons,  and  because  complainant  was 
not  aware  of  the  facts,  the  plea  that  he  should 
be  held  to  his  election  is  not  good.  In  my  opinion. 
The  error  of  mixed  law  and  fact  which  caused 
the  complainant  to  act  as  he  did  is  such  an  error 
as  a  court  of  equity,  in  such  a  case  as  this,  can 
and  should  relieve  from.     Not  to  do  so   -would 
be  unjust  to  the  complainant,  and  would  be  giv- 
ing to  others  an  unfair  advantage  over    him. 
Let  there  be  a  decree  ordering  the  receiver  to 
pay  the  complainant  $716  by  preference,   bein^ 
the  proceeds  of  the  check  on  the  New  Orleans 
National  Bank  received  by  the  receiver  after  the 
failure  of  the  bank.     Let  the  decree  further  or- 
der that  the  money  tendered  by  the  complainant 
he  paid  over  to  the  receiver.'* 
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preferred  to  general  creditors,  who  have  no 
interest  in  the  profits  and  no  voice  in  the 
management,  on  the  score  that  his  agents 
hare  defrauded  everybody,  including  him- 
self?" 

The  statute  fixes  certain  liabilities  on  the 
shareholders  of    national    banks.    They  are 
made  responsible  for  the  contracts  of  the 
bank  to  the  amount  of  their  stock  therein  at 
its  par  value,  in  addition  to  the  amount  in- 
Tested  in  such   shares.     Rev.   Stat.    §    5151. 
The  appellee  has  responded  to  that  liability, 
and    paid    the   amount  of   the   assessment 
a^inst  him.    The  shareholders  of  the  bank, 
imless  they  are  also  officers  of  the  bank,  do 
not  participate  in  its  active  management. 
It  is  true  that  they  select,  either  directly  or 
indirectly,  the   officers, — the  president,   the 
cashier,  and  the  directors, — but  beyond  that 
they  do  not  participate  in  its  control.    When 
a  shareholder  makes  a  general  deposit  in  the 
hank,  the  bank  becomes  his  debtor,  as  in  the 
eise  of  deposits  by  nonshareholders.     When 
he  makes  a  special  deposit,  the  relation  of 
trost  arises,  as  in  the  caee  of  special  depos- 
its by  others.     There  is  no  sound  reason,  we 
think,  for  Vefusing  to  give  a  shareholder  the 
same  remedies  against  the  bank  on  account 
of  its  frauds  that  are  given  to  other  credit- 
ors.   The  shareholder  who  is  a  creditor  oc- 
cupies a  dual  rela'tion  to  the  bank,  and  his 
liabilities  and   duties   in   the  one   relation 
should  not  embarrass  him  in  the  enforcement 
of  hia  rights  in  the  other.    There  is  no  fact 
in  evidence  in  this  case  that  shows  that  the 
appellee  obtained  any  knowledge  or  notice 
of,  or  that  he  in  any  way  participated  in,  the 
frauds  of  the  bank^  so  that  he  should  be 
placed  on  a  footing  different  from  that  of 
onuhareholders  who  had  dealings  with  the 
hank.    To  deprive   him   of  the  rights   and 
remedies  of  others  would  be  to  add  to  the 
responsibilities    and   liabilities    imposed   on 
him  by  the  act  of  Congress  under  which  the 
hanks  are  organized.     To  establish  the  doc- 
trine advanc^  by  the  appellant  would  be  to 
discourage  shareholders  from  dealings  with 
»he  banks  in  which  they  held  stock,  for  they 
vofild  always  be  at  a  disadvantage  as  conn- 
pared  with  other  clients  of  the  banks.     It 
way  be  said  that  it  would  make  the  share- 
•jnlder  more  particular  in  the  selection  of  the 
*itnk's  officers,  but  the  Congress  thought  it 
^ofBeient  to  impose  a  fixed  liability  on  the 
«toekholder,  and  we  do  not  find  precedents 
r^uiring  or  permitting  usi  to  increase  such 
liability.    We  think  the  shareholder  in  cases 
•ike  this  is  entitled  to  the  same  remedies 
^'hat  the  courts  give  to  the  nonshareholder. 

The  deposit  of  the  check  was  made  on  Au- 
pt  5. 1896.  The  bill  was  filed  on  June  19, 
'>^.  lens  than  three  years  after  the  deposit. 
iD  the  application  of  the  doctrine  of  laches 
*>>:enile  is  that  courts  of  equity  are  not 
^^■•nnd  by.  but  they  usually  act  or  refuse  to 
it  in  analogy  to,  the  statute  of  limitations 
r^^^ing  to  actions  at  law  in  cases  of  like 
'baracter.  This  rule  means  that  under  ordi- 
nary circumstances  a  suit  in  equity  will  not 
^  barred  by  laches  before  the  time  fixed  by 
*^  anaIo<?ous  statute  of  limitations  at  law. 
^t  the  statute  of  limitations  would  not  al* 
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ways  govern.  If,  owing  to  special  circum- 
stances, it  was  inequitable  to  apply  the  stat- 
ute, it  might  not  be  applied  in  equity;  and, 
if  equitable  considerations  required  the  ap- 
plication of  the  bar,  it  might  be  applied  in 
cases  where  the  statute  would  not  bar  an  an- 
alogous case  at  law.  Our  attention  is  not 
called  to  any  statute  of  limitations  of  the 
state  of  Louisiana  that  would  bar  a  suit  at 
law  by  Olivier  to  recover  the  money  of  the 
bank  within  the  period  which  elapsed  from 
the  deposit  of  the  check  to  the  time  the  bill 
was  filled.  It  is  true  that,  in  the  absence  of 
any  statute  of  limitations,  equity  discoun- 
tenances gross  laches  in  prosecuting  rights, 
or  long  and  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights.  This  principle 
is  applied  as  a  matter  of  course  *n  cases 
where  to  grant  relief  to  the  party  guilty  of 
the  delay  would  do  injustice  to  innocent 
third  parties  who  acquired  interests  during 
the  delay.  But  in  this  case  there  is  no  an- 
alogous statute  of  limitations  that  would  bar 
the  suit  if  at  law.  No  innocent  third  par- 
ties have  acquired  interests  to  be  affected, 
and  such  delay  as  has  occufred  was  apparent- 
ly caused  by  a  mistake  as  to  the  law  and  the 
facts  caused  by  the  appellant,  the  defendant 
in  the  court  below.  The  rule  as  to  laches  is 
established  to  promote,  and  not  to  defeat, 
justice.  It'  appears  to  us  that  It  would  be 
inequitable  and  contrary  to  precedent  to  ap- 
ply the  doctrine  to  defeat  the  claim  asserted 
in  this  suit.  Godden  v.  Kimmell,  99  U.  S. 
201,  25  L.  ed.  431 ;  Kelley  v.  Boettcher,  29 
C.  C.  A.  14,  66  U.  S.  App.  363,  86  Fed.  66 ; 
Williamson  v.  Monroe^  iOl  Fed.  322;  Wag- 
ner V.  Baird,  7  How.  234,  12  L.  ed.  681 ; 
Billings  v.  Aspen  Min.  d  Smelting  Co,  2  C. 
C.  A.  252,  10  U.  S.  App.  1,  51  Fed.  338,  348. 

The  claim  that- Olivier  is  bound  by  his 
election  is  in  effect  a  claim  that  he  is,  in 
equity,  estopped  from  now  asserting  his 
right  to  the  return  of  the  entire  proceeds  of 
his  check.  The  answer,  in  fact,  presents  the 
defense  in  that  form.  The  answer  asserts 
that  Olivier,  on  account  of  the  facts  stated, 
"is  thereby  forever  estopped  from  altering 
his  position  in  relation  to  said  claim,  and 
from  attempting  to  avoid  the  effect  of  the 
settlement  thereof  which  he  has  voluntarily 
accepted  and  made  with  this  respondent.*' 
A  brief  examination  of  this  defense  will  show 
the  absence  of  several  elements  essential  to 
create  an  equitable  estoppel.  This  will  be 
evident  from  an  attempt  to  apply  the  defini- 
tion of  equitable  estopped,  as  given  by  mod- 
ern authorities,  to  the  facts  of  this  case. 
Pomeroy  says:  "Equitable  estoppel  is  the 
effect  of  the  voluntary  conduct  of  a  party, 
whereby  he  is  absolutely  precluded,  both  at 
law  and  in  equity,  from  asserting  rights 
which  might  perhaps  have  otherwise  existed, 
either  of  property,  of  contract,  or  of  remedy^ 
as  against  another  person  who  has  in  good 
faith  relied  upon  such  conduct,  and  has  been 
led  thereby  to  change  his  position  for  the 
worse,  and  who  on  his  part  acquires  some 
corresponding  right  either  of  property,  of 
contract,  or  of  remedy."  2  Pom.  Eq.  Jur. 
§  804. 

The  position  of  the  receiver  has  not  hern 
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changed  by  any  act  of  the  appellee.  The  re- 
ceiyer  has  not  in  good  faith  acted  on  any 
representation  or  act  of  the  appellee  so  that 
^e  change  of  position  on  the  part  of  the  ap- 
pellee will  injuriously  affect  the  rights  of  the 
receiver  or  of  those  whom  he  represents.  It 
could  not  have  been  Olivier's  purpose  to  elect 
to  prove  his  claim  for  the  proceeds  of  the 
check  as  a  general  creditor  because  he 
thought  he  would  obtain  a  larger  dividend  in 
that  way.  He  could,  of  course,  as  a  general 
creditor,  or  as  a  privileged  creditor  or  claim- 
ant, receive  no  more  than  the  amount  of  the 
check.  If  the  bank  was  able  to  pay  its  debts 
in  full,  he,  a«  a  general  creditor,  would  be 
paid  in  full;  and,  if  the  assets  were  not  suffi- 
cient to  pay  in  full,  he,  as  a  general  creditor, 
would  receive  only  a  pro  rata  share.  On  the 
other  hand,  as  a  preferred  creditor  he  would 
obtain  in  full  the  amount  of  the  check.  It 
is  therefore  clear  that  he  did  not  elect  to 
prove  the  claim  as  a  general  creditor  with 
the  expectation  that  he  would  obtain  more 
than  if  he  claimed  a  return  of  the  amount 
of  the  check.  The  evidence  shows  that  his 
original  purpose  was  to  claim  as  a  privileged 
creditor,  and  he  had  said  to  the  receiver  that 
"he  thought  the  money  ought  to  be  returned, 
because  the  bank  had  no  right  to  receive  the 
deposit,"  but,  on  the  assurance  of  the  receiv- 
er that  the  collection  had  passed  into  the 
general  fund,  he  proved  the  claim  as  a  gen- 
eral creditor.  The  acts  or  representations 
of  Olivier  will  not  create  an  estoppel  against 
him,  and  in  favor  of  the  receiver,  unless  the 
receiver  was  deceived  or  misled.  If  the  re- 
ceiver was  cognizaift  of  the  facts,  he  cannot 
claim  to  have  been  misled  or  deceived,  and 
cannot  urge  an  estoppel  on  account  of  the 
appellee's  conduct,  which  indicated  a  differ- 
ent state  of  facts.  2  P<fm.  £q.  Jur.  S  810. 
The  record  leads  us  to  believe  that  the  receiv- 
er must  have  known  when  and  under  what 
circumstances  the  check  was  collected.  He 
should  not  have  treated  the  collection  as  a 
part  of  the  general  assets  of  the*  bank.  Hav- 
ing knowledge  of  the  real  facts,  he  cannot 
claim  to  have  been  misled  by  Olivier's  proving 
the  collection  as  a  part  of  his  account 
against  the  bank.  It  cannot,  we  think,  be 
fairly  claimed  that  Olivier,  with  full  knowl- 
edge of  all  the  facts,  and  without  induce- 
ment or  suggestion  on  the  part  of  the  receiv- 
er, so  conducted  himself  in  the  assertion  of 
his  claim  and  the  receipt  of  the  dividends 
that  it  would  now  be  contrary  to  equity  and 
good  conscience  for  him  to  be  allowed  to  al- 
lege and  prove  the  truth.  The  doctrine  of 
equitable  estoppel,  therefore,  should  not  be 
applied  to  this  case.  2  Pom.  £q.  Jur.  §9 
805,  808,  809. 

Some  observations  were  made  by  the  Su- 
preme Court  in  the  case  of  Dickson  v.  Pat- 
terson, 160  U.  S.  584,  592,  40  L.  ed.  543,  548, 
16  Sup.  Ct  Rep.  373,  that  seem  pertinent  to 
the  instant  case.  That  was  a  suit  brought 
to  procure  a  decree  to  rescind  certain  sales 
of  real  estate  on  the  ground  of  fraud.  The 
plaintiff  and  the  defendant  had  been  dealing 
in  real  estate  together.  They  had  made 
purchases  and  sales.  The  plaintiff  had  re- 
ceived some  money  from  the  defendant  on  a 
63  L.  R.  A. 


sale  made  by  the  latter  on  their  joint  ac- 
count.    Later  he  filed  a  bill  to  set  aside  the 
sale.     The  court  below  dismissed  the  bill  on 
the  ground  that  the  plaintiff  had  elected  to 
retain  what  he  had  received  from  the  sale  of 
the  land  in  question,  and  to  pursue  his  claim 
for  moneys  claimed  to  be  still  due.    The  cir- 
cuit court  held  that  after  the  alleged  fraud 
came   to   his   knowledge  he   was   bound  to 
promptly  make  his    dection,   and,    having 
elected  to  let  the  sale  stand,  he  could  not 
thereafter  maintain  an  action  to  set  it  aside. 
The  bill  having  been  dismissed  for  these  rea- 
sons, which  we  have  very  briefly  stated,  an 
appeal  was  taken   to   the  Supreme   Court. 
The  Supreme  Court  reversed  the  decree  of 
the  circuit  court,  and  laid  much  stress  on 
the  fact  that  Patterson's  action  had  induced 
or  caused  the  conduct  of  Dickson  which  was 
insisted  on  as  an  election.    The  court  said: 
"But  there  are  other  considerations  which 
preclude  Patterson  from  insisting  that  Dick- 
son made  his  election  of  remedies,  and  mu.^t 
abide  by   that   election.    During  the  corre- 
spondence that  took  place  between  the  par- 
ties in  1886,  Dickson,  so  far  as. the  record 
shows,  was  not  aware  that  the  sale  and  coi;- 
veyance  to  Boehme  was  merely  fictitious,  and 
in  execution  of  Patterson's  scheme  to  defraud 
him.    Patterson  assured  .him  that  that  sale 
was  a  real  one,  and  there  is  no  proof  to  show 
that  Dickson  at  the  time  knew  or  believed 
anything  to  the  contrary.     If  it  was  a  real 
sale,  Dickson,  having  joined  in  the  deed  to 
Boehme,  could  not  go  behind  it,  unless  he 
could  show  that  the  latter  did  not  purchase 
in  good  faith.     But,  from  what   Patterson 
wr(^e  to  him,  he  had  no  reason  to  doubt  the 
validity  of   the  sale  to   Boehme.     Besides, 
Patterson  induced  Boehme  to  inform  Dick- 
son by  letter  that  the  amount  paid  was  only 
$6,000,  and  that  it  was  changed  in  the  deed 
to  $10,000  at  his   (Boehme's)    request,  and 
that  Patterson  was  an  honest  man.  with  a 
good  reputation.    All  this  was  well  calcu- 
lated to  make  the  impression  upon  Dickson 
tliat  the  only  relief  he  could  have  against 
Patterson  was  to  o&fotn  an  accounting,  and 
a  decree  or  judgment  for  such  additional  «vm 
as  was  justly  due  him"     (The  italics  are 
ours.)     Dickson  v.  Patterson,  160  U.  S.  584, 
591,  40  L.  ed.  543,  548,  16  Sup.  Ct.  Rep.  37(). 

Tlie  court  held  that,  no  rights  of  innocent 
third  parties  having  intervened,  the  plaintiff 
ought  not  to  be  denied  the  fullest  relief  to 
which,  according,  to  the  principles  of  equity, 
he  was  entitled.  We  think  this  case  is  in- 
structive, as  tending  to  show  that  a  plain- 
tiff should  not  be  held  to  have  made  an  elec- 
tion which  creates  an  estoppel  against  him 
if  his  conduct  in  making  such  election  was 
in  any  way  influenced  by  the  acts  of  the  de- 
fendant. Can  one  doubt,  to  apply  the  lan- 
guage of  the  Supreme  Court,  that  what 
Richardson,  the  lawyer  and  receiver,  said  to 
Olivier  was  well  calculated  to  make  the  im- 
pression on  the  latter  that  the  only  relief  he 
could  have  against  the  receiver  of  the  bank 
was  to  obtain  a  pro  rata  distribution  by 
proving  his  claim  as  a  general  creditor? 

The  learned  counsel  for  the  appellant  has 
cited  many  cases  on  the  point  now  under  dis- 
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raseioiL   We  shall  briefly  comment  on  the 
tvo  eases  which   he  has   selected  as  being 
Df3re«t  in  point.     One  of  the  cases  so  select- 
ed h  .Aaiwun  v.  Jacoby  93  Mo.  344,  345,  6  S. 
W.  240.  253.     This  was  an  action  of  trover 
/^r  the  conversion  of  a  number  of  bales  of 
bops.   The  court  first  held  that  a  demurrer 
to  the  evidence  should  have  been  sustained  be- 
cause no  conversion  was  proved,  because,  **& 
mere  bailee,  whether  common  carrier  or  oth- 
erwise, id  guilty  of  no  conversion,  though  he 
reifive  property  from  one  not  rightfully  enti- 
tlnl  to  possession,  and,  acting  as  a  mere  con- 
duit, delivers  it  in  pursuance  of  the  bail- 
Dtint.  if  this  is  done  before  notice  of  the 
rights  of  the  real  owner."    This  ruling  real- 
ly disposed  of  the  ca^e,  but  the  court  further 
((jQsidered  the  effect  of  obtaining  a  judgment 
a$  OD  contract  for  the  value  of  the  hops,  say- 
ing:   "There  was  error  committed  in  regard 
to  the  allowance  of  the  claim  presented  to 
the  a&^ignee  of  Jacob,  in  regard  to  the  force 
and  elTect  of  said  allowance.     That  allow- 
ijut  was,  to  all  intents  and  purposes,  a  judg- 
ment, appealable  from  as  such,  and  conclu- 
sire  as  such.     .     .     .     The  official  record  of 
the  assignee  shows  positively  that  he  refused 
to  allow  the  claim  on  the  iMi^is  of  a  conver- 
sion, hut  allowed   it   as  on   account.     The 
ret-ord    of    the    assignee    also    shows    that 
'hcob  was  adjudged  by  the  assignee  enti- 
tled to  a  reduction  of  2^  per  cent  commission 
CO  the  hops,  and  the  claim  was  then  allowed 
i.  e..  with  such  a  deduction),  and  it  was  ad- 
mitted on  the  trial  that  plaintiflfs  had  re- 
ceived several   thousand  dollars  on  the  al- 
l^vred  claim,  and  at  that  time  the  assigned 
e-tate  of  Jacob  was  still  unsettled,  and  it  did 
ac't  appear  what  additional  payment  would 
he  made  on  account  of  allowance.     In  such 
nrenmstances  as  the  foregoing,  the  conver- 
*if'n,  if  any  had  occurred,  must  be  deemed  as 
waived.    Clearly,    the    plaintiflfs   could    not 
ave  two  strings   to  their  bow, — could  not 
•itify  the  act  of  Jacob,  on  the  one  hand,,  by 
"aTintf  their  claim  allowed  in  the  ordinary 
^av,  with  a  deduction  of  commissions,  and 
•ien.  on  the  other  hand,  proceed  as  for  a 
'>nver!iion.     The   two  proceedings  were  ut- 
t'^rly  incompatible.     The  plaintiffs  were  put 
^?^n  their  election  to  choose  which  remedy 
;)^T  would  pursue,  and,  having  elected  to  go 
^'i'lTi  the  assignee  as  aforesaid,  were  neces- 
'iriJy  precluded  from  any  other  or  further 
viErtJy;'    The  court  added  that  "any  other 
l^'ry  announces    this    remarkable   result: 
"at  Jacob  is  allowed  a  commission  of  2^ 
'•^^  c*n  on  the  value  of  hops  he  is  alleged 
Vi  bve  ttjnverted   tortiously."      And,  after 
''-^■luis  a  number    of   cases   involving    the 
'jjes  of  personal  property,  in  which  plain- 
'^'j  ttere    not    permitted    to    sue    for    the 
:r.f^  and  also  sue  for  the  property  or  for 
'*«  eonverpion,  the  court  added :     "For  the 
-'«t  obvious   reasons,    then,   the   plaintiffs 
^M  not  with  one  hand  gather  in  the  pro- 
*^«  of  the  hops    in  the  assignee's   court, 
'-^  with   the   other    hand    take    the    hops 
f  !'a«r  proceeds    in    the  circuit  court." 
JHif  ease  of  Burrotca  v.  JohntZj  57  Kan. 
-  "M.  48  Pac.  28,  is  the  other  case  cited 
^  ^"-.^  brief   for    api>ellant.     In  this   case 


the  claim  was  first  allowed  as  a  debt  against 
the  estate  in  the  hands  of  the  assignee. 
Under  the  Kansas  laws,  on  the  allowance 
of  the  claim  it  "became  in  effect  a  judg- 
ment." After  the  creditor  had  in  this 
way  obtained  judgment  as  a  creditor,  he 
sought  to  obtain  a  preference  by  showing 
that  he  was  entitled  to  a  return  of  the 
entire  fund  on  which  his  debt  was  based. 
The  court  held  that  the  claim  as  last  as- 
serted was  barred  by  the  Kansas  statute 
of  limitations  of  three  years.  The  court 
further  held  that  the  trust  sought  to  be 
enforced  could  not  be  establish^  because 
the  evidence  was  not  sufficient  on  a  vital 
point.  The  oourt  said:  "It  is  impossible 
to  say,  from  the  record,  with  certainty, 
that  the  assignee  e\'er  got  these  funds  in 
any  form.  A  trust  is  not  imposed  on  tlie 
assignee  unless  the  funds  of  the  plaintiff 
actually  came  into  his  hands  in  their  orig- 
inal form,  or  commingled  with  the  estate, 
or  had  been  used  by  the  assignor  to  swell 
and  increase  the  estate  which  passed  by  the 
deed  of  assignment*" 

It  was  after  disposing  of  the  case  on  these 
vital  points  that  the  court  made  the  ob- 
servations about  the  election  of  remedies, 
and  held  that  the  claimant's  election  to 
prove  his  claim  as  a  general  creditor  was 
conclusive  against  him  in  his  effort  to  es- 
tablish the  trust. 

It  will  be  observed  that  in  both  of  the 
cases  mainly  relied  on  by  the  appellant  the 
election  made  was  held  to  have  been,  under 
the  local  law,  in  effect  the  bringing  oi  a 
suit  and  tlie  obtaining  of  a  judgment.  In 
neither  case  was  the  point  concerning  the- 
doctrine  of  election  necessary  to  a  decision 
of  the  case.  The  defendant  in  neither  case 
did  anything  to  cause  the  claimant  to  pre- 
sent his  claim  as  a  general  creditor.  We 
do  not  question  that  the  court  in  each  of 
these  cases  arrived  at  a  correct  conclusion, 
but  neither  of  them  can  be  considered  as 
controlling  authority  in  the  present  case. 

It  is  not  feasible  to  comment  on  all  the 
cases  which  counsel  cite  as  bearing  on  the 
question  of  election  and  estoppel.  Many  of 
them  assert  well-recognized  principles  ap- 
plied to  plain  cases, — cases  where  the  plain- 
tiff has  brought  a  suit  on  a  contract  and  sub- 
sequently sought  to  avoid  the  same  contract 
and  cases  where  a  plaintiff  has  sued  for  the 
purchase  money  of  chattels,  and  afterwards, 
in  another  suit,  claimed  the  chattels  them- 
selves. In  many  of  the  cases  the  election  of 
the  plaintiff  has  put  the  defendant  to  costs 
and  placed  him  in  a  position  he  would  not 
have  occupied  except  for  such  election.  In 
some  of  the  cases  the  rights  of  innocent  third 
parties  have  intervened,  based  on  the  plain- 
tiff's election.  All  such  cases  may  easily 
be  distinguished  from  the  instant  case.  In 
this  case  no  suit  was  brought,  except  the 
one  now  trying.  The  plaintiff  only  proved 
a  claim  which  he  was  required  to  prove 
by  statute,  and  included  in  the  proof  the 
collection  in  dispute.  Whether  he  claimed 
as  a  common  creditor,  or  sought  to  obtain 
the  entire  collection,  what  he  asked  for  in 
either  case  was  the  money.    The  case  is  not 
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analogous  in  that  respect  to  cases  where 
a  plaintiff  must  elect  to  sue  for  or  claim 
specific  property  or  its  price.  In  this  case, 
clearly,  he  was  in  some  measure  induced 
to  take  the  course  he  took  by  the  receiver's 
statement.  The  dividends  he  received,  even 
if  not  returned  as  they  were,  would  have 
been  only  a  part  payment  on  the  entire 
sum  that  he  was  entitled  to  receive.  There 
is  not  that  incompatibility  that  would 
exist  in  a  case  where  a  plaintiff  sought  to 
gather  in  with  one  hand  the  property  he 
had  sold,  and  its  purchase  money  with  the 
other.  The  plaintiff  here  has  only  sought 
to  obtain  the  money.  The  receiver  was  not 
deceived  or  misled.  His  position  was  not 
altered  to  his  detriment.  The  rights  of 
no  third  person  have  intervened.  Olivier 
did  not  seek  any  advantage.  He  presented 
his  claim  in  the  first  instance  in  a  way 
which  could  not  by  possibility  give  him 
more  than  he  will  obtain  by  his  suit.  He 
acted  in  good  faith  and  with  no  improper 
motive.  All  these  considerations — not  any 
one  of  them  alone — constrain  us  to  hold  that 
Olivier  made  no  such  election  as  to  create 
an  estoppel  against  him. 

The   decree  of  the   Circuit   Court  is  af- 
firmed. 


Mrs.  Sarah  E.  ATKINS,  Appt., 

^' 

C.    O.  WILCOX,    Trustee,    etc.,  of  Leopold 

Keiffer,  Bankrupt. 

(44  C.  C.  A.  626,  105  Fed.  595.) 

1.  A  bankruptcy  trnntee  has  ■nfllcleiit 
Intcrent  to  be  entitled  to  contest  the  claim 
of  the  biinknipt's  landlord  to  a  lien  on  the 
assets  for  rent. 

9.  A  petition  for  bankruptcy  llled  by 
a  tenant  at  a 'time  when  there  Is  no  de- 
fault in  payment  of  rent  notes  does  not 
mature  the  notes  for  the  remainder  of  the 
term,  so  as  to  give  the  landlord  a  lien  on  the 
bankrupt's  assets  for  their  amount,  under 
a  provision  in  the  contract  that  upon  failure 
to  pay  rent  punctually  the  rent  for  the  unex- 
pired term  shall  at  once  become  due  and  ezigl- 

»    ble. 

8.  Under  a  utatnte  reqnirlngr  debts  to 
be  fixed  liabilities  absolutely  owlnv 
at  the  time  of  filing  the  petition,  to  be  prov- 
able in  bankruptcy,  claims  for  unaccrued  rent 
flr«)  not  provable,  where  by  the  terms  of  the 
lease  the  rent  is  to  abate  in  case  of  destruc- 
tion of  the  property,  or  if  the  lessee  is  de- 
prived of  its  use. 

(Pecember   18,    1900.) 

APPEAL  by  opponent  from  a  judgment  of 
the  District  Court  of  the  Unitwl  States 
for  the  Eastern  District  of  Louisiana  affirm- 
ing the  account    of    a  bankruptcy    trustee 

Note. — ^The  above  decision  construing  the 
bankrupt  law  with  respect  to  what  constitutes 
a  fixed  liability  absolutely  owing  by  the  bank- 
rupt at  the  time  of  filing  the  petition  la,  so 
far  as  it  applies  to  obligations  for  rent  under 
unfinished  leases,  the  highest  authority  up  to 
this  time.  See  other  authorities  on  the  ques- 
tion, cited  In  the  briefs. 
53  L.  H.  A. 


which  disallowed  the  opponent's  claim  for 
priority  of  a  claim  for  rent  to  accrue  under 
a  lease.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  McCormick,  and 
Shelby,  Circuit  Judges. 

Mr,  Robert  J.  Maloney,  for  appellant: 

A  landlord  is  entitled,  out  of  the  proceeds 
of  personal  property  upon  the  demised 
premises  in  the  hands  of  a  receiver  or  trus- 
tee in  bankruptcy,  to  priority  of  rent  due 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  not  exceeding  one  year,  as  upon 
execution. 

Re  Geraon,  8  Pa.  Dist.  R.  277,  1  N.  B.  N. 
315. 

A  claim  for  rent  under  a  lease  is  a  lien 
upon  the  stock  and  fixtures  prior  to  the  ad- 
judication in  bankruptcy,  and  the  trustee 
takes  said  stock  subject  to  said  lien,  and 
there  is  no  fund  for  distribution  under  §  64 
until  this  existing  lien  has  been  discharged 
by  payment  or  otherwise. 

Marshall  v.  Knox,  16  Wall.  551.  21  L.  ed. 
481;  Jerome  v.  McCarter,  04  U.  S.  734,  24 
L.  ed.  136. 

The  trustee  takes  the  property  of  the 
bankrupt  subject  to  the  liens  and  equities 
existing  in  favor  of  third  parties. 

Re  Falls  City  Shirt  Mfg.  Co,  98  Fed.  592. 
1  N.  B.  N.  665 ;  Goldman  v.  Smith,  1  N.  B. 
N.  291;  Goodwin  v.  Sharkey,  80  Pa.  149: 
Re  Goldstein,  1  N.  B.  N.  422;  Reed  v.  BuU- 
ington,  49  Miss.  223;  Re  Gerson,  8  Pa.  Dist. 
R.  277,  1  N.  B.  N.  315;  Simpson  v.  City 
Sav.  Ba/nk,  56  N.  H.  466,  22  Am.  Rep.  491 ; 
Collier,  Bankruptcy,  p.  373;  Gardner  v. 
Cook,  7  Nat.  Bankr.  Reg.  346,  Fed.  Cas.  No. 
5,226;  McLean  v.  Klein,  3  Dill.  113.  Fed. 
Cas.  No.  8,884;  Re  Thiessen,  2  N.  B.  N.  Rep. 
625. 

Messrs.  E.  T.  Floranee,  CliarleB 
Rosen,  and  Edgar  M.  Caluif  for  appel- 
lee: 

A  claim  for  future  rent  is  not  provable 
in  bankruptcy. 

The  effect  of  a  bankruptcy  act  is  to  wipe 
out  the  debt  of  the  bankrupt. 

The  prohibition  against  impairing  the  ob- 
ligation of  contracts  is  not  binding  upon 
Congress,  but  only  upon  the  states. 

Parker  v.  Davis,  12  Wall.  457,  20  L.  ed. 
287;  Sinking  Fund  Cases,  99  U.  S.  700,  sub 
nom.  Union  P.  R.  Co,  v.  United  States,  25 
L.  ed.  496. 

Unless  the  appellant's  claim  is  a  "fixed 
liability  .  .  .  absolutely  owing"  at  the 
time  of  the  filing  of  thip  petition  in  bank- 
ruptcy, whether  then  paya])le  or  not,  it  is  not 
provable  against  the  bankrupt  estate. 

Re  Frankel,  2  N.  B.  N.  Rep.  845. 

The  claim  of  the  landlord  for  the  future 
rent, — the  rent  not  yet  due,  the  rent  for 
the  unexpired  term  of  the  lease, — is  not  a 
fixed  liability  and  absolutely  owing. 

Bailey  v.  Loeb,  2  Woods,  678,  Fed.  Cas. 
No.  739;  AuHol  v.  Mills,  4  T.  R.  94;  JLtiri- 
sing  V,  Prendergast,  9  Johns.  127 ;  Savory  v. 
Stocking,  4  Cush.  607;  Rosier  v.  Kuhn.^  S 
Watts  &  S.  183;  English  v.  Key,  39  Alau 
115;  Re  Jefferson,  9*3  Fed.  948;  Bray  v 
Cobb,  100  Fed.   270,   2  N.   B.  N.  Rep.  586  • 
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Re  Mahler,  2  N.  B.  N.  Rep.  70 ;  Re  Amstein, 
101  Fed.  706,  2  N.  B.  N.  Rep.  106;  Re 
Chambcrsy  2  N.  B.  N.  Rep.  864;  Re  Collig- 
non,  2  X.  B.  N.  Rep.  660;  Re  Kingman,  I 
N.  B.  N.  518;  Re  Cronson,  1  N.  B.  N.  474; 
Re  ShiUiday,  1  N.  B.  N.  475 ;  Re  Ella,  98 
Fed.  967,  2  N.  B.  N.  Rep.  360;  Bailey  v. 
Loeb,  2  Woods,  578,  Fed.  Cas.  No.  739;  Re 
Commercial  Bulletin  Co.  2  Woods,  220,  Fed. 
Cas.  No.  3,060;  Re  May,  7  Ben.  238,  Fed. 
C«.  Ko.  9,325;  Re  Hufnagel,  12  Nat.  Bankr. 
Reg.  554,  Fed-  Cas.  No.  6,837;  Ex  parte 
Boughton,  1  Low.  Dec.  554,  Fed.  Cas.  No. 
6J25;  ife  Webb,  6  Nat.  Bankr.  Reg.  302, 
Fed.  Cas.  No.  17,315;  Re  Ives,  18  Nat. 
Bankr.  R^.  28,  Fed.  Cas.  No.  7,116. 

It  is  the  duty  of  the  trustee  to  file  his  ac- 
count and  place  thereon  only  such  claims  as 
in  his  judgment  are  proper;  and  it  is  the 
duty  of  the  referee  and  the  court  to  allow 
only  such  claims  as  the  bankruptcy  act  says 
are  provable  and  allowable. 

The  trustee  properly  opposes  an  illegal 
claim. 

Re  Fixen  d  Co.  50  L.  R.  A.  605,  42  C.  C. 
A.  354,  102  Fed.  295,  2  N.  B.  N.  Rep.  885. 

MeCormaoky  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

On  the  4th  day  of  May,  1899,  Leopold 
Keiffer,  by  a  written  lease,  rented  from  the 
appellant,  Mrs.  Sarah  £.  Atkins,  certain 
premises  described  in  the  lease  for  the  term 
of  one  year,  commencing  on  the  1st  day  of 
October,  1899,  and  ending  on  the  30th  day 
of  September,  1900,  for  a  monthly  rental  of 
$333.33i,  for  which  Keiffer  executed  and  de- 
livered to  the  appellant  twelve  rent  notes, 
bearing  even  j^ate  with  the  lease,  and  paya- 
ble to  the  lessor,  one  on  the  1st  day  of  No- 
Tember,  1899,  and  one  on  the  1st  day  of  each 
and  every  succeeding  month  ( except  the  last 
one,  payable  on  the  30th  of  September ) ,  fix- 
ing the  interest  at  the  rate  of  8  per  cent  per 
annum  from  maturity  until  paid.  The 
lease  recited  that  should  the  property  be  de- 
stroyed by  Are,  or  should  the  lessee  be  de- 
prived of  the  use  of  the  premises  by  some 
other  unforeseen  event,  not  due  to  auy  fault 
or  neglect  on  his  part,  then  he  should  be  en- 
titled to  a  credit  for  the  unexpired  term  of 
the  lease,  and  the  corresponding  proportion 
of  rent  notes  should  be  annulled  and  re- 
turned to  him.  At  the  time  of  the  making 
of  this  lease  Keiffer  was  in  possession  of  the 
premises  under  a  lease  of  similar  import 
bearing  date  8th  of  June,  1898,  which  pro- 
vided for  a  term  of  one  year,  commencing 
on  the  1st  day  of  October,  1898,  and  ending 
on  the  30th  "day  of  September,  1899.  On 
October  3,  1S99,  Keiffer  presented  his  peti- 
tion, to  the  court  of  bankruptcy  to  be  ad- 
adjudged  a  bankrupt,  which  petition 
in  the  judge's  absence,  was  referred  to 
a  referee,  who  on  the  same  day  declared 
and  adjudged  the  petitioner  to  be  a  bank- 
rupt. By  a  stipulation  of  the  parties,  only 
certain  portions  of  the  record  in  the  bank- 
rupt proceeding  were  brought  up  on  this  ap- 
peal, from  which  it  appears  that  the  ap- 
pellant made  proof  of  a  secured  debt  against 
the  estate  of  the  bankrupt  on  October  31, 
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1899,  claiming  the  aggregate  amount  of  the 
twelve  rent  notes  given  and  held  under  the 
lease  of  May  4,  1899,  and  to  become  payable 
as   above   recited.     The    claim    and    proof 
thereof  embraced  other  items,  which  do  not 
require  further  notice  here.     On  November 
21,  1899,  this  proof  of  debt  was  filed  by  the 
referee.    The  record  we  have  does  not  show 
any  further  action  in  the  bankrupt  estate 
until  March  7,  1900,  when  an  account  of  CL 
O.  Wilcox,  trustee  of  the  estate  of  Leopold 
Keiffer,  bankrupt,  was  presented  to  and  filed 
by  the  referee,  who  thereon  made  an  order 
of  that  date,  as  follows:     ''Let  a  meeting 
of  creditors  be  held  on  March  20,  1900,  at 
3  p.  M.     Let  them  be  notified  according  to 
law,  and  that  they  do  show  cause  on  the 
above  date  why  said  account  should  not  be 
approved    and    homologated."    The  account 
showed  the  receipt  of  all  of  the  funds  that  had 
come  into  the  hands  of  the  trustee,  aggre- 
gating $3,651.44.     It    also    showed    twenty 
items  of  disbursement  that  had  been  made 
by  the  trustee,  and  bore  an  item,  "Reserved 
for  future  costs,  $150.00,"  which,  added  to 
the    disbursements,     aggregated     $2,253.77. 
Among  the  disbursements  is  the  following: 
*'Mrs.  Sarah  E.  Atkins,  landlord.    Rent  for 
September,    October,   and   November,    1899, 
three  months,  at  $333.33^,  $1,000.00."     On 
March  ^0,  1900,  the  appellant  appeared  be- 
fore the  referee  and  filed  her  written  opposi- 
tion to  the  account  submitted  by  the  trus- 
tee, on  the  ground  that  she  had  proved  her 
claim  for  rent  for  the  whole  of  the  twelve 
months  specified  in  the  lease  of  May  4,  1899 
(and  other  grounds  not  necessary  here  to 
notice),  and    that  by    the    laws  of    Louisi- 
ana she  has  a  lien  of  the  first  rank  on  all 
the  property  in  the  leased  premises,  and  that 
the  total  assets  in  the  hands  of  the  trustee 
and  on  deposit  to  the  credit  of  the  estate 
were  realized  from  the  sale  of  the  property 
contained  in  the  leased  premises,  and  subject 
to  her  lien,  wherefore  she  opposes  each  and 
every  item  on  said  account,  and  prays  that 
she  be  declared  entitled  to  a  lien  first  in 
rank  on  all  the  property  contained  in  the 
leased    premises,    or   on   the   proceeds,    and 
that  the  account  of  the  trustee  be  amended, 
and  he  be  ordered  to  pay  to  her  the  full 
amount  of  her  claim  in  preference  to  all 
other  claims.     The  referee  rejected  her  claim 
for  the  months  of  December,  1899,  to  Sep- 
tember,  1900,  inclusive,  for  reasons  elabo- 
rately given  in  his  judgment  thereon,  from 
which  judgment  Mrs.  Atkins  appealed  to  the 
judge  sitting  in  the  court  of  bankruptcy, 
by  whom  the  judgment. of  the  referee  was 
affirmed,  and  she  prosecutes  this  appeal. 

It  appears  that  the  trustee  occupied  the 
premises  during  the  months  of  October  and 
November,  1899,  and  that  he  allowed  and 
paid  on  Mrs.  Atkins'  claim  for  rent  the  rent 
which  accrued  for  the  months  of  October 
and  November,  under  the  current  lease,  at 
the  rate  and  amount  of  the  notes  which  had 
been  given  therefor.  The  appellant  insists 
that  the  trustee  was  without  right  or  inter- 
est to  contest  the  lien  of  the  opponent,  as  it 
was  claimed  in  her  proof  of  debt.  We  are 
clear  that  this  position  is  not  well  taken. 
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By  the  express  terms  of  the  statute  the  trus- 
tee is  selected  by  the  creditors.  By  the 
clearest  implication  he  represents  all  the 
creditors,  and  as  such  representative  has 
an  interest  in  the  just  administration  of  the 
estate  which  belongs  to  the  creditors.  More- 
over, this  right  is  expressly  recognized  in 
the  sixth  paragraph  of  general  order  in 
bankruDtcT  21  (32  G.  C.  A.  xxii.,  89  Fed. 
ix.)y  whicn  has  itself  the  force  of  a  stat- 
ute, even  if  not  clearly  founded  on  the  text 
of  the  statute,  which  we  think  it  is.  It  ap- 
pears to  give  the  trustee  precedence  even  of 
tfie  creditors,  for  the  language  is  that, 
'Vhen  the  trustee  or  any  creditor  shall  de- 
sire the  re-examination  of  anv  claim  filed 
against  the  bankrupt's  estate,  he  may,"  etc. 
The  appellant  by  her  proof  of  debt  appears 
to  found  her  claim,  in  part  at  least,  on  the 
following  provision  in,  the  lease:  "Should 
the  lessee  at  any  time  fail  to  pay  the  rent 
punctually  at  maturity  as  stipulated,  the 
rent  for  the  whole  unexpired  time  of  this 
lease  shall,  without  putting  said  lessee  in 
default,  at  once  become  due  and  exigible." 
In  her  alMavit  in  support  of  her  claim  she 
contends:  "According  to  the  terms  of  said 
lease,  the  note  maturing  November  1-4, 
1899,  not  having  been  paid,  then  the  whole 
unexpired  amount  of  said  lease  represented 
by  said  notes  becomes  due  and  exigible." 

At  the  date  of  the  adjudication  in  bank- 
ruptcy, and  at  the  date  when  the  debt  was 
proved,  there  had  been  no  default  in  the 
payment  of  rent  under  the  then  current 
lease,  or  any  violation  of  its  conditions  which 
would  render  the  notes,  or  any  of  them, 
given  for  the  rent  that  was  to  accrue  due 
and  exigible,  and  authorize  the  lessor  to  en- 
force her  lien  on  the  property  then  in  the 
leased  premises  for  the  payment  of  all  or 
any  one  of  the  rent  notes  given  and  held  un- 
der that  lease.  The  lease  does  not  provide 
in  express  terms  that  the  bankruptcy  of 
the  lessee  would  have  the  effect  to  mature 
the  notes  and  render  them  exigible.  The 
present  bankruptcy  act  has  no  direct  pro- 
vision on  this  subject.  The  bankruptcy  act 
of  1867  contained  this  provision:  "Where 
the  bankrupt  is  liable  to  pay  rent  or  other 
debt  falling  due  at  fixed  and  stated  periods, 
the  creditor  may  prove  for  a  proportionate 
part  thereof  up  to  the  time  of  the  bank- 
ruptcy, as  if  the  same  grew  due  from  day 
to  dav,  and  not  at  such  fixed  and  stated 
periwis."  [14  Stat,  at  L.  617,  chap.  176] 
Section  19. 

No  such  provision,  or  its  equivalent,  ap- 
pears in  the  present  act.  Its  language  ap- 
plicable to  the  case  we  are  considering  is 
that  debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are  a 
fixed  liability,  as  evidenced  by  a  judgment 
or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  peti- 
tion against  him,  whether  then  payable  or 
not,  with  any  interest  thereon  which  would 
have  been  recoverable  at  that  date,  or  with 
a  rebate  of  interest  upon  such  as  were  not 
then  payable  and  do  not  bear  interest.  Sec- 
tion 63.  This  provision  has  not  yet  been 
construed  by  the  Supreme  Court,  nor,  as  far 
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as  we  are  advised,  by  any  one  of  the  circuit 
courts  of  appeals.  The  National  Bank- 
ruptcy News  reports  show  that  it  has  been 
frequently  ruled  on  by  referees  in  bank- 
ruptcy, and  by  four  of  the  judges  for  dis- 
tricts in  other  circuits.  In  the  opinions  of 
the  referees  and  of  the  judges  of  the  courts 
of  bankruptcy,  just  referred  to,  there  is  a 
marked  unanimity  to  the  extent  that  rent 
to  accrue  in  the  future,  if  it  can  be  called 
a  debt,  is  a  contingent  one,  both  as  to  it» 
amount  and  as  to  its  very  existence,  and 
that  there  is  no  provision  in  the  act  of 
1898  which  allows  proof  of  such  d^ts.  In 
the  very  nature  of  the  case,  there  is  great 
diversity  of  view  as  to  theground  on  which 
this  ruling  is  placed.  The  opinions  and 
judgments  necessarily  have  relation  to  the 
terms  of  the  contract  of  lease  out  of  which 
the  claim  for  future  rent  grew,  and  are 
largely  controlled  by  the  particular  provi- 
sions of  the  respective  instruments.  Some 
of  the  opinions,  however,  take  ground  broad 
enough  to  co\'er  the  subject,  without  refer- 
ence to  the  terms  of  leases  in  general  use. 
The  judge  for  the  district  of  Kentucky  in 
his  opinion  uses  this  language:  "The  court 
sees  no  way  to  avoid  the  conclusion  that  the 
relation  of  landlord  and  tenant  in  all  such 
cases  ceases,  and  must  of  necessity  cease,, 
when  the  adjudication  is  made.  If  the  re- 
lation does  cease,  the  landlord  afterwards 
has  no  tenant,  and  the  tenant  has  no  land- 
lord. At  the  time  of  the  adjudication  the 
bankrupt  is  clearly  absolved  from  all  con- 
tractual relations  wit'h  and  from  all  per- 
sonal obligations  to,  the  landlord  growing 
out  of  the  lease,  subject  to  the  remote  pos- 
sibility that  his  discharge  may  be  refused^ 
— ^a  chance  not  worth  consitlering.  After 
the  adjudication  there  is  no  obligation  on 
the  part  of  the  tenant  growing  out  of  the 
lease.  He  not  only  owes  no  subsequent 
duty,  but  any  attempt  on  his  part  to  exer- 
cise any  of  the  rights  of  a  tenant  would 
make  him  a  trespasser.  His  relations  ta 
the  premises  and  to  the  contract  are  thence- 
forth the  same  as  those  of  any  other 
stranger.  He  cannot  use  nor  occupy  the 
perniises.  No  obligation  upon  his  part  to  pay 
rent  can  arise  when  he  can  neither  use  nor 
occupy  the  property.  The  one  follows  the 
other,  and  it  seems  clear  that  no  provable 
debt,  and,  indeed,  no  debt  of  any  sort, 
against  the  bankrupt,  can  arise  for  future 
rent.  No  rent  can  accrue  after  the  adjudi- 
cation in  such  a  way  as  to  make  it  the  debt 
of  the  bankrupt,  and  future  rent  has  not,, 
in  any  just  sense,  accrued  before  the  adjudi- 
cation."    Re  Jrffirsoriy  93  Fed.  951. 

The  judge  of  the  court  for  the  eastern 
district  of  North  Carolina  seems  to  con- 
cur in  the  views  just  stated.  In  his  opin- 
ion we  find  this  language:  "As  to  the  rent 
of  the  bank:  The  contractual  relations  be- 
ing terminated,  a  landlord  is  not  entitled 
to  prove  a  claim  for  rent  against  a  bankrupt 
after  such  bankrupt  ceases  to  use  the  build- 
ing. The  relations  of  landlord  and  tenant 
are  severed  by  operation  of  the  bankrupt 
law.  The  trustee  of  his  estate  may,  after 
adjudication,  occupy  and  use  the  rented  or 
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leased  premises  for  the  estate;  but  under 
such  circunistajieefi  it  would  be  chargeable 
to  the  estate,  not  as  rent  under  bankrupt's 
contract,  but  as  cost  and  expeiifles  of  ad- 
ministering the  same."  Bray  v.  Cobb,  100 
Fed.  270,  2  X.  B.  N.  Rep.  588. 

Touching  the  language  above  quoted  from 
the  opinion  ol  Judge  Evann  {Rts  Jeffersotiy 
93  Fed.  951 ) ,  Judge  Lowell,  of  the  Massa- 
chasetts  district,  says:  '*With  all  respect 
for  the  learned  judge,  I  must  think  the 
above  remarks  made  somewhat  hastily,  un- 
less they  are  to  be  taken  as  limited  to  the 
particular  lease  in  question,  or  made  to  de- 
pend upon  some  peculiar  provision  of  the 
statutes  of  Kentuckv.  Let  us  consider  an 
actual  example.  A  lease  recently  examined 
vas  made  for  a  term  of  several  hundred 
years,  upon  a  payment  of  $16,000  at  the  be- 
ginning of  the  term,  and  subject  to  a  future 
rent  of  $1  a  year  if  demanded  by  the  les- 
sor. Clearly  this  would  be  an  asset  of  'a 
bankrupt's  estate  which  the  trustee  would 
almost  certainly  elect  to  assume,  and  I  can 
find  nothing  in  the  bankrupt  act  which 
would  terminate  the  lease  and  entitle  the 
landlord  to  posaessicHi.  -  Many  existing 
ground  leases,  also,  would  certainly  be  as- 
sumed by  a  trustee  in  bankruptcy  of  the 
lessee,  and  it  would  be  unjust  to  hold  them 
terminated  by  the  adjudication.  It  follows, 
thai,  that  the  lease  here  in  question  was  not 
determined  by  the  bankruptcy  of  the  lessee, 
but  only  by  the  re-entry  of  the  lessor."  {Re 
ElU,  9S  Fed.  968,  2  N.  B.  N.  Rep.  360.] 

The  actual  example  proposed  for  consid- 
eration by  Judge  Lowell  is  a  leasehold  in 
form,  certainly,  but  it  appears  to  be  sub- 
stantially, in  fact,  a  purchase  of  the  free- 
bold  for  a  present  consideration  paid  in  cash 
at  the  banning  of  the  term,  and  to  have 
value  as  an  asset  equal  to  the  current  mar- 
ket price  of  the  freehold  in  the  premises  let. 
It  is  an  estate  with  such  an  inconsiderable 
burden  as  may  well  be  disregarded,  and,  as 
the  learned  judge  says,  clearly  this  would 
be  an  as^et  of  a  bankrupt's  estate  which  the 
tn»tee  not  only  would  almost  certainly 
elect  to  assume,  but  which  the  creditors,  or 
the  court  on  their  motion  or  on  its  own  mo- 
tion, would  compel  him  to  assume.  The 
doctrine  of  election  to  which  he  refers 
sprung  out  of  the  state  of  the  law  in  bank- 
ruptcy as  it  was  at  an  early  time  in  Eng- 
land construed  by  the  common-law  courts. 
The  rule  as  then  announced  has  been  greatly 
modified  in  England  by  statutes  passed  from 
time  to  time,  and  the  decision  of  the  Eng- 
lish courts  on  these  various  statutes,  and 
the  decisions  of  the  state  courts  in  this 
eoontry  on  the  various  insolvency  acts,  are 
more  interesting  than  helpful  in  our  effort 
to  oonstrne  the  provision  of  our  bankruptcy 
law  iMMT  in  force.  Moreover,  the  question 
as  to  the  effect  that  the  adjudication  in 
bankruptcy  has  on 'the  relations  subsisting 
between  the  landlord  and  tenant,  while  it 
is  kindred  to  the  question  with  which  we 
are  dealing,  its  connection  thcre>%ith  is  by 
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no  means  vital.  The  language  of  our  stat- 
ute affecting  the  claim  here  involved  re- 
quires that  the  debt  shall  be  a  fixed  liabil- 
ity absolutely  owing  at  the  time  of  filing 
the  petition.  Under  the  insolvent  law  of 
the  state  of  Massachusetts  prior  to  the  stat- 
ute of  1879,  only  such  debts  (with  certain 
exceptions)  were  provable  as  were  "abso- 
lutely due"  at  the  time  of  the  first  publi- 
cation of  the  notice  of  issuing  the  warrant 
of  insolvency.  The  case  of  Botcditch  v. 
Raymond,  146  Mass.  109,  15  N.  E.  285, 
shows  that  the  language  "absolutely  due" 
was  treated  as  exactly  equivalent  to  the 
language  "absolutely  owing,"  as  it  must  be, 
for  the  statute  provided  for  proving  debts  pay- 
able at  a  future  date.  After  referring  to  nu- 
merous cases  in  which  it  had  been  hild  that 
under  that  statute  future  rent  to  accrue  un- 
der a  lease  in  which  the  insolvent  d^tor 
is  lessee  cannot  be  proved,  it  is  said:  "The 
principle  of  these  cases  is  that  such  rent  is 
not  a  debt  absolutely  due  at  the  time  of  the 
first  publication.  Tlie  lease  may  be  termi- 
nated by  the  eviction  of  the  lessee  or  other- 
wise, and  no  rent  may  ever  accrue  or  be- 
come due.  The  lessor's  claim  is  a  contin- 
gent one.  It  is  not  contingent  merely  as 
to  amount  but  the  very  existence  of  the 
claim  depends  upon  a  contingency"  referring 
to  Bordman  v.  Oabom,  23  Pick.  295. 
Further  on  in  the  opinion  it  is  said: 
"The  existence  of  any  debt  in  the  future 
depends  upon  contingencies,  and  therefore 
the  appellants'  claim  cann6t  be  proved  un- 
der our  insolvent  law  prior  to  the  statute 
of  1879." 

In  the  lease  before  us  the  lessee  binds 
himself — "to  make  no  sublease,  nor  transfer 
said  lease  in  whole  or  in  part,  nor  use  the 
premises  for  any  other  purpose  than  that 
herein  contemplated,  without  the  written 
consent  of  the  lessor." 

And  again  it  declares:  "And,  should  the 
lessee  in  any  manner  violate  any  of  the  con- 
ditions of  this  lease,  the  lessor  hereby  ex- 
pressly reserves  to  himself  the  right  of  can- 
celing said  lease  without  putting  the  lessee 
in  default ;  the  lessee  hereby  assenting  there- 
to, and  expressly  waiAdng  the  legal  notice  to 
vacate  the  premises." 

It  is  not  so  clear  that  this  leasehold  is 
an  asset  of  the  bankrupt's  estate  which  the 
trustee  would  almost  certainly  elect  to  as- 
sume, of  that  the  court  should  on  its  own 
motion,  or  on  the  motion  of  creditors,  re- 
quire him  to  assume.  Nor  is  it  quite  clear 
what  he  could  do  with  it  if  he  did  assume 
it.  It  is  not  necessary  for  us  to  hold  that 
the  adjudication  in  bankruptcy  terminated 
this  lease  and  absolved  the  relations  be- 
tween the  landlord  and  the  tenant  thereby 
created,  nor  is  it  necessary  or  prudent  to 
announce  in  advance  what  the  holding  should 
be  in  any  given  case  which  may  possibly 
arise.  We  therefore  content  ourselves  with 
announcing  that,  in  our  opinion,  there  was 
no  error  in  the  judgment  of  the  district 
court  rejecting  the  appellant's  claim. 

That  judgment  is  therefore  affirmed. 
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CHICAGO      HOUSE- WRECKING      COM- 
PANY et  aL,  Plffs,  in  Err,, 
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.  UNITED  STATES  OF  AMERICA. 
(45  C.  C.  A  843,  106  Fed.  385.) 

A  atlpnlatlOB  for  a  eertain  anm  aa  Aaiu- 
aarea  for  failure  to  comply  with  a  contract  to 
remove  a  building  by  a  certain  time  will  be 
construed  as  a  penalty  and  the  recovery  lim- 
ited to  the  damages  actually  saffered,  al> 
though  the  bond  expressly  provides  that  the 
sum  named  shall  be  liquidated  damages,  and 
not  a  penalty,  where  it  would  not  be  difficult 
or  Impossible  to  assess  the  actual  damages 
from  the  testimony  given,— especially  under  a 
statute  which  provides  that,  in  suits  to  recover 
a  forfeiture  which  appears  by  default  or  con- 
fession or  upon  demurrer,  the  court  shall 
render  Judgment  for  bo  much  as  is  due  ac* 
cording  to  equity. 

(February  12,  IdOl.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Il- 
linois to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  upon  a  bond  given  to  se- 
cure the  prompt  performance  of  a  contract. 
Reversed. 

Statement  by  Bunn,  District  Judge: 
The  facts  in  this  case  are  very  fully  and 
fairly  stated    in    the    brief  of    counsel  for 

Slaintiffs  in  error  as  follows:  On  the  5th 
ay  of  August,  1897,  the  defendant  in  er- 
ror instituted  an  action  in  debt  in  the  cir- 
cuit court  of  the  United  States  for  the  nortli- 
ern  district  of  Illinois  against  the  plaintiffs 
in  error  herein  on  a  bond  executed  by  them 
to  the  defendant  in  error  for  $20,000,  and 
dated  the  28th  day  of  December,  a.  d.  1896, 
and  conditioned  that  if  the  plaintiff  in  error 
the  "Chicago  House-Wrecking  Company 
shall  by  the  1st  day  of  April,  1897,  complete 
in  each  and  every  particular  the  work  con- 
templated by  the  contract  dated  May  26, 
1896,  and  do  and  perform  each  and  all  of 
the  covenants  therein  stipulated  by  said 
company  to  be  kept  and  performed,  then 
this  obligation  to  be  void;  otherwise,  to  be 
and  remain  in  full  force  and  virtue." 

There  was  a  further  recital  in  the  bond 
that  the  plaintiffs  in  error  "and  their  sure- 
ties are  neld  and  firmly  bound  unto  the 
United  States  of  America  in  the  sum  of 
$20,000,  lawful  money  of  the  United  States 
of  America,  computed  and  agreed  upon  by 


and  between  the  United  States  of  America 
and  ourselves  as  liquidated  damages,  and 
not  as  a  penalty,  to  oe  immediately  due  to 
the  United  States  of  America  on  the  1st  day 
of  April,  1897."  The  history  of  this  bond 
is  as  follows:  On  the  28th  day  of 
April,  1896,  defendant  in  error  invited 
proposals  for  the  purchase  and  removal  of 
the  old  United  States  Custom-House  and 
Subtreasury  building  at  Chicago.  Each 
bidder  was  notified  i£at  "a  copy  of  the  ad- 
vertisement, general  instructions,  and  con- 
ditions, specifications,  accepted  proposals, 
and  letter  of  acceptance  of  proposal  will  be 
attached  to  and  form  a  part  of  the  formal 
bond  and  contract  to  be  executed  and  ap- 
proved." The  Chicago  House-Wrecking 
Company,  one  of  the  plaintiffs  in  error,  be- 
came the  successful  bidder,  and  on  the  26th 
day  of  May,  1896,  entered  into  a  formal  con- 
tract for  the  purchase  of  the  building  and 
its  demolition  and  removal.  The  obliga- 
tions of  the  contract  on  the  part  of  the  Chi- 
cago House- Wrecking  Company  were  as  fol- 
lows: "That  the  party  of  the  second  part 
covenants  and  agrees  to  and  with  the  party 
of  the  first  part  to  purchase  the  United 
States  Custom-House  and  Subtreasury  build- 
ing in  the  city  of  Chicago,  county  of  Cook 
and  state  of  Illinois,  including  extension, 
heating  apparatus,  elevators,  sidewalk  flag- 
ging, lot  and  area  coping,  drainage,  water, 
gas,  and  other  piping,'*  etc.,  and  to  remove 
the  same  from  the  premises,  with  all  con- 
crete foundations,  foundation  walls,  coal 
vaults,  etc.,  and  all  dSbriSt  etc.,  and  to  leave 
the  site  clean,  in  strict  and  full  accordance 
with  the  specification  for  the  work,  the  ad- 
vertisement for  proposals,  dated  April  28, 
1896,  general  instructions  and  conditions, 
the  proposal  dated  May  16,  1896.  addressed 
to  William  Martin  Aiken,  supervising  archi- 
tect, by  said  party  of  the  second  part,  and 
letter  dated  May  26,  1896,  addressed  to  said 
party  of  the  second  part  by  C.  D.  Hamlin, 
acting  secretary  of  the  treasury,  accepting 
said  proposal,  **a  true  and  correct  copy  of 
each  of  which  said  papers  is  attached  here- 
to, and  is  hereby  made  a  part  of  this  con- 
tract." "The  party  of  the  second  part  fur- 
ther covenants  and  agrees  .  .  .  that  the 
entire  work  shall  be  completed  to  the  full 
satisfaction  of  the  said  party  of  the  first 
pai-t  within  five  (6)  months  from  the  date 
of  the  approval  by  tlie  secretary  of  the  treas- 
ury of  the  formal  bond  hereto  attached." 
This    formal  bond,  which  was    for    $10,000, 


Note. — For  a  case  In  which  a  stipulation  Is 
held  to  be  for  stipulated  damages,  although  It 
uses  the  word  ''penalty"  in  describing  It,  see 
Tode  V.  Gross  (N.  Y.)  13  L.  R.  A.  652. 

For  other  cases  sustaining  a  provision  for 
stipulated  or  liquidated  damages,  see  also  WU- 
helm  V.  Eaves  (Or.)  14  L.  R.  A.  297 :  Tennessee 
Mfg.  Co.  V.  James  (Tenn.)  15  L.  R.  A.  211; 
WalUfl  Iron  Works  v.  Monmouth  Park  Asso.  (N. 
J.  L.)  19  L.  R.  A.  456:  J.  J.  Douglass  Co.  v. 
Minnesota  Transfer  R.  Co.  (Minn.)  30  L.  R.  A. 
860;  and  Pierce  v.  Southern  P.  Co.  (Cal.)  40 
L.  R.  A.  350. 

53  L.  R.  A. 


For  cases  holding  that  the  provision  on  that 
subject  Is  a  penalty,  see  Carey  v.  Mackey  (Me.) 

9  L.  R.  A.  113;  Wilkinson  v.  Colley  (Fa.)  26 
L.  R.  A.  114;  Krutz  v.  Robblns  (Wash.)  28  L. 
R.  A.  676;  Meyer  v.  Eates  (Mass.)  32  L.  R.  A. 
283.  See  also  cases  In  notes  to  Hathaway  ▼. 
Lynn  (Wis.)  6  L.  R.  A.  551,  and  King  Iron 
Bridge  &  Mfg.  Co.  v.  St.  Louis  (C.  C.  E.  D.  Mo.) 

10  L.  R.  A.  826. 

For  covenant  fixing  price  for  act  permitted 
by  contract  os  distinguished  from  stipulated 
damages,  see  Smith  v.  Bergengren  (Mass.)  10 
L.  R.  A.  768. 
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but  which  was  not  used  on  the  trial  of  this 
•case,  was  approved  by  the  then  acting  secre- 
tary of  the  treasury  on  the  13th  day  of  June, 
1896.  Upon  the  approval  of  the  contract 
and  bona  by  the  acting  secretary  of  the 
treasury,  plaintiff  in  error  the  Chicago 
House- Wrecking  Company  began  the  work  of 
•demolition  and  lemoval  of  the  building,  and 
lud  gotten  down  to  and  into  the  walls  of 
the  first  story  when  it  became  evident  that 
they  could  not  complete  the  work  within  the 
time  stipulated  in  the  contract.  An  exten- 
sion of  time  was  asked  by  plaintifTs  in  error; 
and  granted  by  the  department,  until  the 
Ist  day  of  April,  1897;  and  on  the  28th  day 
of  December,  1890,  plaintifTs  in  error,  in 
compliance  with  the  terms  of  said  extension 
of  time  to  April  1,  1897,  executed  the  bond 
on  which  this  action  is  brought.  At.  the 
time  of  giving  this  bond  the  work  of  removal 
had  not  reached  the  cement  bed  or  founda- 
tion upon  which  the  building  rested,  and 
plaintiffs  in  error  had  no  knowledge  of  its 
actual  thickness,  except  as  they  had  beeu 
tM  by  defendant  in  error  in  the  general  in- 
structions and  conditions  which  had  been 
promulgated  by  the  department  for  the  use 
and  guidance  of  bidders  in  making  their  pro- 
posals, and  afterwards  made  a  part  of  the 
•contract.  These  general  instructions  and 
conditions  under  the  head  Foundations, 
stated  as  follows:  "The  building  rests  on 
a  continuous  mass  or  slab  of  concrete,  cov- 
ering the  whole  area  of  building,  and  vary- 
ing from  3'  6*  to  4'  G'^  thick.  The  space  be- 
tween the  top  of  said  slab  and  under  side  of 
bai»ement  floor  was  also  filled  with  concrete. 
Louisville  and  White  Creek  cement  was  used 
for  this  concrete."  These  general  instruc- 
tions and  conditions  contained  other  provi- 
sions. Under  the  subject  Requirements,  it 
was  stated :  "Before  submitting  a  proposal, 
each  bidder  should  make  careful  examina- 
tion of  the  specification  and  of  the  building, 
and  fully  inform  himself  as  to  quantity  and 
quality  of  the  materials,  and  the  work  to 
be  performed.  And,  should  his  proposal  be 
accepted,  he  will  be  responsible  for  any  and 
every  error  in  his  proposal  resulting  from 
his  failure  so  to  do."  Under  the  subject 
Examining  Building,  it  was  stated:  "Par- 
ties intending  to  submit  bids  must  apply  to 
the  custodian  of  the  building  for  permission 
to  63camine  the  same,  and  for  such  other  in- 
formation as  may  be  desired,  and  in  making 
said  examination  must  conform  to  the  di- 
rections of  the  custodian.'' 

On  Febniary  24,  1898,  plaintiffs  in  error 
filed  a  plea  confessing  a  breach  of  the  bond, 
in  that  the  work  was  not  ftdly  completed 
before  the  1st  day  of  April,  1897,  and  set- 
ting up  in  avoidance  thereof  the  great  thick- 
ness of  the  coneiete  foundations  in  excess  of 
the  thickness  as  given  in  the  general  instruc- 
tions and  conditions.  On  April  10,  1899, 
plaintiffs  in  error  filed  seven  other  pleas,  to 
the  following  effect,  namely :  The  first  plea 
being  the  sajne  as  the  plea  filed  February  24, 
1898,  except  confessing  in  more  precise  lan- 
fuage  the  failure  to  complete  the  work  en- 
tire by  April  1,  1897.  The  second  plea  con- 
fessing the  breach,  and-  setting  up  in  avoid- 


ance  tliereof  the  making  of  tcRt  borings  in 
the  concrete  foundation  wherever  it  was  pos- 
sible to  do  so,  and  wherever  not  occupied  by 
machinery,  pillars,  boilers,  etc.,  and  that 
this  extra  thickness  was  subsequently  discov- 
ered in  those  inaccessible  parts.  The  third 
plea  confessing  the  breach,  and  setting  up  a 
delay  of  thirty  days  in  the  completion  of 
the  work  by  reason  of  the  supervising  archi- 
tect withholding  permission  for  that  length 
of  time  to  the  wrecking  company  to  remove 
the  granite  flagging  and  sidewalk  as  pro- 
vided in  the  contract.  The  fourth  plea  con- 
fessing the  breach,  and  alleging  that  the 
agents  and  oflicers  of  defendant  in  error  ex- 
ercising control  and  direction  over  the  work 
aided  and  assisted  the  oflicers  of  the  city  in 
retarding  the  progress  of  the  work.  Tlie 
fifth  plea  confessing  the  breach,  and  alleg- 
ing that,  because  of  the  extra  thickness  of 
the  concrete  foundation,  it  was  necessary  to 
do  blasting,  and  that  the  work  was  delayed 
in  its  completion  because  the  city  authori- 
ties of  the  city  of  Chicago  delayed  the  giving 
of  authority  to  make  such  blasting.  The 
sixth  plea  confessing  the  breach,  and  set- 
ting up  a  claim  in  the  nature  of  set-off 
against  defendant  in  error  in  the  sum  of 
$10,958,  being  the  cost  of  removing  this  ex- 
tra thickness  in  the  concrete  foundation  in 
excess  of  the  thickness  given  in  the  general 
instructions  attached  to  and  made  a  part  of 
the  contract.  The  seventh  plea  confessing 
the  breach,  and  setting  up  the  request  of  the 
defendant  in  error  that  the  sidewalk  flag- 
ging be  left  on  the  ground,  to  be  used  in  the 
new  building.  On  May  28,  1899,  an  amend- 
ment was  filed  to  the  fourth  plea,  allying 
that  after  waiting  a  reasonable  time  for  per- 
mission from  the  supervising  architect,  to 
remove  the  granite  flagging  and  sidewalk, 
and  not  having  received  same,  they  proceeded 
to  remove  the  same,  and  were  hindered  by 
the  officers  and  servants  of  defendant  in  er- 
ror in  doing  so;  also  an  additional  plea  set- 
ting up  a  set-off  for  $10,000  expended  in  re- 
moving the  additional  thickness  of  concrete 
subsequently  discovered. 

Upon  the  trial  of  the  case,  plaintiffs  in 
error,  in  open  court  and  to  the  jury,  admit- 
ted the  breach  of  the  bond,  in  that  they  did 
not  complete  the  demolition  and  removal  of 
the  building  in  question  by  the  1st  day  of 
April,  1897,  and  moved  the  court  that,  hav- 
ing admitted  the  issues,  the  burden  of  proof 
be  adjudged  to  be  on  them,  and  they  be  en- 
titled to  open  and  close  the  case  in  the  in- 
troduction of  testimony  and  argument  to  the 
jury.  The  motion  was  refused,  and  an  ex- 
ception taken  by  the  plaintiff  in  error. 
Counsel  for  defendant  in  error  then  intro- 
duced in  evidence  the  bond  sued  on,  the 
original  contract  marked  "Plaintiff's  Ex- 
hibit B,"  together  with  the  exhibits  attached 
thereto,  one  of  which  was  the  general  in- 
structions and  conditions.  Here  counsel  for 
the  plaintiff  (defendant  in  error)  stated  to 
the  court  that  if  it  is  admitted  that  the 
work  was  not  completed  according  to  con- 
tract on  the  1st  day  of  April,  1897,  the  plain- 
tiff would  not  call  any  witnesses  and  would 
close  its  case,  and  thereupon  it  was  admit- 
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ted  in  open  court  by  counsel  for  the  defend- 
ant (here  plaintiffs  in  error)  that  the  con- 
tract referred  to  in  the  bond  sued  on  in  this 
case  was  not  completed  on  the  Ist  day  of 
April,  1897,  as  required  by  the  contract,  and 
that  this  admission  should  be  taken  as  evi- 
dence and  proof  of  that  fact.  This  con- 
cluded the  testimony  on  the  part  of  the 
plaintiff.  Thereupon  plaintiffs  in  error  ten- 
dered witnesses  and  offered  proof  of  the  var- 
ious pleas  set  up  in  their  answer,  which  tes- 
timony was  excluded  bv  the  court  on  objec- 
tion by  counsel  for  defendant  in  error,  and 
exception  was  taken  to  the  court's  ruling. 
Counsel  for  plaintiff  in  error  also  offered  to 
show  by  the  witnesses  that  the  wrecking 
company,  haiving  obtained  the  extension  of 
time  and  given  the  bond  required  therefor, 
continued  to  prosecute  the  work  of  removal 
of  the  building  and  the  performance  of  the 
various  items  in  connection  therewith  enu- 
merated in  the  contract;  that  after  a  time 
the  walls  of  the  building  were  removed,  and 
the  work  of  blasting  and  removing  the  con- 
crete foundation  was  begun;  that  it  was 
then  discovered  for  the  first  time  that  the 
concrete  mass  or  slab  under  the  outer  walls 
and  inner  walls  and  pillars,  and  under  that 
portion  occupied  by  the  electric  light  plant, 
the  boiler  and  engine  room,  and  other  places 
occupied  by  heavy  machinery,  had  a  thick- 
ness of  from  7  to  12  feet^  and  contained  an 
excesa  of  about  14,500  cubic  yards  over  what 
would  be  contained  in  the  dimensions  fur- 
nished by  the  government  under  the  subject 
Foundations.  This  testimony  was  likewise 
excluded  by  the  court,  and  exceptions  taken.* 
It  was  further  offered  to  be  proved  that  the 
wrecking  company  continued  to  prosecute 
the  work  of  its  removal,  notwithstanding  the 
fact  that  it  was  apparent  the  work  could  not 
be  completed  within  the  period  of  the  exten- 
sion; that  after  April  1,  1897,  which  was  the 
expiration  of  the  extension  period,  the 
wrecking  company  continued  the  work  of  re- 
moval with  the  full  knowledge  and  acquies- 
cence of  the  government,  and  completed  the 
work  about  the  14th  day  of  June,  1897 ;  that 
the  quantity  of  extra  material  so  removed 
from  this  cement  foundation  was  about  15,- 
500  cubic  yards,  and  the  extra  cost  of  its  re- 
moval was  alK)ut  $16,500;  that  during  all 
of  this  time,  from  the  Ist  day  of  April  until 
the  14th  day  of  June,  the  government  per- 
mitted the  wrecking  company  to  go  on  ex- 
pending large  sums  of  moneyto  remove  this 
extra  concrete  and  finish  the  work,  accepted 
the  results,  and  received  the  benefits  there- 
of. This  offer  the  court  also  excluded  upon 
objection  by  counsel  for  defendant  in  error, 
and  exceptions  were  duly  taken.  Testimony 
was  also  offered  to  show  that,  but  for  this 
extra  thickness  in  the  concrete  foundation, 
the  work  would  have  been  completed  by 
April  1,  1897 :  but  this,  too,  was  excluded. 
It  was  further  offered  to  be  shown  by  the 
witness  James  C.  Eankin,  who  was  the  su- 
pervising architect  for  the  United  States 
government  in  the  ori<;inal  erection  and  con- 
struction of  this  IniiUiing  in  the  years  1868, 
1869.  1870,  and  1871.  that  the  orirrimil  plans 
and  specifications  of  this  building  contem- 
63  L.  R.  A. 


plated  making  the  concrete  foundationa- 
about  4  feet  thick,  but  that  various  local 
conditions  necessitated  making  it  much 
thicker.  The  same  testimony  was  offered 
by  the  witness  Gamsey,  an  architect  who- 
was  associated  with  the  architect  Rankin  in 
the  erection  of  the  building;  also  that  th& 
concrete  under  the  columns  and  outer  walls 
was  in  excess  of  7  feet  in  thickness ;  that  lat- 
er on  concrete  pieces,  or  buttresses,  were  put 
down  on  the  outside  of  the  walls  to  strength- 
en them;  that  these  pieces  were  put  down  12* 
feet  below  the  surface  in  many  places,  and 
the  thickness  of  the  concrete  under  the  outer 
walls  and  pillars  was  as  much  as  9  feet  la 
thickness.  All  of  which  testimony  the  court 
excluded.  The  court  also  refused  to  permit- 
plaintiffs  in  error  to  show  that  they  were 
delayed  in  the  completion  of  the  work  by 
reason  of  the  conduct  of  the  city  authoritica 
in  withholding  permission  to  do  the  neces- 
sary blasting  to  remove  the  concrete  founda- 
tion, and  that  they  were  also  delayed  by  the 
officers  and  agents  of  the  government,  who 
refused  them  permission  to  remove  the  gran- 
ite flagging  and  sidewalk  at  the  proper  time- 
in  the  progress  of  the  work.  All  the  rulings 
of  the  court  were  made  upon  the  theory  that 
the  bond  sued  upon  was  a  bond  for  liqui- 
dated damages,  and  that  the  amount  there- 
of became  due  as  a  debt  upon  the  failure  to 
fully  complete  the  work  by  April  1,  1897. 
The  action  was  defended  on  the  theory  that 
the  bond,  notwithstanding  the  recitals  on  iti^ 
face,  was  in  fact  and  in  law  a  penal  bond,, 
and  that,  under  §  961  of  the  Revised  Stat- 
utes of  *he  United  States,  the  recovery  must 
be  limited  to  such  sum  '^as  is  due  according 
to  equity."  The  court  said:  "It  is  a  mat- 
ter of  law  here.  I  passed  upon  all  the  point  a 
you  suggested.  There  is  no  use  wastii^^  any 
more  time," — and,  after  refusing  the  instruc- 
tions requested  by  plaintiffs  in  error,  direct- 
ed the  jury  to  fina  against  them  "for  the 
total  sum  of  $20,000"  and  "to  assess  the  dam- 
ages at  the  sum  of  $20,000"  which  was  ac- 
cordingly done ;  and  the  court,  after  overrul- 
ing a  motion  for  a  new  trial,  entered  judg- 
ment upon  the  verdict. 

Argued  before  Woods  and  Jenkins^  Cir- 
cuit Judges,  and  Bunn,  District  Judge. 

Afesara.  Cliarles  H.  Aldrloli  and  Joli.ii 
B.  Brady  for  plaintiffs  in  error. 

Mr.  S.  H.  Betliea,  for  defendant  in  er- 
ror: 

This  is  not  a  penal  bond.  It  was  given 
for  liquidated  damages.  The  damages  were 
uncertain  and  indefinite,  and  it  is  and  was 
impossible  to  determine  what  the  damages 
are  and  wera 

1  Sutherland,  Damages,  2d  ed.  8§  285, 
290-293 ;  1  Sedgw.  Damages.  8th  ed.  §S  405- 
407,  416,  419;  Henneasy  v.  Mctzger,  152  111. 
514,  38  N.  E.  1058;  Burk  v.  Dunn,  55  111. 
App.  29;  Harris  v.  Miller.  6  Sawy.  319,  11 
Fed.  122;  Texas  d  St.  L.  R.  Co.  v.  Rust,  19 
Fed.  241 ;  Lynde  v.  Thompson,  2  Allen,  456 ; 
Hall  v.  Croiclcy,  5  Allen,  304,  81  Am.  Dec. 
745 ;  Wolf  V.  Des  Moines  rf  Ft.  D.  R.  Co.  64 
Iowa,  380,  20  X.  W.  481 ;  Geif/er  v.  Western 
Maryland  R.  Co.  41  Md.  4;  Clark  v.  Barnard, 
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108  U.  S.  456,  27  L.  ed.  787,  2  Sup.  Ct.  Rep. 

s:s. 

This  principle  applies  in  cases  of  public 
buildings  and  work^  where  a  public  policy 
or  interest  supervenes. 

Clark  V.  Battiard,  108  U.  S.  436,  27  L.  ed. 
7S0,  2  Sup.  Ct.  Rep.  878;  5  Decisions  Comp- 
troller of  Currency,  1898,  1899,  p.  315;  Ma- 
lone  V.  Philadelphia,  147  Pa.  416,  23  Atl. 
«28. 

There  was  not,  and  could  not  be,  part  per- 
formance within  the  time,  and  completion 
of  the  work  after  the  time,  with  the  acqui- 
escence of  the  defendant  in  error,  the  United 
States.  The  government  was  not,  and  could 
not  be  estopped  by  the  acquiescence  of  its 
olUcers,  even  if  there  was  a  completion  of 
the  work  at  any  time. 

Taylor  v.  Marcella,  1  Wood*,  302,  Fed. 
Cas.  No.  13,797;  Mechem,  Pub.  Oflf.  fS  828, 
830,  837,  838. 

On  petition  for  rehearing. 

Damages  provided  for  in  this  kind  of  a 
case  under  this  bond  were  properly  to  be  con- 
sidered liquidated  damages  because  they 
were  indefinite  and  uncertain,  and  because 
a  public  interest  or  policy  supervened. 

Clark  V.  Barnard,  108  U.  S.  436,  27  L.  ed. 
780,  2  Sup.  Ct.  Rep.  878;  Malone  v.  Philor 
drlphia,  147  Pa.  416,  23  Atl.  628;  6  Deci- 
sions Comptroller  of  Currency,  1898,  1890, 
p.  315. 

The  case  at  bar  is  clearly  distinguished 
from  East  Moline  Co,  v.  Weir  Plow  Co.  37 
C.  C.  A.  62,  95  Fed.  250.  In  the  case  at  bar, 
paUic  interest  or  policy  supervened.  The 
caijc  of  East  Moline  Co.  v.  Weir  Ploto  Co, 
was  not  such  a  case.  That  was  a  case  be- 
tween corporations.  In  it  there  was  a  num- 
ber of  stipulations  to  be  perfoimed  of  vary- 
ing degrees  of  importance,  for  the  breach  of 
some  of  which  the  damages  were  r«kdily 
ascf^tainable,  while  in  the  case  at  bar  there 
was  but  one  stipulation  to  be  performed,  and 
that  was  that  the  work  should  be  completed 
on  May  20,  1897. 


District  Judge,  delivered  the  opin- 
ion of  the  court : 

We  think  it  was  error  to  direct  a  verdict 
for  the  full  amount  of  $20,000,  the  amount 
lumod  in  the  bond,  without  requiring  evi- 
•dence  of  actual  damages  sustained.  Such  a 
claim  would  seem  to  savor  more  of  the 
pound  of  flesh  and  "due  and  forfeit  of  my 
bond"  rule  than  of  the  spirit  of  modern  equi- 
ty. Unless  it  be  clear  that  the  case  is  one 
where  it  would  be  difficult  or  impossible  to 
^^^sess  the  actual  damages  from  testimony 
given,  the  court  should  construe  the  amount 
named  in  the  bond  or  contract  as  a  penalty, 
although  the  parties  have  chosen  to  call  it 
"stipnlated  damages."  It  is  a  general  rule 
that,  where  the  contract  provides  for  the 
payment  of  a  large  sum  of  money  upon  the 
failure  of  the  party  to  pay  a  smaller  sum, 
the  amount  named  as  damages  will  be  con- 
straed  as  a  penalty,  although  called  "stipu- 
lated damages."  This  is  not  because  the 
contract  to  pay  money  is  essentially  differ- 
^t  from  a  contract  to  perform  work  or  la- 
W  or  to  do  any  other  thing,  but  because  the 
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actual  damages  are  capable  of  assessment; 
and  the  rule  is  just  the  same  in  all  cases 
where  the  actual  damages  can  be  assessed 
from  testimony.  The  parties  cannot,  by 
calling  the  sum  mentioned  "stipulated  dam- 
ages," change  what  is  essentially  a  penalty 
intended  to  secure  the  performance  of  the 
contract  into  damages,  to  take  the  place  of 
the  damages  actually  sustained. 

The  Rev  ised  SUtutes  of  the  United  States 
(§  961)  provide:  "In  all  suits  brought  to 
recover  the  forfeiture  annexed  to  any  arti- 
cles of  agreement,  covenant,  bond,  or  other 
specialty,  where  the  forfeiture,  breach,  or 
nonperformance  appears  by  the  default  or 
confession  of  the  defendant  or  upon  demur- 
rer, the  court  shall  render  judgment  for  the 
plaintiff  to  recover  so  much  as  is  due  accord- 
ing to  equity.  And  when  the  sum  for  which 
judgment  f^hould  be  rendered  is  uncertain,  it 
shall,  if  either  of  the  parties  request  it,  be 
asi^esscd  by  a  jury." 

This  rule  Congress  has  provided  for  the 
guidance  of  the  Federal  courts  in  all  cases 
where  it  is  applicable.  It  is  just,  benign, 
and  equitable,  while  the  rule  which  the 
court  has  applied  in  the  case  at  bar  seems 
harsh,  inequitable,  and  quite  unnecessary. 
Aside  from  the  above  statute,  which  defines 
the  attitude  of  the  government  towards 
these  casesi,  and  prescribes  the  rule  it  is  will- 
ing to  abide  by,  we  think,  under  the  more 
recent  adjudications  of  the  courts,  both  in 
this  country  and  in  England,  the  $20,000 
mentioned  in  the  bond  in  this  case  should  be 
construed  as  a  penalty,  rather  than  as  stipu- 
lated damages  to  be  recovered  upon  any  slight 
breach  of  the  contract,  when  nominal  dama- 
ges or  small  actual  damages  to  be  assessed  by 
the  jury  would  satisfy  the  conditions  more 
justly  and  equitably.  If  the  parties  could 
at  will  change  what  is  essentially  a  penalty, 
and  properly  intended  to  enforce  the  obliga- 
tions of  the  contract,  into  stipulated  dama- 
ges, it  could  be  done  in  any  case,  although 
the  damages  might  be  either  nominal  or  eas- 
ily assessable.  Take  the  case  at  bar.  When 
found  that  the  work  of  removal  could  not  be 
completed  by  the  time  named,  the  parties  en- 
tered into  an  agreement  extending  the  time 
several  months,  to  April  1st.  At  the  time  of 
giving  the  bond  in  suit,  and  when  the  time 
was  thus  extended,  the  work  of  removal  had 
not  reached  the  cement  bed  or  foundation 
upon  which  the  whole  building  rested,  and 
Which  has  been  the  prime  ol]«tacle  to  the 
performance  of  the  joi>.  When  this  cement 
foundation  was  reached  it  was  found,  or  at 
least  it  was  so  alleged,  to  be  much  thicker,-— 
more  than  twice  as  thick  in  places  as  the 
government  proposals  and  schedules  had  giv- 
en out.  This,  it^was  claimed,  caused  great 
delay  and  an  extra  expense  of  some  $16,500. 
Can  it  be  just,  or  really  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties, 
that  under  such  circumstances,  arising,  prob- 
ably, without  any  expectation  or  anticipa- 
tion of  either  party,  if  the  completion  of  the 
work  was  delayed  for  a  single  hour  or  day 
beyond  the  1st  of  April,  that  the  wrecking 
company  should  pay  the  sum  of  $20,000?  Or 
if   the   work   were  completed   by   the   time 
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named,  except  a  few  yards  of  excavation  in 
the  cement  n>undation,  or  the  clearing  away 
of  a  little  rubbish,  which  could  be  accom* 
plished  in  a  few  hours  or  days,  and  the  ex- 
pense easily  estimated,  that  the  like  punish- 
ment should  follow?  Such  a  rule,  if  sup- 
ported by  law,  certainly  does  not  seem  to 
comport  with  the  more  benign  and  beneficent 
rule  of  the  statute  above  quoted,  or  the  plain 
principles  of  equity  and  fair  dealing.  Ac- 
cording to  the  construction  placed  upon  the 
contract,  the  same  measure  of  damages 
would  apply  if  the  wrecking  oomj^ny  re- 
quired one  day  or  six  months  l^ond  the  time 
fixed  to  complete  the  work.  Such  consider- 
ations, we  think,  go  to  show  that  the  amount 
named  should  be  construed  as  a  penalty. 
There  is  no  complaint  that  the  wrecking 
company  did  not  complete  the  job.  The  only 
complaint  is  that  it  ran  a  little  beyond  the 
time  fixed.  Saying  nothing  about  the 
claimed  right  .of  the  company  to  recover  of 
the  government  the  extra  expense  of  $16,- 
500  incurred  in  the  removal  of  the  cement 
foundation,  is  there  anything  unreasonable 
in  the  claim,  in  case  it  be  true  that  there  was 
this  difference  between  the  actual  facts  in 
regard  to  the  thickness  of  the  cement  and 
the  representations  in  the  government  sched- 
ules upon  which  the  bid  was  made,  that  this 
would  form  a  reasonable  excuse  for  not  com- 
pleting the  work  by  the  very  day  named  in 
the  contract?  Or  suppose  it  be  true,  as 
claimed,  that  the  company  was  hindered  and 
delayed  in  the  work  by  the  action  of  the  gov- 
ernment officers  having  the  matter  in 
charge;  is  there  anything  unreasonable  in 
the  claim  that  this  would  form  a  good  excuse 
for  delay?  A  similar  question  has  recently 
twice  been  before  this  court,  particularly  in 
East  Moline  Co.  v.  Weir  Plow  Co.  37  C.  C. 
A.  62,  95  Fed.  250,  where  the  question  was 
gone  into  more  or  less  exhaustively,  and  the 
decisions  reviewed.  That  case  grew  out  of 
a  contract  for  the  removal  of  the  plow  com- 
pany's factory  from  Monmouth,  Illinois,  to 
a  point  near  Port  Byron  Junction,  where  the 
plaintiff  company  owned  real  estate  it  de- 
sired to  enhance  in  value  and  to  place  upon 
the  market.  The  contract  contained  various 
stipulations  of  varying  degrees  of  import- 
ance, with  this  provision  as  to  damages: 
"It  is  hereby  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  the  measure  of 
damages  for  the  .default  of  either  party  to 
carry  out  this  agrecmient  shall  be  $50*000, 
less  such  sums  as  may  have  been  paid  by 
either  party  to  the  other." 

The  plaintiff  sought  to  recover  the  $50,- 
000  as  stipulated  damages,  and  the  defend- 
ant made  the  same  claim  against  the  plain- 
tiff, by  way  of  counterclaim.  No  proof  of 
damages  was  offered  by  either  party,  and  the 
court  held  that  neither  party  could  recover 
the  $50,000,  which  the  court  construed  as  a 
penalty.  The  opinion  in  that  case  will  ob- 
viate the  necessity  of  any  very  extended  re- 
view of  the  authorities  in  the  case  at  bar. 
Still,  a  brief  reference  to  some  of  the  leading 
adjudications  contained  in  the  brief  for 
plaintiff  in  error  may  not  be  inappropriate. 

In  aay  Mfg.  Co.  v.  Camp,  13  C.  C.  A.  137, 
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25  U.  S.  App.  134,  65  Fed.  794,  it  was  pro- 
vided in  the  contract  that  "the  sum  of  $5.- 
000  is  now  hereby  estimated,  assessed,  and 
accepted  between  the  parties  hereto  as  liqui- 
dated damages  to  be  paid  by  the  parties  of 
the  second  part  unto  the  party  of  the  first 
part,  which  the  parties  of  the  second  part, 
hereby  declare  to  be  due,  and  promise  and 
bind  themselves  to  pay  unto  said  party  of 
the  first  part,  or  to  its  assigns,  immediately 
upon  the  termination  or  annulment,  or  dec- 
laration of  the  termination  or  annulment,  of 
this  contract  by  the  party  of  the  first  part 
for  any  of  t^e  causes  or  reasona  herein  set 
out." 

Upon  this  clause  in  the  contract  the  court 
says:     "Is  this  sum  of  $5,000  inserted  as  a 
penalty  or  as  liquidated  damages?    'Upon 
this  subject,'  says  Judge  Deady  in  Harrin  v. 
Miller,  6  Sawy.  319,  11  Fed.  118,  'the  law 
is  peculiar,  and,  instead  of  giving  effect  to* 
the  contract  of  the  parties  according  to  their 
intentions,  it  assumes  to  control  them  ac- 
cording to  its  standard  of  justice.'    In  a  note 
to  Spencer  v.  TUden,  6  Cow.  144,  it  is  said : 
This  doctrine  which  converts  damages  ap- 
parently stipulated  or  fixed  by  the  parties 
into    a    penalty  came  from  toe  civil    law 
through  the  court  of  chancery,  and  has  at 
length  obtained  a  firm  hold  in  the  courts  of 
common  law.     It  is  obvious  that,  in  order  to- 
enforce  it,  courts  must  disregard  the  particu- 
lar expressions  of  the  parties;  for  the  mo- 
ment we  agree  that  a  party  may,  by  calling 
a    real     penalty    liquidated     damages,     or 
throwing  it  in  the  form  of  an  alternative  in 
a  contract,  or  sulratituting  its  payment  for 
some  specified  default,  secure  the  whole  to* 
himself,  without  regard  to  the  real  damages* 
we  bring  back  the  oppressive  rule  of  the  com- 
mon law.     The  griping  creditor  will  always 
use  the  particular  fprm  or  phraseology  of 
contract  which  will  secure  him  his  pound  of 
flesh  unless  the  courts  interfere  in  all  cases, 
and  tell  him  that,  from  the  very  nature  and 
essence  of  his  bond,  whatever  he  claims,  an^ 
in  whatever  shape,  or  upon  whatever  foot- 
ing, if  it  be  in  truth  plainly  beyond  the  legal 
amount  of  damages,  so  far  it  shall  be  no 
more  than  nominal.'    The  rule  laid  down  iir 
Borton  V,    Olover,  Holt,   N.   P.   43,  45,   is: 
When  a  sum  of  money,  whether  in  the  name 
of  a  penalty  or  otherwise,  is  introduced  in  a 
covenant  or  agreement  merely  to  secure  the 
enjoyment  of  a  collateral  object,  the  enjoy- 
ment of  the  object  is  considered  the  princi- 
pal intent  of  the  deed  or  contract,  and  the 
penalty  as  accessory,  and  therefore  only  to- 
secure   the  damages   really   incurred.'    The 
fact  that  the  parties  speak  of  it  as  liquidat- 
ed damages  is  not  conclusive.    Lampman  v. 
Cochran,  16  N.  Y.  275.     .     .     .     'The  8ul>- 
ject-matter  of  the  contract  and  the  intentioir 
of  the  parties  are  the  controlling  guides.     If  ^ 
from  the  nature  of  the  agreement,  it  is  clear 
that  any  attempt  to  get  at  the  actual  dam- 
age would  be  difficult,  if  not  vain,  then  the 
courts  will  incline  to  give  the  relief  which 
the  parties  have  agreed  to.    But  if,  on  the 
other  hand,  the  contract  is  such   that  the 
strict  oonRtruction  of  the  phraseology  would. 
work  absurdity  or  oppression,  the  use  of  the* 
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term  "liquidated  damages"  will  not  prevent 
the  court  from  inquiring  into  the  actual  in- 
jary  sustained,  and  doing  justice  between 
the*  parties.'  2  Sedgw.  Damages,  7th  ed.  p. 
399;  PoDL  Eq.  Jur.  §  433." 

In  the  case  of  Biqnall  v.  Oould,  119  U.  S. 
49o,  30  L.  ed.  491,  7  Sup.  Ct.  Rep.  294,  the 
laiigaage  of  the  bond  su^  upon  was,  "in  the 
penal  sum  of  $10,000,  liquidated  damages." 
Justice  Gray,  in  delivering  the  opinion  of 
the  court,  said:  "By  the  rules  now  estab- 
lished, at  law  as  well  as  in  equity,  the  sum 
of  $10,000,  named  in  this  bond,  is  a  penalty 
only,  and  not  liquidated  damages.  As  ob- 
!ienred  by  Lord  Tenterden  in  a  similar  case: 
'Whoever  framed  this  agreement  does  not 
appear  to  have  had  any  very  clear  idea  of 
the  distinction  between  a  penalty  and  liqui- 
dated damages,  for  the  sum  in  question  is 
described  in  the  same  sentence  as  a  penal  sum 
and  as  liquidated  damages.'  Davies  v.  Pen- 
ton,  6  Bam.  k  C.  216,  222,  9  Dow.  &  R.  369, 
376." 

The  subject  of  liquidated  damages  is  fully 
and  exhaustively  considered,  and  what  we 
consider  the  true  rule  laid  down,  in  19  Cent. 
L  J.  284,  as  follows:  "But  if  the  court, 
after  a  tiiorough  inspection  of  the  contract 
in  all  its  provisions,  and  consideration  of  its 
Eubject-nuitter,  and  all  its  surrounding  cir- 
comstances,  the  ease  or  difficulty  of  measur- 
ing the  breach  in  damages,  the  situation  of 
the  parties,  and  the  usages  to  which  they 
mnj  be  understood  to  refer,  from  the  whole, 
decide  that  equity  and  good  conscience  re- 
quire that  such  sum  shall  be  treated,  not  as 
liquidated  damages,  but  as  a  penalty  pro- 
vided to  secure  the  due  performance  of  the 
act,  and  therefore  subject  to  the  chancery 
powers  of  equity  courts,  or  the  statutory 
powers  of  common-law  courts,  they  will  be- 
tray no  hesitation  in  doing  so,"  citing  Peine 
V.  Weber,  47  HI.  43;  Low  v.  Nolte,  16  111. 
475,  477 ;  i7aAn  v.  Horstman,  12  Bush,  249 ; 
Foley  V.  McKeegan,  4  Iowa,  1,  66  Am.  Dec. 
107;  Williams  v.  Grem,  14  Ark.  316,  321; 
Dvinel  v.  Brown,  54  Me.  468,  471;  Bearden 
T.  Bmitk,  11  Rich.  L.  664,  656;  Orasaelli  v. 
Lovden,  11  Ohio  St  349,  361;  Reynolds  v. 
Bridiie.  6  El.  k  Bl.  545 ;  McPhee  v.  Wilson, 
ti  V.  C.  Q.  B.  169,  172;  Magee  v.  Lavell,  L. 
R-  9  r.  P.  107,  115:  Beale  v.  Hayes,  5  Sand. 
•HO;  Hoag  v.  McOinnU,  22  Wend.  163,  165; 
fHlli*  V-  Ball,  7  Phila.  422,  2  Brewst.  (Pa.) 
342:  Peikins  v.  Lyman,  11  Mass.  76,  81,  6 
Am.  Dec  168 ;  Hodges  v.  King,  7  Met.  583 ; 
IXtkin  V.  Williams,  22  Wend.  201 ;  Chamber- 
lain  V.  Baqley,  11  N.  H.  234 ;  Hosmer  v.  True, 
19  Barb.  106;  Streeper  v.  Williams,  48  Pa. 
450;  Curry  v.  Larer,  7  Pa.  470,  49  Am.  Dec. 
484:  Cushing  v.  Drew,  97  Mass.  445;  Lvnd- 
wy  T.  Anesley,  28  N.  C.  (6  Ired.  L.)  186; 
Bamaker  v.  Schroers,  49  Mo.  406;  Hiae  v. 
F<Mtr,  17  Iowa,  23 ;  Bigony  v.  Tyson,  75  Pa. 
157:  Coltcell  v.  Foulks,  36  How.  Pr.  306, 
320:  Fisk  v.  Gray,  11  Allen,  132;  Wallis  v. 
Corpenier,  13  Allen,  19;  Lord  v.  Gaddia,  9 
Iowa,  265. 

Again,  the  author  says:  "The  leading 
caw  upon  the  isecond  branch  of  the  rule  just 
stated  is  Kemhle  v.  Farren,  6  Bing.  141. 
^^Hmgh  it  has  been  questioned  and  repudi- 
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ated  by  some  courts  as  an  attempt  to  make 
a  contract  for  the  parties  in  derogation  of 
their  own,  as  an  unjustifiable  interference 
with  the  freedom  of  action  of  competent  per- 
sons, it  has  withstood  all  hostile  criticism, 
and  the  array  of  cases  which  have  cited  it 
with  approval  and  followed  it  is  a  standing 
voucher  for  the  logic  of  its  decision.  An  ac- 
tor made  a  contract  not  to  play  for  five  sea- 
sons with  any  one  but  the  obligee,  and  the 
latter  promised  to  pay  the  former  £3  10«. 
each  night,  and  some  other  small  expenses. 
The  bond  provided  that,  if  either  party 
should  violate  any  of  such  promises,  he 
shf>uld  forfeit  to  the  other  the  sum  of  £1,- 
000,  not  by  way  of  penalty,  but  as  and  by 
way  of  liquidated  damages.  As  a  strict 
adherence  to  this  language  would  have  made 
the  employer  liable  in  the  sum  of  £1,000  for 
a  neglect  to  pay  one  single  night's  stipend, 
viz.  £3  10s.,  the  damages  from  the  nonpay- 
ment of  which  would  be  too  slight  for  notice, 
and  as  there  was  nothing  to  indicate  that 
this  result  was  to  be  excluded,  but,  on  the 
other  hand,  the  clause  covered  violations  of 
any  and  all  stipulations,  the  court  came  to 
the  conclusion  that  the  intention  of  the  par- 
ties, which  is  the  'pole  star'  in  the  construc- 
tion of  all  compacU,  was  not  to  effect  so  ab- 
surd a  result,  but  merely  to  provide  a  penal- 
ty as  security  for  the  due  performance  of 
the  various  stipulations,  and  that  the  words 
employed  were  either  inserted  by  mistake, 
or  for  purposes  of  deception  and  to  evade 
the  well-known  policy  of  the  law." 

In  WilJielm  v.  Eaves,  21  Or.  194,  14  L.  R. 
A.  297,  27  Pac.  1053,  there  was  up  for  con- 
struction a  stipulation  for  the  payment  of 
$200  as  "liquidated  damages  on  the  breach  of 
any  of  several  promises  or  agreements 
which  were  of  varying  degrees  of  import- 
ance." The  court,  in  an  exhaustive  opinion 
holding  this  to  be  penalty,  and  not  for  liqui- 
dated damages,  says:  "The  decision  of  the 
question  as  to  whether  a  given  sum,  provided 
in  the  contract  to  be  paid  on  a  breach  there- 
of, shall  be  considered  as  liquidated  damages 
or  a  penalty,  is  often  inherently  difficult,  and 
there  is  much  apparent  conflict  in  the  ad- 
judged cases.  The  words  ^liquidated  dama- 
ges' are  not  at  all  conclusive  as  to  the  char- 
acter of  the  stipulation.  Compensation  for 
a  breach  of  a  contract  is  always  desirable, 
and  the  courts  are  not  bound  by  the  language 
used  by  the  parties ;  and,  if  the  construction 
is  at  all  doubtful,  the  tendency  of  the  courts 
is  in  favor  of  the  interpretation  which  makes 
the  sum  a  penalty.  Cushing  v.  Drew,  97 
Mass.  445.  While  it  is  usually  said  that  the 
intention  of  the  parties,  as  gathered  from 
the  subject-matter  of  the  contract,  the  lan- 
guage used,  and  surrounding  cireum.<^ta.nces, 
IS  to  govern  in  cases  of  this  kind,  'such  in- 
tention,' says  Mr.  Sutherland,  'under  the 
artificial  rules  that  have  been  adopted,  is 
determined  by  very  latitudinary  construc- 
tion. To  be  potential  and  controlling  that 
a  stated  sum  is  liquidated  damages,  that 
sum  must  be  fixed  as  the  basis  of  compensa- 
tion, and  substantially  limited  to  it,  for  just 
compensation  is  recognized  as  the  universal 
measure  of  damages  not  punitory.    Parties 
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may  liquidate  the  amount  by  previous  agree- 
ment, but,  where  a  stipulated  sum  is  evi- 
dently not  based  on  that  principle,  the  in- 
tention to  liquidate  damages  will  either  be 
found  not  to  exist,  or  will  b^  disregarded  and 
the  stated  sum  treated  as  a  penalty.'  1 
Sutherland,  Damages,  480.  In  Jaquith  v. 
Hudson,  6  Mich.  133,  Christiancy,  J.,  says: 
^The  law,  following  the  dictates  of  equity 
and  natural  justice  in  cases  of  this  Kind, 
adopts  the  principle  of  just  compensation  for 
the  loss  or  injury  actually  sustained,  con- 
sidering it  no  greater  violation  of  this  prin- 
ciple to  conAne  the  injured  party  to  the  re- 
covery of  less,  than  to  enable  him,  by  the  aid 
of  a  court,  to  extort  more.  .  .  .  This 
principle  of  natural  justice,  the  courts  of 
law,  following  courts  of  equity,  have,  in  this 
class  of  cases,  adopted  as  the  law  of  the  con- 
tract; and  they  will  not  permit  the  parties, 
by  express  stipulation  or  any  form  of  lan- 
guage, however  clear  the  intent,  to  set  it 
aside.'  From  the  donfused  array  of  individ- 
ual ct^fies  upon  this  question  there  may  be 
deduced  certain  genersu  rules  that  are  recog- 
nized and  enforced  by  the  courts,  and  the  ap- 
parent conllict  in  the  cases  arises  rather 
from  the  application  of  these  rules  to  the 
facts  of  the  individual  case  than  in  the  prin- 
ciples themselves.  One  of  these  rules  is  that 
when  a  contract  specifying  one  certain  sum 
as  liquidated  damages  contains  various  stip- 
ulations of  different  degrees  of  importance, 
and  the  damages  from  a  breach  of  some  of 
which  would  to  eaBily  ascertainable,  though 
the  remainder  might  belong  to  that  class 
which  justifies  such  arrangement  as  to  dam- 
ages, and  by  the  terms  of  the  contract  such 
sum  would  be  payable  equally  on  the  failure 
to  perform  the  least  as  of  that  to  perform 
the  most  important,  or  equally  on  the  failure 
to  perform  that  one  the  damage  from  the 
violation  of  which  would  be  easily  ascer- 
tainable as  to  that  from  the  breach  of 
which  the  loss  would  be  difficult  of 
ascertainment,  the  stipulated  sum  will  be 
regarded  as  a  penalty,  and  not  liquidated 
damages,  though  the  language  of  the  parties 
be  the  strongest  which  could  be  employed  to 
evince  a  contrary  intent,"— citing  Kemhle 
V.  Farretiy  6  Bing.  141 ;  Carter  v.  Stroniy  41 
Minn.  522,  43  N.  W.  394 ;  Lampman  v.  Coch- 
ran, 16  N.  Y.  276;  Daily  v.  Litchfield,  10 
Mich.  29;  Cheddick  v.  Marsh,  21  N.  J.  L. 
463 ;  Trotcer  v.  Elder,  77  111.  452 ;  Lyman  V. 
Bahcock,  40  Wis.  503 ;  Viver  v.  Rossman,  18 
Barb.  60;  3  Parsons,  Contr.  161;  2  Pom.  Eq. 
Jur.  S  443 ;  1  Sutherland,  Damages,  521 ;  19 
Cent.  L.  J.  282, — where  the  authorities  are 
fully  collated. 

In  Beale  v.  Hayes,  5  Sandf.  640,  Judge 
Duer,  delivering  the  opinion  of  the  court, 
says:  "It  is  not  always,  however,  that 
damages  are  to  be  construed  as  liquidated 
because  the  parties  have  declared  them  to  be 
so.  The  language  of  the  parties  to  this 
agreement  is  clear  and  emphatic  that  the 
«um  of  £3,000  shall  be  recoverable  from  the 
party  making  default,  as  and  for  liquidated 
damages;  yet  no  court  of  justice,  without 
an  entire  disregard  of  prior  decisions,  can 
give  effect  to  the  apparent  intentions  of  the 
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parties  by  adopting  that  construction  of 
their  agreement  which  the  terms  they  have 
used  so  forcibly  suggest.  .  .  .  When 
consequences  so  unreasonable  would  follow, 
the  law  presumes  that  they  must  have  been 
overlooked  by  the  parties,  and  therefore 
mercifully  gives  to  their  language  an  inter- 
pretation which  excludes  them.  When  it 
would  be  plainly  unconscientious  to  exact  a 
large  sum  for  a  trivial  breach,  even  a  oourt 
of  law,  acting  upon  a  principle  of  equity, 
will  release  the  parties  from  the  literal  obli- 
gation which  their  language  imports." 

In  Sutherland  on  Damages  [2a  ed.]  p.  601, 
the  author,  in  speaking  of  these  building  con- 
tracts, says:  "In  a  building  contract  con- 
taining the  usual  clauses  fixing  the  days 
for  completing  the  various  parts  of  the  work, 
a  stipulation  to  the  effect  that  any  neglect 
to  comply  with  the  conditions  of  the  con- 
tract and  finish  the  work  as  provided  should 
entitle  the  employer  to  claim  damages  at  the 
rate  of  $10  per  day  for  every  day's  detention 
so  caused  was  held  a  covenant  for  stipulated 
damages.  The  more  recent  authorities, 
however,  are  to  the  effect  that  the  damages 
ordinarily  resulting  from  the  failure  to  ful- 
fil a  building  contract  which  contains  only 
the  usual  conditions  are  not  so  uncertain  as 
to  be  the  subjects  for  such  stipulations." 

One  of  the  leading  English  cases  upon  this 
subject  is  that  of  Re  "Newman,  L.  R.  4  Ch. 
Div.  724.  The  case  grew  out  of  a  contract 
for  the  erection  of  certain  buildings,  which 
provided  that  they  should  be  completed  by 
the  25th  day  of  December,  1875;  the  lan- 
guage of  the  contract  on  this  point  beinj?: 
"The  said  works  to  be  finished,  completed, 
and  delivered  up,  cleared  of  all  scaffoldinfir, 
rubbish,  and  other  impediments,  on  or  before 
the  26th  of  December,  1875,  and  in  default 
thereof  the  said  contractors  shall  forfeit  and 
pay  to  the  said  governors  the  sum  of  £10  per 
week  for  every  week  after  that  date  durinp^ 
which  the  said  work  shall  remain  unfinished 
and  not  delivered  up." 

The  works  were  commenced  by  the  con- 
tractors, and  were  carried  on  by  them  until 
the  5th  of  November,  1875,  when  they  failed. 
On  the  3d  of  February  following,  the  govern- 
ors entered  into  a  contract  with  the  sure- 
ties of  the  contractors  for  the  completion  of 
the  buildings  on  their  own  account,  which 
contract  contained  a  stipulation  that  noth- 
ing therein  contained  should  prejudice  the 
remedy  of  the  governors  under  the  prior 
agreement  and  bond.  The  works  were  ulti- 
mately completed  by  the  sureties,  but  not 
until  September,  1876.  In  February,  1870, 
the  governors  tendered  proof  against  the  es- 
tate of  the  contractors  for  the  sum  of  £1,000 
as  liquidated  damages  for  the  breach  of  the 
contract  The  affidavit  of  proof  made  did 
not  allege  any  particular  damage,  and  the 
trustees  rejected  the  claim  against  the  estate 
on  the  ground  that  it  was  not  shown  that 
any  damage  had  been  sustained  by  the  non- 
performance of  the  contract.  Application 
being  made  by  the  governors  of  the  county 
court,  the  judge  affirmed  the  decision  of  the 
trustees  on  the  ground  that  the  final  clause 
was  intended  only  to  fix  a  penalty  for  the 
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nooperfonnance  of  the  contract.    The  gov- 
ernors appealed  to  the  chief  judge.     Bacon, 
CIl  J.,  upon  an  appeal,  reversed  the  judg- 
ment of  the  county  court,   saying:     "The 
provisions  of  this  contract  are  so  plain  that, 
however  it  may  have  been  in  other  cases 
which  have  been  mentioned,  it  would  be  very 
diificult  to  give  any  other  meaning  to  them 
than  that  which  they  bear  on  their  face. 
.   .    .    Here  it  was  of  the  substance — the 
very  essence — of  the  contract  that  the  build- 
ings should  be  completed  by  the  25th  of  De- 
cember.   In  November  the  trustees  had  the 
option  of  saying  that  they  would  or  would 
not  complete  the  con  tracts  and  they  went  on 
with  it  up  to  a  certain  time,  when  they  re- 
pudiated it     The  meaning  of  the  clause,  if 
it  means  anything  at  all,  is  that  the  penalty 
of  £1.000  has  been  incurred.    I  cannot  alter 
the  contract;  I  cannot  find  any  circumstan- 
ces to  induce  me  to  say,  or  to  justify  me  in 
saying,  that  in  the  events  which  have  hap- 
pened a  less  sum  than  £1,000  should  be  paid. 
If  I  were  to  say  that>  I  should  be  obliged  to 
ask  myself  how  much  less  than  £1,000  ought 
to  be  paid.    What  means  have  I  of  ascer- 
taining thatT     it  has  not  been   suggested 
that  there  are  any  particulars  of  the  amount 
of  damage  which  has  been  incurred,  and  I 
do  not  know  that  anybody  is  in  a  position  to 
furnish  them.     But  I  aay  that,  if  the  con- 
tention of  the  trustees  were  right,  I  should 
be  pazzled  greatly  in  either  finding,  or  di- 
recting   any    other    tribunal    to    find,    the 
amount  of  the  specific  damage  which  has 
been  sustained.     The  order  is  wroi^,  and  the 
appeal  must  succeed.    The  appellants  must 
have  their  costs  of  the  hearing  in  the  court 
below  and  of  the  appeal."    From  this  deci- 
sion the  trustees  appealed.    Upon  this  final 
appeal  the  opinion  of  Chief  Justice  Bacon 
was  reversed  by  the  concurring  opinions  of 
all  the  justices,  from  which  we  quote  as  fol- 
lows:   "James,  L.  J.:     I  am  of  opinion  that 
this  case  is  clearly  within  those  which  have 
been  referred  to  by  Mr.  Bagshawe.    The  au- 
thority of  Kemhle  v.  Farren  cannot  be  con- 
sidered as  having  been  in  any  degree  nibbled 
awav  by  those  cases  before  Lord  Wensleydale 
which  have  been  referred  to,  and  which  it  is 
said  show  that  the  principle  of  Kemhle  v. 
Parren  is  to  be  confined  to  a  case  in  which, 
amongst  other   stipulations,  there  was  one 
stipulation  for   the  payment  of  a  sum  of 
BK>Dey.    That  was  not  the  ratio  decidendi 
of  Kemhle  v.  Farren,  in  which  it  was  laid 
down  in  broad  terms  that  wherever  there  is 
a  iuffl  mentioned  at  the  end  of  a  contract  as 
dunages  for  the  nonperformance  of  any  of  a 
great  number  of  stipulations,  there  it  must 
he  treated  as  a  penalty.    The  law  is,  I  think, 
stated  in  a  very  satisfactory  way  in  a  case 
which  was  referred  to  in  the  argument  of 
Ktmhle  v.  Farren,     I  mean  Astley  v.  Wei- 
<*<«,  2  Bos.  k  P.  346,  353,  in  which  Mr.  Jus- 
ti«  Heath   said:     *\Vhere  articles   contain 
^Tenants   for    the   performance   of   several 
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things,  and  then  one  large  sum  is  stated  at 
the  end  to  be  paid  upon  breach  of  perform- 
ance, that  must  be  considered  as  a  penalty. 
But  where  it  is  agreed  that,  if  a  party  do 
such  a  particular  thing,  such  a  sum  shall 
be  paid  by  him,  there  the  sum  stated  may  be 
treated  as  liquidated  damages.'  Baggal- 
lay,  J.  A. :  I  am  of  the  same  opinion.  I  will 
only  add  that  the  principle  upon  which  Kem- 
hle V.  Forren  was  decided  was  commented 
upon  by  Lord  Westbury  in  the  case  of 
Thompson  v.  Hudson,  L.  R.  4  H.  L.  1,  in 
these  terms :  'If  the  sum  described  as  liqui- 
dated damages  be  a  large  sum,  and  the  title 
to  that  sum  is  to  arise  upon  some  very  trif- 
ling consideration,  then  it  follows  plainly 
that  the  large  sum  named  never  could  have 
been  meant  to  be  the  real  measure  of  dama- 
ges. It  was  an  oppressive  agreement.  The 
sum  named  never  could  have  been  the  proper 
amount  of  damages  arising  upon  the  nonob- 
servance  of  some  of  the. stipulations  of  that 
agreement,  which  probably  would  have  been 
measured  by  a  few  shillings,  and  therefore 
the  very  large  sum  stated  to  be  damages  was 
properly  regarded  as  in  the  nature  of  a  pen- 
alty.' If  further  authority  is  wanted  for 
the  decision  at  which  we  have  arrived  in  this 
case,  I  think  it  is  found  in  the  words  used 
by  Lord  Coleridge  in  Magee  v.  Lavellt  L.  R. 
9  C.  P.  107,  which  i4)pear  exactly  applicable 
to  the  present  case.  Bramwell,  J.  A.,  says: 
I  am  entirely  of  the  same  opinion.  I  do 
not  wish  to  quote  anything  I  have  said  as 
an  authority,  and  I  do  not  wish  to  repeat  it. 
Therefore,  instead  of  repeating  it,  I  will  sim- 
ply say  that  I  abide  by  everything  I  said  in 
Beits  V.  Burch,  4  Hurlst.  &  N.  506.  It  has 
been  argued  that  in  Oalsworthy  v.  Strutt,  1 
Exch.  659,  and  the  other  cases  referred  to 
by  Mr.  De  Gex,  we  have  the  authority  ol 
Lord  Wensleydale  that  this  £1,000  can  be 
proved  against  the  debtor's  estate.  If  it 
were  a  question  of  bare  authority,  independ- 
ently of  principle,  I  should  say  that  we  have 
the  rule  laid  down  by  Lord  Coleridge  in  Ma- 
gee V.  Lavelly  L.  R.  9  C.  P.  107,  expressly  to 
the  contrary,  where  he  says,  p.  115:  *If  we 
look  to  the  nature  of  the  contract  in  the 
present  case,  it  will  be  seen  that  it  involves 
several  events  of  various  degrees  of  import- 
ance ;  and  therefore,  according  to  the  gener- 
al principle  governing  such  cases,  the  sum 
mentioned  must  be  considered  as  a  penalty, 
and  not  liquidated  damages.'  ...  I  am 
of  opinion  that  this  appeal  must  be  allowed. 
I  may  add  that  I  cannot  think  there  can  be 
any  difficulty  in  assessing  the  damages." 

We  are  of  opinion  that  the  case  at  bar 
comes  fairly  within  the  spirit  and  meaning 
of  these  adjudications. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  a  new  trial. 

Rehearing  denied. 
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GEORGIA  SUPREME  COURT. 


A.  T.  SMALL  et  oZ.,  Plffa.  in  Err,, 

r. 

Dora  SLOCUMB  et  al.,  Substituted  Defend- 
ants. 

(112  Ga.  270.) 

*1.  Tlie  veodor  of  land  ^rrlio  retainB 
title  tUereto  for  the  purpose  of  «eciir- 
Ingr  the  payment  of  the  parchase 
money  cannot  by  injunction  prevent  the 
vendee  from  clearing  the  land  and  cutting 
the  timber  thereon,  unless  such  acts  impair 
the  value  of  the  vendor's  security. 

2.  The  evidence  belngr  conflicting:  upon 
this  pointy  this  court  will  not  Interfere  with 
the  discretion  of  the  trial  judge  in  finding 
that  the  value  of  the  vendor's  security  was 
not  lessened  by  the  acts  of  the  vendee. 

8.  Congrrenn  han  pofver  to  levy  and  col- 
lect taxes  by  reanlrlug:  revenue 
■tamps  to  be  placed  upon  certain  written  in- 
struments, and  has  power  to  prescribe  a  pun- 
ishment for  failure  or  refusal  to  comply  with 
that  requirement,  and  to  provide  that  such  in- 
struments shall  not,  unless  stamped,  be  admis- 
sible as  evidence  in  the  Federal  courts.  It  has, 
however,  no  power  to  prescribe  rules  of  evi- 
dence for  a  state  court,  and  therefore  the  act 
of  Congress  which  declares  that  certain  writ- 
ten Instruments  shall  not  be  received  in  evi- 
dence in  any  court  until  stamped  as  required 
by  the  act  Is  to  be  understood  as  applicable  to 
the  Federal  courts  only. 

(November  27,  1900.) 

ERROR  to  the  Superior  Court  for  Jones 
County  to  review  a  judgment  denying 
an  injunction  to  restrain  defendants  from 
cutting  timber  on  certain  land.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dessau,  Harris,  Sc  Harris  for 
plaintiffs  in  error. 

Messrs,  George  8.  Jones,  Hardeman, 
Davis,  Sc  Turner,  and  Hardeman  Sc 
Moore  for  defendants  in  error. 

Simmons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  appears  from  the  record  that  Small 
and  Lowe  brought  an  action  of  ejectment 
against  Mrs.  Pottle.  On  October  17,  1898, 
a  consent  decree  was  entered  into  by  the  par- 
ties, whereby  the  plaintilTs  were  recognized 
as  the  owners  of  the  land,  and  wherein  it 
was  provided  that  Mrs.  Pottle  should  have 
the  right  to  redeem  the  land  by  paying  to 
the  plaintiffs,  within  five  years  from  the 
date  of  the  decree,  the  sum  of  $6,100,  prin- 
cipal, with  interest  thereon  at  8  per  cent 

*Headnotes  by  Simmons,  Ch.  J. 


Note. — As  to  want  of  internal  revenue  stamp 
on  instrument  requiring  stamp,  as  affecting 
criminal  prosecution,  see  Thomas  v.  State  (Tex. 
Crim.  App.)  46  L.  R.  A.  454,  and  note. 

For  effect  of  omission  to  stamp  an  Instrument 
on  which  the  law  requires  a  stamp,  or  to  can- 
cel stamp  on  such  Instrument,  see  Knox  v.  Rossi 
(Nev.)  48  L.  R.  A.  305,  and  note;  Wlngert  v. 
Zelgler  rMd.)  51  L.  R.  A.  816 :  and  Southern 
Ins.  Co.  V.  Kstes  (Tenn.)  52  L.  R.  A.  915. 
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per  annum  to  the  time  of  payment;  the  in- 
terest being  payable  annually.  The  details- 
of  this  consent  decree  need  not  be  mentioned 
here,  save  to  say  that  it  contained  the  fol- 
lowing clause:  "It  being  the  purpose  of 
this  agreement  that  said  decree  shall  oper- 
ate as  a  bond  for  title  from  the  plaintiffs  to 
the  defendant,  the  plaintiffs  having  agreed 
to  sell  said  property  to  the  defendant  under 
the  terms  herein  above  set  forth.'*  On  Oc- 
tober 19,  1899,  Mrs.  Pottle  executed  a  lease 
to  the  land  to  Mrs.  Slocumb  for  the  period 
of  ten  years,  commencing  January  1,  1900. 
By  this  lease  Mrs.  Slocumb  bound  herself 
to  pay  a  rental  of  $658  per  annum,  out  of 
which  was  to  be  paid  to  Small  and  Lowe 
a  sum  sufficient  to  cover  the  interest  an- 
nually becoming  due  to  them  from  Mrs. 
Pottle.  Mrs.  Slocumb  was  by  this  lease 
given  the  privilege  of  paying  off  the  princi- 
pal debt  of  $6,100  and  taking  the  rights  of 
Small  and  Lowe  in  the  premises,  except  that 
Mrs.  Pottle  should  have  the  right  to  redeem 
the  land  at  the  expiration  of  the  lease,  and 
not  before.  Mrs.  Slocumb  undertook,  by  the 
terms  of  the  lease,  to  build  tenant  house.s 
on  the  place,  and  was  given  the  pri>ilege 
and  right  of  cutting  and  sawing  the  timber 
except  on  certain  specified  portions  of  the 
land,  for  the  purpose  of  sale  or  otherwi.^^e. 
Mrs.  Slocumb  entered  upon  the  place,  and 
was  proceeding  to  cut  some  of  the  timber 
and  clear  up  a  part  of  the  land,  when  Small 
and  certain  persons  who  claimed  under  Lowe 
filed  against  Mrs.  Slocumb  and  her  husband 
and  the  administratoi;  of  Mrs.  Pottle  a  pe- 
tition for  injunction  on  the  ground  that  the 
defendants  were  committing  waste,  and  that 
the  cutting  of  the  timber  would  depreciate 
the  plaintifT's  security.  Both  plaintiffs  and 
defendants  read  before  the  trial  judge  a 
great  many  affidavits  on  the  question  as  to 
whether  there  had  been  anv  waste  or  anv 
depreciation  of  the  value  of  the  property, 
and  as  to  whether  any  such  waste  or  depre- 
ciation would  result  from  the  acts  sought 
to  be  enjoined.  It  is  unnecessary  to  set  out 
these  affidavits,  either  literallv  or  in  sub- 
stance,  further  than  to  sav  that  thev  were 
conflicting,  and  that  the  judge  wa«  author- 
ized by  the  evidence  before  him  to  find  either 
that  the  acts  complained  of  would  depre- 
ciate the  value  of  the  property,  or  that  they 
would  result  in  an  increase  in  its  value.  He 
refused  the  injunction,  and  the  plaintiflT.s 
excepted. 

1,  2.  Under  the  consent  decree  above  men- 
tioned, the  relation  of  vendor  and  vendee 
was  established  between  the  creditors  and 
Mrs.  Pottle.  The  results  were  the  same  as 
though  the  former  had  sold  the  land  to  the 
latter,  reserving  title  in  themselves  to  se- 
cure the  payment  of  the  purchase  money, 
and  giving  bond  for  titles,  binding  them  to 
convey  when  the  purchase  money,  with  the 
agreed  interest  thereon,  was  paid.  They 
sustained  the  same  relation  to  each  other, 
on  the  question  of  security,  as  mortgagee 
and  mortgagor.     Moses  Bros.  v.  Johtisony  8& 
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Ala.  517,  7  So.   146.    Mrs.  Pottle  had  the 
ri^ht  to  transfer  her  bond  for  titles  to  Mrs. 
Slocunib,  or  to  lease  the  land  to  her  for  a 
teiin  of  years.     ^Mrs.  Slocumb,  as  to  the  use 
of  the  land  during  this  lease,  stood  in  the 
shoes  of  Mrs.  Pottle.     Practically  the  only 
real  interest  that  the  plaintiffs  had  in  the 
land  wad  its  value  to  them  as  security  for 
the  payment  of  the  purchase  money.     When 
that  is  paid,  then,  under  the  decree,  the^ 
will  be  compelled  to  make  title  to  Mrs.  Pot- 
tle, her  personal  representative  or  assigns. 
If  Mrs.  Pottle  or  Mrs.  Slocumb  do  not  by 
their  acts  lessen  the  value  of  the  land  in 
such  manner  as  to  make  it  insufficient  fully 
to  ^secure  the  plaintiffs,  we  think  the  latter 
cannot    complain.     Certainly    they     cannot 
complain    if    the    value    of    the    land    is 
not  at  all  impaired,  or  if  it  will  be  worth 
more  cleared  than  before  the  timber  was  cut. 
To  cut  timber  and  clear  land  so  sls  to  make 
arable  what  was  before  woodland  is  not,  in 
this  state,  waste,  unless  the  value  of  the 
land  is  thereby  impaired.     The  judge  found, 
on  suflicient  evidence,  that  the  value  of  the 
laod  here  involved  would  not  be  lessened  by 
tlie  acts  complained  of,  and  we  cannot  say 
that  he  erred   in   so   finding,   nor   interfere 
with  his  discretion  in  refusing  the  injunc- 
tion sought  by  the  plaintiffs. 

3.  On  ihe  trial  of  the  case  the  defendants 
tendered  in  evidence  the  lease  executed  to 
Mrs,  Slocumb  by  Mrs.  Pottle.  This  was  ob- 
jected to  by  the  plaintiffs  on  the  ground 
that  it  had  not  been  stamped  as  required  by 
the  internal  revenue  act  of  Congress  of  1898. 
It  appeared  that  the  lease  had  no  stamp 
Dpon  it.  The  judge  overruled  the  objection, 
and  admitted  the  lease  in  evidence.  The 
plaintiffs  excepted,  and  assigned  this  ruling 
JH  error.  We  fully  recognize  the  power  of 
Confess  to  levy  and  collect  taxes  for  the 
"^JiflKiit  of  the  jfovernment.  We  fully  recog- 
niye  its  power  to  do  this  by  the  imposition 
«'f  --tamp  duties,  and  to  prescribe  penalties 
for  their  nonpayment.  We  also  recognize 
its  power  to  regulate  the  practice  and  pro- 
^^lure  and  to  provide  rules  of  evidence  in 
f-ourU  established  under  the  Constitution  of 
the  I'nited  Stiites.  After  much  reflection, 
and  a  careful  and  thorough  investigation  of 
fases  in  the  courts  of  other  states,  we  have 
•^^'•ne  to  the  conclusion,  however,  that  Con- 
srevi.  has  no  power  to  prescribe  rules  of  evi- 
•I^noe  for  a  f*tate  court.  Under  our  svstera 
f'f  jrovernment,  the  states  retained  all  pow- 
T"*  of  fiovereipjnty  which  were  not  granted 
^'i  the  general  povernraent  by  the  Constitu- 
Hcn.  They  had  the  power  to  create  and  es- 
tdMish  their  own  courts,  and  to  regulate  the 
practice  and  procedure  and  to  prescribe  rules 
f'i  evidence  therein.  There  is  nothing  in  the 
^■^njititntion  of  the  United  States  which  ex- 
pressly or  bj'  implication  gives  to  Congress 
ihe  power  to  prescribe  rules  of  evidence  for 
the  ewirts  of  the  states.  Of  course,  Con- 
ZT^^*.  having  the  power  to  impose  stamp  du- 
*Je>,  has  the  power  to  provide  for  the  en- 
fon^tnent  of  their  payment  by  any  neces- 
sary and  proper  means.  But  while  to  make 
CD'tami>ed  instruments  inadmiHsible  in  evi- 
^^n^e  in  state  courts  would  doubtless  aid  in 
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compelling  the  payment  of  the  tax,  we  think 
that  such  a  method  of  collection  is  neither 
necessary  nor  proper,  and  is  therefore  not 
within  the  power  of  Congress.  The  act  of 
18D8  subjects  to  a  penalty  anyone  who  fails 
or  refuses  to  comply  with  the  provisions  a» 
to  stamping  written  instruments,  and  the- 
Federal  courts  have  ample  machinery  for 
the  enforcement  of  this  penalty.  No  other 
method  of  enforcement  would  seem  to  be  nec- 
essary, but,  even  if  it  were,  Congress  has- 
power  to  provide  that  no  unstamped  instru- 
ment shall  be  received  in  evidence  in  any" 
of  the  Federal  courts.  An  attempt  to  ex- 
tend this  provision  so  as  to  make  it  appli- 
cable to  the  courts  of  the  several  states  can- 
not, therefore,  be  defended  upon  the  ground: 
that  it  is  necessary.  Nor  do  we  think  it  a 
proper  .means  of  enforcing  the  stamp  act  to^ 
interfere  with  courts  peculiarly  within  the 
control  of  the  several  states,  by  declaring 
what  shall  or  shall  not  be  used  as  evidence- 
in  them,  or  to  seek  to  make  the  state  courts- 
punish  a  failure  to  comply  with  the  Federal 
stamp  act,  by  refusing  to  allow  unstamped 
documents  to  be  used  as  evidence  in  them. 
This,  however,  is  no  new  question.  It  ka» 
been  dealt  with  by  the  courts  of  many  of 
the  states.  We  have  searched  diligently  in 
the  Reports  of  the  decisions  of  the  various 
state  courts,  and  have  found  but  one  state 
court  of  last  resort  which  has  made  and 
adhered  to  a  decision  that  Congress  had  the 
right  to  prescribe  that  an  unstamped  instru- 
ment should  not  be  received  in  evidence  in  a 
state  court.  This  was  in  the  case  of  Char- 
tiers  d  R.  Tump.  Co.  V.  McSamara,  72  Pa. 
27S.  13  Am.  Rep.  673,  dealing  with  an  act  of 
Congress  which  provided  that  certain  writ- 
ten instruments  should  not  be  received  or 
used  as  evidence  in  any  court  until  properly 
stamped.  Even  in  that  case  the  court  diil 
not  hold  generally  that  Congress  could  pre- 
scribe rules  of  evidence  for  state  courts,, 
but  that  it  had  power  to  provide,  as  it  was 
said  to  have  done  in  the  act  then  under  dis- 
cussion, for  "a  disqualification  attached  to- 
the  [unstamped]  document,  making  it  in- 
competent to  fulfil  its  purpose  as  an  in>*tru^ 
mcnt  of  evidence  until  the  stamp  duty  i* 
paid."  We  must  confess  that  we  are  un- 
able to  see  the  distinction  thus  sought  to  be 
drawn.  The  instrument  may  be  perfectly 
lesral  and  admissible  in  endence  in  the  state 
court,  and  yet,  if  it  lacks  the  revenue  stamp. 
Congress  can  say  to  the  state  court,  "This 
instrument  is  disqualified,  is  incompetent  to 
fulfil  its  purpose  as  an  instrument  of  evi- 
dence, and  must  not  be  admitted  or  received 
in  evidence  by  you;"  and  this,  according  to 
the  case  just  cited,  would  not  be  prescribing 
a  rule  of  evidence  for  the  state  court.  Two 
of  the  five  justices  (Thompson,  Ch.  J.,  and 
Sharswood,  J.)  dissented.  Nor  are  the  rea- 
sons given  for  this  decision  at  all  satisfac- 
tory to  our  minds.  It  is  based  on  the  sup- 
posed necessity  for  such  a  provision  in  order 
to  enforce  the  stamp  tax,  and  we  think  that 
no  necessitv  therefor  exist etl.  All  other 
state  courts  which  have  dealt  directlv  with 
this  question  hold,  so  far  as  we  have  been 
able  to  ascertain,  either  that  Congress  has- 
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no  power  to  enact  that  certain  d<x;uments 
shall  be  incompetent  as  evidence  in  a  state 
<*ourt,  or  else,  without  deciding  what  power 
Congress  has  in  the  matter,  that  the  act  of 
Congress  does  not  apply  to  the  state  courts, 
but  to  the  Federal  courts  only.  Most  of 
those  decisions  were  made  in  cases  arising 
under  the  acts  of  1864,  1865,  and  1866,  but 
the  act  of  1898  is,  with  respect  to  the  ques- 
tions here  discussed,  substantially  a  copy  of 
the  former  acts,  and  the  reasoning  of  those 
decisions  is  in  every  way  applicable  here. 
In  the  cases  of  Clemens  v.  Conrad^  19  Mich./ 
170,  and  Sammona  v.  Eallowayy  21  Mich. 
162,  4  iS's.  Kep.  466,  Judge  Cooley,  the  great 
expounder  of  constitutional  law  in  this  coun- 
try, shows  by  his  reasoning  that  Congress 
has  no  power  to  prescribe  such  a  rule  of 
evidence  for  state  courts,  and  that  the  act 
should  therefore  be  construed  as  intended 
to  apply  to  Federal  courts  only.  In  the  for- 
aner  case  he  said  in  part:  "To  make  an  in- 
strument inadmissible  in  evidence  because 
not  sufficiently  stamped  is,  however,  quite 
A  different  thing  from  imposing  penalties  for 
■a  breach  of  the  revenue  laws.  The  latter 
punishes  the  guilty  party,  or  compels  him 
to  perform  his  duty  to  the  government;  the 
€ormer  imposes  what  may  be  sometimes 
equivalent  to  a  forfeiture  of  rights  upon  any 
party,  guilty  or  innocent,  who  chances  to  be 
8o  circuinstanced  that  he  cannot  make  a 
showing  of  his  rights  in  court  without  the 
production  of  the  unstamped  instrument. 
.  .  .  A  law  so  highly  penal,  it  is  to  be 
presumed,  has  been  so  framed  as  clearly  to 
point  out  all  the  cases  to  which  it  was  de- 
signed to  apply,  so  as  to  leave  nothing  to  in- 
ference. It  attempting  properly  to  construe 
it,  it  is  proper  to  bear  in  mind  the  position 
of  the  body  which  enacted  it  relatively  to  the 
different  legal  tribunals  of  the  country. 
Congress  creates  the  courts  which  operate 
within  the  sphere  of  Federal  sovereignty  and 
administer  the  judicial  power  conferred  by 
the  Constitution  of  the  United  States.  For 
them  It  prescribes  rules  of  evidence,  and  may 
establish  a  course  of  practice.  It  has  no  such 
general  power  as  regards  the  state  courts. 
TlTiose  courts  have  another  origin,  and  their 
rules  of  evidence  and  courses  of  proceeding 
are  prescribed  by  a  different  legislative 
body.  Waiving  in  the  present  case  any  dis- 
•eussion  of  the  question  whether  the  state 
-courts  are  not  agencies  of  state  government 
which  are  beyond  the  sphere  of  the  taxing 
power  of  the  nation,  and  fully  at  liberty  to 
investigate  in  their  own  modes,  under  the 
laws  of  the  state,  the  questions  «of  fact 
which  are  put  in  issue  before  them,  we  think 
it  a  just  and  reasonable  interpretation  of 
the  law  of  Congress  that  the  courts  which 
.are  precluded  from  receiving  unstamped  in- 
«truments  in  evidence  are  only  the  Federal 
•courts.  .  .  .  We  think  that  a  rule  of 
»evidence  laid  down  in  general  terms  is  to  be 
understood  as  applicable  to  those  courts 
•only  for  which  the  legislature  prescribing  it 
has  general  power  to  make  rules,  and  not  to 
other  courts,  not  expressly  named,  over 
which  it  has  no  such  general  power,  and 
with  whose  proceedings  it  could  interfere,  if 
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at  all,  only  in  exceptional  cases."  See  also 
Cooley,  Const.  Lim.  6th  ed.  {).  692,  and  note. 
In  the  case  of  Latham  v.  Smith,  45  111.  29, 
it  was  decided  (Mr.  Chief  Justice  Breese  de- 
livering the  opinion)  that  "no  power  exists 
in  the  Congress  to  declare  by  law  what  shall 
or  shall  not  be  evidence  in  a  state  court." 
And  in  the  case  of  Craig  v.  Dimock,  47  111. 
308,  the  same  eminent  jurist  said:  ''To 
'hold  that  Congress,  in  the  exercise  of  the 
taxing  power,  can  enter  into  these  [state] 
courts  and  prescribe  what  shall  be  evidence 
therein,  is  so  revolting  to  all  our  notions  of 
Federal  and  state  pow^er  as  to  compel  us  to 
refuse  to  yield  any  acquiescence  in  such  a 
doctrine.  By  admitting  it,  the  power  and 
sovereignty  ot  the  states  over  legitimate 
subjects  of  state  power  and  sovereignty  are 
at  once  annihilated.  We  will  not  deny  the 
power  of  Congress  to  require  such  instru- 
ments to  be  stamped,  nor  the  consequent 
power  to  punish  by  fine  an  intentional  eva- 
sion of  the  law.  By  conceding  this,  we  yield 
all  that  is  necessary  to  enable  the  govern- 
ment to  carry  into  full  effect  the  taxing 
power,  and  at  the  same  time  sustain  and  up- 
hold in  its  utmost  limit  the  exclusive  power 
of  the  state  to  say  what  shall  be  evidence  in 
her  own  courts  of  justice  in  a  domestic 
transaction,  wholly  unconnected  in  every  re- 
spect with  the  general  government.  It  is 
not  questioned  that  the  Congress  has  power 
to  prescribe  rules  of  evidence,  and  specify 
what  shall  be  instruments  of  evidence  in  the 
Federal  courts,  but  is  powerless  to  prescribe 
them  for  the  state  tribunals,  as  we  think. 
Since  the  act,  then,  does  not  in  terms  pre- 
scribe such  rules  to  state  courts,  we  must 
conclude  that  the  provisions  of  the  act  were 
only  intended  to  apply  to  the  Federal  tribu- 
nals. We  will  not,  by  implication,  hold  that 
the  intention  of  the  Congress  was  to  invade 
the  lurisdiction  of  the  states  in  the  adminis- 
tration of  justice  between  their  citizens." 

These  rulings  were  followed  in  the  cases 
of  Bunker  v.  Green,  48  111.  243;  United 
States  Exp.  Co,  v.  Haines,  48  111.  248;  Han- 
ford  V.  Ohrecht,  49  111.  146;  and  Boxcen  v. 
Byrne,  55  111.  407.  In  the  case  of  Wallace 
V.  Cravens,  34  Ind.  634,  it  was  held :  "The 
Congress  of  the  United  States  cannot  control 
the  rights  of  parties  in  the  introduction  or 
the  weight  of^eiidence  in  a  state  court,  in  a 
case  which  arises  purely  under  the  laws  of 
the  state,  and  is  properly  before  such  court, 
against  the  laws  of  the  state."  In 
the  case  of  Duffy  v.  Hohson,  40  Cal. 
240,  6  Am.  Rep.  617,  it  was  said:  "The 
act,  however,  does  not  in  terms  extend  to 
proceedings  had  under  the  laws  of  the  state, 
and  does  not,  on  its  face,  import  any  inter- 
ference w^ith  those  laws.  Upon  the  settled 
rules  of  interpretation,  it  must  be  construed 
to  embrace  only  proceedings  had  and  nctn 
done  in  public  offices  and  courts  established 
under  the  Constitution  of  the  United  States, 
and  by  authority  of  acts  of  Congress  framed 
in  pursuance  thereof.  But  if  the  act  of 
Congress  under  consideration  had  in  terms 
embrar»etl  the  state  courts  within  its  provi- 
sions, and  had  enacted  that  upon  a  trial  in 
one  of  those  courts  a  contract  or  other  in- 


1900. 


Small  v.  Slocumb. 


ld» 


strunient  of  evidence,  otherwise  admissible, 
should  not  be  admitted  in  evidence  except 
upon   compliance    with    its   provisions,    it 
vould  be  onr  duty  to  declare  its  provisions 
in  that  respect  null  and  void.     Congress  has 
no  constitutional  authority  to  legislate  con- 
cerning the  rules  of  evidence  administered 
in  the  courts  of  this  state,  nor  to  affix  con- 
ditions or  limitations  upon  which  those  rules 
are  to  be  applied  and  enforced ;  nor  can  it 
ri|rhtfully   convert    those    courts    into  tax 
gatherers  for  the  benefit  of  the  Federal  gov- 
^nment,  nor  charge  them  with  the  duty  of 
inqairfng  whether  or  not  the  revenue  laws 
of  the  United  States  have  been  observed,  or 
of  investigating  into  the  motives  of  parties 
in  omitting  to  affix  revenue  stamps  to  the 
contracts  they  may  have  made."  In  the  case 
of  Pargoud  v.  Richardson,  30  La.  Ann.  1286, 
Ifanning,  Ch.  J.,  delivering  the  unanimous 
opinion  of  the  supreme  court  of  Louisiana, 
■«id:    ''Since  Maurin  v.  Martinez,  5  Mart. 
(La.)  436,  it  has  not  been  doubted  that  the 
provisions  of  the  Federal  Constitution  rela- 
tive to  jaries  refer  only  to  trials  in  the  Fed- 
eral courts,  and  do  not  apply  to  the  state 
tribunals.  And  earlier  than  then  it  was  held 
that  the  amendment  to  the  Federal  Consti- 
tution which  requires  the  intervention  of  a 
grand  jury  relates  only  to  crimes  cognizable 
br  the  United  States,  and  to  criminal  pro- 
ceedings in  its  courts.     Territory  v.  Hattick, 
2  Mart  (La.)  88.  When,  then,  the  Congress 
prohibits  a  court  from  receiving  in  evidence 
any  unstamped  note  or  mortgs^e,  we  must 
a&^iime  that  it  has  reference  alone  to  the 
United  States  courts,  as  its  prohibition  is 
only  obligatory  upon  them.      It  is  said,  how- 
ever, that  nothing  is  left  to  inference,  since 
the  kct  of  Congress  declares  that  these  un- 
stamped instruments  are  void.     ...     It 
19  not  needful  for  us  to  consider  this  act  in 
any  other  aspect  than  its  attempt  to  impose 
rales  upon  the  state  courts  as  to  the  admis- 
si<n  of  evidence.     It  is  not  within  the  prov- 
ince of  Congress  to  enact  rules  regulating 
the  competency  of  evidence  upon  the  trial  of 
causes  in  a  state  court.     The  power  to  lay 
taxes   is    undoubted,    but    it  is  not  broad 
aough  to  include 'the  authority  to  declare 
that  a  written  instrument  of  any  kind  shall 
not  be  received  as  evidence  in  a  state  court 
unless  it  is  .stamped.    That  is  a  restriction 
vhieb  appertains  alone  to  the  legislative  au- 
thority of  the  state.    In  domestic  transac- 
tions, in  no  manner  connected  with  the  gen- 
^  govenanent,  the  state  has  the  exclusive 
pcrver  to  establish  the  rules  of  evidence  in 
J*r  own  courts.'*  This  was  followed  and  im- 
^oalifiedly  approved  in  the  case  of  Holt  v. 
SaTfi  Liquidators,  33  La.  Ann.   673.    To 
the  game  effect,  see  Hunter  v.  Cobb,  1  Bush, 
23t»:  Hporrer  v.  Eifler,  1  Heisk.  633;  People 
«  r€l.  Barb<mr  v.  Gates,  43  N.  Y.  40,  aa  ex- 
plained in  Ifoore  v.  Moore,  47  N.  Y.  467,  7 
^  Rep.  466 ;  Bumpass  v.  Taggart,  26  Ark. 
J88,  7  Am.  Rep.  623;   More  v.  Clymer,  12 
Mo.  App.  1 1 ;  Forcheimer  v.  Holly,  14  Fla. 
-^  (5);  Hale  ▼.  Wilkinson,  21  Gratt.  76; 
^^^M  V.  Farmers'  Bank,     31    Gratt.    348; 
^n$  V.  Biehardson,  46   Miss.  499,    7  Am. 
f>p.732. 
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A  number  of  state  courts  have  held,  with- 
out passing  upon  the  power  of  Congress  U> 
provide  that  unstamped  instruments  shall 
not  be  received  in  evidence  in  state  courts,, 
that  the  act  did  not  in  fact  apply  to  any  but 
Federal  courts.  See  Carpenter  v.  Snelling,. 
97  Mass.  452 ;  Lynch  v.  Morse,  97  Mass.  458  ; 
Green  v.  Holway,  101  Mass.  243,  3  Am.  Rep. 
339;  Moore  v.  Quirk,  105  Mass.  49,  7  Am. 
Rep.  499;  Griijin  v.  Banney,  35  Conn.  239; 
Haight  v.  Grist,  64  N.  C.  739;  Weltner  v. 
Biggs,  3  W.  Va.  445.  We  have  also  found 
two  cases  decided  by  state  courts  of  last  re- 
sort since  the  act  of  1898  went  into  effect. 
In  the  case  of  Knox  v.  Rossi,  25  Nev.  — ,  4^ 
L.  R.  A.  305,  5i  Pac.  179,  the  supreme  court 
of  Nevada  held  that  state  courts  are  not 
within  the  provisions  of  the  act  of  1898  a» 
to  the  admissibility  of  unstamped  documents 
in  evidence.  Prior  decisions  of  the  court, 
under  former  acts,  apparently  holding  to  the 
contrary,  were  explained  as  having  been 
made  without  passing  directly  upon  the 
question  of  the  applicability  of  the  act  to 
state  courts.  In  the  recent  case  of  Cassid^ 
V.  8t.  Germain  (R.  I.)  46  Atl.  35,  the  su- 
preme court  of  Rhode  Island  held  the  act 
of  1898  to  be  applicable  to  Federal  courts 
only,  and  not  to  state  courts.  "Accord- 
ing to  the  note  in  48  L.  R.  A.  30<5, 
"it  has  been  held  that  the  provision  of  the 
act  of  1898  excluding  unstamped  instru- 
ments from  evidence  does  not  apply  to  the 
state  courts,"  in  the  cases  of  Loring  t. 
Chase,  26  Misc.  318,  56  N.  Y.  Supp.  312; 
People  ew  rel.  Consumers'  Brew.  Co.  v. 
Fromme,  35  App.  Div.  459,  64  N.  Y.  Supp» 
833;  Gregory  v.  Hitchcock  Pub,  Co.  31  Misc. 
173,  63  N.  Y.  Supp.  976.  There  are  other 
cases  to  be  found  in  the  Reports  where  the 
construction  of  the  acts  was  under  consider- 
ation, but  where  no  question  was  made  as  to 
the  applicability  of  the  acts  of  Congress  to- 
state  courts,  or  as  to  the  power  of  Congress 
in  this  regard.  Among  these  are  the  case» 
of  Green  v.  Lowry,  38  Ga.  648;  Alexander 
V.  Lieth,  89  Ga.  180;  Hoops  v.  Atkins,  41 
Ga.  109;  Kile  v.  Johnson,  48  Ga.  189, — as 
are  also  such  Alabama,  Texas,  and  Wiscon- 
sin cases  upon  the  subject  as  we  have  beeib 
able  to  find.  These  cases  are  not  authority 
cm  the  question  as  to  whether  the  stamp  act 
of  Congress  applies  to  state  courts  or  onlj^ 
to  Federal  courts,  or  as  to  whether  it  i» 
within  the  power  of  Congress  to  make  sucb 
an  act  applicable  to  state  courts.  These 
questions  were  not  made,  and  were  not  de- 
cided. Had  the  questions  been  raised,  the 
results  of  those  cases  might  have  been  en- 
tirely different.  Those  of  the  cases  which 
decided  that  an  unstamped  instrument  waa 
inadmissible  in  evidence  only  where  the  fail- 
ure to  stamp  was  ixith  intent  to  evade  the 
act  were  said  by  Manning,  Ch.  J.,  in  PargouS 
V.  Bichardson,  30  La.  Ann.  1286,  to  hold 
"not  a  safe  or  certain  doctrine,  .  .  .  but 
one  born  of  a  wish  to  recognize  a  doubtful 
power,  and  at  the  same  time  to  restrict  it 
within  such  limits  that  its  exercise  would 
not  impinge  the  authority  of  the  state.** 
In  Colorado  the  stamp  laws  were  held  to  be 
applicable  to  the  Colorado  courts,  because 
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Colorado  was  not  a  state,  but  a  territory  of 
the  United  States.  For  collections  of  cases 
upon  tills  and  kindred  subjects,  see  Ash  & 
A.  U.  S.  Int.  Rev.  Law,  pp.  373  et  seq.;  Id. 
pp.  381  et  seq.;  Gould  &  S.  War  Rev.  Laws, 
1898,  pp.  31,  43  et  seq.;  Id.  p.  80;  Gould  & 
T.  Notes  U.  S.  Rev.  Stat.  p.  695;  7  Alb.  L.  J. 
40;  7iotc8  to  Knox  v.  Rossi  (Nev.)  48  L.  R. 
A.  305. 


On  the  whole,  we  have  no  hesitation  in 
ruling  as  we  do;  for  we  are  satisfied  that 
our  ruling  is  right  in  principle,  and  support- 
ed by  the  very  decided  weight  of  authority. 

Judgment  affirmed. 

All  the  Justices  concur  except  Lewis,  J., 
absent. 


INDIANA    SUPREME    COURT. 


MANUFACTURERS'   GAS     &    OIL    CO^I- 
PANY  et  aLy  Appts., 

V. 

1NDL4NA   NATURAL  GAS  &  OIL  COM- 
PANY. 


( 


Ind. 


) 


71ie  prohibition  of  the  transportation 
of  nataral  tgwtm  out  of  the  state,  made  by 
act  March  9,  1889,  is  unconstitutional,  be- 
en use  natural  gas,  when  reduced  to  posses- 
sion. Is  a  commercial  commodity,  so  that  its 
transportation  out  of  the  state  is  a  matter 
of  interstate  commerce. 

(November  27.  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Grant  County  in 
favor  of  defendant  in  an  action  brought  to 
enjoin  the  transportation  of  natural  gas  out 
of  the  state.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mrssrs.  Warner  &  Brady  and  W.  A. 
Ketcham,  for  appellants: 

Natural  gas  has  been  likened  by  all  the 
courts  to  game. 

Laws  prohibiting  the  transportation  of 
game  beyond  the  limits  of  the  state  are  not 
in  violation  of  the  interstate  commerce  pro- 
vision of  the  Federal  Constitution. 

Oetr  V.  Connecticut^  161  U.  S.  519.  40  L. 
ed.  793,  18  Sup.  Gt.  Rep.  600;  State  v.  l^^orth- 
em  P.  Exp,  Co,  58  Minn.  403,  69  N.  W.  1100; 
Oihbons  v.  Ogden^  9  Wheat.  1,  6  L.  ed.  23; 
The  Daniel  Bail  10  Wall.  667,  sub  nom.  The 
Daniel  Ball  v.  United  States,  19  L.  ed.  999. 

In  Kidd  v.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6,  it  was  held  that  where  the  manufacture 
of  spirituous  liquors  was  prohibited  for  any 
other  than  mechanical,  medicinal,  culinary. 
or  sacramental  purposes,  such  property 
could  not  in  that  state  be  the  subject  of  in- 
terstate commerce  for  the  purpose  of  incep- 
tion, whatever  it  might  be  as  the  subject  of 
interstate  commerce  if  it  was  incepted  in  a 
fltate  where  it  was  permitted. 

See  also  State  v.  Rodman,  58  Minn.  393. 
69  N.  W.  1098 ;  State  v.  Northern  P.  Exp.  Co, 

Note. — For  natural  gas  as  an  article  of  com^ 
merce,  see,  in  this  series,  State  em  rel.  Oorwin 
T.  Indiana  &  O.  Oil.  Gaa,  &  MIn.  Co.  (Ind.)  6 
L.  R.  A.  o70,  with  note  as  to  power  of  Congress 
to  regulate  commerce ;  also  Jamleson  v.  Indiana 
Natural  Gas  &  Oil  Co.  (Ind.)  12  L.  R.  A.  652, 
nnd  note. 
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58  Minn.  403,  59  N.  W.  1100;  Organ  v. 
State,  50  Ark.  270,  19  S.  W.  840;  State  v. 
Harruh,  95  Ala.  176,  15  L.  R.  A.  761,  4  In- 
ters. Cora.  Rep.  99,  10  So.  752. 

It  is  therefore  necessarily  true  that  there 
is  a  species  of  property  that  is  not  the  sub- 
ject of  interstate  commerce,  and  not  within 
the  provision  of  the  interstate  commerce 
clause  of  the  Constitution. 

If  the  property  in  natural  gas  is  of  the 
same  general  character  as  the  property  in 
fish  and  game,  it  is  not  the  subject  of  inter- 
state commerce,  and  the  state  has  the  power 
to  control  or  forbid  its  being  made  the  sub- 
ject of  interstate  commerce. 

Messrs,  M.  Winfield,  Foster  Davia,  "W. 
O.  Johnson,  and  Blacklidge,  Shirley,  Sc 
Wolf  for  appellee. 

Bowling,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  enjoin  the  ap- 
pellee from  transporting  through  pipes  nat- 
ural ga^  from  the  gas  fields  described  in  the 
complaint,  within  the  state  of  Indiana,  to 
any  point  without  the  state.  The  complaint 
is  substantially  the  same  as  that  in  Manu- 
facturers' G(W  d  Oil  Co,  V.  Indiana  Natural 
Gas  d  Oil  Co.  (No.  19,263,  at  the  May  term) 
50  L.  R.  A.  768,  57  N.  E.  912,  excepting  that 
it  omits  the  allegation  as  to  the  use  of  arti- 
ficial processes  for  the  purpose  of  increas- 
ing the  natural  flow  of  the  gas  from  the  wells, 
and  in  that  it  charges  that  the  appellee  is 
engaged  in  transporting  natural  gas  by 
means  of  pipe  lines  from  the  state  of  Indi- 
ana to  the  city  of  Chicago,  in  the  state  of 
Illinois.  The  suit  is  founded  upon  the  act 
of  March  9,  1889,  which  contains  these  pro- 
visions: 

"Sec.  1.  Be  it  enacted,"  etc.,  "that  it  shall 
be  unlawful  for  any  person,  or  persons,  com- 
pany, corporation,  or  voluntary  association, 
to  pipe,  or  conduct  natural  gas  from  any 
point  within  this  state,  to  any  point  or  place 
without  this  state.     .     .     .'* 

"Sec.  3.  That  any  person,  or  persons,  com- 
pany, corporation,  or  voluntary  association, 
or  any  officer,  director,  or  agent  of  such  cor- 
poration, that  shall  violate  any  of  the  pro- 
visions of  this  act,  upon  conviction  thereof 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  in  any  sum  pot  less  than 
one  hundred  dollars,  or  more  than  one  thou- 
sand dollars."    Acts  1889,  pp.  369.  370. 

In  the  absence  of  legislative  restriction, 
the  transportation  of  natural  gas  to  points 
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without  the  state  would  undoubtedly  be  le- 
gal, and  such  use  and  disposition  of  the  arti- 
cle probably  could  not  be  interfered  with  or 
prevented.    The  right  of  the  appellants  to 
relief  by  way  of  injunction,  if  it  exists  at 
all,  must  be  derived  from  the  statute.     But 
in  State  ex  rel.  CorvAn  v.  Indiana  d  O.  Oil, 
Gas  if  Min.  Co.  120  Ind.  575,  6  L.  R.  A.  579, 
2  Inters.  Com.  Rep.  758,  22  N.  E.  778,  this 
court  held  the  act  of  March  9,  1889,  invalid, 
for  the  reason  that  it  affected  interstate  com- 
merce; natural  gas,  when  reduced  to  po8ses- 
ftion,  in  reservoirs  or  pipes,  being  recognized 
u  an  article   of   commerce.     The   doctrine 
BtAted  in  that  case  was  reasserted  in  Jamie- 
ton  V.  Indiana  Natural  Qas  d  Oil  Co.  128 
Ind.  Bob,  12  L.   R.  A.  652,  3  Inters.  Com. 
Rep.  613,  28  K.  £.  76,  and  it  has  not  since 
been  questioned  in  any  other  decision  of  this 
court.    It  is   not  alleged  in  the  complaint 
before  us  tliat  the  appellee  is  appropriating 
an  undue  proportion  of  the  common  fund  or 
supply  of  gas,  or  that  it  is  using  any  device 
or  artificial  means  to  produce  an  unnatural 
flow  of  gas  from  its  wells,  to  the  injury  of 
the  appellants.     Neither  is  it  charged  that 
the  means  adopted  by  the  appellee  for  trans- 
porting the  gas  are,  in  any  respect,  improper, 
dangerous  to  life  or  property,  destructive  of 
the  common  supply,  or  likely  to  inflict  in- 
jury of  any  kind  upon  the  appellants.     The 
riwht  of  the  appellee  to  take  gas  from  its 
own  wells  in  the  manner  adopted  by  it  is  not 
denied.    Xothinjg  done   by   the   appellee   is 
tomplained  of,   excepting  only   that   it   re- 
moves natural  gas  out  of  the  state  of  Indi- 
ana.   Xo  ground  for  the  exercise  of  the  po- 
lio'  power  of  the  state  to  prevent  such  re- 
ri'»\al  h  shown.     Nothing,  save  the  naked 
right  to  transport  the  gas  beyond  the  limits 
«f  this  state^   is  contested   in   this   action. 
TTie  only  reason  which  can  be  urged  in  sup- 
port of  the  restraint  sought  to  be  imposed 
uj»on  the  appellee  is  that,  the  supply  of  nat- 
ardl  gas  being  limited,  and  the  article  being 
one  of  cfreat  value  anid  convenience,  its  use 
oujjht  to  be  reserved  for  and  enjoyed  by  the 
F'^)ple  of  this  state,  to  the  exclusion  of  the 
irhnbitants    of    any    other    state.     But,    as 
natural  gas,  when  reduced  to  possession,  is 
^eM  to  be  a  commercial  commodity,  its  own- 
er cannol  lawfully  be  prevented  from  carry- 
in?  it  to  and  selling  it  in  whatever  market 
^f  may  consider  most  advantageous.     It  is 
*nip  that  the  Supreme  Court  of  the  United 
•^iites  has  recent Iv  held  in  Geer  v.  Connec- 
'"«/.  161  V.  S.  5i9,  40  L.  ed.  793,  16  Sup. 
^t.  Rep.  600.  that  a  statute  prohibiting  the 
tran:«portation  of  wild  game  beyond  the  lim- 
ji*  of  the  state  in  which  it  is  taken  or  killed 
i^  not  in  conflict  with  the  Constitution  of 
tii*  T'nited  States.     But  the  distinction  be- 
t»rt»n  animals  fercp  naturce  and  natural  gas 
in  respect  of  their  ownership  before  reduc- 
tion tn  possession  is  a  very  plain  one,  and 
lu9  been  clearly  pointed  out  in  numerous 
4'ri.'.ion«5.     Manufacturers*   Oas   d     Oil   Co. 
V  hdiana  yafural  Oas  d  Oil  Co.  (at  May 
t^nn)  .50  L.  R.  A.  768,  57  N.  E.  912.     In  the 
-i^  (if  wild  animals,  before  they  are  reduced 
5^'  p«>'!»ession,  the  ownership  is  in  the  pub- 
*5c.  and  hot  in  any  private  person ;  and  they 
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are  therefore  held  to  be  subject  to  the  pro- 
tection of  the  sovereign.  The  privilege  of 
taking,  killing,  and  transporting  them  may, 
on  this  ground,  be  regulated  by  the  legisla- 
ture. As  to  natural  gas,  however,  the  pub- 
lic has  no  title  to,  or  control  over,  the  gas 
in  the  ground.  On  the  contrary,  so  far  us 
it  is  susceptible  of  ownership,  it  belongs  to 
the  owners  of  the  superincumbent  lands  in 
common,  or,  at  least,  such  landowners  have 
a  limited  and  qualified  ownership  in  it  to  the 
entire  exclusion  of  the  public.  To  the  extent 
that  the  act  of  March  9,  1889,  attempts  to 
prohibit  the  owner  of  natural  gas  which  has 
been  reduced  to  possession  by  proper  and 
lawful  means  from  transporting  it  by  safe 
and  reasonable  vehicles  or  conduits  out  of 
the  state  of  Indiana,  it  contravenes  the  pro- 
visions of  the  Federal  Constitution  relating 
to  interstate  commerce,  and  is  therefore 
void.  No  other  foundation  for  the  claim  of 
the  appellants  to  relief  by  way  of  injunction 
being  disclosed,  the  complaint  must  be  held 
insufficient.  The  demurrer  thereto  was 
properly  sustained. 
Judgment  affirmed. 


George  D.  HURLEY,  Admr.,  etc.,  of  Char- 
lotte  M.  Burk,  Deceas.ed,  Appt,, 

V. 

George  W.  EDDINGFIELD. 


( 


Ind. 


) 


No  obllirntlon  to  renpoud  to  eirery  call 
\n    impOMed     upon    a    phynlolan     by     a 

state's  license  to  practise  medicine,  so  as 
to  render  him  liable  for  arbitrarily  refusing  to 
attend  a  sick  person,  although  no  other  physi- 
cian is  procurable. 

(April  4,  1001.) 

APPEAL  by  plaintiflT  from  a  judgment  of 
the  Circuit  Court  for  Montgomery 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  which  was  alleged  to 
have  resulted  from  defendant's  refusal  to 
attend  her  professionally  as  a  physician. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hurley  Sc  Van  Cleave  and 
Dnmoiit  Kennedy  for  appellant. 

Messrs.  Clodfelter  Sc  Fine  for  appellee. 

Baker,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  sued  appellee  for  $10,000 
damages  for  wrongfully  causing  the  death 
of  his  intestate.  The  court  sustained  ap- 
pellee's demurrer  to  the  complaint,  and  this 
ruling  is  assigned  as  error. 

The  material  facts  alleged  may  be  sum- 
marized thus:     At  and  for  years  before  de- 

N(»TE. — It  seoraa  to  be  conceded  In  the  above 
case  that  a  physician  is  not  liable  at  common 
1.1W  for  refusing  to  attend  a  sick  person  who 
demands  his  services.  The  above  decision 
seems  to  bp  the  first  direct  authority  on  the  ques- 
tion of  such  liability  under  statutes  regulating 
the  practice  of  medicine. 
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cedent's  death  appellee  was  a  practising  phy- 
sician at  Mace,  in  Montgomery  countjr, 
duly  licensed  under  the  laws  of  the  state. 
He  held  himself  out  to  the  public  as  a  gen- 
eral practitioner  of  medicine.  He  had  been 
decedent's  family  physician.  Decedent  be- 
came dangerously  ill,  and  sent  for  appellee. 
The  messenger  informed  appellee  of  dece- 
dent's violent  sickness,  tendered  him  his  fee 
for  his  services,  and  stated  to  him  that  no 
other  physician  was  procurable  in  time,  and 
that  decedent  relied  on  him  foj  attention. 
No  other  physician  was  procurable  in  time 
to  be  of  any  use,  and  decedent  did  rely  on  ap- 
pellee for  medical  assistance.  Without  any 
reason  whatever,  appellee  refused  to  render 
aid  to  decedent.  No  other  patients  were  re- 
quiring appellee's  inunediate  service,  and  he 
could  have  gone  to  the  relief  of  decedent  if 
he  had  been  willing  to  do  so.  Death  en- 
sued, without  decedent's  fault,  and  wholly 
from  appellee's  wrongful  act.  The  alleged 
wrongful  act  was  appellee's  refusal  to  enter 


into  a  contract  of  employment.  Counsel  do 
not  contend  that,  before  the  enactment  of 
the  law  regulating  the  practice  of  medicine, 
physicians  were  bound  to  render  profes- 
sional service  to  everyone  who  applied. 
Wharton,  N^.  §  731.  The  act  regulating 
the  practice  of  medicine  provides  for  a  board 
of  examiners,  standards  of  qualification,  ex- 
aminations, licenses  to  those  found  qualified, 
and  penalties  for  practising  without  license. 
Acts  1807,  p.  255;  Acts  1899,  p.  247.  The 
act  is  a  preventative,  not  a  compulsive,  meas- 
ure. In  obtaining  the  state's  license  (per- 
mission) to  practise  medicine,  the  state  does 
not  reauire,  and  the  licensee  does  not  en- 
gage, tnat  he  will  practise  at  all  or  on  other 
terms  than  he  may  choose  to  accept.  Coun- 
sePfl  analogies,  drawn  from  the  obligations 
to  the  public  on  the  part  of  innkeepers,  com- 
mon carriers,  and  the  like,  are  beside  the 
mark. 
Judgment  affirmed. 
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STATE   TRUST   COMPANY,  Appt,, 

V, 

M.  P.  TURNER. 
(Ill  Iowa,  664.) 

1.     An  o-vmer  of  stock  in  a  eorpomtfon, 

issued  in  consideration  of  a  transfer  of  prop- 
erty the  valuation  of  which  was  wholly  specu- 
lative, visionary,  and  imaginary,  is  liable  to 
creditors  of  the  corporation  for  the  difference 
between  the  value  of  his  stock  and  the  real 
value  of  the  property. 

SB.  A  creditor  of  a  corporation  who  be- 
comen  •ocli  with  fall  knovrledire  ttm 
to  the  payment  for  stock  by  property  at 
an  excessive  valuation  cannot  claim  that  the 
holders  of  such  stock  are  liable  as  stockhold- 
ers for  the  difference  between  the  actual 
value  of  the  property  and  the  par  value  of  the 
stock   which  was  issued  for  it. 

3.  An  aanlirnee  of  overdue  notes  of  a 
corporation  cannot  hold  a  atoekhold- 
cr  who  paid  for  his  stock  only  by  a  transfer 
of  property  at  a  grossly  excessive  valuation 
liable  for  the  deficiency  In  payment,  where 
his  assignor  could  not  have  done  so  because 
be  became  a  creditor  of  the  company  with 
full  knowledge  of  all  the  facts  relating  to 
the  Issuance  of,  and  payment  for,  the  stock. 

(May  24,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Polk  C&unty  in 
favor  of  defendant  in  an  action  brought  to 
recover  of  him  as  a  stockholder  in  the  Hess 
Electric  Storage-Battery  Company  the 
amount  alleged  to  be  unpaid  on  the  stock 
held  by  him,  in  satisfaction  of  a  judgment 
against  the  company.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

NoTB. — As  to  how  far  payment  for  stock  In  a 
corporation  by  a  transfer  of  property  will  pro- 
tect the  shareholder  against  creditors  of  the 
company,  see  Van  Cleve  v.  Berkey  (Mo.)  42  L. 
R.  A.  593,  and  note. 
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Messrs.  Bpwen  A  Broekett,  for  appel- 
lant: 

This  court  ha«,  in  effect,  adopted  the  true- 
value  rule,  and  repudiated  the  good-faitb 
rule. 

Chisholm  Bros.  v.  Fomy,  06  Iowa,  333,  21 
N.  W.  664. 

The  knowledge  of  the  plaintiff's  assignor 
that  the  stock  was  not  fully  paid  stock  was 
not  a  defense  to  the  action. 

Stout  V.  Hubhell,  104  Iowa,  499,  73  N.  W. 
1060;  Boulton  Carbon  Co.  v.  MHlSy  78  Iowa, 
460,  6  L.  R.  A.  649,  43  N.  W.  290. 

The  question  of  knowledge  or  notice  to 
the  creditor  can  of  necessity  have  no  appli- 
cation whatever.  It  would  be  folly  to  say: 
"True,  the  law  requires  stock  to  be  fully 
paid,  but  as  everybody  knows  that  it  is  not, 
therefore  it  is  the  same  as  if  it  were."  The 
statute  makes  no  exception  as  to  creditors 
with  notice,  and  there  is  no  reason  why  the 
courts  should. 

7  Thomp.  Corp.  §  8648;  Bprague  v.  Ya- 
tional  Bank,  172  ni.  149,  42  L.  R.  A.  606,  50 
N.  E.  19;  Ball  Electric  Light  Co.  v.  Child, 
68  Conn.  522,  37  Atl.  391. 

While  it  is  true  that  the  plaintiff  is  not 
an  innocent  purchaser  according  to  the  law 
merchant,  and  in  the  original  suit  by  plain- 
tilF  against  the  storage  battery  company 
that  company  might  have  interposed  any 
equity  in  defense  to  the  note  which  it  had, 
if  any,  the  law  of  dishonor  goes  no  farther. 

Leightma/n  v.  Kadetska,  58  Iowa,  676,  43 
Am.  Rep.  129,  12  N.  W.  736;  Johns  v.  Bail- 
ey, 45  Iowa,  241;  Dan.  Neg.  Inst.  4th  ed. 
S§  725,  7266. 

This  cause  of  action  is  entirely  independ- 
ent, and  is  not  governed  by  the  rules  control- 
ling commercial  paper. 

Close  V.  Potter,  155  N.  Y.  145,  40  N.  E. 
686. 
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On  petition  for  rehearing. 

The  true-value  rule  is  not  based,  in  any 
manner,  upon  the  question  of  doctrine  of 
fraud. 

Sprague  ▼.  National  Bank,  172  111.  140,  42 
L  R.  A.  621,  60  N.  E.  19. 

The  liability  amounts  to  an  undertaking 
on  the  part  of  the  stockholders  to  whom  the 
franchise  has  been  granted  that  they  will  fill 
up  the  stock  to  the  amount  of  their  several 
subscriptions,  in  mon^  or  property  at  its 
true  value,  and  if  they  do  not, — ^if  they  have 
failed  to  do  so, — it  is  still  a  subsisting  obli- 
gation on  their  part  which  may  be,  under 
the  statute,  enforced  by  the  creditor,  and 
that,  too,  without  alleging  or  proving  that 
there  has  been  any  element  of  fraud  m  tlie 
transaction  whatever. 

Messrs.  P]iillipa»  Hyaa*  A  Hyaii,  for 
appellee: 

To  charse  a  stodcbolder  upon  stock  issued 
upon  and  tor  the  purchase  of  property,  indi- 
vidnally  for  the  debta  of  the  corporation,  it 
is  not  enough  to  prove  that  the  property  was 
purchased  at  an  overvaluation  through  mis- 
take or  error  of  judgment  upon  the  part  of 
the  trustee,  but  it  must  be  shown  that  the 
purchase  was  made  in  bad  faith  and  to  evade 
the  statute. 

Douglass  ▼.  Ireland,  73  N.  Y.  100;  Young 
V.  Erie  Iron  Co.  65  Mich.  Ill,  31  N.  W.  814; 
Boynton  v.  Andrews,  63  N.  Y.  93;  Penfield 
V.  Datpson  Toum  d  Gas  Co.  67  Neb.  231,  77 
N.  W.  672;  Coit  v.  North  Carolina  Chid 
Amalgamating  Co,  119  U.  S.  343,  30  L.  ed. 
420.  7  Sup.  Ct  Rep.  231 ;  Clark  v.  Bever,  139 
U.  S.  96,  36  L.  ed.  88,  11  Sup.  Ct.  Rep.  468; 
Clow  v.  Broivn  (Ind.)  31  N.  E.  361;  Troup 
V.  Horhach,  53  Neb.  795,  74  N.  W.  326 ;  Oor- 
der  V.  Plattsmouth  Canning  Co.  36  N^.  548, 
54  N.  W.  830;  Kelley  Bros.  ▼.  Fletcher,  94 
Tenn.  1,  28  S.  W.  1099;  American  Tube  d 
Iron  Co.  V.  Baden  Qas  Co.  166  Pa.  489,  30 
Atl.  937 ;  Gilkie  d  A.  Co.  v.  Dawson  Town  d 
Qas  Co.  46  Neb.  333,  64  N.  W.  978,  1097. 

In  order  to  maintain  this  action  against 
the  defendant  as  a  stockholder,  plaintiff 
must  show: 

1.  That  the  patents  and  other  property 
conveyed  to  the  corporation  by  Porter,  Hess, 
and  Case  were  overvalued  unreasonably  by 
the  corporation,  as  well  as  by  the  vendors. 

Cook,  Stock  &  Stockholders,  §  44. 

2.  That  the  unreasonable  valuation  was 
60  made  intentionally  and  fraudulently,  and 
that  defendant  has  made  a  profit  out  of  it. 

Jhid. 

Defendant  had  no  interest  in  the  patents 
or  other  property  conveyed  to  the  corpora- 
tion. He  was  not  the  vendor  of  it  to  the 
company.  He  purchased  this  stodc  from 
the  vendors  ae  paid-up  stock,  and  his  liabili- 
ty cannot  be  increased  above  his  liability  as 
purchaser;  nor  could  he  in  any  event  be 
made  liable  for  the  par  value  of  the  stock 
leas  the  real  value  of  the  property. 

Cook,  Stock  k  Stockholders,  §S  44-48; 
Pkt^n  ▼.  Hazard,  6  Dill.  46,  Fed.  Cas.  No. 
11,068;  BeoviU  v.  Thayer,  106  U.  S.  143-146, 
28  L.  ed.  968;  New  Alha/ny  v.  Burke,  11 
Wall.  96,  20  L.  ed.  166;  Van  Cott  r.  Van 
Bmnt,  82  N.  Y.  636. 
53L.R.  A. 


The  plaintiff  was  not  only  affected  with 
full  notice  of  its  assignor,  but  was  itself 
chargeable  with  all  the  matters  and  things 
connected  with  the  issuance  of  the  stock  as 
shown  by  the  records  of  the  corporation. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Cotton 
EoDohange  Real  Estate  Co.  46  Fed.  22;  Coit 
V.  North  Carolina  Oold  Amalgamating  Co. 
119  U.  S.  343,  30  L.  ed.  420,  7  Sup.  Ct.  Rep. 
231;  Bank  of  Fort  Madison  v.  Alden,  129  U. 
S.  372,  32  L,  ed.  725,  9  Sup.  Ct.  Rep.  332; 
Burke  v.  Smith,  16  Wall.  390,  sub  nom.  Put- 
nam v.  New  Albany  d  8.  C.  Junction  R,  Co, 
21  L.  ed.  361 ;  Foster  v.  Belcher's  Sugar  Ref, 
Co.  118  Mo.  238,  24  S,  W.  68. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  Hess  Electric  Storage-Battery  Com- 
pany is  a  corporation  organized  under  the 
laws  of  this  state  in  the  year  1890.  It  was 
created  "to  perfect  a  storage-battery  system 
patented  by  one  H.  K.  Hess,  and  to  adapt  it 
to  practical  use  for  light  and  power;  the 
buying  and  sellii^  of  the  patent  and  any  oth- 
er necessary  and  proper  article  to  be  used 
herewith;  to  procure  other  letters  patent; 
and  to  buy  and  sell  electric-light  plants, 
patent8>  batteries,  etc.;  and  to  lease,  pur- 
chase, or  sell  electric  current  for  any  legiti- 
mate purpose."  The  capital  stock  was  fixed 
at  $100,000,  divided  into  1,000  shares  of 
$100  each,  of  which  not  exceeding  $90,000 
might  be  issued  and  used  as  fully  paid  for 
the  purchase  of  patents  or  property  to  be 
used  in  the  business.  The  balance  of  the 
stock  was  to  remain  as  treasury  sto^ck,  and 
sold  to  such  persons  and  on  such  terms  as  the 
board  of  directors  should  determine ;  none  of 
it  to  be  issued,  however,  until  fully  paid. 
The  articles  were  signed  by  H.  C.  Porter,  H. 
K.  Hess,  A.  R.  Case,  defendaint,  and  others. 
Defendant  was  vice  president  and  a  director 
of  the  corporation.  After  the  filing  of  the 
articles.  Porter,  Case,  and  Hess  made  a 
proposition  to  sell  certain  patents  which 
they  claimed  to  own  and  hold,  to  the  corpo- 
ration, for  $90,000  of  its  capital  stock,  fully 
paid  up,  and  an  additional  sum  of  $500  in 
cash  as  soon  as  the  corporation  was  able  to 
pay.  The  board  of  directors  of  the  corpora- 
tion accepted  the  proposition,  and  Porter, 
Case,  and  Hess  made  an  assignment  of  their 
patents,  and  of  such  property  as  they  had 
on  hand  for  experimental  and  manufacturing 
purposes,  to  the  corporation,  and  received 
from  it  $90,000  of  its  fully-paid  stock.  The 
books  of  the  corporation  show  that,  the  day 
before  the .  aforesaid  proposition  was  made, 
10  shares  of  stock,  of  the  face  value  of  $1,- 
000,  were  issued  to  defendant.  Turner.  This 
stock  recited  that  it  was  fully  paid.  Turner 
paid  nothing  to  the  corporation  for  the 
stock,  but  the  same  was  treated  by  all  par- 
ties as  a  part  of  the  $90,000  to  be  issued  to 
Porter  et  al.,  and  was  issued  to  him  on  their 
order.  He  paid  Porter  and  his  associates 
20  cents  on  the  dollar  in  cash  for  the  stock, 
and  has  owned  the  same  to  this  day.  On  the 
day  the  proposition  was  made,  20  shares  of 
the  stock  were  issued  to  Porter ;  but  he  never 
received  them,  and  the  books  show  that  they 
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were  canceled  and  reissued  to  D.  H.  Gouring 
and  T.  S.  Catcart.  Ten  of  these  shares  is- 
sued to  Gouring  were  canceled,  and  new  cer- 
tificates for  the  same  were  issued  to  defend- 
ant. The  other  10  of  these  20  shares  were 
also  canceled  and  reissued  to  defendant. 
Neither  Turner,  Gouring.  nor  Porter  paid 
anything  to  the  corporation  for  this  stock, 
but  it  was  treated  as  a  part  of  the  $90,000 
hitherto  mentioned.  Turner  paid  Gouring 
20  cents  on  the  dollar  for  the  stock  issued  to 
him.  The  remainder  of  the  $90,000  in 
stock  was  issued  as  follows:  10  shares  to 
R.  R.  lialHs,  10  to  F.  B.  Collins,  10  to 
George  C.  Bogsrs,  5  to  O.  L.  F.  Browne,  5  to 
D.  W.  Chase,  5  to  A.  I.  Lee,  6  to  J.  H. 
Woods,  5  to  F.  A.  Fields,  and  5  to  W.  H. 
Langan,  all  of  whom  had  signed  the  original 
articles  of  incorporation;  and  the  balance 
w^as  issued  to  Porter  et  ai.y  or  to  other  per- 
sons on  their  order.  The  stockholders  have 
never  held  a  meeting,  but  the  board  of  di- 
rectors held  meetings  until  the  latter  part 
of  the  year  1894,  since  which  time  it  has  beW 
no  meetings.  It  was  also  agreed  as  follows: 
"(6)  That  the  chemicals,  material,  and  prop- 
erty mentioned  in  the  said  written  proposi- 
tion, including  tools  and  instruments  intend- 
ed or  adapted  to  the  manufacture  of  batter- 
ies and  motors,  or  used  or  intended  for  ex- 
periment, were  of  the  value  of  $500,  and  at 
the  time  of  the  purchase  of  said  property  by 
the  said  Hess  Electric  Storage- Battery  Com- 
pany, as  hereinbefore  stated,  the  said  pat- 
ented articles  bad  not  been  put  largely  into 
practical  use,  but  many  experiments  and 
tests  had  been  made  with  reference  to  its 
practical  utility,  all  of  which  were  known 
to  the  said  Hess  Electrical  Storage-Battery 
Company,  and  its  tests  and  experiments  had 
fihown  satisfactory  results;  and  the  incorpo- 
rators believed  at  the  time  of  said  purchase 
of  said  patent  and  property  that  the  same 
was  of  very  great  value,  and  hoped  and  be- 
lieved said  company  would  realize  therefor 
and  thereon  largely  more  than  the  $90,000 
paid  therefor.  ( 7 )  That  the  said  incorpora- 
tors and  stockholders  of  said  incorporation 
continued  to  experiment  with  and  test  said 
patented  articles  until  late  in  the  year  1894, 
receiving  numerous  offers  for  the  purchase 
of  territory  and  for  the  placing  of  the  same 
in  use  upon  cars  and  otherwise,  many  of 
which  offers  were  rejected  by  said  Hess 
Electric  Storage-Battery  Company  because 
of  the  belief  that  said  patents  and  the  use 
of  said  patent  articles  were  worth  more  than 
the  offers  made  therefor,  and  for  the  use 
thereof;  that  during  said  period  other  in- 
ventions for  the  use  and  application  of  elec- 
tricity as  a  motive  power  were  discovered 
and  invented,  whereby  and  by  reason  where- 
of the  Hess  Electric  Storage-Battery  Com- 
pany has  not,  so  far,  been  able  to  realize 
revenues  therefrom  to  any  large  extent, — 
that  is  to  say,  the  said  corporation  has  not 
been  able  to  make  any  sales  satisfactory  to 
said  company,  and  the  said  patents  and 
property  have  never  brought  to  the  corpora- 
tion any  remuneration  adequate  to  meet  its 
entire  expenditures."  In  September  of  the 
year  1893  the  corporation  borrowed  of  the 
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Commercial  Ix>an  Association  the  sum  of 
$070,  and  executed  its  notes  therefor,  due 
one  month  after  date.  Tlie  loan  associa- 
tion had  knowledge  of  all  the  facts  hitherto 
recited  regarding  the  organization  of  the 
corporation,  and  of  the  manner  in  which  it 
had  issued  and  disposed  of  its  stock,  and  was 
fully  cognizant  of  all  the  facts  regarding  the 
purchase  and  sale  of  the  patents  and  prop- 
erty, and  of  the  value  thereof.  After  the 
maturity  of  the  note,  the  loan  association 
transferred  the  same  to  plaintiff.  Plaintiff 
recovered  judgment  thereon  against  the  cor- 
poration, and  after  an  execution  had  been 
issued,  and  returned  "No  property  found,"  it 
commenced  this  action.  On  these  facts  the 
case  was  tried  to  the  court,  resulting  in  a 
judgment  for  defendant,  and  from  that  judg- 
ment the  appeal  is  taken. 

Involved  primarily  is  the  so-called  "trust- 
fund  doctrine,"  as  applied  to  stockholders* 
obligations  to  creditors.  This  is  founded  on 
the  proposition  that  as  the  state  undertakes 
to  relieve  the  stockholder  in  a  corporation  of 
general  liability  for  the  debts  of  the  concern, 
to  the  amount  that  he  has  invested  in  the 
enterprise,  he  ought,  in  good  faith,  to  pay  in 
money  or  its  equivalent  the  face  value  of  the 
stock  received;  and,  if  he  fails  to  do  this, 
he  should  be  treated  as  holding  the  remain- 
der in  trust  for  the  benefit  of  the  creditors 
of  the  corporation.  From  this  proposition 
two  apparently  conflicting  and  inconsistent 
rules  have  grown  up,  one  of  which  may  be 
called  the  "true- value  rule,"  and  the  other 
the  "good-faith  rule."  Courts  adopting  the 
good-faith  rule  are  also  divided  on  the  prop- 
osition as  to  what  is  necessary  to  be  shown 
to  constitute  good  faith.  Some  of  them  hold 
that,  in  the  absence  of  an  affirmative  show- 
ing of  fraud  aliunde  mere  overvaluation  of 
the  property  given  in  exchange  for  stock  will 
not  render  the  stockholder  liable  for  the 
diiTerence,  while  others  hold  that  overvalua- 
tion itself,  especially  if  gross,  constitutes,  or 
at  least  raises  a  strong  presumption  of, 
fraud.  The  development  of  the  trust-fund 
doctrine  may  be  gathered  from- a  reading  of 
the  following:  Wood  v.  DummeVy  3  Mason, 
308,  Fed.  Cas.  No.  17,944;  Saxcycr  v.  Hoag, 
17  Wall.  010,  21  L.  ed.  731;  Uandley  V. 
Stutz,  139  U.  S.  427,  35  L.  ed.  234,  11  Sup. 
Ct.  Rep.  530,  and  cases  cited  therein;  HoU 
lins  V.  Brirr field  Coal  d  I.  Co.  150  U.  S.  371, 
37  L.  ed.  1113,  14  Sup.  Ct.  Rep.  127;  Osgood 
V.  King,  42  Iowa,  478,  Cases  holding  to  the 
true-value  doctrine  are  as  follows:  Van 
Cleve  V.  Bf^key,  143  Mo.  109,  42  L.  R.  A. 
593,  44  S.  W.  743;  Joseph  v.  Davis  (Ala.) 
10  So.  830;  Gates  v.  TippecoAioc  Stone  Co.  57 
Ohio  St.  60,  48  N.  E.  285;  Haldcinan  v. 
Ainalie,  82  Ky.  395 ;  lAbby  v.  Tobey,  82  Me. 
397,  19  Atl.  904;  Elyton  Land  Co.  v.  Bir- 
mingkam  Warehouse  d  Elevator  Co.  92  Ala. 
407,  12  L.  R.  A.  307,  9  So.  129;  Clayton  v. 
Ore  Knob  Copper  Co.  109  N.  C.  385,  14  S. 
E.  36 ;  Gogebic  Investment  Co.  v.  Iron  Chief 
Min.  Co.  78  Wis.  427,  47  N.  W.  728.  Some 
of  those  holding  to  the  first  division  of  the 
good-faith  rule  are  Smith  v.  Prior,  58  Minn. 
247,  50  N.  W.  1016;  Schenck  v.  Andrctrs,  57 
N.  Y.  147 ;  Van  Cott  v.  Tan  Brunt,  82  N.  Y. 
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53.1;  Graves  v.  Brooks,  117  Mich.  424,  75  N. 
W.  932;  Cuit  V.  yorth  Carolina  Gold  Amal- 
ffumating  Co.  119  U.  S.  343,  30  L.  ed.  420, 
*7  Sup.  Ct.  Rep.  231 ;  Kelley  Bros.  v.  Fletch- 
er, 94  Tenn.  1,  28  S.  W.  1099 ;  Rickerson  Rol- 
ler-Mill  Co.  y.  Farrell  Foundry  d  Mack.  Go, 
23  C.  C.  A.  302,  43  U.  S.  App.  452,  75  Fed. 
554;  Phchtn  v.  Hazard,  5  Dill.  45,  Fed.  Caa. 
No.  11,0(58;  Xcw  Hat^n  Horse  Nail  Co,  v. 
Linden  8pnng  Co.  142  Mass.  349,  7  N.  E. 
773.  And  of  those  holding  to  the  second 
division  are  Douglass  v.  Irelandy  73  N.  Y. 
104:  Boynton  v.  AndrewSy  63  N.  Y.  96; 
Hastings  Malting  Co.  v.  Iron  Range  Brewing 
Co.  65  Minn.  28,  67  X.  W.  652;  Kelly  v. 
Clark,  21  Mont.  291,  sub  nom.  Kelly  v. 
Fourth  of  July  Min,  Co.  42  L.  R.  A.  621,  53 
Pat.  959:  Lloyd  v.  Preston,  146  U.  S.  630, 
36  L.  ed.  1111,  13  Sup.  Ct.  Rep.  131;  Wal- 
lace V.  Carpenter  Electric  Heating  Mfg.  Co. 
70  Minn.  321,  73  N.  W.  189.  It  will  be  no- 
ticed that  there  is  some  confusion  in  the  New 
York  and  United  States  Supreme  Court 
<!ases«  and  it  is  dilTicuIt  to  say  just  what  rule 
prevails  in  Illinois.  See  Hprague  v.  Natiot^ 
al  Bank,  172  III.  149,  42  L.  R.  A.  606,  60  N. 
E.  19.  But  the  Supreme  Court  has  never 
departed  from  the  principles  of  Sawyer  v. 
Hoag,  and  other  like  cases.  See  Camden  v. 
Stuart,  144  U.  S.  104,  36  L.  ed.  363,  12  Sup. 
Ct.  Rep.  585.  Nothing  further  need  be  said 
repirding  the  attitude  of  the  various  courts 
of  the  country  on  these  propositions.  Some 
of  the  cases  cited  may  not  clearly  fall  to  the 
places  assigned  them,  but,  on  the  whole,  we 
think  this  as  fair  a  classification  of  the  au- 
thorities as  can  be  made.  In  view  of  our 
previous  boldings,  this  discussion  may  seem 
unnecessary;  but,  as  counsel  seem  to  think 
that  the  question  is  new  to  this  court,  we 
have  attempted  to  state  in  brief  some  of  the 
holdings  in  other  jurisdictions. 

We  think  our  previous  cases   adopt  the 
tme-value  rule, — perhaps  not  to  its  full  ex- 
tent; bat  such  has  been  the  drift  of  these 
cases.    In  Osgood  v.  King,  42  Iowa,  478,  we 
«aid:     "Every  principle  of  honesty  and  jus- 
tice requires    that,   as   between    the   stock- 
holder and   a   creditor,   the  stock   shall   be 
considered  paid  only  to  the  extent  of  the  fair 
value  of  the  property  conveyed,  and  that  for 
the  balance  the  stockholder  shall  be  held  in- 
dividuallv  liable."     In  Jackson  v.  Traer,  64 
Iowa,  477,  52  Am.  Rep.  453,  20  N.  W.  767, 
quoting   from   Taylor  on   Corporations,   we 
said:     "If  the  property  received  is  grossly 
unequal  in   value  to  the  par  value  of  the 
shares,    the     subscriber   who   received    the 
shares  originally,  or  his  subsAquent  trans- 
feree with  notice  of  the  circumstances,  may 
be  compelled  to  make  up  the  difference  in 
value.    "In   Chisholm   Bros.   v.   Forney,   65 
Iowa,  333,  21  N.  W.  664,  Seevers,  J.,  speak- 
ing for  the  court,  said:     "Persons  dealing 
with  the  corporation  had  the  right  to  as- 
sume that  it  owned  available  assets  to  the 
amount  of  the  capital  stock;  that  is  to  say, 
that,  in  consideration  for  the  stock  issued, 
the  corporation  had  received  money  or  prop- 
erty which  would  be  available  to  pay  any  in- 
debtedness incurred  in  its  business.     A  pat- 
ent is,  BS  has  been  said  'a  property  in  no- 
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tion,  and  has  no  corporal,  tangible  sub- 
stance,' and  cannot  be  levied  on  and  sold  lui- 
der  execution  issuing  from  the  state  courts; 
and  whether  it  can  be  sold  on  executions  is- 
suing from  the  Federal  courts  is  regarded  as 
doubtful.  ....  Until  its  usefulness  has 
been  established,  the  value  of  a  patent  right 
is  purely  speculative."  Judge  Robinson,  in 
Wishard  v.  Hansen,  99  Iowa,  307,  68  N.  W. 
691.  uses  this  language:  "Where  the  capi- 
tal stock  of  a  corporation  is  issued  to  one  of 
its  promoters  and  organizers  for  property 
which  is  taken  at  a  gross  over- valuation,  the 
transaction  is  fraudulent  against  creditors 
of  the  corporation,  if  it  be  insolvent ;  and  the 
stockholder  who  receives  such  stock  with 
the  knowledge  .  .  .  will  be  liable  to 
such  creditors,  on  the  stock  he  holds,  for  the 
diiference  between  ita  par  value  .  .  . 
and  the  amount  actually  paid."  In  Stout  v. 
Huhhcll,  104  Iowa,  499,  73  N.  W.  1060,  it  is 
said :  "It  is  alleged  .  .  .  that  the  land 
was  given  and  received  under  an  agreement 
that  it  was  a  full  payment  for  said  stock. 
This,  alone,  would  be  no  defense;  for  this 
court  has  held,  as  to  creditors  of  a  corpora- 
tion, that,  when  property  is  received  by  the 
corporation  at  an  excessive  valuation  in  pay- 
ment for  shares  of  its  capital  stock,  it  is 
only  a  payment  to  the  extent  of  the  value  of 
the  property  received,  and  the  owners  of 
such  stock  are  liable  to  creditors  for  the  dif- 
ference between  the  actual  value  of  the  prop- 
erty and  the  face  value  of  the  stock."  In 
Boulfon  Carbon  Co.  v.  Mills,  78  Iowa,  465, 
5  L.  R.  A.  649,  43  N.  W.  290,  we  again  quoted 
with  approval  the  rule  announced  by  Mr. 
Taylor  in  his  work  on  Corporations,  and 
said  that  no  plea  of  fraud  was  necessary. 
From  this  review  it  is  apparent  that  we 
have,  in  effect,  adopted  the  true- value  rule, 
although  saying  in  some  cases  that  the  rea- 
son for  so  doing  was  .to  prevent  fraud. 
Tlierc  is  nothing  in  these  decisions  or  in  the 
statutes  that  inhibits  the  taking  of  property 
in  exchange  for  stock,  providing  it  is  taken 
at  its  true  value;  and  this  value  we  do  not 
think  should  in  all  instances,  if  in  any,  be 
measured  by  results.  The  parties  have  the 
right  in  good  faith  to  agree  on  the  value  of 
the  property  taken,  but  this  should  not  be 
a  speculative  or  fictitious  one.  An  honest 
mistake  iu  judginent  will  not  necessarily 
destroy  the  value  agreed  upon,  but  it  mu^^t 
be  such  a  valuation  as  pruaent  and  sensible 
business  men  would  approve.  Values  based 
on  visionary  or  speculative  hopes,  unwar- 
ranted by  existing  conditions  or  facts,  and 
without  reasonable  evidence  from  present  ap< 
pearances,  are  not  such  as  the  law  will  tol- 
erate, aa  against  creditors.  It  is  apparent 
that  the  patent  and  property  sold  the  cor- 
poration by  Porter  et  al.  had  no  such  value 
as  the  parties  placed  upon  it.  The  valua- 
tion was  wh611y  speculative,  visionary,  and 
imaginary,  as  experience  has  shown.  In- 
deed, we  doubt  if  the  parties  thought  it  had 
any  such  value  as  they  fixed  upon  it.  Tliey 
say  they  hoped  and  believed  the  company 
would  realize  therefor  and  thereon  move 
than  $90,000,  but  no  one  had  the  temerity  to 
say  that  he  regarded  the  patent  and  prop- 
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erty  as  of  that  value.    The  actual  value  re- 
ceived was  but  little  over  $500. 

But  it  is  said  that^  as  plaintiff's  assignor 
had  full  knowledge  and  notice  of  all  the 
facts,  plaintiff  cannot  recover.  This  conten- 
tion requires  a  little  further  examination  of 
the  rationaJe  of  the  trust-fund  doctrine. 
Consideration  of  the  cases  will  show  that  it 
grew  out  of  a  desire  on  the  part  of  courts  to 
protect  creditors  who  invested  their  funds 
on  the  faith  that  the  capital  stock  was  fully 
paid  up,  and  represented  the  true  assets  of 
the  corporation.  Mr.  Justice  Miller,  in  8aic- 
yer  v.  Eoag,  17  Wall.  610,  21  L.  ed.  731, 
said:  "We  think  it  now  well  established 
that  the  capital  stock  of  a  corporation,  es- 
pecially its  unpaid  subscriptions,  is  a  trust 
fund  for  the  benefit  of  the  general  creditors 
of  the  corporation."  He  further  said:  "It 
is  therefore  but  just  that  when  the  interests 
of  the  public  or  of  strangers  dealing  with 
this  corporation  are  to  be  affected  by  any, 
transaction  between  the  stockholders  who 
own  the  corporation,  and  the  corporation  it- 
seilf,  such  transaction  should  be  subject  to 
a  rigid  scrutiny,  and  if  found  to  be  infected 
with  anything  unfair  towards  such  third 
person,  calculated  to  injure  him,  or  designed, 
intentionally  and  inequitably,  to  screen  tiie 
stockholder  from  loes,  at  the  expense  of  the 
general  creditors,  it  should  be  disregarded  or 
annulled  so  far  aa  it  may  inequitably  affect 
him.''  In  Upton  ▼.  Trihilcook,  91  U.  S.  45 
23  L.  ed.  203,  this  rule  is  announced:  "The 
capital  stock  of  a  moneyed  corporation  is  a 
fund  for  the  payment  of  its  debts.  It  is  a 
trust  fund,  of  which  the  directors  are  the 
trustees.  .  .  .  The  capital  [stock]  paid 
inf  and  promised  to  be  paid  in,  is  a  fund 
which  the  trustees  cannot  squander  or  give 
away."  Justice  Woods,  in  Soovill  v.  Thc^er, 
105  U.  S.  143,  26  L.  ed.  968,  says:  "The 
reason  is  that  the  stock  subscribed  is  consid- 
ered in  equity  as  a  trust  fund  for  the  pay- 
ment of  creditor?.  .  .  .  It  is  so  held  out 
to  the  public,  who  have  no  means  of  knowing 
the  private  contracts  made  between  the  cor- 
poration and  its  stockholders.  The  creditor 
nas,  therefore,  the  right  to  presume  that  the 
stock  subscribed  has  been  or  will  be  paid  up-, 
and,  if  it  is  not,  a  court  of  equity  will,  at 
his  instance,  require  it  to  be  paid."  In  fur- 
ther explanation  of  the  doctrine.  Justice 
Brewer,  speaking  for  the  court  in  Rollins  v. 
Brier  field  Coal  d  Iron  Co.,  160  U.  S.  371,  37 
L.  ed.  1113,  14  Sup.  Ot  Rep.  127,  said: 
'Tet  all  that  is  meant  by  such  expressions 
[Hrust  fund']  is  the  existence  of  an  equi- 
table right,  which  will  be  enforced  whenever 
a  court  of  equity,  at  the  instance  of  a  proper 
party,  and  in  a  proper  proceeding,  has  taken 
possession  of  the  assets.  It  is  never  under- 
stood that  there  is  a  specific  lien  or  a  direct 
trust."  Quoting  from  Pomeroy's  Equity, 
he  further  says :  They  "are  not  in  any  true 
and  complete  sense  trusts,  and  can  only  be 
called  so  by  way  of  analogy  or  metaphor." 
He  further  likens  a  creditor's  rights  in  such 
a  case  to  the  rights  of  a  creditor  of  a  part- 
nership. Justice  Field,  in  Fogg  v.  Blair, 
133  U.  S.  534.  33  L.  ed.  721,  10  Sup.  Ct.  Rep. 
338,  also  announced  a  similar  doctrine.  Jus- 
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tice  Woods,  in  Scovill  v.  Thayer,  gives  some 
of  the  reasons  for  the  rule;  and  he  says,  in 
substance,  that  if  a  corporation  sells  its 
stock,  as  fully  paid,  for  a  discount,  it  cannot 
thereafter  make  calls  for  the  purpose  of  in- 
creasing its  business.  "The  shares  were  is- 
sued as  full  paid,  on  a  fair  understanding, 
and  that  bound  the  company.  .  .  .  But 
the  doctrine  of  this  court  is  that  such  a  con- 
tract, though  binding  on  the  company,  is  a 
fraud,  in  law,  on  its  creditors,  which  they 
can  set  aside;  that  when  their  rights  inter- 
vene, and  their  claims  are  to  be  satisfied,  the 
stockholders  can  be  required  to  pay  their 
stock  in  full."  Following  this  doctrine  to 
its  logical  conclusion,  it  was  held  in  Bank 
of  Fort  Madison  v.  Alden,  129  U.  S.  372,  32 
L.  ed.  725,  9  Sup.  Ct.  Rep.  332,  that,  where 
the  creditor  has  full  knowledge  of  the  trans- 
action between  the  corporation  and  its 
stockholder  at  the  time  he  extends  credit, 
he  cannot  be  heard  to  complain,  for  the  rea- 
son that  no  credit  is  g^ven  upon  a  represen- 
tation of  a  different  set  of  facts  than  those 
which  actually  existed.  See  also  Coit  v. 
North  Carolina  Cold  Amalgamating  Co.  111> 
U.  S.  343,  30  L.  ed.  420,  7  Sup.  Ct.  Rep.  231 ; 
Walhum  v.  Chenault,  43  Kan.  352,  23  Pac. 
657 ;  Whitehill  ▼.  Jacobs,  75  Wis.  474,  44  X. 
W.  630;  Young  v.  Erie  Iron  Co.  65  Mich. 
Ill,  31  N.  W.  814;  Woolfolk  v.  January.  131 
Mo.  620,  33  S.  W.  432;  Adamant  Mfg.  Co.  v. 
Wallace,  16  Wash.  614,  48  Pac.  415;  Rob- 
inson ▼.  BidujeU,  22  Cal.  379;  First  Nat. 
Bank  v.  Oustin  Minerva  Consol.  Min.  Co. 
42  Minn.  827,  6  L.  R.  A.  676,  44  N.  W.  198. 
Indeed,  we  find  no  case  to  the  contrary,  un- 
less it  be  Sprague  v.  National  Bank,  172  III. 
149,  42  L.  R.  A.  606,  50  N.  E.  19.  That  deci- 
sion  was  based  on  a  statute,  however,  which 
is  somewhat  different  from  ours,  in  that  it 
made  each  stockholder  liable  for  the  debts 
of  the  corporation  to  the  extent  of  the 
amount  that  may  be  unpaid  on  the  stock 
held  by  him.  Our  statute,  says  that  noth- 
ing in  the  chapter  contained,  and  nothing 
in  the  articles  of  incorporation,  shall  relieve 
the  stockholders  from  individual  liabilitv, 
etc.  (Code,  §  1631)  ;  leaving  the  liability  to 
be  determined  under  the  general  law.  Ball 
Electric  Light  Co.  v.  Child,  68  Conn.  522,  37 
Atl.  391.  relied  on  by  appellant,  is  not  in 
point.  There  the  statute  imposed  a  liabil- 
itv on  the  stockholder  to  the  extent  of  25 
per  cent  of  the  amount  of  stock  held  by  him. 
We  have  heretofore  recognized  these  rules. 
While  saying,  arguendo,  that  a  sale  of  stock 
at  a  less  rate  than  that  fixed  in  the  charter 
is  a  fraud  upon  the  law  and  the  stockhold- 
ers {Oliphant  v.  Woodhum  Coal  d  Min.  Co. 
63  Iowa,  332,  19  N.  W.  212),  yet  in  Goff  v. 
Uawkeye  Pump  d  Windmill  Co.  62  Iowa, 
691,  18  N.  W.  307,  we  further  said:  "The 
public  has  a  right  to  assume,  when  the  stock 
of  a  company  has  all  been  issued  as  full-paid 
stock,  that  it  has  been  paid  for  in  full  in 
money,  or  in  property  at  a  fair  value.  .  .  . 
f  If  it  has  not  been  paid,  .  .  .]  while  this 
mi^ht  be  ground  for  a  proceeding  in  the  in- 
terest of  the  public  to  wind  up  the  company, 
it  is  not  ffround  on  which  the  plaintiff  can 
predicate  11  is  right  to  relief;     •    •     .     and. 
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besides,  he  not  only  knew  upon  what  basis 
tiie  stock  had  been  subscribed  and  paid  for, 
but  he  subscribed  and  paid  for  his  stock  on 
the  same  basis."  This,  it  will  be  observed, 
was  also  dictum.  But  in  Callanan  v.  Wind- 
sor. 78  Iowa,  193,  42  N.  W.  652,  we  held,  in 
effect,  that  the  assignee  of  a  creditor  of  a 
corporation  could  not  recover  unpaid  sub- 
scriptions to  capital  stock  where  the  creditor 
knew  when  he  extended  credit  that  the  stock, 
although  issued  as  fully  paid,  had  not  in 
fact  b^  K)  piud.  Referring  to  the  statute 
(Code  1873,  §  1082),  which  is  the  same  as 
§  1631  of  the  present  Code,  we  said:  "We 
are  aware  of  the  provisions  of  S  1082  of  the 
Code.  Tlie  primary  object  of  those  provi- 
sions was  to  prote<;t  creditors  of  the  com- 
pany. They  should  not  be  held  to  apply  to 
a  case  of  this  kind,  where,  by  virtue  of  a 
valid  a^eement,  to  which  th^i  original  cred- 
itor was  a  party,  nothing  was  due  or  collect- 
ible on  the  stock  of  the  stockholder."  In 
that  case  we  approved  the  doctrine  of  Scovill 
T.  Thayer,  105  U.  S.  143,  26  L.  ed.  988.  and 
Robinson  v.  Bidicell,  22  Cal.  379.  In  Stout 
Y.  Euhbell,  104  Iowa,  499,  73  N.  W.  1060, 
the  same  rule  is  recognized  and  applied ;  but, 
as  plaintiff  in  that  case  had  no  notice,  lie 
was  permitted  to  recover.  See  also  Clark 
V.  American  Coal  Co.  86  Iowa,  436,  17  L.  R. 
A.  657,  53  N.  W.  291.  As  the  Commercial 
Loan  Association  had  full  knowledge  of  all 
the  facts  relating  to  the  issuance  and  pay- 
ment for  the  stock  owned  by  the  defendant, 
it  could  not  recover.  Does  plaintiff,  its  trans- 
feree after  maturity,  have  any  greater 
riphts?  Wd  think  not.  Our  statute  (Code, 
S  3461)  provides  that  "the  assignment  of  a 
thing  in  action  shall  be  without  prejudice  to 
any  .  .  .  defense  .  .  .  existing  in 
favor  of  the  defendant  and  against  the  as- 
signor before  notice  of  the  assignment." 
But  in  Richards  v.  Daily,  34  Iowa,  427,  we 
said  the  bolder  of  a  negotiable  note  trans- 
fprred  after  maturity  takes  it  subject  to  all 
equities  arising  out  of  the  note  itself,  such 
as  payment,  ete.,  but  not  subject  to  an  in- 
dependent set-off,  and  that  the  section  just 
quoted  did  not  change  the  rule.  Indeed,  it  is 
elementary   doctrine    that   a   transferee   of 


overdue  negotiable  paper  takes  it  liable  to 
all  equities  to  which  it  was  subject  in  the 
hands  of  the  payee.  But  those  equities 
must  attach  to  the  paper  itself,  and  not  arise 
from  any  collateral  transaction.  Young 
Mcn^s  Christian  Asso.  Gymnasium  Co.  v. 
liockford  Nat.  Bank,  179  111.  699,  46  L.  R.  A. 
753,  54  N.  E.  297;  Oihson  v.  Mclntire,  110 
Iowa,  417,  81  N.  W.  699.  This  rule  has  no 
application  to  the  case  at  bar.  The  maker 
of  the  note  (the  corporation)  is  interposing 
no  defense.  Plaintiff  had  judgment  on  the 
note  without  defense  on  the  part  of  the 
maker.  Its  present  action  is  not  on  the  note, 
but  is  an  attempt  to  collect  its  judgment 
against  a  stockholder  of  the  corporation. 
The  law  merchant  has  nothing  to  do  with 
such  a  case.  It  is  a  mere  right  or  chose 
in  action  incident  to  ownership  of  the  note, 
acquired  in  virtue  of  a  transfer  thereof,  and 
plaintiff  has  no  other  or  greater  rights  with 
respect  to  defendant's  liability  than  its  as- 
signor had  at  the  time  of  the  assignment. 
If  defendant  was  in  any  sense  a  party  to. 
the  note,  then  he  may  interpose  any  defense 
he  held  against  plaintiff's  assignor.  But,  if 
not  a  party,  then  his  liability  to  plaintiff  ex- 
ists by  reason  of  the  assignment  and  trans- 
fer of  the  note.  If  a  mere  chose  in  action 
against  defendant  was  transferred,  then,  un- 
der the  statute,  plaintiff  has  no  greater 
rights  than  its  assignor.  In  Callanan  v. 
Windsor,  78  Iowa,  193,  42  N.  W.  652,  plain- 
tiff was  the  assignee  of  the  original  creditor, 
and  it  wa3  held  that  he  had  no  greater  rights 
than  his  assignor.  That  case  is  determina- 
tive of  several  of  the  questions  presented  by 
this  record. 

We  have  already  said  more,  perhaps,  than 
the  case  warrants;  but  as  the  questions  are 
important,  and  the  authorities  are  conflict- 
ing, we  have  attempted  to  lay  down  rulea 
that  may  be  followed  in  this  class  of  actions, 
that  are  becoming  more  frequent  in  this  age 
of  corporations. 

Our  conclusion  is  that  the  judgment  of  the 
Trial  Court  should  be,  and  it  is,  affirmed. 

Rehearing  denied. 
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*!>ection  5683  of  the  General  Statutes  of 
1N09.  ^rtaicli  provides  tbat,  -wlieii  a 
person  shall  be  Imprisoned  under  a 
■entence  of  Imprisonment  for  life,  his  estate, 

*Headnote  by  Smith^  J. 


property,  and  effects  shall  be  administered 
and  disposed  of  In  all  respects  as  If  he  were 
naturally  dead,  does  not  cast  the  descent  of 
his  property  upon  his  heirs,  by  the  fact  of 
snch  sentence  and  imprisonment. 

(Doster,  Ch.  J.,  and  Greene  and  Pollock,  J  J., 

dissent.) 

(March  0,  1901.) 

ERROR  to  the  District  Court  for  Green- 
wood County  to  review  a  judgment  in 


favor  of  plaintiff  in  an  action  brought  to 
establish  title  to  certain  real  estate  and  to 


NoTX. — As  to  effect  of  life  imprisonment  to 
<^st  descent   of  estate,    see   Davis   ▼.    Laning 

Hex.)   IS  L.   R.  A.  82,  with  note  as  to  civil  ,  .        ^,  *       r, 

death;  see  also  Kenyon  y.  Saunders  (R.  I.)  26    recover  possession  thereof.     Reversed. 
I-  R.  A.  232.  i      The  facts  are  stated  in  the  opinion. 

o3  L.  R.  A. 
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Messi's.  L.  H.  Johnson,  J.  B.  Closston, 
Ii.  E.  Closston,  and  A.  L.  Redden,  for 

plaintiff  in  error: 

The  expression  in  the  statute,  "his  estate, 
property,  and  effects  shall  be  administered," 
applies  to  personal  property,  for  adminis- 
tration can  be  applied  only  to  personal  prop- 
erty except  where  it  becomes  necessary  to  sell 
real  estate  for  the  payment  of  debts.  There- 
fore, if  the  property  descended,  it  must  be 
under  the  other  language  used  in  the  section, 
namely,  '*  .  .  .  his  estate,  property,  and 
effects  shall  be  .  .  .  disposed  of  in  all 
respects  as  if  he  were  naturally  dead." 

The  words  ''disposed  of"  do  not  mean  the 
same  as  "descend." 

Phelps  V.  Harris,  101  U.  S.  380,  25  L.  ed. 
858;  Hhton  v.  Schilling,  42  N.  Y.  79;  Fling 
V.  Qoodall,  40  N.  H.  209. 

Words  used  in  a  statute  are  to  be  given 
the  ordinary  and  natural  meaning. 

Potter's  Dwarr.  Stat.  184;  Waller  v.  Har- 
ris,  20  Wend.  561,  32  Am.  Dec.  590. 

One  civilly  dea4  under  §  376  simply  means 
a  person  sentenced  to  life  imprisonment,  but 
there  is  no  forfeiture  of  property  further 
than  to  wind  up  his  affairs  and  pay  his 
debts. 

An  estate  does  not  necessarily  descend 
when  one  is  civilly  dead. 

24  Am.  &  Eng.  Enc.  Law,  p.  362. 

A  person  imprisoned  for  a  specified  num- 
ber of  years  is  not  dead  either  civilly  or  nat- 
urally. 

State  v.  Conicay,  56  Kan.  683,  44  Pac. 
627;  Frayer  v.  Fulcher,  17  Ohio,  260;  Wil- 
liams v.  Shacklefordy  97  Mo.  322,  US.  W. 
222;  Avery  v.  Everett,  110  N.  Y.  317,  1  L. 
R.  A.  264,  18  N.  E.  148;  Davis  v.  Laning,  85 
Tex.  39,  18  L.  R.  A.  82,  19  S.  W.  846 :  Bal- 
timore V.  Chester,  53  Vt.  315,  38  Am.  Rep. 
•677;  Cannon  v.  Windsor,  1  Houst.  (Del.) 
144;  Rankin  v.  Rankin,  6  T.  B.  Mon.  632. 

One  civilly  dead  ought  not  to  be  deemed 
naturally  dead  so  far  as  retaining  his  title 
to  property  and  protecting  it  are  concerned, 
and  it  ought  not  to  descend  to  his  heirs  sim- 
ply because  of  the  disability  of  imprison- 
ment. 

2  Lawson,  Rights,  Rem.  &  Pr.,§  899. 

Equity  never  Tends  its  aid  to  enforce  a  for- 
feiture. 

Marshall  v.  Vi<ikshurg,  16  Wall.  149,  21 
L.  ed.  122;  Manhattan  L.  Ins.  Co.  v.  Smith, 
44  Ohio  St.  167,  58  Am.  Rep.  806,  6  N.  E. 
417. 

A  pardon  restores  to  its  recipient  all 
rights  of  property  lost  by  the  offeuvse  par- 
doned, unless  the  property  has  by  judicial 
process  become  vested  in  other  persons,  sub- 
ject to  the  exceptions  prescribed  by  the  par- 
don itself. 

Oshorn  v.  United  States,  91  U.  S.  474,  23 
L.  ed.  388;  Ex  parte  Garland,  4  Wall.  333, 
18  L.  ed.  366;  Armstrong's  Foundry,  6  Wall. 
766,  sub  nom.  Armstrong's  Foundry  v.  Unit- 
ed States,  18  L.  ed.  882;  Xorris  v.  Crocker, 
13  How.  429.  14  L.  ed.  210;  Wallach  v.  Tan 
Risirick,  92  U.  S.  202,  23  L.  ed.  473:  Illinois 
C.  R.  Co.  V.  Bosxrorth,  133  U.  S.  92,  33  L. 
ed.  550,  10  Sup.  Ct.  Rep.  231. 
5.1  L.  R.  A. 


The  fee  in  realty  rests  with  the  original 
owner  during  his  natural  life. 

The  original  owner  had  power  to  alienate 
by  covenant  of  warranty,  and  such  covenant 
of  warranty  estopped  him,  his  heirs,  and  all 
persons  claiming  under  him  from  claiming 
and  asserting  title  to  the  premises. 

Jenkins  v.  Collard,  145  U.  S.  546,  36  L. 
ed.  812,  12  Sup.  Ct.  Rep.  868;  United  States 
V.  Dunnington,  146  U.  S.  338,  36  L.  ed.  996, 
13  Sup.  Ct.  Rep.  79;  Mengcr  v.  Carruthers, 
3  Kan.  App.  76,  44  Pac.  1096. 

In  reality  no  vested  rights  can  be  had  until 
seizure,  condemnation,  and  judgment  of  for- 
feiture by  judicial  process;  until  such  pro- 
ceedings are  had  the  fee  rests  wholly  witU 
the  original  owner. 

Enote  v.  United  States,  95  U.  S.  149,  24 
L.  ed.  442;  Brown  v.  United  States,  McCa- 
hon,  229;  Avery  v.  Everett,  110  X.  Y.  317.  1 
L.  R.  A.  204,  18  N.  E.  148;  Davis  v.  Laning,. 
85  Tex.  39,  18  L.  R.  A.  82,  19  S.  W.  846; 
Wilson  V.  King,  59  Ark.  32,  2C  L.  R.  A.  802^ 
26  S.  W.  18;  Kenijon  v.  Saunders,  18  R.  I. 
590.  20  L.  R.  A.  232,  30  Atl.  470. 

Tlie  commutation  of  the  sentence  of  Mrs. 
New  was  for  her  benefit. 

3  Am.  &  Eng.  Enc.  T^w,  p.  365,  notes; 
Lee  V.  Murphy,  22  Gratt.  799,  12  Am.  Rep. 
563;  State  ex  reh  Atty.  Oen.  v.  Peters,  A^ 
Ohio  St.  629,  4  N.  E.  87. 

While  a  commutation  of  sentence  is  not 
in  one  sense  a  pardon,  vet  in  another  it  is. 
Re  Victor,  31  Ohio  St.  206. 
It  is  a  universal  rule  in  the  interpretation 
of  pardons   to  construe   them   most   benefi- 
cially for  the  citizen. 

1  Bishop  Crim.  Law,  S  757;  Lee  v.  Mur- 
phy, 22  Gratt.  800,  12  Am.  Rep.  563. 

Messrs.  Alfred  E.  Hodgson  and  Ho^f- 
ard  J.  Hodgson,  for  defendants  in  error: 

Emelia  New,  by  her  conviction  and  sen- 
tence to  imprisonment  for  life,  became  dp:n? 
in  law,  and,  as  a  necessary  consequence,  her 
property  descended  to  her  heirs. 
1  Sharswood's  Bl.  Com.  p.  132. 
The  term  "death"  cannot  be  aptly  applieil 
to  the  status  of  any  person  who  retains  ca- 
pacity to  own  property,  but  can  only  be 
properly  applied  to  the  status  of  a  person 
who,  in  the  eye  of  the  law,  retains  no  power 
or  capacity,  whether  that  want  of  capacity 
results  from  actual  physical  death,  or  onty 
from  a  status  which  the  law  deems  equiva- 
lent to  death. 

The  legislature  intended  that  the  status 
of  a  person  sentenced  to  imprisonment  for 
life  should  be  that  of  death,  and  that  his 
property  should  descend  to  his  heirs  as  in 
case  of  natural  death. 

State  V.  Conwmj,  56  Kan.  684,  44  Pac. 
627 ;  Re  \erac,  35  Cal.  392,  95  Am.  Dec.  111. 
The  alleged  pardon  of  Emelia  New  was 
not  properly  pleaded,  and  the  evidence  in 
support  of  that  defense,  witli  the  findings  of 
the  jury  thereon,  was  insufficient,  and  ought 
not  now  to  be  considered  by  this  court. 

17  Am.  &  Eng.  Enc.  I^w,  pp.  329,  330; 
United  States  v.  Wilson,  7  Pet.  150,  8  L.  ed. 
(540:  State  v.  Blalock,  61  N.  C.  (Phill.  L.) 
242 '.Grcathouse's  Case,  2  Abb.   (U.  S.)   382. 
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Fed.  Cm.  No.  5,741;  Spalding  v.  8<ucton,  6 
Watts,  338. 

When  the  sentence  was  passed  on  Emelia 
Kew  the  property  passed  at  once  to  her  heirs. 

6  Lawson,  Rights,  Rem.  &  Pr.  §  3115. 

A  pardon  does  not  so  much  restore  the  con- 
vict to  his  former  capacity  as  it  gives  him 
a  new  credit  and  capacity. 

4  BI.  Com.  p.  520;  Etc  parte  Garland,  4 
Wall.  333,  18  L.  ed.  366. 

Smith,  J.y  delivered  the  opinion  of  the 
court : 

The  following  question  is  presented  in 
thi9  casie:  When  a  person  is  imprisoned  un- 
der a  sentence  for  life,  does  his  property,  by 
that  fact,  descend  to  bis  heirs  in  all  respects 
as  if  he  were  naturally  dead?  Those  sec- 
tions of  the  statute  necessary  to  be  consid- 
ered read:  "A  sentence  of  confinement  and 
hard  labor  for  a  term  less  than  life  suspends 
all  civil  rights  of  the  person  so  sentenced 
during  the  term  thereof,  and  forfeits  all  pub- 
lic offices  and  trusts,  authority  and  power; 
and  a  person  sentenced  to  such  confinement 
for  life  shall  thereafter  be  deemed  civilly 
dead."  Gen.  SUt  1899,  9  2254.  "When- 
ever any  person  shall  be  imprisoned  under  a 
>entence  of  imprisonment  for  life,  his  estate, 
property  and  effects  shall  be  administered 
and  disposed  of  in  all  respects  as  if  he  were 
naturally  dead."  Id.  §  5583.  But  for  § 
•>o83  of  the  statute  supra,  we  are  all  agreed 
that  the  mere  fact  of  a  sentence  and  impris- 
onment for  life  would  not  cast  the  descent 
of  the  convict's  estate.  The  declaration 
that  a  person  in  such  condition  shall  be 
deemed  civil  I  v  dead  is  to  be  interpreted  as 
to  its  effect  l>y  a  reference  to  the  common 
Uw.  In  Avery  v.  Everett,  110  N.  Y,  317, 
1  L.  R.  A.  264,  18  N.  B.  148,  after  an  ex- 
haustive review  of  all  the  authorities  the 
court  said:  "It  seems  to  be  a  necessary  con- 
clusion, from  the  rules  of  the  common  law 
governing  rights  of  property  as  affected  by 
forfeiture  for  crime,  that  civil  death,  one  of 
the  consequences  of  conviction  for  treason  or 
felony,  did  not  of  itself,  as  a  general  rule,  at 
\*iin,  operate  to  devest  the  offender  of  his 
title  to  his  lands."  See  also  Prober  v.  Ful- 
''her,  17  Ohio,  260;  Baltimore  ▼.  Chester,  53 
Vt.  315,  38  Am.  Rep.  677.  In  Maine  and 
Missouri  statutory  provisions  similar  to  § 
'►•>'^  exist,  but  they  have  received  no  ju- 
•iidal  interpretation.  The  turning  point  is 
the  construction  to  be  placed  on  the  words 
"administered  and  disposed  of."  Adminis- 
tration has  relation  to  personal  property, 
«n.i  it  is  only  where  the  personalty  is  insuf- 
Sfient  in  value  to  pay  the  debts  of  the  dece- 
dent that  the  administrator  exercises  any 
•^ntrol  over  the  real  estate.  It  descends  to 
the  heirs  eo  instanti  upoiv  the  death  of  the 
iRf^tor.  We  think  that  by  the  use  of  the 
**^rd  "administered"  in  this  provision  relat- 
in2  to  the  estate  of  convicts  it  was  the  in- 
tuition of  the  law-makers  to  restrict  the  ad- 
'QiBistrator  to  the  control  and  disposition  of 
?*rw)nal  property  for  the  benefit  of  credit- 
'''Ts.  to  the  end  that  all  debts  of  the  convict 
^^y  be  speedily  paid.  The  words  "disposed 
^f  are  not,  in  our  judgment,  broad  and  com- 
53  UK  A. 


prchensive  enough  to  reach  to  and  embrace 
that  act  of  the  law  which  vests  the  owner- 
ship of  property  in  an  heir  by  inheritance* 
They  can  be  more  sensibly  applied  to  affirm- 
ative action  taken  by  a  person  either  nat- 
ural or  artificial.  It  is  an  inapt  expression 
to  say  that,  when  an  estate  is  cast  by  de- 
scent on  the  heir  by  the  death  of  the  owner, 
it  has  been  disposed  of.  It  will  be  noticed, 
also,  that  the  two  sections  of  the  law  under 
consideration  are  not  a  part  of  the  statutes 
relating  to  descents  and  distributions.  One 
section  is  found  under  the  title  of  Crimea 
and  Punishments,  and  the  other  under  Crim- 
inal Procedure.  In  the  present  case  the 
property  in  controversy  is  real  estate,  and 
there  are  no  debts  owing  by  the  convict.  If 
such  estate  has  already  devolved  upon  the 
heirs,  an  administrator  can  do  nothing  which 
will  affect  the  lands.  As  applied  to  this 
case,  the  use  of  the  word  "administered*' 
can  have  no  force,  for  the  estate  in  contro- 
versy can  never  come  to  the  hands  of  an  ad- 
ministrator. In  Beard  v.  Knox,  5  Cal.  252, 
63  Am.  Dec.  125,  a  statute  was  before  the 
court  for  construction  which  related  to  the 
rights  of  husband  and  wife.  It  provided 
that  "all  property  acquired  by  either  hus- 
band or  wife,  except  such  as  may  be  ac- 
quired by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property."  It  was  further 
provided  that  the  husband  should  have  the 
entire  control  of  the  common  property,  with 
absolute  power  to  dispose  of  it,  and,  upon 
the  dissolution  of  the  communitv  by  death 
of  either  husband  or  \vife,  one  naif  of  the 
common  property  should  go  to  the  survivor. 
It  was  held  that  the  words  "with  absolute 
power  to  dispose  of*  ought  not  to  be  ex- 
tended to  a  disposition  by  devise.  If  de- 
scent is  cast  ipso  facto  by  the  sentence  and 
imprisonment  of  a  person  for  life,  then  such 
person  may  make  testamentary  disposition 
of  his  property  before  such  sentence  and  im- 
prisonment, which  will  take  effect  immedi- 
ately thereafter.  The  incongruity  of  the 
convict's  position  in  the  event  of  a  final  ac- 
quittal or  pardon  may  be  noticed.  From 
such  sentence  he  may  appeal  to  this  court 
within  two  years  after  the  judgment  is  ren- 
dered. If  he  be  granted  a  new  trial,  and 
finally  secure  an  acquittal,  or  his  discharge 
from  imprisonment  be  ordered,  we  may  see 
a  person  formerly  civilly  dead  living  with 
heirs  who  have  inherited  his  property. 
Again,  it  would  be  entirely  legal  for  such 
person,  though  once  pronounced  dead  in  law, 
to  be  appointed  administrator  of  his  own 
estate,  or  to  be  called  upon  to  prove  the 
execution  of  his  own  will.  In  the  event  of 
the  convicted  person  making  two  wills,  one 
before  sentence  and  imprisonment,  and  the 
other  after  his  pardon  or  acquittal,  and  im- 
mediately prior  to  his  natural  death,  a  con- 
fusing question  would  arise  as  to  which  will 
should  be  given  effect.  In  default  of  heirs, 
the  application  of  the  statute  as  contendtul 
for  by  counsel  for  defendants  in  error  would 
cause  the  real  estafe  of  the  convict  to  es- 
cheat to  the  state,  involving  a  forfeiture  of 
property,  which  ought  not  to  be  declared 
without   express   and    unambiguous   legishi- 
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tiTe  direction.  Such  considerations  might 
be  immaterial  if  the  law  was  plain  and  ex- 
plicit ;  for  we  have  no  doubt  of  the  power  of 
the  legislature,  by  express  language,  to  cast 
the  descent  of  a  convict's  property,  in  the 
event  of  his  civil  death,  on  such  persons  as 
would  be  heirs  at  law  in  case  of  natural 
death.  In  cases  of  doubt,  however,  the  ar- 
^ment  ah  inoonvenienti  is  of  much  force. 
In  an  exhaustive  note  to  Avery  v.  Everett 
(N.  Y.)  6  Am.  St  Bep.  368-383,  the  author 
says:  "We  deduce,  therefore,  that,  in  those 
states  where  there  is  a  statutory  provision 
that  one  imprisoned  for  life  shall  be  deemed 
civilly  dead,  the  legislature  could  not  have 
intended  that  such  convict  should  labor  un- 
der greater  disabilities  than  those  entailed 
by  the  common-law  decisions;  and,  if  the 
strict  rule  of  the  common  law  is  not  to  be 
followed  it  must  be  assumed — ^and  especially 
so  in  view  of  our  institutions  and  tenures 
here,  and  also  in  view  of  the  fact  that  such 
convict  may  be  pardoned — ^that  one  civilitfir 
moriuus  under  the  statutes  ought  not  to  be 
deemed  naturally  dead,  so  far  as  retaining 
his  title  to  property  and  protecting  it  is  con- 
cerned, and  that  it  ought  not  certainly  to 
devolve  upon  his  successors  or  heirs  simply 
because  of  the  disability  of  imprisonment. 
This  construction  of  those  statutes  would, 
it  seems  to  us,  be  founded  in  greater  justice, 
and  more  in  consonance  with  the  reason  of 
the  law,  and  more  in  keeping  with  the  spirit 
of  our  institutions,  than  a  conclusion  to  the 
contra." 

The  convicted  person  whose  property  is 
involved  in  the  case  at  bar  is  in  fact  no 
longer  civilly  dead.  Her  sentence  was, 
within  a  year  after  it  took  effect,  commuted 
by  the  governor  to  a  term  of  forty  years. 
Her  life  has  been  restored.  It  ought  not  to 
be  held  that  she  has  been  devested  of  her 
property  by  operation  of  law  unless  the 
statute,  in  clear  and  explicit  terms,  has  so 
declared.  The  question  raised  by  plaintiff 
in  error,  that  the  two  sections  of  the  statute 
under  discussion  are  unconstitutional,  has 
been  decided  against  his  contention  in  Wood- 
ruff V.  Baldioin,  23  Kan.  491. 

The  judgment  of  the  court  helow  will  he 
reversed,  and  a  new  trial  granted. 

JoKnstoii,     Cunninsham,   and     Ellis, 

JJ.,  concur. 

Oreene,  J.,  dissenting: 

I  dissent  from  the  opinion  of  the  court 
in  this  case,  and  am  authorized  to  say  that 
Doster,  Ch.  J.,  and  Pollock,  J.,  also  dissent. 
I  agree  with  the  court  that  §  2254  of  the 
General  Statutes  of  1899,  quoted  in  the  opin- 
ion, does  not,  and  was  not  intended  to,  cast 
descent.  Under  this  section,  one  imprisoned 
for  a  period  less  than  life  is  devested  only 
of  all  civil  rights,  and  I  assume  that  the 
lawmakers  knew  this;  hence  the  passage  nf 
§  5583  of  the  General  Statutes  of  1899: 
"Whenever  any  person  shall  be  imprisoned 
under  a  sentence  of  inl^risonment  for  life, 
his  estate,  property,  and  effects  shall  be  ad- 
ministered and  disposed  of  in  all  respects 
as  if  he  were  naturally  dead."  Gen.  Stat. 
53  L.  R.  A. 


1899,  S  5583.  This  section  means  that,  when 
one  is  sentenced  and  imprisoned  for  life,  he 
is,  as  to  all  property  interests,  actually  dead. 
The  language  used  in  this  section  is  suili- 
ciently  apt  and  appropriate  to  cast  descent. 
The  word  "administered,"  therein  used,  as 
defined  by  Websfer,  means  "to  manage  or 
conduct,  as  public  affairs;  to  direct  or  su- 

Serintend  the  execution,  application,  or  con- 
uct  of;  to  settle,  as  the  estate  of  one  who 
dies  without  will,  or  whose  will  fails  of  an 
executor."  Mr.  Bouvier  says  it  means  "the 
management  of  the  estate  of  an  intestate  or 
testator  who  has  no  executor."  "Adminis- 
trator," according  to  Bouvier,  means  "a 
person  authorized  to  manage  and  distribute 
the  estate  of  an  intestate  or  of  a  testator 
who  has  no  executor."  An  administrator 
in  Kansas  has  absolute  control,  for  the  pur- 
pose of  administering  an  estate,  over  real  es- 
tate as  well  as  personal  property.  It  is 
true,  the  law  requires  an  administrator  in 
Kansas  to  dispose  of  the  personal  property 
first,  and  pay  the  debts,  if  there  is  suflScient ; 
but  this  IS  not  because  the  administration 
of  the  estate  does  not  include  the  real  as 
well  as  the  personal  property,  nor  because 
real  estate  is  more  sacred  than  personal 
property,  but  because  the  personal  property 
is  more  liable  to  waste,  and  therefore  it 
should  be  first  cared  for;  and,  if  there  is  suf- 
ficient of  the  personal  property  to  pay  the 
outstanding  liabilities  and  expenses  of  ad- 
ministration, the  duty  of  the  administrator 
there  ends,  but,  if  not,  his  power  to  dispose 
of  real  estate  is  equal  to  that  granted  hiin 
to  dispose  of  personal  property.  The  lan- 
guage used  in  §  5583  is  "that  the  estate, 
property,  and  effects  shall  he  administered 
and  disposed  of."  "IHsposed  of,"  as  defined 
by  Bouvier,  means  "to  alienate  or  direct  the 
ownership  of  property  as  disposed  by  will," 
Tliese  words  were  used  in  this  statute  in 
their  broad  and  generally  accepted  meaning, 
and  are  sufilciently  apt  and  appropriate  to 
cast  descent.  When  the  legislature  passed 
this  section,  it  meant  that,  when  any  person 
shall  be  sentenced  and  imprisoned  for  life, 
his  property  shall  immediately  descend  as 
if  he  were  dead,  and  that  an  administrator 
shall  be  appointed,  whose  duty  it  shall  be 
to  administer  the  entire  estate  in  the  usual 
and  ordinary  way.  If  it  were  necessary  to 
make  this  plainer,  a  reference  to  Gen.  Stat. 
1899,  art.  17,  chap.  82  (Procedure — Crim- 
inal), where  this  section  is  found,  will  sim- 
plify it.  That  entire  article,  exclusive  of 
$  5583,  is  directed  to  the  care  and  manage- 
ment of  the  property  of  persons  sentenced 
and  imprisoned  in  the  penitentiary  for  a 
period  less  than  life,  and  ample  provisions 
are  there  made  for  such  cases;  and  S  5583 
adds  nothing  to  these  provisions,  nor  is  it 
claimed  by  the  court  tnat  it  does;  so  that, 
if  this  seetion  is  not  susceptible  to  the  con-, 
struction  we  place  upon  it,  then  it  is  mean- 
ingless, and  we  find  that  we  have  a  statute 
which  makes  ample  provision  for  the  care, 
custody,  and  control  of  the  property  of  one 
who  is  sentenced  and  imprisoned  in  the  peni- 
tentiary for  a  period  less  than  life*  but  no 
provision  whatever  for  the  care  or  manage- 
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ment  of  the  property  of  one  who  is  Bentenced 
and  imprisoned  for  life.  It  is  a  cardinal 
principle  in  the  interpretation  of  a  statute 
that  the  entire  statute  or  act  must  be  con- 
fitrued  together,  and  that  each  provision 
Bboald  be  given  full  force  and  effect.  The 
construction  placed  upon  §  5583  by  the  court 
in  its  opinion  rendered  that  section  nuga- 
torv.  Nor  does  this  section  work  a  forfeit- 
ure in  a  case  of  sentence  and  imprisonment 
for  life  of  one  without  heirs,  as  indicated  by 
the  court  A  forfeiture  not  only  devests 
one  of  his  estate,  but  invests  it  either  in  the 
party  injured,  as  recompense  for  the  wrong 
whicb  he  alone,  or  the  public  together  with 
himself,  has  suffered,  or  invests  it  in  the 
public  Under  this  section  of  the  statute,  if 
the  person  sentenced  and  imprisoned  has  no 
heirs  to  take,  then  his  estate  escheats  ex- 
actly as  it  would  if  he  died  naturally.  One 
anticipating  death  by  imprisonment  for  life 
nm  dispose  of  his  property  by  will  as  effec- 
tiuJIy  as  one  who  anticipates  death  by  nat- 
ural causes.  The  case  of  Beard  v.  Knox, 
5  Oal.  252,  63  Am.  Dec.  125,  cited  by  the 
court  in  ita  opinion  as  an  authority  for  its 
position,  when  examined  will  not 'bear  tlie 
construction  claimed  for  it.  The  statute  in 
that  state  provides  that  "all  property,  ac- 
quired by  either  husband  or  wife,  except 
such  as  may  be  acquired  by  gift,  bequest,  de- 
vi^,  or  descent,  shall  be  common  property." 
It  is  further  provided  that  the  husband  shall 
hare  the  entire  control  of  the  common  prop- 
erty, with  absolute  power  to  dispose  of  it, 
and  upon  the  dissolution  of  the  community 


by  death,  of  either  the  husband  or  wife,  one 
half  of  the  common  property  shall  go  to  the 
survivor.  In  the  opinion  the  court  said: 
"The  words  *with  absolute  power  to  dispose 
of  ought  not  to  be  extended  to  a  disposition 
by  devise.  The  husband  and  wife  during 
coverture  are  jointly  seised  of  the  property, 
with  a  half  interest  remaining  over  to  the 
wife,  subject  only  to  the  husband's  disposal 
during  their  joint  lives.  This  is  a  present, 
definite,  and  certain  interest,  which  becomes 
absolute  at  hie  death,  so  that  a  disposition 
by  devise,  which  can  only  attach  after  the 
death  of  the  testator,  cannot  affect  it;  for 
such  a  conveyance  can  only  operate  after 
death,  upon  the  very  happening  of  which 
the  law  of  this  state  determines  the  estate, 
and  the  widow  becomes  seised  of  one  half 
of  the  property."  It  is  plain  from  this  stat- 
ute that  it  was  only  during  the  life  of  the 
husband  and  wife  that  the  husband  had  ab- 
solute control  and  could  dispose  of  the  prop- 
erty. Our  construction  of  §  5583  may  seem 
harsh,  and  it  may  }>e  subject  to  all  the  in- 
conveniences and.  unpleasant  things  sug- 
gested bv  the  court;  but  it  is  the  plain  and 
unmistakable  meaning  of  the  language  used 
by  the  lawmakers,  and  we  have  nothing  to 
do  but  to  give  it  the  interpretation  intended 
by  that  department  of  government.  There- 
fore, upon  the  sentence  and  imprisonment  in 
the  penitentiary  of  one  for  life,  his  property 
at  once  descends. 

Rehearing  denied. 
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City  of  HENDERSON,  Appt., 

V. 

Parmelia  J.  CLAYTON. 


( 


Ky. 
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1«  Tbe  establlMhmeiit  of  a  peathovae  by 
eltjr  antliorltlea  within  1  mile  of  the 
tx^andarj  line  of  the  city,  in  violation  of 
Btat.  I  .^909,  renders  the  city,  which  was  au- 
'horized  by  law  to  establiah  a  pesthouse.ln 
a  proper  location,  liable  in  damages  to  per- 
mnji  to  whom  amallpox  was  communicated 
by  the  pestbouse,  although  the  statutes  ex- 
preasly  Impose  both  civil  and  criminal  liabil- 
ity OQ  the  manlclpal  officers  for  such  Illegal 
in,  and  are  silent  as  to  any  remedy  against 
tlie  municipality. 

^  A  eorre«iion  of  an  Imntriietloii  dnr- 
ti^S  the  ararament  Is  not  ground  for  re- 
▼eraal,  when  It  merely  adds  what  was  Im- 
pliHlJy  expressed  in  another  Instruction,  al- 
tboo^h  amendments  should  not  ordinarily  be 
B&de  after  tbe  argument. 

^  A  Terdlet  for  |t3«775  dnmaffes  on  ac- 
eovat  of  tbe  eommunicatlon  of  amall- 
pox to  the  plaintiff  and  her  family  Is  not  so 

?fOTi. — For  report  of  former  appeal  in  this 
«ae  rase,  see  Clayton  ▼.  Henderson  (Ky.)  44 
J  R.  A.  474. 

•    LR.  A. 


large  as  to  Justify  the  court  In  setting  It  aside 
on  appeal,  considering  the  loathsomeness  of 
the  disease  and  the  anxiety  and  suffering  It 
must  have  entailed. 

(May  30,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Henderson 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recpver  damages  for  injuries  al- 
leged to  have  been  caused  to  plaintiff  by  the 
wrongful  erection  of  a  pesthouse  near  her 
residence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Clay  Sc  Clay,  John  L«  Dorsey, 
W.  P.  MoClain,  Teaman  Sc  Ifockett, 
and  JoKn  F.  Ifookett,  for  appellant  : 

There  is  no  law  requiring  the  city  to  es- 
tablish a  pesthouse  for  such  cases,  and,  hav- 
ing none,  it  was  under  every  moral  obliga- 
tion to  act  in  the  emergency  in  the  interest 
of  the  people,  and  what  it  did  was  for  the 
public,  and  not  for  its  corporate  advantage. 

There  is  no  proof  that  this  house  was  in- 
tended for  smallpox  cases;  it  was  the  city 
poorhouse,  in  which  the  paupers  of  the  city 
were  maintained.  'It  was  made  use  of  to 
10 
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avert  a  frightful  scourge  from  the  city,  and 
not  to  establish  a  hospital  "intended  for  the 
treatment  of  eruptive  or  other  contagious 
diseases." 

1  Wood,  Nuisances,  pp.  1,  2;  Webb's  Pol- 
lock. Torts,  4th  ed.  1894,  p.  493. 

The  city  can  remove  a  dangerous  disease 
to  its  own  property  in  obedience  to  the  su- 
preme law  of  self -protection,  without  lial)il- 
ity  should  someone  unfortunately  suffer 
from  its  so  doing. 

Dill.  Mun.  Corp.  §  955;  Wheatly  v.  Mer- 
cer, 9  Bush,  704;  Praiher  v.  Lexington^  13 
B.  Mon.  563,  56  Am.  Dec.  585;  Ward  v. 
Louisville,  16  B.  Mon.  193. 

The  damage  assessed  is  out  of  reason. 

Standard  Oil  Go.  v.  Tierney,  92  Ky.  371, 
14  L.  R.  A.  677,  17  S.  W.  1025;  Heddlea  v. 
Chicago  d  N.  TV.  R.  Co.  74  Wis.  239,  42  N. 
W.  237 ;  Louisville  d  N.  R.  Co.  v.  Long,  94 
Ky.  418,  22  S.  W.  747. 

On  petition  for  rehearing. 

The  board  of  health  of  the  city  of  Hender- 
son "is  a  high  governmental  agency,  endowed 
by  law'  with  distinct  legal  rights,  and 
charged  with  corresponding  important  du- 
ties," whose  appointment  is  provided  for, 
and  whose  duties  are  imposed  under,  "and 
justifiable  only  under,  the  police  power  of 
the  state"  for  the  benefit  of  the  public  gen- 
erally, "in  which  the  city  has  no  particular 
interest,  and  from  which  it  derives  no  spe- 
cial benefit  in  its  corporate  capacity,"  and 
between  which  and  the  city  respondeat  supe- 
rior is  not  applicable. 

Clayton  v.  Henderson,  103  Ky.  228,  44  L. 
R.  A.  474,  44  S.  W.  667 ;  Ky.  Stat.  §§  2055- 
2059;  Henderson  County  Bd.  of  Health  v. 
Ward,  21  Ky.  L.  Rep.  1193,  54  S.  W.  725; 
Cooley,  Taxn.  684;  Taylor  v.  Philadelphia 
Bd.  of  Health,  31  Pa.  73;  Bamher  v.  Roches- 
ter, 63  How.  Pr.  103;  Boehm  v.  Baltimore, 
61  Md.  259;  Fisher  v.  Boston,  104  Mass.  87, 
6  Am.  Rep.  196;  Jolly  v.' Ha/wesville,  89  Ky. 
279,  12  S.  W.  313;  Prather  v.  Lexington,  13 
B.  Mon.  559,  56  Am.  Dec.  585;  Pollock  v. 
Louisville,  13  Bush,  221,  26  Am.  Rep.  260; 
Ward  V.  Louisville,  16  B.  Mon.  193;  Dill. 
Mun.  Corp.  §§  975-980;  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  607 ;  Boom  v.  XJtica,  2  Barb. 
104;  Ogg  v.  Lansing,  35  Iowa,  495,  14  Am. 
Rep.  499;  Mitchell  v.  Rocklahd,  52  Me.  118; 
Lynde  v.  Rockland,  66  Me.  309;  Spring  v. 
Hyde  Park,  137  Mass.  554,  50  Am.  Rep.  334; 
Bryant  v.  St,  Paul,  33  Minn.  289,  53  Am. 
Rep.  31,  23  N.  W.  220. 

Messrs,  S.  B.  Vanee  and  R.  D.  Vanee, 
with  Mr.  Montsomery  Merritt,  for  ap- 
pellee : 

When  a  statute  creates  a  new  obligation, 
or  makes  unlawful  that  which  was  lawful 
before,  a  corresponding  right  is  thereby  im- 
pliedly given,  either  to  the  public,  or  to  the 
individual  injured  by  the  breach  of  the  en- 
actment, and  sometimes  to  both. 

Endlich,  Interpretation  of  Statutes,  § 
463. 

The  city  has  violated  the  statute,  and  § 
53  L.  R.  A. 


466  says  any  person  injured  thereby  may  re- 
cover of  the  offender. 

Mrs.  Clayton  was  only  sick  a  week,  was  in 
bed  only  four  days,  but  the  amount  of  anxi- 
ety and  mental  and  physical  agony  she  must 
have  suffered  in  that  one  week,  who  can 
measure? 

Cincinnati,  etc.,  R.  Co.  v.  Richardson,  14 
Ky.  L.  Rep.  367 ;  Illinois  C.  R.  Co.  v.  Bayse, 
17  Ky.  L,  Kep.  105,  30  S.  W.  600. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  filed  suit  to  recover  damages  for 
the  location  of  its  pesthouse  within  1  mile 
of  the  corporate  limits  of  the  city  of  Hen- 
derson, by  reason  of  which  she  and  her  fami- 
ly took  the  smallpox.  She  sought  to  recov- 
er against  the  city  and  the  municipal  officers 
jointly.  This  is  the  second  appeal  of  the 
case.  The  opinion  on  the  former  appeal 
will  be  found  in  Clayton  v.  Henderson,  103 
Ky.  228,  44  L.  R.  A.  474,  44  S.  W.  667.  On 
that  appeal  it  was  held  that  she  could  not 
sue  the  city  and  its  officers  jointly,  and  on 
return  of  the  case  she  elected  to  prosecute 
the  action  against  the  city  alone.  After  this 
a  trial  was  had,  resulting  in  a  verdict  and 
judgment  against  the  city  for  $2,775.  Froni 
this  judgment  the  city  prosecutes  the  appeal 
now  before  us.  Ky.  Stat.  §  3909,  is  as  fol- 
lows: "It  shall  not  be  lawful  to  locate  or 
maintain  any  pesthouse  or  other  place  in- 
tended for  the  treatment  of  eruptive  diseas- 
es, or  diseases  which  are  contagious  or  in- 
fectious, within  the  corporate  limits  of  any 
incorporated  city  or  town,  or  within  a  dis- 
tance of  1  mile  of  the  boundary  line  there- 
of. Any  officer  of  any  city  or  town,  or  other 
person,  who  shall  violate  the  provisions  of 
this  act,  or  in  any  wise  aid  or  abet  therein, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  in  any  court  of 
competent  jurisdicti<m  shall  be;  fined  not 
less  than  $500  nor  more  than  $1,000.  and  be 
liable  in  damages  to  any  person  injured 
thereby,  and  if  wilfully  done,  such  person 
or  his  heirs  or  representatives  may  recover 
punitive  damages."  As  the  city  was  author- 
ized by  law  to  establish  and  maintain  a  pest- 
house, the  acts  of  its  officers  in  esta^blishing- 
a4d  maintaining  the  pesthouse  in  question 
were  its  acts,  and  it  is  responsible  to  the  par- 
ty aggrieved,  as  well  as  its  agent  through 
whose  instrumentality  it  acted.  This  was 
expressly  determined  on  the  former  appeal. 

It  will  be  observed  that,  while  the  statute 
imposes  a  duty  upon  the  city,  it  provides  a. 
remedy  by  action  only  against  the  city  offi- 
cers in  behalf  of  the  person  injured.  While 
this  court  on  the  former  appeal  said  that  J& 
common-law  caul^e  of  action  was  8tate(] 
against  the  city;  it  was  not  meant  that  the 
petition  stated  only  a  common-law  cause  o't 
action  independent  of  the  statute.  We  thinlc 
the  averments  sufficient  to  constitute  a  caui^::^ 
of  action  independent  of  the  statute,  and  al- 
so a  cause  of  action,  which,  according  to  the 
common  law,  arises  from  the  violation  of  a 
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statute  enacted  for  the  protection  of  the  citi- 
»n.    From  time  immemorial,  where  a  statu- 
tory duty  for  the  protection  of  individuals 
bad  been  violated,  an  action  at  common  law 
might  be  maintained.    The  common-law  rule 
referred  to  is  thus  st&ved  in  Comyns,  Digest, 
title  Action  upon  Statutes:     "In  every  case 
where  a  statute  enacts  or  prohibits  a  thing 
for  the  benefit  of  a  person,  he  shall  have  a 
remedy  upon  the  same  statute  for  the  thing 
enacted  for  his  advantage,  or  for  the  recom- 
ptnse  of  a  wrong  done  to  him  contrary  to  the 
said  law."    Another  common-law  authority 
thus  states  the  rule:     "Whenever  an  act  of 
Parliiiment  doth  prohibit  anything,  the  par- 
^y  aggrieved  shall  have  an  action,  and  the 
offender  shall  be  punished  at  the  King's  suit. 
It  is  written  on  the  hornbook  of  the  law 
that  the  public  and  a  party  particularly  ag- 
grieved may  each  have  a  distinct  but  concur- 
rent remedy  for  an  act  which  happens  to  be 
both  a  public  and  a  private  wrong.**    End- 
lich.  Interpretation  of  Statutes,  §  463.     The 
Bame  common-law  rule  is  laid  down  in  Bish- 
op, Noncontract  Law,  §  133,  and  in  Cooley, 
Torts,  p.  U58.     It  is  also  recognized  in  Ky. 
^ut.  §  466.     "A  person  injured  by  the  viola- 
tion of  any  statute  may  recover  from  the 
offender  such  damage  as  he  may  sust^iin  by 
reason  of  the  violation,  although  a  penalty 
or  forfeiture  for  such  violation  be  thereby 
imposed."    While  the  statute  involved  here 
imposes  on  the  municipal  officers  a  criminal 
responsibility,   and  also  makes  them   liable 
ciriily  to  the  party  aggrieved  for  the  injury 
or  for  punitive  damages,   if  it   is   wilfully 
tlone.  it  is  silent  as  to  a  remedy  against  the 
municipality,  and,  nothing  being  provided  as 
to  the  remedy  against  it  for  its  doing  what 
the  statute  makes  unlawful,   the  common- 
la  vr  rule  applies;  for  the  wrong  is  th«  act  of 
the  city  whose  orders  the  municipal  officers 
execute,  and  as  the  remedy  against  the  offi- 
^''i  might  in  many  canes,  from  insolvency 
and  the  like,  be  wholly  inadequate,  this  pro- 
vision of  the  statute,  nothing  to  the  contrary 
apf|earing,  must  be  regarded  a^  merely  cu- 
mulative.    The  city  of  Henderson  was  there- 
fore liable  to  appellee  for  such  damages  as 
«He  sustained  by  reason  of  the  city's  viola- 
non  of  Ky.  Stat.  9  3909,  above  quoted,  al- 
tWo:h  that  statute  did  not  in  terms  impose 
thi?  liability  on  it,  and  the  court  below  prop- 
erly 90  instructed  the  jury. 

There  was  no  error  in  the  admission  or  re- 
."^tion  of  evidence  to  the  prejudice  of  the 
•>H.  The  instructions  fairly  presented  the 
Iiw  of  the  case.  The  addition  that  was 
nu<le  to  the  second  instruction  only  stated 
*l.u  was  impliedly  expressed  in  the  firsc  in- 
*t ruction,  and  while  amendments  to  instruc- 
tions should  not  ordinarily  be  made  after 
'He  argument  of  counsel,  a  correction  like 
Ihi-j  during  the  argument  is  not  ground  for 
re^J^r^aL  While^  the  verdict  is  large,  it  is 
fi'H  so  large  as  to  justify  us  in  setting  it 
Hide,  considering  the  loathsomeness  of  the 
'i^so,  and  the  anxiety  and  suffering  it 
Kist  have  entailed  upon  appellee. 
•^^gmcnt  affirmed, 

Behearing  denied. 
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1.  An  admlnlatrator  of  a  person  vrhoiie 
death  was  caaaied  by  neirliirence  must 
elect  l)etween  a  common-law  right  of  action 
for  mental  and  physical  Buffering  of  the  Intes- 

^^     tate,  aud  a  statutory  cause  of  action  for  hla 
death.  • 

2.  A  corporation  fvhich  ireneratea  and 
nendai  electricity-  Into  the  f«'lrea  of  a 
street  railway  company  is  chargeable 
with  the  duty  to  see  that  such  wires  are  prop- 
erly insulated,  and  it,  as  well  as  the  street 
railway  company,  Is  liable  for  failure  to  per- 
form that  duty,  if  a  person  is  killed  because 
the  wires  are  not  properly  insulated. 

(But-nam  and  Du  Relle,  J  J.,  dissent.) 

(March  29,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Mason  County  in 
favor  of  defendant  gas  company  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  E.  Cole  Sc  Son  and  Thomaa 
R.  Phister  for  appellant. 

J/r.  A.  M.  J.  Cochran  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  by  the  appel- 
lant against  the  Maysville  Street  Railway 
Company  and  the  appellee,  the  Maysville 
Gas  Company.  The  street-railway  company 
operated  an  electric  car  line  in  the  city  of 
Mays\dlle,  and  the  appellee,  the  Maysville 
Gas  CiMupany,  was  engaged  in  the  business 
which  its  name  suggests;  and,  in  addition 
thereto,  it  had  in  its  possession  and  control 
a  dynamo,  and  thus  supplied  the  street-rail- 

NOTB. — The~liablllty~bf  a  corporation  which 
supplies  electricity  to  the  wires  of  a  street  rail- 
way company  for  the  safety  of  the  wires  seems 
to  be  a  new  question  on  which  we  have  had  no 
controlling  decisions  before  the  present  one. 

As  to  liability  for  injuries  by  electric  wires  in 
highways  generally,  see  Denver  Consol.  Electric 
Co.  V.  Simpson  (Colo.)  31  L.  R.  A.  566,  and 
note;  also  later  cases  in  this  series  of  City  Elec- 
tric R.  Co.  V.  Conery  (Ark.)  31  L.  R.  A.  670; 
Western  U*.  Teleg.  Co.  v.  State  use  of  Nelson 
(Md.)  31  L.  R.  A.  572;  Mitchell  v.  Charleston 
Light  &  P.  Co.  (S.  C.)  31  L.  R.  A.  577  ;  McKay 
v.  Southern  Bell  Teleph.  &  Teleg.  Co.  (Ala.) 
31  L.  R.  A.  589;  Uuber  v.  La  Crosse  City  R. 
Co.  (Wis.)  31  L.  R.  A.  583:  Suburban  Electric 
Co.  V.  Nugent  (N.  J.  L.)  32  L.  R.  A.  700:  At- 
lanta Consol.  Street  R.  Co.  v.  Owlngs  (Ga.)  33 
L.  R.  A.  798:  Newarlc  Electric  Light  &  P.  Co. 
V.  Garden  (C.  C.  App.  3d  C.)  37  L.  R.  A.  725; 
Snyder  v.  Wheeling  Electrical  Co.  (W.  Va.)  39 
L.  R.  A.  499 :  Bergin  v.  Southern  New  England 
Teleph.  Co.  (Conn.)  39  L.  R.  A.  192;  Gannon  v. 
Laclede  Gaslight  Co.  (Mo.)  43  L.  R.  A.  r>03 ; 
Mooney  v.  Luzerne  (Pa.)  40  L.  R.  A.  811; 
Brush  Electric  Light  &  P.  Co.  v.  Lefevre  (Tex.) 
49  L.  R.  A.  771 :  and  Boyd  v.  Portland  General 
Electric  Co.  (Or.)  52  L.  R.  A.  509. 
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way  company  with  electrioity  to  operate  its 
■car  line.  The  wires  of  the  street-railway 
company  were  constructed  along  the  streets 
of  the  city,  and  a  guy  wire  had  been  broken 
loose,  and,  not  being  properly  insulated,  it 
was  charged  with  electricity;  and  as  the 
plaintiiT's  intestate,  a  boy,  was  passing 
along,  he  came  in  contact  with  it,  which  re- 
sulted in  producing  his  death.  The  trial  re- 
sulted in  a  verdict  against  the  street-rail- 
way company,  from  which  no  appeal  seems 
to  have  been  prosecuted.  At  the  conclusion 
of  the  testimdny  for  the  plaintiff,  the  court 
instructed  the  jury  to  find,  for  the  appellee, 
the  Maysville  Gas  Company,  and  it  is  to  re- 
view the  action  of  the  court  in  that  regard 
that  this  appeal  is  prosecuted.  So  the  im- 
portant question  in  this  case  is  as  to 
whetlier  it  is  responsible  for  the  death  of  the 
boy,  if  it  was  the  result  of  negligence  in  fail- 
ing to  keep  the  wires  charged  by  it  with 
electricity  properly  insulated. 

There  are  some  minor  questions  raised, 
but  it  is  sufficient  to  say  that  we  agree  with 
the  court  below  in  regard  thereto.  How- 
ever, at  this  point  we  will  add  that  the  court 
properly  compelled  the  appellant  to  elect 
which  cause  of  action  he  would  prosecute; 
his  right  to  recover  being  restricted  either 
to  the  common-law  cause,  for  mental  and 
physical  suffering,  or*  the  statutory  cause, 
for  the  death  of  his  intestate.  Otoensboro 
d  N.  R.  Co.  V.  Barclay,  102  Ky.  16,  43  S. 
W.  177.  It  is  not  necessary  to  consider  the 
question  as  to  whether  the  motion  was  made 
in  time,  as  the  case  is  reversed,  and  on  the 
next  trial  the  motion  can  be  heard  at  the 
proper  time. 

The  street-railway  company  owned  and 
had  charge  of  the  wire,  and  the  gas  com- 
pany generated  and  sent  into  the  wire  the 
electricity.  The  gas  company  received  so 
much  per  month  for  supplying  the  wires  of 
the  street-railway  company  with  electricity 
to  operate  its  line  of  street  cars,  and  it  had 
no  interest  in  the  car  line,  'except  that  its 
income  might  enable  it  to  pay  the  bill  for 
the  electricity.  That  there  was  a  duty  im- 
posed by  law  upon  the  street-railway  com- 
pany to  keep  its  wires  properly  insulated, 
so  that  those  whose  business  or  pleasure 
brought  them  in  dangerous  proximity  to 
them  might  be  protected  from  the  deadly 
current  which  they  conducted,  cannot  be 
questioned.  Without  the  electric  current 
which  the  gas  company  sent  through  them, 
contact  with  them  was  harmless.  When  so 
charged,  they  became  instruments  of  death, 
threatening  the  lives  of  those  who  perchance 
came  in  contact  with  them.  Did  the  fact 
that  the  gas  company  supplied  the  harmless 
wires  with  the  force  which  converted  them 
into  a  death-dealing  agency  make  it  respon- 
sible for  the  injury  which  resulted  in  the 
death  of  the  intestate  T  The  exact  question 
submitted  has  not,  so  far  as  we  are  aware, 
been  answered  by  any  court  of  last  resort. 
Some  cases  are  cited  by  counsel,  but  the 
facts  of  those  cases  are  not  similar  to  the 
facts  of  this  ca<?e.  Therefore  we  must  find 
some  pijynboard  along  the  new  road,  and,  if 
we  cannot  so  find  the  way  to  a  proper  con- 
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elusion,  we  will  be  forced  to  swing  a  sickle 
into  the  field  of  reason,  and  there  harvest  a 
principle  which  can  be  crystallized  into  a 
just  rule  to  apply  to  cases  like  this  one. 
By  the  machinery  in  use  by  the  gas  com- 
pany, it  profluced  and  controlled  tue  electric- 
ity. It  is  presumed  to,  and  did,  know  the 
dangerous  force  it  was  putting  in  motion, 
and  that  it  constantly  imperiled  the  lives  of 
those  who  passed  alobg  the  streets  where  the 
wires  were  in  use,  unless  they  were  proper- 
ly swung  and  insulated.  Knowing  the  dan- 
gerous character  of  the  force  it  supplied,  it 
was  bound  to  use  the  care  commensurate 
with  the  danger  of  its  employment,  so  as  to 
protect  those  who  passed  along  the  streets 
or  places  where  the  wires  were  placed.  The 
electric  current  went  in  a  continuous  stream 
from  the  power  house  through  the  wires. 
Its  flow  could  only  be  stopped  by  the  agency 
at  its  source.  That  agency  controlled  the 
electric  current  at  the  furthest  point  frora 
the  power  house  as  it  did  at  the  point  wliere 
the  wires  of  the  street-railway  company  con- 
nected with  the  generator.  From  the  in- 
stant the  force  was  generated,  it  remained 
under  the  control  of  the  appellee.  As  it 
were,  the  hand  that  controlled  the  generator 
applied  the  deadly  force  to  the  body  of  the 
intestate.  Considering  the  dangerous  char- 
acter of  the  force  produced  by  me  gas  com- 
pany, there  was  a  duty  imposed  on  each  to 
see  that  the  wires  into  which  it  was  sent 
were  properly  insulated.  The  danger  was 
exactly  the  same  whether  the  wires  were 
owned  by  one  or  both  of  the  companies. 
When  one  through  the  instrumentality  of 
machinery  can  accumulate  or  produce  such 
a  deadly  force  as  electricity,  he  should  be 
compelled  to  know  that  the  means  of  its  dis- 
tribution are  in  such  condition  that  those 
whose  business  or  pleasure  may  bring  them 
in  contact  with  it  may  do  so  with  safety. 

Tt  is  urged  on  behalf  of  the  gas  company 
that  a  manufacturer  of  electricity,  who  de- 
livers it  to  another,  and  thus  parts  company 
with  it. — its  dangerous  character  not  being 
concealed,  a*nd  such  other  person  being  com- 
petent to  loo)<:  after  and  control  it, — does 
not  owe  any  duty  to  anyone.  It  is  assumed 
if  this  be  not  true,  that  every  person  who  de- 
livers a  dangerous  substance  into  possession 
of  another,  under  a  contract  of  sale  or  hir- 
ing by  which  it  parts  with  the  control, 
would  be  liable  for  the  negligent  acts  of  the 
person  to  whom  it  is  delivered,  after  the  de- 
livery. In  the  first  place,  electricity  is  un- 
like any  other  dangerous  matter  or  force 
known  to  science.  In  the  second  place,  it 
was  not  delivered  to  the  street-railway  com- 
pany, and  placed  in  its  possession  and  con- 
trol. The  control  of  it,  from  the  very  na- 
ture of  it.  remained  with  the  gas  company. 
As  an  evidence  of  it,  when  the  boy  was  held 
by  the  wire  he  could  not  be  rescued  until  the 
gas  company  stopped  the  electric  current. 
An  example  of  the  delivery  of  electricity  is 
furnished  when  an  electric  company  charges 
a  batterv,  and  delivers  it  to  the  owner  of  an 
automobile  or  an  electric  laimoh,  in  which 
event  no  duty  would  rest  upon  the  company 
as  to  the  manner  of  its  use.    There  can  fale 
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tetnal  delivery  of  powder,  dynamite,  or  ni- 
troglycerin, and  a  complete  control  trans- 
ferred to  another.  Therefore  it  does  not  fol- 
low that,  because  it  has  been  sold  and  de- 
livered to  another,  there  is  a  responsibility 
upon  the  seller  to  see  that  it  is  properly 
u>ed.  If  A.  should  accumulate  a  great  body 
v(  water  above  a  city,  and  agree  with  B.,  to 
f^iipply  him  with  whatever  quantity  he  de- 
sired,' provided  he  would  furnish  a  pipe  to 
convey  it  to  the  place  where  he  desired  to 
u>o  it,  and  thereupon  B.  connected  with  the 
body  of  water  a  pipe  which  was  not  properly 
con.-^tnicted  so  as  to  convey  the  water  safely, 
and  in  consequence  thereof  the  water  should 
e<:cape  from  the  pipe  and  destroy  the  prop- 
erty or  lives  of  others,  could  A.  escape  lia- 
bility by  saying  that  he  sold  the  water  to  B. 
for  so  much  per  gallon,  and  delivered  it  to 
him  at  the  point  of  connection,  and  he  no 
longer  had  any  ccmtrol  over  it,  and  conse- 
quently no  liability?  We  think  not.  The 
ease  we  have  under  consideration  is  even 
stronger  than  the  illustration  given.  One 
mnst  use  his  own  property  so  as  not  to  do 
injury  to  another.  The  use  of  the  wires 
would  have  been  harmless,  except  for  the 
current  of  electricity ;  and  that  current  was 
sent  into  the  wires  by  the  appellee,  produc- 
ing the  death  of  plaintiff's  intestate.  Then 
it  was  the  use  of  the  force  (its  property)  it 
generated  which  produced  the  injury.  If 
the  wires  were  not  properly  insulated,  and 
the  death  resulted  therefrom,  then  both  com- 
panies are  liable,  as  it  was  the  duty  of  the 
street-railway  company  to  have  its  wires 
properly  insulated,  and  there  was  a  duty 
renting  on  the  gas  company  to  see  that  it 
was  done,  before  charging  them  with  elec- 
tridty.  Wharton,  Neg.  §  851,  announces 
the  law  to  be  as  follows:  ^'Wherever  mate- 
rial, dangerous  unless  particularly  guarded, 
ie  left  unguarded,  the  party  so  leaving  it  is 
responsible  for  damages  to  another  thereby 
profiuoed.  At  common  law  a  person  using 
dangerous  instruments  or  mechanisms  ioe:) 
FO  at  his  peril,  and  is  responsible  for  any 
damages  not  caused  by  extraordinary  nat- 
ural occurrences,  or  by  the  interposition  of 
rtianjrers."  This  court,  in  the  case  of  hic- 
Lnughlin  v.  Louisville  Electric  Light  Co. 
100  Ky.  173,  34  L.  R.  A.  812,  37  S.  W.  S.'Sl, 
had  under  consideration  a  case  where  the 
wires  of  an  electric  company  produced  the 
injury,  and  the  court  said:  **But  by  far 
the  mo«t  important  question  involved  is  the 
law  applicable  to  the  case.  Electricity  is  a 
fXiwerful  and  subtle  force,  and  its  nature 
and  manner  of  use  not  well  understood  by 
the  public :  nor  is  its  presence  easily  deter- 
niine<l  or  a<*certained.  Its  use  for  private 
;r-iin  is  very  extensive,  and  becoming  more 
and  more  so.  The  daily  avocation  of  many 
thou>and8  of  necessity  bring  them  near  to 
this  :)UbtJe  force,  and  it  seems  clear  that 
the  electric  companies  should  be  held  to  the 
u^  of  the  utmost  care  to  avoid  injuring 
th<«e  whose  business  or  pleasure  requires 
them  to  come  near  such  a  death  (haling 
*'vrce."  From  this  it  will  be  seen  that  the 
•  'Hirt  is  of  the  opinion  that  elec»ric  «*onipa- 
niea  should  use  the  utmost  care  to  avoid  in- 
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juring  persons  who  may  be  brouj^lit  in  con- 
tact with  wires  charged  with  electricity. 

The  judgm€7it  is  reversed  for  proceedings 
consistent  toith  this  opinion, 

Du  Relle  and  Bumam,  JJ.,  dissent. 

Rehearing  denied. 


LOUISVILLE  &  NASHVILLE  RAILROAD* 
COMPANY,  Appt., 

V. 

COMMONWEALTH  of  Kentui  kv. 
(102  Ky.  300.) 

1.  The  dutr  to  keep  ticket  ofllces  amcl 
v«-altlnv  rooma  open  at  least  thirty 
minatea  before  the  departure  of  m 
paaaenffer  train  from  a  "regular  passenger 
depot"  from  which  such  trains  start  or  at 
which  they  r^uiarly  stop,  imposed  by  Stat. 
S  784,  does  not  extend  to  the  opening  of  such 
rooms  for  night  trains  for  which  the  railroad 
company  had  never  kept  such  rooms  open  for 
the  sale  of  tickets,  or  charged  passengers 
getting  on  them  more  than  ticket  rates. 

2.  The  opening  of  ticket  ofllcea  at 
depotn  darlnic  Interrala  nvhen  they 
are  not  revniarly  naed  aa  aach  is  not 
required  by  Stat,  f  784,  requiring  ticket  of- 
fices and  waiting  rooms  to  be  kept  open  thirty 
minutes  before  the  departure  of  a  regular 
passenger  train  "from  every  regular  passenger 
depot  from  which  such  trains  start  or  at 
which  they  regularly  stop." 

8.  Cauaea  of  action  for  llnea  for  failure 
to  keep  a  ticket  ofllce  and  Traltluy 
room  open  at  a  depot  cannot  be  Joined  to 
give  the  circuit  court  Jurisdiction,  under  Stat. 
S  1093,  giving  justices  exclusive  Jurisdiction 
in  penal  actions  where  the  fine  recoverable 
does  not  exceed  $20. 

(November  30,  1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Whitley  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  recover 
the  statutory  penalty  for  failure  to  keep 
open  a  ticket  office  a  certain  time  before  the 
departure  of  trains.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Aleorn,  R.  D.  Hill, 
Walker  D.  Hinea,  and  H.  W.  Brnoe  for 
appellant. 

Mr.  C.  W.  Lester,  for  appellee: 
On  petition  for  reheaHng. 

The  people  are  the  authors  of  the  crimin- 
al and  penal  laws,  and  whenever  they  ask 
for  and  obtain  the  enactment  of  a  statute, 
the  evils  to  be  remedied  and  the  causes 
which  brought  about  its  cnar^tment  ought 
to  govern  ite  scope.  This  statute  could  not 
have  been  enacted  at  the  request  or  demand 
of  the  railroad  companies,  because  they  did 
not  need  any  such  legislation. 

There  ne^er  was,  and  never  will  he,  any 
complaint  on  the  part  of  the  people  that 
railroad  companies   fail   to   open   ticket   of- 

XoTE. — As  to  duty  to  kopp  cl*'pot  opon,  spe 
earlier  cnse  In  this  sitIps  of  Pli'llips  v.  South- 
ern n.  Co.  (N.  C.)  45  L.  R,  A.  163. 
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fices  and  wsiiting  rooms  in  ample  time  for 
each  passenger  to  obtain  his  ticket  for  day 
trains,  because  they  never  fail  in  that  re- 
spect. To  say  the  statute  in  question 
means  this  and  nothing  more  leaves  it  with- 
out force  or  effect. 

That  the  people  all  over  this  slate  who 
travel  by  night  trains  have  heretofore  suf- 
fered, and  do  yet*  suffer,  great  hardship 
from  the  failure  of  railroad  companies  to 
keep  their  ticket  offices,  and  more  especially 
their  waiting  rooms,  open  and  comfortably 
warm  in  cold  weather  at  a  great  number  of  ' 
their  important  depots,  for  the  accommo- 
dation of  their  patrons,  is  a 'fact  so  uni- 
versally known  as  to  be  beyond  dispute. 

If  it  had  been  intended  to  apply  to  only 
such  trains  as  railroad  companies  were 
then  selling  tickets  for,  the  language  of  the 
statute  would  necessarily  have  been  differ- 
€nt.  Instead  of  "schedule  time  of  depart- 
ure of  all  passenger  trains,"  we  would  have 
'''all  passenger  trains  for  which  they*  sell 
tickets." 

A  depot  becomes  a  regular  passenger  de- 
pot, within  the  meaning  of  the  statute,  when 
all  trains  stop  at  it,  as  at  Williamsburg; 
and  then  the  statute  intervenes  and  compels 
them  to  keep  their  ticket  offices  and  waiting 
rooms  open  for  thirty  minutes  before  the 
departure  of  every  passenger  train  which 
stops  there. 
<     Mr,  W.  S.  Taylor   also  for  appellee. 

Bumam,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  common- 
wealth against  the  appellant  corporation  to 
recover  the  penalty  for  having  failed,  for  a 
period  of  200  days,  to  keep  its  ticket  office 
and  waiting  room  at  Williamsburg,  Ken- 
tucky, open  for  passengers  at  its  depot  for 
thirty  minutes  immediately  precechng  the 
schedule  time  of  departure  of  its  regular 
passenger  train  going  south,  which  regularly 
stopped  at  the  depot  at  the  hour  of  about 
4  A.  M.  each  day,  and  of  its  regular  pas- 
senger train  going  north,  which  regularly 
stopped  there  between  the  hours  of  11  p.  m. 
and  12  midnight  of  each  day.  In  the  coui-t 
below  appellee  recovered  a  verdict  for  $4,000, 
upon  which  judgment  w^as  rendered.  A 
number  of  errors  are  complained  of.  De- 
fendant moved  the  court  to  require  the 
plaintiff  to  elect  wiiich  one  of  the  400  al- 
leged causes  of  action  set  out  in  the  petition 
it  would  prosecute,  which  motion  was  over- 
ruled by  the  court.  A  demurrer  to  the  pe- 
tition was  then  filed,  which  was  also  over- 
ruled. Defendant  then  moved  the  court  to 
require  the  plaintiff  to  paragraph  its  peti- 
tion, which  motion  was  sustained;  and  the 
plaintiff  filed  an  amended  petition,  contain- 
ing 400  separate  and  distinct  paragraphs, 
in  each  of  which  is  alleged  failure  and  re- 
fusal to  keep  defendant's  ticket  office  and 
passenger  room  in  Williamsburg  open  for 
thirty  minutes  preceding  the  arrival  or  de- 
parture of  one  or  the  other  of  the  night 
trains,  two  offenses  being  alleged  for  each 
night.  Defendant  moved  the  court  to  re- 
quire the  plaintiff  to  elect  which  one  of  the 
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paragraphs  it  w^ould  prosecute,  whicli  being 
overrulcSd,  defendant  filed  answer,  which,  in 
effect,  admitted  that  it  had  not  opened  its 
ticket  office  or  waiting  room  for  passengers 
for  thirty  minutes  preceding  the  arrival  or 
departure  of  either  of  the  night  passenger 
trains,  denying,  in  effect,  that  it  had  any 
passenger  depot  at  Williamsburg  for  the 
thiough  night  trains  in  question.  The 
testimony  shows  that  defendant  had  never 
kept  its  ticket  office  or  waiting  room  for  pas- 
sengers open  at  this  depot  during  the  night. 
The  court  instructed  the  jury  to  find  for  the 
plaintiff  not  less  than  $10,  nor  more  than 
$20,  for  each  time  which  they  believed,  from 
the  evidence,  the  defendant,  between  the 
10th  of  September,  1894,  and  the  28th  day 
of  March,  1895,  failed  to  keep  its  ticket  of- 
fice open  at  Williamsburg  for  the  sale  of 
tickets  for  at  least  thirty  minutes  preced- 
ing the  sclredule  time  of  the  departure  of 
the  night  passenger  trains  from  its  depot 
in  WilliamslHirg,  and  failed  to  keep  oj>en 
and  comfortably  warm  in  cold  weather  its 
depot  at  that  point  for  at  least  thirty  min- 
utes immediately  preceding  the  schedule 
time  of  the  departure  of  its  night  pa-^senger 
trains. 

The  portion  of  ^  784  of  the  Kentucky 
Statutes  upon  which  this  action  is  base<l 
reads  as  follows:  "All  companies  shall 
keep  their  ticket  offices  open  for  the  sale  of 
tickets  at  least  thirty  minutes  immediately 
preceding  the  schedule  time  of  departure 
of  all  passenger  trains  from  every  regular 
passenger  depot  from  which  such  trains 
start,  or  at  which  they  regularly  stop,  and 
shall  open  the  waiting  room  for  passengers 
at  the  same  time  as  the  ticket  office,  and 
keep  it  open  and  comfortably  warmed  in 
cold  weather,  until  the  train  departs."  The 
statute  further  provides  that  any  railroad 
company  refusing  or  failing  to  comply  with 
the  provisions  of  this  statute  shall  be  fined 
not  less  than  $10  nor  more  than  $20  for  each 
offense,  to  be  collected  in  any  court  of  com- 
petent jurisdiction. 

Two  questions  arise  on  this  appeal:  First, 
is  the  depot  building  at  Williamsburg  a  reg- 
ular passenger  depot  for  night  trains,  v. i th- 
in the  meaning  of  this  statute,  and  docs  it 
require  a  ticket  office  at  that  point  to  be 
kept  open  for  the  sale  of  tickets  for  these 
two  night  trains?  And,  second,  can  circuit 
courts  acquire  jurisdiction  by  the  joinder 
of  separate  offenses,  the  penalty  for  each 
separate  offense  being  for  a  less  amount 
than  is  necessary  to  give  jurisdiction? 

In  §  203  of  the  original  corporation  act 
(Acts  1891-93,  p.«704)  the  only  require- 
ment as  to  keeping  open  the  waiting  room 
for  passengers  was  where  a  regular  passen- 
ger train  was  delayed  for  thirty  minutes  in 
its  arrival  at  a  station  which  was  a  tele- 
graph office,  in  which  event  the  con^T^Qny 
was  required  to  keep  the  waiting  room  open 
for  passengers  until  the  train  arrived;  but 
in  the  amendment  to  this  section  (found  in 
Acts  1894,  p.  57,  and  which  is  the  statute 
upon  which  this  suit  was  instituted)  the 
waiting  room  was  required  to  be  kept  open 
in  all  cases  where  the  ticket  offices  were 
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kepi  open  for  the  sale  of  tickets,  and  for 
the  same  length  of  time.  If  the  statute  re- 
quired the  ticket  office  to  be  kept  open,  then 
the  waiting  room  had  to  be  kept  open  also, 
but  not  otherwise.  The  amendment  con- 
sists in  the  addition  of  the  words  '^schedule 
time  of"  being  inserted  before  the  words 
'^departure  of  all  passenger  trains,"  and  the 
vord  "regularly"  before  the  word  "stop;" 
making  ^t  evident  that  the  legislature  did 
not  intend  in  the  amendment  to  enlarge  the 
requirement  in  any  way  beyond  the  require- 
ment as  it  existed  in  the  original  act,  but 
intended  to  restrict  and  modify  the  mean- 
ing of  the  requirement,  as  the  statute  itself 
designates  the  purpose  of  the  requirement 
when  it  says  that  "all  companies  shall  keep 
their  ticket  oflicea  open  for  the  sale  of 
tickets.-' 

It  will  assist  us  in  the  determination  of 
the  I^:al  question  involved  to  consider  for 
what  purpose  and  for  whose  benefit  tickets 
are  sold  for  railway  transportation,  and 
why  the  public  are  specially  interested  in 
having  ample  opportunity  to  purchase  them 
tefore  the  departure  of  trains  from  regular 
pa&ienger  depots.  It  is  evident  that  the 
purpo-se  of  requiring  passengers  to  pay 
their  fare  to  tidcet  agents  at  regular  depots, 
instead  of  conductors  on  the  trains,  is  to 
protect  the  railroad  company  from  its  own 
employees,  as  the  system  affords  a  simple 
and  effective  check  upon  the  carelessness  or 
dishonesty  of  both  classes  of  officers,  and  the 
rea^nableness  of  this  requirement  on  the 
part  of  the  railroad  is  manifest;  and,  "to 
render  the  system  effective  and  induce  pas- 
>«-nger3  to  buy  tickets,  a  higher  fare  is  im- 
posed on  them  when  they  neglect  to  do  so 
and  pay  on  the  trains.""  In  passing  upon 
the  legality  and  propriety  of  this  regula- 
tion this  court  said,  in  the  case  of  Wilsey 
T.  Uuisville  d  N.  K.  Co,  83  Ky.  611:  "A 
higher  rate  may  be  collected  of  passengers 
who  pay  their  fare  upon  the  train  than  of 
thojie  who  purchase  tickets  before  enteiing 
tW  ears.  This  discrimination  is  allowed 
Ktduse  it  tends  to  convenience  in  the  trans- 
action of  the  business  and  to  the  proper  ac- 
l^'untability  of  the  company's  agents.  But 
it  raui*t  be  general  or  uniform  as  to  the  pub- 
lic, and  be  carried  out  in  good  faith  by  the 
T4ilroad  corporation,  accompanied  with  a 
rM<»nal)le  opportunity  for  those  who  de- 
Mr^  to  do  so  to  purchase  tickets  before  en- 
t*rin^  the  cars.  If  they  do  not  avaiJ  them- 
^I^*s  of  the  privil^e  then  they  are  at  fault, 
ar.d  mu«.t  pay  conductors  fare.  Such  a  rule 
afffrds  proper  checks  upon  the  accounting 
'officers  of  the  railroad,  and  protects  it  in  a 
r^d-^nable  mariner  against  possible  fraud 
«od  dishonesty.''  And,  in  consequence  of 
tbi<  requirement  that  passengers  should  buy 
tirkets,  the  legislature  pas^  the  statute 
io  question,  by  which  it  was  made  the  duty 
<^t  the  railroad  companies  to  keep  the  ticket 
cffices  open  for  a  sufficient  length  of  time 
•rimediately  preceding  the  schedule  time  of 
'l<-partnre  of  all  jiassenger  trains  to  enable 
tSe  traveling  public  to  buy  their  tickets  con- 
^^^niently;  and,  as  this  is  the  manifest  pur- 
V'^  of  the  statute,  the  requirement  does  not 
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apply  where  the  railroad  regularly  fails  to 
maintain  a  ticket  office  for  a  particular 
train,  as  in  such  instance  it  is  authorized 
to  collect  on  the  trains  from  pas^ngers  only 
the  ticket  rate  of  fare,  precisely  as  at  points 
where  there  are  neither  depots  nor  agents, 
and  as  the  passenger  has  not  been  sub- 
jected to  expense  by  not  having  had  the  op- 
portunity to  buy  a  ticket. 

By  an  act  of  the  Tennessee  legislature  it 
was  made  the  duty  "of  every  person  who 
shall  sell  or  be  authorized  to  sell  tickets  to 
passengers  to  travel  on*any  railroad  in  this 
state  at  any  station  or  depot  within  the 
state  to  open  his  office  for  the  sale  of  tickets 
at  least  one  hour  before  the  time  of  the  de- 
parture of  each  passenger  train  from  the 
depot,  and  keep  the  office  open  during  the 
said  space  of  one  hour  and  until  the  depart- 
ure of  each  passenger  train,  and  be  ready 
during  said  time  to  sell  tickets  to  passen- 
gers as  they  may  during  said  hour  apply 
for  them."  One  Brady  was  the  sole  agent 
of  the  company  at  a  way  station  on  the 
Louisville  &  Nashville  Railroad,  being 
ticket  agent,  freight  agent,  and  telegraph 
operator,  and  it  was  his  dut^  to  sell  tickets 
for  the  various  trains  that  stopped  at  that 
station;  but  he  was  not  required  by  the 
rules  of  the  company  to  open  the  ticket  of- 
fice for  the  early  morning  train  which 
passed  the  station  before  6  o'clock,  and  the 
railroad  company,  in  consequence  thereof, 
instructed  the  conductor  running  that  train 
not  to  charge  passengers  any  other  rate 
than, the  regular  ticket  rate.  He  failed  to 
open  his  office  for  the  sale  of  tickets  before 
the  time  of  the  departure  of  the  passenger 
train  passing  Ms  station  at  6  o'clock  a.  m., 
and  thi'B  was,  in  effect,  a  violation  of  the  let- 
ter of  the  statute,  but  the  court  held  that 
the  law  had  not  been  violated,  because,  it 
was  held,  the  company  might  do  away  with 
its  ticket  office  and  its  depot  building,  and 
require  passengers  to  pay  their  fare  on  the 
cars;  holding  that  the  company  might  do 
for  one  train — not  by  mere  caprice,  but  for 
reasons  connected  with  the  economic  admin- 
istration of  its  business — what  it  might  do 
for  all  the  trains,  giving  the  public  proper 
and  reasonable  notice;  that  the  statute  was 
to  compel  ticket  sellers  to  perform  the 
duties  imposed  upon  them  by  their  com- 
panies at  the  most  convenient  time  for  the 
passengers,  and  was  not  designed  to  compel 
them  to  do  that  from  which  thev  were  ex- 
pressly  exempted  by  the  rules  of  the  com- 
pany, without  any  detriment  to  the  com- 
pany, and  without  any  notice  to  them ;  that 
the  defendant  was  not,  in  fact,  a  ticket  seller 
for  the  particular  train,  tickets  for  that 
train  having  been  dispensed  with  by  the 
company;  that  the  intention  of  the  act  was 
to  compel  the  performance  of  the  duty  only 
as  to  those  trains  as  to  which  tickets  were 
required  to  l>e  purchased  by  the  company; 
and  that  the  reason  and  intention  of  the 
law,  where  obvious,  would  always  prevail* 
over  the  literal  sense  of  the  word.  See 
Brady  v.  State,  15  Lea,  628.  The  effect  of 
the  decision  in  that  case  was  that  the  case 
did  not  come  within   the  intention  of  the 
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fitatute,  and  therefore  the  statute  did  not 
apply. 

In  the  case  of  Terre  Saute  d  I.  R,  Co.  ▼. 
State,  13  Iqd.  App.  530,  41  N.  £.  052,  the 
court  decided  a  question  very  similar  to 
that  raised  here.  The  Indiana  statute  pro- 
vides that  "every  corporation,  company,  or 
person  operating  a  railroad  within  this 
state,  shall,  immediately  after  the  taking 
effect  of  this  act,  cause  to  be  placed  in  a 
conspicuous  place  in  each  passenger  depot 
of  such  company  located  at  any  station  in 
this  state  at  which  there  is  a  telegraph  of- 
fice a  black-board  .  .  .  upon  which  such 
company,  or  person,  shall  cause  to  be  writ- 
ten at  least  twenty  minutes  before  the 
scheduled  time  for  the  arrival  of  each  pas- 
senger train  stopping  upon  such  route  at 
such  station,  the  fact  whether  such  train  is 
on  the  schedule  time  or  not,  and  if  late,  how 
much.*'  The  Terre  Haute  &  Indianapolis 
Railroad  had  a  telegraph  office  at  a  partic- 
ular station,  and  did  not  maintain  it  at 
night,  and  omitted  to  post  the  information 
required  by  the  statute  for  a  train  stopping 
during  the  night,  and  the  court,  in  constru- 
ing the  statute,  said :  "The  statute  was  de- 
signed to  give  information  to  those  inter- 
ested in  the  arrival  of  trains,  so  as  to  re- 
lieve the  suspense  so  frequently  occasioned 
to  travelers  and  others  thus  interested  by 
unexplained  delays  .  .  .  This  being  the 
purpose  of  the  law,  it  would  seem  that  the 
solution  of  the  question  before  us  ought  not 
to  be  a  very  difficult  task.  It  is  obvious 
that  it  was  not  the  intention  of  the  Jaw- 
makers  to  entail  upon  railroad  companies 
any  additional  burdens  with  regard  to  the 
establishment  and  maintenance  of  telegraph 
offices.  Such  companies  are  not  required, 
by  the  statute  under  construction,  to  estab- 
lish any  telegraph  office  at  a  station  where 
there  was  none  prior  to  the  enactment  of 
the  law,  nor  to  maintain  one  already  estab- 
lished, if  unnecessary  to  the  transaction  of 
their  business.  .  . '  .  We  take  it  that,  if 
a  railroad  company  chooses  not  to  maintain 
a  telegraph  office  at  any  one  of  its  stations 
where  one  is  now  carried  on,  it  may  doubt- 
less dispense  with  the  same  altogether,  and 
that  there  is  nothing  in  the  statute  to  keep 
it  from  doing  so;  .  .  .  and,  if  it  is 
within  the  power  of  the  company  to  dispense 
entirely  with  the  telegraph  office  at  any 
station,  as  we  think  it  is,  does  it  not  follow 
that  the  company  may  dispense  [entirely] 
with  the  maintenance  or  operation  of  such 
telegraph  office  at  regular  periods  during 
any  portion  of  a  day  of  twenty-four  hours 
when  it  deems  it  proper  to  do  so?*' — ^the 
court,  in  effect,  holding  that,  because  it  was 
evidently  not  the  purpose  of  the  legislature 
to  impose  additional  burdens  in  the  main- 
tenance of  telegraph  offices,  it  was  only 
during  the  intervals  that  the  telegrapli  of- 
fice was  regularly  maintained  by.  the  com- 
pany for  its  own  purpose  that  it  was  a  tele- 
graph office  within  the  meaning  of  the  stat- 
ute. 

Our  statute  requires  the  ticket  office  to  be 
open  for  the  sale  of  tickets  thirty  minutes 
before  the  departure    of    passenger    trains 

53  L.  R.  A. 


from  a  regular  passenger  depot.  This 
means  a  depot  regularly  maintained  and 
used  by  the  company  as  a  passenger  depot 
at  the  time  that  the  train  regularly  stops 
there,  and  it  is  only  when  the  railroad  com- 
pany regularly  uses  the  passenger  depot  as 
such  that  the  statute  applies.  It  was  not 
intended  and  does  not  have  the  effect  of  re- 
quiring, in  any  and  all  cases,  the  opening 
of  ticket  offices  at  depots  during  ititervals 
when  they  are  not  regularly  used  as  such. 

It  is  a  rule  that  penal  statutes  are  given 
a  strict  construction  in  favor  of  persons 
against  whom  they  operate,  and  this  rule 
is  not  violated  by  adopting  that  sense  which 
best  harmonizes  with  the  object  and  intent 
of  the  legislature  when  the  entire  text  of  a 
statute  is  considered  as  a  whole.  See  State 
V.  Indiana  d  I.  8.  R,  Co.  133  Ind.  69,  18  I..  R. 
A.  502,  32  N.  E.  817.  The  statute  in  ques- 
tion is  simply  a  reasonable  requirement  as 
to  the  regulation  of  the  regular  existing 
agencies  of  the  company,  and  such,  similar 
agencies  as  may  hereafter  come  Into  exist- 
ence, and  was  not  intended  to  impose  upon 
railroad  companies  of  this  state  the  burden 
of  creating  a  new  and  distinct  lot  of  facili- 
ties, regardless  of  the  necessity  of  the  cost 
thereof.  In  this  case  appellant  had  never 
maintained  a  night  office  in  Williamsburg 
for  the  sale  of  tickets,  there  is  no  pretense 
that  it  ever  charged  passengers  getting  on 
these  ni^ht  trains  more  than  ticket  rates, 
and  we  do  not  think  appellant  was  required 
to  open  its  depot  for  the  trains  in  question. 

The  second  question  raised  by  the  appeal 
is  one  of  practice.  As  our  conclusions  on 
the  first  question  dispose  of  the  appeal,  it 
is  not  absolutely  necessary  that  the  second 
question  should  be  passed  upon;  but,  in 
view  of  the  importance  of  the  question  and 
the  desirability  that  it  should  be  finally  de- 
termined, w^  will  consider  it.  The  Criminal 
Code  makes  no  provision  for  the  joinder  of 
separate  offenses  in  the  same  penal  action, 
in  suits  for  the  recovery  of  fines  or  forfei- 
tures, and  8  11  of  the  Criminal  Code  pro- 
vides that  proceedings  in  actions  of  this 
character  are  regulated  by  the  Code  of  Prac- 
tice in  civil  cases.  Subsection  3  of  §  113  of 
the  Civil  Code  provides  that,  if  there  be 
more  than  one  cause  of  action,  each  must 
be  distinctly  stated  in  a  separate  numbered 
paragraph.  It  is  made  the  duty  of  the 
court  to  enforce  this  provision,  and  we  think 
the  court  properly  required  appellee  to 
paragraph  its  petition,  as  there  is  no  ques- 
tion that  appellee  sought  in  this  action  to 
recover  the  penalty  in  one  paragraph  for 
400  separate  and  distinct  offenses,  each  of 
which  could  be,  and  was,  properly  requireil 
to  be  set  up  in  a  separate  paragraph,  and 
for  recovery  under  each  the  commonwealth 
could  have  maintained  its  action  in  any 
court  of  competent  jurisdiction.  S€H?tion 
83  of  the  Civil  Code  sets  out  the  causes  of 
action  which  may  be  united,  but  actions  for 
the  recovery  of  penalties  for  the  violations 
of  penal  statutes  are  not  included  in  the 
list.  It  therefore  follows  that  they  cannot 
be  united  in  one  suit.  Section  1093  of  the 
Kentucky  Statutes  provides    that    justice.:^ 
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shall  have  jurisdiction,  exclusive  of  circuit 
courts,  in  all  penal  actions  the  punishment 
of  which  is  limited  to  a  fine  of  not  exceed- 
ing $20;  and,  as  the  offenses  embraced  in 
this  suit  are  all  cases  in  which  the  punish- 
ment is  limited  to  a  fine  of  not  exceeding 
|20,  the  circuit  court  had  no  jurisdiction 
thereof,  and  the  motion  of  defendant  to  re- 
quire Uie  plaintiff  to  elect  which  of  the 
causes  of  action  it  would  prosecute  should 
have  been  sustained.  Counsel  for  the  state, 
in  support  of  their  contention  that  the  of- 
fenses could  be  united  in  one  action,  so  as 
to  give  the  circuit  court  jurisdiction,  rely 
upon  the  case  of  Louisville  d  N.  R.  Co,  v. 
Com.  92  Ky.  117,  17  S.  W.  274.  It  is  true 
that  in  that  case  the  court  sustained  a  peti- 
tion in  which  it  was  alleged  that  the  rail- 
road company  had  employed  thirty  persons, 
whose  names  were  unknown,  to  work  for  it 
on  Sunday,  and  it  was  thus,  as  it  is  con- 
tended, allowing  separate  offenses  to  be  re- 
covered for  in  one  action.  No  motion  was 
made  in  that  case  in  the  lower  court  to  re- 
quire the  petition  to  be  paragraphed,  and, 
not  having  been  objected  to  there,  of  course 
the  question  could  not  have  been  raised  in 
this  court.  It  is  also  true  that  the  petition 
was  demurred  to,  but  the  fact  that  distinct 
offenses  are  not  set  out  in  separate  para- 
graphs is  not  a  cause  of  demurrer,  but  of 
motion  to  paragraph  (see  Williams  v.  Lang- 
ford,  1$  B.  Mem.  566,  and  Mullikin  v.  Mulli- 
ifcin,  15  Ky.  L.  Rep.  609,  23  S.  W.  352)  ; 
and  an  objection  to  a  pleading  because  not 
properly  paragraphed  is  waived  by  answer- 
ing (see  Noel  v.  Hudson,  13  B.  Mon.  205). 


But  it  seems  to  us  that  the  facts  of  that 
case  are  so  entirely  unlike  those  of  this  that 
it  affords  no  satisfactory  gpiide.  There  the 
act  complained  of  was  the  working  of  thirty 
men  on  Sunday  by  the  same  party,  at  the 
same  time,,  and  under  the  same  circum- 
stances. It  was,  in  fact,  so  far  as  defend- 
ant was  concerned,  but  one  act;  and,  while 
the  working  of  a  single  man  on  Sunday 
would  have  sustained  the  action,  plaintiff 
had  the  right  to  allege  all  of  them  in  the 
same  paragraph,  and  if  it  failed  to  prove 
that  as  many  as  thirty  'men  had  worked, 
and  yet  proved  enough  to  show  a  good  cause 
of  action,  it  would  have  been  entitled  to  re- 
cover under  the  count  (see  Newman,  PI.  & 
Pr.  410,  and  Breicer  v.  Temple,  15  How.  Pr. 
286) ,  while  here  the  acts  complained  of  were 
entirely  distinct  and  independent  of  each 
other.  It  is  not  the  policy  of  the  law,  nor 
was  it  the  intention  of  the  legislature,  to 
oust  magistrates'  courts  of  their  exclusive 
jurisdiction,  in  cases  in  which  the  fine  is 
limited  to  not  exceeding  $20,  by  allowing  a 
joinder  of  numberless  separate  offenses  in 
one  action.  Public  interest  requires  that 
violations  of  penal  statutes  of  this  charac- 
ter should  be  proceeded  against  as  soon  as 
the  violations  are  committed,  in  courts  hav- 
ing jurisdiction  thereof. 

We  are  therefore  of  the  opinion  that  the 
facts  relied  on  here  make  out  a  good  de- 
fense, and  the  judgment  of  the  Lower  Court 
must  he  reversed y  and  judgment  rendered 
herein  for  the  appellant. 

Rehearing  denied. 


NEW  YORK  COURT  OF  APPEALS. 


William  McCLURE,  Appi., 

V. 

CENTRAL    TRUST    COMPANY    of    New 
York  et  at.,  Respts. 

(165  N.  T.  108.) 

An  Implied  ivarranty  by  a  trust  eom* 
pauT  titat  stock  oAered  by  It  for  sale, 
VBder  an  arrangrement  for  tbe  mar- 
ketlnfp  of  tbe  ntock  of  an  English  corpo- 
ntion.  was  marketable  and  free  from  lien, 
arises  from  the  sale  thereof  and  the  giving 
of  a  certificate  to  the  purchaser  by  such  com- 


pany acting  as  agent  for  the  transfer  of  cer- 
tificates for  an  undisclosed  principal,  upon 
the  sarrender  of  which  shares  and  a  deed  of 
transfer  held  by  it  In  trust  were  deliverable, 
where  it  knew,  but  such  pnrcbaser  did  not, 
that  the  shares  in  its  possession  were  issued 
by  the  corporation  subject,  in  express  terms, 
to  its  articles  of  association  and  regulations, 
and  the  deed  of  transfer  was  likewise  subject 
to  the  several  conditions  on  which  the  trans- 
ferrer held  the  shares  immediately  before  the 
execution  thereof,  and  that  it  also  contained 
a  covenant  on  the  part  of  the  transferee  "to 
accept  and  take  the  said  shares  subject  to  the 
conditions  aforesaid/'  since  its  position  and 


KoTS. — ImpUed  warranty  on  aale  of  corporate 
«  stock. 

The  legal  rales  that  obtain  In  the  sale  of  cor- 
porate stock  are  in  general  the  same  that  goT- 
mi  sales  of  tangible  chattels,  and  there  is, 
conseqnevitlj,  under  ordinary  circumstances,  an 
implied  warranty  on  the  part  of  the  vendor 
that  the  title  to  the  stock  sold  is  in  him.  Peo- 
ple's Bank  t.  Kurtz,  99  Pa.  844,  44  Am.  Rep. 
112 ;  Allen  v.  Pegram,  16  Iowa.  163 ;  State  v. 
North  Louisiana  &  T.  R.  Co.  34  La.  Ann.  947. 

This  implied  warranty  of  title  is  regarded 
■t  necessarily  importing  the  existence  of  the 
thtog  sold,  and  the  vendor  is  therefore  said  to 
warrant  the  genuineness  of  the  stock  sold,  or, 
o3  L.  R.  A. 


In  other  words,  that  It  is  legally  what  it  pur- 
ports  to  be. 

Thus,  in  Titus  v.  Poole,  73  Hun,  383,  26  N. 
Y.  Supp.  451,  Affirmed  in  145  N.  Y.  414,  40  N. 
E.  228,  the  vendor  of  what  purported  to  be  a 
certificate  of  stock  in  a  bank  organized  under 
the  laws  of  the  state  of  Pennsylvania  was  held 
impliedly  to  warrant  that  tbe  instrument  was 
genuine,  and  what  it  purported  to  be. 

And  in  People's  Bank  v.  Kurtz,  99  Pa.  344, 
44  Am.  Rep.  112,  the  court  said  there  could  be 
no  doubt  that  the  vendor  of  shares  of  corporate 
stock  would  be  liable  to  his  vendee  on  the  Im- 
plied warranty  of  title  If  the  certificate  was 
forged,  or  the  vendor  Is  not  such  a  bona  fide 
holder  as  to  have  a  claim  on  the  corporation. 
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superior  knowledge  put  it  upon  inquiry,  and 
the  law  charges  it  with  the  knowledge,  which 
proper  inquiry  would  have  disclosed,  that  the 
stock  was,  under  the  articles  of  association, 
flMbJect  to  a  ^len  in  favor  of  the  corporation 
for  money  or/ing  by  the  transferrer,  render- 
ing it  of  no  value. 

{Gray,  J.,  dinsentB.) 

(November  27,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment entered  in  the  oftice  of  the  clerk  of 
New  York  County  upon  the  report  of  tho 
referee  dismissing  the  complaint  in  a  suit 
to  recover  back  money  paid  for  stock  in  a 
corporation.     Reversed. 


Statement  by  Vann,  J.: 

This  action  was  brought  to  recover  the 
sum  of  $7,500  paid  by  the  plaintiff  upon  a 
certain  contract,  which  he  seeks  to  rescind 
upon  several  grounds,  and  among  them  that 
he  was  induced  to  make  it  through  fraud  and 
deceit  practised*  upon  him  by  the  defendants. 
The  defendant  Warner  served  no  answer, 
but  the  Central  Trust  Company  put  at  is- 
sue every  allegation  tending  to  show  fraud 
or  deceit  on  its  part,  either  through  false 
representation  or   fraudulent  concealment. 

The  H.  H.  Warner  Company,  Limited,  is 
a  foreign  corporation,  organized  in  England, 
with  its  principal  office  in  the  city  of  Lon- 
don. It  ha?  a  capital  of  £550,000,  divided 
into  20,000  shares  of  preferred  and  35,000 
shares  of  common  stock,  each  share  being  of 
the  par  value  of  £10.  In  1889  Mr.  Warner, 
who  had  for  a  long  time  and  with  great  suc- 


And  in  Allen  v.  Pegram,  16  Iowa,  163,  the 
court  was  of  the  opinion  that  the  vendor  of 
stock  in  a  banking  corporation  "would  be  con- 
sidered to  warrant  that  it  was  legally  what  it 
purported  to  be  in  fact." 

So.  in  Fifth  Ave.  Bank  v.  Forty-second  Street 
&  G.  Street  I'erry  R.  Co.  137  N.  Y.  231,  19  L.  R. 
A.  331,  33  N.  E.  378.  the  court,  In  holding  that 
the  right  of  a  bona  fide  pledgee  of  forged  certifi- 
cates of  stock  fraudulently  issued  by  an  officer 
of  the  corporation  to  recover  damages  from  the 
corporation  for  its  refusal  to  recognize  the  va- 
lidity of  such  certificates  was  not  affected  by 
the  sale  of  the  certificates  on  account  of  the 
pledgeor,  and  their  redelivery  to  the  pledgee 
upon  a  refund  of  the  proceeds  of  the  sale  to 
the  purchasers,  said :  "There  was  an  implied 
guaranty  of  the  genuineness  of  the  certificates 
which  the  vendor  might  be  required  to  make 
good,  and  as  the  plaintiff  had  received  the  fruits 
of  the  transaction,  the  consideration  of  which 
bad  failed.  It  could  not  lawfully  withhold  them 
from  the  purchasers  when  restoration  was  de- 
manded." 

And  in  Ketchnra  v.  Stevens,  19  N.  Y.  499, 
Strong,  J.,  in  dissenting  from  the  conclusion 
of  the  majority  of  the  court  that  a  transaction 
by  which  the  holder  of  a  note  secured  by  shares 
of  stock  as  collateral  delivered  the  note  and 
stock  to  a  creditor  of  the  pledgeor  did  not  con- 
stitute a  sale,  said  that  be  thought  that  the 
rule  was  well  established  that  on  a  sale  or 
transfer  of  corporate  stock  there  is  an  Implied 
warranty  of  Its  genuineness,  and  added :  "I 
can  see  no  reason  why  the  Implied  warranty 
should  not  apply  as  well  to  cases  where  the 
assignor  transfers  property  on  which  he  has  a 
lien  only,  or  a  supposed  interest,  as  when  he 
acts  in  the  capacity  of  absolute  owner :  nor  am 
I  aware  of  any  authority  to  show  that  there 
is  any  distinction." 

But  the  rule  that  a  vendor  impliedly  war- 
rants his  title  to  what  he  assumes  to  sell,  and 
consequently  warrants  the  existence  of  what 
be  assumes  to  sell,  has  been  said  not  to  apply 
In  New  York  to  a  contract  for  the  sale  of  stocks 
o>n  time  since  the  passage  of  4  Edm.  N.  Y.  Rev. 
Stat.  p.  110,  providing  that  no  contract  for  the 
purchase  or  sale  of  stocks  shall  be  void  because 
the  vendor  at  the  time  of  making  the  contract 
is  not  the  owner  of  the  shares.  Currie  v. 
White,  37  How.  Pr.  330. 

A  vendor  of  shares  of  stock  does  not  implied- 
ly warrant  that  the  corporation  by  which  the 
certificates  of  stock  were  Issued  was  a  corpo- 
ration rfc  jure.  If  the  company  at  the  time  the 
certificates  of  stock  were  Issued  was  a  dv  facto 
corporation  that  Is  sufficient  to  exonerate  the 
ypndor  from  liability  od  account  of  any  im- 
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plied  warranty  there  may  have  been  in  the  sale 
and  transfer  of  the  certificates  of  stock  as  to 
the  existence  of  the  corporation.  Harter  r. 
Eitzroth,  111  Ind.  159,  12  N.  E.  129. 

It  has  been  held  that  the  vendor  of  stock 
certificates  does  not  impliedly  warrant  that  the 
stock  was  not  fraudulently  Issued  by  the  ofll- 
cers  of  the  corporation  in  excess  of  the  amount 
authorized  by  the  charter,  where  the  certificates 
are  In  the  usual  form  and  regular  on  their  face, 
and  were  issued  by  the  duly  constituted  officers 
of  the  company,  and  sealed  with  the  genuine 
seal  of  the  -corporation.  People's  Bank  v. 
Kurtz.  99  Pa.  344,  44  Am.  Rep.  112. 

A  different  result  was  reached  in  a  case  in 
the  superior  court  of  Cincinnati,  in  which  the 
claim  of  the  Innocent  vendor  of  fraudulently 
overissued  stock,  who  had  been  Induced  to  re- 
purchase It  from  his  vendee  by  the  representa- 
tions of  the  president  of  the  corporation,  to  be 
reimbursed  by  the  corporation,  was  denied  on 
the  groand  that  he  would  have  been  liable  to 
his  vendee  on  his  Implied  warranty  of  the  genu- 
ineness of  the  stock,  and  therefore  had  not 
changed  his  position  to  his  prejudice  by  repur- 
chsslng  such  stock.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Citizens'  Nat.  Bank,  24  Ohio  L.  J. 
198.  The  court  pointed  out  that  the  decision 
In  People's  Bank  v.  Kurtz.  99  Pa.  344,  44  Am. 
Rep.  112,  supra,  proceeded  on  the  theory  that 
bona  fide  holders  of  fraudulently  overissued 
stock  evidenced  by  certificates  under  the  genuine 
seal  of  the  corporation  would  have  a  right  of 
action  against  the  corporation,  and  said  that, 
as  he  had  already  held  in  the  case  at  bar  that 
no  recovery  could  be  had  against  the  corpora- 
tion on  this  stock,  the  Kurtz  Case  was  inappli- 
cable. 

But  this  ground  for  distinguishing  these  cases 
was  removed  by  the  reversal  of  the  Judgment 
in  tho  general  term  (Citizens'  Nat.  Bank  v.  Cin- 
cinnatf,  N.  O.  &  T.  P.  R.  Co.  29  Ohio  L.  J.  15) 
and  the  affirmance  of  the  latter  Judgment  in  the 
supreme  court  on  the  ground  that  the  corpo- 
ration was  liable  on  such  overissued  stock  %o 
an  innocent  holder  for  value,  both  for  the  rea- 
son that  the  Issue  of  the  fraudulent  stock  was 
an  act  done  by  the  company  In  Its  corporate 
capacity,  and  that  there  was  negligence  on  the 
part  of  the  corporation  and  its  agents  In  regard 
to  the  issue  of  spurious  certificates  by  its  sec- 
retary. Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Citizens'  Nat.  Bank,  56  Ohio  St.  331,  357,  43 
L.  R.  A.  777,  47  N.  E.  249. 

There  are  dicta  In  several  New  York  cases 
which  support  the  view  that  the  vendee  of 
fraudulently  overissued  stock  may  maintain  an 
action  against  his  vendor  for  breach  of  his  im- 
plied warranty. 


1900. 
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cess  dealt  in  proprietary  medicines  at  Roch- 
ester, New  Yorkj  sold  hia  business  to  the 
Enfi^lish  corporation,  and  received  as  part  of 
the  purchase  price  a  large  number  of  the 
shares  of  stock  issued.  He  also  purchased 
many  other  shares  in  the  open  market,  and 
in  1891  he  was  the  largest  shareholder  as 
well  as  the  managing  director.  He  wished 
to  sell  a  part  of  his  stock  in  this  country,  but 
as  the  books  of  transfer  were  kept  in  Lon- 
don, so  that  shares  could  not  be  transferred 
thereon  without  considerable  delay,  he  de- 
vised a  method  of  so  placing;  his  shares  upon 
the  market  that  they  could  be  conveniently 
dealt  in  on  this  side  of  the  Atlantic.  This 
method  was  to  sell  shares  through  certifi- 
cate?*,  issued  by  a  trust  company,  represent- 
insr  the  number  of  shares  sold,  and  through 
which  in  due  time  the  shares  could  be  trans- 
ferred upon  the  books  of  the  English  com- 


gany.  He  arranged  with  the  Central  Trust 
ompany  of  New  York  to  act  as  agent  for 
the  transfer  of  certificates,  and  with  the 
Union  Trust  Company  to  act  as  the  regis- 
trar of  certificates.  He  employed  S.  V. 
White  &  Co.,  a  firm  of  brokers,  to  act  as 
promoters  of  the  scheme;  and  they  issued 
a  prospectus  to  induce  purchases,  with  the 
knowledge  of  the  Central  Trust  Company, 
which  allowed  copies  to  remain  on  its  coun- 
ters for  distribution.  The  prospectus  was 
dated,  "New  York,  April  28.  1891,"  and 
stated  that  "Messrs.  S.  V.  White  &  Co., 
bankers,  36  Wall  street,  New  York,  are  au- 
thorized to  offer  for  subscription"  a  certain 
number  of  shares  of  each  kind  of  the  stock 
in  question,  describing  it  as  the  stock  of  an 
English  corporation;  setting  forth  the 
amount  of  capital,  its  division  into  pre- 
ferred   and   common   stock,   the   number   of 


-Thu&  in  Shotwell  v.  Mali,  38  Barb.  445,  the 
court,  in  holding  that  the  officers  of  a  corpora- 
tion who  are  authorized  to  issue  certificates 
to  the  stockholders  as  evidence  of  stock  are  lia- 
ble, not  only  to  the  immediate  purchaser  of 
an  overissue  of  stock  falsely  and  fraudulently 
certified  by  them,  but  to  any  subsequent  pur- 
fhaBcr  buying  on  the  faith  of  the  false  certifi- 
cate, said :  "It  is  also  true  that  tbe  purchas- 
er of  the  stock  had  a  remedy  against  his  vendor 
for  a  breach  of  the  Implied  warranty  of  title." 

And  in  another  case  arising  out  of  the  same 
transaction,  Peabody,  J.,  In  dissenting  from  a 
similar  conclusion  of  the  court  as  to  the  liabil- 
ity of  the  officers  of  the  corporation  to  a  pur- 
chaser of  such  overissued  stock,  said  that  the 
purchaser  of  such  stock  "certainly  may  have 
an  action  against  the  party  from  whom  he  re- 
c<>ived  it,  and  so  may  each  person  who  has 
received  it  have  an  action  against  his  vendor. 
This  action,  however,  in  the  absence  of  guilty 
knowledge  In  the  vendor,  would  be  on  contract 
on  the  warranty,  express  or  Implied."  Cazeaux 
V.  M^li,  25  Barb.  578,  591. 

And  In  Selzer  v.  Mall,  32  Barb.  76,  Reversed 
without  opinion  In  41  N.  Y.  619,  the  court. 
In  holding  that  the  liability  of  the  officers  of  a 
corporation  who  have  wrongfully  and  fraudu- 
lently issued  K^d  sold  stock  beyond  the  author- 
iz(Hl  capital  emends  only  to  their  immediate 
vendees,  said  that  the  purchaser  has  his  remedy 
^scatQst  tbe  party  or  parties  of  whom  he  pur- 
cba.s^  tb4»  pretended  stock  or  false  certificates 
for  pretended  stock. 

Tbe  corporation  Itself  violates  the  vendor's 
warrant>'  of  the  existence  and  validity  of  the 
thins  sold  by  Its  sale  and  delivery  to  an  Inno- 
cent purchaser  who  paj's  cash  therefor,  of  stock 
whUh  has  no  legal  existence,  because  of  non- 
rr^oipliance  with  the  statutory  prerequisites  and 
m«Mle  of  procedure  prescribed  for  the  Increase 
of  the  corporation's  capital  stock.  Lincoln  v. 
N>w  Orleans  Exp.  Co.  45  La.  Ann.  729,  12  So. 
S3T. 

Kor  a  discussion  of  the  liability  of  a  corpo- 
ration for  fraud  or  forgery  of  Its  officers  In  the 
U«ae  of  stock,  see  note  to  Fifth  Ave.  Bank  v. 
Fortv-second  Street  &  G.  Street  Ferry  R.  Co. 
«N.  Y.)   19  L.  B.  A.  331. 

A  contract  by  a  broker  for  the  sale  of  shares 
apon  and  subject  to  the  rules  of  the  London 
Rrjck  exchange,  which  require  the  payment  of 
tbe  purchase  price  upon  delivery  of  the  trans- 
fer and  certificate,  does  not  Import  an  absolute 
undertaking  by  the  vendor  that  the  company 
irili  register  the  transferee  as  a  shareholder ; 
and  tbe  directors'  refusal  to  consent  to  the 
transfer  gives  tbe  transferee  no  right  of  action 
against  his  vendor, — at  least  where  the  trans- 
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!  feree  himself  was  In  fault  for  not  taking  the 
I  proper  steps  to  obtain  the  transfer.     Stray  v. 
Russell,  1   El.  &  El.  888.  29  L.  J.  Q.  B.  N.  8. 
1115,  6  Jur.  N.  S.  168,  8  Week.  Rep.  240. 

This  case  was  followed  in  London  Founders' 
Asso.  V.  Clark.  L.  R.  20  Q.  B.  Div.  576,  57  L.  J. 
Q.  B.  N.  S.  291,  59  L.  T.  N.  S.  93,  36  Week.  Rep. 
489.  In  which  the  vendor  of  shares  in  a  regi.s- 
tered  company,  according  to  the  rules  and  prac- 
tice of  the  London  stock  exchange,  which  re- 
quire payment  of  the  price  of  the  shares  upon 
delivery  of  the  transfer  and  before  the  time 
when  application  would  be  made  by  the  trans- 
feree for  registration,  was  held  not  to  under- 
take that  the  company  would  accept  the  pur- 
chaser so  as  to  make  himself  responsible  for 
its  failure  so  to  do. 

WTaere,  however,  the  regulations  of  the  com- 
pany required  an  owner,  desirous  of  transfer- 
ring his  shares,  -to  inform  the  company  of  his 
intention  to  transfer,  and  made  the  consent  of 
Ihe  directors  a  condition  precedent  to  the  valid- 
ity of  the  transfer,  the  vendor  was  heid  bound 
to  procure  the  assent  of  the  directors,  an^  to 
do  everything  necessary  to  Invest  his  transferee 
with  the  property  In  the  shares.  Wilkinson  v. 
Lloyd,  7  Q.  B.  27,  14  L.  J.  Q.  B.  N.  S.  165,  9 
Jur.  328. 

The  vendor  of  corporate  stock  does  not  war- 
rant Its  value.  Here  the  rule  of  caveat  emp- 
tor applies.  Renton  v.  Maryott,  21  N.  J.  Eq. 
123.  In  this  case  the  fact  that  shares  of  stock 
which  formed  a  portion  of  the  consideration  for 
a  mortgage  were  worthless  was  held  not  to  af- 
fect the  validity  of  tbe  mortgage  or  create  an 
equity  to  have  a  deduction  from  the  amount 
for  which  It  was  given.  In  the  absence  of  any 
lAlsrepresentatlon  or  fraud  on  the  part  of  the 
mortgagee. 

And  the  plea  of  want  of  value  of  corporate 
stock  Is  no  defense  to  an  action  on  a  note  given 
for  Its  purchase,  as  there  Is  no  Implied  war- 
ranty, either  of  Its  goodness  or  money  value. 
Jones  V.  Garllngton,  44  S.  C.  533,  22  S.  E.  741. 

So,  in  Allen  v.  Pegram,  16  Iowa,  163,  the 
court  said  that  the  vendor  of  stock  In  a  bank- 
ing corporation  does  not  warrant  its  quality  or 
value. 

The  vendor  of  shares  of  stock  certainly  does 
not  warrant  the  solvency  of  the  corporation. 
People's  Bank  y.  Kurtz,  99  Pa.  344,  44  Am. 
Rep.  112. 

And  the  principle  that  one  who  sells  com- 
mercial paper  payable  to  bearer  warrants  that 
he  has  no  knowledge  of  any  facts  which  prove 
the  paper  to  be  worthless  on  account  of  the  In- 
solvency of  the  makers  does  not  apply  to  the 
sale  of  the  corporate  stock  so  as  to  place  the 
stockholder  under  any  legal  obligation  to  state 
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shares  of  each,  and  the  par  valne  of  the 
shares.  It  then  continued  as  follows:  '*The 
$500,000  preferred  cumulative  8  per  cent 
stock  now  offered  in  this  market  consists  of 
10,000  full-paid  and  nonassessable  shares, 
.  .  .  represented  by  trust-company  cer- 
tificates of  the  Central  Trust  Company  of 
New  York,  against  which  certificates  a  like 
number  of  preferred  shares  ...  of  the 
English  company  have  been  deposited.  Divi* 
dends  payable  at  Central  Trust  Company, 
New  York.  .  .  .  The  foregoing  offering 
of  10,000  shares  preferred  stock,  for  which 
trust-company  certificates  have  been  issued 
to  comply  with  the  requirements  of  this 
market,  comprises  all  the  stock  held  in  this 
country  for  sale,  with  the  exception  of  5,000 
shares  of  common  stock.  .  .  .  Trust- 
company  certificates  will  also  be  issued  for 
the  common  stock.  Both  classes  of  stock  are 
offered  on  the  following  terms,"  which  were 
at  the  rate  of  $48.50  per  share  for  preferred 


and  $75  per  share  for  common,  including 
"accrued  dividend  from  February  Ist,  1891." 
It  announced  that  subscription  lists  would 
be  opened  on  May  7  and  closed  May  9,  1891, 
by  S.  V.  White  &  Co.,  the  Central  Trust 
Company,  and  the  Bank  of  North  America, 
"from  whom  prospectuses  and  blank  form8> 
of  application  can  be  obtained."  Ten  per 
cent  of  the  subscription  was  payable  on  ap- 
plication, 30  per  cent  on  allotment,  30  per 
cent  on  May  20th,  and  the  remainder  on 
June  1,  1891.  The  prospectus  further  stated 
that  "receipts  will  be  given  for  all  payments, 
made,  and  engraved  trust-company  certifi- 
cates, issued  by  the  Central  Trust  Company^ 
will  be  delivered  as  soon  as  practicable 
after  the  making  of  the  final  payment.  .  .  • 
Registrar  of  certificates,  Union  Trust  C'om- 
pany,  New  York;  transfer  agents,  Central 
Trust  Compan}',  New  York;  American  com- 
mittee of  management,  Hon.  H.  H.  Warner,, 
president,"  with  a  vice  president,  treasurer. 


the  fact  that  the  corporation  is  Insolvent,  to 
a  purchaser  who  seeks  him  of  his  own  accord 
for  the  purpose  of  buying  the  stock  without 
any  previous  oCTer  to  sell.  Rothmlller  v.  Stein, 
143  N.  Y.  681,  26  L.  R.  A.  148,  38  N.  E.  718. 
The  court  said  that,  in  regard  to  a  business  cor- 
poration which  is  engaged  in  the  transaction 
of  business  as  a  going  concern,  the  mere  fact 
that  it  Is  at  the  moment  insolvent  does  not 
avoid  the  general  rule  of  caveat  emptor,  and 
that  the  purchase  of  stock  in  such  a  corpora- 
tion Is  made  under  so  many  different  clrcum- 
'  stances,  and  urged  by  so  many  different  mo- 
tives wholly  apart  from  the  present  alleged  or 
assumed  insolvency  of  the  corporation,  that  the 
sale  of  such  stock  could  not  be  placed  in  the 
same  class,  and  subject  to  the  same  rules,  as 
the  sale  of  commercial  paper. 

So,  the  transferrer  of  shares  of  stock  in  a 
corporation  by  sale  or  exchange,  without  rep- 
resentation as  to  the  particular  property  held 
by  the  cori>oration,  warrants  only  his  title  to 
the  stock,  and  not  the  title  of  the  corporation 
to  the  corporate  property  held  and  possessed 
by  it.  State  v.  North  Louisiana  &  T.  R.  Co.  34 
La.  Ann.  047.  The  court  said :  "The  transfer- 
rer of  stock  in  a  corporation,  without  specify- 
ing the  particular  property  held  by  the  corpo- 
ration, simply  warrants  his  right  as  a  stock- 
holder, or  his  title  to  the  stock.  The  trans- 
feree simply  acquires  his  rights  as  a  stockhold- 
er, whatever  they  may  be.  Though  It  should 
subsequently  transpire  that  the  corporation  was 
entitled  to  some  valuable  right  or  property,  the 
ownership  of  which  was  not  known  or  sus- 
pected at  the  time  of  the  transfer,  the-  trans- 
ferrer .could  not  claim  nullity  on  the  ground 
of  error, — at  least  in  absence  of  concealment 
or  fraud.  Nor  can  the  transferee  annul,  on  the 
ground  of  error,  because  it  turns  out  that  some 
property  which  the  corporation  was  supposed' 
to  own  did  not  belong  to  it.  Such  error  does 
not  touch  the  nature,  the  object,  or  the  cause 
of  the  contract.  The  right  as  stockholder  was 
the  sole  object  and  cause  of  the  contract,  and 
that  object  and  cause  existed  and  remained  per- 
fect and  complete  with  ail  the  Incidents  and 
qualities  which,  in  law,  the  transferrer  war 
ranted.'* 

There  is  a  class  of  cases,  which  It  may  be 
well  to  notice  in  this  connection,  holding 
that  the  vendor  of  spurious  stock  may  be  re- 
quired to  return  the  purchase  price  to  his  ven- 
dee, not  on  the  theory  that  there  was  any  Im- 
plied warranty  of  genuinMiess,  but  upon  the 
ground  that  the  consideration  for  the  contract 
53  L.  R.  A. 


-  I 


of  sale  has  failed,  because  the  thing  sold  doe» 
not  answer  the  description  of  that  which  the 
parties  intended  to  be  the  object  of  the  sale. 

Kempson  v.  Saunders,  4  Blng.  5,  12  J.  B. 
Moore,  44,  2  Car.  &  P.  3C6,  is  an  example  of  thia 
class  of  cases.  Here  the  purchaser  of  shares  in 
a  projected  company  for  constructing  a  railroad 
was  held  entitled  to  recover  from  his  vendor  the 
purchase  price  on  the  ground  that  the  consid- 
eration for  the  payment  had  failed,  where  the 
undertaking  was  abandoned  before  any  act  of 
Parliament  incorporating  the  company  was  ob- 
tained. 

So.  the  purchaser  of  shares  in  a  company 
which  has  dissolved  was,  in  Watkins  v.  Hunt- 
ley, 2  Car.  &  P.  410,  note,  held  entitled  to  re- 
cover back  the  money  paid  on  the  ground  that 
the  consideration  had  failed. 

But  there  can  be  no  ground  for  complaint 
where  the  parties  contracted  for  the  sale  of  the 
identical  thing  sold.  Lambert  v.  Heath.  1.5 
Mees.  .%  W.  486.  In  this  case  a  customer  had 
ordered  his  broker  to  buy  scrip  of  the  Kentish 
Coast  Railway  Company.  The  broker  delivered 
scrip  which  had  Issued  from  the  offices  of  the 
company,  and  had  been  the  subject  of  purchase 
and  sale  in  the  market  for  several  months,  but 
which  the  directors  then  declared  had  been  is- 
sued by  the  secretary  without  authority.  In 
an  action  to  recover  back  from  the  broker  the 
price  paid,  on  the  ground  that  the  scrip  was 
1  not  genuine,  the  court  said  that  the  question 
for  the  Jury  was  whether  what  the  parties  con- 
tracted for  was  what  was  known  in  the  mar- 
ket as  Kentish  Coast  Railway  scrip,  and  added : 
•'It  appears  that  it  was  signed  by  the  secretary 
of  the  company :  and  if  this  was  the  only  Ken- 
tish Coast  Railway  scrip  in  the  market,  as  ap- 
pears to  have  been  the  case,  and  one  person 
chooses  to  sell  and  the  other  to  buy  that,  then 
the  latter  has  got  all  that  he  contracted  to 
buy." 

So,  in  Peck  Colorado  Cd.  v.  Stratton,  9.i  Fed. 
741,  the  worthlessness  of  shares  of  corporate 
stock,  for  which  the  purcha.vr  was  to  pay  a 
certain  sum  of  money  Into  the  corporate  treas- 
ury, was  held  to  be  no  defense  to  a  suit  by  the 
corporation  against  him  for  money  had  and  re- 
ceived, in  the  absence  of  fraud  or  specific  war- 
ranty, where  there  was  no  claim  that  the  stock 
was  invalid,  or  that  the  vendor  did  not  trans- 
fer a  good  title  to  It.  The  court  said  that  the 
stock  was  the  definite  thing  which  he  pur- 
chased, and  that  therefore  he  received  the  con- 
sideration selected  by  him. 

W.  W.  N. 
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and  secretary.  The  rest  of  the  prospectus 
wad  devoted  to  the  nature  of  the  business, 
the  property  conveyed  to  the  English  com- 
pany by  Mr.  Warner,  the  earnings,  pros- 
pects, etc.  The  prospectus  was  not  signed, 
buj  appended  thereto  was  a  letter  from  War- 
ner, dated  April  23,  1891,  addressed  to  S. 
V.  White  &  Co.,  in  which,  purporting  to  an- 
Mrer  their  inquiry  as  to  his  opinion  of  the 
business  of  the  English  company,  he  said, 
**1  have  seen  a  copy  of  your  proposed  circu- 
lar, in  which  you  are  about  to  offer  for  sale 
some  of  the  preferred  and  common  stock  of 
said  corporation."  He  then  expressed  his 
confidence  in  the  business  of  the  company, 
and  predicted  great  prosperity  for  it. 

On  the  21st  of  May,  1891,  the  plaintiff 
s«ub:^^ribed  for  100  shares  bf  the  common 
stock,  and,  upon  paying  the  10  per  cent  down 
as  required  by  the  prospectus,  received  there- 
for from  the  Central  Trust  Company  what  is 
kno^n  as  a  "temporary  receipt,  stating  the 
amount  paid,  and  describing  it  as  the  first 
instalment  of  10  per  cent  on  his  application 
for  100  shares  of  common  stock.  The  paper 
also  stated  that  "said  application  is  made 
in  accordance  with  the  terms  of  the  prospec- 
tus of  April  28th,  1891,"  and,  after  reciting 
the  terms  of  payment,  allotment,  etc.,  as 
stated  in  the  prospectus,  continued:  Upon 
payment  of  the  last  instalment,  which  com- 
pletes the  subscription  price  of  $75  per 
share,  and  the  surrender  of  this  receipt,  the 
said  William  McClure  shall  receive  a  certifi- 
cate of  the  Central  Trust  Co.  of  New  York, 
representing  the  number  of  shares  of  the 
ordinary  or  common  stock  of  H.  H.  Warner 
d  Co.,  Limited,  allotted  and  paid  for  under 
the  said  application,  of  the  par  value  of  £10 
sterling  per  share,  as  soon  as  the  same  is 
ready  for  delivery."  When  this  receipt  was 
given,  the  shares  of  stock  represented  by  it 
were  on  deposit  with  the  trust  company,  in 
readiness  to  fulfil  the  contract.  On  the  23d 
of  June,  1891,  the  plaintiff  completed  his 
payments,  and  received  from  the  Central 
Tnist  Company  two  certificates,  each  of 
which,  after  stating  that  there  had  been  de- 
posited with  said  company,  "in  trust,"  50 
shares  of  the  stock  in  question,  continued: 
''Said  shares,  together  with  a  deed  of  trans- 
fer thereof,  will  be  delivered  to  William  Mc- 
Clure or  assigns  on  surrender  of  this  trust 
receipt,  properly  indorsed.  This  receipt  is 
transferable  at  the  office  of  said  trust  com- 
pany in  New  York,  either  in  person  or  b 
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power  of  attorney,  and  until  surrender,  all 
diridends  collected  upon  said  shares  by  said 
trnst  company  will  be  paid  to  the  registered 
holder  of  this  receipt  or  to  his  order."  Each 
certificate  had  indorsed  thereon  the  usual 
blank  form  of  transfer.  On  the  2d  of  June, 
1891,  Mr.  Warner  gave  the  Central  Trust 
C-ompany  an  order  on  H.  H.  Warner  k  Co.  to 
pay  it  any  dividends  on  1,000  shares  each  of 
his  ordinary  and  preferred  stock  standing  in 
his  name  on  the  books  of  the  company,  and 
stated  that  "this  order  is  irrevocable  until 
changed  by  written  consent  of  said  Central 
Trust  Conipany  of  New  York."  On  the  13th 
of  Xovember,  1891,  the  Central  Trust  Com- 
pany paid  to  the  plaintiff  a  dividend  on  the 
o3  L.  R.  A. 


stock  which  he  had  purchased,  and  at  the 
same  time  gave  him  a  "memorandum  of  divi- 
dend for  six  months  ending  July  31st,  1891, 
on  stock  of  H.  H.  Warner  &  Co.,  Limited  (a 
corporation),  in  name  of  William  McClure, 
10  per  cent  on  one  hundred  shares,  .  .  . 
$485."  A  second  dividend  for  six  months 
ending  January  31,  1892,  but  less  in  amount, 
was  paid  to  the  plaintiff,  and  a  similar  mem- 
orandum signed  by  the  Central  Trust  Com- 
pany delivered  to  him  at  the  time.  The 
deed  of  transfer  referred  to  in  the  stock  cer- 
tificate was  in  the  form  of  an  ordinary  as- 
signment of  shares  of  stock  from  Hulbcrt 
Harrington  Warner  to  the  transferee,  ex- 
cept that  the  closing  part  was  as  follows: 
"Subject  to  the  several  conditions  on  which 
1  held  the  same  immediately  before  the  exe- 
cution hereof,  and  the  said  transferee  doth 
hereby  agree  to  accept  and  take  the  said 
share  subject  to  the  conditions  aforesaid." 
Accompanying  the  deed  of  transfer  were  the 
shares  of  stock  therein  mentioned,  which 
were  in  the  form  of  a  certificate  under  the 
seal  of  the  corporation,  stating  that  the  own- 
er was  "the  registered  holder"  of  a  certain 
number  of  shares  of  stock  (describing  it) 
"in  H.  U.  Warner  k  Company,  Limited,  sub- 
ject to  the  articles  of  association  and  regu- 
lations of  the  company;  such  shares  being 
numbered     .     .     .    inclusive." 

On  the  29th  of  November,  1890,  Mr.  War- 
ner was  owing  the  English  company  over 
$400,000,  and  in  order  to  secure  the  payment 
thereof  he  transferred  to  two  of  the  direct- 
ors, as  trustees  for  the  company,  4,000  pre- 
ferred and  12,820  common  shares  of  his 
stock,  as  collateral  security;  and  in  the  in- 
strument of  transfer  he  charged  said  shares 
with  the  payment  of  the  debt  and  interest, 
and  agreed  that  all  dividends  payable  there- 
on, as  well  as  those  on  any  other  shares 
registered  in  his  name,  should  be  applied 
upon  his  indebtedness.  In  case  he  did  not 
pay  the  debt  by  the  .1st  of  May,  1891,  he  au- 
thorized the  company  to  sell  "any  of  such 
shares  upon  such  terms  as  they  may  think 
fit,  and  apply  the  proceeds  in  reduction  of  the 
debt."  The  instrument  closed  as  follows: 
It  is  understood  .  •  .  that  I  shall  be  at 
liberty  at  any  time  to  exchange  any  of  the 
above-mentioned  shares  for  other  shares  of 
the  company  of  equal  nominal  value,  should 
I  wish  to  do  so,  and  that  as  the  debt  is  re- 
duced a  proportionate  amount  of  shares  shall 
be  released  and  retransferred  to  me,  or  as  I 
may  direct,  but  so  that  the  company  shall 
at  all  times  retain  shares  taken  at  this  nom- 
inal or  par  value  to  double  the  amount  of 
the  debt  and  interest  remaining  owing."  The 
articles  of  association  of  the  English  com- 
pany, as  originally  adopted,  provided  that 
"the  directors  may  refuse  to  register  the 
transfer  of  any  share  not  fully  paid  up,  if 
the  transfer  is  made  by  a  member  who  is  in- 
debted to  the  company,  or  against  whom 
the  company  has  any  unsatisfi^  claim  or  a 
lien  on  his  shares,  or  if  the  directors  shall 
not  be  satisfied  that  the  proposed  transferee 
is  a  responsible  person."  By  another  clause 
of  the  original  articles  it  was  provide<l  that 
"the  company  shall  have  a  first  and  para- 
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mount  lien  upon  all  the  shares  not  fully 
paid  up,  registered  in  the  name  of  any  mem- 
ber (whether  solely  or  jointly  with  others), 
for  his  debts,  liabilities,  and  engagements, 
solely  or  jointly  with  any  other  person,  to 
or  with  the  company,  whether  the  period  for 
the  payment  or  discharge  thereof  shall  have 
actually  arrived  or  not,  and  such  lien  shall 
extend  to  all  di^ndends  declared  on  such 
shares."  An  independent  article  authorized 
the  directors  to  retain  all  dividends  de- 
clared upon  any  share,  and  apply  them  upon 
any  lien  held  by  the  company  on  any  shares. 
On  the  26th  of  April,  1893,  the  articles  of 
association  were  amended  by  striking  out  the 
words  "not  fully  paid  up  in  each  of  the 
foregoing  clauses.  The  plaintiff  did  not  know 
when  he  made  his  subscription  or  accepted 
the  certificate  that  the  stock  belonged  to  Mr. 
Warner  or  stood  in  his  name.  The  Central 
Trust  Company  knew  it,  however,  but  did 
not  know  that  there  was  any  lien  or  charge 
upon  the  stock  until  about  1 894.  It  received 
$1,200  a  year  from  Warner  for  acting  as 
transfer  agent.  The  shares  of  stock  depos- 
ited with  the  Central  Trust  Company  before 
it  issued  any  certificates  were  sent  by  the 
English  company  to  their  attorneys  in  New 
York,  who  delivered  them  to  S.  V.  White  & 
Co.,  by  whom  they  were  delivered  to  the 
Central  Trust  Company.  Some  of  the  mon- 
ey paid  by  purchasers  of  certificates  went 
back  through  the  same  hands  to  the  Eng- 
lish company,  but  the  subscriptions  received 
in  May  and  June,  1891,  were  paid  by  the 
Central  Trust  Company  to  Mr.  Warner  in- 
dividually. The  plaintiff  testified  that  the 
statements  set  forth  in  the  prospectus  were 
believed  and  relied  upon  by  him,  and  that 
they  induced  him  to  make  the  investment. 
He  had  not  seen  the  form  of  the  deed  of 
transfer  or  of  the  certificate  of  stock  in  the 
English  company  when  he  purchased,  nor 
did  he  ask  to  see  either.  The  Central  Trust 
Company  did  not  state  "as  to  whom  they 
were  acting  as  agents  for."  The  plaintin 
has  been  a  stockbroker  since  1868,  and  for 
some  years  was  vice  chairman  and  chairman 
of  the  New  York  Stock  Exchange.  On  the 
8th  of  May,  1893,  Mr.  Warner  made  a  gen- 
eral assignment  for  the  benefit  of  creditors, 
wliich  covered  a  large  number  of  shares  of 
both  common  and  preferred  stock  standing 
in  his  name;  and  the  assignee  testified  that 
neither  kind  had  any  value,  because  War- 
ner's  interest  had  been  encumbered  bv  obli- 
gations  created  by  him  to  the  English  com- 
pany, which  since  1892  has  refused  to  pay 
drvidcmls  upon  or  to  transfer  any  stock 
registered  in  his  name  until  their  liens  are 
discharged.  In  January,  1894,  the  plaintiff 
presented  his  certificates  to  the  Central 
Trust  Company,  and  demanded  the  shares 
of  stock  purchased  by  him,  refusing  to  ac- 
cept the  deed  of  transfer  from  Mr.  Warner, 
with  a  certificate  of  the  requisite  number  of 
shares  standing  in  his  name  attached  there- 
to. Shortly  afterwards  he  commenced  this 
action,  having  first  offered  to  return  the  divi- 
dends which  he  had  received.  At  the  close 
of  the  evidence  for  the  plaintiff  the  referee 
dismissed   the   complaint,   holding   that   no 
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cause  of  action  had  been  established  against 
the  Central  Trust  Company,  either  ex  delic- 
to or  ex  contractu.  The  judgment  entered 
accordingly  was  afiirmed  by  the  appellate 
division  without  an  opinion,  and  the  plain- 
tiff appealed  to  this  court. 

Mr.  Harry  Van  Ness  Philip,  for  appel- 
lant : 

All  representations  made  by  defendant,  or 
with  its  knowledge  and  consent,  whether 
made  before  or  after  the  delivery  of  the 
trust  certificates,  should  have  been  consid* 
ered  by  the  referee. 

Somtner  v.  Oppenheinif  19  Misc.  605,  44  N. 
Y.  Supp.  396;  White  v.  Benjamin,  150  N. 
Y.  258,  44  N.  E.  956;  Sndth  v.  National 
Ben.  fioc.  123  N.  Y.  85,  9  L.  R.  A.  616,  25  N. 
E.  197. 

The  defendant  is  answerable  .to  the  plain- 
tiff for  all  concealments  of  fact  and  false 
representations. 

A  person  who  has  been  induced  by  fraudu- 
lent representations  to  become  the  purchas- 
er of  property  has,  upon  discovery  of  the 
fraud,  three  remedies  open  to  him,  either  of 
which  he  may  elect.  He  may  rescind  the 
contract  absolutely,  and  sue  in  an  action  at 
law  to  recover  the  consideration  parted  with 
upon  the  fraudulent  contract.  To  maintain 
such  action  he  pust  first  restore,  or  offer  to 
restore,  to  the  other  party  whatever  may 
have  been  received  by  him  by  virtue  of  the 
contract. 

Qould  V.  Cayuga  County  Xat.  Bank,  8C 
N.  Y.  75;  Thayer  v.  Turner,  8  Met.  550; 
Evans  f.  Gale,  17  N.  H.  573,  43  Am.  Dec. 
614. 

He  may  bring  an  action  in  equity  to  re- 
scind the  contract,  and  in  that  action  have 
full  relief, 

Allerton  v.  Allerton,  50  N.  Y.  670. 

Such  an  action  is  not  founded  upon  a  re- 
scission, but  is  maintained  for  a  rescission, 
and  it  is  sufficient,  therefore,  for  the  plain- 
tiff to  offer  in  his  complaint  to  return  what 
he  has  received  and  make  tender  of  it  on  the 
trial. 

Lastly,  he  may  retain  what  he  has  re- 
ceived, and  bring  an  action  at  law  to  recover 
the  damages  sustained.  This  action  pro- 
ceeds upon  an  affirmance  of  the  contract,  and 
the  measure  of  the  plaintiff's  recovery  is  the 
difference  between  the  article  sold  and  what 
it  should  be  according  to  the  representa- 
tions. 

Vail  v.  Rey7wld8,  118  N.  Y.  297,  23  N.  E. 
301 ;  Currier  v.  Poor,  84  Hun,  45,  32  N.  Y. 
Supp.  74,  Reversed  in  155  N.  Y.  344,  49  N. 
E.  937,  on  other  grounds. 

The  action  may  be  sustained  for  want  of 
consideration,  mistake  of  fact,  or  breach  of 
warranty,  a«  well  as  for  fraud. 

Goodman  v.  Ldhorn,  11  App.  Div.  617,  42 
N.  Y.  Supp.  166;  Croxce  v.  Leicin,  95  N.  Y. 
423;  McKnight  v.  Devlin,  52  N.  Y.  399,  11 
Am.  Rep.  715;  Hoe  v.  Sanhom,  21  N.  Y.  552, 
78  Am.  Dec.  163;  Jarvia  v.  Manhattan 
Beach  Co.  25  N.  Y.  S.  R.  3,  6  N.  Y.  Supp. 
703:  Hawkins  v.  Pemhcrion,  51  N.  Y.  198, 
10  Am.  Rep.  695;  Ledicich  v.  McKim,  53  N. 
Y.  307;  Oberlander  v.  Spiess,  45  N.  Y.  178  j 
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Stone  Y.  Frost,  61  N.  Y.  614;  Wehh  v.  Odell, 
49  X.  Y.  583;  Littauer  v.  Goldman,  72  N. 
Y.  50G,  28  Am.  Rep.  171. 

The  Central  Trust  Company  is  liable  to 
plaintiff  as  principal  for  its  part  in  the 
transaction. 

Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am.  Rep. 
51;  Cunningham  v.  Wathenj  14  App.  Div. 
553,  43  N.  Y.  Siipp.  886;  Argersinger  v. 
Macnaughton,  114  N.  Y.  539,  21  N.  E.  1022; 
Mtridtn  Sat.  licmk  v.  Gallaudet,  120  N.  Y. 
298,  24  N.  E.  994 ;  NichoU  v.  Weil,  30  Misc. 
441.  62  \.  Y.  Supp.  477. 

The  defendant  must  make  good  the  repre- 
sentations in  the  several  exhibits. 

Bracken  v.  Qriawold,  112  N.  Y.  454, 
20  N.  E.  376;  Talmadge  v.  Sanitanj 
Seeunty  Co.  31  App,  Div.  498,  52  N.  Y. 
Supp.  139. 

The  allegations  of  fraud  and  conspiracy 
in  the  complaint  do  not  render  it  necessary 
that  the  plaintifT  establish  or  stand  upon  a 
cause  of  action  ex  delicto. 

He  may  recover  in  equity  for  a  rescission 
on  the  ground  of  fraud  or  mistake. 

Byxbie  v.  Wood,  24  N.  Y.  607;  Huhbcll 
V.  Meigs,  50  N.  Y.  487;  Ledwich  v.  McKim, 
53  X.  Y.  307  ;  Freer  v.  Denton,  61  N.  Y.  492; 
Woodbury  v.  Deloss,  -65  Barb.  501 ;  Camp- 
hell  V.  Wright,  21  How.  Pr.  9;  Russell  v. 
Broxcnell,  20  N.  Y.  Week.  Dig.  504;  Qrang- 
ry%  Ins.  Co.  V.  Turner,  61  Ga.  561;  Vree- 
Uind  v.  yetc  Jersey  Stone  .Co.  29  N.  J.  Eq. 
188;  Peebles  v.  Patapsco  Guano  Co.  77  N. 
C.  233,  24  Am.  Rep.  447;  Selma,  M.  d  M. 
R.  Co.  T.  Anderson,  51  Miss.  829;  Hender- 
son V.  San  Antonio  d  M.  G.  R.  Co.  17  Tex. 
5<J0.  67  Am.  Dec.  675;  Arktcright  v.  New- 
bold.  L.  R.  17  Ch.  Div.  301 ;  Gilbert  v.  En- 
dcnn.  L.  R.  9  Ch.  Div.  259 ;  White  v.  Salis- 
bury^ 33  Mo.  150;  Hammond  v.  Pennock, 
fil  X.  Y.  145;  Crump  v.  United  States  Min. 
Co.  7  Gratt.  353,  66  Am.  Dec.  116;  Thomp. 
Corp.  S§  1382,  1470,  1484,  1486;  Kountze  v. 
Kennedy,  147  K.  Y.  124,  29  L.  R.  A.  360, 
41  X.  E.  414;  Talmadge  v.  Sanitary  Securi- 
ty Co.  31  App.  Div.  498,  52  X.  Y.  Supp.  139. 

If  sufficient  facts  are  proved,  they  may  be 
held  to  be  conclusive  evidence  of  scienter. 

Rothschild  v.  J/aofc,  115  N.  Y.  1,  21  N.  E. 
rid;  Dalv  v.  Wise,  132  N.  Y.  312,  16  L.  R. 
A.  2.36,  30  N.  E.  837;  Babcock  v.  Echler, 
24  X.  Y.  623;  Bennett  v.  Judson.  21  N.  Y. 
238:  Hoe  v.  Sanborn,  21  N.  Y.  552,  78  Am. 
Dw.  163;  Dau:son  v.  Chisolm,  15  N.  Y.  S. 
R.  084.  1  N.  Y.  Supp.  171;  Biglcr  v.  Atkins, 
7  X.  Y.  S.  R.  235 ;  Kountze  v.  Kennedy.  147 
K.  Y.  124,  29  L.  R.  A.  360,  41  N.  E.  414. 

Mr.  Adrian  H.  Joline,  for  respondents: 

The  action  was  at  law  to  recover  money 
paid,  based  upon  a  rescission  of  the  trans- 
action on  the  ground  of  fraud,  with  an  of- 
fer to  restore  what  had  been  received.  In 
order  to  recover,  the  plaintiff  was  bound  to 
Bhow  representation,  falsity,  scienter,  de- 
ception, and  injury. 

Arthur  v.  Griswold,  65  N.  Y.  400;  Brack- 
ftt  v.  Orisicold,  112  N.  Y.  454,  20  N.  E. 
376. 

In  this  form  of  action  the  plaintiff  cannot 
ret-over  ae  upon  contract. 

Barnes  v.  Quigley,  59  N.  Y.  265;  South- 
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wick  V.  First  Xat.  Bank,  84  N.  Y.  420;  Mea 
V.  Pierce.  63  Hun,  400,  18  N.  Y.  Supp.  293; 
Patterson  v.  Patterson,  1  Abb.  Pr.  X.  S.  2(52; 
Ransom  v.  Wetmore,  39  Barb.  104;  Walter 
V.  Bennett,  16  N.  Y.  250;  Sibley  v.  Hastings, 
21  Hun,  110;  Bernhard  v.  Seligman,  54  X. 
Y.  661;  Dudley  v.  Scranton,  57  X.  Y.  424; 
Ross  v.  Mather,  51  N.  Y.  108,  10  Am.  Rep. 
562. 

The  character  of  the  action  is  determined 
by  the  complaint.  , 

"Ncudecker  v.  Kohlberg,  81  N.  Y.  296; 
Allen  v.  Allen,  52  Hun,  398,  5  N.  Y.  Supp. 
518. 

The  appellant  has  not  sustained  any  in- 
jury by  any  act  of  respondent.  He  has  an 
absolute  right  to  the  shares,  and  the  refus- 
al of  the  English  company  to  permit  a 
transfer  of  the  shares  is  without  justifica- 
tion. 

There  never  was  any  lien  on  the  shares 
deposited  with  the  trust  company,  which 
anyone  was  entitled  to  assert. 

A  bona  fide  purchaser  for  value  of  a  non- 
negotiable  chose  in  action  from  one  upon 
whom  the  owner  has  imposed  the  apparent 
absolute  ownership  where  its  purchase  is 
made  on  the  faith  of  such  apparent  owner- 
ship, obtains  a  valid  title  as  against  tho 
real  owner,  who  is  estopped  from  asserting 
title  in  hostility  thereto. 

Moore  v.  Metropolitan  Nat.  Bank,  55  N. 
Y.  43,  14  Am.  Rep.  173;  Driscpll  v.  West 
Bradley  d  C.  Mfg.  Co.  59  N.  Y.  96. 

Under  a  general  denial  defendant  may  con- 
trovert by  evidence  any  and  every  fact  by 
which  the  plaintiff  seeks  to  establish  his 
cause  of  action,  and  may  also  show  that 
the  plaintiff  never  had  a  cause  of  action. 

Benton  v.  Hatch,  43  Hun,  142;  Donai  v. 
Metropolitan  FAev.  R.  Co.  14  X.  Y.  S.  R. 
264;  Hier  v.  Grant,  47  X.  Y.  278.  See  also 
Marsh  V.  Dodge,  66  X.  Y.  533;  Schwarz  v. 
Oppold,  74  X.  Y.  307;  Van  Alstyne  v.  Nor- 
ton, 1  Hun,  537. 

At  common  law  a  corporation  had  no  lien 
upon  its  stock  for  debts  due  to  the  company. 

Wcston*s  Case,  L.  R.  4  Ch.  20;  Hamilton, 
Manual  of  Company  Law,  ed.  1891,  144:  Re 
Kingstown^  Ya^ht  Club,  Ir.  L.  R.  21  Eq. 
199;  Pinkett  v.  Wright,  2  Hare,  120;  Massa- 
chusetts Iron  Co.  V.  Hooper,  7  Cush.  183; 
Philadelphia  S.  S.  Dock  Co.  v.  Heron,  52  Pa. 
280;  Sargent  v.  Franklin  Ins.  Co.  8  Pick. 
90,  19  Am.  Dec.  306;  Rinnan  v.  Sullivan 
County  Club,  26  App.  Div.  216,  50  N.  Y, 
Supp.  95. 

It  is  contrary  to  the  policy  of  English  law, 
as  of  American  law,  to  countenance  restric- 
tions on  the  right  to  sell  stock. 

Moffatt  v.  Farquhar,  L.  R.  7  Ch.  Div.  591 ; 
Gilbert's  Case,  L.  R.  5  Ch.  559;  1  Cook, 
Stock  &  Stockholders,  §  520:  2  Thomp. 
Corp.  §  2317;  Brinkerhoff-Farris  Trust  d 
Sav.  Co.  V.  Home  Lumber  Co.  118  Mo.  447, 
24  S.  W.  129;  Driscoll  v.  West  Bradley  d 
C.  Mfg.  Co.  59  N.  Y.  90;  Bank  of  Attica  v. 
Manufacturers*  d  T.  Bank,  20  N.  Y.  501; 
Rosenback  v.  Salt  Springs  Nat.  Bank,  53 
Barb.  405;  Conklin  v.  Second  Nat.  Bank, 
45  N.  Y.  655 ;  Byron  v.  Carter,  22  La.  Ann. 
98;  Plymouth  Bank  v.  Bank  of  Norfolk,  10 
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Pick.  454;  Merchants*  Bank  v.  Bhouset  102 
Pa.  488 ;  Anglo-California  Bank  v.  Grangers' 
Bankj  63  Cal.  359;  First  is  at.  Bank  v.  Lan- 
ier, 11  Wall.  3(59,  20  L.  ed.  I72;  Bullard  v. 
"National  Eagle  Bank,  18  Wall.  589,  21  L. 
ed.  923. 

Vann,  J.,  delivered   the  opinion   of  the 
court : 

The  Central  Trust  Company  (henceforth 
called  the  defendant)  did  not  sell  the  stock 
as  its  own,  but  ohly  as  agent  for  an  undis- 
closed principal.  The  prospectus  did  not 
purport  to  have  been  issued  by  it,  but  by  S. 
V.  White  d^  Co,,  who,  as  bankers,  announced 
■that  they  were  authorized  to  offer  the  stock 
for  subscription,  which,  in  view  of  what  fol- 
lowed, meant  for  sale  by  subscription.  The 
necessary  inference  is  that  they  were  thus 
authorized,  not  by  themselves,  which  would 
be  absurd,  but  by  an  undisclosed  owner. 
This  is  confirmed  by  Warner's  letter  to  them, 
which  was  part  of  the  prospectus,  wherein 
he  said,  "I  have  seen  a  copy  of  your  pro- 
posed circular,  in  which  you  are  about  to 
offer  for  sale  some  of  the  preferred  and  com- 
mon stock  of  said  corporation."  According 
to  the  statements  of  the  prospectus,  the 
shares  of  stock  thus  offered  for  sale  could 
not  have  been  shares  not  yet  issued  by  the 
English  company,  as  claimed  by  the  plain- 
tiff :  for  they  are  not  only  described  as  "full 
paid  and  nonassessable,"  but  are  declared  to 
comprise  "All  stock  held  in  this  country  for 
sale."  The  prospectus  contained  no  repre- 
sentation that  the  defendant  was  the  trans- 
fer agent  of  stock,  as  is  further  claimed  by 
the  plaintiff,  for  there  is  no  express  state- 
ment as  to  what  it  was  an  agent  to  transfer, 
while  the  context  shows  that  the  agency 
was  for  the  transfer  of  certificates,  the  same 
as  the  Union  Trust  Company  was  in  terms, 
and  in  the  same  connection,  stated  to  be  the 
"registrar  of  certificates."  Moreover,  it  was 
distinctly  announced  that  trust-company  cer- 
tificates had  been  issued  by  the  defendant 
"to  comply  with  the  requirements  of  this 
market,"  and  that  the  shares  offered  were 
represented  by  such  certificates,  against 
which  a  like  number  of  shares  had  been  de- 
posited. The  certificates  stated  that  they 
were  transferable  at  the  oflBce  of  the  defend- 
ant. "The  requirements  of  this  market"  re- 
fer to  the  obvious  impossibility  of  transfer- 
ring)  in  this  country,  shares  upon  the  books 
of  a  foreign  corporation,  which  are  neces- 
sarily kept  abroad.  It  was  to  meet  this  dif- 
ficulty, ^s  is  fairly  to  be  inferred  from  the 
language  used,  that  the  scheme  of  issuing 
certificates  was  devised,  so  that  something 
which  stood  for  shares  and  was  capable  of 
immediate  transfer  could  be  handled  in  this 
market  with  the  facility  belonging  to  deal- 
ings on  the  stock  exchange,  for  the  privileges 
of  which,  as  the  prospectus  also  stated,  ap- 
plication would  be  made.  Thus  the  position 
of  the  defendant,  according  to  the  prospect- 
us, wad  as  follows:  It  was  the  depositary 
of  certain  shares  of  stock  in  the  English 
corporation  offered  for  sale  by  S.  V.  White 
&  Co.  for  an  undisclosed  owner,  against 
which   it  was  to  issue  certificates  for  the 
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purpose  of  making  the  stock  marketable  in 
this  countiy,  and  was  to  act  as  agent  for 
the  transfer  of  the  same,  as  well  as  to  re- 
ceive applications  for  the  sale  of  stock. 
This  Was  all  that  the  defendant  represented 
to  the  plaintiff;  for  he  asked  no  questions, 
and  it  made  no  statements,  except  those 
which  appeared  in  the  various  writings. 
When  he  first  dealt  with  the  defendant  be 
knew  all  that  it  knew,  except  that  Warner 
owned  the  stock,  which  was  an  immaterial 
fact,  and  the  form  of  the  deed  of  transfer, 
and  of  the  shares  of  stock  as  issued  by  the 
English  company.  Under  these  circum- 
stances, on  the  21st  of  May,  1891,  he  entered 
the  office  of  the  defendant  and  subscribed  for 
100  shares  of  stock,  made  the  payment  Re- 
quired in  advance,  and  accepted  the  tem- 
poraiy  receipt,  which'  became  the  first  con- 
tract between  the  parties.  By  that  instru- 
ment the  defendant  agreed  that  upon  pay- 
ment of  the  last  instalment  and  the  surren- 
der of  the  receipt  the  plaintiff  should  re- 
ceive a  certificate  issued  by  it,  representing 
the  number  of  shares  on  deposit  with  it  in 
trust,  which  he  subscribed  and  paid  for  un- 
der the  application.  He  made  no  inquiry 
either  as  to  the  form  of  the  certificate  or 
upon  any  other  subject.  The  next  step  waft 
when  he  completed  his  payments  on  the  23d 
of  June,  1891,  and  the  preliminary  contract 
was  performed  by  the  defendant  through 
the  delivery  of  the  certificate  as  it  had 
agreed.  Thereafter  the  certificate  was  the 
only  unperformed  contract  between  the  par- 
ties. Tne  plaintiff  still  made  no  inquiry, 
but  accepted  the  certificate  as  the  completion 
of  the  contract  without  complaint  or  ques- 
tion. Upon  the  delivery  and  acceptance  of 
the  certificate  the  transaction  between  the 
parties  was  complete,  except  that  perform- 
ance was  still  due  from  the  defendant  of  its 
promise  as  contained  in  the  certificate.  If 
that  promise  was  satisfied  by  the  delivery  or 
tender  of  the  deed  of  transfer  signed  by  War- 
ner, and  attached  to  a  certificate  issued  by 
the  English  xompany  for  the  number  of 
shares  required,  no  breach  thereof  by  the  de- 
fendant has  been  shown.  If,  on  the  other 
hand,  it  was  the  duty  of  the  defendant,  un- 
der all  the  circumstances,  to  deliver  an  ef- 
fective deed  of  transfer  of  marketable  stock, 
free  from  lien,  then  the  contract  has  not 
been  performed.  While  the  complaint  may 
be  multifarious,  if  the  evidence  established 
a  cause  of  action  of  any  kind  the  motion  to 
nonsuit  should  not  have  been  granted. 

We  thus  reach  the  question  whether  the 
defendant  tendered  to  the  plaintiff  what  it 
agreed  to.  sell  him.  Disregarding  the  mere 
form  of  the  transaction,  the  thing  sold  was 
stock,  and  did  the  stock  tendered  answer  the 
description  of  the  stock  sold?  Did  the 
minds  of  the  parties  meet  simply  upon 
shares  of  stock  that  were  marketable,  or 
upon  any  shares  of  stock,  whether  market- 
able or  not?  Did  the  defendant  understand 
that  shares  of  stock  lawfully  issued  in  prop- 
er form,  with  genuine  signatures,  was  all 
that  was  required,  regardless  of  whether 
they  were  worthless,  owing  to  a  lien  thereon, 
or  not?     In  answer  to  these  questions  the 
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defendant  invokes  the  venerable  rule  of  cav- 
eat emptor  J  and  holds  it  up  as  a  shield  to 
protect   it    from    liability   to   the   plaintiff. 
That  role  was   rigidly   enforced   for  many 
years,  but^  as  it  was  found  at  times  to  pro; 
mote  injustice,  its  severity  was,  to  some  ex- 
tent,   gradually     but     cautiously     relaxed. 
Thus,  if  one  sold,  as  his  own,  goods  belong- 
ing to  a  stranger,  it  was  at  first  held  that 
the  purchaser    had   no   remedy   unless   the 
«eUer  affirmed    that    the   goods    were    his. 
Dole^s  Case,  Cro.  Eliz.  pt.  1,  p.  44;  Chandelor 
V.  Lopua,  Cro.  Jac.  4;  Roawel  v.  Vaugh<in, 
Cro.  Jac  196.    In  the  course  of  time  this 
harsh  application  of  the  rule  was  overturned 
apOQ  the.  ground  that  the  act  of  selling  was 
an  implied  affirmation  of  title,  where  the 
one  selling  was  in  possession  of  the  thing 
sold.    Crosse  v.  Qardner,  Carth.  90;  Medina 
T.   Bt€>ught<m,    1    Salk.    210;    Defreeze    v. 
Trumper,    1    Johns.   274.    The   doctrine    of 
implied  warranty  thus  made  its  first  inroad 
upon  the  rule  of  caveat  emptor,  owing,  not 
to  what  the  parties  said,  but  to  the  nature 
of  the  transaction.     Since  then  further  in- 
roads have  been  made,  until  the  rule  is  now 
*'regaTded  as  upon  the  whole  well  adapted 
to  protect  right,  to  prevent  i\Tong,  and  to 
provide  a  remedy  for  a  wrong  where  it  has 
occurred."     1  Parsons,  Contr.  8th  ed.  *577. 
Thus   there   is   now,   not   only   an   implied 
warranty   of  title,   but,   under  certain   cir- 
cumstances, of  quality,  also,   as   where   the 
sale  is  by  sample,  or  Uie  buyer  has  no  ade- 
quate opportunity  to  examine  before  pur- 
enasing,  as  well  as  in  some  other  instances. 
Carleton  v.  Lomhard,  A,   d,  Co,  149    N.    Y. 
137,  43  N.  E.  422;  White  v.  Miller,  71  N.  Y. 
118,  27  Am.  Rep.  13;   Van  Wyck  v.  Allen, 
«9  N.  Y.  61,  25  Am.  Rep.  136;  Leonard  v. 
Foirlcr,  44  N.  Y.  289;  Kellogg  Bridge  Co, 
V.  HamiUon,  llO  U.  S.  108,  28  L.  ed.  86,  3 
Sup.    Ct.    Rep.    637;  Hihhert    v.     8hee,    1 
Campb.   113.     While  the  obligation  of  the 
Tendor  is  described  by  some  courts  as  aris- 
ing from  an   implied  warranty,  by  others 
from  a  daty  imputed  by  law,  and  by  others 
ftill  as  an  implied  condition  of  existence  or 
identity  of  the  thing  sold,  all  mean  that  the 
lav  imputes  a  duty  to  the  seller,  under  cer- 
tain circumfitanoes,  whether  he  actually  in- 
tended to  assume  it   or   not.    The   modern 
tendency  is  to  impute  a  duty  whenever  it  is 
required  by  good  faith  in  commercial  deal- 
ings.   Fides  servanda  est.    When,  from  the 
nature  of  the  transaction    or   the    relative 
situation  or  circumstances  of  the  parties,  a 
legal  duty  should  reasonably  be  imputed  to 
the  seller  of  personal  property,  in  the  in- 
terest of  commerce,  and  to  enable  the  pur- 
chaser to  ^et  what  he  paid  for,  the  law  will 
generally  impute  one,  although  progress  in 
that  direction  has  been  slow  and  cautious, 
in  view  of  the  ancient  rule  of  caveat  emptor. 
T^  principle  which  governs  sales  of  tangi- 
ble chattels  applies  with  equal  force  to  sales 
of  incorporeal  chattels,  such  as  a  promis- 
vny  note  without  indorsement,  or  a  share 
cf  stock,  where  the  thing  actually  sold  is 
ihe  right  evidenced  by  a  piece  of  paper  with 
a  particular  name,  though  the  form  of  sale 


the    leading    authorities    relating    to    this 
branch  of  the  subject  may  be  useful. 

In  Delaware  Bank  v.  Jarvis,  20  N.  Y. 
226,  the  defendant  had  transferred  to  the 
plaintiff,  without  indorsement,  a  promissory 
note  which  had  been  taken  at  a  usurious 
premium.  The  court  held  that  whether  the 
defendant  had  knowledge  of  the  usury  was 
not  a  material  circumstance,  and  "that  the 
vendor  of  a  chose  in  action,  in  the  absence 
of  express  stipulations,  impliedly  warrants 
its  leeal  soundness  and  validity."  Ten 
years  later  this  case  was  followed  and  made 
the  basis  of  judgment  in  Fake  v.  Smith,  2 
Abb.  App.  Dec.  76.  Webb  v.  Odell,  49  N. 
Y.  583,  was  a  similar  case,  and  the  same  re- 
sult was  reached,  but  upon  a  somewhat  dif- 
ferent ground.  The  court  said:  "It  is  a 
general  rule  that  upon  the  sale  and  delivery 
of  personal  property,  without  fraud  or  war- 
ranty, no  action  will  lie  against  the  vendor 
to  recover  damages  for  any  defecta  which 
may  exist;  and  this  rule  applies  when  the 
article  differs  from  the  representations  of 
the  seller  as  to  quality,  unless  such  repre- 
sentations were  fraudulent.  But  when  the 
thing  sold  differs  in  substance  from  what 
the  purchaser  was  led  by  the  vendor  to  be- 
lieve he  was  buying,  and  the  difference  in 
subject-matter  is  so  substantial  and  essen- 
tial in  character  as  to  amount  to  a  failure 
of  consideration,  there  is  no  contract,  and 
the  purchaser  may  recover  back  the  money 
paid.  Kerr,  Fraud  &  Mistake,  58  et  seq." 
In  LedvAoh  v.  McKim,  53  N.  Y.  307,  some 
railroad  bonds  turned  out  to  be  worthless 
because  they  were  not  perfect  when  they 
passed  from  the  possession  of  the  defend- 
ants to  that  of  the  plaintiff's  assignor,  for 
the  want  of  an  indorsement  by  the  company 
as  to  where  they  were  to  be  paid.  It  was 
held  that  there  was  an  implied  warranty  of 
title  in  the  assignor,  and  that  upon  failure 
of  title  he  was  liable.  In  the  course  of  its 
opinion  the  court  said:  "It  is  not  to  be 
disputed  that,  if  these  papers  are  other  than 
negotiable  instruments,  there  was  in  the 
sale  of  them  by  the  defendants  an  implied 
warranty  of  their  title  to  them,  and  that  on 
a  failure  of  title  they  are  liable.  The  de- 
fendants insist,  however,  that  they  only  im- 
pliedly warrant  the  genuineness  of  the  ex- 
ecution of  the  instrument.  In  this  they  err. 
Murray  v.  Judah,  6  Cow.  484.  The  seller 
warrants  the  genuineness  of  the  instrument, 
and  that  it  is  what  it  purports  to  be. 
Gumey  v.  Womersley,  28  Eng.  L.  jb  Eq. 
266;  see  Thrall  v.  Neioell,  19  Vt.  202,  47 
Am.  Dec.  682."  In  Ross  v.  Terry,  63  N.  Y. 
613,  the  rule  of  implied  warranty  on  the 
part  of  the  vendor  was  applied  to  the  sale 
of  a  bond  and  mortgage  which  were  usuri- 
ous and  void,  but  the  defendant  knew  it  at 
the  time  of  the  sale.  There  was  no  ques- 
tion of  usury  in  People's  Bwnk  v.  Bogart,  81 
N.  Y.  101,  37  Am.  Rep.  481,  where  it  was 
held  that  there  was  no  implied  warrknty 
or  representation  on  the  part  of  the  vendor 
of  a  bill,  valid  in  the  hands  of  an  indorsee, 
that  it  was  drawn  against  funds,  or  that  it 
was  not  accommodation  paper,  because  ac- 


is  of  the  paper  itself.    An  examination  of   commodation  acceptances  "are  certainly  not 
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unusual  commercial  transactions/'  and  are 
not    necessarily    "inconsistent     with     good 
faith  or  solvency."     So,    in    Mandeville    v. 
NewtoHy  119  'S/Y.  10,  23  N.  E.  920,  where 
a  party  held  certain  notes,  and  other  indebt- 
edness against  the  maker  of  the  notes,  and 
also  held  certain  claims  as  collateral  secur- 
ity therefor,  but  after  making  various  col- 
lections on  the  collaterals,  sufficient  to  pay 
the  notes,  no  application  having  been  made 
in  payment  of  any  specific  items  of  indebted- 
ness, at  the  instance  of  the  debtor,  and  on 
payment  of  the  balance  due  him,  the  holder 
assigned  his   claims    and    transferred    the 
notes,  with  the  collaterals,  to  another  credi- 
tor, without  any  express  warranty  that  the 
notes  were  valid  outstanding  obligations,  it 
was  held  that  no    warranty   could    be    im- 
plied, because  it    was    not    in    any    proper 
sense  a  purchase  of  the  notes,  except  in  so 
far  as   they,  with   the  other  claims  trans- 
ferred at  the  same  time,  represented  the  bal- 
ance which  after  the    application    of    what 
had  been  collected  would  remain  due  on  the 
claims    transferred.     In   Littauer    v.    Oold- 
many  72  N.  Y.  606,  28  Am.  Rep.  171,  it  was 
held  that  upon    the    transfer,    without  in- 
dorsement or  representation,  of    a    promis- 
sory note  tainted  with  usury,  in  the  absence 
of  knowledge  of  the  fact  on  the  part  of  the 
seller  at  the  time  of  the  transfer,  no  war- 
ranty against  the  defect  will  be  implied,  be- 
cause a  scienter  is  essential  to  establish  an 
implied  warranty  as    to    the    validity  of    a 
promissory  note.    This  authority,  which  ap- 
parently controlled  the  referee  in  deciding 
the  case  now  before    us,  has    not    escaped 
criticism.     Thus,  in  Meyer  v.  Richards,  163 
U.  S.  385,  411,  41  L.  ed.  199,  209,  16  Sup. 
Ct.   Rep.   1148,   1158,  after  a  thorough  re- 
view of  the  leading  authorities  in  this  coun- 
try and  England,  the  court  said:     "There 
is  an  exceptional  case,  Littauer  v.  Ooldman, 
(1878)   72  N.    Y.    506,   28   Am.    Rep.    171, 
which  holds  that  the    common-law    obliga- 
tion as  to  the  implied  warranty  of  identity 
in  the  thing  sold,  in  the  case  of  commercial 
paper,  extends  only  to  the  genuineness  of 
the  instrument.    The  case  was  one  involv- 
ing the  millity  of  a  usurious  note,  and,  if 
correctly  decided,  would    be    authority    for 
the  proposition  that  there   was   a   peculiar 
species  of  warranty  in  the  sale  of  commer- 
cial   paper,    differing    from    all    others;  in 
other  words,  that  there  was  a  law  merchant 
of  warranty  where  there  was  no  commercial 
contract.     The  opinion  in    this    case    illus- 
trates the  same  contradictory  position  pre- 
sented here  by  the  argument  of  the  defend- 
ant in  error,  to  which  we  have  just  called 
attention;  that  is,  that  it  admits  the  com- 
mon-law rule,  and  then  denies  its  essential 
result,  by  eliminating  conditions  of  nonex- 
istence which  are  necessarily  embraced  by 
it.     It  follows  that  this  New  York  decision 
leads  logically  to  the  view  expressed  in  the 
Maine  and  Maryland  cases  just  referred  to, 
for    either    the    principle  of  warranty    of 
identity  must  be  accepted  or  rejected.     It 
cannot  be  accepted,  and  its  legitimate  and 
inevitable  resu}ts  be  denied.    iSie  rule  there 
announced  was  in  conflict  with  previous  de- 
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cisions  in   New  York,  and  the  decision  is 
strongly  criticised  by  the  court  of  errors  and 
appeals  of  New  Jersey  in  Wood  v.  Sheldon, 
42  N.  J.  L.  421,  425,  36  Am.  Rep.  623."    In 
Meyer  v,  Richards  it  was  held  that,  in  a  sale 
of  commercial   paper  without  indorsement, 
the     obligation   of    the   vendor   is    not   re- 
stricted to  the  mere  question  of  forgery  vel 
non,  but  depends  upon  whether  he  has  de- 
livered  that  which  he  contracted  to  sell; 
this  rule  being  designated  in  England  as  a 
condition  of  the  principal   contract,  as  to 
the    essence    and    substance    of   the  thing 
agreed  to  be  sold,  and  in  this  country  being 
^neralfy   termed   an   implied   warranty  of 
identity  of  the  thing  sola.     In  view  of  the 
latest  case  in  this  court  upon  the  Object  of 
implied  warranty,  Littauer  v.  Ooldman  may 
properly  be  limited  to  commercial  paper,  as 
it  is  the  policy  of  the  law  to  throw  special 
safeguards  around  the  transfer  of  such  prop- 
erty.   Although  cited  in  the  case  of  Fland- 
row  V.  Hammond,  148  N.  Y.  129,  42  N.  E. 
511,  it  was  not  allowed  to  control  the  de- 
cision.    In  the  Plandrow  Case,  on  the  sale 
of  a  judgment  by  a  party  who   had    levied 
upon  it  and  bought  it  on  execution  sale,  in 
pursuance  of  an  agreement  to  bid  it  off  in 
satisfaction  Of  the  execution  and  transfer 
it  to  the    other    party,  who    advanced    the 
money  for  the  expenses  of  the  proceedings, 
it  was  held  that  there  was  an  implied  war- 
ranty, not  only  of  the  existence  of  a  valid 
judgment,  but  that  a  valid  lien  had  been  ac- 
quired thereon  by  the  levy,  under  which  title 
could  be  acquired  by  sale  upon  execution. 
This   case    rests    upon   the   principle    that,, 
where  one  sells  *ba  his   own   an   incorporeal 
chattel,  a  warranty  will  be  implied  when- 
ever and  to   the   extent    required   by    good 
faith.     See  also  Stone  v.  Frost,    61    N.    iV 
614;  Roberts  v.  Fisher,  43  N.  Y.  159,  3  Am. 
Rep.  680;  McCoy  v.  Artcher,  3  Barb.  323; 
Dresser  v.  Ainsworth,  9  Barb.  619;  Carman 
V.  Trude,  25  How.  Pr.  440. 

Tlie  cases  in  other  states,  with  few  excep- 
tions, hold  that    upon    the    sale    of    stock, 
bonds,  etc.,  there    is    an    implied   warranty 
that  the  thing  sold  is  what  it  purports  to 
be.     Wood  V.  Sheldon,  42  X.  J.  L.  421,  36 
Am.  Rep.  523 ;  Thrall  v.  yewell,  19  Vt.  208, 
47  Am.  Dec.    682;  Allen    v.    Clnrk,  49    Vt. 
390;  Flynn  v.  Allen,  57  Pa.  482;  Brotm  v. 
Ames,  59  Minn.  476,  61  N.  W.  448;  Wore  v. 
McCorm4Jck,  96  Ky.  139,  28  S.  W.  157,  959; 
Bell  V.  Cafferty,  21  Ind.  411 ;  Lyons  v.  Mill- 
er, 6  Gratt.  427,  52  Am.  Dec.  129;  Aldrich 
V.  Jackson^  5  R.  I.  218;  Merriam  v.  Wolcott,. 
3  Allen,  258,  80    Am.    Dec.    69;  Lohdell  v. 
Baker,  3  Met.  472 ;  Giffert  v.  West,  33  Wis. 
617,  37    Wis.    115;  Daskam    v.    Ullman,  74 
Wis.  474,  43  N.  W.  321 ;  Smith  v.  McNair^ 
19  Kan.  330,  27    Am.    Rep.    117;  Rogers    v. 
Walsh,  12  Neb.  28,   10  N.  W.  467;    Buss^t 
V.  Sibley,  66  Me.    192,    22    Am.    Rep.   557; 
Terry  v.  Bissell,  26  Conn.  23.     The  position 
of  the  English    courts    is    fairly  stated    in 
Benjamin  on  Sales,  when  he  says:     "Under 
this  head  may  also  properly  be  included  the 
class  of  cases  in  which  it  has  been  held  that 
the  vendor  who  sells  bills  of  exchange,  notes 
shares,  certificates,  and  other  securities,   is- 
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bound,  not  by  the  collateral  contract  of  war- 
ranty, but  by  the  principal  contract  itself, 
to  deliver,  as  a  condition    precedent,    that 
which  is  genuine,  not  that  which  is  false, 
counterfeit,  or  not  marketable  by  the  name 
or  denomination    used    in    describing    it." 
Benjamin.  Sales,   7th   ed.   §    607;  Young  v. 
Cole,  3  Bing.  N.  C.  724;  Weatropp  v.  Solo- 
mon, 8  C.  B.  345;  Oompertz  v.  Bartteit,  23 
L.  J.  Q.  B.  N.  S.  65;  Ottmey  v.  Womeraley, 
24  L.  J.  Q.  B.  N.  S.  46.     Story,  in  his  work 
on  Promissory  Notes  (§§  118  et  seq.),  says 
that  the  seller  of  a  note  warrants,  by  impli- 
eaition,  unless  otherwise  agreed,  that   he   is 
the  lawful  holder  and  has  a  just  and  valid 
title  to  the  instrument,  and  a  right  to  trans- 
fer it  by  delivery ;    that  the  instrument  is 
genuine,  and  not  forged  or  fictitious;   that 
it  is  of  the  kind  and  description  it  purports 
on  its  face  to  be :  and  that  he  has  no  knowl- 
edge of  any  facts  which  prove  the  instru- 
ment, if  originally  valid,    to    be    worthless, 
either  by  failure  of  the  maker,  or  by  its  be- 
ing already  paid,  or  otherwise  to  have  be- 
come void    or    defunct.     He    further    says, 
however,  that  the  authorities  are  in  conflict 
vhen  a  fact  exists  which  makes  the  note  of 
no  value,  but  both  parties  are  equally  igno- 
rant and    equally    innocent.     Under    these 
rircuinstanoeft  the  learned    author    declares 
that  the  weight  of  reasoning  and  the  weight 
of  authority  seem  to  be  in  favor  of  holding 
that  the  seller  in  such  cases  must  bear  the 
ioss.     See  also  Schouler,  Pers.  Prop.  §  318; 
Dan.  Neg.  Inst,    i    730;    Byles,  Bills,    278; 
Biddle,     Stockbrokers,    266;     2     Randolph, 
Com.  Paper,  $  757. 

We  think  it  was  a  condition  of  the  sale, 
whether  called  an  "implied  warranty"  or 
any  other  name,  that  the  defendant  was  to 
deliver  marketable  stock  free  from  lien;  for 
that  alone  would  meet  the  description  of  the 
thing  sold,  under  the  circumstances  sur- 
rounding the  parties  when  the  sale  was 
made.  Shares  of  stock  so  covered  with  liens 
as  to  be  of  no  value  are  not  what  the  parties 
meant:  for  such  shares  would  be  worth  no 
more  than  If  the  signatures  to  the  certifi- 
cates had  been  forged,  although  but  for  the 
liens  the  stock  would  have  been  worth  the 
sum  paid  for  it.  The  substance  of  the  thing 
sold  was  not  stock  of  any  particular  market 
value,  but  unencumbered  stock,  of  the  same 
value  an  free  shares,  such  as  persons  of  or- 
dinary intelligence  would  understand  was 
meant  by  the  general  description  of  stock. 
By  a  "share  of  stock"  the  parties  did  not 
mean  half  a  share  or  any  fraction  of  a  share 
representing  an  equity  of  redemption,  but 
an  entire  share  not  cut  down  by  a  charge. 
They  meant  a  share,  the  owner  of  which,  and 
not  the  lienor,  would  be  entitled  to  the  div- 
idends thereon,  and  which  was  worth  as 
miK'h  as  any  other  share  of  the  same  class. 
The  defendant  cannot  escape  liability  by 
claiming  that  it  sold  as  agent,  for  it  did 
not  df»c1ose  the  name  of  its  principal.  The 
lame  claim  was  made  in  Holt  v.  Ross,  54 
N.  Y.  472,  474,  13  Am.  Rep.  615,  but  the 
court  said :  **Tlie  express  company,  when  it 
presented  the  draft  to  the  plaintiffs  for  pay- 
ment and  received  payment,  did  not  disclose 
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its  agency.  Therefore  it  is  liable  as  if 
actually  principal  in  the  transaction.  It 
was  so  decided  in  Canal  Bank  v.  Bank  of 
Albany,  1  Hill,  287.  It  was  not  sufficient 
that  the  defendant  acted  as  agent.  To  shield 
itself  from  liability,  it  should  have  dis- 
closed its  agency.  Such  is  the  rule  as  to 
all  agents.  To  shield  themselves  from  lia- 
bility for  their  acts,  they  must  give  the 
names  of  their  principals."  This  is  true 
even  if  the  plaintiff  knew  that  the  defendant 
was  acting  as  agent  for  someone,  but  did  not 
know  for  whom.  Cobb  v.  Knapp,  71  N.  Y. 
348,  27  Am.  Rep.  51 ;  Argersinger  v.  J/o- 
naughton,  114  N.  Y.  535,  21  N.  E.  1022; 
Cabot  Bank  v.  Morton,  4  Gray,  156.  The 
defendant  was  the  central  figure  in  a  plan 
to  make  shares  issued  by  an  English  corpo- 
ration readily  marketable  in  this  country. 
For  that  purpose  it  issued  the  certificates 
of  transfer,  and  accepted  the  position  of 
agent  to  transfer  certificates  in  considera- 
tion of  an  annual  salary.  It  held  but  the 
shares  in  its-  possession  for  sale  as  market- 
able. The  acts  of  certifying,  offering  for 
sale,  and  selling  were  in  substance  an  asser- 
tion to  that  effect.  Its  position  was  one  of 
trust,  and  invited  the  confidence  of  the  pub- 
lic. What  a  trust  company  sells,  even  for 
a  third  person,  under  such  circumstances, 
the  purchaser  may  reasonably  expect  to  re- 
ceive in  essence  and  substance,  and  not  its 
mere  shadow.  It  held  the  shares  and  the 
deeds  of  transfer  in  trust  for  purchasers, 
and  expressly  agreed  to  make  delivery  upon 
demand.  It  was  to  deliver  something  which 
it  knew  purchasers  would  expect,  and  which 
of  necessity  it  must  itself  have  expected, 
would  result  in  the  transfer  of  marketable 
shares.  The  position  which  it  occupied  and 
the  circumstances  surrounding  it  when  it 
contracted  with  the  plaintiff  cast  upon  it 
the  duty  of  exercising  due  care  in  discharg- 
ing the  trust  relation  which  it  had  assumed. 
It  knew,  but  the  plaintiff  did  not  know,  that 
the.  shares  in  its  possession  were  issued  by 
the  English  company  subject,  in  express 
terms,  to  its  articles  of  association  and  regu- 
lations: that  the  deed  of  transfer  was  like- 
wise "subject  to  the  several  conditions  on 
which"  the  transferrer  held  the  shares  "im- 
mediately before  the  execution"  thereof; 
and  that  it  also  contained  a  covenant  on 
the  part  ol  the  transferee  "to  accept  and 
take  the  said  shares  subject  to  the  condi- 
tions aforesaid."  Under  these  circumstan- 
ces the  law  imputed  to  the  defendant  the 
duty  of  inquiring  to  see  whether  there  was 
anything  behind  the  conditions  appearing 
on  the  face  of  the  papers  in  its  possession 
which  would  make  the  shares  unmarketable, 
before  it  undertook  to  place  them  on  the  mar- 
ket under  the  sanction  of  its  name  and  the 
confidence  invited  by  its  standing.  Its  posi- 
tion and  superior  knowledge  put  it  upon  in- 
quiry, and  the  law  charges  it  with  knowing 
whatever  proper  inquiry  at  the  proper  place 
would  have  disclosed.  Inquiry  at  the  office  of 
the  English  company,  in  person  or  by  letter, 
would  have  disclosed  the  lien,  and  prevented 
the  defendant  from  being  imposed  upon  itself 
and  from  unintentionally  imposing  upon  oth- 
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era.  Whether  the  lien  has  been  waived  bv 
the  English  oompany,  or  discharged  acoord- 
ing  to  the  terms  of  the  instrument  which 
created  it,  were  matters  of  defense,  which 
were  not  entered  upon  by  the  defendant,  be- 
cause a  nonsuit  was  granted.  While  some 
facts  bearing  upon  these  questions  were 
brought  out  upon  cross-examination,  the  ref- 
eree did  not  pass  upon  them,  because,  in  the 
view  he  took  of  the  case,  it  was  unnecessary, 
as  he  was  of  the  opinion  that  the  defendant 
was  not  under  the  legal  duty  of  delivering 
shares  free  from  liens.  We  have  taken  the 
opposite  view,  which  renders  a  new  trial  nec- 
essary, when  the  facts  can  be  fully  devel- 
oped, and  any  alleged  defense  intelligently 
passed  upon. 

We  discharge  our  present  duty  hy  revers- 
ing the  judgments  below  and  ordering  a  new 
trial,  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  and  Bartlett,  Martin, 
Cvllen,  and  Wemer,  JJ.,  concur. 

Cfrray,  J.,  dissenting: 

I  dissent^  and  for  these  reasons,  briefly: 
Assuming  that  the  plaintiff  can  recover  as 
for  a  breach  of  contract,  notwithstanding 
that  his  complaint  is  based  solely  upon 
fraud  and  deceit,  I  think  that  he  failed  to 
make  out  any  case  against  the  respondent, 
the  trust  company.  The  latter  did  not  sell 
the  stock,  either  as  its  own,  or  as  agent  for 
an  undisclosed  principal.  It  was  not  in  any 
strict  sense  Warner's  agent.  It  was  merely 
an  agency  selected  by  him  for  the  safe  de- 
posit and  custody  of  the  English  stock  and  of 
the  moneys,  and  for  the  convenient  trans- 
ferring of  the  interests  of  those  who  might 
deal  in  the  stock.  It  made  no  representa- 
tions as  to  the  value  or  character  of  the 
stock.  Its  undertaking  was  contained  in 
the  "trust  receipts"  which  it  issued,  and 
tiiat  was  to  act  as  the  agent  for  their  trans- 
fer, and,  upon  their  surrender,  to  deliver  the 
shares  theretofore  deposited  with  it,  to.  the 
amount  called  for  by  the  trust  receipts,  with 
the  deeds  of  transfer  thereof.  Whatever 
material  representations  were  made  concern- 
ing the  stock  were  contained  in  the  prospec- 
tus issued  by  S.  V.  White  &  Co.  It  behooved 
the  plaintiff,  if  he  desired  to  satisfy  himself 
further  upon  the  subject  of  the  shares  as  is- 
sued by  the  English  corporation,  to  make 
proper  inquiries.  He  knew  he  was  buying 
the  stodc  of  a  foreign  corporation,  and  that 
he  was  to  receive  it  under  a  deed  of  transfer 
which  accompanied  the  deposit  of  the  stock. 
In  such  a  case  prudence  would  seem  to  dic- 
tate the  duty  of  inquiry  concerning  the  terms 
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of  the  deed  of  transfer,  if  not,  perhaps,  also, 
concerning  the  b^-laws  or  regulations  of  the 
foreign  corporation.  He  could  not  saddle 
the  trust  company  with  an  unexpected  and 
unusual  liability  by  mere  assumptions  con- 
cerning the  shares  deposited  with  it.  It  was 
not  bound  to  volunteer  information,  and  tlie 
plaintiff  was  no  novice  in  such  matters.  He 
knew  that  the  shares  offered  for  sale  had 
been  issued  by  the  English  company,  that  tlie 
trust  company  wus  not  placing  tiiem  upon 
the  market,  that  the  trust  receipts  expressed 
the  obligations  of  the  trust  company  towards 
him,  and  that  the  functions  assumed  by  it 
were  to  hold  certain  shares  of  stock  delivered 
to  it,  until  the  sui^render  in  exchange  there- 
for of  the  trust  receipts,  acting  meanwhile  &» 
an  agent  for  the  convenient  transfer  of  tiie 
receipts.  Nor  could  the  trust  oomptilny  be 
made  responsible  for  the  acts  of  the  directors 
or  managing  agents  of  the  English  corporation 
in  attempting  to  reserve  or  provide  for  a 
lien  upon  the  fully  paid-up  shares  of  stock  at 
a  time .  subsequent  to  their  delivery  to  the 
trust  company.  If  conceivable  that  that 
was  permissible  under  English  laws,  it  was 
at  most  a  secret  arrangement  with  the  stock- 
holder, and  it  could  have  no  retroactive  ef- 
fect. But,  as  it  was,  why  or  how  is  the  trust 
company  to  be  held  responsible?  As  before 
remarked,  it  made  no  representations  about 
■the  stock,  it  sustained  no  contractual  rela- 
tion with  the  English  company,  and  it  was 
not  called  upon  to  do  anything.  It  was  pow- 
erless to  change  the  situation,  and  whatever 
remedy  the  plaintiff  had  was  against  White 
&  Co.,  or  their  principal,  Warner,  if  not 
against  the  English  company.  I  think  the 
trust  company  met  its  obligation  to  the 
plaintiff,  and  that,  if  he  has  sustained  any  le- 
gal damage  at  all,  it  is  due  to  his  own  fail- 
ure to  inform  himself  concerning  his  pro- 
posed investment,  and  not  to  any  act  of  omis- 
sion by  the  trust  company.  I  not  only  doubt 
the  soundness  of  the  doctrine  upon  which  it 
is  sought  to  impute  to  the  trust  company  a 
liability  akin  to  that  which  it  would  be  un- 
der as  a  vendor,  but  I  doubt  its  wisdom.  THe 
trust  company  is  one  of  a  number  of  like  in- 
stitutions, which  afford  the  community  safe 
and  convenient  agencies  in  financial  transac- 
tions of  magnitude,  where  responsibility  for 
the  safety  of  values  confided  to  them,  as  well 
as  a  complete  and  effective  machinery,  are 
demanded.  It  is  sought  to  impute  to  this 
trust  company  duties  and  liabilities  which 
its  conduct  did  not  suggest,  and  which  were 
not' within  the  strict  terms  of  its  undertak- 
ing. I  think  that  the  judgment  should  be 
affirmed. 
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City  of  NEW  ORLEANS 

V. 

August  FABER,  Appi. 
(105  La.  208.) 

*1.    Tke  ordiiiABce  of  the  Ifevr  Orleans 

.  eltj  eovmcil.  No.  312,  N.  C.  S.,  adopted  un- 
der tbe  authority  of  act  No.  34  of  1900,  in 
prohibltiniT  private  marketa  wltbln  3,200  feet 
of  the  public  markets,  yiolatea  none  of  the 
proTlslona  of  the  state  or  Federal  Constltu- 
UoDs  which  are  here  Invoked. 

t.  It  is  vrlthlii  tlie  pollee  poorer  and 
lecislnti've  dlaoretion  of  tlie  elty  of 
5ew  Orleans,  under  said  act  of  the  general 
anemblj,  to  require  certain  food  commodi- 
Uei  to  be  sold  only  In  the  public  markets ;  and 
the  fact  that  the  ordinance  In  question  may 
kave  the  effect  of  compelling  dealers  in  such 
eoounodltles  to  go  Into  the  public  markets,  or 
else  to  go  out  of  business,  does  not  affect  the 
Talldity  of  the  ordlaance. 

S.  It  Is  eontpetent  for  tKe  ottT*  under  ex- 
isting lavrs,  to  authorise  persons  to  build 
narkets  and  to  collect  the  revenues  thereof 
tot  a  fixed  period,  in  consideration  of  their 
conveying  the  property  to  the  city ;  such  mar- 
kets to  be  under  the  control  of  the  city,  and 
to  be,  in  all  respects,  -governed  by  the  regu- 
lations applicable  to  other  public  markets. 

(March  5,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  this  Recorder's  Court  of  the  City  of 
New  Orleans  convicting  him  of  violating  the 
provisions  of  the  ci^  ordinance  regulating 
private  markets.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

UfMn,  E.  Howard  MoCaleb  and  E.  H. 
KcCaleVy  Jr.,  for  appellant: 

Ordinance  No.  312,  N.  C.  S.,  is  illegal, 
because  even  the  police  power  does  not  ex- 
tend to  the  destruction  or  driving  to  incon- 
venient or  unprofitable  localities  of  neces- 
niy  or  useful  occupations  carried  on  in  such 
Bttimer  as  to  be  harmless. 

Stackion  Laundry  Casey  26  Fed.  614; 
Be  Bong  Wah,  82  Fed.  623. 

Courts  look  at  the  substance  of  things, 
tnd  where  a  statute  purporting  to  have 
Wn  enacted  to  protect  the  pulnic  health, 
t^  puUic  morals,  or  the  public  safety,  has 
BO  real  or  substantial  relation  to  those  ob- 
i^s,  or  is  a  palpable  invasion  of  rights 
^ecnred  hy  the  fundamental  law,  it  is  &eir 
duty  to  so  adjudge,  and  thereby  give  ef- 
ifvi  to  the  Constitution. 

Mugkr  v.  Kansas,  123  U.  S.  661,  31  L. 
M.  210,  8  Sup.  Ct.  Rep.  273  j  State  v. 
Bfcwfr,  36  La.  Ann.  366;  Chicago  v.  N etcher, 

1*^  111.  104,   48    L.  R.  A.  261,   56   N.   E. 

:o7. 

The  power  to  regulate  does  not  include 
^  power  to  prohibit  and  suppress  a  law- 
W  occupation. 

*Headnote8  by  Mokbob,  J. 

J*OTE.— Air~tolniarket  regulations  restricting 
*^  lee  also  State  v.  Sarradat  (La.)  24  L.R. 
^  ^4.  and  note. 
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State  V.  Oicen,  50  La.  Ann.  1181,  24  So. 
187;  florr  &  B.  Mun.  PoL  Ord.  pp.  31,  32; 
Dill.  Mun.  Corp.  2d  ed.  SS  257,  250,  261. 

When  the  power  to  legislate  on  a  given  sub- 
ject is  conferred  upon  a  municipal  corpora- 
tion, but  the  mode  of  its  exercise  is  not  pro- 
scribed, then  the  ordinance  passed  in  pursu- 
ance thereof  must  be  a  reasonable  exercise  of 
the  power,  or  it  will  be  pronounced  invalid. 

Dill.  Mun.  Corp.  2d  ed.  {  262;  State  v. 
Dubarry,  46  La.  Ann.  33,  14  So.  298. 

Regulations  enacted  under  the  power  to 
regulate  markets,  or  under  the  police  power, 
whether  directed  to  the  proper  internal  po? 
lice,  or  to  the  conditions,  methods,  and  times 
of  conducting  traffic  in  marketable  articles 
outside  the  public  market  itself,  in  order  to 
be  valid  must  be  of  a  police  or  sanitary  char- 
acter in  fact,  and  not  merely  an  attempt  to 
restrain  trade  under  the  color  of  regulating 
it. 

St.  Paul  y.  LwUOer,  2  Minn.  190,  72  Am. 
Dec.  80 ;  Burlington  v.  Dankicardt,  73  Iowa, 
170,  34  N.  W.  801 ;  Spellman  v.  New  Orleane, 
3  Inters.  C6m.  Rep.  575,  46  Fed.  3. 

The  ordinance  is  unreasonable  and  against 
common  right. 

Shrevcport  v.  Rahinaan,  51  La.  Ann.  1814, 
26  So.  27? ;  Crowley  v.  West,  52  La.  Ann. 
526,  47  L.  R.  A.  652,  27  So.  53;  Semor  ▼. 
Pierce,  31  Fed.  630. 

Prohibiting  sales  by  certain  persons  or 
certain  places  creates  a  partial  or  entire  mo- 
nopoly* 

Chicago  v.  Rumpff,  45  HI.  00,  92  Am.  Dee. 
196;  Mulford  v.  Beveridge,  78  111.  455. 

A  municipal  corporation  cannot  confer  up- 
on private  indiviauals  the  right  to  collect 
maricet  revenues,  and  prohibit  others  from 
keeping  private  markets  within  the  limits  of 
the  markets  constructed  and  operated  by  the 
mimicipal  grantees. 

Bloomin^on  v.  Wdhl,  46  111.  492;  Bethune 
V.  Hughes,  28  Ga.  563,  73  Am.  Dec.  789; 
Oale  V.  Kalamazoo,  23  Mich.  344,  9  Am. 
Rep.  SO;  CaUwell  v.  Alton,  33  111.  416,  75 
Am.  Dec.  282. 

The  city  cannot  create  a  monopoly  in  fa^ 
vor  of  those  who  sell  in  her  public  markets. 

La.  Const,  art.  48;  Tiedeman,  Pol.  Power, 
p.  318. 

A  private  market  is  not  an  offensive  trade, 
and  IS  as  Imtimate  as  any  other  business. 

State  V.  Dttbarry.  46  La.  Ann.  33,  14  So. 
298,  44  La.  Ann.  1117,  11  So.  718;  State  v. 
Dbffea,  45  La.  Ann.  658.  12  So.  841 ;  Crowley 
V.  West,  52  La.  Ann.  533,  47  L.  R.  A.  652,  27 
So.  53. 

The  accused  having  complied  with  all  the 
ordinances  of  the  city  relative  to  the  con- 
struction and  sanitation  of  his  market  house, 
and  all  the  requirements  of  the  act  of  1888, 
and  invested  his  labor  and  money  therein, 
the  city  cannot  compel  him  to  break  up  his 
business  and  go  to  another  place,  without  as- 
signing any  good,  sufficient,  or  reasonable 
cause  therefor. 

Berth  in  v.  Crescent  City  L.  S.  L.  d  8,  H. 
Co.  28  La.  Ann.  210. 
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Messrs.  Samnel  I«,  Gllmore  and  H. 
Garland  Dnpree  for  appellee. 

Monroe,  J.,  delivered  the  opinion  of  the 
court : 

Defendant,  having  been  charged  with  the 
violation  of  city  ordinance  No.  312,  New 
Council  Series,  undertook  to  defend  himself 
by  setting  up  the  unconstitutionality  of  the 
ordinance  and  of  the  law  under  the  authori- 
ty of  which  it  was  adopted,  and,  having  been 
convicted  and  sentenced,  has  appealed  direct- 
ly to  this  court.  The  ordinance  in  question 
makes  it  unlawful  for  any  person  "to  con- 
duct a  private  market,  or  to  sell  at  retail 
any  fresh  meat,  fresh  fish,  game,  poultry  or 
vegetables,  except  potatoes  and  onions,  in 
any  building,*  place,  store,  or  stand,  within 
thirty-two  hundred  feet,  walking  distance, 
from  any  public  market,  in  the  city  of  New 
Orleans,"  prohibits  the  sale  of  oysters  and 
groceries  in  the  public  markets,  and  contains 
some  other  provisions  which  need  not  be  spe- 
cially noticed.  The  act  of  the  general  assem- 
bly referred  to  (being  act  No.  34  of  1900) 
authorizes  the  council  of  the  city  of  New 
Orleans  **to  pass  such  ordinances  for  the  gov- 
ernment and  regulation  of  private  markets, 
in  the  city  of  New  Orleans,  as  they,  in  their 
discretion,  may  deem  proper,"  and  to  pro- 
vide for  the  enforcement  of  the  same,  espe- 
cially authorizing  said  council  to  "prescribe 
the  manner  in  which  such  private  markets 
shall  be  kept,  and  the  distance  at  which  they 
may  be  located  from  all  public  markets." 
There  is  no  dispute  as  to  the  facts,  and  the 
questions  of  law  which  are  presented  are  not 
unfamiliar  to  this  court. 

1.  It  is  said  that  the  defendant  had  com- 
plied with  the  pre-existing  law  (act  No.  116 
of  1888,  and  ordinance  No.  7607),  and  had 
established  his  business,  in  conformity  there- 
to, within  the  populous  district  of  the  city; 
that  he  had  thereby  acquired  rights  which 
cannot  be  devested  by  subsequent  legisla- 
tion: and  that,  in  so  far  as  act  No.  34  of 
1000  requires  the  removal  of  said  business 
beyond  said  district,  it  is  unconstitutional. 
Stated  in  other  words,  the  proposition  is 
that,  because  the  defendant  had  established 
his  business  in  conformity  to  the  law  and  the 
ordinances  in  force  prior  to  the  adoption  of 
act  No.  34  of  1900.  he  had  thereby  placed 
said  business  beyond  the  reach  of  the  law- 
ma  kin  sr  power,  and  had  acquired  a  vested 
right  to  conduct  the  same  business  in  the 
same  place  and  in  the  same  manner  forever. 
This  proposition  is  untenable,  and  ignores 
the  very  premise  upon  which  it  rt^ts.  Thus, 
the  defendant  had  established  his  business  in 
conformity  to  act  No.  116  of  1888  and  the 
city  ordinance  adopted  under  its  authority. 
But  that  legislation  was  but  the  reassertion 
by  the  state  and  the  city  of  the  power  to 
control,  at  discretion,  the  question  of  the  lo- 
cation and  regulation  of  private  markets. 
In  1866  the  general  assembly  by  act  No.  134 
of  the  session  of  that  year,  had  authorized 
the  establishment  of  private  markets  every- 
where, subject  to  the  police  ordinances  of  the 
city.  In  1874,  by  act  No.  31,  private  mar- 
kets were  prohibited  within  12  squares  of 
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the  public  markets.     In  1878,  by  act  No.  100, 
they  were  prohibited  'Svithin  a  radius  of  6 
squares"  of  the  public  markets.     But  the  use 
of   the   word   "radius"    gave   rise   to   some 
trouble,  as  a  question  of  construction,  and  in 
1888   act  No.   116   was   passed,   prohibiting 
private  markets  "within  a  walking  distance 
of  6  blocks  from  any  public  market:  the  said 
distance  to  be  interpreted  as  me&ning  that 
represented  by  6  blocks  in  a  walk  from  the 
public  market  to  a  private  market."     When, 
therefore,  the  defendant  established  his  mar- 
ket agi-eeably  to  the  provisions  of  this  last- 
mentioned  act,  and  of  the  ordinance  adopted 
under  its  authority,  he  oonfonned  to  a  law 
which  changed  the   pre-existing   regulations 
U{>on  the  subject,  with  presumed  knowledge 
of  that  fact,  and  of  the  further  fact  that  the 
authoritv  to  make  and  unmake  such  law  had 
always  been  exercised  by  the  state  and  city, 
as  part  of  the  police  powder,  and  had  been 
uniformly   recognized   and   enforced   by   the 
courts.     In  the  case  of  New  Orleans  v.  Staf- 
ford, 27  La.  Ann.  417,  it  was  said:     "There 
is  in  the  defendant's  case  no  room  for  any 
well-grounded  complaint  of  the  violation  of  a 
vested  private  right ;  for  the  privilege,    if  he 
really  possessed  it,  of  keeping  a  private  mar- 
ket was  acquired  subordinately  to  the  right 
existing  in  the  sovereign  to  exercise  the  police 
power  to  regulate  the  peace  and  good  order 
of  the  city,  and  to  provide  for  and  maintain 
its   cleanliness   and    salubrity.     .     .     .     We 
presume  it  will  not  be  denied  that,  under  cir- 
cumstances of  peril  and  emergency,  the  law- 
maker would  have  the  right  to  abolish   or 
suspend  an  occupation  imperiling  the  public 
safety.     This  power  is  inherent  in  him.     He 
may  exercise  it  prospectively,  for  prevention, 
as  well  as,  pro  re  nata,  for  immediate  effect. 
It  is  within  his  discretion  when  to  exercise 
this  power,  and  persons  under  licen.se  to  pur- 
sue such  occupations  as  may  in  the  public 
need  and  interest,  be  affected  by  the  police 
power,  embark  in  those  occupations  subject 
to  the  disadvantages  which  may  result  from 
a  legal  exercise  of  that  power."     See   also 
Morano  v.   New  OrleanSy  2  La.  219:   First 
Municipality  v.   Cutting,  4   La.   Ann.   335 : 
State  V.  (jischy  31  La.  Ann.  544;  ]N>ir  Orleanji 
v.  Wolf,  36  La.  Ann.  986;  State  v.  NataL  38 
La.  Ann.  967,  39  La.  Ann.  439,  1  So.  923  ; 
Gossigi  v.  New  Orleans,  41  La.  Ann.  522,  6 
So.  534:  State  v.  Oarihaldi,  44  La.  Ann.  809, 
11    So.  36:    Natal  v.   Louisiana,   139  U.   S. 
621,  35  L.   ed,  288,   11    Sup.   Ct.   Rep.    C3«. 
Judge     Dillon     says     upon     this     subject : 
"Many  of  the  powers  exercised  by  municipal- 
ities fall  within  what  is  known  as  the  'poliee 
power'  of  the  state,  and  are  delegated  to  them 
to  be  exercised  for  the  public  good.     Of  this 
nature  is  the  authority  to  suppress  nuisa-n- 
ces,  preserve  health,  prevent  fires,  to  regu- 
late the  use  and  storing  of  dangerous  arti- 
cles, to  establish  and  control  markets,  ami 
the   like.     .     .     .     Every    citizen   holds   his* 
property  subject  to  the  proper  exercise   of 
this  power  either  by  the  state  legislature  di- 
rectly, or  by  public  or  municipal   corpora- 
tions to  which  the  legislature  mav  delegate 
it."     1  Dill.  Mun.  Corp.  4th  ed.  §  141. 

2.  It  is  urged  that  ordinance  No.  312,  N. 
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C.  S..  id  unconstitutional,  in  that  it  deprives 
the  defendant  of  big  liberty  and  of  his  prop- 
erty without  due  process  of  law.     This  ob- 
jection is  answered  hy  the  opinion  of  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  \ntal  V.  Louisiana,  139  U.  S.  621,  35  L. 
«d.  288,  11  Sup.  Ct.  Rep.  636,  as  follows,  to 
wit:     "The  plaintiffs  in  error  were  severally 
•complained    of,    tried,    convicted,    and    sen- 
teiftred  in  a  recorder's  court  of  the  city  of 
New  Orleans  for  keeping  a  private  market 
...     in  violation  of  §  4  of  an  ordinance 
of  the  city  copied  in  the  margin,  and  passed 
under  the  authority  conferr^  by  the  stat- 
ate  of  Louisiana  of  1878  (chap.  100)  as  fol- 
lows [quoting  the  statute].     The  cases  were 
consolidated,  and  on  appeal  to  the  supreme 
court  of  the  state  the  judgments  were  af- 
firmed.    39  La.  Ann.  439,  1   So.  923.     The 
plaintiffs  in  error  contended  in  thfe  record- 
er's court,  and  afterwards  assigned  for  error, 
that  their  privileges  and  immunities  as  citi- 
zenss  of  the  United  States  had  been  abridged, 
2nd  that  they  had  been  deprived  of  liberty 
and  property  without  due  process  of  law,  and 
had  been  denied  the  equal  protection  of  the 
law,  contrary  to  the  14th  Amendment  of  the 
^Constitution  of  the  United  States.     The  case 
i»  too  plain  for  discussion.     By  the  law  of 
T^uinana.  as  in  states  where  the  common 
law  prevails,  the  regulation  and  control  of 
markets  for  the  sale  of  provisions,  including 
the  places  and  £he  distances  from  each  other 
at  which  they  may  be  kept,  are  matters  of 
municipal  police,  and  may  be  intrusted  by 
the  legislature  to  a  city  council,  to  be  exer- 
cised as,  in  its  discretion,  the  public  health 
and  convenience  may  require.     [Citing  au- 
thorities.]    The  ordinance  of  the  city  of  New 
Orleans  prohibiting  the  keeping  of  a  private 
market  within  6  squares  of  any  public  mar- 
ket of  the  city,  under  penalty  of  a  fine  of  $25 
and  of  imprisonment  of  not  more  than  thirty 
days  if  the  fine  is  not  paid,  was  Avithin  the 
authority     constitutionally    conferred    upon 
the  city   council   by  the   legislature  of  the 
state.     A  breach  of  such  an  ordinance  is  one 
of  those   petty   offenses   against   municipal 
regulations  of  police  which,  in  Louisiana,  as 
elsewhere,  may  be  punished  by  summary  pro- 
ceedings before  a  magistrate,  without  trial 
by  jury.     .     .     .     Judgment  affirmed." 

3.  But  it  is  said  that  the  defendant  in  this 
ease,  and  others  similarly  situated,  will  be 
eompelled  to  abandon  the  private-market 
boninefls,  because  the  ordinance  complained 
4f  will  force  them  into  the  uninhabited 
sections  of  the  city,  where  such  business 
will  be  unprofitable.  The  act  of  1874,  as  we 
hare  seen,  prohibited  private  markets  with- 
in 12  squares  of  the  public  markets, — a 
jH'eater  distance,  as  compared  with  a  smaller 
population,  than  the  3,200  feet  prescribed  by 
the  preatent  ordinance.  The  act  was,,  how- 
ever, held  by  our  predecessors  in  this  court 
to  be  constitutional.  New  Orleans  v.  Staf- 
ford,  27  La.  Ann.  417.  And  if  it  be  true, 
a»  was  said  by  the  Supreme  Court  of  the 
I'nited  States  in  the  case  cited  above,  that 
*ih?»  regulation  and  control  of  markets  for 
thf  «ale  of  provisions,  including  the  places 
and  the  distances  from  each  other  at  which 
«U1L  A. 


they  may  be  kept,  are  matters  of  municipal 
police,  and  may  be  intrusted  by  the  legisla- 
ture to  a  city  council,  to  be  exercised  as,  in 
its  discretion,  the  public  health  and  conven- 
ience may  require,"  it  is  plain  that  the  dis- 
tance between  public  and  private  markets 
may  as  well  be  fixed  at  3,200  feet  as  at  12  or 
9  or  6  squares;  and  the  fact  that  a  particu- 
lar individual  is  unable  to  find  in  a  place  be- 
yond the  prescribed  limit  within  which  he 
can  conduct  his  business  profitably  does  not 
affect  the  question,  since,  in  the  exercise  of 
the  power  and  discretion  vested  in  it,  the 
council  might  at  .once,  and  in  direct  terms, 
prohibit  the  sale  of  provisions  elsewhere 
than  in  the  public  markets.  Mr.  Tiedeman, 
in  a  late  work,  entitled  "State  and  Federal 
Control  of  Persons  &  Property"  (vol.  1,  p. 
557),  says:  "Not  only  has  the  legislature 
exercised  the  power  of  confining  the  prose- 
cution of  certain  trades  to  certain  localities, 
but  it  has  very  often,  particularly  in  respect 
to  the  vending  of  fresh  meat  and  vegetables, 
prohibited  the  plying  of  the  trade  in  any  oth- 
er place  than  the  market  which  is  established 
and  regulated  by  the  government.  This  reg- 
ulation is  very  common  in  all  parts  of  this 
country,  and  lias  frequently  been  the  source 
of  litigation,  but  it  has  generally  been  held 
to  be  reasonable."  And  he  cites  a  number  of 
authorities  in  support  of  the  view  thus  ex* 
pressed,  and  quotes  in  extenso  from  the  opin- 
ion in  New  Orleans  v.  8ta.fford,  as  forcibly 
presenting  the  "reasons  which  justify  this 
police  regulation."  Judge  Dillon  writes  to 
the  same  effect,  viz,:  "The  states,  under 
their  police  power,  may  delegate  to  munici- 
pal corporations  the  authority  to  establish  or 
authorize  the  establishment  of  markets,  and 
it  is  competent  to  such  corporations,  under 
proper  grants  of  power,  to  enact  ordinances 
forbidding  sales  and  purchases  of  marketa- 
ble articles  except  at  designated  market 
places.  ...  In  England  the  regulation 
of  markets  by  by-laws  has  long  been  exer- 
cised, and  such  by-laws  are  sustained  as  be- 
ing reasonable  and  conducive  to  the  health 
and  good  government  of  the  municipality. 
In  this  country  the  practice  is  almost  uni- 
versal  on  the  part  of  the  legislature  to  con- 
fer upon  the  municipal  agencies  more  or  less 
authority  with  respect  to  markets  and  mar- 
ket places,  and  such  grants  are  not  so  strict- 
ly construed  as  those  which  invest  the  cor- 
poration with  powers  of  a  more  extraordi- 
nary or  unusual,  character.  At  least,  such 
is  the  case  unless  a  monopoly  in  favor  of 
private  individuals  is  sought  to  be  sustained, 
against  which  the  courts  strongly  lean."  1 
Dill.  Mun.  Corp.  4th  ed.  §  380.  "There  can 
be  no  doubt,"  said  this  court,  "that  the  city, 
under  legislative  permission,  can  forbid  the 
opening  of  markets  except  at  designated 
places,  and  such  forbidding  is  an  exercise  of 
its  power  to  regulate  markets."  State  v. 
Oischy  31  La.  Ann.  544. 

4.  It  is  claimed  that  the  ordinance  in  ques- 
tion unjustly  discriminates  in  favor  of  cer- 
tain persons  who  have  obtained  contracts  to 
establish  markets  within  3,200  feet  of  the 
piiblic  markets.  It  appears  from  the  record 
that  the  city  saw  proper  to  arrange  for  the 
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establishment  of  markets  in  a  few  localities 
where  they  were  presumably  needed,  by  mak- 
ing contracts  whereby  certain  individuals 
agreed  to  build  such  markets  and  to  convey 
the  same,  with  such  ground  as  they  were  to 
be  built  upon,  to  the  city,  and  thereafter  to 
maintain  such  markets,  subject  to  all  the 
regulations  applicable  to  public  markets,  on 
condition  that,  in  lieu  of  a  sum  of  money  to 
be  paid  by  the  city  in  cash,  such  persons 
should  be  allowed  to  recover  the  price  or  val- 
ue of  the  property  by  collecting  Uie  revenues 
of  the  markets,  as  fixed  and  regulated  by  the 
city,  during  a  certain  number  of  years.  In 
other  words,  they  are  lessees  who  *give  the 
property  in  consideration  of  their  leases,  in- 
stead of  paying  a  fixed  amount  per  annum 
or  a  proportion  of  the  revenue.  The  validity 
of  a  contract  such  as  that  described  has  been 
affirmed  by  this  court  in  the  following  terms, 
to  wit:  "A  municipal  corporation  has  the 
power  to  contract  with  an  individual  to  au- 
thorize him  to  build  a  market  house,  rent 
stalls,  and  collect  dues  during  a  specified 
period,  with  the  considoration  &at  the  land, 
which  is  his  property,  and  the  improvements 
upon  it,  shall  be  conveyed  to  the  oity, 
and  that  the  same  at  the  expiration  of  the 
term  shall  be  turned  over,  absolutely,  in  good 
order,  to  the  corporation.  The  land  and  con. 
structions  become  municipal  property  at  the 
signing  of  the  contract,  and  the  ownership 
b^mes  absolute  at  the  expiration  of  the 
time,  in  the  city.  The  market  thus  put  up 
18  a  public  market,  and  any  private  market 
found  within  the  prohibited  distance  of  6 
squares  from  it  is  there  kept  in  violation  of 
law.''  Htate  v.  Natal,  41  La.  Ann.  887,  6 
So.  722;  State  v.  Qisch,  31  La.  Ann.  544; 
State  v.  Sarradat,  46  La.  Ann.  700,  24  L.  R. 
A.  584,  15  So.  87 ;  New  Orleans  v.  Kientz,  52 
La.  Ann.  050,  27  So.  344.  Judge  Dillon  re- 
fers to  the  case  of  Le  Claire  v.  Davenport, 
13  Iowa,  210,  in  which,  overruling  DoAyen- 
port  V.  Kelley,  7  Iowa,  102,  it  was  held  that 
a  corporation  invested  by  its  charter  with 
power  "to  erect  market  houses,  to  establish 
markets  and  market  places,  and  to  provide 
for  the  government  and  regulation  thereof," 
was  authorized  to  pass  an  ordinance  delegat- 
ing to  individuals  the  right  to  erect  market 
houses  and  to  charge  rent  for  the  stalls, 
without  reserving  to  itself  the  control  of  the 
same,  and  he  dissents  from  that  doctrine. 
1  Dill.  Mun.  Corp.  4th  ed.  §  385.  But  nei- 
ther he  nor  any  writer,  nor  any  adjudged 
case,  so  far  as  we  are  informed,  questions  the 
authority  of  a  corporation  having  the  power 
to  regulate  markets  to  farm  them  out,  pro- 
vided the  control  of  the  rates  charged  and  of 
the  markets  is  reserved  to  the  corporation. 
The  counsel  for  the  defendant,  in  arguing 
that  the  provisions  of  the  city  charter  cff 
1870  authorizing  the  city  to  establish  mar- 
kets and  to  farm  out  the  revenues  thereof 
have  been  repealed  by  the  charters  of  1882 
and  1896,  and  in  referring  to  the  latter  acts 
as  governing  the  validity  of  the  ordinances, 
which  are  in  evidence,  authorizing  the  build- 
ing of  nmrkets  by  individuals,  have  appar- 
ently lost  sight  of  the  existence  of  act  No. 
116  of  18S8,  which  they  nevertheless  invoke 
53  L.  H.  A. 


in  behalf  of  their  client,  and  which  does  not 
appear  to  be  in  conflict  with,  and  hence  doc» 
not  appear  to  have  been  repealed  by,  either 
of  the  acts  laat  above  mentioned.  State  ▼. 
Natal,  39  La.  Ann.  439, 1  So.  923.  The  right 
of  the  citv  of  New  Orleans  to  farm  Out  the 
markets  has,  however,  always  been  recog- 
nized as  resulting  from  provisions  more  gen- 
eral than  those  contained  in  the  acts  of  1882 
and  1896,  and,  in  the  case  of  State  v.  Naial, 
41  La.  Ann.  887,  6  So.  722,  it  was  held  to- 
have  been  included  among  the  powers  con- 
ferred by  the  charter  of  1856  as  "necessary 
for  the  proper  administration  of  a  municipal 
government." 

6.  It  is  said  that  it  is  the  purpose  of  the 
ordinance  which  is  here  complained  of  ta 
force  the  defendant  into  one  of  the  markets 
last  above  referred  to,  or  into  a  market  op- 
erated by  the  city,  in  order  to  create  a  mo- 
nopoly in  favor  of  the  grantee  of  such  mar- 
ket, or  to  increase  the  revenue  of  such  gran- 
tee or  of  the  city.    The  answer  to  this  is- 
that  the  establishment  of  public  markets 
and  the  prohibition  of  private  markets  are 
within  the  legislative  discretion,  and  the  ex- 
ercise of  such  discretion  cannot  be  inquired 
into  by  the  courts,  unless  the  lawmaker  has 
exceeded  his  power,  or  fraud  is  imputed,  or 
there  is  a  manifest  invasion  of  private  right. 
That  neither  the  state,  in  the  adoption  of 
act  No.  34  of  1900,  nor  the  city,  in  the  adop- 
tion of  ordinance  No.  312,  N.  G.  S.,  have  ex- 
ceeded their  powers,  respectively,  is  perhaps- 
sufficiently  evident  from  what  has  already 
been  said  and  from  the  authorities  cited. 
More  than  fifty  years  a^.  Chief  Justice  Eus- 
tis,  as  the  organ  of  this  court,  said:     "The 
right  to  establish  markets  is  a  branch  of  the 
sovereign  power,  and  the  right  of  regulating- 
them  is  necessarily  a  power  of  municipal  po- 
lice;" citing   1   Bl.  Com.  p.  274;    1  Domnt,- 
Droit  Pub.  {  3;  Firet  Municipality  v.  Cut- 
ting, 4  La.  Ann.  336.    And  as  far  back,  al- 
most, as  our  jurisprudence  goes,  there  are  re- 
ported cases  between  the  city  of  New  Orleans, 
and  the  farmers  of  the  markets,  or  of  the 
duttes  imposed  upon  venders  of  provisions. 
Griffon  v.  Mayor,  A  Mart.  N.  S.  279 ;  Ne%a 
Orleans   v.   Peyroux,    6   Mart.   N.    S.    155. 
"But,"  asks  the  learned  counsel  for  the  de- 
fendant, **why  is  it  within  the  l^islative  dis- 
cretion to  deal  with  persons  engaged  in  the- 
lawful  business  of  private  market  keeping, 
otherwise  than  with  those  engaged  in  an3r 
other  lawful  business,  and  do  we  not  reach* 
the  limit  of  legislative  power  before  reaching 
the  point  at  which  such  business^  is   sup- 
pressed ?"    The  answer  to  this,  we  'think,  xn- 
also  to  be  found  in  the  authorities  cited. 
There   are   certain   trades   and   occupations 
which,  for  various  reasons,  by  consensus  of 
opinion  among  all  civilized  peoples,  fall  with- 
in wl\at  is  called  the  "police  power,"  and  the* 
reason  for  their  doing  so  is  so  deepseated  as- 
tb  have  become  a  matter  of  law  as  well  as- 
of  fact.     Quoting  again  from  an  author  who- 
has  already  been  referred  to,  he  says,  speak- 
ing of  police  regulations :     "The  instances  of 
this  kind  of  regulation  are  very  numerous. 
Slaughter  houses  have  been  confined  to  cer- 
tain localities.     The  sale  of  fresh  meat  and 
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vegetables  has  been  prohibited,  except  in  the 
public  markets,  where  the  article  exposed  for 
sale  may  be  conTeniently  inspected.  In  the 
same  vray  may  the  manufacture  of  pressed 
bay,  the  maintenance  of  dairies,  the  cultiva- 
tion of  land  within  the  limits  of  a  town,  and 
the  storage  of  cotton  and  of  other  combusti- 
ble material,  such  as  oil  and  gunpowder,  be 
prohibited  in  the  densely-settl«i  parts  of  the 
city,  and  the  prosecution  of  such  trades  be 
confined  to  less  dangerous  localities.  In  the 
same  way,"  etc.  2  Tiedeman,  State  &  Federal 
Control  of  Persons  ft  Properly,  p.  7 40.  It  fol- 
lows from  this  that  tha  question  whether  it  is 
advisahle,  from  a  sanitary  point  of  view,  to 
restrict  the  sale  of  fresh  meat  and  v^etables 
in  New  Orleans  to  markets  which  are  con- 
trolled by  the  government,  and  which  are 
subject  to  police  inspection,  is  not  one  which, 
for  the  purposes  of  a  case  pending  in  court, 
can  be  affected  by  the  opinion  of  this  indi- 
vidual or  that  one,  since,  as  a  matter  of  law 
and  of  settled  jurisprudence,  it  is  a  question 
the  determination  of  which,  from  the  foun- 
dati<Mi  of  the  state,  and  under  the  dominion 
of  seven  Constitutions,  has  uniformly  been 
held  to  belong  to  the  l^slative  department 
of  the  government.  If  it  were  shown,  as  is 
claimed  by  the  defendant,  that  the  purpose 


and  effect  of  the  ordinance  under  which  he 
is  prosecuted  is  to  establish  a  monopoly,  the 
courts,  by  the  terms  of  the  act  authorizing 
said  ordinance,  and  under  the  Constitution, 
might  come  to  his  relief.  But  the  fact  that 
all  dealers  in  the  commodities  specified  in 
the  ordinance  may  be  obliged  to  transact 
their  business  in  the  public  markets  is  not 
the  establishment  of  a  monopoly,  within  the 
meaning  either  of  the  act  in  question  or  of 
the  Constitution,  since  the  markets  are  open 
to  them  all,  upon  the  same  terms,  and  the 
charges  are  reg\ilated  by  law.  It  might 
with  equal  propriety  be  said  that  the  state 
or  city  enjoys  a  monopoly  in  exercising  any 
other  governmental  function,  as  in  the  ad- 
ministration of  the  wharves  or  of  the  system 
of  quarantine;  and  the  claim  would  be  well 
founded  in  a  limited  sense,  but  not,  as  we 
apprehend,  in  the  sense  in  which  the  terra 
is  used  in  the  argument  which  we  are  now 
considering.  How  far  this  court  would  feel 
authorized  to  interfere,  upon  a  claim,  sup- 
ported by  evidence,  that  the  revenues  derived 
from  the  markets  are  larger  than  are  neces- 
sary for  their  maintenance,  is  a  matter  which 
need  not  be  considered,  as  we  find  no  such 
evidence  in  the  record. 
Judgment  affirmed. 
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DiTMemda  on  ntoclc  lield  in  tm«t  nndei^ 
a  will  to  pay  the  income  to  life  tenants  are 
to  be  distributed  as  Income,  although  made 
from  a  sinking  fond  which  had  been  mostly 
accnmulated  during  the  testator's  lifetime  for 
the  irarpofle  of  meeting  the  corporation's  ol>- 
ligstion  as  tndorser  on  bonds,  from  which  it 
was  finally  relieved. 

(April   10,   1901.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Circuit  Court,  No.  2,  of  Baltimore 
City  in  their  favor  for  less  than  demanded 
in  a  proceeding  to  determine  to  what  por- 
tion of  the  dividends  on  certain  stock  given 
l^^  the  will  of  John  Quinn,  deceased,  plain- 
tiffs were  entitled.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Williau  Pinkney  Wnyte  for  ap- 
pellants. 

Messrs.  Arfhux  George  Bro'wn  and  R. 
E.  Lee  XarslLall,  for  appellee : 

Where  the  facts  of  a  case  show  that  a 

Nora. — On  the  general  question  of  the  right 
to  stock  dividends  as  t>etween  life  tenants  and 
mnaindermen,  or  parties  holding  similar  rela- 
tions, see  Spooner  v.  Phillips  (Conn.)  16  L.  R. 
A.  461,  and  note;  Hlte  v.  HIte  (Ky.)  19  L.  R. 
A,  173 ;  Pritchett  v.  Nashville  Trust  Co.  (Temi.) 
33  L.  R.  A.  S.'ifl ;  and  McLouth  v.  Hunt  (N.  Y.) 
39  U  R.  A    230. 
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dividend  was  earned  before  the  death  of  a 
testator,  and,  consequently,  before  the  life 
estate  commenced,  such  a  dividend,  even  if 
declared  out  of  the  profits  and  net  earning 
of  the,  corporation,  constitutes,  as  between 
the  life  tenant  and  remaindermen,  capital; 
because,  in  contemplation  of  law  (in  the  ab- 
sence of  any  express  direction  by  the  testa- 
tor), such  undivided  earnings  are  to  be  re- 
garded as  capital,  and  not  income  of  the  es- 
tate. 

Thofnas  v.  Gregg,  78  Md.  660,  28  Atl.  565; 
Taylor,  Priv*  Corp.  4th  ed.  1898,  §  799;  2 
Beach,  Priv.  Corp.  ed.  1891,  S  600;  Clark» 
Corp.  p.  368;  2  Cook,  Corp.  4th  ed.  1898,  } 
552. 

Briseoe,  J.,  delivered  the  opinion  of  the 
court: 

The  object  of  the  proceedings  in  this  case 
is  to  obtain  a  construction  of  certain  clauses 
of  the  last  will  and  testament  of  John  Quinn^ 
late  of  Baltimore  city,  deceased.  The  ap- 
peal is  from  a  decree  of  the  circuit  court, 
No.  2,  of  Baltimore  city,  passed  in  a  specal 
case  stateKi,  under  the  forty-seventh  general 
equity  rule  of  that  court.  John  Quinn,  the 
testator,  died  on  the  7th  of  December,  1899, 
leaving  a  last  will  and  testament,  which  was 
duly  adtnitted  to  probate  in  the  orphan's 
court  of  Baltimore  city.  By  the  third  clause 
of  his  will  he  provided  (among  other  things) 
as  follows:  "I  give,  devise,  and  bequeath 
all  the  rest  and  residue  of  my  property,  real^ 
personal,  and  mixed,  of  every  kind  and  de- 
scription and  wheresoever  situate,  unto  the 
Safe-Deposit  and  Trust  Company  of  Balti- 
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'more,  a  body  corporate,  duly  incorporated 
under  the  laws  of  the  state  of  Maryland,  in 
ti-ust  and  confidence  nevertheless,  that  is  to 
say,  in  trust  to  hold  the  same,  and  take,  col- 
lecrt,  and   receive  the  dividend  and  income 
thereof,  and,  after  deducting  the  necessary 
and  proper  costs  and  expenses,  to  pay  over, 
out  of  the  net  income  of  my  said  estate,  the 
sum  of  twelve  hundred  dollars  per  year  to 
my  wife,  Mary  Quinn,  for  and  during  the 
period  after  my  death  that  she  may  remain 
unmarried,  and,  if  she  shall  not  marry,  then 
for  and  during  the  term  of  her  natural  life, 
to  be  drawn  by  her  in  such  sums  as  she  may 
desire  and  at  such  times  as  she  may  see  fit, 
and  also  to  permit  my  said  wife  to  have  for 
her  home  during  her  life,  or  as  long  as  she 
may  remain  unmarried,  my  present  dwelling 
and  all   furniture  and  personal  eflFects  con- 
tained therein ;  and  upon  her  death  and  mar- 
riage, which  ever  shall  first  occur,  then  this 
trust  to  cease  so  far  as  relates  to  her;  and 
upon  the  further  trust  to  pay  the  entire  net 
income  arising    from  my    estate   (after    de- 
ducting the  sum  of  twelve  hundred  dollars, 
payable  as    aforesaid  unto    my  said    wife, 
Mary  Quinn,  during  the  period  she  shall  re- 
main   unmarried,    and,    if    she    should    not 
marry,  tlien  for  and  during  the  term  of  her 
natural  life)    annually  among  my  children, 
share  and  share  alike,  for  and  during  the 
term  of  their  respective  natural  lives,  and, 
when  each  of  my  children  shall  arrive  at  the 
age  of  forty-five  years,  I  direct  that  he  or  she 
shall  be  paid  the  sum  of  five  thousand  dol- 
■iars  out  of  the  principal  of  my  estate;  and 
I  will  and  direct  that  the  income  set  apart 
for  my  said  children  shall  be  paid  only  upon 
the  personal  and  separate  receipt  of  each  of 
my  said  children,  or  of  their  legal  guardian 
or  guardians,  so  that  neither  the  said  income 
nor  the  said  sum  of  five  thousand  dollars 
payable  to  each  of  my  said  children  shall  be 
liable  for  their  debts  or  contracts  or  to  be 
taken  in  execution  or  attachment  however, 
and  BO  that  they,  nor  any  of  them,  shall  not 
make  any  assignment  or  anticipation  of  said 
income  or  sum  of  money  to  be  given  them. 
If  my  said  sons  or  daughters,  or  either  of 
them,  should  die,  then  the  part  or  portion  of 
fluch  decedents  shall  be  paid  to  the  respec- 
tive legal  heirs  of  such  decedent  or  decedents, 
subject   ie   the   conditions    and    limitations 
herein  contained  as  to  the  manner  of  pay- 
ment and  taking  of  receipt  for  such  income. 
And   I   hereby  direct  that  this  trust  shall 
cease  upon  the  death  of  my  last  surviving 
child,  when  my  property  shall  be  divided,  per 
stirpes,  and  not  per  capita,  among  the  de- 
scendants of  my  said  children." 

The  testator  left  surviving  him  a  widow 
and  six  children.  The  widow  is  now  living 
and  is  unmarried,  and  all  of  the  children  are 
now  living. 

There  is  no  dispute  as  to  the  facts  of  the 
case,  and  the  questions  under  the  special  case 
stated  relate  solely  to  the  disposition  of  cer- 
tain dividends,  declared  since  the  testator's 
death,  upon  400  shares  of  the  capital  stock 
of  the  Canton  Company  of  Baltimore,  owned 
by  the  testator  at  the  time  of  his  death,  and 
which  are  now  held  by  the  trustee.  It  is 
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contended  upon  the  part  of  the   appellants, 
the  children  of  the  testator,  that  the  whole 
of  the  dividend  on  the  shares  of  stock  of  the 
Canton  Company  should  be  paid  to  them,  as 
net  income,  share  and  share  alike,  as  life  ten- 
ants, under  the  third  clause  of  the  testator's 
will.     The  appellee,  on  the  other  hand,  con- 
tends that  only  the  accumulations  which  ac- 
crued subsequent  to  the  death  of  the  testator 
constitute  net  income  which  is  to  be  paid  to 
the  children,  and  the  trustee  is  to  receive, 
as  capital,  that  part  of  the  $4,000  which  fell 
due  during  the    life  of    the    testator.    The 
court  below^  decreed,  under  the  facts  of  the 
case  stated:     "First,  that  the  whole  of  the 
net  amount  of  the  dividend  on  400  shares  of 
the  capital  stock  of  the  Canton  Company  of 
Baltimore  belonging  to  the  said  trust  estate 
and  mentioned   in  the  proceedings,  to  wit, 
$4,000,  less  the  commissions  of  the  trustee, 
is  not  to  be  and  shall  not  be  paid  as  income 
to  and  among  the  children  of  the  said  testa- 
tor, share  and  share  alike;  and,  second,  that 
the  sum  of  $186.  mentioned  in  paragraph  13 
of  the  case  stated  (out  of  the  total  dividend 
of  $4,000  which  hns  been  declared  and  paid 
upon  and  in  respect  to  the  said  400  shares  of 
stock),  less  the  commission  of  the  trustees 
on  the  said  sum,  is  to  be  and  shall  be  paid 
to  the  children  of  the  testator,  to  wit,  Mary 
Quinn,  Agnes  Quinn,  Joseph  E.  Quinn,  Au- 
gustine  Quinn,   Paul   J.   Quinn,   and   Peter 
Quinn,  and  shall  be  equally  divided  among 
them;   and  the  residue  of  the  net  amount 
of  the  said* dividend  is  to  be  and  shall  be  re- 
tained by  the  Safe- Deposit  &  Trust  Company 
of  Baltimore  (after  payment  thereout  of  the 
costs  and  expenses  mentioned  in  paragraph 
fourth -of  this  decree)   as  a  part  of  all  the 
rest  and  residue  of  the  testator's  property 
which  he  gave,  devised,  and  bequeathed  to 
it  as  trustee  in  and  bv  clause  third  of  his 
last  will  and  testament."     It  is  from   this 
decree  that  the  appellants  have  appealed. 

The  facts  of  the  case  bearing  upon  the 
question  of  the  declaration  of  the  dividend 
are  stated  in  the  record  to  be  as  follows: 
"On  May  1,  1900,  tlie  second  mortgage  of  the 
Union  Railroad  became  due,  and  under  an 
agreement  with  the  Canton  Company  this 
mortgage  was  paid  oflT  by  the  Northern  Cen- 
tral Railway  Company,  leaving  the  sinking 
fund,  which  has  been  amassed  for  the  pro- 
tection of  this  mortgage,  the  property  of 
your  company.  The  directors  at  their  meet- 
ing in  February  decided  to  declare  a  divi- 
dend from  these  proceeds  of  $10  per  share, 
which  had  been  done.  The  remainder  of  the 
sinking  fund  is  invested  in  ground  rents  on 
the  company's  property  and  some  cash.  It 
has  been  decided  by  your  board  of  directors 
that  the  ground  rents,  which  represent  a 
.very  handsome  investment,  shall  be  retained, 
and  the  rents  accruing  theiefrom  shall  be 
put  to  our  income  account,  which  will  en- 
able us  to  increase  our  dividends.  The 
resolution  declaring  said  dividend  was 
passed  February  14,  1900,  and  is  as  fol- 
lows: *Whercas,  a  sinking  fund  of  the  Un- 
ion Railroad  Company  matures  on  the  Ist 
day  of  May  next  amounting  to  abou{  $600,- 
000,  which  consists  of  both  cash  and  ground 
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rents,  be  it  therefore  voted  that  the  cash  on 
hand  and  reedved  for  Union  Railroad  bonds 
shall  be  distributed  to  the  stockholders  of 
record  on  the  1st  of  May  to  the  amount  of 
ten  ($10)  dollars  per  share  as  a  dividend, 
and  the  balance  of  cash  and  the  ground 
rents  take  the  course  which  has  been  hereto- 
fore adopted  as  the  policy  of  the  company.*  " 

The  question  here  presented  is  an  interest- 
ing one,  and  is  not  free  from  difficulty.    The 
rule  of  law  controlling  questions  such  as  are 
now  presented  is  thus  stated  by  the  English 
courts  in  the  case  of  Bouch  v.  Sproule,  L.  R. 
12  App.  Gas.  385 :     "When  a  testator  or  set- 
tlor directs  or  permits  the  subject  of  his  dis- 
position to  remain  as  shares  or  stocks  in  a 
company  which  has  the  power  either  of  dis- 
tributing its  profits  as  dividends  or  of  con- 
verting them  into  capital,  and  the  company 
validly  exercises  this  power,  such  exercise  of 
its  power  is  binding  on  all  persona  interested 
under  the  testator  or  settlor  in  the  shares, 
and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life, 
and  what  is   paid  by  the  company  to  the 
shareholder  as  capital,  or  appropriated  as 
■an  increase  of  the  capital  stock  in  the  con- 
cern, inures  to  the  benefit  of  all  who  are  in- 
terested in  the  capital."     In  a  word,  what 
the  company  says  is  income  shall  be  income, 
and  what  it  says  is  capital  shall  be  capital. 
In  Qibhona  v.  Mahon,  136  U.  S.  569,  34  L. 
ed.  527,  10  Sup.  Ct.  Rep.  1057,  the  Supreme 
Court,  in    an    elaborate  discussion  of    this 
-qnestlon   says:     "When  a    distribution    of 
earnings  is  made  by  a  corporation  among 
its  stockholders,  the  question  whether  such 
distribution  is   an    apportionment  of   addi- 
tional stock  representing  capital,  or  a  divi- 
aon  of  profits  and  income,  depends  upon  the 
substance  and  intent  of  the  action  of  the 
corporation,  as    manifested  by    its    vote  or 
res^ution,   and    ordinarily  a    dividend  de- 
clared in  stock  is  to  be  deemed  capital,  and 
a  dividend  in  money  is  to  be  deemed  income 
of  each  share."     The  same  principle  is  main- 
tained in  Bates  v.  Mackinley,  31  Beav.  280; 
Van  Doren  v.  Olden,  19  N.  J.  Eq.  176;  Rich- 
ardson    v.  Richardson,  75    Me.    570.     Such, 
then,  being  the  present  state  of  the  law  upon 
this  question,  and  applying  it  to  the  case 
now    before  us,  we    think  the    court  below 
committed  an  error  in  apportioning  the  divi- 
dend, under  the  facts  and  circumstances  of 
this  case,  between  the  time  of  the  testator's 
death  and    its    declaration  by  the    Canton 
Company,  but  should  have  directed  the  whole 
of  the  14,000  dividend  to  have  been  paid  to 
the  testator's  children,  the  life  tenants,  less 
expenses  of  administering  the  trust. 

But  it  has  been  urged  upon  the  part  of 
the  appellee  that  this  case  falls  within  the 
principle  established  by  this  court  in  the 
recent  case  of  Thomas  v.  Oregg,  78  Md. 
560,  28  Atl.  565.  and  that  case  is  conclu- 
sive of  the  present  controversy.  The  present 
case  we  do  not  think  is  like  that  of  Thomas 
V.  Gregg,  78  Md.  560,  28  Atl.  565,  where  a 
dividend  of  20  per  cent  was  declared  upon 
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the  common  stock  of  the  Baltimore  &  Ohio 
Railroad  Company  for  the  period  ending 
September  30,  1891,  payable  on  and  after  the 
31st  day  of  December,  1891,  in  common  stock 
of  the  company,  at  the  office  of  the  trea.surer, 
to  the  stockholders  of  record  on  the  30th  of 
November,  1891.  In  that  case  it  was  held 
that  "as  the  earnings  for  the  year  ending 
September  30,  1889,  can  be  easily  told,  and 
that  was  before  the  life  estate  commenced, 
it'  was  but  just  and  in  accordance  with  the 
intention  of  the  testator,  so  far  as  is  shown, 
that  such  earnings  be  treated  as  capital." 
The  facts  of  the  present  case  are  very  differ- 
ent. The  sinking  fund  in  this  case,  which 
was  created  under  the  deed  dated  April  25, 
1873,  was  a  special  fund,  and  held  by  the 
trustees  for  the  purpose  of  paying  at  ma- 
turity the  bonds  of  the  Union  Railroad  Com- 
pany, which  were  indorsed  by  the  Canton 
Company.  By  a  subsequent  agreement,  dated 
on  February  14,  1882,  the  Northern  Cen- 
tral Railway  Company  agreed  to  pay  the  in- 
terest on  the  bonds  of  the  Union  Railroad 
Company,  and  also  the  principal  of  the  said 
bonds  at  their  maturity,  and  oi^  the  1st  of 
May,  1900,  actually  paid  these  bonds.  By 
reason  of  this  payment  the  sinking  fund  be- 
came the  property  of  the  Canton  Company, 
and  to  be  disposed  of  by  that  company  for 
the  best  interest  of  those  interest^!.  Sub- 
sequently, at  a  meeting  of  the  directors  of 
the  company,  on  the  14th  of  February,  1900, 
it  was  declared  by  resolution  what  part  of 
this  fund  should  be  carried  to  capital,  and 
what  portion  should  be  distributed  as  a  divi- 
dend to  the  stockholders.  It  will  also  be 
seen  that  the  fund  constituting  the  sinking 
fund  had  been  held  by  the  trustees  for  the 
purpose  of  paying  the  bonds  at  their  matur- 
ity, and  had  not  been  capitalized,  as  was 
the  fund  in  the  case  of  Thomas  v.  Gregg,  78 
Md.560,28  Atl.  565.  It  was  paid  to  the  Can- 
ton C/ompany  as  its  property,  and  was  dis- 
tributed by  it,  after  the  death  of  the  testa- 
tor, Quinn. 

We  find  nothing  in  the  case  of  Thomas  v. 
Gi'cgg  in  conflict  with  the  conclusion  which 
we  have  reached  in  this  case.  The  directors 
of  the  Canton  Company  determined,  by  reso- 
lution passed  on  February  14,  1900,  how  and 
in  what  manner  this  fund  should  be  distrib- 
uted, and  their  discretion  in  this  respect, 
having  been  properly  and  validly  exercised, 
should  not  be  interfered  with  nor  controlled 
by  the  courts.  NeiD  York,  L.  E.  &  W.  R. 
Co,  v.  NickalSj  119  U.  S.  296,  30  L.  ed.  363, 
7  Sup.  Ct.  Rep.  209;  Gihhons  v.  Mahon,  136 
U.  S.  568,  34  L.  ed.  527,  10  Sup.  Ct.  Rep. 
1057.  For  these  reasons,  and  under  the  spe- 
cial facts  and  circumstances  of  this  case,  we 
are  all  of  the  opinion  that  the  whole  $4,000 
dividend,  less  commissions,  is  to  be  paid  to 
the  testator's  children,  share  and  share  alike. 
It  therefore  follows  that  the  decree  of  the 
court  below  wril  be  reversed,  and  the  cause 
remanded  so  that  a  decree  may  he  passed  in 
accordance  with  the  views  herein  expressed. 

Decree  reversed  and  cause  remanded,  with 
costs. 
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May  P.  BOOMER 

V. 

JosephuB  W.  L.  WILBUR  et  al. 
(178   Mass.   482.) 

1«  One  "wlto  employs  m  competent  In* 
dependent  contmctor  to  repnlr  cltlm^ 
neys  of  a.  l&onse,  without  any  aictatlon  or 
superrlsion  on  the  part  of  the  owner  over  the 
details  of  the  work  or  the  manner  In  which 
It  Bh&ll  be  done.  Is  not  answerable  for  the 
failure  of  the  contractor  to  take  proper  pre- 
cautions to  protect  travelers  upon  a  high- 
way from  falling  bricks,  as  the  work,  if 
properly  done,  does  not  create  a  peril,  and 
the  negligence,  if  any.  Is  a  mere  detail  of  the 
work  not  contemplated  by  the  contract. 

2.  Bxclnnlon  of  questions  -vrltlt  refer- 
ence to  prior  nllments  of  the  plnln- 
tiff,  in  an  action  for  personal  injuries,  is 
within  the  discretion  of  the  court,  where  a 
physician  who  has  treated  the  plaintiff  has 
testified  that  he  does  not  think  there  was 
any  connection  between  prior  ailments  and 
the  condition  after  the  accident,  although  it 
might  be  possible  that  other  physicians,  If 
examined,  would  have^a  different  opinion. 

(September  4,  1900.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Supreme  Judicial  Court  for  Bristol 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  be^  caused  by  defend- 
ants' negligence,  which  resulted  in  a  vei'dict 
in  plaintiff's  favor.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs,  !•.  E.  Wl&ite  and  F.  8.  Hall,  for 
defendants : 

In  the  case  at  bar  the  contract  was  an  en- 
tire one  to  repair  four  chimneys,  the  chim- 
ney expert  to  furnish  his  own  men,  his  stag- 
ing, and  his  own  ma^^rial,  the  defendants  not 
to  have  anything  to  do  with  it  in  any  way, 
shape,  or  fashion,  excepting  to  approve  the 
woric  when  finished. 

The  chimney  expert  stood  in  relation  to 
the  defendants  as  an  independent  contract- 
or. 

Hilliaad  v.  Richardson,  3  Gray,  349,  03 
Am.  Dec.  743;  Forsyth  v.  Hooper,  11  Allen, 
419;  Harding  v.  Boston,  163  Mass.  18,  39 
N.  E.  411;  Conners  v.  Hennessey,  112  Mass. 
96. 

The  exclusion  of  the  defendants*  inquiry 
into  the  former  physical  condition  of  the 


plaintiff,  propounded  to  her  physician,  was 
not  a  matter  within  the  discretion  of  the 
oourt.  Other  physicians  present  at  the  trial 
might  well  have  connected  the  present  phy- 
sical condition  of  the  plaintiff  with  her  form- 
er ailment^  and  the  defendants  were  entitled 
to  go  into  that  matter.  It  was  not  a  mat- 
ter of  discretion,  and  the  defendants  were 
injured  by  the  exclusion  of  this  evidence. 

Com.  V.  Trefethen,  157  Mass.  180,  24  L.  R. 
A.  235,  31  N.  E.  961;  Shadier  v.  Bumstead, 
99  Mass.  112. 

Mr,  H.  J.  Fuller,  for  plaintiff: 

The  chimney  was  in  a  ruinous  and  dan- 
gerous condition,  from  which  brick  were  lia- 
ble to  fall,  and  had  been  so  for  a  long  time, 
as  the  defendants  well  laiew.  It  was  their 
duly  to  keep  it  in  such  safe  condition  that  it 
would  not  be  liable  to  fall  and  injure  people 
lawfully  upon  the  sidewalk. 

Gorham  v.  Gross,  125  Mass.  239,  28  Am. 
Rep.  224;  Murray  v.  MoShane,  52  Md.  217, 
36  Am.  Rep.  367 ;  Detzur  v.  B.  Stroh  Brew- 
infj  Co,  119  Mich.  282,  44  L.  R  A.  600,  77  N. 
W.  948;  2  Shearm.  &  Redf.  Keg.  4th  ed.  S 
714. 

The  condition  of  the  chimney  was  the  prox- 
imate cause  of  the  injury;  if  the  acts  of 
Smith  in  attempting  to  remove  the  brick  to 
prevent  them  rrom  falling  contributed  to 
the  injury,  it  is  no  defense  to  this  action. 

Eaton  V.  Boston  d  L.  R.  Co,  11  Allen,  505^ 
87  Am.  Dec.  730;  McDonald  v.  Snelling,  14 
Allen,  290,  92  Am.  Dec.  768;  16  Am.  A  Eng. 
Enc.  Haw,  Ist  ed.  p.  440. 

The  repairing  of  the  chimney,  considering^ 
its  dangerous  and  ruinous  condition  and  it» 
proximity  to  the  sidewalk,  very  probably 
would,  was  almost  certain  to,  cause  injury^ 
to  person^  upon  the  sidewalk,  by  the  fallings 
of  brick,  mortar,  and  dShris,  It  was  the- 
duty  of  the  defendants  to  guard  the  public 
against  such  injury.  The  defendants  were 
not  relieved  from  performing  this  duty,  and 
from  taking  all  reasonable  precautions,  by^ 
employing  an  independent  contractor.  They 
should  have  seen  to  it  that  all  reasonable- 
precautions  were  taken. 

Woodman  v.  Metropolitan  R,  Co,  149' 
Mass.  335,  4  L.  R.  A.  213,  21  N.  E.  482;  Pye 
V.  Faxon,  156  Mass.  471,  31  N.  E.  640;  Cabot 
V.  Kingvian,  166  Maes.  403,  33  L.  R.  A.  45, 
44  N.  E.  344;  Curtis  v.  Kiley,  153  Mass.  123, 
26  N.  E,  421  ;•  Thompson  v.  Lowell,  L.  d  fl. 
Street  R.  Co,  170  Mass.  577,  40  L.  R.  A.  345,. 


As  to  liability  for  sjcts  or  negligence  of 
independent  contractor  generally,  see,  in  this 
series,  St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Yonly 
(Ark.)  9  L.  R.  A.  604,  and  note;  Leavitt  ▼. 
Bangor  &  A.  R.  Co.  (Me.)  36  L.  R.  A.  882; 
Berg  V.  Parsons  (N.  Y.)  41  L.  R.  A.  391; 
Norfolk  &  W.  R.  Co.  v.  Stevens  (Va.)  46  L. 
R.  A.  367 :  Sanford  v.  Pawtucket  Street  R.  Co. 
(R.  I.)  38  L.  R.  A.  564  ;  and  Smith  v.  Benlck 
(Md.)    42  L.   R.  A.  277. 

For  exceptions  to  the  rule  that  employer 
is  not  liable  for  acts  of  independent  contractor, 
see  Hawver  v.  Whalen  (Ohio)  14  L.  R.  A.  828, 
and  note;  Carrico  v.  West  Virginia  C.  ft  P. 
R.   Co.    (W.  Va.)    24   L.  R.  A.  50;    Larson    v. 
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Metropolitan  Street  R.  Co.  (Mo.)  16  L.  B.  A. 
330;  Ketcham  v.  Newman  (N.  Y.)  24  L.  R. 
A.  102;  Negus  v.  Becker  (N.  Y.)  25  L.  R.  A. 
667;  Colgrove  v.  Smith  (Cal.)  27  L.  R.  A. 
^90;  Smith  v.  Milwaukee  Builder's  &  T.  Ex- 
change (Wis.)  30  L.  R.  A.  504;  Wertheimer 
▼.  Saunders  (Wis.)  87  L.  R.  A.  146:  Cabot 
V.  Kingman  (Mass.)  38  L.  R.  A.  45 ;  Richmond 
&  M.  R.  Co.  V.  Moore  (Va.)  37  L.  R.  A.  258; 
Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co. 
(Mass.)  40  L.  R.  A.  345:  Bonaparte  v.  Wise- 
man (Md.)  44  L.  R.  A.  482;  Moran  v.  Corllsa 
Steam-Kn^ine  Co.  (R.  I.)  45  L.  R.  A.  267 ; 
(N.  J.  L.)  50  L.  It.  A.  199;  Peerless  Mfg.  Co. 
V.  Bngley  (Mich.)  post  — . 
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49  K.  £.  913;  Hawver  v.  Whalen  (Ohio)  14 
L  R.  A.  828,  and  note;  Wertheimer  v. 
Saunden  (Wis.)  37  L.  R.  A.  146,  and  note. 


J.,  delivered  the  opinion  of 
the  court: 

The  court  instructed  the  jury,  in  sub- 
stance, that  where,  under  a  oontract  between 
the  owner  of  a  house  and  the  person  doing 
the  work,  work  is  done  upon  the  house,  and 
the  owner  retains  the  right  of  access  to  and 
the  control  of  the  premises,  and  such  work  is 
ordinarily  attend^  with  danger  to  the  pub- 
lic unless  proper  precautions  are  taken  to 
aToid  it,  the  owner  is  bound  to  the  exercise 
of  due  care  to  see  that  such  precautions  are 
taken  for  the  safety  of  the  public;  and  if, 
by  reason  of  the  failure  to  take  such  precau- 
tions, a  p^son  lawfully  on  the  street  and  in 
the  exercise  of  due  care  is  injured,  the  own- 
er is  answerable  notwithstanding  the  work 
is  being  done  under  a  contract  between  him 
and  the  contractor.  Having  stated  this  as 
a  general  rule,  the  court  applied  it  to  this 
case  as  follows:  "If  the  defendants  em- 
ployed a  person  to  repair  the  chimneys  on 
their  buildings  adjoining  the  highway  under 
the  contract,  to  repair  tSiem  for  a  fixed  sum, 
and  the  defendants  retained  the  right,  re- 
tained control,  and  the  right  of  access  to  the 
building,  and  such  work  on  the  chimneys 
would  ordinarily  be  attended  with  danger  to 
the  public,  unless  proper  precautions  to 
aroid  it  were  taken,  the  defendants  were 
bonnd  to  take  proper  precautions,  or  to  sec 
that  proper  precautions  were  taken,  for  the 
^fety  of  the  public;  and,  if  the  plaintiff  was 
injured  while  she  was  lawfully  on  the  street 
adjoining  the  defendant's  premises,  and  in 
the  exercise  of  due  care,  by  reason  of  the 
failure  of  the  defendants  to  take  proper  pre- 
cautions, or  by  reason  of  their  failure  to  see 
that  proper  precautions  were  taken,  to  avoid 
«ieh  injury,  then  the  defendants  are  liable 
for  the  injury."  W^e  understand  these  in- 
structions to  mean  that,  even  if  the  defend- 
ant* nnployed  a  competent  independent  con- 
tractor to  repair  these  chimneys,  who  was 
to  do  the  work  without  any  dictation  or  su- 
pervision on  the  part  of  the  defendants  over 
the  details  of  the  work,  or  the  manner  in 
which  it  should  be  done,  the  defendants 
wonld  be  answerable  for  the  failure  of  the 
contractor  to  take  proper  precautions  to 
protect  travelers  upon  the  highway  from 
fallinjr  bricks.  While  the  master  is  liable 
fw  the  negligence  of  the  servant,  yet  when 
the  person  employed  is  engaged  under  an  en- 
tire contract  for  a  gross  sum  in  an  independ- 
*nt  operation,  and  is  not  subject  to  the  direc- 
tion and  control  of  his  employer,  the  rela- 
tion is  not  r^arded  as  that  of  master  and 
^^rrtnt,  but  as  that  of  contractor  and  con- 
tractee;  and  in  such  case  the  general  rule  is 
^hat  the  negligence  of  the  contracting  party 
annot  be  charged  upon  him  for  whom  the 
*<^  is  to  be  done ;  and  this  rule  is  applica- 
ble even  where  the  owner  of  the  land  is  the 
Person  who  hires  the  contractor,  and  for 
vhoie  benefit  the  work  is  done.  HiUiard  v. 
^ickardwn,  3  Gray,  349,  63  Am.  Dec.  743; 
for»yik  V,  Boaper,  11  Allen,  419;  Oonnera* 
WUR.A. 


V.  Hennessey,  112  Mass.  96;  Harding  y.  BoS' 
ton,  163  Mam.  18,  39  N.  £.  411.  There  are, 
however,  some  well-known  exceptions  to  the 
rule.  If  the  performance  of  the  work  will 
necessarily  bring  wrongful  consequences  to 
pass  unless  guarded  againat,  and  if  the  con- 
tract cannot  be  performed  except  under  the 
right  of  the  employer  who  retains  the  right 
of  access,  the  law  may  hold  the  employer  an- 
swerable for  negligence  in  the  performance 
of  the  work.  Woodman  v.  Metropolitan  R. 
Co,  149  Mass.  385,  4  L.  R.  A.  213,  21  N.  E. 
482,  was  such  a  case,  and  the  defendant  was 
held  liable  for  the  act  of  an  independent  con- 
tractor hired  by  it  to  dig  up  and  obstruct  the 
streets  for  the  purpose  of  laying  down  the 
track,  upon  the  ground  that  the  contract 
called  for  an  obstruction  to  the  highway 
which  necessarily  would  be  a  nuisance  uulcss 
properly  guarded  against.  The  same  prin- 
ciple is  further  illustrated  in  Curtis  v.  Kil- 
ev,  153  Mass.  123,  26  N.  E.  421,  and  Thomp- 
son,v,  Lowell,  L,  d  H.  Street  R.  Co,  170 
Mass.  577,  40  L.  R.  A.  345,  49  N.  E.  913. 
Again,  if  the  contract  calls  for  the  construc- 
tion of  a  nuisance  upon  the  land  of  the  em- 
ployer, he  may  be  held  answerable  for  the 
consequences.  In  Oorham  v.  Gross,  125 
Mass.  232,  28  Am.  Rep.  224,  the  defendant 
had  caus^  to  be  constructed  by  an  inde- 
pendent contractor  a  party  wall,  half  on  the 
defendant's  land  and  half  upon  adjoining 
land ;  and  after  it  was  completed  and  accept- 
ed it  fell,  causing  damage  to  the  property 
of  the  adjoining  landowner.  There  was  evi- 
dence that  the  fall  of  the  wall  was  occa- 
sioned by  negligence  in  its  construction.  The 
court  said  that  the  wall  as  constructed  \ca.«> 
a  nuisance  "likely  to  do  mischief,"  and  held 
the  defendant  answerable  for  the  damage 
caused  by  its  fall.  To  the  same  effect  is 
Cork  V.  Blossom,  162  Mass.  330,  26  L.  R.  A. 
256,  38  N.  E.  495.  The  instructions  to  the 
jury  allowed  them  to  find  a  verdict  for  the 
plaintiff,  not  upon  the  ground  that  the  chim- 
ney was  a  nuisance  "likely  to  do  mischief/' 
but  upon  the  ground  that  the  work  of  repair 
called  for  by  the  contract  was  necessarily  a 
nui fiance,  within  the  rule  stated  in  Woodman 
V.  Metropolitan  R.  Co.  nhi  supra,  and  other 
similar  cases.  The  work  called  for  was  the 
repair  of  chimneys.  At  most,  the  brick 
were  to  be  taken  off  for  a  few  feet,  and  re- 
laid.  The  work  which  was  to  be  done  was 
not  such  as  would  necessarily  endanger  per- 
sons in  the  street.  It  did  not  involve  throw- 
ing the  brick  into  the  street,  or  causing  or 
allowing  them  to  fall  so  as  to  endanger  per- 
sons traveling  therein.  It  is  plain  that,  un- 
less there  was  negligence  in  the  actual  hand- 
ling of  the  brick,  there  could  be  no  injury 
to  the  passing  traveler.  The  case  very  much 
resembles  Pye  v.  Fcwpon,  156  Mass.  471,  31 
N.  E.  640.  The  plaintiff  in  that  case,  being 
the  tenant  of  a  house,  sued  the  owner  of  an 
adjoining  lot  for  trespasses  alleged  to  have 
been  committed  upon  the  plaintiff's  estate  by 
the  defendant  while  engaged  in  constructing 
a  large  building  on  his  lot.  It  appeared 
from  the  testimony  that  the  wall  next  to  the 
plaintiff's  house  was  not  built  on  the  boun- 
dary lin^,  but  was  several  foches  from  it,  and 
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that  the  staging  used  in  building  it  was 
placed  upon  the  inside;  that  the  brick,  when 
laid,  pressed  out  the  mortar,  which  waa 
then  scraped  off  by  the  trowels  of  the  ma- 
sons, and  some  of  it  dropped  upon  the  plain- 
tiff's land,  upon  her  rear  windows,  and  upon 
the  clothes  hanging  in  her  back  yard.  At 
the  trial  the  presiding  judge  instructed  the 
jury  that,  if  the  dropping  of  the  mortar  was 
from  the  carelessness  of  the  workmen,  the 
defendant  was  not  liable,  but,  if  it  was  some- 
thing necessarily  involved  in  the  building  of 
the  wall,  then  he  might  be  liable;  and  these 
instructions  were  held  to  be  correct.  This  is 
not  a  case  where  the  work,  even  if  properly 
done,  creates  a  peril,  unless  guarded  against, 
as  in  the  cases  relied  upon  by  the  plaintiff. 
The  accident  was  caused  by  the  act  of  the 
contractor  in  doing  what  it  was  not  neces- 
sary for  him  to  do,  what  he  was  not  expect- 
ed to  do,  and  what  he  did  not  intend  to  do. 
If  it  had  been  necessary  for  him  to  topple 
the  chimney  over  into  the  street,  or  to  re- 
move the  bricks  by  letting  them  fall  into  it, 
or  the  contract  had  contemplated  such  ac- 
tion, the  instructions  would  not  have  been 
objectionable ;  but,  as  this  was  not  necessary 
or  intended,  the  work  could  not  be  classed  as 
work  which,  if  properly  done,  was  ordinari- 
ly attended  with  danger  to  the  public.  The 
negligence,  if  any,  was  in  a  mere  detail  of 
the  work.  The  contract  did  not  contemplate 
such  negligence,  and  the  negligent  party  is 


the  only  one  to  be  held.  The  case  is  clearly 
distinguishable  from  Wocdman  v.  Metropol- 
itan R.  Co.  149  Mass.  335,  4  L.  R.  A.  213,  21 
N.  E.  482,  and  others  of  a  like  character,  and 
must  be  classed  with  Connera  v,  Hennessey, 
112  Mass.  96,  and  others  like  it. 

Smith's   circular   was   properly   excluded. 
His  competency,  even  if  it  was  material,  was 
not  in  dispute,  and  the  kind  of  staging  he- 
advertised  to  use  was  immaterial. 

The  exclusion  of  the  questions  with  refer- 
ence to  the  prior  ailments  of  the  plaintiff' 
was  within  the  discretion  of  the  court.  The 
physician  who  had  treated  her  for  them  tes- 
tified that  he  did  not  think  there  was  any 
reason  to  believe  that  they  were  in  any  way 
connected  with  her  condition  after  the  acci- 
dent; and  although,  as  stated  by  the  counsel 
for  the  defendant,  that  might  not  be  the 
opinion  of  another  physician,  who  was  pres- 
ent at  the  suggestion  of  the  defendant,  to 
hear  the  evidence,  and  although,  in  accord- 
ance with  experience  in  such  matters,  very 
likely  it  would  not  be,  still  the  court  may 
have  concluded  that  he  could  not  assume 
this  contradiction  in  the  expert  testimony 
until  it  actually  occurred,  and  that  upon  the  - 
e\'idence  before  him  he  was  justified  in  look- 
ing at  the  prior  ailments  as  in  no  way  con- 
nected with  her  condition  at  the  trial,  and 
therefore  immaterial.  It  does  not  appear 
that  in  this  there  was  error. 

Exceptions  sustained. 
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*1.  l/vnen  an  afrreement  is  entered  into 
betireen  a  mortgraKor  of  chattels  and 
the  mortirairee,  that  the  former  may  sell 
the  property  for  the  purpose  of  applying  the 
proceeds  in  payment  of  the  mortgage  debt,  the 
mortgagor  is  constituted  the  agent  of  the 
mortgagee ;  and  if,  in  a  proper  case,  he  rep- 
resents or  ^varrants  the  quality  or  condition 
of  the  property  sold,  the  mortgagee  is  bound 
by  such  representations  and  warranty. 

2.  If  such  property  Is  paid  for  by  check 
payable  to  the  niortgraaror,  who  there- 
upon indorses  and  delivers  it  to  the  mort- 
gagee for  the  purpose  of  having  the  proceeds 
applied  upon  the  debt,  the  latter  Is  not  a  bona 
fide  holder  for  value  and  without  notice  of  the 
equities  which  may  have  grown  out  of  the 
falsity  of  the  representations  or  failure  of 
the  warranty. 

(April  19,  1901.) 

APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  Minneapolis  ov- 
erruling a  motion  for  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  against  the 

*Headnotes  by  Collins,  J. 


Note. — On  the  question  of  the  liability  of  a 
mortgagee  of   chattels   on   sales   made   by   the 
mortgagor  as  his  agent,  the  above  ease  seems, 
after  very  careful  search  for  precedents,  to  be  | 
on**  of  first  Icnpresiion. 
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drawer  of  a  check  to  recover  the  amount  due 
thereon.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Brady  Sk  Robertson,  for  appel- 
lant: 

There  can  be  no  question*  but  that  the 
Cassidy  Paeking  Company  was  the  agent  of 
the  plaintiff  in  the  sale  of  thc^se  meal^. 

Brackett  v.  Harvey^  91  N.  Y.  221 :  Turner 
V.  Killian,  12  Neb.  585,  12  N.  W.  101;  Day- 
ton V.  People's  Sav.  Bank,  23  Kan.  42 i  ; 
Hawkins  v.  Hastings  Bank,  1  Dill.  403.  Fed. 
Cas.  No.  6,244;  Jones,  Chatt.  Mortg.  181. 

Where  fraud  or  want  of  consideration  is 
shown,  the  burden  is  then  on  the  plaintiff  to 
show  that  it  took  the  note  for  value  and 
without  notice  of  the  fraud. 

Bank  of  Montreal  v.  Richter,  55  Minn. 
362,  57  N.  W.  61 ;  MacLaren  v.  Cochran,  44 
Minn.  255,  46  N.  W.  408. 

The  choice  of  the  medium  through  which 
he  sells  rests  with  the  seller,  and  he  must  as- 
sume the  consequences. 

Story,  Agency,  §§  134,  137:  Elwell  v. 
Chamberlain,  2  Bosw.  230;  McKinnon  v. 
Vollmar,  75  Wis.  82,  6  L.  R.  A.  121,  43  N. 
W.  558;  Renwick  v.  Bancroft,  56  Iowa,  527, 
9  N.  W.  367. 

Mr.  Everett  Moon,  for  respondent: 

The  parties  may,  if  they  wish,  so  draw 
their  chattel  mortgage  as  to  make  the  mort- 
gagee the  principal  and  the  mortgagor  the 
agent  in  whatever  is  to  be  done  with  the 
goods. 

Dayton  v.   People's  Sav.  Bank,  23   Kan.. 


1901. 


National  Gitizbns'  Bank  t.  Ehtz. 
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421 ;  Gleason  v.  Wilson,  48  Kan.  500,  26  Pac. 
69S. 

The  caaes  cited  by  appellant  show  nothing 
more  than  that  such  cantracte  may  be  given 
effect  by  law  according  to  their  terms. 

Which  party  is  the  real  principal,  and  the 
limits  of  tiie  agency,  and  the  fact  of  any 
agency,  and  the  respective  liabilities  inter 
se  and  with  outsiders,  are  to  be  found  in  the 
facts  of  each  case,  no  two  of  which  are  likely 
to  be  identical. 

The  mortgagor  may  sell  the  mortgaged 
property  by  consent  of  the  mortgagee,  clear 
of  the  lien.  ^ 

Parti-idge  v.  Minnesota  d  D,  Elevator  Co. 
75  Minn.  496,  78  N.  W.  86. 

This  mere  consent  does  not  make  the  mort- 
gagee the  principal  in  all  that  the  mortgagor 
in  possession  and  acting  in  his  own  name 
may  happen  to  do  with  the  mortgaged  prop- 
ertv.  in  the  conduct  of  his  own  business. 

Uddell  v.  Grain,  53  Tex.  549. 

CoUiiiB,  J.,  delivered  the  opinion  of  the 
eoTirt-: 

One  Cassiday,  doing  business  in  Mankato, 
Minnesota,  as  the  Cassiday  Packing  Com- 
pany, was  indebted  to  plaintiff  in  the  month 
of  December,  1894,  in  the  sum  of  $9,500. 
On  account  of  this  indebtedness,  Cassiday 
indorsed  and  guaranteed  the  promissory 
note  of  one  Johnson,  payable  to  himself,  for 
the  same  amount^  and  delivered  it  to  the 
plaintiff.  He  also  executed  a  bill  of  sale  or 
chattel  mortgage  upon  certain  meats  in  his 
possession  to  secure  the  payment  of  this 
note,  and  it  was  agreed  between  him  and  the 
plaintiff  that  he  should  have  the  right  to  sell 
the  property  thus  mortgaged,  and  pay  over 
to  the  plaintiff  the  moneys  received  from 
such  safes;  the  amounts  thereof  to  be  ap- 
plied upon  Johnson's  note.  A  part  of  the 
niortfraged  meata  were  thereafter  shipped  to 
St.  Paul  and  sold  to  defendant,  upon  the 
representations  and  warranty  of  Cassiday*s 
salesman  that  the  same  were  of  good  quality 
and  in  good  condition.  The  defendant  gave 
his  check  for  the  amount  agreed  on,  in- 
spected the  meats  at  the  first  opportunity, 
and  found  the  same  spoiled  and  worthless. 
He  thereupon  returned  the  articles  to  Cas- 
siday. and  was  advised  that  the  cheek  had 
been  sent  to  Mankato,  but  that  it  would  be 
returned  to  him  without  delay.  Cassiday 
thereupon  again  sold  the  meats,  and  appro- 
priatea  the  proceeds  to  his  own  use.  The 
bank  upon  which  the  check  was  drawn  re- 
fused payment,  and  the  plaintiff,  to  whom 
the  che<4c  had  been  delivered  in  part  payment 
of  the  Johnson  note,  brought  this  suit  to  re- 
cover the  amount.  Judgment  was  ordered 
against  defendant,  and  the  appeal  is  from 
an  order  denying  the  motion  for  a  new  trial. 

It  was  found  by  the  court  below  that  Cas- 
■iday  sold  and  transferred  the  check  to 
plaintiff  for  a  good  i^id  valuable  considera- 
tion, and  that  the  plaintiff  was  a  purchaser 
of  the  same  for  value.  The  real  question  is 
vhether  the  representations  and  warranty 
made  in  behalf  of  Cassiday  can  be  ascribed 
to  plaintiff,  and  thus  render  the  check  sub- 
j«i*t  to  the  equities  which  actually  existed  be- 
ds L.  B.  A. 


tween  Cassiday  and  defendant.  The  sale 
was  made  in  pursuance  of  an  agreement  be- 
tween Cassiday,  *  mortgagor,  and  plaintiff  > 
mortgagee,  that  the  mortgaged  property 
might  be  sold  and  the  proceeds  turned  over 
to  the  latter.  The  sale  and  application  of 
the  proceeds  as  agreed  upon  were  perfectly 
proper,  if  the  parties  saw  fit  to  make  such 
an  agreement.  Its  legal  effect  was  to  sub- 
stitute the  mortgagor,  Cassiday,  as  the  agent 
of  the  mortgagee,  to  do  exactly  what  the- 
latter  had  a  right  to  do;  that  is,  to  sell 
the  mortgaged  property,  and  thus  devote  it 
to  the  payment  of  the  mortgage  debt.  It 
was  really  a  sale  by  the  mortgagee,  and 
legally  was  precisely  as  if  the  mortgagee  had 
taken  possession  and  placed  a  third  personi 
in  charge,  as  agent,  to  sell  the  property  and 
account  for  the  proceeds.  Conkling  v.  Shel- 
ley, 28  N.  Y.  363,  84  Am.  Dec.  348 ;  Brackett 
V.  Harvey,  91  N.  Y.  221 ;  Dayton  v.  People* s  * 
8av.  Bank,  23  Kan.  421. 

It  follows  that  the  representations  and 
warranty  made  by  Cassiday's  salesman  as 
to  the  good  quality  and  condition  of  the 
meats  were  binding  upon  the  plaintiff  mort- 
gagee, whose  agent  he  was,  as  fully  as  if  it 
had  itself  made  the  sale,  with  the  same  rep- 
resentations and  warranty.  Under  the  cir- 
cumstances, the  plaintiff  was  not  and  could 
not  have  been  a  bona  fide  holder  of  the. 
check,  for  value,  without  notice  of  the  ex- 
isting equities.  Its  effort  to  collect  the 
amount  in  question  is  simply  an  attempt  to. 
adopt  a  part  of  the  acts  of  its  agent  (the 
sale  at  a  stipulated  price),  and  to  repudi- 
ate the  balance  (the  representations  and 
warranty  as  to  quality  and  condition). 

Order  reversed,  and  a  new  trial  granted.. 


NORTHWESTERN       TELEPHONE       EX- 
CHANGE COMPANY,  ApPt., 

V. 

City  of  MINNEAPOLIS  ei  al.,  Respts, 


( 


Minn ) 


*1.  Tile  city  council  or  aro-vernlngr  body- 
of  a  municipality  bas  tbe  undoubted 
rlgrbt  In  the  exercise  of  the  police  power  to 
order  the  placing  of  telegraph  and  telephone 
wires  under  ground  whenever.  In  the  exercise 
of  a  fair  discretion,  it  decides  that  puhiic  in- 
terests require  it  to  be  done ;  but  It  cannot  act 
arbitrarily  in  the  premises. 

2.     An  ordinance  of  a  municipal  corpor- 

•Headnotes  by  Lovblt,  J. 


Note. — As  to  power  of  municipal  corporation 
or  state  to  impair  or 'destroy  contract  with 
telephone  company,  see,  in  this  series,  Michigan 
Teleph.  Co.  v.  St.  Joseph  (Mich.)  47  L.  E.  A.. 
87. 

As  to  exercise  of  police  power  to  compel  the 
placing  of  telegraph  wires  undergrouad,  scfr 
Western  U.  Teleg.  Co.  v.  New  York  (C.  C.  S. 
D.  N.  Y.)  8  L.  R.  A.  449 ;  and  American  Rapid^ 
Teleg.  Co.  v.  Hess  (N.  Y.)  13  L.  R.  A.  454, 
with  note,  as  to  police  power  over  telegraph 
companies. 

For  municipal  regulation  of  poles  and  wires- 
as  nuisance  in  street,  see  cases  in  note  to  State- 
V.  New  Orleans  City  &  L.  B.  Co.  (La.)  89  U. 
R.  A.  on  page  619. 
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atlon  arrantlnv  a  teleplione  eompany 
the  rlirl&t  to  nae  its  streets  for  the  erec- 
tion of  poles  and  overhead!  lines,  under  con- 
ditlons  as  to  permits  and  directions  where 
the  same  shall  be  placed,  when  accepted  and 
acted  apon  by  the  company,  Is  a  contract 
which  the  mimlclpallty  cannot  nnreasonably 
or  arbitrarily  repeal  or  amend  so  a«  to  im- 
pair rights  acquired  under  it. 

8*  IVlten  suclfc  an  ordinance  Itaa  in- 
vited investments  and  expenditures 
ntade  in  sood  faith  and  in  reliance  upon 
it,  the  city  authorities  cannot  arbitrarily  im* 
pose  by  subsequent  regulations,  without  neces- 
sity or  the  demands  of  public  convenience,  ad- 
ditional burdens  upon  the  company,  which 
are  clearly  beyond  the  reasonable  exercise  of 
the  police  power. 

4»  In  this  case  an  ordinance  of  the  city 
of  Minneapolis  const raed,  and  held,  up- 
on the  facts  set  forth  in  the  complaint  and 
admitted  by   the  demurrer,   to  constitute  a 

■  contract  with  the  plaintifT  authorizing  its  use 
of  streets,  subject  only  to  the  reasonable  and 
necessary  restrictions  of  its  exercise  of  the 
police  power. 

On  rehearing. 

6»  Held,  that  vnder  the  general  lafFS 
of  this  state  (Gen.  Stat.  1866,  chap.  34,  { 
28),  as  amended  by  Gen.  Laws  1881,  chap. 
78  (Gen.  Stat.  1894,  {  2614),  telephone  com- 
panies are  given  the  right  to  erect  poles  and 
wires  within  the  urban  ways  and  streets  of 
this  state,  as  well  as  upon  rural  highways. 

O.  That  the  provisions  of  the  charter 
of  Blinneapolis  confer  npon  that  city 
no  authority  to  arbitrarily  order  a  removal 
of  such  poles  and  wires,  but  only  the  right  to 
regulate  the  placing  of  the  same  in  its  streets, 
and  to  compel  the  telephone  companies  to  put 
their  wires  in  subsurface  conduits  when  rea- 
son, convenience,  or  the  good  government  of 
the  municipality  requires. 

(Start,  Ch.  J.,  dissents.) 
(August  6,  1900.) 

APPEAL  by  plaintiiT  from  an  order  of  the 
District  (jourt  for  Hennepin  County 
sustaining  a  demurrer  to  the  complaint  in 
an  action  to  restrain  the  enforcement  of 
certain  ordinances  relating  to  telepKone 
wires  in  the  streets  of  the  defendant  city. 
Receraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  F.  MorsaA*  A.  H.  Noyes, 
and  George  D.  Emery,  for  appellant: 

Under  the  statutes  there  is  a  direct  grant 
to  plaintiff  of  power  from  the  legislature  to 
be  a  corporation  arid  to  do  a  telephone  busi- 
ness, and  to  use  and  oocupy  the  highways  in 
the  state  for  its  corporate  purposes,  subject 
only  to  the  condition  that  its  use  of  the 
same  shall  be  so  orderM  as  not  to  interfere 
with  the  safety  or  convenience  of  ordinary 
travel  over  said  highways. 

The  term  "highways"  includes  the  streets 
of  incorporated  cities. 

Cincinnati  Inclined  Plan^  R.  Co.  v.  City 
d  Suburban  Teleg.  Asso.  48  Ohio  St.  390, 
12  L.  R.  A.  534,  27  N.  E.  S90;  Cater  v. 
Tforthwestem  Teleph.  Ewch.  Co.  60  Minn. 
639,  28  L.  R.  A.  310,  63  N.  W.  111. 

The  term  "highway"  is  the  generic  term 
for  all  kinds  of  public  ways,  including  coun- 
ty and  township  roadd,  streets,  and  alleys. 
53  L.  R.  A. 


Elliott,  Roads  &  Streets,  chap.  1;  Brace 
V.  New  York  C.  R.  Co.  27  N.  Y.  269;  State 
V.  Moriarty,  74  Ind.  104;  People  v.  Loehf- 
elm,  102  N.  Y.  1,  6  N.  E.  783;  State  v.  Ber- 
detta,  73  Ind.  185,  38  Am.  Rep.  118;  Res- 
publioa  y.  Arnold,  3  Yeates,  422;  Reed  v. 
Erie,  79  Pa.  346;  Hamlin  v.  Norioich,  40 
Ck>nn.  25;  Detroit  v.  Corey,  9  Mich.  165,  80 
Am.  Bee.  78;  Cinoinnati  v.  Cameron,  33 
Ohio  St.  367;  State,  Hudson  Teleph.  Co., 
Prosecutor,  v.  Jersey  City,  49  N.  J.  L.  303, 
60  Am.  Rep.  619,  8  Atl.  123;  Wisconsin 
TeUpK  Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W. 
828;  Krueger^y.  Wisconsin  Teleph.  Co.  106 
Wis.  96,  50  L.  R.  A.  298,  81  N.  W.  1044; 
Marshfield  v.  Wisconsin  Teleph.  Co,  102 
Wis.  604,  44  L.  R.  A.  666,  78  N.  W.  736 ; 
Re  Road  from  Fitzmater  Street,  4  Serg.  A, 
R.  106;  Stormfeltz  v.  Manor  Tump.  Co,  13 
Pa.  555;  Re  Sharett's  Road,  8  Pa.  89;  Tay- 
lor V.  Portsmouth,  K.  d  7.  Street  R.  Co.  91 
Me.  193,  39  Atl.  560;  Dickey  y.  Maine 
Teleg.  Co.  46  Me.  483;  Angell,  Highways, 
3d  ed.  IS  2  et  seq.;  Detroit  v.  Blackcby,  21 
Mich.  106,  4  Am.  Rep.  450;  People  v.  Jack- 
son, 7  Mich.  446,  74  Am.  Dee.  729;  General 
Electric  R.  Co.  v.  Chicago  d  W.  I.  R,  Co. 
184  111.  588,  66  N.  E.  963;  Cox  y.  Louisville, 
N.  A.  d  C.  R.  Co.  48  Ind.  182 ;  Indianapolis 
V.  Croas,  7  Ind.  9 ;  Conner  v.  New  Albany ^  1 
Blackf.  43;  State  v.  Mathias,  21  Ind.  277; 
Com.  V.  Boston,  B.  d  G.  R.  Co.  135  Mass. 
650;  Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7 ;  Elfelt  v.  Stillv^ater  Street  R.  Co,  53 
Minn.  68,  55  N.  W.  116;  Carli  v.  Stillwater 
Street  R.  d  Transfer  Co.  28  Minn.  375,  41 
Am.  Rep.  290,  10  N.  W.  206;  Hall  v.  St, 
Paul,  56  Minn.  428,  67  N.  W.  928 ;  State  v. 
Waddell,  49  Minn.  500,  52  N.  W.  213;  Ma- 
gee  v.  Overshiner,  150  Ind.  127,  40  L.  R.  A. 
370,  49  N.  E.  951. 

TTie  city  has  no  proprietary  interest  in  the 
highways  within  its  limits;  they  belong  to 
all  the  people,  and  the  only  authority  pos- 
sessed by  the  city  is  to  prescribe  reasona- 
ble rules  and  regulations  to  govern  their 
use  by  those  having  the  right  to  such  use. 

2  Dill.  Mun.  Corp.  S  666;  Keasbey,  Elec- 
tric Wires,  2d  ed.  8  37. 

The  l^slature,  having  full  and  para- 
mount authority  over  all  uie  highways  with- 
in the  state,  may  restrict  the  general  public 
use  by  granting  a  right  to  erect  poles  and 
other  obstructions  in  the  highways,  without 
the  permission  of  the  local  authorities;  or 
it  may  delegate  to  the  municipalities  au- 
thority to  make  such  grant;  or  it 
may  grant  to  such  municipalities  only 
the  power  of  regulation  or  control  over  the 
manner  of  using  such  grant. 

Jersey  City  Gas  Co.  v.  Du?ight,  29  N.  J. 
Eq.  242;  State,  Montgomery,  Prosecutor,  v. 
Trenton,  36  N.  J.  L.  79;  Cater  v.  Northu^eet- 
em  Teleph.  Exch.  Co.  60  Minn.  639,  28  L.. 
R.  A.  310,  63  N.  W.  Ill;  Michigan  Teleph, 
Co.  V.  Benton  Harbor^  121  Mich.  612,  47  L. 
R.  A.  104,  80  N.  W.  388. 

This  police  authority  is  not  a  despotic 
power  that  may  be  exercised  without  a  suf- 
ficient purpose. 

Burlington  v.  Burlington  Street  R,  Co,  49 
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Iowa,  144,  31  Am.  Qep.  145;  Elliott^  Beads 
4  StreeU,  5&-60. 

Every  grant  of  right  by  the  sovereign  is 
subject  to  the  police  power  of  the  state,  but 
when  accepted  and  acted  upon  such  grant 
becomes  a  contract,  and,  except  for  the  ex- 
ercise of  the  police  power,  it  is  protected 
from  impairment  by  both  ihe  state  and  the 
Federal  Constitutions. 

Citizerui'  Street  R.  Co.  r.  Memphis,  53 
Fed.  732;  Wisconsin  Teleph.  Co,  v.  Oshkosh, 
«2  Wis.  32,  21  N.  W.  828 ;  Michigan  Teleph. 
€o.  y.  Benton  Harbor,  121  Mich.  512,  47  L. 
It  A.  104^  80  N.  W.  388;  Stevens  y.  Mus- 
keaon.  111  Mich.  72,  36  L.  R.  A.  777,  69  N. 
W.  22?;  State  v.  Addington,  12  Mo.  App. 
214. 

The  nse  of  a  highway  for  the  placing 
therdn  of  telephone  poles  is  a  "proper  street 


Cater  t.  Northwestern  Teleph.  ExcK  Co, 
^  >fiiiiL  539,  28  L.  R.  A.  310,  63  N.  W.  Ill ; 
Xetoett  T.  Minneapolis,  L,  d  M.  R.  Oo,  35 
HiiuL  112,  59  Am.  Rep.  303,  27  N.  W.  839; 
State  €9  reh  St,  Louis  Underground  Serv- 
ux  Co,  T.  Murphy,  134  Mo.  548,  34  L.  R.  A. 
369,  31  8.  W.  784,  34  8.  W.  51,  36  8.  W. 
1132;  Lake  View  t.  Rose  Hill  Cemetery  Co, 
70  m.  191,  22  Am.  Rep.  71;  Michigan 
Teleph.  Co,  t.  St.  Joseph,  121  Mich.  502,  47 
I.  R.  A,  87,  80  N.  W.  386;  People  v.  Eaton, 
100  Mich.  208,  24  L.  R.  A.  721,  59  N.  W. 
145;  People  ▼.  Kirseh,  67  Mich.  539,  35  N. 
W.  157;  Cool^,  Const.  Lim.  588;  Keasbey, 
Electric  Wires,  2d  ed.  |  46;  Washington 
Bridge  Co.  v.  State  em  rel.  Colhomt  18 
Conn.  53;  People  r,  Jackson  d  M.  PI.  Road 
€o.  9  Mich.  307. 

To  prohibit  the  extension  of  appellant's 
system  in  the  only  practical  manner,  forbid 
and  prevent  the  repair  and  maintenance  of 
•existing  lines,  and  require  their  removal  as 
already  erected,  is  not  the  reasonable  and 
lawful  exercise  of  police  power,  but  is  abso- 
lute confiscation  of  appellant's  property 
and  a  serious  and  unlawful  impairment  ojf 
its  rest^  rights. 

Chicago  ▼.  Netcher.  183  111.  104,  48  L.  R. 
A.  261,  55  N.  E.  707;  Evison  v.  Chicago, 
8t.  P.  M.  d  O.  R.  Co.  45  Minn.  375,  11  L.  R. 
A.  434,  48  N.  W.  6;  Toledo,  W.  d  W.  R.  Co. 
T.  Jacksonville,  67  111.  37,  16  Am.  Rep.  611; 
State  V.  Chicago,  M.  d  St.  P.  R.  Co.  68  Minn. 
381.  38  L.  R.  A.  672,  71  N.  W.  400. 

The  grant  by  the  legislature  of  the  right 
to  ose  "public  roads  and  highways  within 
tbe  state,"  the  consent  of  the  city  by  its  or- 
dinance of  January  24,  1883,  the  acceptance 
thereof  by  appelant,  and  its  investment  of 
lsn?e  capital  in  establishing  its  telephone 
exchange  system  throughout  the  city  in 
reliance  thereon,— constitute  a  contract 
which  neither  the  state  nor  the  municipali- 
ty can  impair  or  destroy. 

The  consideration  for  the  grant  consists 
in  the  public  duty  which  the  company  as- 
Biunes,  the  expected  benefits  to  be  enjoyed 
Vt  the  public  from  the  exercise  of  the  fran- 
chise, and  the  power  of  legislative  control 
^er  the  corporate  property  and  its  uses. 

Cooley,  Const.  Lim.  5th  ed.  §  337 ;  Coast- 
line R,  Co,  Y,  Savannah,  30  Fed.  649;  The 
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Binghamton  Bridge  8  Wall.  73,  sub  nom. 
Chenango  Bridae  Co.  v.  Binghamton  Bridge 
Co.  18  L.  ed.  142;  Tomlinson  v.  Jes- 
sup,  15  Wall.  454,  21  L.  ed.  204; 
Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495;  Hockett  v.  State, 
105  Ind.  250^  55  Am.  Rep.  201,  5  N.  E.  178; 
Central  U.  Teleph.  Co.  v.  Bradbury,  106  Ind. 
1,  5  N.  E.  721;  Ashland  v.  WheeUr,  88  Wis. 
607,  60  N.  W.  818;  4  Thomp.  Corp.  S  6388; 
Stevens  v.  Muskegon,  111  Mich.  72,  36  L. 
R.  A.  777,  6©  N.  W.  227 ;  Com.  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Gray,  339. 

In  granting  to  the  appellant  the  right  to 
use  its  streets  so  far  as  it  possessed  the 
power  to  do  so^  and  thus  furnishing  to  its 
citizens  the  conveniences  of  inter-communi- 
cation, the  city  council  exercised,  not  a  leg- 
islative, but  a  business,  power;  and  while 
it  can  never  surrender  those  legislative  pow* 
ers  of  government  with  which  it  has  been 
clothed,  yet,  in  tJie  exercise  of  its  business 
powers,  it  may  be  bound  as  firmly  and  ir* 
revocably  as  an  indiridual  or  a  private  cor- 
poratiMi. 

Illinois  Trust  d  Sav.  Bank  t.  Arkansas 
City,  34  L.  R.  A.  518,  22  C.  C.  A.  171,  40 
U.  8.  App.  257,  76  Fed.  271;  National 
Foundry  d  Pipe  Works  v.  Oconto  Water 
Co.  52  Fed.  34;  Indianapolis  v.  Indianapolis 
Gaslight  d  Coke  Co.  66  Ind.  396 ;  New  York 
V.  Second  Ave.  R,  Co.  32  K.  Y.  261 ;  Safety 
Insulated  Wire  d  Cable  Co.  v.  Baltimore, 
13  C.  C.  A.  375,  25  U.  8.  App.  160,  66  Fed. 
140;  San  Francisco  Oas  Co.  v.  San  Francisco, 
9  Cal.  469;  Cincinnati  v.  Cameron,  33  Ohio 
St.  367 ;  Lloyd  v.  New  York,  5  N.  Y.  369,  56 
Am.  Dec.  347;  Girard  L.  Ins.  Co.  v.  PhUa- 
delphia,  88  Pa.  394 ;  Wagner  v.  Rock  Island, 
146  111.  139,  21  L.  R.  A.  519,  34  N.  E.  548; 
Vincennes  v.  Citizens*  Gas  Light  Co.  132 
Ind.  114,  16  L.  -R.  A.  485,  31  N.  E.  577; 
New  Orleans  Gaslight  Co.  v.  New*OrleanSt 
42  La.  Ann.  188,  7  So.  560;  Cunningham  v. 
Cleveland,  39  C.  C.  A.  211,  98  Fed.  663; 
Walla  Walla  v.  Walla  Walla  Water  Co.  172 
U.  8.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77; 
Munger  v.  St.  Paul,  57  Minn.  9,  68  N.  W. 
601;  Cater  v.  Northu^estem  Teleph.  Ewoh, 
Co.  60  Minn.  539,  28  L.  R.  A.  310,  63  N.  W. 
Ill;  Detroit  Citizens*  Street  R.  Co.  v.  De- 
troit, 26  L.  R.  A.  667,  12  C.  O.  A.  366,  22  U. 
S.  App.  570,  64  Fed.  628. 

The  powers  of  the  council  consist  of  the 
general  powers  to  "have  the  care,  supervi- 
sion, and  control  of  all  highways,  streets, 
alleys,  public  squares,  and  grounds  within 
the  limits  of  the  dty."  They  undoubtedly 
include  the  power  to  consent  to  and  to  regu- 
late, for  the  safety  and  convenience  of  the 
citizens,  all  proper  "street  uses."  They  do 
not  include  the  power  to  grant  any  fran- 
chise, but  only  to  regulate  the  use  and  en- 
joyment of  such  as  may  come  within  the 
purview  of  these  provisions. 
.  Elliott,  Roads  &  Streets,  p.  333;  Balti- 
more Trust  d  Guarantee  Co.  v.  Baltimore, 
64  Fed.  153;  Atchison  Street  R.  Co.  v.  Mis- 
souri P.  R.  Co.  31  Kan.  660,  3  Pac.  284; 
St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  623,  2 
L.  R.  A.  278,  10  8.  W.  197;  Julia  Bldg. 
12 
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A880,  V.  Bell  Teleph,  Co.  88  Mo.  258^  57  Am. 
Kep.  398. 

The  city,  having  induced  and  permitted 
the  appellant  to  go  on  from  day  to  day  and 
erect  its  plant  and  expend  large  sums  of 
money  upon  the  mutual  understanding 
that  it  had  such  a  franchise,  and  having  as- 
sumed, under  the  authority  given  by  the 
act  of  1893,  to  direct  and  control  the  ap- 
pellant in  the  exercise  of  these  recognized 
and  existing  rights,  cannot  now  deny  the 
validity  and  existence  of  that  franchise  and 
those  rights. 

Noah  V.  LoiPry,  37  Minn.  264,  33  N.  W. 
787;  Chesapeake  d  P.  Teleph,  Co,  v.  Balti- 
more, 89  Md.  689,  43  Atl.  788,  44  Atl.  1033; 
Cooley,  Const.  Lim.  4th  ed.  474;  Baltimore 
d  P,  R,  Co,  V.  Reaney,  42  Md.  131 ;  O'Brian 
V.  Baltimore  County  Comrs,  51  Md.  24; 
State  ex  rel.  Atty.  Gen,  v.  Miller ^  66  Mo. 
342;  Ashland  v.  Wheeler,  88  Wis.  614,  60 
N.  W.  818;  McMillen  v.  Boyles,  6  Iowa, 
310;  Boone  County  v.  Burlington  d  M,  Riv- 
er R.  Co,  139  U.  S.  693,  35  L.  ed.  322,  11  Sup. 
Ot  Rep.  687 ;  State  v.  Torinus,  26  Minn.  1, 
37  Am.  Rep.  393,  49  N.  W.  259;  State  v. 
Deffes,  45  La.  Ann.  658,  12  So.  841. 

The  statute,  ordinance,  and  acceptance 
constitute  a  contract,  and  ordinances  which 
impair  its  obligation  or  rights  vested  there- 
under contravene  the  state  and  Federal 
Constitutions,  and  are  void. 

Cleveland  City  R,  Co,  v.  Cleveland,  94 
Fed.  385;  Cincinnati  d  S,  R,  Co.  v.  Carth- 
age, 36  Ohio  St.  634;  City  R,  Co,  y. ^Citizens' 
Street  R.  Co,  160  U.  S.  567,  41  L.  ed.  1117, 
17  Sup.  Ct.  Rep.  653;  Chesapeake  d  P. 
Teleph,  Co,  v.  Baltimore,  89  Md.  689,  43  Atl. 
784,  44  Atl.  1033;  yew  Orleans  v.  Great 
Southern  Teleph,  d  Teleg,  Go,  40  La.  Ann- 
41,  3  So.  533;  Burlington  v.  Burlington 
Street  R,  Co,  49  Iowa,'  144,  31  Am.  Rep. 
145;  Com,  v.  Boston,  97  Mass.  555;  State, 
Hudson  Teleph,  Co.,  Prosecutor,  v.  Jersey 
City,  49  N.  J.  L.  303,  60  Am.  Rep.  619,  8 
Atl.  123 ;  People  ex  rel,  Woodhaven  Gaslight 
Co,  V.  Deehan,  153  N.  Y.  528,  47  N.  E.  787 ; 
Suburban  Electric  Light  d  Power  Co,  v. 
East  Orange  Twp,  (N.  J.  Eq.)  41  Atl.  865; 
Western  U,  Teleg,  Co,  v.  Syracuse,  24  Misc. 
338,  53  N.  Y.  Supp.  690;  Wilmington  d  W, 
R,  Co,  V.  Reid,  13  Wall.  264,  20  L.  ed.  568 ; 
Baltimore  Trust  d  Gua/raniee  Co,  v.  Balti- 
more, 64  Fed.  159;  Central  Trust  Co,  v.  Cit- 
izens' Street  R,  Co,  80  Fed.  218;  Penn 
Mut,  L,  Ins,  Co,  V.  Austin,  168  U.  S.  694, 
42  L.  ed.  630,  18  Sup.  Ct.  Rep.  223;  Stev- 
ens V.  Muskegon,  111  Mich.  72,  36  L.  R.  A. 
777,  69  N,  W.  227. 

Extensive  as  the  police  power  is,  it  must 
be  conceded  that  any  act  by  the  common 
council  in  restraint  of  the  use  of  property, 
which  is  in  fact  not  an  exercise  of  the  po- 
lice power,  but  a  capricious  invasion  of 
private  rights,  is  unconstitutional  and 
void. 

State  V.  Addington,  12  Mo.  App.  214^, 
Com,  y.  Bacon,  13  Bush,  210,  26  Am.  Rep. 
189;  Saginaw  v.  Swift  Electric  Light  Co. 
113  Mich.  660,  72  N.  W.  6;  Michigan  Teleph, 
Co.  v.  St.  Joseph,  121  Mich.  502,  47  L.  R.  A. 
87,  80  N.  W.  383;  Grand  Rapids  v.  Grand 
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Rapids  Hydraulic  Co,  66  Mich.  606,  33  K. 
W.  749;  Hershfield  v.  Rocky  Mountain  Bell 
Teleph,  Co,  12  Mont.  102,  29  Pac.  883;  Ar- 
eata V.  Areata  d  M,  River  R,  Co,  92  CaU 
639,  28  Pac.  676;  East  Louisiana  R.  Co.  v. 
New  Orleans,  46  La.  Ann.  526,  15  So.  157  j 
Levis  V.  Newton,  75  Fed.  884;  Nash  v.  Low- 
ry,  37  Minn.  261,  33  N.  W.  787;  New  York 
V.  Second  Ave.  R,  Co,  32  N.  Y.  272 ;  People 
V.  O'Brien,  111  N.  Y.  1,  2  L.  R.  A.  255,  18  X. 
E.  692;  Louisville  Gas  Co.  v.  Citizens'  Gas- 
light Co.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup. 
Ct.  Rep.  265;  New  Orleans  Waterworks  Co. 
y.  Rivers,  115  U.  S.  674,  29  L.  ed.  525,  6 
Sup.  Ct.  Rep.  273;  Chicago,  M,  d  St,  P.  R, 
Co,  V.  Minnesota  C,  R.  Co.  4  McCrary,  006, 
14  Fed.  530;  Quincy  v.  Bull,  106  111.  337; 
Highland  Park  v.  Detroit  d  B,  PL  Road 
Co,  95  Mich.  489,  55  N.  W.  382;  St,  Louis 
V.  Western  U,  Teleg.  Co,  63  Fed.  68;  Detroit 
y,  Detroit  d  H,  PL  Road  Co,  43  Mich.  140, 
5  N.  W.  275;  St,  Tammany  Waterworks 
Co,  V.  New  Orleans  Waterworks  Co,  120  U. 
S.  64,  30  L.  ed.  563,  7  Sup.  Ct.  Rep.  405; 
Milhau  V.  Sharp,  27  N.  Y.  622,  84  Am'.  Dec. 
314;  Com,  v.  Erie  d  W.  Transp.  Co.  107  Pa, 
112;  Washington  Bridge  Co,  v.  State,  18 
Conp.  53;  Rutland  Electrie  Light  Co.  ▼. 
Marble  City  Electric  Light  Co,  65  Vt.  377, 
20  L.  R.  A.  821,  26  Atl.  635;  Chicago  Gen- 
eral R.  Co,  y,  Chicago  City  R.  Co.  62  111. 
App.  523;  Denver  v.  Denver  City  Cable  R, 
Co,  22  Colo.  565,  45  Pac.  439;  Africa  v. 
Knoxville,  70  Fed.  730;  Summit  Twp.  v. 
New  York  d  N,  J,  Teleph.  Co,  67  N.  J.  Eq. 
123,  41  Atl.  146;  Hovelma/n  y.  Kansas  City 
Horse  R,  Co.  79  Mo.  642;  Com,  v.  Proprie- 
tors of  New  Bedford  Bridge,  2  Grey.  339; 
Baltimore  Trust  d  Guarantee  Co,  v.  Balti- 
more, 64  Fed.  153;  Citizens'  Street  R.  Co. 
y,  Memphis,  53  Fed.  732;  Michigan  Teleph. 
Co,  y.  Charlotte,  93  Fed.  11;  Citizens'  Wa- 
ter Co,  y,  Bridgeport  Hydraulic  Co,  55  Conn, 
1,  10  Atl.  170;  Proprietors  of  Piscataqua 
Bridge  v.  New  Hampshire  Bridge,  7  X.  H- 
35;  Wisconsin  Teleph,  Co.  v.  OshkosK  62 
Wis.  32,  21  N.  W.  828;  Williamsport  Pass. 
R,  Co.  V.  WilUamsport,  120  Pa.  1,  13  Atl. 
496;  Clarksburg  Electric  Light  Co.  y. 
Clarksburg,  47  W.  Va.  739,  50  L.  R.  A.  142, 
35  S.  E.  994. 

Municipal  ordinances  passed  by  virtue  of 
either  express  or  implied  power  must  be 
reasonable,  consonant  with  the  general  pow- 
ers and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  the 
state. 

Burg  V.  Chicago,  R,  I,  d  P,  R,  Co,  90 
Iowa,  106,  57  N.  W.  6«0:  Erison  v.  Chicago, 
St.  P.  M,  d  0.  R.  Co.  45  Minn.  370.  11  L. 
R.  A.  434,  48  N.  W.  6;  Tarkio  v.  Cook,  120 
Mo.  1,  25  S.  W.  202;  Anderson  v.  Welling- 
ton, 40  Kan.  173,  2  L.  R.  A.  110,  19  Pac. 
719;  Re  Frazee,  63  Mich,  396,  30  N.  W. 
72. 

Municipalities  have  no  power  to  repeal, 
directly  or  indirectly,  the  laws  of  the  state, 
and  their  legislation  must  accord  with  the 
policy  of  the  legislation  of  the  state. 

Horr  &  B.  Mun.  Pol.  Ord.  §  88:  McFar- 
lane  v.  Chicago,  185  111.  242,  57  N.  E.  12; 
Red  Wing  v.  Chicago,  M.  d  St.  P.  R.  Co. 


IflOO. 


Northwestern  Telephone  Exchange  Co.  ▼.  Miknbapolis. 


179 


72  Minn.  240,  75  N.  W.  223 ;  Btatc  v.  Ham- 
numd,  40  Minn.  43,  41  N.  W.  243;  Oreen  v. 
Eastern  R.  Co.  52  Minn.  79,  53  N.  W.  808. 

Ilie  ordinances  in  question  lay  an  unnec- 
essary and  unreasonable  obstruction  and 
bnrden  upon  'interstate  commerce. 

Western  V.  Teleg.  Co.  v.  Alabama  State 
Bd.  of  A88es8tnent,  132  U.  S.  472,  9u6.  nom. 
Western  U.  Teleg.  Co.  v.  8eay,  33  L.  ed. 
409,  2  Inters.  Cora.  Rep.  720,  10  Sup.  Ct. 
Rep.  161;  -Minn.  Gen.  Stat.  1894,  § 
2635;  Leloup  v.  Port  of  Mobile,  127 
U.  S.  640,  32  L.  ed.  311,  8  Sup.  Ct. 
Rep.  1380;  Western  V.  Teleg.  Co.  v.  Pendle- 
ton, 122  U.  S.  347,  30  L.  ed.  1187,  7  Sup.  Ct. 
Rep.  1126;  Western  XJ.  Teleg.  Co.  v.  Texas, 
105  U.  S.  460,  26  L.  ed.  1067;  Pensacola 
Teleg.  Co.  v.  Western  V.  Teleg.  Co.  96  U.  S. 
1.  24  It.  ed.  708;  Mercantile  Trust  Co.  v. 
Atlantic  d  P.  R.  Co.  63  Fed.  513;  Moore  v. 
Eufaula,  97  Ala.  670,  11  So.  921;  American 
U.  Teleg.  Co.  v.  Western  U.  Teleg.  Co.  67 
Ala.  26,  42  Am.  Rep.  00;  iSfan  Vranoisco  v. 
Western  U.  Teleg.  Co.  96  Cal.  140,  17  L.  R. 
A.  301,  31  Pac.  10;  Central  U.  Teleph.  Co. 
V.  State  eof  reL  FalUy,  118  Ind.  194,  19  N. 
£.  604;  Chicago  d  A.  Bridge  Co.  v.  Pacific 
Hut.  Teleg.  Co.  36  Kan.  113,  12  Pac.  535; 
Union  Trust  Co.  v.  Atchison,  T.  ds  8.  F,  R. 
Co.  8  N.  M.  329,  43  Pac.  701 ;  Western  U. 
Teleg.  Co.  v.  Atlantic  d  P.  States  Teleg.  Co. 
5  Xer.  lOG;  Re  Pennsylvania  Teleph.  Co.  48 
X.  J.  Eq.  91,  20  Atl.  846;  Western  U.  Teleg. 
Co.  V.  Tyler^  90  Va.  297,  4  Inters.  Com. 
Rep.  481,  18  S.  E.  280;  Pensacola  Teleg.  Co. 
T.  Western  U.  Teleg.  Co.  2  Woods,  643,  Fed. 
Cas.  No.  10,060 ;  Ratterman  v.  Western  U. 
Teleg.  Co.  127  U.  S.  411,  32  L.  ed.  229,  2 
Inters.  Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127; 
Philadelphia  v.  Western  U.  Teleg.  Co.  2  In- 
ters. Com.  Rep.  728,  40  Fed.  615;  Ea>  parte 
Kieffer,  40  Fed.  399. 

Tlie  ordinance^  without  limitation,  vests 
in  the  common  oonincil  power  to  exercise  a 
wilful  discretion.  The  granting  of  such 
power  renders  an  ordinance  illegal  and 
▼Old. 

Re  Frazee,  63  Mich.  396,  30  N.  W.  72 ; 
Grand  Rapids  ▼.  Chrand  Rapids  Hydraulic 
Co.  66  Mich.  606,  33  N.  W.  749 ;  People  ex 
rel.  Mayhury  ▼.  Mutual  Gaslight  Co.  38 
Mich.  164;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Biate  Y.  Mahner,  43  La.  Ann.  496,  9  So.  480; 
State  V.  Duharry,  44  La.  Ann.  1117,  11  So. 
718;  Richnumd  v.  Dudley,  129  Ind.  112,  13 
L  R.  A.  587,  28  N.  E.  312;  Barthet  v.  New 
Orleans,  24  Fed.  563;  Cicero  Ijumber  Co,  v. 
Cicero.  176  lU.  9,  42  L.  R.  A.  696,  51  N.  E. 
758;  Bessonies  v.  India/napoUs,  71  Ind.  189; 
Plymouth  ▼.  Behultheis,  135  Ind.  339,  35 
X.  £.  12;  State  ▼.  Finch,  78  Minn.  118,  46 
L.  R.  A.  437,  80  N.  W.  856. 

Mr.  TrmMk.  Healy»  for  respondents: 

Section  2641  does  not  apply  to  the  streets, 
Mleys,  and  public  grounds  of  a  municipal- 
ity, but  is  limited  in  its  operations  to  rural 
roads  and  highways  in  the  state.  If  the 
legislature  had  intended  to  include  streets 
it  would  have  so  expressed  its  intention  in 
tbeact. 

The  mle  of  constmction  in  this  class  of 
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cases  is  that  it  shall  be  most  strongly 
against  the  corporation. 

mforthtoestem  Fertilizing  Co.  y.  Hyde 
Park,  97  U.  S.  659,  24  L.  ed.  1036;  Long  v. 
Duluth,  49  Minn.  280,  51  N.  W.  913. 

Even  where  the  words  "highways  or 
roads"  are  not  defined  by  statute  the  same 
as  they  are  by  our  statute,  the  courts  have 
Uniformly  held  that  they  have  reference, 
and  are  applicable,  only  to  rural  ways;  and, 
unless  the  intention  is  clearly  expressed  in 
the  law  itself,  or  is  necessarily  inferable 
from  the  scope  of  the  statute,  to  include 
urban  ways,  they  will  be  restricted  to  their 
usual  and  common  meaning  as  applying 
only  to  rural  ways. 

Re  Woolsey,  95  N.  Y.  135;  Weinckie  v. 
New  York  C.  d  H.  R.  R.  Co.  39  N.  Y.  S.  R. 
584,  15  N.  Y.  Supp.  689;  Vanderkar  v. 
Rensselaer  d  8.  R.  Co.  13  Barb.  390; 
Parker  v.  Rensselaer  d  8.  R.  Co.  10  Barb. 
319;  Heiple  v.  East  Portland,  13  Or.  97,  8 
Pac.  907;  Cleaves  y.  Jordan,  34  Me.  9; 
Waterford  v.  Oxford  County  Comrs.  59  Me. 
450;  Huddelston  v.  Eugene  (Or.)  1  Mun. 
Corp.  Cas.  334,  note;  Richmond  y.  South- 
em  Bell  Teleph.  d  Teleg.  Co.  174  U.  S.  778, 
43  L.  ed.  1169,  19  Sup.  a.  Rep.  778;  Utica 
V.  Utica  Teleph.  Co.  24  App.  Div.  361,  48 
N.  Y.  Supp.  916;  Monongahela  v.  Mononga- 
hela  Electric  Light  Co.  12  Pa.  Co.  Ct.  529; 
Philadelphia  v.  Western  V.  Teleg.  Co.  11 
Phila.  327 ;  Hewett  v.  Western  U.  Teleg.  Co. 
4  Mackey,  424;  Mutual  U.  Teleg.  Co.  y. 
Chicago,  11  Biss.  539,  16  Fed.  309. 

The  legislature  cannot  irrevocably  limit 
or  control  the  l^slative  action  of  its  suc- 
cessors. 

Munn  Y.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Brick  Presby.  Church  v.  New  York,  5 
Cow.  538;  8tone  v.  Mississippi,  101  U.  S. 
819,  25  L.  ed.  1080;  Wabasha  R.  Co.  y.  De- 
fiance, 167  U.  S.  88,  42  L.  ed.  87,  17  Sup.  U. 
Rep.  748;  Chicago,  B.  d  Q.  R.  Co.  v. 
Nebraska  ex  rcl.  Omaha,  170  U.  S.  57,  42 
L.  ed.  948,  18  Sup.  Ct.  Rep.  513;  People  v. 
Budd,  117  N.  Y.  1,  5  L.  R.  A.  559,  22  N.  E. 
670;  Sinking  Fund  Cases,  99  U.  S.  700, 
sub  nom.  Union  P.  R.  Co.  v.  United  States, 
25  L.  ed.  496;  Spring  Valley  Waterworks 
Y.  Schottler,  110  U.  S.  347,  28  L.  ed.  173,  4 
Sup.  Ct.  Rep.  48;  Wabash,  St.  L.  d  P.  R. 
Co.  Y.  Illinois,  118  U.  S.  557,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4: 
Dow  Y.  Beidelman,  125  U.  S.  680,  31  L.  ed. 
841,  2  Inters.  Cora.  Rep.  56,  8  Sup.  Ct,  Rep. 
1028;  Chicago,  M.  d  St.  P.  R.  Go.  y.  Min- 
nesota, 134  U.  S.  418,  33  L.  ed.  970,  3  In- 
ters. Com.  Rep.  209,  10  Sup.  Ct  Rep.  462, 
702. 

A  municipal  corporation  has  no  proprie- 
tary rights  in  the  streets,  levees  or  other 
public  grounds  within  its  limits. 

A  grant  of  power  to  a  city  to  grant  any 
privileges  or  rights  in  streets  or  other  pub- 
lic grounds  is  to  be  strictly  construed,  and 
not  enlarged  by  construction;  and  if  there 
is  a  fair  or  reasonable  doubt  as  to  the  ex- 
istence of  its  power,  it  will  be  resolved 
against  the  municipality. 

St.  Paul  V.  Chicago,  M.  d  St.  P.  R.  Co.  63 
Minn.  346,  34  L.  R.  A.  184,  63  N.  W.  207, 
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05  N.  W.  649,   08  N.   W.  458;    DiU.  Mun. 
Corp.  S  55. 

Tlie  grant  of  power  to  the  city  council 
did  not  authorize  it  to  enter  into  a  contract 
such  as  the  one  which  appellant  insists  was 
made. 

Nash  V.  Lowry,  37  Minn.  261,  33  N.  W. 
787;  Wahaska  Electric  Co.  v.  Wymore 
(Neb.)  82  N.  W.  626;  8t.  Paul  v.  Ohioago, 
M,  d  8i.  P.  R,  Co,  63  Minn.  330,  34  L.  R.  A. 
184,  63  N.  W.  267,  66  N.  W.  640,  68  N.  W. 
458. 

The  right  to  compel  the  change  from  an 
overhead  to  an  underground  system  has  uni- 
formly been  sustained. 

New  York  ew  rel.  New  York  Electric  Lines 
Co.  V.  Squire,  145  U.  S.  175,  36  L.  ed.  666, 
12  Sup.  Ct.  Rep.  880. 

The  city  council  had  the  authority  to  pro- 
hibit the  placing  of  any  poles  on  the  sur- 
face of  the  streets,  and  to  require  all  poles 
already  there  throughout  the  entire  city  to 
be  placed  underground. 

8t.  Louis  V.  Western  U.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485 ; 
American  Rapid  Teleg.  Co.  v.  Hess,  125  N. 
Y.  641,  13  L.  R.  A.  454,  26  N.  E.  919;  West- 
em  U.  Teleg.  Co.  v.  New  York,  3  L.  R.  A. 
449,  2  Inters.  Com.  Rep.  533,  38  Fed.  552. 

Where  the  legislature  authorizes  a  city 
council  to  act,  and  defines  the  limits  within 
which  it  may  act,  no  ordinance  passed  that 
keeps  within  the  limits  of  the  leffislative 
act  can  be  attacked  on  the  ground  of  its  un- 
reasonableness. 

Elliott,  Mun.  Corp.  S  220;  1  Dill.  Mun. 
Corp.  4th  ed.  S  328;  Beach,  Pub.  Corp.  5 
512;  Western  U.  Teleg.  Co.  v.  New  York,  3 
L.  R.  A.  449,  2  Inters.  Com.  Rep.  533,  38 
Fed.  552;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct  Rep.  992,  1257 ; 
Champer  v.  Oreenoastle,  138  Ind.  339,  24 
L.  R.  A.  768,  35  N.  E.  14;  Haynes  v.  Cape 
May,  50  N.  J.  L.  55,  13  Atl.  231 ;  Ex  parte 
Chin  Yan,  60  Cal.  78;  St.  Paul  v.  Colter, 
12  Minn.  41,  Gil.  16,  90  Am.  Dec.  278; 
State  ex  rel.  Spangenberg  y.  McMahon,  62 
Minn.  110,  64  N.  W.  92;  People  ew  rel.  New 
York  Electric  Lines  Co.  v.  Squire,  107  N.  Y. 
593,  14  N.  E.  820;  American  Rapid  Teleg. 
Co.  ▼.  Hess,  125  N.  Y.  641,  13  L.  R.  A.  454, 
26  N.  E.  919;  New  Orleans  Gaslight  Co.  y. 
Louisiana  Light  d  H.  P.  d  Mfg.  Co.  115  U. 
S.  650.  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252; 
Patterson  r.  Kentucky,  97  U.  S.  501,  24  L. 
ed.  1115;  Northwestern  Fertilizing  Co.  v. 
Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036; 
Butchers*  Union  S.  H.  d  L.  S.  L.  Co.  v. 
Crescent  City  L.  S:  L.  d  S.  H.  Co.  Ill  U. 
S.  746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652; 
Mutual  U,  Teleg.  Co.  y.  Chicago,  11  Biss. 
639,  16  Fed.  309. 

On  petition  for  rehearing. 

Mr.  William  A.  Iianeaster,  also  for 
respondents: 

The  term  "highway"  in  its  ordinary  and 
popular  sense  refers  to  the  country  roads 
under  the  management  and  control  of  the 
local  authorities  of  the  several  towns  or 
counties  of  the  state. 

Re  Bums,   155  N.  Y.  23,  49  N.  E.  246; 
Re  Woolsey,  95  N.  Y.  135. 
53  L.  R.  A. 


The  mere  incorporation  of  the  appellant 
company  under  the  general  laws  of  this 
state,  and  while  S  2641  was  in  full  force, 
would  not  give  it  an  absolute  and  continu- 
ing right  to  use  the  streets  of  Minneapolis, 
in  the  face  of  subsequent  amendments  and 
modifications  by  the  legislature,  regardless 
of  whether  or  not  the  streets  had  been  oc- 
cupied by  the  appellant  previous  to  such 
amendments. 

St.  Louis  V.  Westem  U.  Teleg.  Co.  149  U. 
S.  465,  37  L.  ed.  810,  13  Sup.  Ct.  Rep.  990; 
Lake  Roland  Elev.  R.  Co.  y.  Baltimore,  77 
Md.  352,  20  L.  R.  A.  126,  26  Atl.  510. 

Every  reasonable  presumption  is  against 
the  granting  of  any  contract  rights,  for  it 
is  a  cardiniS  rule  of  construction  of  alleged 
legislative  or  municipal  grants  to  construe 
them  strictly  in  favor  of  the  sovereign. 

Mobile  v.  Louisville  d  N.  R.  Co.  124  Ala. 
132,  26  So.  905;  Northwestem  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed. 
1036;  Nash  v.  Lowry,  37  Minn.  261,  33  K. 
W.  787 ;  St.  Paul  v.  Chicago,  M.  d  St.  P.  R. 
Co.  63  Minn.  330,  34  L.  R.  A.  184,  63  N.  W. 
267,  66  N.  W.  649,  68  N.  W.  458 ;  State  ew 
rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
80  Minn.  108,  50  L.  R.  A.  656,  83  N.  W.  32 ; 
State,  Domestic  Teleg.  d  Teleph.  Co.,  Prose- 
cutor, y.  Newark,  49  N.  J.  L.  344,  8  Atl.  128 : 
People*s  Pass.  R.  Co.  v.  Memphis  City  R. 
Co.  10  Wall.  38,  19  L.  ed.  844. 

Where  a  municipality,  under  express 
power  delegated  to  it  by  the  legislature, 
makes  regulations  in  reference  to  a  matter 
confessed^  within  the  legitimate  scope  of 
police  power,  and  keeps  within  the  express 
terms  of  the  power  delegated  to  it  by  the 
legislature,  such  regulations  cannot  be 
called  in  question  by  the  courts. 

Dill.  Mun.  Corp.  3d  ed.  §  328;  Sprigg  v. 
Garrett  Park,  89  Md.  406,  43  Atl.  813 ;  Lake 
Roland  Elev.  R.  Co,  v.  Baltimore,  77  Md. 
352,  20  L.  R.  A.  126,  26  AU.  610;  Electric 
Improv.  Co.  v.  San  Francisco,  13  L.  R.  A. 
131,  45  Fed.  593. 

The  state,  and  the  municipality  under  it» 
delegated  powers,  hold  the  streets  and 
HV<»&ue8  and  alleys  of  a  city  in  trust  for  the 
primary  objects  and  purposes  of  their  dedi- 
cation, to  wit,  for  the  use  and  travel  of  the 
public,  and  anv  other  occupation  or  encuni-  | 
brance  or  obstruction  of  the  streets, 
avenues,  and  alleys  can  only  be  had  by  tiie  , 
permission  or  sufferance  of  the  state  or  mu- 
nicipality.  And  such  secondary  use  and  oc- 
cupation must  always  be  held  subservient 
to  the  power  of  police  regulation,  which  is 
inherent  in  the  state,  or,  in  the  case  of 
delegated  power,  in  the  municipality. 

State,  Cape  May,  D.  B.  d  S.  P.  R.  Co. 
Prosecutor,  v.  Cape  May,  59  N.  J.  H  396,  36 
L.  R.  A.  653,  36  Atl.  096;  State,  Consoli- 
dated Traction  Co.  Prosecutor,  y.  Eliza- 
beth, 58  N.  J.  L.  619,  32  L.  R.  A.  170,  34 
Atl.  146;  Allen  v.  Jersey  City,  63  N.  J.  L. 
522,  22  Atl.  257;  State,  Trenton  Horse  R. 
Co..  Prosecutor,  v.  Trenton,  53  K.  J.  L.  132. 
11  L.  R.  A.  410,  20  Atl.  1076;  Booth,  Street 
Railway  Law,  S§  223-230;  Union  R.  Co.  v. 
Cambridge,  1 1  Allen,  287 ;  Ew  parte  Shradrr, 
33  Cal.  279 ;  Ew  parte  Smith,  38  Cal.  702 ; 
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Vniied  States  Illuminating  Oo,  ▼.  Heas,  19 
N.  Y.  S.  R.  883,  3  N.  Y.  Supp.  777 ;  Geneva 
T.  Geneva  Teleph,  Co.  30  MIbc.  236,  62  N. 
Y.  Supp.  172;  Miltpaukee  d  8t.  P.  R,  Co,  v. 
Faribault,  23  Minn.  167 :  State  v.  Smith,  58 
Jfinn.  35,  25  L.  R.  A.  759,  69  N.  W.  545 ; 
StatCy  Raffetto,  Prosecutor,  v.  Mott,  60  N. 
J.  L  413,  38  Atl.  867;  Ogden  City  v.  Cross- 
man,  17  UUh,  66,  63  Pac  085;  New  York 
V.  Dry  Dock,  E.  B.  d  B.  B.  Co.  39  N.  Y.  S. 
H  106,  15  N.  Y.  Supp,  297 ;  Pittsburgh,  C. 
C.  d  8t.  L.  B.  Vo.  V.  Crown  Point,  146  Ind. 
421,  35  L.  R.  A.  684,  45  N.  K  587;  i^und  v. 
Fovkr,  142  Ind.  214,  41  N.  £.  456;  Olympia 
V.  jfonn,  1  Wash.  389,  12  L.  R.  A.  150,  25 
Pac  337;  Beiling  ▼.  Evansville,  144  Ind. 
644, 35  L.  R,  A,  272,  42  N.  E.  621 ;  Harrmg- 
ton  V.  Providence,  20  R.  I.  233,  38  L.  R.  A. 
^,  38  Atl.  1 ;  A  Coal-fUtat  v.  JeffersonvHle, 
112  Ind.  15, 13  N.  E.  115;  Skaggs  v.  Ifartina- 
uUe,  140  Ind.  476,  33  L.  R.  A.  781,  39  N. 
E  241 ;  Steffy  v.  Monroe  City,  135  Ind. 
466,  35  N.  £.  121 ;  Lindsay  v.  Anm«^on,  104 
Ala.  257,  27  L.  R.  A.  436,  16  80.  545;  Darl- 
ington, V.  Ward,  48  S.  C.  570,  38  L,  R.  A. 
326,  26  S.  E.  906 ;  District  of  Columbia  y. 
Waggaman,  4  Mackey,  328. 

It  has  been  uniformly  held  by  the  courts 
of  New  York  that  the  underground  ordi- 
nances passed  under  the  authority  of  the 
laws  of  that  state  are  a  yalid  exercise  of  the 
police  power. 

A^merican  Bapid  Teleg.  Co.  v.  Hess,  35  N. 
Y.  S.  R.  606,  12  N.  Y.  Supp.  536;  People  ex 
rH.  A'etc  York  Electric  Lines  Co.  y.  Squire, 
107  N.  Y.  693,  14  N.  E.  820;  AmeHcan 
Rapid  Teleg.  Co.  y.  Hess,  125  N.  Y.  641,  13 
L.  R.  A.  454,  26  N.  E.  919;  United  States 
niuminating  Co.  y.  Hess,  19  N.  Y.  8.  R. 
^,  3  N.  Y.  Supp.  777 ;  Uniied  States  Il- 
luminating Co.  V.  Orant,  65  Hun,  222,  7  N. 
Y.  Supp.  788;  Utica  y.  Utica  Teleph,  Co. 
24  App.  Div.  361,  48  N.  Y.  Supp.  916. 

As  far  as  the  municipality  acts  in  the 
exercise  of  its  public  political  powers,  and 
♦ithin  the  limits  of  its  charter,  it  is 
vested  with  the  largest  discretion.  And 
whether  its  laws  are  wise  or  unwise,  wheth- 
er they  are  passed  from  good  or  bad  motives, 
it  is  not  the  province  of  this  court  to  in- 
quire. 

MUhau  V.  Sharp,  15  Barb.  212;  People 
^  rel.  Botchkiss  y.  Broome  County  Supers. 
So  N.  Y,  222 ;  Buffalo  y.  New  York,  L.  E.  d 
V.  R.  Co.  152  N.  Y.  276,  46  N.  B.  496 ;  Peo- 
ple ex  reU  O'Connor  v.  Queens  County 
Supers.  153  N.  Y.  370,  47  N.  E.  790;  People 
f*  rd.  Wakeley  v.  Mclniyre,  154  N.  Y.  629, 
«  N.  E.  70;  Talcott  y.  Buffalo,  125  N.  Y. 
280,  26  N.  E.  263;  Barhite  v.  Home  Teleph. 
Co.  50  App.  Diy.  25,  63  N.  Y.  Supp.  659; 
EvitoH  T.  Chicago,  St.  P.  ik  d  0.  R.  Co.  46 
Minn.  375,  11  L.  R.  A.  434,  48  N.  W.  6. 

The  mere  fact  that  the  ordinance  was 
^<Hd  as  applied  to  some  portions  of  the  city 
yonid  not  allow  the  defendant  company  to 
f^ly  Qpon  it  as  invalid  in  those  portions  of 
the  dty  where  it  might  well  be  regarded  as 
*  proper  police  regulation. 

Knohloch  y.  Chicago,  M.  d  St.  P.  R.  Co. 
31  ifinn.  402,  18  N.  W.  106:  Weyl  v.  Chi- 
«^,  M.  d  St.  P.  R.  Co.  40  Minn.  350,  42  N. 
•'3L.R.A. 


W.  24;  Missouri  €w  rel.  Laclede  Gaslight 
Co.  V.  Murphy,  170  U.  S.  78,  42  L.  ed.  965, 
18  Sup.  Ct.  Rep.  505,  130  Mo.  10,  31  L.  R. 
A.  798,  31  S.  W.  594. 

The  valid  portions  of  an  ordinance  may 
be  sustained  and  enforced,  although  it  con- 
tains some  other  provisions  which  may  be 
invalid  because  in  excess  of  power,  or  as 
being  an  unreasonable  exercise  of  general  or 
implied  powers  conferred  by  the  legislature. 

Judson  v.  Bessemer,  87  Ala.  240,  4  L.  R. 
A.  742,  6  So.  267;  Reynolds  y.  State,  53 
Neb.  761,  74  N.  W.  330;  Tims  y.  State,  26 
Ala.  165;  Shepardson  v.  Milwaukee  d  B.  R. 
Co.  6  Wis.  606;  State  em  rel.  Rogers  v.  La 
Crosse  County  Judge,  11  Wis.  50;  Sullivan 
y.  Adams,  3  Gray,  476. 

Ko  person  or  corporation  has  the  inherent 
right  to  make  extraordinary  use  of  the 
streets  of  Minneapolis;  and,  inasmuch  as 
there  has  been  conferred  upon  the  city  coun- 
cil authority  to  regulate  and  control,  and 
even  prohibit,  the  placing  of  poles  and  wires 
upon  the  streets,  that  power  may  be  exer- 
cised by  the  city  council  in  any  manner  it 
sees  lit. 

Ex  parte  Christensen,  85  Cal.  208,  24  Pac. 
747;  Re  Flaherty,  105  Cal.  668,  27  L.  R.  A. 
529,  38  Pac.  981 ;  State,  Consolidated  Trac- 
tion Co.,  Prosecutor,  y.  Ea4tt  Orange  Twp. 
61  N.  J.  L.  202,  38  Atl.  803;  St.  Paul  y. 
Smith,  25  Minn.  372;  Pedrick  v.  Bailey,  12 
Gray,  161;  Com.  v.  Davis,  140  Mass.  486, 
4  N.  E.  577;  Com.  v.  Abrahams,  156  Mass. 
67,  30  N.  E.  79;  Sawyer  v.  Davis,  136  Mass. 
239,  49  Am.  Rep.  27. 

In  the  ordinances  which  were  held  to  be 
invalid  the  municipalities  had  merely  the 
authority  from  the  legislature  to  regulate 
and  control,  but  not  to  prohibit.  Conse- 
quently, when  a  municipality  passed  an  or- 
dinance either  reserving  to  itself  or  con- 
ferring on  any  other  officer  a  discretion 
which  was  capable  of  being  carried  to  the 
point  of  prohibition,  there  was  a  clear  at- 
tempted exercise  of  legislation  in  excess  of 
power. 

Crowley  v.  Christensen,  137  U.  S.  86,  34 
L.  ed.  620,  11  Sup.  Ct.  Rep.  13.;  Chicago  v. 
Trotter,  136  111.  430,  26  N.  E.  359. 

Even  if  it  could  be  held  that  appellant 
has  the  absolute  right,  by  authority  from 
the  legislature,  to  erect  its  poles  and  string 
its  wires  upon  the  streets  of  Minneapolis, 
that  right  is  necessarily  subject  to  such 
reasonable  rules  of  regulation  and  control 
as  the  city  council,  acting  under  authority 
of  the  state,  as  trustee  of  the  streets  for 
the  public  use,  may  adopt  or  ordain. 

Marshfield  v.  Wisconsin  Teleph.  Co.  102 
Wis.  604,  44  L.  R.  A.  565,  78  N.  W.  736; 
State  ex  rel  St.  Paul  v.  St.  Paul  City  R.  Co. 
78  Minn.  331,  81  N.  W.  200. 

The  right  of  municipalities  to  prohiMt 
the  use  of  the  streets  for  the  erection  of 
poles  and  stringing  of  wires  is  generally 
cbnceded  by  the  authorities. 

Marshfield  v.  Wisconsin  Teleph.  Co.  102 
Wis.  604,  44  L.  R.  A.  o66,  78  N.  W.  735 ;  Mu- 
tual U.  Teleg.  Co.  v.  Chicago,  11  Biss.  539, 
16  Fed.  309;  Cater  v.  Northwestern  Teleph, 
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Exch,  Co.  60  Minn.  539,  28  L.  R.  A.  310,  63 
N.  W.  111. 

IiOTely,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  to  restrain  the 
city  of  Minneapolis,  its  mayor,  chief  of  pol- 
ice, and  city  engineer,  from  the  threatened 
enforcement  of  certain  ordinances,  as  illegal 
interferences  with  the  rights  of  the  plain- 
tiff in  the  use  of  its  telephone  system  and 
exchanges  in  that  city.  A  demurrer  was 
interposed  by  the  defendants  denying  the 
sufficiency  of  the  complaint  to  state  a  cause 
of  action.  The  court  below  sustained  the 
demurrer,  from  which  order  plaintiff  ap- 
peals. 

The  complaint  s^s  forth  at  length  the 
grievances  of  which  plaintiff  complains,  and 
facts  which  justify  its  fears  that  the  de^ 
fendants  will,  by  the  enforcement  of  two 
recent  ordinances,  practically  destroy  the 
value  of  its  property,  and  asks  for  an  in- 
junction to  restrain  the  threatened  invasion 
of  its  vested  rights.  It  is  not  necessary  to 
set  forth  the  complaint  in  full,  but  we  shall 
call  attention  briefly  to  the  facts  pleaded, 
which  have  led  us  to  the  conclusion  that  the 
demurrer  should  have  been  overruled.  The 
telephone  exchange  system  of  plaintiff  has 
a  central  station  in  Minneapolis,  with  sub- 
stations, switch  boards,  appliances,  and 
many  thousand  miles  of  wire  in  subsurface 
conduits,  as  well  as  upon  110  miles  of  lines 
stretched  on  poles  throughout  the  city,  con- 
nected, through  the  central  station,  with 
each  other  and  with  similar  exchanges  in 
other  cities  in  the  state  of  Minnesota,  as 
well  as  the  adjacent  states  of  North  and 
South  Dakota,  Iowa,  and  Wisconsin.  Its 
general  system  includes  numerous  toll  lines 
extending  into  those  states,  and  comprising 
more  than  3,500  miles  of  pole  lines  and  27,- 
000  miles  of  wire,  with  public  stations  to 
the  number  of  600  or  more,  all  of  which  ex- 
changes and  toll  stations  are  connected  with 
the  central  office  at  Minneapolis  and  with 
each  other,  affording  intercommunication 
with  more  than  12,000  individual  subscrib- 
ers, and  is  of  great  beneficial  use  to  the  pub- 
lic generally.  This  system  was  completed 
and  has  been  extended  from  time  to  time 
since  1883,  in  reliance  upon  an  ordinance  of 
the  city  wherein  the  municipality  author- 
ized the  use  and  occupation  of  its  streets 
for  such  purpose,  and  prescribed  the  con- 
ditions governing  thre  same.  Section  1  of 
this  ordinance  provides  that  plaintiff  "is 
hereby  authorized  to  erect,  establish,  and 
maintain  within  the  limits  of  the  city  of 
Minneapolis  telephone  poles,  and  to  stretch 
and  inaintain  thereon  the  necessary  wires 
for  a  telephone  exchange  system,  according 
to  the  conditions  hereinafter  stated."  Sec- 
tion 2  provides  that  the  plaintiff  "shall  file 
in  the  office  of  the  said  city  engineer  a  state- 
ment of  the  streets  and  alleys  of  the  said 
city  which  it  has  already  occupied  under 
permission  of  the  city."  Section  3  provides 
that  the  plaintiff  "shall  file  with  the  city 
engineer  written  application  for  all  street^ 
or  alleys  it  may  hereafter  wish  to  occupy 
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with  its  poles  and  wires,"  and,  further, 
that  "if  such  application  shall  be  approved 
by  the  city  engineer  and  the  chief  engineer 
of  the  fire  department,  such  approval  shall 
be  deemed  a  permission  of  the  city  to  so 
occupy  said  streets  and  alleys  for  the  pur- 
pose above  stated."  Section  5  provides 
that  "in  case  of  a  change  of  grade  of  any 
street  or  pavement  so  occupied  by  said  com- 
pany it  shall  reset  its  poles  so  as  to  con- 
form to  the  grade  of  such  street  or  pav^e- 
ment  so  changed,  and  in  such  manner  as  the 
city  engineer  shall  direct;  and  said  poles 
and  wires  shall  be  removed  whenever,  in 
the  opinion  of  the  city  council,  the  public 
interest  shall  so  require."  After  the  plain- 
tiff had  accepted  this  ordinance,  and  had  es- 
tablished a  large  part  of  its  system,  the  city, 
by  an  ordinance  approved  December  10, 
1886,  required  the  company  to  remove  its 
poles  throughout  a  certa^  district  defined 
therein,  embracing  business  portions  there- 
of, and  including  a  total  area  of  ^^  of 
a  square  mile,  and  to  place  its  wires 
throughout  this  district  in  cables  laid  in 
conduits  beneath  the  surface  of  the  streets, 
which  requirement  the  plaintiff  complied 
with  at  an  additional  cost  of  $300,000.  In 
May,  1899,  a  further  ordinance  was  adopted, 
amending  the  la.st  ordinance,  whereby  the 
original  underground  conduit  district  was 
enlarged  to  ten  times  its  former  area  by  the 
addition  of  186  miles  of  streets  not  previous- 
ly included  therein,  in  which  the  plaintiff 
then  maintained  70  miles  of  its  pole  line 
system,  carrying  over  3,000  miles  of  wire, 
costing  $125,000,  and  supplying  its  service 
to  more  than  2,000  subscribers  residing  in 
that  territory.  The  complaint  sets  forth 
specifically  that  in  the  district  included  in 
the  last  ordinance  the  lines  of  plaintiff  are 
so  located  and  constnicted  as  not  to  inter- 
fere with  or  obstruct  the  safety  or  conven- 
ience of  ordinary  travel  upon  such  streetr^  in 
any  way,  and  that  the  whole  of  plaintiff's 
system  as  now  extended  and  located  therein 
is  safe  and  convenient  for  the  public  use; 
also  that  the  new  district  includes  a  large 
area  of  the  city,  very  much  of  which  is 
sparsely  populated  and  settled,  wherein 
many  of  the  streets  are  not  opened  or 
graded,  and  that  the  expense  of  complying 
with  such  ordinance  is  so  great  that  the 
plaintiff  cannot  conform  thereto,  but  must 
abandon  the  maintenance  of  its  ^stem,  and 
will,  by  the  enforcement  of  the  ordinance, 
be  prohibited  from  the  occupation  of  the 
str^s  within  such  tli strict,  except  in  ac- 
cordance with  the  plan  or  mode  prescribed, 
which  is  not  required  or  demanded  by  pub- 
lic safety  or  convenience,  and  which  is  so 
expensive  that  it  cannot  be  adopted,  to  the 
loss  of  that  portion  of  its  system  and  the 
value  of  the  business  it  now  conducts  there- 
in, and  to  the  injury  of  the  entire  system 
and  the  public  by  largely  curtailing  its  ex- 
tent and  service.  The  complaint  also  al- 
leges that  in  October,  1899,  the  city  again 
amended  the  underground  ordinance  of  1886, 
wherein,  with  reference  to  this  subject,  it 
in  terms  provided  "that  until  the  Ist  of  De- 
cember, 1903,  the  city  council  of  the  city  of 
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3£niieapolis  may  permit  the  erection  of 
poles,  brackets,  wires,  and  fixtures  within 
ihe  new  territory,  subject  to  the  right  of  the 
dty  council  to  cause  the  removal  of  such 
poles,  brackets,  wires,  and  fixtures  at  any 
time  it  may  order  and  direct  the  same  to  be 
removed,"  which  is  claimed  to  be  an  unrea- 
sonable and  arbitrary  discrimination  in  the 
granting  and  refusing  of  privileges  before 
granted  and  provided  for,  ^^ithout  regard  to 
the  places  or  persons  affected,  or  the  public 
requirement,  or  the  circumstances  upon 
which  the  same  ma}*^  be  desirable.  It  is 
alleged  further  that  repairs,  extensions,  and 
renewals  of  lines  throughout  the  telephone 
districts  of  the  city  are  necessary,  and  must 
be  made  from  time  to  time,  to  keep  them 
safe  and  eflScient  for  public  service.  It  ap- 
pears also  that  after  the  adoption  of  the 
last  ordinance  the  plaintiff  has  requested 
from  the  proper  authorities  permission  to 
make  repairs  and  extensions  of  its  lines, 
which  privileges  have  been  refused  under 
the  alleged  authority  of  the  last  two  ordi- 
nances, and  plain  tiff  *s  servants,  in  attempt- 
ing to  make  the  same,  have  been  arrested, 
and  forbidden  under  penalty  of  arrest  from 
making  necessary  repairs,  in  maintaining 
such  lines. 

It  is  asserted  by  plaintiff  that  the  action 
of  the  dty  in  the  respects  referred  to  and  in 
its  requirements  thus  brought  under  review 
constitutes  an  unlaM'fuI  impaiiment  and  in- 
terference with  its  vested  contract  rights, 
and  amounts  to  a  destruction  and  confisca- 
tion of  its  property  by  a  prohibition  of  the 
use  and  enjoyment  of  its  franchises,  for 
which  damages  are  sought  to  be  recovered, 
and  it  is  a^ed  that  by  injunctional  order 
the  defendant  be  restrained  from  further 
enforcement  of  the  subsequent  restrictions, 
or  any  interference  with  its  legal  contract 
rights  and  privileges  secured  under  the  or- 
dinance of  1883.  In  view  of  the  disposition 
which  we  deem  it  our  duty  to  make  of  this 
appeal,  we  shall  only  consider  the  effect  of 
the  origib^l  ordinance  under  which  the 
plaintiff  W2fl  authorized  to  establish  and 
maintain  its  system,  in  connection  with  the 
ordinances  of  May  and  October,  1899,  under 
which  the  rights  of  the  plaintiff,  as  set 
forth  in  the  complaint,  are  and  will  be 
violated  by  the  city  unless  restrained  by  in- 
junction. It  is  claimed  on  the  part  of  the 
defendant  that  under  the  charter  of  the  city 
in  the  exercise  of  its  governmental  powers 
it  had  the  right  to  enact  and  enforce  the 
two  ordinances  referred  to  without  refer- 
ence to  their  reasonableness  or  effect  upon 
the  contract  rights  plaintiff  possesses  by 
reason  of  its  prior  acceptance  of  the  ordi- 
nance under  which  its  system  was  estab- 
lished. On  the  argument  to  support  this 
theory,  counsel  for  defendant  put  the  issue 
as  a  contest  between  the  authority  of  the 
common  council  to  rule  the  city  on  the  one 
hand,  and  of  the  telephone  company  to 
violate  the  restraints  of  municipal  control 
on  the  other.  Without  discussion  of  prin- 
ciples that  are  fundamental,  it  is  enough  to 
saj  that  such  an  isstie  is  not  raised  by  this 
demurrer.    The  questions  presented  doubt- 
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less  involve  the  authority  of  the  common 
council,  but  we  need  not  cite  authorities  to 
support  the  self-evident  elementary  princi- 
ples essential  to  any  government  that  such 
authority  must  not  be  arbitrarily  exercised. 
It  is  not  a  question  of  "rule  or  ruin"  be- 
tween the  city  and  the  telephone  company. 
Neither  may  rule  the  other.  Both  are  sub- 
ject to  "the  law  of  the  land;"  and  if  the  or- 
dinance of  1883,  which  was  accepted  by  the 
plaintiff,  and  large  expenditures  of  money 
made  in  reliance  thereon,  is  a  contract  be- 
tween the  city  and  the  plaintiff,  the  latter 
cannot  wrongfully,  and  in  disregard  of 
justice,  without  right  or  reason  be  deprived 
of  its  vested  rights  obtained  thereby,  with- 
out a  plain  and  palpable  violation  both  of 
the  state  and  Federal  Constitutions.  That 
the  effect  of  the  first  ordinance,  and  the  ac- 
ceptance and  expenditures  of  large  sums  of 
money  by  plaintiff  in  reliance  thereon,  es- 
tablished such  contractual  rights  between 
the  parties,  we  have  no  right  to  question, 
either  upon  principle  or  authority.  An  or- 
dinance of  a  mumcipality,  surrendering  a 
part  of  its  powers  to  a  corporation  to  secure 
and  encourage  works  of  improvement,  which 
require  the  outlay  of  money  and  labor,  to 
subserve  the  public  interests  of  its  citizens, 
when  accepted  and  acted  upon,  becomes  a 
contract  between  the  city  and  the  corpora- 
tion who  relied  upon  it,  and  the  grantee 
cannot  be  arbitrarily  deprived  of  the  rights 
thus  secured.  They  are  protected  by  the 
organic  law  which  forbids  the  impairment 
of  contracts  or  interference  with  vested 
rights  without  due  process  of  law.  Cin- 
cinnati Street  R,  Co.  v.  Smith,  29  Ohio  St. 
202;  Chicago  v.  Sheldon,  9  Wall.  60,  19  L. 
ed.  594;  New  Orleans  Watencorks  Co,  v. 
Rivera,  115  U.  S.  674,  29  L.  ed.  525,  6  Sup. 
Ct.  Rep.  273;  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  567,  41  L.  ed.  1117,  17  Sup. 
Ct.  Rep.  653;  Cincinnati  ds  8.  R.  Co,  v. 
Carthage,  36  Ohio  St.  634;  New  Orleans  v. 
Oreat  Southern  Teleph,  d  Telrg.  Co.  40  La. 
Ann.  41,  3  So.  533;  Burlington  v.  Burling- 
ton Street  R,  Co.  49  Iowa,  144,  31  Am.  Rep. 
146;  Com.  v.  Boston,  97  Mass.  555;  Ash- 
land V.  Wheeler,  88  Wis.  607,  60  N.  W.  818; 
St,  Paul  V.  Chioaao,  M.  d  St.  P,  R.  Co.  63 
Minn.  330,  34  L.  R.  A.  184,  63  N.  W.  267, 
65  N.  W.  649,  68  N.  W.  458.  These  are  but 
a  few  of  the  many  authorities  which  clearly 
enunciate  the  rule  above  stated,  the  reason 
for  which  is  founded  upon  the  most  obvious 
principles  of  justice,  as  well  as  sound  pol- 
icy and  public  necessity;  for  no  one  would 
invest  his  money  to  further  any  plan  of  im- 
provement for  his  own  as  well  as  the  general 
benefit  if  the  right  to  the  advantages  which 
he  as  its  promoter  expects  to  derive  from 
its  success  might  be  destroyed  by  the  uncer- 
tain or  capricious  inclinations  of  the  gov- 
erning body  of  the  municipality. 

If  the  city  could  not  arbitrarily  violate 
the  contract  embraced  in  the  ordinance  of 
1883,  after  its  acceptance  by  the  company, 
it  must  likewise  be  acknowledged  that  the 
plaintiff  was  subject  to  such  reasonable 
regulations  as  might  be,  by  the  city  author- 
ities, adopted  for  the  good  government  of 
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the  municipality  to    secure    the    neceesaiy 
advantages  of  urban  control  by  its  citizens, 
and  their  reasonable  rights  as  such,  of  which 
it  is  the  conservator.     Unquestionably  there 
is  a  continuing  right  by  the  city  to  regulate 
its  local  affairs.    This  riffht  is  what  is  uni- 
versally known  as  the  police  power.    It  ex- 
ists intact  without  reservation  in  the  Con- 
stitution, and  it  cannot  be  surrendered,  so 
that  the  franchises  of  private  corporations 
must  be  conclusively  presumed    to    be    ac- 
quired with  reference  to  its  existence,  and 
contract  rights  must  yield   to    the    proper 
burdens    imposed  by  growth  and  develop- 
ment. Elliott,  Roads  &  Streets,  58,  60.    But 
this  extensive  power  of  regulation  is  not  to 
be  exercised  at  mere  whim  or  caprice.    It 
should  be  appropriate  to  and  commensurate 
with  the  public  necessity  for  the  protection 
and  promotion  of    public    morals,    health, 
safety,  necessity,  or  convenience    {Burling- 
ton V.  Burlington  Street  R.  Co.,  49  Iowa, 
144-147,  31  Am.  Rep.  145)  ;  and  the  applica- 
tion of  the  police  power  cannot  be  extended 
by  the  authority  which  is  intrusted  with 
such  application  to  an  arbitrary  misuse  of 
private  rights.    Any  such  unwarranted  ex- 
ercise of  authority  is  unconstitutional  and 
void.    State  v.  Addington,  12  Mo.  App.  214; 
Saginaw  v.  Suoift    Electric  Light  Oo,   113 
Mich.  660,  72  K".  W.  6.    Recently  the  sub- 
ject of  municipal  control  over  the  erection 
and  maintenance  of  poles  and  electric  wires 
in  the  streets  of  cities  has  received  partic- 
ular attention  from  the  courts,  and  it  has 
been  held  that  an  electric  company,  which 
has  been  granted,  by  the  local  authorities, 
the  right  to  use  the  streets,   and   has   con- 
structed its  line  in  compliance  with  and  in 
reliance  upon  the  terms  and  conditions  of 
such  grant,  cannot  be  made  the  subject  of 
new  conditions,  aside  from  what  may  neces- 
sarily be  required  of  it  by  the  city  in  prop- 
er exercise  of  the  police  power  and  the  con- 
trol and    regulation   of  the   streets.    Gom, 
ex  rel.  Bell  Teleph.  Oo.    v.    WarnHck,    185 
Pa.  623,  40  Atl.  93;  Louisville  Trust  Co.  v. 
Gincinnatiy  22  C.  C.  A.  834,  47  U.  S.  App. 
36,  76  Fed.  296;  Levis  ▼.  tfe^oton,  76  Fed. 
884 ;  Ifeu)  Orleans  v.  Great  Southern  Teleph, 
d  Teleg.  Co.  40  La.   Ann.   41,   3    So.    533; 
Rutland  Electric  Light  Co.  v.  Marble  City 
ElectHc  Light  Co.  65  Vt.  377,  20  L.  R.  A. 
821,  26  Atl.  636;  State,  Hudson  Teleph.  Co., 
Prosecutor,  v.  Jersey  City,  49  N.  J.  L.  303, 
60  Am.  R^.  619,  8  Atl.  123.    We  need  not 
go  further  m  disposing  of  the  demurrer  than 
to  apply  the  doctrine  established   by   these 
authorities,  for  it  is  easily  applied  to  the 
facts  which  are  conceded  by  the  demurrer. 
The  addition  of  ten  times  the  area  through 
which  underground  conduits  must  be  con- 
structed at  an  enoiTUous  additional  expense, 
without  necessity,  is  violative  of  the  con- 
tract entered  into  between  the  city  and  the 
plaintiff  in  the  ordinance  under  which  the 
system  was   established.  The  requirements 
imposed  by  the  later  ordinance  upon  the  com- 
pany to  build  such   conduits    through    un- 
graded streets  in  suburban  parts  of  the  city 
and  in  the  open  country  is  clearly,  upon  its 
face,  unreasonable,  and  the  claim  to  exer- 
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dse  such  right  on  the  part  of  the  commoi^ 
oouncil  of  the  city  at  tneir  "will  and  mere 
motion"  cannot  be  sustained  in  the  reason- 
able exercise  of  the  police  power,  or  upoa 
any  theory  that  is  consistent  wiUi  the  ac- 
quired and  vested  rights  which  the  plain- 
tiff enjoys  under  the  Ckmstitution  and  the 
laws.  The  authority  thus  demanded  by  the 
city  touches  the  limits  of  absolutism,  and^ 
if  the  right  of  plaintiff  to  use  its  franchise 
depends  upon  it,  it  amounts  to  an  unneces- 
sary destruction  of  property  rights,  which 
no  municipality  can  or  ought  to  exercise,, 
and  does  not  receive  the  sanction  of  thia 
court. 

We  cannot  agree   with  the  court   below 
that  the  provisions  of  §  5  of  the  ordinance 
of  1883,  which  provides  for  the  removal  of 
poles  by  direction  of  the  municipality,  con- 
tains a  reservation  of  authority  in  the  city 
to  enforce  the  removal  of  the  same  at  ita 
pleasure.    Conceding  that  the  provisions  of 
§  5  extend  to  the  whole  ordinance, — ^which 
we  do  not  decide, — and  thereby  authorized 
the  city  to  order  the  removal  of  the  poles 
from  streets  not  being  graded,  such  power 
cannot  be  unreasonably  and  arbitrarily  ex- 
ercised.   Tliis  provision  manifestly  implies 
the  exercise  of  judgment  upon  such  neces- 
sities as  are  always  liable  to  arise  in  im- 
proving the  streets,  to  be  enforced  onlv  for 
the  public  good  in  the  administration  of  mu- 
nicipal functions,  under  the  authority  of  the 
police    power,     in   a    proper    case^    where 
the  city  exei  cises  its  power  of  control  in  the 
regulation  of  the  use  of  the  streets  by  the 
plaintiff,  based  upon  necessity  and  the  in- 
terests of  the  public,  that  power  will  be  sus- 
tained.   Beyond  that  limit    it    cannot    go. 
The  reservation,  in  the  ordinance  of  Octob^^ 
1899,  to  the  city  of  the  right  to  grant  oi" 
refuse  the  occupation  of  the  streets  at  its. 
own  will,  is  nothing  better  than  a  declara- 
tion of  a  right  to  arbitrarily  grant  or  re- 
fuse the  privileges  to  which  it  refers.     The 
two  ordinances  of  May  and  October,  1899,. 
which  upon  their  face  and  in  terms  seek  to 
amend  the  first  underground  ordinance  of 
1886,  are  to  be  read  and  construed  together 
as  one  enactment;  for,  when  such  an  amend- 
ment is  adopted,  there  are  not  two  separate 
enactments,  the  old   and   the   new,  but   by 
their  union  there  is  produced  one  law,  vie.^ 
the   ordinance  as   amended.     Black,   Inter- 
pretation of  Laws,  pp.  356,  357.  When  tiiese 
ordinances  are  read  together,  as  they  evi- 
dently should  be,  under  the  facts  admitted 
by  the  demurrer  they  are,  as  a  whole,  void^ 
for  they  are  clearly  open  to  the  objectiooi 
whidi  is  best  stated  in  a  leading  authority 
in  the  highest  court  of    the   land   upon    k 
similar  question:     "They  seem  intended  to 
confer,  and  actually  do  confer,  not  a  dis- 
cretion to  be  exercised  upon  a  consideration 
of  the  circumstances  of  each  case,  but   a 
naked  and  arbitrary  power  to  give  or  with- 
hold consent,  not  only  as  to  plsBes,  but  as 
to    persons.    .    .    .    The      power      given 
.     .    .    is  not  confided  to   their   discretion 
in   the   legal   sense   of   that  term,   but   is. 
granted  to  their  mere   will.    It   is   purely- 
arbitrary,  and   acknowledges   neither   guid- 
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ance  nor  restraint.'*  Yioh  Wo  v.  Hopkins, 
118  U.«.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  People  e«  rel,  Maybury  v.  Mutual 
Gaalight  Co.  38  Mich.  154;  NetB  Orleans  v. 
Orwt  Southern  Teleph,  d  Teleg,  Co.  40  La. 
Ann.  41,  3  So.  533 ;  State  v.  Finch,  78  Minn. 
118,  46  L.  R.  A.  437,  80  N.  W.  856. 

We  do  not  intend,  in  the  disposition  of 
this  case,  to  abridge  the  wholesome  right  of 
the  municipal  government  to  regelate  their 
internal  and  domestic  affairs  within  the 
limits  essential  to  the  welfare  of  their  cit- 
izens. A  city  has  the  right  to  enact  rea- 
sonable ordinances,  and  to  enforce  them; 
but  it  is  the  conservator,  not  the  autocrat, 
of  the  police  power.  It  may  originate  its 
useful  authority,  and  apply  it  by  specific 
and  valid  regulations;  but  that  exercise  is 
not  despotic,  nor  absolute,  but  is  open  to  re- 
new, and  an  ordinance  that  upon  its  face  is 
unreasonable  and  arbitrary  is  subject  to 
judicial  examination.  When  it  is  not 
bounded  by  a  fair  and  wise  administration 
of  municipal  authority,  but  is  unreasonable 
and  arbitrary,  it  will  be  declared  void,  and 
tbe  municipality  restrained  from  its  en- 
forcement. Effison  V.  Chicago,  St.  P.  M.  d 
0.  R.  Co.  45  Minn.  375,  1 1  L.  R.  A.  434,  48 
X.  W.  6.  To  prevent  any  misunderstanding, 
we  add  that  the  complaint  tenders  the  issue 
tbat  the  dty  council  arbitrarily  and  with- 
out any  reasonable  necessity  enacted  the 
ordinance  complained  of.  The  demurrer  ad- 
mits the  allegations  of  the  complaint  in  this 
respect,  and  our  conclusion  is  based  upon 
this  admission.  If,  however,  the  plaintiff 
00  the  trial  fails  to  establish  such  allega- 
tioa  by  competent  evidence,  it  must  comply 
with  the  ordinance,  for  it  is  not  to  be 
doubted  that  the  city  council  has  the  plen- 
ary power  to  extend  the  subsurface  dis- 
trict wherever,  in  the  exercise  of  a  fair  dis- 
eretion,  it  decides  that  public  interests  re- 
quire it  to  be  done;  but  it  cannot  do  so  ar- 
bitrarily in  the  premises  as  alleged  in  the 
complaint. 

We  have  not  thought  it  necessary  to  con- 
sider the  claim  of  counsel  for  defendant  that 
the  charter  of  the  city  of  Minneapolis  au- 
thorized or  warranted  the  adoption  of  the 
ordinance  of  1899,  if,  in  the  view  which  we 
have  taken,  which  is  expressed  above,  such 
charter  provisions  would  be  in  violation  of 
tbe  Constitution;  but  our  examination  of 
the  subject  does  not  lead  us  to  the  conclu- 
non  that  there  is  any  inconsistencv  between 
the  charter  of  the  city  and  the  rights  of  the 
plaintiff  as  justifies  such  claim. 

The  order  of  the  Trial  Court  sustaining 
iks  demurrer  is  reversed,  and  the  case  is  re- 
manded for  further  proceedings  according  to 
lav. 

A  rehearing  having  been  granted,  Lowe- 
l7»  J.,  on  May  10,  1901,  handed  down  the 
following  additional  opinion: 

The  public  importance  of  our  previous  de- 
ci.«ion  upon  the  control  by  the  municipali- 
ties of  this  state  of  their  streets  in  the  use 
of  the  same  by  telephone  companies,  as  well 
ta  tbe  fact  that  full  consideration  was  not 
given  in  the  original  .opinion  to  the  subject 
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of  legislative  authority  for  such  control*, 
nor  to  the  dependent  rights  of  the  telephone- 
companies  thereunder,  lias  required  a  rein- 
vestigation of  the  whole  subject  upon  rear- 
gument.  Counsel  for  the  respective  parties 
have  not  only  fully  reargued  all  the  ques- 
tions submitted  on  the  previous  hearing, 
but  have  filed  extensive  additional  briefs.. 
We  have  been  further  aided  bv  the  brief:)  of 
counsel  in  a  similar  case  arising  in  the  city 
of  Duluth,  which  have  been  of  much  assist- 
ance, and  have  been  fully  considered  in  the- 
result  reached.  It  was  urged  for  respond- 
ent  that  the  court,  in  its  opinion,  had  as- 
sumed that  the  authority  to  make  the  con- 
tract upon  which  the  decision  rested,  be- 
tween the  telephone  company  and  the  city,, 
existed,  without  pointing  it  out,  while  in 
fact  no  such  authority  did  exist.  It  is  true,, 
such  authority  was  not>  in  fact,  discussed  in 
the  opinion.  The  course  on  the  oral  argu- 
ment by  counsel,  and  the  pressing  demand 
for  a  speedy  decision,  were  to  some  extent 
responsible  for  this  omission.  The  opinion 
rested  principally  upon  the  allegation  in  the 
complaint  that  the  city  council,  in  the  adop- 
tion of  two  recent  ordinances  of  1899,  had 
acted  arbitrarily,  without  reason  or  necessi* 
ty,  after  the  plaintiff  had,  at  the  invitation 
of  the  city,  upon  privileges  received,  and  in 
consideration  of  public  utility  and  benefit, 
expended  lar^e  sums  of  money  in  availing 
itself  of  the  rights  granted  in  a  previous  or- 
dinance of  the  municipality.  We  recog- 
nize that  important  questions  other  than 
those  actually  referred  to  in  the  opinion  are 
material  to  the  disposition  of  the  order  of 
the  trial  court,  and  have  regarded  it  as  our 
duty  to  reconsider  so  much  of  the  subject 
involved,  determinative  of  this  appeal,  but 
not  referred  to  in  the  opinion,  which  we 
think  may  be  embraced  comprehensively 
in  the  following  propositicms :  (1)  Did 
the  telephone  company  have  any  right  from 
the  state  to  erect  its  poles  and  wires  in 
defendant's  streets?  If  so,  what  was  the 
nature  and  extent  of  such  right T  (2)  Did 
the  city  possess  a  delegated  power  to  con- 
trol, limit,  regulate,  or  restrict  the  placing 
of  poles  and  wires  by  plaintiff  in  its  streets? 
And,  if  so,  what  were  the  limitations  of  such 
right? 

1.  What  were  plaintiff's  rights  under  the 
general  laws  of  this  state?  It  was  claimed 
that  we  had  overlooked  the  fact  in  the  pre- 
vious opinion  that  under  the  decisions  of 
this  court  the  city  of  Minneapolis  had  no 
power  to  make  the  contract  with  the  tele- 
phone company,  for  the  reason  that  such 
power  must  necessarily  be  derived  from 
the  state,  where  it  originally  belonged, 
as  an  element  of  Its  sovereignty,  and 
that  the  state  had  never  delegated  such 
power  to  the  city,  from  which  conclusion  it 
would  necessarily  follow  that  the  contract 
between  the  city  and  the  company  was  in 
excess  of  authority.  The  decisions  invoked 
to  support  this  position  undoubtedly  sus- 
tain the  view  that  the  plaintiff  must  neces- 
sarily rest  its  authority  upon  a  prior  grunt 
of  power  from  the  state.  If  ash  v.  Lou^y, 
37  Minn.  261,  33  N.  W.  787;  St.  Paul  v. 
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Chicago,  M.  d  8t.  P.  R.  Co,  63  Minn.  330, 
34  L.  R.  A.  184,  63  N.  W.  2C7,  Go  X.  W.  049, 
68  N.  W.  458.  It  is  not  to  be  questioned 
that  this  original  element  of  state  control 
over  its  public  thoroughfares  might  be  le- 
gally delegated  to  municipalities,  even  to 
the  power  of  excluding  poles  and  wires  en- 
tirely from  urban  streets.  In  such  case  the 
streets  cannot  be  used  except  by  permission 
of  the  city,  who  can  restrain  such  use  with- 
out reference  to  public  beneiit  or  advantage; 
and  this  conclusion  presents  the  necessity 
of  referring  to  the  general  legislation  of  the 
state,  where  authority  to  use  such  thorough- 
fares for  poles  and  wires  must  be  found,  if 
it  exists. 

In  1860  the  following  statutory  provision 
applicable  to  telegraph  companies  was  en- 
acted: "Any  telegraph  company  incorpor- 
ated or  organized  under  the  laws  of  this 
state  shall  have  full  power  and  right  to  use 
the  public  roads  and  highways  of  this  state, 
on  the  line  of  their  route,  for  the  purpose  of 
erecting  posts  or  poles  on  or  along  the  same, 
to  sustain  the  wires  or  other  fixtures;  pro- 
vided, however,  that  the  same  shall  be  lo- 
cated as  in  no  way  to  interfere  with  the 
safety  or  convenience  of  ordinary  travel  on 
or  over  the  said  roads  or  highways."  "This 
section  was  incorporated  into  the  revision 
of  1866.  where  it  continued  without  change 
until  1881,  when  this  statute  was  amended 
by  inserting  after  the  word  "telegraph"  the 
words  "or  telephone."  Gen,  Laws  1881, 
chap.    73    (Gen.    Stat.    1894,    §    2641).     In 

gassing  it  may  be  well  to  say  that  this  court 
as  never  recognized  any  difference  in  char- 
acter between  telephone  and  telegraph  com- 
panies. "The  transmission  of  intelligence 
by  telegraph  or  telephone  is  a  business  of  a 
public  character,  to  be  conducted  under  pub- 
lic control,  in  the  same  manner  as  the  trans- 
portation of  persons  or  property  by  com- 
mon carriers."  Cater  v.  Northwcslem 
Teleph.  Exch.  Co.  60  Minn.  539,  28  L.  R.  A. 
310,  63  N.  W.  111.  And  again,  as  vigorous- 
ly expressed  in  a  later  opinion  of  this  court 
(Collins,  J.)  :  "In  these  days  there  ought 
to  be  no  one  to  question  the  statement  that 
a  telephone  is  simply  an  improved  tele- 
graph." Northwestern  Teleph.  Exch.  Co. 
V.  ChicagOy  M.  d  St.  P.  R.  Co.  76  Minn.  334, 
79  N.  W.  315.  In  practical  application,  it 
is  not  easy  to  recognize  any  difference  in  the 
subject-matter  (the  erection  of  poles  and 
wires  on  public  highways),  in  the  manner 
of  erecting  and  maintaining  the  same,  the 
public  benefits  to  be  derived,  or  the  bur- 
dens to  be  created,  although  the  more  ex- 
tensive use  of  telephone  exchanges  has  giv- 
en to  the  latter  improvement  a  greater  utili- 
ty: but,  for  the  purpose  of  construing  the 
effect  of  the  legislative  enactment  referred 
to,  no  distinction  can  be  made  in  favor  of 
telegraph  over  telephone  companies,  in 
their  imposition  of  burdens  upon  the  public 
thoroughfares  of  this  state.  It  is  well  known 
to  everyone  that  the  telegraph  companies 
have  always  had  their  offices  in  business  cen- 
ters, at  which  places  only  intelligence  has 
been  transmitted  and  delivered  for  the  bene- 
fit of  their  patrons;  and  it  is  likewise  as 
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well  known  that  at  no  time  since  the  first 
enactment  of  the  statute,  in  1860,  have  tele- 
graph companies  directly  delivered  from 
their  wires  messages  at  private  residences 
on  rural  highway's,  while  their  poles  and 
wires  have  been  erected  and  continued  over 
the  same  at  all  times.  The  difference  be- 
tween the  use  of  the  streets  by  telegraph 
and  telephone  companies  in  this  respect  is 
worthy  of  note.  For  nearly  ten  years  after 
the  amendment  of  1881  was  adopted,  the 
benefits  conferred  upon  telephone  companies 
were  not  used  upon  rural  highways,  but  to  a 
great  extent  on  city  streets.  It  was  not  un- 
til after  1890  that  the  long-distance  tele- 
phone, for  which  such  use  would  have  l»een 
available,  was  known  in  this  state.  Within 
a  very  short  time  thereafter  the  cities  and 
villages  throughout  the  countiy  were  con- 
nected largely  through  the  imposition  of  the 
servitude  previously  enjoyed  only  by  tele- 
graph companies,  and  such  highways  made 
subservient  thereto.  These  historical  facts, 
of  which  the  court  must  take  notice,  are  to 
be  borne  in  mind,  to  appropriately  apply  the 
statute;  for  if  the  legislature,  by  the  use  of 
the  words  "roads"  and  "highways"  therein, 
intended  to  adopt  the  popular  sense  in  which 
these  words  were  understood,  Jsuch  intention 
must  prevail,  and  be  held  to  have  given  au- 
thority to  the  plaintiff  to  erect  its  poles 
and  wires  within  the  highways  of  defendant 
and  other  cities  throughout  the  state,  for 
the  legislature  must  be  understood  to  mean 
what  it  has  plainly  expressed.  Where  the 
legislative  intent  is  •  plainly  expressed,  so 
that  the  act,  read  by  itself,  or  in  cbnnection 
with  other  statutes  pertaining  to  the  same 
subject  is  clear,  certain,  and  unambiguous, 
the  courts  have  only  the  simple  and  obvious 
duty  to  enforce  the  law  according  to  its 
terms.  This  is  elementary.  Sutherland, 
Stat.  Constr.  §  237. 

It  is  contended  by  defendant  that  such 
was  not  the  l^slative  intent  in  the  enact- 
ment of  the  amended  statute  of  1881,  which 
gives  the  same  right  to  telephone  as  to  the 
telegraph  companies,  but  that  a  distinction 
was  intended,  and. must  be  now  applied,  in 
construing  this  statute,  as  between  urban 
and  rural  highways,  limiting  such  use  solely 
to  country  roads.  The  definition  of  a  word 
in  a  statute  need  not  be  absolutely  decisive 
of  its  meaning  in  all  cases.  The  history  of 
the  act,  its  general  purpose,  the  mischief  to 
be  cured  or  benefits  to  be  obtained,  according 
to  general  understanding,  as  well  as  the 
sense  to  be  derived  from  it-s  connection  in 
the  same  or  other  statutes,  may  be  essential 
to  aid  courts  in  the  duty  of  construction. 
But,  in  a  legislative  enactment  that  has  con- 
tinued for  many  years  without  cavil  or 
question,  the  first  source  of  inquiry  is  the 
popular  meaning  of  the  words  employed  to 
express  its  sense,  and  furnishes  the  natural 
and  reasonable,  as  well  as  the  primary,  le- 
gal source  of  interpretation;  and*  for 
authoritative  definitions  we  necessarily 
turn  to  the  standard  dictionaries  of  our  lan- 
guage. The  popular  meaning  of  the  word 
"road"  is  defined  in  the  Century  Dictionary 
aa  "a  public  way  for  passage  or  travel;   a 
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strip  of   ground    appropriated    for    travel, ' 
forming  a  line  of  communication  between 
different  places ;  a  highway ;  hence  any  sim- 
ilar passage  for  travel  public  or  private." 
The  same  authority  defines  the  word  "high- 
way" as  "a  public  road  or  passage;  a  way 
open  to  all  passengers  by  either  land  or  wa- 
ter."   The    approved     legal    definition    of 
'^highway''  is  ''a  passage  or  road  through 
the  eountry,  or  some  parts  of  it,  for  the  use 
of  the  people.    It  is  the  generic  name  for 
all  kinds  oi  public  ways."    Bouvier  Law 
Diet.,    Highways.     The    word    "highway" 
has  been  used  in  its  generic  sense  extensive- 
ly in  decisions  of  the  courts  to  which  our 
attention  has  been  directed  in  the  briefs  and 
argiunenta  of  counsel,  and  it  does  not  ap- 
pear from  such  use  that  any  distinction  has 
been  made  in  the  application  of  the  word 
•'highway"  to  a  country  road  which  would 
distinguish  it  from  an  urban  street  or  way. 
A  very  distinctive  recognition  has  been  made 
by  our  own  court  of  the  use  of  the  term 
''highway"    as    applicable   to   city    streets, 
vheVeby,  in  Gen.  Stat.  1878,  chap.  13,  $  47 
I  Gen.  Stat.  1894,  S  1832) ,  it  is  provided  that 
"when  any   road   or   portion  thereof   shall 
have  been   used   and  kept   in   repair,   and 
worked,  for  six  years  continuously  as  a  pub- 
lic highway,  the  same  shall  be  deemed  as 
having  been  dedicated  to  the  public,  and  be 
and  remain,  until  lawfully  vacated,  a  public 
highway."  Under  this  section,  notwithstand- 
ing its  reference  to  the  town  in  which  the 
road  is  located^  the  same  has  been  consid- 
ered as  applicable  to  incorporated  munici- 
palities.   Benson  v.  8i.  Paul,  M.  d  M.  R, 
Co.  62  Minn.  198,  04  N.  W.  393 ;  Hall  v.  St. 
Paul,  56  Minn.  428,  57  N.  W.  928;  Elfelt 
V.  Stillwater  Street  R.  Co,  53  Minn.  68,  56 
N.  W.   116.     We  might  collect  authorities 
without  number  to  show  that  this  term  has 
been  applied   in   judicial   decisions,   in   its 
generic  sense,  to  city  streets.     The  result  of 
such  investigation  leads  to  the  conclusion, 
seemingly  too  plain  for  serious  discussion, 
that  the  word  ''highway,"  in  actual  use  em- 
braces city  streets  as  well  as  country  roads, 
furnishing  the  strongest  inference  that  it 
was  intended  to  apply  to  both,   and  that, 
while  the  word  "street"  is  more  often  used 
than  "highway"  to  designate  an  urban  way, 
yet  it  was  in  this  statute  used  for  both  pur- 
poses.    We    cannot,    therefore,    by    looking 
through    the    charters    of    different    cities 
where   the    words   "street"   and   "highway" 
are  used,  respectively,  in  reference  to  urban 
thoroughfares,  and  by  comparing  the  result, 
neces5«ari]y  determine  any  distinction  in  this 
re:ipect;    for  where  a  word  of  general  im- 
port covers  two  classes,  and  another  only 
one,    the    obvious    and    sensible    inference 
would  be  that  the  general  term  was  intended 
to  embrace  both,  and  we  do  not  discover 
from  the  reading  of  the  statute  under  con- 
fideration  any  intention  to  restrict  or  limit 
the  general  meaning  of  the  word  in  this  re- 
ipect.    The  suggestion  that  the  proviso  lim- 
iting the  erection  of  posts  or  poles  so  that 
the  same  shall  "in  no  way  interfere  with 
the  safety  or  convenience  of  ordinary  travel 
00  or  over  said  roads  or  highways"  is  more 
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applicable  to  rural  than  urban  streets  is 
of  little  significaiice,  or  that  such  restriction 
is  ordinarily  a  subject  of  municipal  control 
under  charter  provisions  has  no  persuasive 
force  in  construing  into  this  law  the  dis" 
tinction  urged.  Ordinary  travel  takes  place 
on  city  streets  as  well  as  rural  roads,  and 
the  proviso  would  go  no  further  than  to 
secure  protection  when  needed.  Besides, 
at  the  time  this  statute  and  its  proviso  were 
first  adopted  the  population  of  Minneapolis, 
now  the  largest  city  in  the  state,  was  less 
than  3,000  people,  and  the  state,  in  its  in- 
fancy, encouraged  all  public  improvements 
with  great  liberality:  and  if  the  words  "or- 
dinary travel  and  convenience,"  in  any  pop- 
ular sense,  are  more  applicable  to  country 
than  city  places,  which  is  not  clear,  the  re- 
striction in  the  proviso  at  that  time  would 
apply  to  a  greater  part  of  the  area  included 
in  the  cities  of  the  state  with  as  much  force 
as  to  any  country  road.  Since  it  cannot  be 
disputed  that  a  city  street,  in  the  popu- 
lar sense,  is  a  highway,  and  that  the 
plaintiff,  under  the  statute,  may  use 
highways  under  the  limitation  so  as 
not  "to  interfere  with  the  safety  or 
convenience  of  ordinary  travel,"  it  fol- 
lows that  the  statute  must  be  treated  as 
having  meant  what  it  said.  A  more  critical 
examination  of  its  language  than  is  fur- 
nished by  its  ordinary  reading  is  not  useful 
or  even  possible.  A  statute  must  be  treated 
as  a  living  thing,  but  oftentimes  it  is  dis- 
sected as  if  it  were  a  dead  letter.  Our  duty 
is  not  to  make  an  autopsy  upon  its  remains, 
but  to  sensibly  discover  what  it  means;  we 
apprehend  that  the  reasons  w^hich  led  to 
its  enactment,  as  well  as  the  manner  in 
which  it  has  been  treated  by  our  people  and 
the  legislature,  if  consonant  with  its  sensi- 
ble meaning,  would  prevail.  Any  other 
course  would  require  us  to  usurp  functions 
we  do  not  possess.  It  is  our  duty  to  con- 
strue the  statute,  not  to  amend  or  repeal  its 
provisions. 

If  we  recur  again  to  the  historical  facts 
which  assist  in  deflning  the  meaning  of  this 
law,  we  find  that,  so  far  as  the  placing  of 
poles  and  wires  on  highways  is  concerned, 
that  right  was  created  by  legislative  action 
more  than  forty  years  ago,  and  it  has  con- 
tinued in  force  and  materially  aided  in  the 
growth  of  this  great  commonwealth;  and  * 
the  only  change  of  such  right,  until  1893, 
has  been  an  extension  of  its  benefits.  For 
twenty  years  the  telegraph  companies  of 
this  state  applied  its  terms  comprehensively 
to  cover  their  necessities  upon  all  public 
ways,  both  rural  and  urban,  when  the  tele, 
phone  companies  were  giveii  the  same  bene- 
fit. For  ten  years  thereafter,  at  least,  the 
telegraph  companies  exercised  the  same  priv- 
ileges as  before,  while  the  telephone  com- 
panies during  the  intermediate  period  be- 
tween the  amendment  and  the  origin  of  the 
long-distance  service  derived  no  other  bene- 
fits than  within  the  urban  districts  to  which 
they  confined  their  business,  and  to  which  it 
is  now  claimed  the  statute  did  not  refer. 
In  other  words,  the  telephone  companies 
were  using,  under  the  benefits  of  this  stat- 
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ute,  without  apparent  objection,  the  places 
where  it  did  not,  on  defendant's  theory,  ap- 
ply, and  did  not  use  the  only  places  where  it 
did  apply,  while  the  telegraph  companies 
were  using  both  for  the  same  purpose;  and 
the  inference  that  follows  is  obvious,  and 
lies  upon  the  surface:  The  people  under- 
stood the  law  to  mean  what  it  said,  and  had 
found  it  sufficient  to  meet  the  necessities  of 
the  people  of  this  state,  and  consonant  with 
the  demands  of  growth  and  progress,  and 
for  thirty  years  and  more  its  benefits  as  to 
both  kinds  of  companies  were  accepted,  and 
it  was  not  amended  or  changed. 

The  strongest  argument  in  support  of  de- 
fendants' contention  that  there  was  a  re- 
served legislative  purpose  to  exclude  urban 
thoroughfares  from  the  benefits  of  the  stat- 
ute is  that  such  a  restriction  has  been  prac- 
tically placed  upon  the  statute  by  the  plain- 
tiff itself.  It  is  urged  that  plaintiu  and 
others  similarly  situated  have  repeatedly 
sought  concessions  from  municipalities,  par- 
ticularly from  defendants,  at  variance  with 
thj  right  to  use  their  streets,  which  it  now 
insists  upon;  that  the  privilege  of  placing 
poles  and  wires  in  the  streets  has  never 
until  the  present  time  been  demanded  as  a 
right,  but  has  been  accepted  (as  under  the 
ordinance  of  1883,  set  forth  at  length  in 
the  former  opinion),  and  the  fact  that  the 
plaintiff  has  recognized  the  power  of  the 
city  to  control  this  subject  is  to  be  given 
weight;  and  this,  to  a  certain  extent,  is 
true,  although  to  what  extent,  and  how  far 
such  privileges  have  been  asked  for  and  re- 
ceived, in  the  absence  of  any  reliable  datay 
it  is  not  easy  to  determine.  There  is  some 
logical  force  in  this  claim,  although  it  can- 
not be  deemed  controlling,  nor  sufficient  to 
overcome  the  spirit  of  the  statute  expressed 
in  its  literal  terms;  for  it  is  in  opposition 
to  the  source  of  the  real  authority  to  con- 
strue the  law,  which  is  judicial,  and  vested 
in  the  courts.  If  the  meaning  of  the  words 
of  the  statute  were  doubtful,  the  interpretar 
tion  which  the  telephone  company  and  the 
city  have  placed  upon  its  meaning  might  be 
more  weighty ;  but  where  there  is  no  doubt, 
or  private  policy  and  self-interest  dictate 
the  action  of  either  party,  such  argument  is 
of  very  little  force.  Were  it  clear  that  no 
such  authority  to  use  urban  ways  had  been 
vested  in  the  telephone  company  by  the  gen- 
eral statute,  its  assertion  or  assumption  of 
such  right  would  not  create  it,  or,  if  a  rea- 
sonable construction  would  not  permit  such 
a  view,  the  plaintiff  could  not  determine  the 
question  by  its  own  acts.  It  would  still  be 
for  the  courts,  rather  than  the  plaintiff,  to 
construe  the  meaning  of  the  law. 

If  the  views  we  have  expressed  above  are 
correct,  the  actual  right  to  use  the  highways 
of  the  state,  either  in  cities  or  upon  country 
roads,  subject  to  necessities  of  ordinary  trav- 
el, was  conferred  upon  plaintiff.  The  de- 
fendant has  for  years  assumed  control  itself 
of  this  right,  and  contracted  with  the  plain- 
tiff on  that  basis,  notwithstanding  the  stat- 
ute; but  the  city  now  disclaims  that  it  had 
such  right,  and  it  would  he  hardly  a  con- 
clusive argument  for  the  plaintiff  to  say, 
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in  answer  to  this  claim,  that  the  dty  di<^ 
not  have  such  right,  because  it  had  con- 
strued the  statute  against  itself  in  this  re- 
spect, by  adopting  the  ordinance  of  1883, 
and  could  not  repudiate  its  ultra  vires  acts. 
The  peculiar  nature  of  the  telephone  busi- 
ness IS  such  that  the  plaintiff  and  defend- 
ant do  not  stand  upon  equal  grounds  in. 
dealing  with  each  other,  and,  notwithstand- 
ing the  provisions  of  the  statute  authorizing 
the  use  of  city  streets,  the  exactions  of  the 
municipality  might  well  be  such  that  any 
hostile  treatment  of  the  plaintiff  might 
greatly  injure  its  business  and  deprive  it  of 
the  benefits  to  be  derived  therefrom;  and 
it  is  quite  easy  to  see  how  the  plaintiff 
might  well  desire  to  avoid  friction  with  or 
antagonism  from  the  city  in  the  enjoyment 
of  its  franchises.  Again,  if  the  city,  as  we- 
conclude  further  on,  had  the  reserved  pow- 
er of  regulation,  in  the  interest  of  public 
convenience  and  necessity,  in  the  placing  of 
telephone  poles  and  wires  in  particular 
streets  or  in  subsurface  conduits,  such  right 
would  justify  action  on  the  part  of  the  city 
that  would  necessitate  concessions  that  the- 
city  would  be  authorized  to  make  in  formal 
respects,  and  the  argument  based  upon  the 
practical  construction  of  the  statute  falls  to  • 
the  ground. 

We  have  not  overlooked  two  recent  enact- 
ments affecting  the  subject.     In   1893,   for 
the  first  time,  a  restrictive  proviso  was  in- 
corporated into  an  amended  section  of  Gren.. 
Stat.  1878,  chap.  34,  title  1.  5  1  (Gen.  Stat. 
1894,  chap.  34,  title  1,  $  2592) ,  providing  for 
the  organization  of  corporations,  to  the  ef- 
fect that  no  franchise  should  be  granted  to 
telegraph  or  telephone  companies  that  would 
authorize   them   to    place    their   poles   and 
wires  in  city  streets  without  permission  of 
the  municipality.    Gen.   Laws   1893,   chap. 
74.    And  to  the  same  effect  is  Gen.  Laws 
1890,  chap.  61.    The  plaintiff  was  organized 
as  a  corporation  in  1878.     It  obtained  the- 
benefits  of  the  act  of  1860,  above  referred  to, . 
in  1881,  which  became  a  contract  between 
the  state  and  the  plaintiff  by  the  acceptance  - 
of  the  same.    Hence  the  proviso  in  the  law 
of  1893  and  1899,  being  prospective,  could 
not  impair  rights  that  had  become  vested, 
because  forbidden  under  the  clearest  prohi- 
bitions in  the  state  and  Federal  Constitu- 
tions ;  and  it  is  not  claimed  that  these  stat- 
utes did  so,  nor  is  it  possible  to  treat  the  lat- 
ter proviso  as  a  legislative  interpretation 
of  the  original  act  of  1860,  which  had  been  • 
continued  in  force  up  to  that  time,  without 
change,    unless   the   inference    follows,    for 
what  it  is  worth,  that  these  restrictive  pro- 
visions were  enacted  to  impose-  upon  com- 
panies organized  in  the  future  an  obligation  • 
which  was  by  the  legislature  not  supposed' 
to  be   expressed  in  any   previous   statute,. 
This  inference  favors  plaintiff's  contention.. 

As  a  result  of  this  review  of  the  subject, 
we  are  led  to  the  conclusion  that  the  plain- 
tiff had  a  right  to  use  the  streets  of  the  dty, 
under  proper  regulations  and  restrictions- 
(referred  to  in  the  original  appeal)  by  the 
municipality.  W^hat  such  power  of  regula- 
tion in  the  city  imposed  in  its  relation  t<y« 
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the  plaintiiT  is  still  to  be  considered.  Since 
the  first  argument  in  this  case  the  general 
statute  (Gen.  Stat.  1894,  9  2641),  has  been 
judicially  construed  by  the  United  States 
•circuit  court  of  this  district,  and  the  con- 
elusions  expressed  above  find  authority 
therein,  as  well  as  the  necessary  deduction 
•that  any  ordinance  of  the  city  interfering 
with  or  impairing  the  vested  right  thus  con- 
ferred upon  tlie  plaintiflf  by  the  state  vio- 
lated constitutional  rights  and  was  invalid. 
Ahhott  V.  Duluih,  104  Fed.  833. 

2.  It  still  remains  to  consider  such  provi- 
sions of  the  city  charter  as  affect  the  sub- 
ject under  the  inquiry.  Did  the  city  possess 
a  delegated  power  to  limit  and  regulate  the 
placing  of  poles  and  wires  by  plaintiff  in 
its  streets ;  and,  if  so,  what  were  the  limits 
upon  such  right?  The  provisions  of  the  de- 
fendant's charter  germane  to  this  subject  at 
the  time  when  the  ordinance  of  1883  was  en- 
acted by  the  common  council  in  the  exercise 
«f  the  delegation  of  power  to  defendant  over 
its  streets  gave  it  the  right,  under  subdivi- 
sion 6, 9  5,  ^ap.  4,  ''to  prevent  the  encumber- 
ing of  fitrdets,  alleys,  lanes,  sidewalks,  pub- 
lic grounds,  or  wharves  with  carriages, 
carts,  wagons,  sleighs,  boxes,  lumber,  fire- 
wood, postfi,  awnings  or  any  other  materials 
or  substance  whatever;"  and  by  subdivision 
31,  9  S,  chap.  4,  the  power  "to  remove  and 
abate  any  nuisance,  obstruction,  or  en- 
croachment upon  the  streets,  alleys,  public 
grounds,  and  highways  of  the  cily;"  and  by 
)  1.  chap.  8,  '^he  care,  supervision,  and  con- 
trol of  all  highways,  streets,  alleys,  public 
squares,  and  grounds  within  the  limits  of 
the  city."  Such  was  the  power  delegated 
to  the  dty  council  to  adopt  the  ordinance 
of  1883,  set  forth  at  length  in  the  opinion, 
which  conferred  upon  the  plaintiff  the  right 
to  use  and  occupy  the  streets  and  alleys  of 
the  city  with  its  poles  and  wires.  Nothing 
in  the  provisions  above  quoted  conflicts  with 
the  powo"  to  pass  such  ordinance.  On  the 
other  hand,  under  such  general  provisions, 
eren  in  the  absence  of  iJie  general  statute 
I  Gen.  Stat.  1894,  |  2641),  it  might  be  held 
that  sufficient  power  was  so  delegated  for 
that  purpose.  In  a  recent  case  decided  by 
the  United  States  circuit  court  of  appeals 
for  this  circuit,  it  was  held  (Sanborn,  J.), 
under  a  statute  where  the  city  of  Colorado 
'Springs  was  empowered  to  regulate  the  use 
of  its  streets,  to  provide  for  the  lighting  of 
the  same,  and  to  pass  all  ordinances  and  to 
make  all  rules  and  regulations  demanded 
or  necessary  to  exercise  thoee  powers,  that 
*Ht  had  the  implied  authority  to  grant  the 
right  and  privilege  to  construct  a  power 
house  to  generate  electricity  on  its  public 
trrounds,"  etc.  Pikes  Peak  Power  Co,  v. 
Colorado  Springe,  44  G.  C.  A.  333,  106  Fed. 
1.  Thirty-four  days  after  the  passage  of 
the  ordinance  under  which  the  dty  at- 
tempted to  grant  the  right  to  the  telephone 
fompany  to  erect  its  poles  in  its  streets,  the 
charter  of  the  city  was  amended  by  adding 
to  S  5,  chap.  4,  the  following  authority  to  be 
exerdsed  by  the  council:  ^'To  regulate  and 
control  or  prohibit  the  placing  of  poles  and 
the  suspending  of  electric  and  other  wires 
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along  or  across  the  streets  of  said  city,  and 
to  require  any  or  all  already  placed  or  sus- 
pended dther  in  limited  districts,  or 
throughout  the  entire  city,  to  be  removed  or 
to  be  placed  in  such  manner  as  it  may  des- 
ignate beneath  the  surface  of  the  street  or 
sidewalk."  This  provision  does  not  declare 
that  the  power  therein  conferred  is  exclusive 
in  the  city,  nor  that  the  right  to  remove 
poles  and  wires  in  the  streets  is  to  be  exer- 
cised by  the  city  arbitrarily.  If  the  gener- 
al statute  (Gen.  SUt.  1894,  9  2641)  is  con- 
trolling, as  we  have  held  above,  this  provi- 
sion should  be  construed  so  as  to  harmonize 
with  that  statute,  and  not  given  such  a  con- 
struction as  would  give  absolute  power  to 
the  city  to  remove  wires  and  poles  without 
reason  or  necessity,  for  such  a  view  would 
clearly  interfere  with  plaintiff's  vested 
rights;  or  if,  as  we  are  led  to  believe,  there 
was  authority  under  the  previous  provisions 
of  the  charter  in  force  at  the  time  the  or- 
dinance of  1883  was  enacted  and  accepted 
by  the  plaintiff,  it  follows,  as  held  in  Pikes 
Peak  Potcer  Co.  v.  Colorado  Springs,  44  C. 
G.  A.  333,  105  Fed.  1,  that  an  ordinance  o^ 
a  city  passed  under  legislative  authority, 
within  the  provision  of  the  Federal  Gonsti- 
tution,  "cannot  be  repealed  by  later  or- 
dinances which  would  be  so  clearly  a  viola- 
tion of  9  10,  art.  1,  which  prevents*  the  pass- 
ing of  a  law  impairing  uie  obligations  of 
a  contract,  and  the  14th  Amendment  to  the 
Gonstitution,  which  forbids  the  taking  of 
property  without  due  process  of  law,*'  that, 
as  held  in  that  case,  *'no  argument  to  the 
contrary  would  be  worthy  of  a  moment's 
consideration." 

So  far  we  have  considered  this  question 
with  reference  to  the  rights  of  the  plaintiff, 
upon  the  aUegations  of  the  complaint  well 
pleaded  that  allege  that  defendant  was  ar- 
bitrarily attempting  to  interfere  with  plain- 
tiff's rights;  but  the  provisions  of  the  city 
charter  which  we  have  quoted  do  possess  a 
force  and  vitality  in  authorizing  such  con- 
trol and  regulation  of  plaintiff's  l)usine8S  by 
the  city  that  they  must  not  be  overlooked. 
We  think  much  misunderstanding  has  aris- 
en from  the  previous  opinion,  through  a 
failure  to  realize  what  was  actually  deter- 
mined. We  have  not  held,  and  do  not  hold, 
that  the  (Aty  had  the  power  to  confer  upon 
the  plaintifir  vested  rignts  to  irrevocably  oc- 
cupy its  streets,  in  violation  of  any  reason- 
al>ie  right  therein  by  the  dty.  We  hold  that 
the  only  power  delegated  by  the  state  to 
the  dty  under  any  of  the  charter  provisions 
referred  to  is  the  power  of  regulation,  and 
the  necessary  control  incident  to  such  pow- 
er. We  held  in  the  former  opinion,  and 
now  hold,  that  the  only  contract  entered 
into  by  the  dty  with  the  defendant  was  with 
reference  to  the  manner  and  method  of  plac- 
ing its  poles  and  wires.  Such  contract  was 
within  the  police  power  of  the  city,  and  the 
defendant  having  acted  upon  the  contract 
by  the  ordinance  of  1883  as  to  how  it  should 
place  its  poles  and  wires,  the  city  cannot, 
without  reasonable  cause,  in  the  exercise  of 
its  power  of  regulation,  revoke  its  contract 
as  to  such  matters,  and  order  a  different  ar- 
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ran^ement.  The  power  of  regulation,  or 
the  p61ice  power,  as  there  designated,  be- 
longed to  the  state,  and  was  delegated  to 
the  city  in  its  charter;  and  we  think  that 
the  charter  provisions  referred  to  fully  rec- 
ognize its  beneficent  authority,  which 
should  be  exercised  in  reason  and  judgment 
for  the  best  interest  and  welfare  of  the  mu- 
nicipality, and  secures  all  that  is  essential 
to  a  proper  and  reasonable  control  of  the 
plaintiff's  business.  It  is  not  to  be  assiuned 
that  the  legislature,  in  delegating  such  pow- 
ers, intended  to  violate  the  organic  law,  or 
(what  would  be,  perhaps,  as  bad  in  its  prac- 
tical effect)  to  invest  the  defendant  with  the 
power  to  confer  a  monopoly  in  the  use  of 
its  streets  to  a  favored  corporation,  which 
is  the  logical  and  necessary  result  of  de- 
fendant's claim.  If  the  claims  of  the  city 
are  well  founded  upon  the  issue  raised  by 
the  demurrer,  it  can  grant  a  right  to-day, 
and  deprive  the  party  to  whom  it  is  granted 
of  such  right  t<>^morrow.  If  it  can  confer 
the  privilege  upon  the  plaintiff  of  placing 
overhead  wires  on  the  streets,  and  immedi- 
ately thereafter  compel  the  plaintiff  to  re- 
place the  same  in  subsurface  conduits  in 
rural  neighborhoods,  where  there  is  no  rea- 
son or  necessity  for  such  change,  which  pur- 
pose is  admitted  by  the  demurrer  in  this 
case,  it  might  inmiediately  thereafter  com- 
pel the  removal  of  the  wires  so  placed  in 
subsurface  conduits.  Nor  is  such  a  result 
impossible  of  conjecture.  Oscillations  of 
power  in  local  government  do  not  always 
vibrate  from  the  same  center,  for  history  is 
full  of  illustrations  to  show  that  the  guardi- 
ans of  the  people  may  become  their  op- 
pressors, through  injurious  monopolies  that 
deprive  the  people  of  their  privileges.  The 
safeguards  of  the  Constitution  are  the  ulti- 
mate refuge  from  such  usurpations,  and  it 
cannot  be  believed,  when  we  consider  the 
extreme  and  justifiable  jealousy  which  has 
existed  on  the  part  of  the  lawmakers  to 
guard  against  the  abuses  of  power,  that  they 
could  have  intended  to  confer  by  doubtful 
terms  an  arbitrary  right  upon  any  munici- 
pality in  this  state  unreasonably  to  deprive 
its  citizens  of  the  benefltB  of  progress  or  to 
grant  monopolies. 

The  solution  of  the  question  involved  in 
this  case  is  not  difficult,  and  is  consistent 
with  every  reasonable  interest  that  belongs 
to  the  people  of  the  city  of  Minneapolis.  The 
plaintiff  has  the  right  to  use  its  streets  in 
the  way  prescribed,  but  such  right  is  sub- 
ject to  regulation;  and  if  the  use  of  any 
street  for  overhead  wires,  or  any  other  place- 
ment of  its  lines,  is  injurious  to  public  safe- 
ty, convenience,  comfort,  or  utility  in  the 
management  of  city  affairs,  or  inconsistent 
w^th  reason,  order,  and  good  government, 
the  city  has  the  power,  under  the  law  and 
its  charter  provisions,  to  compel  a  removal 
of  such  poles  and  wires  from  its  streets,  and 
compel  them  to  be  placed  in  subsurface  con- 
duits, or  to  otherwise  regulate  the  business 
of  the  company  so  that  the  use  of  its  streets 
shall  not  interfere  with  the  rights  of  its 
citizens,  but  subserve  their  welfare,  in  the 
inestimable  service  which  the  telephone  ren- 
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ders  to  commerce,  civilization,  and  the  hap- 
piness of  its  people.  This  case  comes  here 
upon  statements  in  the  complaint  as  to  what 
the  city  is  attempting  to  do  that  may  or  may 
not  be  true.  We  are  required,  upon  the  ad- 
missions made  by  the  defendant  itself  in 
its  demurrer,  to  accept  such  statements; 
and,  accepting  them,  we  have  simply  deter- 
mined that  what  has  been  well  pleaded  and 
alleged  shows  un  exercise  of  arbitrary  and 
absolute  power  on  the  part  of  the  city,  and 
cannot  be  sustained.  We  have  determined 
no  facts,  but  only  assumed  that  to  be  true 
which  defendant  has  admitted.  In  the  tri- 
bunals of  the  law,  within  the  jurisdiction 
where  this  plaintiff  knd  defendant  are  con- 
ducting this  contest,  there  is  no  doubt,  it 
seems  to  us,  but  what  a  determination  should 
be  reached  upon  the  actual  facts,  with 
which  no  fault  should  be  found  by  anyone 
who  cares  more  for  the  benefits  of  good  gov- 
ernment and  the  best  interests  of  the  people 
than  for  the  assertion  of  arbitrary  rights. 

We  have  noted  the  point  that  the  defend- 
ant claims  that  injunction  is  not  the  proper 
remedy;  that  it  was  the  prerequisite  duty 
of  the  plaintiff  to  have  applied  for  permis- 
sion to  place  its  poles  to  the  city  engineer* 
and,  on  his  refusal,  to  seek  its  rights 
through  mandamus.  This  is  not  a  case 
where  ministerial  officers  have  refused  to 
perform  a  duty  imposed  upon  them  by  law, 
but  where  the  city  itself,  by  the  enactment 
of  ordinances,  prohibits  its  officers  from  per- 
forming such  duties.  In  such  a  case  injunc- 
tion is  clearly  the  proper  remedy.  What 
we  have  stated  above,  in  addition  to  what 
is  held  in  the  original  opinion,  must  be 
deemed  a  disposition  of  the  claim  that  $  5 
of  the  ordinance  of  1883  gave  the  city  the 
arbitrary  power  to  remove  poles  at  its  pleas- 
ure, and  we  adhere  to  our  former  conclu- 
sions in  this  respect. 

While  we  have  not  noticed  particularly- 
all  the  points  suggested  by  counsel  on  the 
reargument  and  briefs,  they  have  all  been 
fully  considered,  and  we  have  covered  the 
propositions  which  seem  to  us  to  be  de- 
cisive; and  have  reached  the  conclusion — 
which  seems  to  us  as  clear  as  can  be  realized 
in  any  disputed  legal  controversy — that  the 
power  to  place  poles  and  wires  in  the  streets 
of  municipalities  in  this  state  has  been  con- 
ferred upon  the  plaintiff  by  the  legislature ; 
that  the  question  as  to  the  manner  in  which 
this  power  should  be  exercised  to  meet  the 
demands  of  convenience  and  necessity  was 
within  the  authority  of  the  city;  that  the 
ordinance  of  1883  was,  to  a  certain  extent,. 
BO  far  as  manner  and  form,  at  least  are  con- 
cerned, the  subject  of  contract  obligation ; 
and  that  the  subsequent  ordinances  of  May 
and  October,  1899,  as  alleged  in  the  plain- 
tiff's complaint  and  admitted  by  the  demur- 
rer, impose  such  burdens  upon  the  plaintiff 
as  to  impair  their  legal  contract  rights,  and 
to  that  extent  must  be  restrained,  leaving 
the  question  of  fact  yet  to  be  determined, 
whenever  raised  in  the  proper  manner, 
whether  the  provisions  of  those  ordinances, 
or  of  any  other  that  may  be  adopted,  are 
witliin  the  limits  of  wholesome  and  proper 
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municipal  regulation.  For  the  reasons  stated 
above,  ve  abide  by  the  former  opinion  of 
1hi8  court,  and  the  order  sustaining  the  de- 
murrer is  overruled,  and  the  case  remanded. 

Start,  Ch.  J,,  dissenting: 
I  cannot  assent  to  the  conclusion  reached 
by  the  court  upon  several  vital  questions  in 
this  case.  It  is  not  my  purpose,  however, 
to  discuss  them  in  detail,  but  to  simply  state 
my  conclusions. 

I  dissent  from  so  much  of  the  decision 
that  is  to  the  effect  that  telephone  compan- 
ies are  given,  subject  only  to  a  proper  ex- 
ercise of  the  police  power,  the  right,  by  Gen. 
Stat.  1866,  chap.  34,   $  28,  as  amended  by 
Laws  1881,   chap.  73    (Gen.   St&t.   1894,   § 
2641),  to  use  the  public  streets  of  th^  mu- 
nicipalities of  the  state,  without  the  per- 
mission of  the  corporate  authorities,  for  the 
purpose  of  erecting  and  maintaining  their 
posts  and  wires  therein,  provided  such  posts 
be  so  located  as  in  no  way  to  interfere  with 
the  safety  or  convenience  of  ordinary  travel 
in  such   streets.    While   the   word   "high- 
ways," in  its 'most  comprehensive  meaning, 
includes  the  streets  of  a  municipality,  yet 
in  its  popular  meaning  it  does  not.  Wherev- 
er the  word  is  used  in  a  statute,  its  meaning 
depends  upon  the  legislative  intent,  but  no 
inflexible  rule  can  t^  laid  down  for  deter- 
mining such  intent.    It  must  be  gathered 
from  the  language  used,  the  subject-matter 
and  the  purpose  of  the  statute,  and  existing 
legislation  to  be  affected  by  it.    It  seems 
onreasonable  to  conclude  that  the  legislature 
intended  by  this  statute  to  repeal,  pro  tanto, 
existing  special  laws  giving  to  the  munici- 
palities of  the  state  the  control  of  their 
streets,  and  to  confer  the  perpetual  right 
upon  telegraph  and  telephone  companies  to 
enter  upon  any  and  all  of  the  streets  of 
such  municipalities,  without  consent  of  the 
governing  body  thereof,  and  erect  and  main- 
tain therein  their  poles  and  wires,  subject 
to  no  control  or  limitation  except  such  as  is 
incidental  to  the  exercise  of  the  police  pow- 
er.   If  such  was  the  intention  oi  the  legis- 
lature, it  seems  reasonable  to  believe  that 
it  would  have  been  clearly  expressed  by  the 
use  of  the  word  "streets"  in  connection  with 
the  words  "roads  and  highways,"  Us  was  and 
13  the  legislative  custom  in  cognate  cases, 
as   evidenced    by    numerous    statutes.     It 
seems  clear  to  me  that  the  word  "highways" 
was  used  in  this  statute  in  its  restricted 
sense,  as  referring  only  to  rural  highways, 
and  not  to  the  streets  of  the  municipalities 
of  the  state.    In  any  event,  there  is  more 
than  a  fair  doubt  as  to  whether  it  was  in- 
tended by  the  statute  in  question  to  grant 
say  rights  in  such  streets;  hence  the  doubt 
must  be  resolved  against  all  parties  claim- 
ed L.  B.  A. 


in^  such  rights,  for  public  grants,  unlike 
private  ones,  must  be  construed  strictly 
against  the  grantee.  I  am  of  the  opinion 
that  the  plaintiff  has  no  right  to  maintain 
its  poles  and  wires  in  the  streets  of  the  de- 
fendant city  by  virtue  of  Gen.  Stat.  1894,  § 
2641,  but  that  its  rights  therein  depend  upon 
the  charter  provisions  and  ordinances  of  the 
city.  The  plaintiff,  by  virtue  of  the  existing 
charter  provisions  of  the  city,  on  January 
24,  1883;  the  city  ordinance  of  that  date, 
referred  to  in  the  record  as  "Ordinance  A;" 
the  amendment  of  the  charter  thirty-four 
days  thereafter  (Special  Laws  1883,  c^ap. 
3,  $  13) ;  and  by  its  acceptance  of  the  or- 
dinance,— acquired  a  qualified  contract  right 
to  maintain  its  telephone  exchange  system 
in  the  streets  of  the  city.  The  right,  how- 
ever, to  have  the  poles  and  wires  removed 
from  the  surface  of  the  streets,  and  placed 
underground,  whenever,  in  the  opinion  of 
the  city  council,  public  interest  so  required, 
was  expressly  reserved,  as  a  part  of  the 
contPact.  This  stipulation  is  something 
more  than  the  mere  right  to  regulate  and 
control  the  streets  of  the  city  and  the  busi- 
ness of  the  plaintiff  in  the  exercise  of  the 
police  power.  That  right  is  inalienable, 
and  need  not  be  reserv«l.  Wliile  the  city 
council,  by  virtue  of  this  provision  of  the 
contract,  cannot  confiscate  the  plaintiff's 
property,  nor  wholly  exclude  it  from  the 
streets  of  the  city,  yet  it  does  commit  the 
question  as  to  when,  and  to  what  extent, 
public  safety,  convenience,  and  comfort  re- 
quire that  the  defendant's  poles  should  be 
removed  from  the  surface  of  the  streets,  and 
its  wires  placed  underground,  to  the  discre- 
tion, judgment  and  decision  of  the  city 
council.  It  is  the  arbitrator  agreed  upon 
to  determine  the  question,  between  the  city 
and  the  plaintiff,  whether  public  interests 
at  any  particular  time  require  that  the 
wires  be  placed  below  the  surface  of  the 
street;  and  its  decision,  when  made,  wheth- 
er it  be  correct,  wise,  or  just,  is  conclusive, 
unless  it  has  acted  in  the  premises  arbi- 
trarily or  dishonestly.  When,  as  in  this 
case,  the  city  council  peases  an  ordinance 
requiring  the  wires  within  a  designated  dis- 
trict to  be  placed  in  subsurface  conduits,  the 
ordinance,  whether  a  proper  exercise  of  the 
police  power  or  not,  is  valid,  and  must  be 
obeyed,  unless  the  plaintiff  can  establish  by 
satisfactory  evidence  that  the  city  council 
did  not  enact  the  ordinance  in  the  exercise 
of  a  fair  descretion,  but  arbitrarily  or  dis- 
honestly.  The  allegations  of  the  complaint, 
liberally  construed,  are  sufficient  to  bring 
the  case  within  the  rule  stated,  and  upon 
this  ground  alone  I  concur  in  the  conclusion 
of  the  court  that  the  complaint  states  a 
cause  of  action. 
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Rhodb  Island  Supksmb  Court. 


Jah., 


RHODE  ISLAND    SUPREME  COURT. 


Joseph  L.  PEACOCK 

V, 

Hugh  LINTON. 

( R.I ) 

A  father  is  not  liable  for  aerTieea  ren- 
dered in  tatorinv  during  vacatloji  time 
his  minor  son  who  llTes  with  and  la  sup- 
ported by  him,  where  the  father  la  not  -con- 
<«iilted  about  and  does  not  consent  to  the  em- 
ployment. 

(January  4,  1901.) 

MOTION  for  new  trial  after  the  flrranting 
of  a  nonsuit  in  an  action  brought  to  re- 
•cover  the  value  of  services  rendered  in  tu- 
toring defendant's  minor  son.    Denied. 

The  facte  are  stated  in  the  opinion. 

Mr.  Jamea  A.  Will  lam  a,  for  plaintiff: 

Food,  clothing,  lodging,  and  needful  medi- 
cine are  necessaries ;  so  is  proper  instruction. 

1  Parsons,  Contr.  p.  321;  1  Story,  Contr. 
S  126;  Co.  Litt.  172;  Chitty,  Contr.  19&;  10 
Am.  &  Eng.  Enc  Law,  pp.  600,  661,  and  foot- 
notes. 

If  the  supplier  sedcs  to  make  the  parent 
responsible  on  the  ground  that  his  authority 
"was  fifiven  to  the  child,  then  if  the  goods 
supplied  were  necessaries  it  would  seem 
from  the  cases  that  slight  evidence  is  suffi- 
cient to  prove  such  authority, — as  that  the 
father  saw  the  son  wear  the  clothes,  or 
knew  that  he  had  received  them,  and  made 
no  objection. 

1  Parsons.  Contr.  pp.  330,  331;  1  Story, 
Contr.  9  133;  Stoain  v.  Tyler,  26  Vt.  9. 

Mr.  Jolin  A.  TillinBl&aat,  for  defendant : 

A  college  education,  or  tutoring  at  fifty 
cents  an  hour  in  vacation  in  preparing  for 
one,  has  never  yet  been  ranked  among  those 
necessaries  for  which  an  infant  can  render 
himself  or  his  parent  liable. 

Middlebury  College  v.  Ohandler,  16  Vt. 
683,  42  Am.  Dec.  537 ;  Turner  v.  Oaither,  83 
N.  C.  357,  35  Am.  Rep.  674. 

There  was  no  express  contract  by  the  de- 
fendant. 

Plaintiff  has  proved  no  implied  contract. 
He  admits  that  he  did  not  inform  defendant 
that  he  intended  to  tutor  his  son,  made  no 
bargain  with  either  the  defendant  or  his 
son,  and  did  not  find  out  whether  defendant 
wished  him  to  tutor  his  son  or  not.  In  fact, 
he  has  not  even  proved  that  defendant 
knew  the  son  was  being  tutored  by  him; 
and  it  is  settled  that  the  burden  of  proof  is 
on  the  person  sedcing  to  charge  the  parent. 

17  Am.  &  Eng.  Enc.  Law,  p.  368. 

Even  if  plaintiff  had  not  performed  the 
work  at  the  request  of  Cole,  he  could  not 
recover,  since,  where  an  infant  child  resides 
at  home,  it  is  to  be  presumed  that  the  father 

Note. — On  the  question  whether  a  father  can 
be  held  liable  for  his  son's  room  rent  at  college 
on  the  ground  that  It  la  a  necessary,  see  the 
earlier  case,  in  this  series,  of  Gregory  v.  Lee 
<Conn.)  25  L.  R.  A.  618. 

On  the  question  of  his  liability  for  his  son's 
board  bill  while  attending  school,  see  Kllgore  v. 
Rich    (Me.)   12  L.  R.  A.  850.  with  note  as  to 
what  constitutes  necessaries  generally. 
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furnishes  whatever  is  necessary  and  proper 
for  his  maintenance;  and,  a  proper  suppiort 
being  rendered  under  such  circumstances,  a 
third  person  cannot  supply  even  necessaries, 
and  charge  the  father. 

Schouler,  Dom.  Rel.  5th  ed.  88  ^I>  412, 
413;  17  Am.  &  Eng.  Enc.  Law,  p.  356;  Free- 
man  v.  Robineon,  38  N.  J.  L.  383,  20  Am. 
Rep.  300;  Raymond  v.  Loyl,  10  Barb.  483; 
Ohilcoii  V.  Trimble,  13  Barb.  502;  Tyler  ▼« 
Arnold,  47  Mich.  564,  11  N.  W.  387;  KelUy 
V.  Davia,  40  N.  H.  187,  6  Am.  Rep.  409. 

Plaintiff  did  the  work  at  Cole's  request, 
and  must  thei*efore  look  to  Cole  for  pay- 
ment. 
• 

Dubois,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  to  recover  $25  for  serv- 
ices as  tutor  of  defendant's  minor  son  in 
1808,  during  the  summer  vacation  of  the 
school  of  Charles  A.  Cole,  in  which  the  minor 
was  a  pupil.  The  services  were  performed 
by  the  plaintiff  at  the  written  request  of 
said  Cole,  and  after  making  arrangements 
with  the  minor.  No  contract  was  entered 
into  b^  the  plaintiff  and  defendant.  The 
plaintiff  did  not  see  the  defendant,  or  in- 
form him,  by  letter  or  otherwise,  respecting 
the  services  rendered,  at  any  time  prior  to 
the  completion  thereof.  The  parties  were 
both  livinff  in  and  doing  business  in  Paw- 
tucket,  and  the  minor  lived  with,  and  was 
supported  and  educated  at  the  expense  of, 
his  father,  the  defendant.  The  plaintiff  con- 
tends that  education  is  one  of  the  necessa- 
ries, that  his  services  were  also  necessary, 
and  that  a  minor  is  presumed  to  be  the 
agent  of  his  father  in  procuring  necessaries 
suitable  to  his  condition.  There  can  be  no 
<]^uestion  at  this  time  and  place  of  the  neces- 
sity of  education.  Our  statutes  make  it 
compulsory,  within  well-defined  limits.  A 
conunon-Bchool  education  is  undoubtedly 
necessary,  and  under  favorable  circumstan- 
ces a  collegiate  education  may  also  be. 
Whether  tutoring  in  vacation  can  be  said  to 
be  one  of  the  necessaries  is  more  doubtful. 
Continuous  application,  without  rest  or 
recreation,  is  not  generally  recommended. 
It  is  not  necessary  to  determine  that  ques- 
tion in  this  casei  In  1  Parsons,  Contr.  8th 
ed.  p.  305,  the  law  is  stated  to  be  as  follows : 
"When  an  infant  lives  with  the  father  or 
under  his  control,  his  judgment  as  to  what 
are  necessaries  will  be  so  far  respected  that 
he  will  be  liable  only  for  those  things  fur- 
nished to  the  infant  to  relieve  him  from  ab- 
solute want." 

However  this  may  be,  in  the  present  case 
it  is  clear  that  before  tutoring  the  minor 
the  plaintiff  should  have  ascertained  wheth- 
er the  defendant  was  willing  to  employ  him 
for  that  purpose.  Tlie  intimate  relation  of 
tutor  and  pupil  should  not  have  been  estab- 
lished without  allowing  the  father  to  exer- 
cise his  choice  and  judgment  in  the  matter. 

Under  the  circumstances,  the  motion  for 
a  nonsuit  was  properly  granted,  and  the 
petition  for  new  trial  is  denied. 
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FIDELITY     MUTUAL     LIFE     ASSOCIA- 
TION, Plff,  in  Err., 

V. 

Thomas  C.  JEFFORDS. 
(107  Fed.  402.) 

V 

1.  Tlie  existence  of  a  disease  In  appli- 
cant at  tbe  time  of  taklngr  out  a  life 
insurance  policy,  which  is  so  undeveloped 
tliat  be  is  entirely  unconscious  of  Us  ex- 
istence, will  not  avoid  the  policy,  although 
In  his  application  he  denies  having  disease, 
and  agrees  that  any  untrue  statement  shall 
render  the  policy  void, — especially  where  the 
statute  provides  that  representations  in  the 
spplicatlon  are  covenanted  to  be  true,  and 


that  "wilful  concealment"  will  avoid  the  pol- 
icy. 

2.  A  policy  talcen  by  one  on  his  own 
life   for   the   benefit  of   his  brother   is   not 

■  avoided  by  the  fact  that  the  premiums  are 
paid  by  the  latter. 

3.  A  caution  to  the  Jury  to  closely  scan 
evidence  prepared  by  inspectors  of  an  in- 
surance company,  in  an  action  to  enforce  pay- 
ment of  a  policy,  is  Justified  where  one  of  the 
persons  from  whom  statements  were  obtained 
expressly  reserved  the  right  to  make  correc- 
tions, and  another,  who  was  a  beneficiary,  tes- 
tified that  the  statement  was  written  partly 
at  the  inspector's  dictation,  after  assurance 
that  her  claim  would  be  paid,  and  that  she 
was  much  agitated  when  she  prepared  it. 

(March  19,   1901.) 


Notes. — Innocent  misrepresentations  as  to 
health  of  insured  when  he  has  an  undis- 
covered disease. 

I.  In  general. 

II.  Representations  to  the  hest  of  knowledge 

and  belief,  etc. 
III.  Effect  of  statutory  provisions. 
IT.  Representations  by  henefioiary. 
Y.  Conclusion. 

This  note  does  not  Include  the  necessity  of 
disclosing  slight  temporary  ailments  or  affec- 
tions not  of  a  serious  or  dangerous  character, 
where  the  lack  of  knowledge  in  regard  thereto 
Is  not  discussed,  nor  the  failure  to  disclose  dis- 
eases because  the  applicant  did  not  remember 
them  at  the  time.  Nor  does  it  include  the  ques- 
tion whether  the  insured  at  the  time  of  the 
application  or  issuance  of  the  policy  really  had 
the  disease  which  it  Is  claimed  that  he  had, 
nor  the  question  as  to  the  materiality  of  the 
falsity  of  his  answers,  where  the  question  of 
his  lack  of  knowledge  is  not  considered.  Nor  Is 
the  question  as  to  the  necessity  of  communicat- 
ing notice  of  any  change  in  health  before  the 
policy  issues  and  the  effect  of  such  change  con- 
sidered. 

I.  In  general. 

The  question  whether  an  innocent  misrep- 
resentation as  to  health  will  avoid  a  life-in- 
sursnce  policy  depends  largely  upon  the  nature 
of  the  misrepresentations,  and  of  the  agree- 
ments as  to  their  effect.  Ordinarily  where  the 
statements  as  to  health  are  made  absolutely 
instead  of  being  made  to  the  best  of  the  ap- 
plicant's knowledge  or  belief,  the  general  rule 
that  warranties  will  be  strictly  construed,  and 
if  false  in  any  particular  the  policy  will  be 
avoided,  !s  applied.  Usually,  also,  an  agree- 
ment that  the  policy  shall  be  void  if  the  an- 
swers are  In  any  respect  untrue  is  held  to  give 
the  same  effect  to  an  untrue  answer  as  if  it 
were  a  warranty,  even  though  it  is  regarded  as 
a  representation  only. 

Thus,  in  Whoehrle  v.  Metropolitan  L.  Ins. 
Co.  21  Misc.  88,  46  N.  Y.  Supp.  862,  the 
answers  in  the  application  were  made  warran- 
ties, and  it  was  agrreed  that  any  untrue  answer 
woald  render  the  policy  void.  One  of  the  an- 
swers was  that  the  applicant  was  in  sound 
health.  The  coart  held  that  a  charge  that  if 
a  disease  existed  In  the  insured,  and  he  knew 
nothing  about  it  and  honestly  answered  "No,'* 
there  might  l>e  a  recovery,  was  erroneous,  as 
his  want  of  knowledge  that  the  answer  was 
nntnte  was  immaterial  as  the  answer  was  made 
a  warranty;  although  such  charge  would  have 
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been  proper  if  the  answer  had  been  a  repre- 
sentation only. 

In  McClain  v.  Provident  Say.  &  Life  Assur. 
Soc.  105  Fed.  834,  the  applicant  stated  that  he 
had  not  had  dyspepsia,  although  he  had  pre- 
viously had  it.  The  policy  referred  to  the 
statements  and  agreement  in  the  application, 
and  warranted  that  all  the  statements  were 
full,  true,  and  complete,  and  contained  an  agree- 
ment that  if  any  concealment  or  fraudulent  or 
untrue  statement  had  been  made  the  policy 
should  be  void.  The  court  held  the  answers  to 
be  a  warranty,  and  that  the  untrue  answer,  even 
if  made  in  good  faith,  avoided  the  policy. 

In  Provident  Sav.  &  Life  Assur.  Soc.  v.  Llew- 
ellyn, 7  C.  C.  A.  679,  16  U.  S.  App.  405,  58 
Fed.  040,  the  applicant  warranted  that  the 
statements  and  representations  should  be  true 
and  be  the  basis  of  the  contract,  and  that  if 
any  untrue  or  fraudulent  statement  should  have 
been  made,  the  policy  should  be  void.  The 
court  held  that  it  was  not  necessary  to  show 
that  the  applicant  knew  or  believed  that  his 
statements  as  to  his  health  were  untrue  to  avoid 
the  policy.  If  they  were  untrue  in  fact. 

In  Mayer  v.  Equitable  Reserve  Fund  Life 
Asso.  49  Hun,  336,  2  N.  Y.  Supp.  79,  the 
applicant  declared  and  warranted  that  the  state- 
ments and  answers  in  the  application  were  full, 
complete,  and  true,  and  it  was  agreed  therein 
that  the  declaration  and  warranty  should  form 
the  basis  of  the  contract.  The  certificate  recited 
that  it  was  accepted  subject  to  the  condition 
that,  if  any  of  the  statements  or  answers  in 
the  application  which  was  made  a  part  of  the 
certificate  were  in  any  respect  untrue,  the  cer- 
tificate should  be  void.  One  question  was  as  to 
the  age,  health,  etc.,  of  certain  relatives  "so 
far  .as  you  know."  The  next  question  was  as 
to  whether  the  applicant  was  In  good  health, 
and  whether  his  health  was  usually  good,  fol- 
lowed by  other  questions  as  to  his  health.  The 
court  held  that  the  clause  "so  far  as  you  know'* 
did  not  refer  to  any  of  the  questions  as  to  the 
applicant's  own  health,  but  that  he  was  pre- 
sumed to  know  about  that,  and  that  an  instruc- 
tion that  if  he  answered  "fairly  and  honestly" 
as  to  his  own  health  he  had  performed  his  war- 
ranty was  erroneous. 

In  Blreeze  v.  Metropolitan  L.  Ins.  Co.  24 
App.  DIv.  377,  48  N.  Y.  Supp.  753,  the  policy 
provided  that  all  statements  and  answers  in  the 
application  were  made  warranties  and  made  part 
of  the  contract.  One  of  the  statements  was  that 
the  applicant  was  then  in  good  health.  The 
court  held  that  an  instruction  that  if  he  rep- 
resented himself  to  be  sound  and  healthy,  when 
he  was  of  unsound  health  to  such  an  extent 
that  he  must  have  realized  it,  that  would  be 
13 
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ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Georgia  to  review  a  judgment  in  favor  of 
plaintiiT  in  an  action  upon  a  life  insurance 
policy.     Affirmed, 

Statement  by  Shelby,  Circuit  Judge: 
This  is  an  action  on  a  life  insurance  pol- 
icy. It  was  brought  by  Thomas  C.  Jeffords, 
a  citizen  of  Georgia,  against  the  Fidelity 
Mutual  Life  Association  a  corporation  un- 
der the  laws  of  Pennsylvania.  The  action 
was  brought  in  the  city  court  of  Savannah, 
Georgia,  and  was  removed  into  the  court  be- 
low on  the  application  of  the  association. 
-It  is  alleged  in  the  petition  that  on  Decem- 
ber 29,  1894,  the  association  issued  to  Mar- 
tin A.  Jeffords  its  policy  of  insurance,  prom- 
ising to  pay  $10,000  to  Thomas  C.  Jeffords, 
and  $3,000  to  Edna  Jeffords,  within  ninety 


days  after  satisfactory  proof  of  the  death  of 
Martin  A.  Jeffords.  It  is  averred  that  the 
insured  and  beneficiaries  had  complied  with 
all  the  terms  of  the  policy;  that  on  July  29, 
1896,  Martin  A.  Jeffords  died;  that  due  no- 
tice of  his  death  was  given  on  September  3, 
1896;  and  that  a  demand  for  payment  had 
been  made  and  refused  notwithstanding 
ninety  days  had  elapsed  since  furnishing 
proofs.  A  copy  of  the  insurance  policy  w&s 
made  part  of  the  petition.  The  association 
filed  the  following  pleas:  First.  A  genera) 
denial  that  it  was  indebted.  "Second.  For 
further  plea  in  this  behalf,  this  defendant 
avers  that  the  said  plaintiff  ought  not  to 
have  and  maint-ain  his  action  aforesaid,  for 
that  the  said  alleged  contract  of  in^^uranee 
is  void  and  of  no  effect,  and  not  binding 
upon  this  defendant,  because  the  same  was 
obtained  by  fraud  practised  upon  this  de- 


a  warranty,  was  erroneous,  although  It 
might  have  been  proper  If  tbe  statement  had 
been  a  representation  only.  But  that,  as  It 
was  made  a  warranty,  the  fact  that  he  may  not 
have  realized  that  his  health  was  not  sound, 
would  not  prevent  the  forfeiture  of  the  policy. 

But  on  a  second  appeal.  In  Breese  v.  Met- 
ropolitan L.  Ins.  Co.  37  App.  Dlv.  152,  55  N. 
Y.  Supp.  775,  the  court  held  that  the  evidence 
showed  that  he  was  In  good  health  at  the 
time  of  the  application. 

In  Swick  v.  Home  L.  Ins.  Co.  2  Dill.  160. 
Fed.  Cas.  No.  13,602,  the  knswors  In  the  appli- 
cation were  warranted  to  be  true,  and  It  was 
agreed  that  If  they  were  untrue  or  deceptive 
In  any  respect  the  policy  should  be  void.  One 
of  the  questions,  affirmatively  answered,  was, 
"Is  your  health  good  and  as  far  as  you  know 
free  from  any  symptoms  of  disease?"  The  court, 
Dillon,  Ch.  J.,  In  charging  the  Jury,  stated  that 
the  parties  had  the  right  to  so  agree,  and  that 
If  the  answers  were  untrue  the  policy  would  be 
void,  although  there  were  no  Intentional  or 
fraudulent  misstatements.  The  court  also 
stated  that  If  the  Jury  should  find  that  the 
health  of  the  insured  at  the  time  of  the  applica- 
tion was  not  good,  or  if  he  knew  of  any  symp- 
toms of  disease  which  he  did  not  disclose,  there 
could  be  no  recovery. 

In  Boyle  v.  Northwestern  Mut.  Relief  Asso. 
05  Wis.  312,  70  N.  W.  351,  the  applicant  stated 
tliat  she  was  then  In  ''sound  health"  and  by  the 
terms  of  the  application  covenanted  and  war- 
ranted all  the  answers  to  be  full,  complete,  and 
true,  and  that  the  application  should  be  the 
basis  of  her  rights,  and  on  the  certificate  was  an 
Indorsement  that  it  was  issued  on  the  faith 
that  the  application  was  complete  and  true  and 
contained  all  her  answers  and  statements,  and 
that  otherwise  the  certificate  should  be  void. 
The  applicant  had  a  serious  disease  at  the  time 
of  the  application  which  had  been  of  a  chronic 
character  for  a  year,  and,  although  she  was  not 
conscious  of  such  disease,  the  court  held  that 
the  policy  was  avoided  thereby,  as  the  answer 
was  made  a  warranty  by  the  contract. 

In  Conver  v.  Phoenix  Mut.  L.  Ins.  Co.  8  Dill. 
226,  Fed.  Cas.  No.  3,143,  the  Insured  agreed 
that  the  representations  should  form  part  of 
the  contract,  and  if  untrue  In  any  respect,  the 
policy  should  be  void.  He  had  shortly  before 
the  application  had  several  fainting  spells,  dur- 
ing which  he  lost  consciousness  for  a  few  min- 
utes, but  answered  In  the  negative  the  questions 
whether  he  had  had  any  severe  sickness  or  dis- 
ease during  the  last  seven  years,  and  whether 
he  was  then  afflicted  with  any  disease  or  dis- 
order of  any  kind.  The  court  charged  the  Jury 
that  he  could  not  recover  if  the  answers  were 
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untrue,  even  though  he  did  not  know  that  they 
were  so,  although  there  was  a  further  charge 
that  a  failure  to  mention  a  mere  slight  tempo- 
rary disturbance  would  not  avoid  the  policy,  and 
the  Jury  returned  a  verdict  for  plaintiff. 

In  Wright  v.  Equitable  Life  Assur.  Soc.  50 
How.  Pr.  867,  the  statements  in  the  application 
were  made  warranties,  and  it  was  expressly 
agreed  that  any  untrue  or  fraudulent  answers 
ffhould  render  the  policy  void.  The  applicant 
stated  that  he  had  no  serious  Illness  or  local  dis- 
ease. At  the  time  and  for  years  before  he  had 
been  afflicted  with  a  disease  of  the  bowels,  and 
the  court  held  that  there  could  be  no  recovery 
on  account  of  the  warranty,  even  though  the 
untrue  statements  were  made  innocently  under 
a  belief  in  their  truth. 

In  Lewis  v.  New  York  L.  Ins.  Co.  4  Hawaiian, 
305,  as  cited  in  4  Berryman's  Ins.  Digest.  *; 
9026,  the  applicant  warranted  that  he  had  not 
been  affected  since  childhood  with  any  serioas 
disease,  and  that  he  was  then  in  good  health. 
In  fact  he  was  then  afflicted  with  aneurism,  the 
rupture  of  which  within  twelve  days  thereafter 
caused  his  death.  The  evidence  showed  that 
aneuri.sm  was  a  serious  disease,  and  the  court 
held  that  there  was  a  breach  of  the  warranty, 
and  that  his  good  faith  in  making  the  answer 
did  not  satisfy  the  warranty  as  to  truthfulness, 
and  that  lack  of  knowledge  did  not  relieve  him 
under  a  warranty  that  he  had  not  withheld  any 
material  Information  as  to  his  health. 

In  Cheever  v.  Union  Cent.  L.  Ins.  Co.  4  Am. 
L.  Rec.  155,  the  Insured  had  had  for  more  than 
a  year  before  making  the  application  what  his 
physician  called  a  malignant  tumor  or  cancer. 
A  consultation  was  held,  and  It  was  decided  to 
have  an  operation.  The  sore  was  healed,  how- 
ever, without  any  operation,  by  external  and 
internal  remedies,  and  some  of  tbe  physicians 
who  were  at  the  consultation  afterwards  told 
him  that  It  was  not  a  cancer  that  he  had  had. 
and  he  in  good  faith  believed  so  at  the  time  of 
the  application.  After  the  Insurance,  however, 
the  tumor  or  cancer  reappeared  and  caused  the 
death  of  the  insured.  One  of  the  questions  In 
the  application  was  "Have  you  had  during  the 
last  seven  years  any  sickness  or  disease?  If 
so,  state  the  particulars  and  the  name  of  tbe 
physician"  who  prescribed  or  was  consulted,  to 
which  the  applicant  answered  "No."  The  court 
held  that  he  was  required  by  such  question  to 
disclose  the  matter  as  to  the  tumor  or  cancer, 
although  a  question  requi^ng  him  to  state 
whether  he  was  In  good  health  and  as  far  as 
he  knew  free  from  any  symptoms  of  disease, 
and  one  as  to  whether  he  had  ever  bad  can- 
cer, or  as  far  as  he  knew  any  symptoms  thereof, 
did  not  require  any  such  disclosure. 
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fendant  by  Martin  A.  Jeffords,  in  this: 
That  the  said  Mailin  A.  Jeffords,  in  mak- 
ing application  for  insurance  on  his  life 
with  this  defendant,  made  the  statements 
in  such  application  a  part  of  his  contract 
or  policy  of  insurance  which  is  sued  on  in 
tbifj  ease,  and  thereby  covenanted  to  and 
vith  this  defendant  that  he  was  at  the  time 
in  good  health  and  free  from  any  and  all 
di'i^i^^s,  sicknesses,  ailments,  or  complaints, 
trivial  or  otherw^ise,  except  as  therein 
stated,  and  that  there  was  nothing  therein 
-taied  which  excepted  pulmonary  consump- 
ti<m:  when  in  truth  and  in  fact  the  said 
]liarlin  A.  was  at  the  time  afflicted  with  pul- 
monary consumption;  whereby  thA  said 
Martin  A.  warranted  to  this  defendant  in 
said  contract  that  he  was  free  from  said 
diseases,  sicknesses,  ailments,  and  com- 
plaints, which  warranty  the  said  Martin  A. 


then  and  there  did  violate  and  break,  and 
did  deceive  and  defraud  this  defendant;  and 
this  defendant  avers  that  for  this  reason 
said  contract  is  void  and  of  no  effect.  Third. 
And  for  further  plea  this  defendant  saitb 
that  the  said  contract  the  same  purporting, 
to  be  a  policy  of  insurance,  is  void,  for  that, 
the  same  was  obtained  from  this  defendant 
by  the  fraud  practised  upon  it  by  the  said*. 
Martin  A.  Jeffords,  in  this:  The  said  Mar- 
tin A.  Jeffords,  in  order  to  induce  this  de- 
fendant to  enter  into  said  contract  of  in- 
surance, did  represent  to  this  defendant  that 
he  was  at  the  time  in  good  health,  and  free 
from  any  and  all  diseases,  sicknesses,  ail- 
ments, or  complaints,  trivial  or  otherwise,, 
except  as  therein  stated,  and  there  was  noth- 
ing therein  stated  which  excepted  pulmon- 
ary consumption,  when  in  truth  and  in  fact 
the  said  Martin  A.  was  at  the  time  afflicted 


On  a  subsequent  trial,  in  Union  Cent.  L.  Ins. 
Co.  V.  Cheever.  11  Ins.  L.  J.  264,  the  court.  In 
charging  the  jury,  stated  that,  even  though  the 
Inrared  In  good  faith  believed  that  such  cancer 
or  tumor  was  not  a  sickness  or  disease,  his  neg- 
ative answer  to  the  question  first  considered 
in  the  preceding  case  would  defeat  a  recovery,  if 
it  was  a  sickness  in  fact. 

In  Stdry  v.  United  Life  &  Acci.  Ins.  Asso. 
22  N.  Y.  S.  R.  832,  4  N.  Y.  Supp.  373.  the  ap- 
plicant stated  that  he  was  In  good  health  at  the 
time  of  the  application,  and  that  his  .health 
was  usaally  good,  and  the  policy  provided  that 
the  answer  was  a  warranty.  For  two  or  three 
j^n  b(»fore  the  application  his  tongue  had  been 
affected,  sometimes  exhibiting  a  whitish  cover- 
ing, and  at  other  times  a  red  appearance.  He 
had  also  received  medical  advice.  In  the  ap- 
plication he  stated  that  he  had  had  a  pimple  on 
his  tongne  and  had  been  told  by  a  physician 
that  it  waa  not  serious.  He  also  showed  his 
tongue  to  the  medical  examiner,  and  told  where 
fhe  pimple  had  been,  but  the  examiner  discov- 
^r»>d  no  indication  of  disease.  A  few  months 
after  the  tongue^  was  removed  and  he  died  of 
f^nr^r  atwnt  nine  months  after  the  application. 
IhA  court  held  that  there  could  be  no  question 
indcr  the  evidence  that  the  disease  existed  at 
he  time  of  the  application,  and  that  there  could 
l«  no  recovery,  although  he  was  Ignorant  of  any 
fil^tty  in  his  answer,  as  he  had  a  disease  upon 
h'm  marked  and  considerably  advanced  toward 

the  r.nd. 

Thf  action  in  the  preceding  case  was  by  the 
exer-itor  of  the  Insured,  and  In  a  subsequent 
*^p*-  anonrentiy  on  the  same  policy  (McCormick 
v.  l.nirf^  Life  &  Acci.  Ins.  Asso.  79  Hun,  340, 
^■*  v.  Y.  Supp.  364.  Affirmed  In  151  N.  Y.  661. 
4>>  V  E.  114S».  brought  by  members  of  a  certain 
•'  j5i  to  vhom  part  of  the  policy  was  payable, 
'J.**  cfinrt  held  that  the  disease  *was  clearly 
5*^  twn  to  have  existed  at  the  time  of  the  appli- 
'arjoo.  and  therefore  there  could  be  no  recovery. 
Norhin^  is  said  directly  as  to  the  effect  of  the 
i^n^trance  of  the  Insured  that  he  had  any  dls- 
^9e.  b'lt  the  statement  Is  clearly  made  that, 
»  he  bad  a  disease,  there  could  be  no  recovery. 

In  Tobln  v.  Modem  Woodmen  (Mich.)  7  Det. 
L  K.  730,  85  N.  W.  472,  the  apRlicant  stated 
on  April  4.  that  he  was  then  in  good  health  and 
f7«^  from  disease  or  injury,  and  that  he  had 
cieTer  bad  any  serious  illness,  local  disease,  or 
p^rw^nal  injury.  The  certificate  stated  that  the 
•ppli^^tion  which  was  annexed  to  and  made 
p'rT  of  the  certificate  was  true  In  all  respects, 
s'ad  that  Its  literal  truth  should  be  held  a  strict 
warranty,  and  form  the  only  basis  of  liability. 
acd  that  If  it  was  not  literally  true  In  every 
part  the  certificate  should  be  absolutely  void, 
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and  that  the  certificate  was  Issued  in  considera- 
tion of  the  warrant  les  and  agreements,  and  that 
there  should  be  no  liability  unless  the  Insuredi 
was  in  sound  health  at  the  time  of  receiving  the 
certificate.  The  applicant  was  initiated  May 
23,  and  died  of  cancer  June  2.  There  was* 
evidence  that  he  was  not  feeling  well  on  the* 
evening  of  the  initiation,  but  there  was  aEsoi 
evidence  that  the  cancer  might  have  grown  after 
such  initiation,  and  the  question  was  submitted 
to  the  jury,  whose  verdict  In  favor  of  the  plain- 
tiff was  sustained,  the  court  saying,  however, 
that  If  the  testimony  conclusively  showed  that 
he  had  the  cancer  at  the  time  of  the  Initiation 
there  could  be  no  recovery,  as  it  was  agreed  that 
sick  men  should  not  be  eligible  to  the  society, 
and  the  prohibition  was  not  confined  to  those 
who  believed  themselves  sick,  but  those  who 
were  sick  as  a  matter  of  fact  when  Initiated,, 
whether  known  or  not,  and  that  the  contract 
was  one  which  the  society  had  a  right  to  make 
and  to  have  enforced. 

In  Cushman  v.  United  States  L.  Ins.  Co.  63 
N.  Y.  404,  reversing  4  Hun,  783,  the  statements 
In  the  application  were  referred  to  In,  and  made- 
a  part  of,  the  policy,  which  also  provided  that 
If  any  statements  as  to  the  health  of  the  ap- 
plicant should  be  found  In  any  respect  untrue 
the  policy  should  be  void.  The  applicant  stated' 
that  he  had  never  had  any  disease  of  the  liver, 
but  the  evidence  showed  that  he  had  In  fact  l\ad; 
congestion  of  such  organ  twice  before,  once  six- 
teen months  and  the  other  time  four  months  be- 
fore the  application,  employing  a  physician  eacn. 
time,  and  he  died  of  congestion  of  the  liver.. 
The  court  held  that  the  statement  denying  the 
disease  was  a  warranty,  and  that,  even  though 
the  statement  was  made  innocently  and  under 
the  belief  that  it  was  true,  the  trial  court  should 
have  charged,  as  requested,  that  the  statements 
in  the  application  were  warranties,  and  that  If 
any  of  them  were  fraudulent  or  untrue  plaintiff 
could  not  recover. 

But  In  Cushman  v.  United  States  L.  Ins.  Co. 
70  N.  Y.  72,  on  a  second  appeal  there  was  evi- 
dence that  the  insured  died  of  a  disease  of  the 
bowels  Instead  of  the  liver,  and  that  at  the  time 
of  the  application  bis  liver  was  examined  by  the 
medical  examiner  and  found  free  from  disease, 
and  the  court  held  that  the  evidence  did  not  con- 
clusively show  that  the  previous  attacks  were 
congestion  of  the  liver,  and  that,  even  if  they 
were,  It  did  not  follow  that  within  the  meaning 
of  the  policy  the  insured  had  had  a  "disease" 
of  the  liver;  and  a  judgment  for  plaintiff  waa 
aflirmod. 

Wliorp  the  policy  provisos  that  It  shall  be  void 
if  the  declaration  of  the  Insured  8hail  be  found 
in  any  respect  untrue,  the  policy  will  be  void. 
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with  pulmonary  consumption.  And  in  this: 
Xhat  this  defendant  was  further  induced  to 
enter  into  said  contract  by  the  representa- 
tion made  to  it  at  the  time  by  the  said  Mar- 
tin A.  that  he  had  not  consulted  or  been 
prescribed  for  by  any  other  physicians  or 
medical  men  during  the  last  ten  years  next 
preceding  the  making  of  said  application, 
except  Dr.  T.  C.  Jeffords,  about  three 
months  prior  to  the  application,  for 
cold,,  and  Dr.  McRae,  two  years  prior 
thereto,  for  pleurisy,  when,  in  truth  and  in 
fact,  on  the  20th  of  February,  1894,  which 
was  about  ten  (10)  months  before  said  ap- 
plication, the  said  Martin  A.  had  consulted 
and  been  prescribed  for  professionally  by  Dr. 
R.  E.  Hinman,  who  was  a  practising  physi- 
cian at  Atlanta,  Georgia,  and  said  Dr.  R. 
£.  Hinman  had  informed  him,  the  said  Mar- 
tin A.,  then  and  there,  that  he  had  incipient 


tuberculosis,  and  prescribed  for  him  a  change 
of  residence  to  New  Mexico  or  Arizona ;  and 
when,  in  truth  and  in  fact,  during  the  fall 
of  1894,  the  said  Martin  A.  had  consulted 
and  been  prescribed  for  professionally  by 
Dr.  Floyd  McRae,  a  practising  physician  of 
Atlanta,  Georgia,  who  told  him  he  had  con- 
sumption, and  advised  a  change  of  residence 
from  the  city,  and  that  he  live  in  the  open 
air.  This  was  in  the  late  fall  or  early  win- 
ter of  1894,  only  a  few  weeks  before  the  said 
representation  above  referred  to  was  made 
to  this  defendant.  And  this  defendant 
avers  that  all  of  these  representations  were 
material,  all  of  them  were  false,  and  were 
known  to  said  Martin  A.  to  be  false  at  the 
time  he  made  them,  and  were  wilfully  and 
corruptly  made  to  deceive  and  defraud  tliis^ 
defendant,  and  did  deceive  and  mislead  this 
defendant,     who     relied     upon    the     same. 


If  he  in  fact  had  consumption  at  the  time  of 
the  application,  and  stated  that  he  did  not  have 
it,  although  he  did  not  know  or  suppose  that 
he  had  such  disease,  as  the  design  in  making 
the  contract  in  such  form  was  to  protect  the 
company  from  the  ignorance,  as  well  as  the  wil- 
ful misrepresentation,  of  the  applicant.  Day  v. 
Mutual  Ben.  L.  Ina  Co.  1  MacArth.  41.  29  Am. 
Rep.  565. 

In  Miles  V.  Connecticut  Mut.  L.  Ins.  Co.  8 
Gray,  580,  the  policy  provided  that  if  the  pro- 
posal, answers,  and  declaration  of  the  insured, 
on  the  faith  of  which  the  agreement  was  made, 
should  be  found  in  any  respect  untrue,  the  pol- 
icy should  be  void ;  and  in  the  proposal  the  in- 
sured agreed  that  the  answers  given  should  be 
the  basis  of  the  agi^ment  and  form  part  of  the 
contract,  and  that,  if  they  were  not  In  all  re- 
spects true  and  correctly  stated,  the  policy 
should  be  void.  The  applicant  denied  that  he 
had  been  afQlcted  with  consumption,  spitting  of 
blood,  or  disease  of  the  heart,  or  of  any  vital 
organ.  The  court  held  that  the  statements  of 
the  applicant  were  warranties,  and  that  if  any 
of  them,  whether  material  or  immaterial,  were 
untrue,  either  from  design,  mistake,  or  ignor- 
ance, there  could  be  no  recovery. 

In  Metropolitan  L.  Ins.  Co.  v.  Dempsey,  72 
Md.  288,  19  Atl.  642,  it  was  agreed  that  the 
policy  should  be  void  if  any  of  the  answers  were 
uutrue.  The  insured  died  of  consumption  less 
tnan  a  year  after  the  application.  An  instruc- 
tion that  if  any  answer  was  not  wholly  true  the 
verdict  must  be  for  defendant,  even  if  the  ap- 
plicant may  not  have  known  Its  falsity,  and  may 
have  made  it  Ignorantiy  and  Innocently,  was 
held  to  have  been  suiBcientiy  covered  by  an  in- 
struction given  that  if  any  answer  was  untrue 
in  any  respect  the  verdict  should  be  for  defend- 
ant;  and  it  was  also  held  that  an  instruction 
that  If  the  insured  was  not  in  sound  health  at 
the  time  of  the  application  and  stated  that  she 
was.  or  if  the  duration  of  her  sickness  was  three 
years  before  her  death,  or  if  she  had  a  chronic 
sickness  called  phthisis  two  or  more  years  be- 
fore her  death,  and  did  not  Inform  the  defend- 
ant, the  verdict  must  be  for  the  latter,  should 
have  been  given. 

In  Campbell  v.  New  England  Mut.  L.  Ins.  Co. 
98  Masa  381,  the  claim  was  made  by  defendant 
that  the  insured  had  had  spitting  of  blood  and 
consumption  at  the  time  of  the  application.  In 
the  application  he  denied  that  he  had  been  sub- 
ject to,  or  at  all  affected  by,  either  disease.  The 
policy  provided  that  if  the  statements  of  the 
applicant  were  found  to  be  In  any  respect  un- 
true the  policy  should  be  void.  The  trial  court 
gave  an  Instruction  that  an  untrue  statement. 
Innocently  made,  in  regard  to  a  latent  disease 
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of  which  the  applicant  was  unconscioua  would 
not  avoid  the  policy.  And  on  appeal  such  in- 
struction was  held  to  be  erroneous  although 
the  statements  were  only  representations,  as 
an  untrue  statement,  though  made  ignorantiy 
and  In  good  faith,  would  avoid  the-  policy. 

In  Vose  V.  Eagle  Life  &  Health  Ins.  Co.  6 
Cush.  42,  the  application  stated  that  any  un- 
true or  fraudulent  allegations,  or  any  misrepre- 
sentations or  concealment,  would  render  the 
policy  void.  The  applicant  at  the  time  was 
rapidly  deciinihg  In  a  confirmed  consumption, 
and  had  been  so  declining  for  five  months  before, 
and  lived  only  about  two  months  thereafter,  and 
he  had  known  for  such  five  months  that  he  bad 
the  symptoms  of  consumption,  but  denied  that 
he  had  consumption,  or  any  pulmonary  com- 
plaint, and,  in  answer  to  the  question  whether 
he  then  had  any  disease,  said  that  he  could 
not  say  that  he  had,  but  that  he  was  troubled 
with  a  general  debility  of  the  system.  The  court 
held  that  whether  the  application  was  con- 
sidered as  a  warranty  or  a  representation  there 
could  be  no  recovery,  and  that  it  was  imma- 
terial that  he  did  not  suppose  himself  in  a  con- 
sumption, as  In  any  case  it  was  his  duty  to  dis- 
close the  symptoms  of  consumption  which  he 
knew  that  h^  had. 

In  Foot  V.  Mtnti  L.  Ins,  Co.  61  N.  Y.  571,  Re- 
versing on  another  point  4  Daly,  285,  the  ap- 
plication declared  that  the  answers  were  cor- 
rect and  true,  and  agreed  that  any  "untrue**  or 
fraudulent  answers,  or  any  suppression  of  facts, 
should  avoid  the  policy,  and  the  policy  provided 
that  the  answers  In  the  application  were  part 
of  it,  and  that  If  they  were  In  any  respect 
"false**  or  fraudulent  the  policy  should  be  void. 
The  applicant  stated  that  he  had  never  had  spit- 
ting of  blood,  consumption,  or  disease  of  the 
lungs,  and  that  he  had  not  had  any  severe  dis- 
ease within  seven  years.  He  had  In  fact  had 
two  quite  severe  attacks  of  spitting  of  blood 
without  any  cough  about  a  year  before,  having 
been  wounded  In  the  army  some  time  before. 
He  had  another  severe  attack  of  spitting  of 
blood  about  one  year  and  a  half  after  the  ap- 
plication, and  died  of  consumption  a  year  there- 
after. The  court  held  the  answers  to  be  war- 
ranties, and  that  If  he  had,  at  the  time  of  the 
application,  the  disease  of  spitting  of  blood,  con- 
sumption, or  any  disease  of  the  lungs,  there 
could  be  no  recovery,  even  though  the  applicant 
had  no  knowledge  of  such  fact,  as  "false**  in  the 
policy  meant  the  same  as  "untrue"  in  the  ap- 
plication. 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Miller,  39  Ind. 
475.  the  iwUcy  provided  that  if  the  declaration 
of  the  Insured,  on  the  faith  of  which  the  agree- 
ment was  made,  should  be  found  In  any  respect 
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all  of  which  this  defendant  is  ready 
to  verify.  Fourth.  And,  for  further 
plea  in  his  behalf,  this  defendant  saitb  that 
the  said  Thomas  C.  Jeffords  ought  not  to 
have  and  maintain  his  action  aforesaid,  for 
that  this  contract  of  insurance  now  sued 
upon  by  the  said  Thomas  C,  the  plaintiff, 
was  gotten  up  by  him,  the  said  Thomas  C, 
for  his  own  benefit;  that  he  conducted  the 
negotiations,  paying  up  all  premiums  and 
other  charges,  and  that  he  persuaded  and 
induced  tbe  said  Martin  A.  to  procure  the 
said  insurance  for  the  benefit  of  him,  the 
said  Thomas  C. ;  that  the  introduction  of  the 
said  Edna  C.  Jeffords  into  the  contract  as  a 
beneficiary  was  an  afterthought,  and  was 
dene  merely  to  try  and  save  appearances,  it 
being  the  original  purpose  of  said  Thomas  G. 
to  take  out  a  policy  payable  only  to  himself ; 
and   this    defendant    avers    that    the    said 


Thomas  C.  well  knew  at  the  time  that  his 
brother  Martin  A.  had  consumption  and 
could  not  live  long,  and  the  said  Thomas  C, 
being  himself  at  de  time  one  of  the  medical 
examiners  for  this  defendant,  represented 
to  the  other  physician  who  took  his  place 
in  the  examination  of  the  said  Martin 
A.  that  the  said  Martin  A.  was  sound 
and  free  from  all  diseases,  and  thereby  in- 
duced said  physician  to  forego  and  omit  to 
make  a  complete  examination  himself  of  the 
said  Martin  A.;  all  of  which  this  defendant 
is  ready  to  verify," 

These  pleas  were  subsequently  amended 
by  alleging  that  the  association  was  a  mu- 
tual insurance  company;  that  each  insurer 
became  a  member  of  the  association;  and 
that  its  rules  and  regulations  became  parts 
of  the  policy.  According  to  these  rules,  it 
was  alleged  that  every  person  desiring  to  be- 


ontrae,  the  policy  would  be  void,  and  It  was 
stipulated  in  the  application  that  the  answers 
therein  should  be  the  basis  of  the  contract.  The 
applicant  stated  that  he  did  not  have  consump- 
tion. The  claim  was  made  that  he  did  have 
»ach  disease  at  the  time  of  the  application. 
The  court  held  that  the  answers  were  warrant- 
ies, and  that  an  instruction  that  if  the  appli- 
cant did  have  consumption  at  the  time  of  the 
application  the  verdict  must  be  for  defendant, 
even  thoui^h  the  applicant  was  entirely  ignorant 
of  fcncb  fact,  or  may  have  believed  that  the 
symptoms  he  had  did  not  indicate  consumption, 
ihoaid  have  been  given. 

In  Powers  v.  North  Eastern  Mat.  Life  Asso. 
50  Yt.  ^30,  It  was  agreed  that  the  application 
should  form  the  basis  of  the  contract,  and  that 
if  any  misrepresentation  or  fraudulent  or  un- 
true answers  had  been  made  the  policy  should 
he  void.  The  policy  stated  that  it  was  issued 
in  consideration  of  the  representations  and 
8fr<!ement  In  the  Application,  and  that  in  case 
the  answers  were  found  untrue  in  any  respect 
The  policy  should  be  void.  The  insured  stated 
that  he  bad  no  disease  of  the  heart,  and  the 
nort  held  that  he  assumed  the  whole  risic  of 
the  consequences  if  his  answer  turned  out  to  be 
nntrue,  and  that  it  was  immaterial  that  he  did 
not  know  of  Its  existence,  or  that  the  question 
VM  a  scientific  one,  as  to  which  a  layman  might 
easily  be  deceived  into  a  false  answer. 

In  Baumgart  v.  Modem  Woodmen,  85  Wis. 
UTj,  53  N.  W.  71.3,  the  applicant  stated  that  he 
had  never  had  plies,  and  agreed  that  the  an- 
vrers  and  statements  in  the  application  should 
form  the  basis  of  bis  contract,  and  that  the 
troth  of  such  answers  and  statements  should 
bf  ronstmed  to  be  strict  warranties,  and  the 
^^^ftificate  provided  that  If  any  of  the  statements 
or  declarations  In  the  application  were  found  in 
tzsj  respect  untrue  the  policy  should  be  void. 
The  applicant  had  bad  an  attack  of  the  piles 
four  months  before  the  application,  for  which 
he  was  treated  by  a  physician,  and  died  of 
p&»aiDonIa  less  than  a  month  after  the  policy 
vas  iasned.  The  court  held  that  the  policy 
^i^  void,  and  that  it  was  immaterial,  if  true 
'which  seemed  incredible),  that  the  applicant 
Derer  knew  that  be  had  the  piles. 

In  Richards  v.  Maine  Ben.  Asso.  85  Me.  99, 
26  .\tL  1050,  after  the  policy  had  been  forfeited 
bj  nonpayment  of  assessments,  the  Insured 
^ifned  an  application  for  reinstatement  in  which 
he  slated  that  he  was  in  good  health,  and  that 
'here  was  nothing  in  his  habits  and  condition 
iik»Iy  to  Impair  his  health  or  shorten  his  life, 
sfid  that,  if  the  statements  were  found  to  be 
'i&'^nse  in  any  respect,  the  policy  should  be  treat- 
H  :  g  if  the  premiums  had  not  been  accepted. 
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Some  two  or  three  months  before  such  applica- 
tion he  had  tried  to  commit  suicide,  and  did 
commit  suicide  less  than  a  month  after  rein- 
statement, and  the  court  held  that  a  suicidal 
tendency  possessed  him,  and  that  the  untrue 
statement  in  the  application  for  reinstatement 
avoided  the  policy,  although  it  was  made  hon- 
estly under  the  belief  that  it  was  true. 

In  Trudden  v.  Metropolitan  L.  Ins.  Co.  50 
App.  Div.  473,  64  N.  Y.  Supp.  183,  the  answers 
in  the  application  were  strict  warranties  in 
form,  and  it  was  claimed  that  there  was  a 
breach  of  the  warranty  by  the  insured  by  rep- 
resenting that  he  had  never  had  disease  of  the 
kidneys,  and  that  at  the  date  of  the  application 
he  was  in  sound  health.  The  court  held  that 
if  any  of  such  answers  we^^  false  in  fact  the 
contract  of  insurance  was  vitiated,  although 
nothing  was  said  as  to  whether  the  insured  knew 
that  ne  had  any  disease. 

But  in  Goucher  v.  Northwestern  Traveling 
Men's  Asso.  20  Fed.  596,  the  court  stated  that 
where  the  applicant  answered  in  the  negative 
the  question  "Is  there  any  fact  relating  to  your 
physical  condition  with  which  the  association 
ought  to  be  made  acquainted?"  knowledge  of 
such  a  condition,  and  intent  to  conceal  it,  were 
necessary  to  render  the  policy  void,  although 
there  was  an  agreement  that  any  misstatement 
should  annul  ail  claims  to  any  benefit. 

And  in  Sprott  v.  Ross,  16  Shaw.  &  D.  Sey. 
Cas.  1145,  a  claim  was  made  that  the  applica- 
tion contained  untrue  averments  as  to  the  ap- 
plicant's health,  of  a  nature  tending  to  mislead, 
and  fraudulently  intended  to  mislead,  the  Insur- 
ers. The  matter  before  the  court  was  the  form 
of  an  issue  for  determining  the  liability  on 
the  policy,  and  the  Issue  decided  on  after 
discussion  was  ''whether,  by  misrepresen- 
tation or  undue  concealment  or  non-state- 
ment of  material  facts,  as  to  the  health'* 
of  the  applicant,  the  insurers  were  induced  to 
grant  the  policy.  The  claim  was  made  by  the 
bcneficiary  that  the  term  *•  wilful,"  or  its  equiva- 
lent, should  be  Inserted,  and  that  the  fact  that 
the  insured  might  be  discovered  after  her  death 
to  have  labored  under  a  latent  disease,  of  the 
existence  of  which  she  was  ignorant  at  the  time, 
ought  not  to  avoid  the  policy.  Clark,  Lord  Jus- 
tice, said  that  no  policy  would  be  secure  if  the 
nonstatement  of  facts  as  to  health  which  may 
appear  on  po8t  mortem  to  have  affected  the  dur- 
ation of  life  were  to  be  held  to  endanger  a  pol- 
icy, and  that  such  a  doctrine  was  untenable. 

And  In  Northwestern  Benev.  &  Mut.  Aid 
Asso.  V.  Cain,  21  III.  App.  471,  the  certificate 
stated  that  it  was  issued  on  the  condition  that 
the  statements  in  the  application  were  true. 
The  court  held  that  the  policy  would  not  be 
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•come  a  member  must  make  an  application; 
that  the  truthfulness  of  the  statements  con- 
tained in  the  application  should  be  the  basis 
of  the  policy ;  that  no  person  was  eligible  to 
membership  who  was  not  in  all  respects  in 
good  health;  and  that  Martin  A.  Jeffords 
<Mi  December  21,  1894,  made  such  application 
for  insurance  and  membership,  and  therein 
warranted  the  truthfulness  of  the  statements 
jnade  and  their  materiality. 

On  the  trial,  the  policy,  together  with  the 
application,  was  offered  in  evidence.  The 
policy  was  correctly  described  in  the  decla- 
ration as  above  stated.  The  material  parts 
of  it  that  are  necessary  to  an  understanding 
of  the  case  are  the  following:  "The  Fidel- 
ity Mutual  Life  Association,  in  considera- 
tion of  the  application  for  this  policy,  which 
is  made  a  part  hereof,  a  copy  of  which  is 
hereto  attached,  and  the  payment  to  said  as- 


sociation of  forty  and  ^In  dollars  on  the 
29th  days  of  the  months  of  December,  March, 
June,  and  September  for  the  period  of  twen- 
ty years  from  the  date  thereof,  etc.,  does 
hereby  receive  Martin  A.  Jeffords,  of  Sylves- 
ter, county  of  Worth,  state  of  Georgia,  as  a 
member  of  said  association,  and  issues  this 
policy  of  insurance,"  etc.,  "subject,  how- 
ever,  to  all  the  requirements  hereinafter 
stated  and  the  conditions  hiereon  indorstnl, 
which  are  hereby  referred  to  and  made  a 
material  part  of  this  contract."  The  fol- 
lowing is  one  <^  the  conditions  forming  part 
of  the  policy:  **If  any  statement  contained 
in  the  application  on  which  this  policy  is  is- 
sued jt>e  untrue  in  any  respect,  then  thi.*^ 
policy,  except  as  herein  provided,  shall  be 
ipso  faoto  null  and  void." 
The  applications    signed   by   the   insured 


avoided  because  some  statements  in  the  appli- 
cation as  to  the  applicant's  health  were  untrue, 
if  they  were  made  In  good  faith,  and  the  mis- 
statement ^aas  unintentional  and  made  under  a 
belief  that  It  was  true. 

And  In  Swete  v.  Falrlle,  6  Car.  &  P.  1,  the 
person  Insured  stated  that  he  was  not  afflicted 
with  specified  diseases,  or  any  other  disease 
tending  to  shorten  life.  There  was  a  claim  that 
there  had  been*  Incipient  Insanity  some  years 
"before  from  which  he  had  at  least  apparently 
-recovered.  The  Jury  found  that  he  was  not 
aware  of  what  had  taken  place  during  such  time, 
-and  therefore  coyld  not  communicate  it,  and  a 
verdict  was  returned  for  the  plaintiff.  In  this 
case  the  death  of  the  Insured  was  caused  by  ap- 
oplexy. 

Where  the  answers  are  representations  only, 
and  not  warranties,  an  innocent  misrepresen- 
tation as  to  an  undiscovered  disease  will  not  or- 
'dinarlly  avoid  the  policy. 

Thus,  in  Woehrle  v.  Metropolitan  L.  Ins.  Co. 
21  Misc.  88.  46  N.  Y.  Supp.  862,  the  court, 
while  holding  that. the  answers  were  warranties 
and  that  an  untrue  statement  avoided  the  pol- 
icy, stated  that  If  the  answers  had  been  repre- 
sentations only,  a  charge  that  if  a  disease  ex- 
isted In  the  Insured  of  which  he  knew  nothing, 
and  to  which  he  honestly  an8wered'"No,"  there 
might  be  a  recovery,  would  have  been  proper. 

And  In  Breeze  v.  Metropolitan  L.  Ins.  Co. 
•24  App.  Dlv.  .^77,  48  N.  Y.  Supp.  753,  the  court 
stated  that  a  charge  that  If  the  Insured  repre- 
sented himself  to  be  sound  and  healthy  when  he 
was  of  unsound  health,  to  Huch  an  extent  that 
tie  must  have  realized  It,  that  would  be  a  war- 
ranty, might  have  been  proper  If  the  answer 
had  been  a  representation  only,  although  the 
holding  was  that  the  answers  were  warranties, 
and  therefore  the  fact  that  the  applicant  did  not 
realize  that  his  health  was  unsound  would  not 
prevent  the  forfeiture  of  the  policy. 

And  In  Moulor  v.  American  L.  Ins.  Co.  Ill 
17.  S.  335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466, 
the  Insured  was  required  to  answer  categorical- 
ly whether  he  had  ever  been  afflicted  with  speci- 
fied diseases,  including  scrofula,  asthma,  and 
consumption,  to  each  of  which  he  gave  a  nega- 
tive answer.  At  that  time  he  was  In  sound 
health,  and  did  not  know  or  believe  that  he  had 
ever  been  afflicted  with  any  of  such  diseases 
in  any  appreciable  form,  although  as  a  fact  he 
had  been.  The  court  held  that  If  the  contract 
had  80  provided  the  untruth  of  the  answer 
would  have  avoided  the  policy,  although  made 
In  perfect  good  faith  and  without  any  reason 
to  believe  that  he  had  ever  had  such  diseases, 
fcut  that  such  an  Interpret.ition  would  be  avoid- 
ed If  possible,  and  that  the  contract,  which 
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elsewhere  required  him  to  state  any  "known 
cause"  or  circumstance  with  ^hlch  the  company 
should  be  made  acquainted,  and  which  in  some 
places  characterized  the  statements  in  the  ap- 
plication as  warranties,  and  in  others  as  repre- 
sentations, simply  required  the  Insured  to  use 
the  utmost  good  faith  and  deal  fairly  and  hon- 
estly as  to  material  facts,  and  that  the  policy 
was  therefore  valid. 

And  in  Northwestern  Mut.  L.  Ins.  Co.  v. 
Woods,  54  Kan.  663,  39  Pac.  189,  the  policy 
provided  that  It  should  be  void  if  any  "state- 
ment" in  the  application  was  found  to  be  in- 
correct. The  court  held  that  the  answers  were 
representations  only,  and  not  warranties,  and 
approved  the  language  In  Moulor  v.  American 
L.  Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup. 
Ct.  Rep.  466,  tupra,  that  plaintiff  was  not  pre- 
cluded from  recovering  unless  It  appeared  from 
all  the  circumstances,  including  the  nature  of 
the  alleged  diseases,  that  the  assured  knew  or 
had  reason  to  l)elieve  that  he  was  afflicted  with 
them,  although  In  this  case  the  court  held  that 
the  insured  did  not  have  any  disease  at  the 
time  of  the  application. 

And  in  Bloomlngton  Mut.  Life  Ben.  Asao.  ▼. 
Cummins,  53  111.  App.  530,  the  court  said  obiirr, 
referring  to  the  above  case  of  Moulor  v.  Ameri- 
can L.  Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447.  4 
Sup.  Ct.  Rep.  466,  that  In  the  case  of  represen- 
tations as  to  health,  as  distinguished  from  war- 
ranties, many  well -considered  cases  Insist  that 
the  honesty  and  good  faith  of  the  answers  is 
an  issuable  fact,  and  that,  if  the  tendency  to 
disease  is  manifest,  the  company  should  protect 
Itself  by  the  physical  examination  of  its  medi- 
cal examiner. 

And  In  Patten  v.  United  Life  &   Accl.    Ins. 
Abso.  70  Ilun,  200,  24  N.  Y.  Supp.  269,  Affirmed 
on  opinion  below  in  141  N.  Y.  589,  36  N.  E.  739, 
the  Insured  was  reinstated  after  default  in  pay- 
ment of  a  premium  upon  representations   that 
he  was  In  good  health,  the  truth  of  which  'was 
not  guaranteed  or  made  part  of  the  contract. 
The  court  held,  in  an  action  on  the  policy,  that 
unless  the  Insured  knew  at  the  time,   or    had 
cause  to  know,  or  was  necessarily  presumed   to 
know,   that  his   statement   was  false,   plaint  I  AT 
could  recover  under  a  defense  of  fraud  in    the 
representation  which  was  set  up  by  defendant. 
The  cmirt  also  held  that  a  charge  that  if   the 
In.sured  was  not  in  good  health  at  the  time   of 
the  reinstatement  the  verdict  must  be  for    de- 
fendant was  more  favorable  to  the  latter   than 
he  was  entitled  to. 

And  some  cases  hold  that  the  mere  fact  that 
one  has  had  symptoms  of  a  disease  which  he 
either  warrants  or  represents  that  he  does  not 
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contained  tlie  following  among  other  declara- 
tions and  statements: 

"(1)  I  hereby  apply  to  the  Fidelity  Mu- 
tual Life  Association  of  Philadelphia,  Pa., 
for  a  policy  of  insurance,  to  be  issued  in  pur- 
suance of  this  application."  "(3)  That  I 
am  now  in  good  health,  and  am  free  from 
any  and  all  diseases,  sickness,  ailmenta,  or 
complaints,  trivial  or  other\vise,  except  as 
here  stated:  Yes.""  (5)  That  I  have  never  had 
or  been  afflicted  with  any  sickness,  disease, 
ailment,  injury,  or  complaint,  except  as  here 
stated:  Pleurisy,  about  two  years  ago: 
eold,  about  one  week,  about  six  months  ago. 
(6)  That  the  last  physician  I  consulted  or 
who  pres?cribed  for  me  was  Dr.  T.  C.  Jef- 
fords, of  Sylvester,  Ga.,  about  three  months 
ago.  for  the  sickness  here  stated:  Cold, 
about  one  week,  about  six  months  ago.  ( 7 ) 
That  I  have  not  consulted  or  been  prescribed 


for  by  any  other  physician  or  niedical  man 
during  the  last  ten  years,  except  as  here 
stated:  Dr.  McRae,  Atlanta,  Ga.;  pleurisy, 
about  two  years  ago.  I  hereby  agree  and 
bind  myself  as  follows:  That  the  truthful- 
ness of  the  statements  above  made  or  con- 
tained, by  whomsoever  written,  are  material 
to  the  risk,  and  are  the  sole  basis  of  the  con- 
tract with  the  said  association;  that  I  have 
signed  this  application  in  my  own  proper 
handwriting:  .  .  .  and  that,  if  any  con- 
cealment or  untrue  statement  or  answer  be 
made  or  contained  herein,  then  the  policy  of 
insurance  issued  hereon  and  this  contract 
shall  be  ipso  facto  null  and  void." 

The  evidence  showed  that  Thomas  C.  Jef- 
fords was  the  brother,  and  that  Edna  Jef- 
fords was  the  wife,  of  the  insured.  The  ap- 
plication for  insurance  was  made  December 
21,  1894,  the  policy  was  issued  December  20, 


huTe  will  not  prevent  a  recovery,  but  that  the 
6ifieti9e  must  bare  progressed  so  far  as  to  In- 
dicate a  vice  in  the  system,  or  to  have  some 
bearing  on  the  general  health  or  continuance 
of  life. 

Thus,  in  Goucher  v.  Northwestern  Traveling 
Men'8  Asso.  20  Fed.  596,  the  court  in  its  charge 
to  the  jury  stated  that  where  the  applicant 
agreed  that  any  misstatement  should  annul  all 
claims  to  any  benefit,  and  answered  In  the  nega- 
lire  a  question  whether  he  had  had,  or  then  had, 
tny  disease  of  the  liver,  there  could  be  no  re- 
<t>very  if  he  had  then  or  previously  had  had  a 
real  disease  of  the  liver,  even  though  his  answer 
was  not  intentionally  untrue,  but  that  the  fact 
that  he  had  had  premonitory  symptoms  of  the 
approach  of  such  disease  would  not  prevent  re- 
covery. In  this  case  it  was  claimed  that  ex- 
ternal evidence  of  the  disease  of  abscess  of  the 
liver  appeared  within  a  month  or  two  after  the 
application,  an  operation  was  performed  the 
third  month  after  such  application,  and  death 
ornirred  a9  the  remote  cause  of  the  disease  eight 
and  a  half  months  afterwards. 

Jd  Alabama  Gold  L.  Ins.  Co.  v.  Johnston,  80 
Ala.  467,  60.  Am.  Rep.  112,  2  So.  125.  expres- 
sions occurred  in  the  application  expressing  an 
intention  to  make  all  statements  of  the  appli- 
cant absolute  warranties,  but  the  policy  also 
paqx^rted  to  be  issued  in  consideration  of  the 
"representations"  made  in  the  application,  and 
rhere  was  no  express  declaration  that  they  were 
warranties.  There  was  also  a  provision  that 
any  "untrue  or  fraudulent"  answers,  or  any 
"8iippre«sion  of  facts,"  would  vitiate  the  policy, 
and  that  the  applicant  had  not  withheld  any 
-aiarerlar*  circumstance  or  information  as  to 
h.'s  hf'altta.  The  court  held  that  any  untrue 
•tatemenr,  if  material,  would  vitiate  the  pol- 
Ir;.  even  though  not  within  the  knowledge  of 
the  insured,  bat  that  an  Immaterial  one  wouM 
Li}t.  and  that  symptoms  of  disease  were  not  in- 
tended to  be  made  absolutely  material,  unless 
they  existed  to  such  an  extent  as  to  alfect  sound- 
Q^as  of  health,  or  tend  to  shorten  life,  and  that 
tlie  words  '*antrue"  and  "suppression  of  facts" 
did  not  refer  to  a  disease  of  which  the  insured 
did  not  know,  and  could  not  have  Informed  him- 
self by  proper  diligence. 

An  untrue  statement  by  the  applicant  that  he 
fi  in  good  health  will  not  avoid  the  policy,  al- 
thriBgh  it  is  claimed  that  he  had  tuberculosis  at 
tb«  time  of  the  application,  and  he  had  Just 
t**'-n  rejected  by  another  company  to  the  knowl- 
edsp  of  th-"*  agent  procuring  the  insurance,  where 
be  believed  himself  to  be  in  a  fair  state  of 
keslth,  and  If  there  was  any  tubercular  condi- 
tion it  was  latent  and  unknown  to  him,  and  a 
r<^>rt  of  bis  condition,  given  to  him  by  the 
53  U  R.  A. 


examining  physician,  was  likely  to  lull  him  into 
a  feeling  of  security  as  to  his  health.  Tarpey 
V.  Security  Trust  Co.  80  111.  App.  378.  The  ap- 
plicant In  this  case  warranted  the  answers  in 
the  application  to  be  true  and  agreed  that  If 
during  his  lifetime  any  statements  were  shown 
to  be  untrue  the  policy  should  be  void,  and  that 
he  would  surrender  it  on  return  of  the  premiums 
pnid 

On  appeal  In  the  preceding  case  (Security 
Trust  Co.  V.  Tarpey,  182  111.  52,  54  N.  E.  1041) 
the  court  states  that  the  company  was  organized 
to  insure  those  who  had  been  rejected  by  other 
companies  and  charged  ani*  Increased  rate  for 
doing  so.  and  that  the  applicant  represented 
himself  to  be  In  good  health,  honestly  and  in 
good  faith,  and,  although  the  germs  of  disease 
were  present,  the  disease  had  not  become  mani- 
fest to  him  or  his  associates,  and  the  company, 
from  the  statements  in  the  examination  to  the 
effect  that  his  lungs  were  not  free  from  indica- 
tions of  disease  and  other  statements,  knew  as 
much  about  his  disease  as  he  did,  and  held  that 
the  policy  was  not  avoided  by  the  Incorrect 
statement  as  to  his  health. 

In  Tucker  v.  United  Life  &  Acci.  Ins.  Asso. 
l.'^S  N.  Y.  548.  30  N.  E.  723,  the  claim  was  made 
that  the  answers  were  made  warranties,  and 
that  they  were  untrue,  and  that  an  answer  by 
the  applicant  that  he  had  never  had  any  serious 
illness  or  local  disease  was  untrue  because  he 
did  In  fact  have  consumption,  of  which  disease 
he  died  less  than  seven  months  afterwards. 
There  was  evidence  that  he  had  been  treated 
by  a  physician  shortly  before  the  application, 
who  testified  that  he  then  had  Koch  bacilli, 
and  that  in  his  Judgment  he  then  had  consump- 
tion. He  did  not,  however,  tell  the  Insured  of 
such  fact',  and  the  latter  thought  he  had  noth- 
ing but  a  col.d.  There  was  also  evidence  that 
the  cough  disappeared  for  some  faionths,  and 
that  he  died  of  acute  tuberculosis,  which  usually 
runs  Its  course  in  three  or  four  months.  The 
xrourt  held  that  the  question  whether  he  had  con- 
sumption at  the  time  of  the  application  was 
properly  left  to  the  Jury,  and  said  that  the 
presence  of  bacilli  was  not  an  indication  that 
the  disease  had  really  commenced,  but  that  in 
order  to  work  mischief  they  must  find  favorable 
conditions,  and  that  the  precise  time  when  their 
operation  had  gone  so  far  as  to  cause  disease 
could  not  be  easily  determined. 

In  Fowkes  v.  Manchester  &  L.  I.  Ins.  Co.  8 
Post.  &  P.  440,  the  Insured  stated  that  he  had 
never  been  afflicted  with  gout.  There  was  evi- 
dence by  his  physician  that  he  had  previously 
had  a  very  slight  attack  of  suppressed  gout, 
but  there  was  no  clear  evidence  that  the  In- 
sured knew   such   fact.     He  died,   however,  of 
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1804,  and  the  insured  died  of  oonsiimption 
July  29,  1896.  The  evidence  was  conflicting 
as  to  whether  he  had  consulted  and  been  pre- 
scribed for  within  the  last  ten  years  by  other 
physicians  besides  those  which  he  named. 
The  evidence  was  conflicting  as  to  his  condi- 
tion of  health  at  the  date  of  the  application. 
Some  of  the  evidence  tended  to  show  that  he 
was  then  afflicted  with  "incipient  tuberculo- 
sis"; other  evidence  tended  to  show  he  was 
in  good  health,  and  that  he  did  not  at  that 
time  have  consumption. 

The  plaintiff  in  error  requested  the  court 
to  give  the  following  charges,  and  reserved 
an  exception  to  the  refusal  to  give  each : 

"(1)  Under  the  law  of  this  state,  as  set 
forth  in  §  2097  of  the  Code,  the  representa- 
tions contained  in  an  application  for  a  policy 
of  insurance  are  covenanted  to  be  true.  If 
you  believe  that  on  the  21st  of  December, 


1894,  when  Martin  A.  Jeffords  made  applica- 
tion for  insurance,  he  was  then  afflicted 
with  pulmonary  ccmsumption,  he  stated  in 
his  application  that  he  was  free  from  dis- 
ease, trivial  or  otherwise,  then  I  charge  you 
that  this  would  void  the  policy,  and  the 
plaintiff  would  not  be  entitled  to  recover, 
for  the  reason  that  consumption  is  a  disease 
which,  from  its  nature,  does  affect  the  extent 
of  the  risk.  This  would  be  true  also  with- 
out regard  to  the  good  faith  of  the  appli- 
cant, as,  he  having  covenanted  that  the  rep- 
resentations were  "true,  the  question  of  good 
fa^th  does  not  enter  into  it. 

"(2)  I  charge  you,  further,  that  if  you 
believe  he  did  consult  Dr.  Hinman  in  Febru- 
ary, 1894,  or  Dr.  McRae  in  October,  1894, 
and  that  he  stated  in  his  application  that  he 
had  not  consulted  any  physician  in  ten 
years,  except  Dr.   Floyd  McRae  two  years 


siippreRsed  gout  less  than  a  year  after  the 
poUcy  was  Issued.  Tbe  court  Cockbum,  Ch.  J., 
instructed  tbe  Jury  that  the  answer  would  not 
be  false  merely  because  he  had  some  symptoms 
wblch  an  experienced  medical  man  might  see 
Indicated  the  presence  of  gout,  and  that  the 
Jury  should  consider  whether  there  was  gout  in 
a  sensible  form,  and  the  Jury  found  that  he  had 
not  beea  "afflicted  with  gout." 

Tn  Rieverts  v.  National  Benev.  Asso.  95  Iowa, 
710,  64  N.  W.  671,  the  insured  signed  a  health 
cf>rtiflcate  some  time  before  June  20,  In  which 
he  stated  that  he  was  In  good  health  and  free 
from  all  ailments.  *The  evidence  showed  that 
for  a  short  time  before  he  had  had  a  cold  and 
complained  some  of  his  chest,  but  continued  at 
work  till  the  latter  part  of  June.  A  physician 
was  called  June  26,  and  on  July  10,  it  was  dis- 
covered that  he  had  something  serious  the  mat- 
ter with  his  stomach,  although  the  disease  of 
cancer  of  the  stomach,  of  which  he  died  No- 
vember 2S,  had  not  then  progressed  far  enough 
to  give  undoubted  evidence  of  Its  existence.  The 
court  held  that  there  was  not  such  a  misstate- 
ment as  avoided  the  policy,  saying  that  it  was  a 
general  rule  that  before  any  ailment  could  be 
said  to  be  a  disease  it  must  be  such  as  to  indi- 
cate a  vice  In  the  constitution,  or  to  be  so  serious 
as  to  have  some  bearing  on  the  general  health 
and  continuance  of  life. 

An  answer  that  the  applicant  Is  in  "good 
health"  means  that  he  is  not  conscious  of  any 
derangement  of  the  functions  by  which  health 
may  be  tested.  Qoucher  v.  Northwestern  Trav- 
eling Men's  Asso.  20  Fed.  696 :  Conver  v.  Phce- 
nix  Mut.  L.  Ins.  Co.  3  Dili.  224,  Fed.  Cas.  No. 
8.143. 

In  Continental  L.  Ins.  Co.  v.  Yung,  113  Ind. 
159,  16  N.  B.  220.  the  claim  was  made  that 
there  was  a  breach  of  the  warrfintles  In  the 
application.  In  that  the  insured  had  represented 
that  he  had  no  disease  of  the  kidneys,  while  he 
In  fact  had  Brlght's  disease.  The  court  charged 
that  if  the  assured  had  at  the  time  of  the  ap- 
plication some  affection  or  ailment  of  some  of 
the  organs  Inquired  about,  which  ailment  was  of 
a  character  so  well  defined  and  marked  as  ma- 
terially to  derange  for  the  time  the  functions 
of  such  organ,  such  ailment  would  avoid  the 
policy  whether  known  to  the  assured  or  not, 
and  added  that  this  would  be  00  with  reference 
to  Brlght's  disease  of  tbe  kidneys  If  it  was  such 
a  disease.  Tbe  court  held  that  an  objection 
by  the  defendant  to  the  latter  part  of  the  In- 
struction was  not  well  taken,  no  objection  hav- 
ing been  made  to  the  first  part  of  such  Instruc- 
tion. 

In  Grattan  v.  Metropolitan  L.  Ins.  Co.  28 
Hun,  430,  the  court  said  that  a  latent  and  un- 
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developed  germ  of  disease  probably  exists  In 
every  mortal  body,  and  if  a  person  thinks  that 
his  present  health  Is  good,  the  answer  is  not 
untrue  because  In  his  system  there  is  a  seed 
of  disease  already  sown,  and  subsequently  ta 
germinate.  Although  this  was  said  with  ref- 
erence to  statements  made  as  to  the  health  of 
the  brother  of  the  insured,  it  Is  Inserted  here 
under  the  belief  that  It  may  be  helpful  on  the 
subject  under  discussion. 

And  on  appeal,  drattan  v.  Metropolitan  L. 
Ins.  Co.  92  N.  Y.  274,  44  Am.  Rep.  872,  the  court 
held  that  the  answer  that  the  health  of  the 
brother  of  the  insured  was  "good'*  must  be  un- 
derstood in  a  general  and  ordinary  sense,  and 
not  in  a  strict  and  rigid  sense,  and  that  the 
brother  had  indicated  no  symptoms  or  traces 
of  disease,  and  to  the  ordinary  observation  of  a 
friend  or  relative  he  was  in  truth  well,  and  that 
snch  answer,  even  considered  as  a  warranty, 
warranted  nothing  more. 

And  some  cases  hold  that,  even  though  the 
applicant  states  absolutely  that  he  does  not  have 
some  specified  disease,  or  that  he  is  in  good 
health,  and  warrants  the  truth  of  his  answers, 
the  warranty  is  only  to  the  effect  that  such  is 
the  fact  to  the  best  of  his  knowledge  and  belief. 

Thus,  in  Ames  v.  Manhattan  L.  Ins.  Co.  40 
App.  Dlv.  465,  58  N.  Y.  Supp.  244.  the  applicant 
warranted  that  the  statements  and  answers  in 
the  application  were  full,  complete,  and  true  In 
every  particular.  The  court  held  that  he  only 
warranted  those  answers  which  reasonably  bore 
the  construction  of  strict  warranties,  and  not 
those  which  on  their  face  merely  Import  honest 
representations,  made  truthfully  to  the  best  of 
the  applicant's  knowledge,  information,  and  be- 
lief, and  that  a  negative  answer  to  the  question 
whether  he  had  any  "disease"  of  the  heart  would 
not  avoid  the  policy,  although,  without  his 
knowledge  he  had  cardiac  insufficiency  of  which 
he  died  five  days  after  the  policy  was  Issued, 
especially  where  the  evidence  did  not  show  that 
cardiac  insufllciency  was  a  disease  of  the  heart : 
nor  was  the  policy  avoided  because  he  stated 
that  he  had  not  had  specified  diseases  of  the 
urinary  or  genital  organs  *'or  any  other  disease'* 
of  such  organs  although  without  his  knowledge 
he  had  chronic  nephritis,  which  is  a  disease  of 
such  organs,  as  the  general  question  could  not 
be  considered  as  calling  for  a  strict  warranty  as 
to  every  possible  disease  of  such  organs. 

And  In  Hutchison  v.  National  Loan  Fund 
Life  Assur.  Soc.  7  Dunlop,  B.  &  M.  Sess.  467, 
the  applicant  stated  that  she  did  not  have  any 
disease  or  symptoms  of  disease,  and  declared, 
that  she  was  in  good  health  and  ordinarily  en- 
Joyed  good  health,  and  that  she  had  not  with- 
held any  material  circumstance  or  information 
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before  for  pleurisy,  then  this  was  a  material 
misrepreflentation  (which  also  conflicted 
with  his  ccHitract  and  with  the  by-laws  of 
the  association),  because  it  shut  out  from 
the  company  a  very  high  source  of  informa- 
tion, which  it  was  entitled  to,  as  to  his  phy- 
sical condition,  and  would  defeat  the  right 
to  a  recovery,  provided  you  also  believe  that 
these  doctors  had  actually  found  that  he  had 
consumption  at  the  time  they  examined  Jiim. 

*•  ( 3 )  If  you  believe  from  the  evidence  that 
the  deceased,  Martin  A.  Jeffords,  consulted 
Dr.  R.  E.  Hinman,  as  a  physician,  during 
the  month  of  February,  1894,  and  that  the 
said  Dr.  R.  £.  Hinman,  in  the  capacity  of 
a  physician,  and  at  the  request  of  said  Mar- 
tin A.  Jeffords,  made  a  physical  examina- 
tion of  him,  you  will  find  for  the  defendant." 

The  refusal  to  give  each  of  these  three 
charges  is  assigned  as  error. 


The  plaintiff  in  error  reserved  exceptions 
to  each  of  the  following  charges  given  by 
the  court: 

"(1)  Now,  with  regard  to  that  plea  [re- 
ferring to  the  plea  that  the  insured  had  con- 
sumption], I  charge  you,  as  matter  of  law, 
that  if  the  proof  fails  to  satisfy  you,  to  the 
extent  which  the  law  heretofore  read  to  you 
has  defined,  that  Martin  A.  Jeffords  inten- 
tionally misled  the  defendant  company; 
that  he  knew,  or  had  reason  to  believe,  that 
he  had  consumption  at  the  time  of  his  ap- 
plication; if  it  fails  to  show  you  that  he 
knew,  or  had  reason  to  believe  he  had  con- 
sumption, and,  thus  knowing  and  believing, 
he  intentionally  and  fraudulently  withheld 
the  facts  from  the  defendant  company, — 
you  would  not  be  justified  in  defeating  a 
proper  recovery  on  account  of  that  plea. 

"(2)  With  the  provisos  I  have  already 


as  to  her  health,  and  agreed  that  the  declara- 
tion and  proposal  should  be  the  basis  of  the  con- 
tract, and  that,  if  any  fraudulent  or  untrue  al- 
lefatioQ  was  contained  therein,  the  policy  should 
be  rold.  The  policy  provided  that  In  case  of 
any  franc^ilent  or  untrue  allegations  it  should 
be  void.  The  court  held  that  the  only  warranty 
«ras  to  the  effect  that  the  applicant  was  and 
had  been,  according  to  his  own  knowledge  and 
reasonable  belief,  free  from  any  disease  or  symp- 
toms of  disease  material  to  the  risk,  and  no 
warranty  was  imputed  against  any  latent  and 
imperceptible  disease,  that  could  only  be  dis- 
ooTcred  by  po$t  mortem  examination,  or  from 
symptoms  disclosing  themselves  at  a  subsequent 
period. 

And  in  Schwarzbach  v.  Ohio  Valley  Protect- 
ive Union,  25  W.  Va.  622,  52  Am.  Rep.  227,  the 
applicant  stated  In  the  application,  that  the  an- 
<iwers  therein  were  true  and  correct,  and  this 
vas  followed  by  a  statement  that  if  the  an- 
swers and  statements  were  In  any  "material**  re- 
spects on  true  or  false,  the  policy  should  be  void. 
The  court  held  that  a  statement  by  him  that 
he  was  then  In  good  health  was  not  made  on  his 
personal  knowledge,  and  that.  If  he  acted  In 
Sood  faith  and  had  no  suspicion  that  he  was 
not  sound  of  body,  the  policy  would  not  be  for- 
felted«  although  he  had  had  a  cancer  of  the 
stomach  three  months  before  the  application. 

And  in  Horn  v.  Amicable  Mut.  L.  Ins.-  Co.  64 
Barb.  81,  the  claim  was  made  that  the  state- 
ments as  to  health  in  the  application  which 
were  Incorporated  In  and  made  part  of  the  policy 
were  warranties,  but  the  court  stated  that  the 
inanred  might  not  know  enough  of  the  human 
system  to  be  aware  of  the  existence  of  some  af- 
fection of  a  vital  organ,  and  that  the  victim  of 
Bright's  disease  of  the  kidneys,  or  of  an  affec- 
tion of  the  lungs,  might  be  In  the  enjoyment  of 
sneb  health  and  strength  as  to  lead  him  to  be- 
Here  that  his  vital  organs  were  all  sound,  and 
that  it  would  be  monstrous  to  hold  that  he  war- 
ranted himself  to  be  sound  as  to  those  organs, 
by  answering  that  he  was  never  sick,  or  had  no 
disease  of  such  organs ;  and  said  that  the  medi- 
cal advisers  of  the  company  were  far  better  able 
to  detect  incipient  disease  than  the  subject  in 
most  cases,  and  held  that  such  statements  were 
not  warranties. 

And  In  Knights  of  Honor  v.  Dickson,  102 
Tenn.  255,  52  S.  W.  862,  the  applicant  agreed 
in  the  application  that  his  answers  were  true, 
and  that  they  should  form  the  basis  of  his  con- 
tract, and  the  policy  contained  an  agreement 
to  pay  on  condition  that  the  statements  In  the 
application  were  tnie  and  that  they  were  a  part 
of  the  contract,  and  stated  that  they  were  war- 
ranted to  be  true.  The  court  held  that  any 
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statement  of  a  material  fact  must  be  considered 
as  a  warranty,  and  If  false  would  vitiate  the 
policy,  though  made  Ignorantly  and  In  good 
faith.  But  that,  while  falsehood  might  be  pred- 
icated of  a  misstatement  of  fact,  It  could  not  be 
of  a  mistaken  opinion  as  to  whether  a  man  has 
a  disease  when  it  Is  latent,  and  can  only  be  a 
matter  of  opinion. 

And  If  the  Insured  knows,  or  has  ground  to 
believe,  that  he  has  any  disease,  even  though  it  ' 
Is  latent  and  undeveloped.  It  is  his  duty  to  make 
it  known,  whether  specially  questioned  or  not, 
and  failure  to  do  so  will  be  a  misstatement  or 
concealment  which  will  avoid  the  policy.  But 
if  he  has  some  latent  disease  of  which  he  knows 
and  suspects  nothing,  and  has  no  means  of  as- 
certaining, he  cannot  be  said  to  have  misrepre- 
sented or  concealed  the  facts  In  such  a  sense  as 
to  avoid  the  policy.  Knights  of  Pythias  v. 
Rosenfeld.  92  Tenn.  508,  22  S.  W.  204.  Nothing 
was  said  as  to  the  nature  of  the  warranties,  rep- 
resentations, or  conditions  In  the  policy. 

And  In  Endowment  Rank,  K.  of  P.  v.  Cogblll, 
09  Tenn.  28,  41  S.  W.  340,  the  court  stated 
that  the  applicant  Is  not  bound,  at  the  peril  of 
the  beneficiary,  to  know  and  state  In  the  ap- 
plication with  absolute  certainty  his  real  physU 
cal  condition  and  predisposition  to  one  disease 
or  another,  but  Is  required  In  the  utmost  good 
faith  to  disclose  fully  and  truthfully  all  that 
he  knows  about  his  health,  past  and  present. 

II.  RepresentatiOfig  to  the   5e«t    of    knowledge 

and  belief,  eto. 

Where  the  answers  are  stated  to  be  true  to 
the  best  knowledge  and  belief  of  the  applicant, 
or  some  equivalent  expression  Is  used,  the  cases 
hold,  almost  without  exception,  that  an  Incor- 
rect statement  as  to  health.  Innocently  made 
In  the  belief  In  Its  truth,  will  not  avoid  the  pol- 
icy, although  there  Is  also  an  agreement  that 
any  untrue  or  fraudulent  statement  shall  avoid 
the  policy. 

Thus,  In  Clapp  v.  Massachusetts  Ben.  Asso. 
146  Mass.  519,  16  N.  E.  433,  the  policy  provided 
that  it  was  Issued  on  condition  that  the  state- 
ments and  declarations  In  the  application  were 
in  all  respects  true,  and  In  the  acknowledgment 
to  the  application  the  applicant  warranted  that 
all  the  statemei^ts  were  true  to  the  "best"  of 
"his  knowledge  and  belief,'*  and  agreed  that  any 
"untrue"  or  fraudulent  statement  would  forfeit 
all  rights  under  the  policy.  The  coart  held 
that,  whether  the  statements  as  to  health  be 
regarded  as  warranties  or  representations,  the 
Xiollcy  would  not  be  forfeited  for  an  answer  hon- 
estly made  In  the  belief  that  It  was  true,  al- 
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expressed,  your  inquiry,  then,  on  this  par- 
ticular plea  is  this:  Has  the  defendant  pro- 
duced such  a  preponderance  of  proof  as  will 
satisfy  your  minds  that  Martin  A.  Jeffords 
knew,  or  had  reason  to  believe,  that  he  was 
afflicted  with  consumption  at  the  time  the 
insurance  was  applied  for,  and  that  he 
fraudulently  withheld  the  facts  from  the 
company  ? 

"(3)  A  man  cannot  be  held  to  warrant 
that  he  is  free  from  disease  as  a  prerequi- 
site to  a  valid  contract  of  insurance.  If  he 
acts  in  good  faith,  and  gives  all  the  infor- 
mation asked,  and  in  doing  so  states  the 
facts  truly  as  he  understands  them,  it  is  all 
the  law  requires  of  him,  or  of  the  beneficiary 
of  the  policy  for  the  recovery  of  the  amount 
which  he  has  thus  attempted  to  secure. 

"(4)  The  court  charges  you  that  if  you 
believe  from  the  evidence  that  the  insured. 


Martin  A.  Jeffords,  had  consulted  Dr.  Hin- 
man,  or  had  been  prescribed  for  by  him  in 
February,  1894,  and  wilfully  and  fraudu- 
lently withheld  this  fact  from  the  defendant 
company,  it  would  void  the  policy  of  insur- 
ance, and  neither  his  brother  nor  his  widow 
could  recover  thereon,  and  you  would  be 
obliged  to  find  for  the  defendant. 

"(5)  I  instruct  you  that  the  proof  must" 
preponderate  to  show,  not  only  the  fact  of 
such  consultation  or  prescription,  the  with- 
holding of  the  fact,  and  that  it  was  kno^ung- 
ly  done  and  with  a  fraudulent  purpose.  If 
this  fact  existed,  and  it  was  merely  omitted 
by  the  insured,  and  if  the  proof  fails  to  sat- 
isfy you,  under  the  rules  I  have  given  you, 
thkt  he  made  the  other  fraudulent  and  ma- 
terial concealments  charged  as  to  physical 
condition,   under    these    circumstances    the 


though  the  applicant  may  have  been  mistaken 
in  such  belief. 

In  Hann  v.  National  Union,  97  Mich.  613.  66 
N.  W.  834,  the  Insured  declared  that  his  state- 
ments in  the  application  were  true  to  the  best 
of  his  knowledge  and  belief,  and  agreed  that  any 
untrue  or  fraudulent  statement,  or  concealment 
of  any  facts  would  forfeit  all  rights  under  the 
certificate.  He  also  stated  that  he  was  in 
*  good  health.  The  court  said  that  if  the  quali- 
fication as  to  knowledge  and  belief  had  not 
been  in  his  statement,  the  company  would  un- 
doubtedly have  been  entitled  to  a  charge  that 
It  was  immaterial  that  the  assured*  did  not  know 
at  the  time  of  the  application  and  issuance  of 
the  certificate  of  the  existence  of  the  disease  of 
which  he  died  a  month  after  the  certificate  was 
given,  but  with  such  qualification  it  would  be 
necessary,  in  order  to  defeat  recovery,  to  show 
that  he  knew,  or  had  reason  to  believe,  that  he 
was  not  in  good  health  at  such  time. 

In  Cheever  v.  Union  Cent.  L.  Ins.  Co.  2 
Ohio  L.  J.  10,  the  insured  had  had,  one  or  two 
years  before  the  making  of  the  application, 
what  his  physicians  called  a  malignant  tumor 
or  cancer.  A  consultation  was  held,  and  it 
was  decided  to  have  an  operation,  but  the  sore 
was  healed  without  such  operation  by  means 
of  external  and  internal  remedies,  and  some 
of  the  physicians  who  were  at  the  consul- 
tation afterwards  told  him  that  it  was  not  can- 
cer that  he  had  had,  and  he  in  good  faith 
believed  so  at  the  time  of  the  application,  but 
after  the  issuance  of  the  policy  the  tumor  or 
cancer  reappeared  and  caused  his  death.  The 
court  held  that  the  policy  would  not  be  avoid- 
ed because  of  his  affirmative  answer  to  the 
question  "Are  you  In  good  health,  and  (as  far 
as  you  know;  free  from  any  symptoms  of  dis- 
ease?*' or  because  of  the  negative  answer  to 
the  question  "Have  you  ever  had  any  of  the 
following  diseases  or  (as  far  as  you  know)  any 
symptoms  thereof  ?-— cancer,"  although  it  held 
that  he  was  required  to  disclose  the  matter  as 
to  such  tumor  or  cancer  by  the  question  "Have 
you  had  during  the  last  seven  years  any  sick- 
ness or  disease?  If  so,  state  the  particulars 
and  name  of  the  physician"  who  prescribed  or 
was  consulted. 

In  Keatley  v  Travelers*  Ins.  Co.  187  Pa. 
197,  40  Atl.  SOS,  the  applicant  warranted  that 
the  statements  in  the  application  were  true  to 
the  l>est  of  his  knowledge  or  belief,  and  agreed 
that  any  untruth  or  concealment  would  make 
the  policy  void.  He  stated  In  the  application 
that  he  never  had  had  apoplexy  or  paralysis. 
About  three  months  before  he  had  had  an  Ill- 
ness which  some  physicians  called  apoplexy,  oth- 
ers paralysis,  and  still  others  neither.  The 
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court  held  that  the  warranty  was  simply  that 
he  had  not  consciously  or  wilfully  falsified,  and 
that  there  might  t>e  a  recovery,  even  though 
he  had  one  of  the  diseases  named,  if  he  be- 
lieved  the   answer  to  be   true. 

In  Jones  v.  Provincial  Ins.  Co.  3  C.  B.  N.  S. 
65,  26  L.  J.  C.  P.  N.  S.  272,  3  Jur.  I^.  S.  1004. 
the  applicant  stated  that  he  was  then  in  good 
health,  and  was  not  aware  of  any  disorder  or 
circumstance  tending  to  shorten  his  life,  or 
to  render  an  assurance  thereon  more  than  usual- 
ly hazardous.  He  had  previously  had  two 
bilious  attacks,  one  a  little  more  and  the  other 
a  little  less  than  a  year  before  the  applica- 
tion. The  medical  men  who  attended  him  con- 
sidered that  there  was  nothing  in  them  tend- 
ing to  shorten  his  life,  but  other  medical  men 
held  a  different  view,  but  their  opinion  had  not 
been  communicated  to  the  insured.  The  court 
held  that,  even  though  such  attacks  had  a  ten- 
dency to  shorten  his  life,  and  he  knew  that 
he  had  had  them,  it  would  not  prevent  a  re- 
covery if  he  made  the  statement  honestly  with- 
out the  knowledge  that  they  had  such  tendency. 

In  Life  Asso.  of  Scotland  v.  Foster,  11  Ct. 
of  Bess.  Cas.  3d  Series,  351,  4  tflgelow  Life 
&  Am.  Ins.  Cas.  5^0,  the  applicant  stated  that 
she  was  in  good  health  and  not  afflicted  with  any 
diseases,  external  or  internal,  and  that  her 
statements  were  true,  and  that  she  had  not 
withheld  or  concealed  any  important  circum- 
stance, and  agreed  that  such  declaration  should 
be  the  basis  of  the  contract,  and  that  if  any  un- 
true averment  was  made  therein  the  polloy 
should  be  void.  She  also  stated  in  the  medical 
examlnatilon  that  she  never  had  had  rupture 
amoug  other  diseases,  and  that  in  her  own 
opinion  she  was  in  perfect  health,  and  declared 
that  her  statements  "were  faithful  and  true." 
In  fact  at  that  time  she  did  have  a  swelling 
on  her  groin  which  to  a  medical  man  might 
have  indicated  a  rupture,  but  it  gave  her  no 
pain  or  uneasiness,  and  she  attached  no  import- 
ance to  it.  After  the  application,  however,  be- 
cause of  unusual  exertion  it  suddenly  increased 
in  size  and  ultimately  proved  fatal,  but  the  ap- 
plicant at  the  time  of  the  application  believed 
herself  to  be  in  perfect  health.  The  court  held 
that  while  an  insurance  contract  might  undoubt- 
edly be  so  drawn  as  to  make  freedom  from  speci- 
fied diseases,  however  latent,  matter  of  war- 
ranty It  was  not  so  in  this  case,  and  if  she 
did  not  know  that  the  rupture  existed,  and  made 
her  answer  in  good  faith,  its  existence  would 
not  prevent  recovery. 

lu  Powers  v.  North  Eastern  Mut.  Life  Asso. 
50  Vt.  630,  the  court,  while  holding  that  there 
could  be  no  recovery  because  the  insured  had 
stated   absolutely   that   he   had  no   disease   of 
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omission  would  not  be  of  such  a  character 
as  would  void  the  policy  of  insurance. 

"(6)  In  other  words,  the  presence  or  ab- 
wnce  of  good  faith  on  the  part  of  Martin  A. 
Jeffords  throughout  would  be  exceedingly 
important  in  determining  whether  or  not  the 
omission  to  mention  the  alleged  consultation 
and  prescription  of  Dr.  Hinman  would  be 
of  that  character  which  would  void  the  pol- 
icy. If  you  are  justified  in  concluding  from 
the  evidence  tliat  it  was  a  mere  case  of  hon- 
est forgetfiilness,  I  charge  you  that  it  would 
not.  in  itself,  render  the  policy  void. 

'^(7)  To  sum  up  my  instructions  upon 
this  point,  I  repeat  that  if,  with  regard  to 
the  consultation  and  prescription  with  Dr. 
Uinman,  you  believe  that  the  insured  was 
guilty  of  fraudulent  misrepresentations  to 
the  company,  you  ought  to  find  against  the 
plaintiUs,  but,  if  you  believe  that  it  was  a 


case  of  honest  omission,  you  ought  not  to 
find  against  the  plaintiffs  on  that  plea. 

"(8)  To  sum  up  the  instructions  in  this 
case,  notwithstanding  its  great  prolixity, 
the  multitude  of  witnesses,  and  the  multi- 
tude of  pleas,  the  true  issue  is  this:  Did 
Martin  A.  Jeffords  apply  for  this  policy  of 
insurance  honestly  and  in  good  faith?  Did 
he  truthfully  and  sincerely  communicate  to 
the  company  the  answers  to  the  questions 
propounded  which  were  material  for  its  pro- 
tection? If  he  did  this,  withholding  noth- 
ing fraudulently,  concealing  nothing  fraudu- 
lently, and  not  intending  to  deceive,  his 
widow  is  entitled  to  recover  the  amount 
stipulated  in  the  polic}',  with  interest  there- 
on from  the  date  of  proofs  of  loss  and  costs 
of  the  suit  which  she  has  brought.  If,  on 
the  other  hand,  the  defendant  has  produced 
evidence  which  preponderates  to  show  that 


the  heart,  while  he  in  fact  did  have  such  a 
difteatie  without  his  knowledge,  stated  that  if  he 
bad  answered  that  he  had  no  knowledge  that 
the  disease  existed,  the  finding  of  the  Jury 
might  affect  the  result. 

In  Swirk  v.  Home  L.  Ins.  Co.  2  Dill.  160, 
Fed.  Cas.  No.  13,692,  the  answers  in  the 
application  were  warranted  to  be  true,  and  it 
iras  agreed  that  the  policy  should  be  void 
if  they  were  untrue  or  deceptive  in  any  re- 
spect. The  applicant  stated  that,  so  far  as 
he  knew,  he  was  free  from  any  symptoms  of 
disease,  and  the  court  in  charging  the  Jury 
stated  that  there  could  be  no  recovery  if  he 
knew  of  any  symptome  of  disease  which  he  did 
not  disclose. 

In  Ohio  Mut.  Life  Asso.  v.  Draddy,  8  Ohio 
N.  P.  140,  the  insured  in  a  health  certificate 
for  reinstatement  certified  that  he  was  to  the 
best  of  his  knowledge  in  the  same  sound  con- 
dition of  health  as  when  last  examined  by  the 
company's  physician,  and  that  he  did  not  have, 
and  had  not  had  since  such  examination,  any 
illness  or  Injury,  nor  any  medical  treatment, 
nor  any  ailment  affecting  his  health,  "so  far  as 

1  know."  The  court  held  that  the  phrase  "so 
far  as  I  know"  qualified  "illness"  "InJury"^  and 
"o'edical  treatment"  as  well  as  "ailment,"  and 
held  that  there  could  be  a  recovery,  even  though 
the  applicant  had  an  illness,  injury,  or  ail- 
ment affecting  his  sound  health,  if  he  did  not 
know  of  such  fact,  but  supposed  that  such  ill- 
neftn  or  ailment  was  a  mere  indisposition. 

In  Swift  V.  Massachusetts  Mut.  L.  Ins.  Co. 

2  Tbomp.  &  C.  302,  the  wife  of  the  insured 
made  the  application,  in  which  she  stated  that 
the  mother  of  the  hisured  died  of  scrofula.  The 
examining  physician  thereupon  asked  the  in- 
sured orally  if  he  had  ever  had  such  disease 
or  any  symptoms  that  he  was  aware  of,  to 
which  he  answered  in  the  negative.  The  court 
held  that  such  answer  was  not  a  warranty,  but  a 
representation  as  to  a  material  fact,  and  that  it 
was  for  the  Jury  to  say  whether  he  was  aware 
that  he  was  afflicted  with  scrofula,  and  whether 
he  was  acting  in  good  faith  when  he  said  that 
lie  had  no  symptoms  of  the  disease.  In  this  case 
the  Insured  had.  at  the  time  of  the  application, 
an  abscess  of  which  he  was  aware,  and  which 
wa^  In  reality  caused  by  scrofula,  and  he  died 
wiThin  a  year  after  the  policy  was  Issued,  scro- 
fula being  the  indirect  cause  of  death. 

In  Confederation  Life  Asso.  v.  Miller,  14 
fan.  S.  C.  330,  the  applicant  warranted  that 
his  answers  were  true  to  the  best  of  his  knowl- 
edge and  belief,  and  agreed  that  the  proposal 
sbontd  be  the  basis  of  the  contract,  and  that 
«ny  mi««tatement  should  render  the  policy  void. 
The  claim  was  made  that  If  the  answers  as 
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to  health  were  not  absolutely  according  to  the 
fact,  however  innocently  or  unintentionally 
made,  the  policy  would  be  void.  The  court 
held,  however,  that  if  the  answer  was  true 
to  the  best  of  the  applicant's  knowledge  the 
policy  would  not  be  avoided,  but  also  held  that 
all  the  defenses  except  one  as  to  h  former 
Injury  set  up  that  the  answers  were  wilfully 
false  and  made  with  intent  to  deceive,  and 
therefore  did  not  raise  the  question  as  to  ignor- 
ance in  the  answers. 

In  United  Brethren  Mut.  Aid  Soc.  v.  Kinter, 
12  W.  ,N.  C.  76,  the  insured  stated  that  be 
had  never*had  specified  diseases,  among  which 
dyspepsia  was  not  included,  and  stated  that 
to  the  best  of  his  knowledge  and  belief  he  was 
free  from  all  other  diseases  and  complaints. 
It  was  agreed  that  the  statements  and  declara- 
tions issued  formed  the  basis  of  the  contract, 
and  that  if  any  of  them  were  untrue  and  false 
the  contract  should  be  void.  The  physician's 
certificate  stated  that  the  Insured  had  never 
been  subject  to  dyspepsia,  and  the  claim  was 
made  that  the  insured  had  had  dyspepsia  and 
therefore  the  policy  was  void.  The  trial  court 
gave  an  instruction  that  if  the  Insured  an- 
swered falsely  by  mistake,  ihe  policy  would  only 
be  avoided  if  it  related  to  a  matter  material  to 
the  risk,  and  on  appeal  It  was  held  that,  as 
the  application  contained  no  question  as  to 
dyspepsia,  there  was  no  warranty  as  to  that 
disease. 

But  in  Maine  Ben.  Asso.  v.  Parks,  81  Me. 
79,  16  Atl.  339,  the  insured  had  typhoid  fever 
in  January,  applied  for  insurance  March  1,  was 
examined  by  the  medical  agent  of  the  company 
April  38,  and  the  policy  was  issued  April  30. 
On  May  12th  her  physician  found  her  sick  with 
consumption,  of  which  disease  she  died  July 
21.  In  h-^r  application,  in  which  she  warranted 
all  her  statements  to  be  true  to  her  best  knowl- 
edge and  belief,  and  agreed  that  any  untrue  or 
fraudulent  statement  would  avoid  the  policy, 
she  stated  that  her  health  was  good.  The 
claim  was  made  that  she  was  sick  of  incipient 
consumption  at  the  time  of  the  application,  and 
that  she  never  recovered  from  the  effects  of 
the  fever,  and  that  there  was  an  unbroken  con- 
nection between  the  two  diseases,  the  court 
stated  that  there  was  a  close  line  between  in- 
cipient disease,  disease  in  its  first  stages,  and 
a  l)odily  condition  susceptible  to  the  contraction 
of  disease,  and  that  a  person  might  have  a 
disease  upon  him  without  knowing  it,  and  held 
that  the  finding  of  the  Jury  that  the  insured  was 
In  tjood  health  at  the  time  of  the  application 
was  erroneous,  and  that  tlie  policy  should  be 
canceled.  The  court  also  stated  that  whether 
the   answers  were  to   be   regarded   as   warran- 
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Martin  A.  Jeffords  sought  to  secure  insur- 
ance dishonestly,  knowing  or  having  reason 
to  believe  that  he  was  afflicted  with  con- 
sumption, which  knowledge  he  did  not  com- 
municate to  the  company,  but  fraudulently 
withheld  it,  and  knowing  that  he  had  been 
examined  by  a  physician  other  than  Dr.  Mc- 
Rae  and  his  brother,  and  fraudulently  with- 
holding that  fact  with  the  purpose  of  mis- 
leading the  company,  his  widow  would  not 
be  entitled  to  recover,  and  you  should  find 
for  Ihe  defendant,  with  costs  of  suit  on  the 
action  brought  by  her.  The  same  statement 
is  applicable  with  regard  to  the  action 
brought    by    Thomas    G.  Jeffords    for    the 


amount  stipulated  to  be  due  him  on  the  pol- 
icy of  insurance. 

''  ( 9 )  I  charee  you  that,  whether  Thomas 
C.  Jeffords  had  such  an  interest  or  not,  his 
brother  Martin  A.  Jeffords  had  the  right  to 
insure  his  own  life  in  favor  of  Thomas  G. 
It  appears  from  the  policy  that  this  was 
done,  and,  if  the  insurance  company  accepted 
the  payment  of  the  premiums  from  Martin 
A.  Jeffords,  they  cannot  now  be  heard  to  say 
that  they  did  not  insure  Martin  A.  for  the 
benefit  of  his  brother,  and  that  he  had  no 
insurable  interest.  The  company  under- 
stood the  terms  of  its  own  policy.  It  knew 
it  was  payable  to  Thomas  G.  Jeffords.     It 


ties  or  as  representations  woald  make  no  dif- 
ference If  they  were  In  «fact  untrue,  and  cited, 
in  support  of  its  decision,  Campbell  v.  New 
England  Miit.  L.  Ins.  Co.  08  Mass.  381,  in  which 
case,  however,  the  qualification  as  to  the  appli- 
cant's best  knowledge  and  belief  was  lacking. 

III.  Effect  of  atatutory  provisions. 

In  some  states  provision  has  been  made  by 
statute  as-  to  the  effect  of  untrue  representa- 
tions or  warranties,  some  providing  that  the 
policy  will  not  be  avoided  unless  the  misrep- 
resentation or  concealment  Vas  wilful,  and 
others  that  If  made  In  good  faith  the  policy 
will  not  be  avoided  unless  it  relates  to  some 
matter  material  to  the  risk. 

Thus,  in  FiDBLiTT  MuT.  Life  Asso.  v.  Jef- 
FOKDS  the  applicant  stated  that  he  was.  In  good 
health  and  free  from  any  end  all  diseases,  ex- 
cept as  stated  therein,  and  agreed  that  the 
truthfulness  of  the  statements  in  the  applica- 
tion should  be  the  sole  basis  of  the  contract,  and 
that  if  any  concealment  or  untrue  statement  or 
answer  was  contained  In  the  application  the  pol- 
icy should  be  Void.  The  Georgia  Code  of  1895, 
i  2097,  provides  that  every  application  for  insur- 
ance mast  be  made  in  the  utmost  good  faith,  and 
the  representations  contained  therein  are  con- 
sidered as  covenanted  to  be  true  by  the  appli- 
cant, and  that  any  variation  by  which  the 
nature,  extent,  or  character  of  the  risk  is 
changed  will  avoid  the  policy,  |  2099  provides 
that  a  failure  to  state  a  material  fact,  if  not 
done  fraudulently,  does  *not  avoid,  bat  the 
"wilful  concealment*'  of  sach  a  fact  which  would 
enhance  the  risk  will  avoid  the  policy ;  and 
$  2101  provides  that  *' wilful  misrepresentation" 
by  assured  or  his  agent  as  to  any  material  in- 
quiry will  avoid  the  policy.  The  claim  was 
made  that  the  insared  at  the  time  of  the  ap- 
plication had  incipient  consumption,  and  the 
court  said  that,  placing  the  constractlon  on 
the  application  contended  for  by  the  defend- 
ant, the  policy  would  be  void  If  the  Insured 
had  a  disease  material  to  the  risk,  although 
he  was  entirely  ignorant  of  the  fact,  and  it 
might  be  a  disease  so  undeveloped  that  it  could 
not  be  discovered  by  an  expert  physician,  and 
yet  if  it  afterwards  developed,  and  It  could  be 
shown  that  the  germs  of  the  disease  were  ac- 
tive In*  the  insured  at  the  date  of  the  applica- 
tion, the  policy  would  be  void,  but  held  that  the 
contract  was  not  susceptible  of  such  a  construc- 
tion, and  that  such  a  construction  ought  to  be 
avoided  unless  clearly  demanded  by  legal  rules, 
and  that  in  the  absence  of  explicit  and  unequivo- 
cal words  requiring  snch  Interpretation,  the 
court  would  not  conclude  that  the  insured  took 
a  life  policy  with  the  distinct  understanding  that 
It  should  be  void  and  all  premiums  paid  for- 
feited. If  at  the  time  of  his  application  he  had 
a  disease  of  which  he  was  entirely  unconscioas. 

In  March  v.  Metropolitan  L.  Ina  Co.  186 
63  L.  R.  A. 


Pa.  629,  40  Atl.  1100,  the  court  held  that,  under 
Pennsylvania  act  June  23.  1886.  P.  L.  134. 
I  1,  providing  that  whenever  the  application 
contains  a  clause  of  warranty  of  the  truth  of 
the  answers  therein  contained  no  misrepresen- 
tation or  untrue  statement  made  In  good  faith 
shall  effect  a  forfeiture  unless  it  relates  to  some 
matter  material  to  the  risk,  the  element  of 
knowledge  and  intentional  concealment  should 
not  have  been  submitted  to  the  Jury,  where 
there  was  an  untrue  answer  by  the  applicant 
that  she  did  not  have  consumption,  as  it  was 
the  most  fatal  of  all  diseases,  of  the  presence 
of  which  the  applicant  could  not  be  ignorant, 
the  question  being  most  material,  and  the  an- 
swer thereto  a  warranty. 

But  an  untrae  representation  by  the  appli- 
cant that  he  has  not  had  a  certain  specified 
disease  will  not  prevent  a  recovery  under  such 
act,  If  it  was  made  in  good  faith  and  was  not 
material  to  the  risk,  even  though  the  policy 
contained  a  waiver  of  any  statute  which  might 
affect  the  policy,  as  such  statute  was  passed 
to  strike  down  literal  warranties  so  far  as 
the  enforcement  of  immaterial  matters  was 
concerued.  Hermany  v.  Fidelity  Mut.  Life 
Asso.  161  Pa,  17,  24  Atl.  1064. 

And  Keatley  v.  Travelers'  Ina  Co.  187  Pa. 
197,  40  Atl.  808,  holds  that  under  such  act  an 
untrue  statement  by  the  Insured  that  he  has 
not  had  any  Illness  or  local  disease  will  not,  if 
made  In  good  faith,  prevent  recovery  unless 
It  is  material  to  the  risk.  The  same  case  holds 
that  a  stipulation  in  a  policy  that  It  will  be 
construed  solely  by  the  laws  of  another  state  is 
not  binding  so  far  as  it  affects  the  provisions 
of  such  act,  as  it  is  against  public  policy. 

In  Jordan  v.  Provincial  Provident  Inst.  28 
Can.  S.  C.  664,  the  applicant  declared  that  she 
had  given  trne  answers  to  all  questlohs  put,  and 
agreed  that  her  statem^its  and  answers  should 
be  the  basis  of  the  contract,  and  they  were 
warranted  to  be  true  and  complete,  and  It  was 
agreed  that  any  certificate  issued  was  to  be 
accepted  on  the  express  condition  that  if  any 
of  such  statements  or  answers  were  untrue  the 
certificate  should  be  void.  The  applicant  stated 
that  she  had  no  serious  illness,  but  that  at 
that  time  she  had  a  cancer  of  the  uterus,  al- 
though she  was  Ignorant  of  such  fact,  and  under- 
went an  operation  two  weeks  after  the  applica- 
tion, and  died  of  sach  disease  less  than  ten 
months  after  the  application.  The  Jury  found 
that  several  of  the  answers  were  untrue,  and 
that  all  snch  answers  were  material,  but  ^ere 
not  wilfully  or  fraudulently  given.  The  com- 
plaint was  held  to  have  been  properly  dismissed 
under  Ontario  Insurance  act  of  1892,  (  33,  which 
prevents  the  forfeiture  of  a  policy  for  untrue 
answers  made  In  good  faith  if  they  are  imma- 
terial,  bat   not   If  they   are   material. 

These  provisions  as  to  the  effect  of  nntme 
representations  or  warranties  do  not,  however, 
apply  in  case  of  express  covenants  in  the  policy 
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Icnew  it  was  taken  out  by  Martin  A.  Jef- 
fords, and,  not  having  raised  the  objection 
when  these  facts  were  ascertained,  its  plea 
on  that  subject  cannot  now  be  maintained. 

''1 10)  You  heard  the  testimony  of  the 
other  witnesses  with  regard  to  one  or  both 
of  them  [referring  to  the  'inspectors,*  Gary 
and  Milliken,  who  represented  the  life  as- 
socation  in  procuring  evidence],  and,  while 
their  business  is  legitimate,  the  court  thinks 
it  proper  to  instruct  you  that  you  should 
closely  scan  evidence  prepared  by  them,  or 
with  their  assistance,  or  under  their  direc- 
tion, personal  presence,  or  influence,  and  not 


conclude  the  rights  of  the  parties  thereby 
unless  it  is  right  and  proper  in  view  of  all 
the  evidence  in  the  case.  It  is  perhaps  fair 
to  presume  that  these  inspectors  are  expevts 
in  their  business,  and  it  is  the  duty  of  the 
jury  to  carefully  consider  the  statements  of 
Mrs.  Jeffords  and  Dr.  Hall,  and  to  ^  deter- 
mine, in  view  of  all  the  evidence,  whether 
they  were  obtained  by  the  inspectors,  or 
either  of  them,  by  personal  influence,  or  by 
promises  of  settlement  of  a  particular  claim, 
or  by  threats,  or  by  the  skilful  use  of  language 
in  writing,  and  whether  or  not  they  gave  a 
coloring  to  the  statements  of  the  witness  or 


not  directly  dependent  on  snch  representations 
or  warranties. 

ThQS,  the  provision  of  Ohio  Hev.  Stat.  ( 
3625,  that  It  mnst  be  clearly  proved  that  the 
answers  to  interrogatories  were  wilfully  false 
in  order  to  avoid  the  policy,  does  not  apply 
to  a  condition  in  the  policy  that  no  obligation 
it  assamed  thereby  unless  at  the  date  of  the 
policy  the  assured  is  in  sound  health,  and  con- 
9eqaently  there  can  be  no  recovery  if  at  such 
date  the  insured  was  not  in  sound  health,  al- 
though he  did  not  know  such  fact.  Metropoli- 
an L.  Ins.  Co.  V.  Howie,  62  Ohio  St.  204,  56 
X.   B.  908. 

^^liere  the  polfcy  contains  a  covenant  that 
it  shall  be  void  If  the  insured  has  had  before 
itfi  date  specified  diseases,  the  validity  of  the 
policy  depends  on  actual  conditions,  and  not 
on  the  knowledge  of  the  parties,  and  if  the  ap- 
plicant, prior  to  and  at  the  time  of  the  issuance 
of  the  policy,  had  one  of  such  diseases,  of  which 
she  subsequently  died,  there  could  be  no  re- 
covery, although  she  had  no  knowledge  that  she 
had  such  disease.  Connell  v.  Metropolitan  L. 
Ins.  Co.  8  Del.  Co.  Rep.  184. 

As  to  the  effect  generally  of  a  statutory  pro- 
Tlgion  as  to  the  incontestability  of  a  life  in- 
surance policy,  see  note  to  Clement  v.  New 
York  L.  Ins.  Co.  (Tenn.)  42  L.  R.  A.  247. 

IV.  Be^eaentation8  by  heneftciary. 

In  a  few  cases  the  misrepresentations  as 
to  health  have  been  made  by  the  beneficiary 
iostead  of  the  person  insured. 

In  Duckett  v.  Williams,  4  Tyrw.  240,  2  Cromp. 
k  3kL  348,  the  trustees  of  an  insurance  com- 
piny  bavmg  an  interest  in  the  life  of  the  In- 
sar«d,  declared  that  he  was  in  good  health  and 
bad  no  disease  which  tended  to  shorten  life,  and 
agreed  that  snch  declaration  should  be  the 
t*nsia  of  th^  contract,  and  that  if  any  untrue 
statement  was  contained  therein,  or  If  the  facts 
vere  not  truly  stated,  the  policy  should  be  void 
and  all  premiums  paid  should  be  forfeited.  The 
Insured  did  have  a  diseose  tending  to  shorten 
life,  although  such  trustees  did  not  know  that 
fact,  and  the  court  held  that  the  policy  was 
not  only  forfeited,  but  that  the  premiums  paid 
could  not  be  recovered  back. 

In  Wheelton  v.  Hardisty,  8  El.  &  Bl.  232,  27 
L.  J.  Q.  B.  N.  8.  241,  neither  the  Insured  nor 
the  beneficiary  knew  that  the  statements  in 
the  application  as  to  the  health  of  the  Insured 
were  nntme,  but  the  beneficiary  declared  that 
the  particulars  were  truly  and  fully  stated, 
and  agreed  that  If  any  material  circumstances 
as  to  the  health  of  the  insured  were  un- 
troly  stated  the  policy  should  be  void.  The  re- 
ply of  the  beneficiary  set  up  that  a  prospectus 
had  been  Jssaed  by  the  company  stating  that 
the  Insurance  would  be  unquestionable  except 
for  fraud,  and  that  the  Insurance  bad  been 
taken  out  In  reliance  on  such  agreement,  and 
the  eoart  held  that  under  such  prospectus  the 
mij  fraud  which  could  vitiate  the  policy  was 
53  L.  R.  A. 


that  of  the  beneficiary,  and  that  the  Insurer 
could  not,  after  receiving  premiums  for  many 
years,  claim  that  the  policy  was  a  nullity  be- 
cause of  the  fraud  of  the  Insured  and  his  ref- 
erees. 

In  Crockett  v.  Royal  Liver  Soc.  7  Sheriff 
Ct.  301,  cited  in  4  Berryman's  Ins.  Digest,  1 
13,102,  the  application,  signed  by  a  sister  of 
the  insured,  expr»;8sed  that  the  answers  were 
correct,  and  that  no  material  information  had 
been  withheld,  and  that  any  misstatement  of 
facts  should  avoid  the  policy.  One  of  the 
statements  made  in  good  faith  was  that  the 
insured  was  in  good  health.  The  cburt  held 
that  by  dlspenslfig  with  a  medical  examination 
the  Insurer  undertook  the  risk  of  latent  diseases. 

v.  Conclusion. 

As  a  general  thing  the  policy  will  not,  where 
the  answers  are  mere  representations,  be  avoid- 
ed because  of  an  innocent  misrepresentation  as 
to  health.  But  if  the  answers  are  made  warran- 
ties, or  If  It  Is  agreed  that  the  policy  shall  be 
void  if  they  are  untrue  in  any  respect,  the 
policy  has  generally  been  held  to  be  avoided  by 
an  untrue  answer,  though  innocently  made. 
Some  cases,  however,  hold  that  the  warranty 
does  not  cover  mere  symptoms  of  a  disease,  but 
that  the  disease  must  have  progressed  so  far 
as  to  indicate  a  vice  in  the  system,  or  to  have 
some  effect  on  the  general  health,  or  have  a 
tendency  to  shorten  life. 

Where  the  insured  states  or  represents  his 
answers  to  be  true  to  the  best  of  his  knowledge 
and  belief,  or  some  equivalent  expression  is  used, 
an  untrue  answer  as  to  health  will  not 
avoid  the  policy,  and  a  few  cases •  hold  that, 
even  though  the  answers  as  to  health  are  ab- 
solute and  warranted  to  be  true,  the  warranty 
is  only  to  the  effect  that  the  answers  are 
true  to  the  best  of  the  applicant's  knowledge 
and   belief. 

In  some  states  statutes  have  been  passed 
limiting  the  effect  of  untrue  answers  or  repre- 
sentations made  in  good  faith,  some  providing 
that  the  policy  will  not  be  avoided  thereby  In 
any  event,  and  others  that  they  will  not  have 
that  effect  unless  they  relate  to  some  matter 
material  to  the  risk.  But  such  provisions  are 
held  not  to  apply  to  express  covenants  or  con- 
ditions not  depending  on  the  warranties  or  rep- 
resentations as  to  the  truth  of  the  answers. 

Many  policies  also  now  .contain  an  incontes- 
table clause,  and  although  no  cases  directly 
involving  the  validity  of  such  a  policy  because 
of  an  innocent  misrepresentation  as  to  the 
health  of  an  applicant  having  an  undiscovered 
disease  seem  to  have  been  reported,  there  can 
be  no  doubt  that  such  a  defense  would  not  be 
available. 

As  to  the  Incontestability  of  a  life  insurance 
policy  generally  under  provisions  of  the  policy, 
or  of  a  statute,  Hee  note  to  Clement  v.  New 
York  L.   Ins.  Co.    (Tenn.)    42  L.  R.   A.   247. 

J.  H.  H. 


206 


United  States  Circuit  Court  op  Appeals. 


Mar., 


witnesses  which  they  or  either  of  then  did 
not  intend,  and  by  which  an  improper  &d- 
rantage  was  taken  of  tliat  party  or  witness. 
This  would  be  especially  the  duty  of  the 
jury  if  it  appears  from  these  statements 
that,  by  hers,  Mrs.  Jeffords  wholly  surren- 
ders her  right  to  any  claim  against  the  com- 
pany, and  practically  admits  that  her  policy 
was  void,  and  from  the  statement  of  Dr. 
Hall  that  he  admits,  or  is  made  to  admit, 
facts  which  would  indicate  his  carelessness 
as  a  physician  and  his  unfitness  as  a  medi- 
cal examiner  for  the  company."  The  giving 
of  each  of  these  ten  charges  is  assigned  as 
error. 

The  trial  resulted  in  a  verdict  for  Thomas 
C.  Jeffords  for  $9,969.20,  on  which  judg- 
ment was  entered.  This  writ  of  error  is 
sued  out  by  the  Fidelity  Mutual  Life  Asso- 
ciation to  reverse  that  judgment. 

Argued  before  Pardee,  McCormick,  and 
Shelby,  Circuit  Judges. 

Messns.  King  ft  Spaldiaig  and  Bar- 
row So  Barrow,  for  plaintiff  in  error: 

Where  an  application  for  insurance  is 
made  the  foundation  of  the  policy,  and  its 
statements  are  covenanted  to  be  true,  if 
they  are  not  true  the  policy  is  void,  whether 
the' untruth  be  intentional  or  not,  or  fraud- 
ulent or  not. 

1  May,  Ins.  4th  ed.  §  156;  Ga.  Q\yi\  Code 
1895,  §5  2097,  2117;  O'Connell  v.  Supreme 
Conclave  K.  of  D.  102  Ga.  143,  28  S.  E.  282; 
11  Am.  &  Kng.  Enc.  Law,  p.  291;  Bliss, 
Ins.  38;  Alabama  Gold  L.  Ins.  Go,  v.  Gar- 
ner, 77  Ala.  210;  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Huntzinger,  98  Pa.  41. 
,  Representations  as  to  previous  medical  at- 
tendance are  material,  and,  if  untrue,  void 
the  policy. 

Fidelity  Mut.  Life  Asso.  v.  Harris  (Tex.) 
57  S.  W.  635. 

In  Georgia  the  applicant  for  insurance 
warrants  that  every  material  statement  in 
his  application  is  true.  The  question  of 
good  faith  docs  not  enter  into  it. 

Morris  v.  Imperixil  Ins.  Co.  106  Ga.  461, 
32  S.  E.  595;  Fidelity  Mut.  Life  Asso.  v.  Mil- 
ler, 34  C.  C.  A.  211,  63  U.  S.  App.  717,  92 
Fed.  63;  Joyce,  Ins.  §§  1945-1949;  Newman 
V.  Claflin  Co.  107  Ga.  89,  32  S.  E.  943; 
Bailey  v.  Jones,  14  Ga.  384 ;  Smith  v.  Mitch- 
ell, 6  Ga.  458;  Jeffries  v.  Economical  Mut. 
L.  Ins.  Co.  22  Wall.  47,  22  L.  ed.  833;  ^tna 
L.  Ins.  Co.  V.  France,  91  U.  S.  510,  23  L. 
ed.  401 ;  New  York  L.  Ins.  Co.  v.  Fletcher, 
117  U.  S.  619,  29  L.  ed.  934,  6  Sup.  Ct. 
Rep.  837 ;  March  v.  Metropolitan  L.  Ins.  Co. 
186  Pa.  029,  40  Atl.  1100;  Mengel  v.  yorth- 
W  est  em  Mut.  L,  Ins.  Co.  176  Pa.  280,  35 
Atl.  197;  United  Brethren  Mut.  Aid  Soc.  v. 
O'Hara,  120  Pa.  256,  13  Atl.  932. 

The  question  of  materiality  is  for  the 
court. 

Massachusetts  Ben,  Life  Asso.  v.  Robin- 
son, 104  Ga.  256,  42  L.  R.  A.  261,  30  S.  E. 
918;  Fidelity  Mut.  Life  Asso.  v.  Miller,  34 
C.  C.  A.  211,  63  U.  S.  App.  714,  92  Fed. 
03. 

Representations  in  an  application  for  in- 
surance, containing  statements  that  the 
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plaintiff  had  not  consulted  any  physician  in 
ten  years  except  one  named,  are  statements 
of  a  fact,  and  not  opinions. 

Brown  V.  Greenfield  Life  Asso.  172  Ma-ss. 
408,  53  X.  E.  129;  Sladden  v.  New  York  L. 
Ins.  Co.  29  C.  C.  A.  596,  58  U.  S.  App.  482, 

86  Fed.  102;  Cobb  v.  Covenant  Mut.  Ben. 
Asso.  153  Mass.  176,  10  L.  R.  A.  GG6,  26  N. 
E.  230;  Brady  v.  United  L.  his.  Asso.  9  C. 
C.  A.  252,  20  U.  S.  App.  337,  GO  Fed.  727 ; 
13  Am.  &  Eng.  Enc.  Law,  p.  636:  Fidelity 
Mut,  Life  Asso.  v.  McDaniel,  25  Ind.  App. 
008,  57  N.  E.  645;  Fidelity  Mut,  Life  A«ao. 
v.  Harris  (Tex.)  57  S.  W.'635. 

The  defendant  is  a  mutual  company,  and 
the  by-laws  become  a  part  of  the  contract. 

Ga.  Civil  Code  1895,  §  2135;  Barbot  v. 
Mutual  Reserve  Fund  Life  Asso.  100  Ga. 
681,  28  S.  E.  498. 

Where  one  warrants  a  fact  to  be  true  as 
the  basis  of  a  contract,  and  provides  in  the 
contract  that  if  the  statement  is  untrue  in 
any  respect  the  contract  shall  be  void,  the 
untruth  of  the  statement  avoids  such  eon- 
tract,  no  matter  how  thoroughly  the  party 
making  the  same  believes  it. 

I  May,  Ins.  156. 

A  policy  of  insurance  issued  to  one  who 
has  no  legal  interest  in  the  life  of  another, 
or  only  a  qualified  interest,  beyond  such  in- 
terest is  a  wagering  contract,  against  pub- 
lic policy,  and  void. 

One  has  no  insurable  interest  in  the  life 
of  his  brother,  both  being  sui  juris, 

Lewis  V.  Phopniw  Mut.  L.  Ins.  Co.  39  Conn. 
100;  Greenhood,  Pub.  Pol.  p.  286,  rule 
CCLVL 

The  form  in  which  the  contract  is  put  is 
immaterial.  It  is  what  is  actually  done  that 
matters. 

Greenhood,  Pub.  Pol.  p.  279,  rule  CCLl. 

Wagering  contracts  are  void. 

Crotty  V.  Union  Mut.  L.  Ins.  Co.  144  U. 
S.  621,  36  L.  ed.  666,  12  Sup.  Ct.  Rep.  749. 

In  Georgia  one  cannot  insure  the  life  of 
another  for  his  own  benefit  unless  he  has  an 
insurable  interest  in  the  life  which  is  in- 
siired 

Ga.'  Civil  Code  1895.  S  2114:  Exchange 
Bank  v.  Loh,  104  Ga.  459,  44  L.  R.  A.  372. 
31  S.  E.  459;  West  v.  Sanders,  104  Ga.  727, 
31  Pac.  619;  Union  Fraternal^  Lea  que  v. 
Walton,  109  Ga.  1,  46  L.  R.  A.  424,  34  S. 
E.  317. 

Mere  relationship  is  not  sufficient. 

Prudential  Ins.  Co.  v.  Jenkins,  15  Ind. 
App.  297,  43  N.  E.  1056;  Prudential  Ins.  Co, 
V.  Hunn,  21  Ind.  App.  525,  52  N.  E.  772; 
Carpenter  v.  United  Stales  L.  Ins.  Co.  161 
Pa.  9,  23  L.  R.  A.  571,  28  Atl.  943;  United 
Brethren  Mut.  Aid  Soc.  v.  McDonnell,  122 
Pa.  324,  1  L.  R.  A.  238,  15  Atl.  430. 

Tlie  interest  mu^t  be  in  favor  of  the  con- 
tinuance of  the  life,  and  not  its  destruction. 

Holmes  v.  Oilman.  138  N.  Y.  369,  20  L. 
R.  A.  566,  34  N.  E.  205;  Cheeves  v.  Anders, 

87  Tex.  287,  28  S.  W.  274;  Wamock  v.  Da- 
vis,  104  U.  S.  779,  26  L.  ed.  926 :  Keystone 
Mut.  Ben.  Asso.  v.  Norris,  115  Pa.  446,  S 
Atl.  638. 

Even  if  this  could  be  held  to  be  a  cre<lit- 
or's  policy,  the  smallness  of  the  debt  and  thp 
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lenph  of  time  made  it  incumbent  on  the 
plaintiff  to  prove  the  continuance  of  the  re- 
lation and  the  amount  of  the  debt,  which 
was  not  done. 

Crotty  y.  Union  Mui.  L.  Ins.  Co.  144  U. 
S.  621,  36  L.  ed.  566,  12  Sup.  Ct.  Rep.  749; 
Cammach  v.  Lewis,  15  Wall.  643,  21  L.  ed. 
244. 

Messrs,  Dv  BignoM  Sb  Stephens,  for 
defendant  in  error: 

The  contract  in  question  does  not  put 
upon  the  assured  the  obligation  of  strict 
and  l^gal  warranties  respecting  the  informa- 
tion given  the  insurance  company  at  the 
time  of  the  application. 

The  courts  do  not  favor  a  construction 
which  imposes  upon  the  assured  the  obli- 
gation of  a  warranty. 

Phvnix  Mui.  L.  Ins,  Co,  r,  Raddin^  120 
U.  S.  183,  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  500 ; 
UouUfT  V.  American  L.  Ins.  Co.  Ill  U.  S. 
341.  28  L.  ed.  449,  4  Sup.  Ct.  Rep.  466; 
First  'Sat.  Bank  v.  Hartford  F.  Ins.  Co,  95 
U.  S.  673,  24  L.  ed.  563;  Grace  v.  Ameri- 
con  Cent,  Ins.  Co.  109  U.  S.  278,  27  L.  ed. 
932,  3  Sup.  Ct.  Rep.  207.  ^ 

The  word  "warrant"  nowhere  appears  in 
the  application  or  the  policy. 

0  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  12;  16 
Am.  &  Eng.  Enc.  I^w,  2d  eid.  p.  925 ;  JIf o«^ 
V.  American  L.  Ins,  Co.  HI  U.  S.  335,  28 
L  ed.  447,  4  Sup.  Ct.  Rep.  466. 

Where  there  is  any  doubt  as  to  the  mean- 
ing of  the  contract  of  insurance  it  will  be 
presumed  that  the  statements  of  the  appli- 
cant were  to  be  regarded  as  representations, 
and  not  as  strict  warranties,  and  the  agree- 
ment will  be  presumed  to  be  a  warranty 
only  that  the  answers  were  made  in  good 
fajth,  and  were  true  to  the  knowledge  of  the 
ins>ured. 

MoulcT  V.  American  L.  Ins.  Co,  111  U.  S. 
33.5.  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466; 
FUcK  V.  American  Popular  L.  Ins.  Co.  59 
X.  Y.  557,  17  Am.  Rep.  372;  Daniels  v.  Uud- 
ion  River  F,  Ins.  Co,  12  Cush.  416,  59  Am. 
Dee.  192. 

The  statement  by  the  assured  that  he  was 
in  good  health  meant  that  "the  applicant 
was  free  from  any  apparent  sensible  disease 
or  symptoms  of  disease,  and  that  he  was  un- 
con%ious  of  any  derangement  of  the  func- 
tions by  which  health  could  be  tested." 

^onrer  v.  Phcmix  Mut.  L.  Ins.  Co.  3  Dill. 
226,  Fed.  Cas.  No.  3,143;  May,  Ins.  §  295; 
^i^fftcker  v.  yorthxjcestem  Traveling  Men*s 
A  iHfj.  20  Fed.  598 ;  Connecticut  Mut.  L.  Ins. 
<o.  V.  Union  Trust  Co.  112  U.  S.  250,  28  L. 
«d.  708,  5  Sup.  Ct.  Rep.  119. 

Good  faith  on  the  part  of  an  applicant 
for  insurance  as  to  all  material  maUers  is 
vhat  is  required  of  him. 

Moulor  V.  American  L,  Ins.  Co.  Ill  U. 
S.  345.  28  L.  ed.  450,  4  Sup.  Ct.  Rep.  466; 
Mobile  Fire  Department  Ins.  Co.  v.  Miller, 
•>9  Ga.  425 ;  Watertoum  F,  Ins.  Co,  v.  Gre- 
^n,  74  Ga.  656;  German  American  Mut, 
Life  Asso.  V.  Farley,  102  6a.  725,  29  S.  £. 
«15. 

The   question    of    materiality  is  for  the 
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Massachusetts  Ben.  Life  Asso.  v.  Rohin- 
ML.R.A. 


son,  104  Ga.  287,  42  L.  R.  A.  261,  30  S.  E. 
918;  Mobile  Fire  Department  Ins.  Co.  v. 
Miller,  58  Ga.  426;  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  Sav.  Bank  <£  T.  Co.  38  L.  R.  A. 
33,  19  C.  C.  A.  286,  37  U.  S.  App.  692,  72 
Fed.  414. 

Martin  A.  Jeffords  had  a  right  to  take  out 
a  policy  on  his  own  life  for  his  brother's 
benefit^  and  the  brother  had  a  right  to  ad- 
vance him  the  necci^sary  means  to  do  so. 

The  policy  is  not  a  wager  policy.  It  is 
devested  of  those  dangerous  tendencies  which 
render  such  policies  contrary  to  good  morals. 
And  as  the  company  gets  a  perfect  quid 
pro  quo  in  the  stipulated  premiums  it  can- 
not justly  refuse  to  pay  the  insurance  when 
incurred  by  the  terms  of  the  contract. 

/Etna  L.  Ins.  Co.  v.  France,  94  U.  S.  564, 
24  L.  ed.  289;  Union  Fratei-nal  League  v. 
Walton,  109  Ga.  4.  46  L.  R.  A.  424,  34  S. 
E.  317;  Provident  L.  Ins.  d  Invest.  Co.  v. 
Baum,  29  Ind.  240;  2  Joyce,  Ins.  $918; 
Amick  V.  Butler,  111  Ind.  578,  60  Am.  Rep. 
722,  12  N.  E.  518;  Robinson  v.  United  States 
Mut.  Acci.  Asso.  68  Fed.  825. 

The  policy  provides  that  payment  may  be 
made  to  "assigns."  In  such  case  even  a 
stranger  can  be  made  a  beneficiary,  and  the 
policy  will  not  be  void  as  a  wager  policy. 

Massey  v.  Mutual  Relief  8oc.  102  N.  Y. 
523,  7  N.  E.  619;  Sabin  v.  Phinney,  134  N. 
Y.  423,  31  N.  E.  1087 ;  8ulz  v.  Mutual  Re- 
serve Fund  Life  Asso.  145  N.  Y.  563,  28  L. 
R.  A.  370,  40  N.  E.  242 ;  yorthwestem  Ma- 
sonic Aid  Asso.  V.  Jones,  154  Pa.  99,  26  Atl. 
253;  Mulderick  v.  Grand  Lodge,  A.  0.  U. 
W.  155  Pa.  505,  26  Atl.  663;  Olmsted  v. 
Keyes,  85  N.  Y.  593;  Ingersoll  v.  Knights  of 
Golden  Rule,  47  Fed.  272. 

Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

1.  The  failure  of  the.  court  to  give  the 
three  charges  requested  by  the  plaintiff  in 
error,  and  the  ijiving  of  the  first  eight 
against  its  objection,  all  of  which  we  have 
set  out  in  full,  raised  practically  the  same 
question.  The  distinguished  counsel  for  the 
plaintiff  in  error  contend  that  the  applica- 
tion for  insurance  was' made  the  foundation 
of  the  policy,  and  that  its  statements  are 
covenanted  to  be  true,  and  that  if  they  are 
not  true  the  policy  is  void;  that  is,  it  is 
void  whether  the  untruth  be  intentional  or 
not.  They  assert  that  under  the  Georgia 
law  the  application  for  insurance  in  this 
case  warrants  every  material  statement  to 
be  true,  and  that  the  question  of  good  faith 
is  not  involved.  The  charge  of  the  court 
was  upon  the  theory  that  the  applicant  for 
insurance  in  this  case  did  not  warrant  the 
truth  of  every  material  statement  in  his 
application,  and  that  an  honest  mistake, 
even  as  to  a  material  fact,  would  not  void 
the  policy.  On  the  one  hand,  it  is  contend- 
ed that  if  the  insured  was  afflicted  with  'in- 
cipient tuberculosis"  at  the  date  of  his  ap- 
plication, although  he  believed  he  was  free 
from  disease,  that  the  policy  would  be  void. 
On  the  contrary,  it  was  held  by  the  court 
below  that,  even  if  he  had  sucli  disease,  if 
he  was  entirely  ignorant    of    the    fact,  and 
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answered  the  inquiry  in  reference  to  his  con- 
dition in  good  faiUi,  the  policy  would  be 
valid.  Again,  it  is  contended  that  if  the 
insured  answered  that  he  had  been  examined 
only  by  certain  physicians  within  the  last 
ten  years  preceding  his  application,  failing 
to  name  other  physicians  who  had  examined 
him,  this  omission  would  be  fatal  to  the  pol- 
icy, although  he  answered  in  good  faith, 
having  failed  to  remember  his  examination 
by  other  physicians.  On  the  contrary,  it  was 
held  that  an  honest  omission  to  name  all  the 
physicians  who  had  examined  him,  if  he  an- 
swered in  good  faith,  giving  his  best  recol- 
lection and  making  no  wilful  misrepresen- 
tation or  fraudulent  concealment,  would  not 
void  the  policy.  These  are  the  conflicting 
contentions  raised  by  the  refusal  to  give  the 
charges  asked  and  by  the  giving  of  the 
charges  to  which  exceptions  were  taken. 

The  contract  of  insurance  was  made  and 
delivered,  and  the  premiums  paid,  in  the 
state  of  Georgia,  where  the  insured  resided. 
It  is  therefore  a  Georgia  contmct,  and  is 
governed  by  the  laws  of  that  state.  Equita- 
ble Life  Assur,  8oc.  v.  ClementSf  140  U.  S. 
226,  sub  nom.  Equitable  Life  Assur.  8oc, 
v.  Pettus,  35  L.  ed.  407,  11  Sup.  Ct.  Rep. 
822. 

The  following  are  sections  of  the  Code  of 
Georgia  of  1895: 

"Sec.  2097.  Application,  Good  Faith. 
Every  application  for  insurance  must  be 
made  in  the  utmost  good  faith,  and  the  rep- 
resentations contained  in  such  application 
are  considered  as  covenanted  to  b«  true  by 
the  applicant.  Any  variation  by  which  the 
nature,  or  extent,  or  character  of  the  risk 
is  changed,  will  void  the  policy." 

"Sec.  2099.  Concealment.  A  failure  to 
state  a  material  fact,  if  not  done  fraudu- 
lently, does  not  void ;  but  the  wilful  conceal- 
ment of  such  a  fact,  which  would  enhance 
the  risk,  will  void  the  policy." 

"Sec.  2101.  Wilful  misrepresentation 
voids  policy.  Wilful  misrepresentation  by 
the  assured,  or  his  agent,  as  to  the  interest 
of  the  assured,  or  as  to  other  insurance,  or 
as  to  any  other  material  inquiry  made,  will 
void  the  policy." 

These  sections  are  made  applicable  to 
both  life  and  fire  insurance.  Ga.  Code,  § 
2117. 

It  may  be  stated  as  a  general  rule  that 
answers  to  questions  propounded  to  insured 
in  an  application  for  insurance,  unless  they 
are  clearly  shown  by  the  form  of  the  con- 
tract to  have  been  intended  by  both  parties 
to  be  warranties  to  be  strictly  and  literally 
complied  with,  are  to  be  construed  as  repre- 
sentations and  not  as  warranties.  Phosnia 
Mut,  L,  Ins.  Co.  V.  Raddin,  120  U.  S.  183, 
30  L.  ed.  644,  7  Sup.  Ot.  Rep.  500.  One  of 
the  statements  that  the  insured  was  re- 
quired to  make  to  obtain  the  insurance  was 
that  he  was  "free  from  any  and  all  dis- 
eases," except  as  stated.  Placing  the  con- 
struction upon  the  application  which  the 
plaintiff  in  error  contends  for,  the  policy 
would  be  made  void  if  the  insured  had  a  dis- 
ease material  to  the  risk,  although  he  was 
entirely  ignorant  of  the  fact.  It.  might  be 
53  L.  R.  A. 


a  disease  so  undeveloped  that  it  could  not 
be  discovered  by  an  expert  physician,  and 
yet  if  it  afterwards  developed,  and  it  could 
be  shown  that  the  germs  of  the  disease  were 
active  in  the  insured  at  the  date  of  his  ap- 
plication, the  policy  would  be  made  void. 
We  cannot  believe  that  this  contract  is  fairly 
susceptible  to  such  construction.  Such  a 
construction  ought  to  be  avoided  unless 
clearly  demanded  by  legal  rules.  In  the  ab- 
sence of  explicit  and  unequivocal  words  re- 
quiring such  interpretation,  the  court  should 
not  ccmclude  that  the  insured  took  a  life 
policy  with  the  distinct  understanding  that 
it  should  be  void,  and  all  premiums  paid 
forfeited,  if  at  the  time  of  nia  application 
he  had  a  disease  of  which  he  was  entirely 
unconscious.  Moulor  v.  American  L.  Ins. 
Co.  Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  a. 
Rep.  466.  We  do  not  think  that  it  was  the 
purpose  of  the  insurers  to  exact  from  the 
insured,  as  a  condition  precedent  to  a  valid 
contract  of  insurance,  a  guaranty  against 
the  existence  of  diseases  of  which  ne  had  no 
knowledge,  and  which  even  a  skilful  special- 
ist, on  careful  examination,  would  be  unable 
to  detect. 

We  are  not  unmindful  of  the  fact  that  the 
insured  distinctly  certifies  that  the  state- 
ments in  his  application  are  true,  and  that 
he  agrees  that,  if  any  concealment  or  untrue 
statement  or  answer  be  made,  the  policy  of 
insurance  shall  be  void.  Referring  to  the 
Georgia  statute,  and  probably  without  the 
statute,  concealment  means  "wilful  conceal- 
ment." By  that  statute  it  is  only  the  wil- 
ful misrepresentations  and  wilful  conceal- 
ments that  affect  the  policy.  And  when  the 
insured  agrees  that  the  policy  shall  be  void 
if  it  contains  any  untrue  statements,  w^at 
does  he  mean?  He  surely  means  "untrue," 
in  the  sense  of  the  law  which  governs  the 
contract.  He  means,  to  quote  the  Georgia 
'statute,  that  there  is  no  wilful  concealment 
and  no  wilful  misrepresentation,  and  that 
his  statements  are  made  in  the  utmost  good 
faith.  Construing  a  life  policy,  Mr.  Justice 
Harlan  asked  what  was  meant  bv  true  and 
untrue  answers,  and  he  answered  the  ques- 
tion, saying:  "In  one  sense,  that  only  is 
true  which  is  conformable  to  the  actual 
state  of  things.  In  that  sense,  a  statelaent 
is  untrue  which  does  not  express  things  ex- 
actly as  they  are.  But,  in  another  and 
broader  sense,  the  word  'true'  is  often  used 
as  a  synonym  of  'honest,'  'sincere,'  *not 
fraudulent.'  Looking  at  all  the  clauses  of 
the  application,  in  connection  with  the  pol- 
icy, it  is  reasonably  clear — certainly  the 
contrary  cannot  be  confidently  asserted — 
that  what  the  company  required  of  the  ap- 
plicant, as  a  condition  precedent  to  any 
binding  contract,  was  that  he  would  observe 
the  utmost  good,  faith  towards  it,  and  make 
full,  direct,  and  honest  answers  to  all  ques- 
tions, without  evasion  or  fraud,  and  with- 
out suppression,  misrepresentation,  or  con- 
cealment of  facts  with  which  the  company 
ought  to  be  niade  acquainted,  and  that  by 
so  doing,  and  only  by  so  doing,  would  he 
be  deemed  to  have  made  'fair  and  true  an- 
swers.* "     Moulor  V.  American  L.  Ina.    Co. 
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111  U.  S.  335,  345,  28  L.  ed.  447,  450,  4  Sup. 
Ct.  Rep.  466,  471. 

The  application  in  the  case  at  bar  does  not 
contain  the  word  "warranted."  It  purports 
to  be  a  declaration  or  statement,  and  not  a 
warranty.  In  Moulor  v.  American  L.  Ina, 
Co.  Ill  U.  S.  335.  345,  28  L.  ed.  447,  450,  4 
Sup.  Ct.  Rep.  466,  471,  the  word  "war- 
ranted" was  used  in  the  application  which 
was  part  of  the  contract  sued  on.  The  lan- 
guage in  the  application  for  insurance  in 
that  case  was:  "It  is  hereby  declared  and 
varranted  that  the  above  are  fair  and  true 
answers  to  the  foregoing  questions."  Not- 
withstanding this  language,  the  court  held 
that  there  was  not  a  warranty  in  the  strict 
$ense  that  would  make  the  contract  void  if 
there  was  a  statement  not  literally  true 
made  in  answer  to  the  questions.  The  court 
held  that,  in  the  absence  of  intentional  mis- 
statement or  fraudulent  misrepresentation, 
the  contract  of  insurance  was  valid. 

Recently,  the  supreme  court  of  Georgia 
has  had  occasion  to  construe  §  2099  of  the 
Georgia  Code.  In  the  court  below  the  re- 
quest had  been  made  for  a  charge  that  the 
policy  would  be  made  void  if  the  applicant 
failed  to  give  the  names  of  other  insurance 
companies  to  which  he  had  applied  for  in- 
soranee.  He  had  given  the  name  of  one, 
when  he  had  applied  to  several.  A  charge 
was  also  asked  that  the  policy  would  be 
made  void  because  he  had  given  the  name  of 
only  one  physician  who  had  attended  him 
during  the  last  ten  years,  when,  in  fact,  dur- 
ing that  time  he  had  been  attended  by  sev- 
eral others.  The  trial  court  refused  to  give 
the^  charges,  and  the  refusal  was  assigned 
as  error  iiT  the  supreme  court.  It  was  held, 
Atkinson.  J.,  delivering  the  opinion  of  the 
court  and  all  the  justices  concurring,  that 
the  court  did  not  err  in  refusing  to  give  the 
charges.  **It  will  be  seen,"  said  the  learned 
justice,  "that,  if  the  instruction  requested 
corr<»otly  stated  the  law,  a  policy  would  be 
avoided  because  of  a  mere  omission  upon  the 
part  of  the  assured  to  state  a  material  fact, 
without  reference  to  the  motive  by  which 
he  was  influenced  in  omitting  to  make  such 
statement.  An  omission  to  state  is  the 
<H|niva]ent  of  a  failure  to  state,  and  by  our 
CiTil  Pode  ( §  2099 ) ,  it  is  expressly  provided 
aa  follows:  'A  failure  to  state  a  material 
fact,  if  not  done  fraudulently,  does  not  void; 
but  the  wilful  concealment  of  such  a  fact, 
which  would  enhance  the  risk,  will  void  the 
policy.'  The  request  under  consideration 
was  not  adjusted  to  the  section  of  the  Code 
we  have  just  quoted,  because  if  the  failure 
to  state  the  fact  was  the  result  of  an  over- 
^ii;ht  or  other  cause,  and  was  not  done 
fraudulently,  it  would  not  avoid  the  pol- 
Sey.  The  omission  from  the  request  of  the 
word  'fraudulently'  put  it  in  direct  opposi- 
tion to  the  Code  provision  above  referred  to, 
and  it  was  therefore  properly  refused  by 
th«»  court.'*  German  American  Mut.  Life 
i«*o.  V.  Farley,  102  Ga.  720,  744,  29  S.  E. 
615. 

2.  Martin  A.  Jeffords  applied  for  and  ob- 
tained the  policy  on  his  own  life.  He  is 
33  L.  R.  A. 


conclusively  presumed  to  have  an  insurable 
interest  in  his  own  life.  Bliss,  Ins.  §  17. 
He  directed  who  should  be  the  beneficiaries. 
His  wife  was  to  receive  $3,0'00,  and  his 
brother,  Thomas  C.  Jeffords,  $10,000.  This 
latter  sum,  by  agreement  between  the  par- 
ties, was  "to  protect  his  child  or  children." 
He  had  one  child  to  survive  him.  The  first 
premium  was  paid  out  of  the  money  of  Mar- 
tin A.  Jeffords.  The  other  premiums  were 
paid  by  Thomas  C.  Jeffords  for  his  brother. 
The  insurance  company  receipted  for  the 
money  as  paid  by  Martin  A.  Jeffords.  The 
fact  that  Thomas  C.  Jeffords  paid  the  pre- 
miums did  not  invalidate  the  policy.  On 
the  facts  stated,  it  was  not  a  wager  policy. 
A  man  may  take  out  a  policy  of  insurance 
upon  his  life  for  the  benefit  of  his  brother, 
and  it  is  immaterial  what  arrangement  is 
made  between  them  for  the  payment  of  the 
premiums.  AStna  L.  Inn.  Co.  v.  Fra/nce,  94 
U.  S.  561,  24  L.  ed.  287;  Union  Fraternal 
League  v.  Walton,  109  Ga.  4,  46  L.  R.  A. 
424,  34  1^  £.  317.  It  follows  that  the  court 
did  not  err  in  giving  charge  numbered  9. 

3.  The  court  charged  the  jury  that  they 
should  closely  scan  evidence  prepared  by 
William  E.  Gary  and  R.  C.  Milliken,  in- 
spectors of  the  defendant  in  error.  Gary 
obtained  a  written  statement  of  Mrs.  Jef- 
fords, the  widow  of  the  insured,  and  Milli- 
ken obtained  a  written  statement  from  Dr. 
Hall.  These  statements  were  offered  in  evi- 
dence, and  tended  to  contradict  the  evidence 
of  Mrs.  Jeffords  and  Dr.  Hall  given  on  the 
trial.  The  charge  referred  to  is  numbered 
10,  and  is  set  out  in  full  in  the  statement 
of  the  case.  The  giving  of  this  charge  is 
assigned  as  error.  William  E.  Gary,  one 
of  the  inspectors,  sought  and  had  two  in- 
terviews with  Mrs.  Jeffords, — one  in  Georgia 
and  one  at  her  home  in  Florida.  Gary,  on 
cross-examination,  stated  that  he  informed 
her  of  the  "result"  of  some  suit  recently 
brought  against  an  insuraAce  company 
where  the  defense  of  fraud  and  conspiracy 
was  made,  and  he  told  her  "that  if  the 
company  refused  to  pay  her  she  could  not 
recover  .  .  .  unless  the  courts  reversed 
themselves.  I  cited  cases,  no  doubt."  He 
denied  making  any  threats,  saying:  "I 
halfe  been  in  this  business  twenty  years, 
and  I  never  make  any  threat  in  any  case, 
sir."  An  important  question  in  the  case 
was  whether  Dr.  Hinman  had  examined  the 
insured  after  the  policy  was  issued,  or  in 
1894,  before  it  was  issued.  Gary  testified 
that  Mrs.  Jeffords  said  "it  was  in  1894." 
Mrs.  Jeffords  testified  as  to  the  interviews. 
She  said  that  "Mr.  Gary  seemed  very  sym- 
pathetic;" that  the  paper  she  signed  was 
written  in  his  presence,  and  partly  from  his 
dictation;  that  Gary  assured  her  that  her 
claim  would  be  paid  in  full;  and  that  she 
was  very  much  agitated  when  she  wrote  the 
paper.  The  statement  signed  by  Dr.  Hall, 
which  was  offered  in  evidence,  was  obtained 
by  the  other  inspector,  R.  C.  Milliken.  Dr. 
Hairs  evidence  tended  to  show  that  the 
statement  was  not  entirely  correct.    Milli- 
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ken  approached  Hall,  and  askedjiim  to  sign 
the  paper.     Dr.  Hall  testified: 

• 

Q.  Under  what  circumstances  did  they 
get  that  statement  from  youT 

A,  He  [Milliken]  was  going  over  there. 
Seemed  to  be  gathering  up  proofs  for  his 
side  of  the  case.  He  was  wanting  to  write 
them  up  and  outline  the  manner  in  which 
they  might  not  be  mistaken,  and  that  my 
interrogatories  might  corroborate  such 
statement  as  I  made  to  him.  And  at  that 
time  I  told  him,  when  he  drew  up  those  pa- 
pers, that  some  things  are  not  fresh  in  my 
mind  at  the  moment,  and  I  told  him  at  the 
time,  if  I  recollected  things  more  clearly, 
I  should  correct  them. 

Q.  You  reserved  the  right  to  make  cor- 
rections ? 

A.    Yes,  B^T, 

Dr.  Hairs  evidence  tended  to  show  that 
the  statement  prepared  by  Milliken  and 
signed  by  him  was  materially  inaccurate.  - 

In  this  state  of  the  evidence,  we  think 
the  court  was  amply  justified  in  giving  the 
instructions.  These  inspectors  were  the 
agents  of  the  plaintiff  in  error.  They  were 
engaged  in  preparing  a  defense  in  this  case. 
An  insurance  company  can  only  act  through 
its  agents.  It  is,  as  the  learned  trial  judge 
said,  a  legitimate  business  to  investigate  the 
facts  of  a  case  that  will  probably  be  litigat- 
ed. Still,  the  fact  that  agents  so  employed 
are  likely  to  be  partial  to  their  principals 
is  well  known.  And,  if  the  mode  of  obtain- 
ing admissions  indicates  that  a  skilled  and 
experienced  person  has  unduly  influenced  or 
unfairly  induced  admissions,  such  facts 
should  be  closely  scanned  by  the  jury,  and 
should  greatly  affect  the  weight  to  be  given 
to  the  admissions.  Thie  position  of  these  in- 
spectors or  agents  preparing  a  case  is  anal- 


ogous to  that  of  an  attorney  performing  the 
same  service.  If  an  attorney  becomes  a  wit- 
ness in  a  case  he  is  trying,  it  is  perfectly 
proper  for  the  jury,  in  weighing  his  evi- 
dence, to  consider  his  relation  to  the  case, 
and  his  conduct  in  procuring  evidence.  In 
common-law  courts  it  was  formerly  doubted 
whether  a  lawyer  retained  in  a  cause,  and 
who  was  taking  part  in  the  trial,  was  a  com- 
petent witness  ( 1  Wharton,  Ev.  §  420 )  ; 
and  in  the  civil  law  the  advocate  or  pro- 
cureur  of  a  party  was  not  received  as  a 
witness.  "Their  testimony,"  says  Pothier, 
"would  be  liable  to  the  suspicion  of  par- 
tiality, if  they  were  witnesses  in  favor  of 
their  parties,  and  there  would  be  an  inde- 
cency in  admitting  them  as  witnesses 
against  them."  1  Pothier,  Obligations 
(Evans)  405.  Referring  to  the  proof  of 
admissions  prove<l  by  an  attorney  in  the 
cause  as  made  to  hira  by  the  opposing  party, 
Sandford,  J.,  speaking  for  the  court,  said: 
"Moreover,  testimony  by  an  attorney  of 
such  admissions,  made  to  him  by  the  oppo- 
site party,  affecting  a  really  doubtful  or 
litigated  point,  are  always  regarded  with  ex- 
treme suspicion  and  distrust  by  both  courts 
and  juries."  Little  v.  McKeon,  1  Sandf. 
607,  609.  The  parties  themselves,  and,  of 
course,  their  agents  and  attorneys  also,  are 
now  competent  i^itnesses.  Their  evidence 
goes  to  the  jury  as  that  of  any  other  wit- 
nesses. The  rules  that  once  excluded  them 
as  witnesses  have  long  ceased  to  be  rules, 
but  their  evidence  goes  to  the  jury  to  be 
considered  by  them  in  view  of  the  witness's 
relation  to  the  case.  Th^  question  of  credi- 
bility of  every  witness  is  for  the  jury.  As 
the  jury  should  consider  such  relation,  there 
can  be  no  error  in  the  court's  properly  call- 
ing it  to  their  attention.  The  court,  we 
think,  did  not  err  in  giving  this  charge. 
The  judgment  is  affirmed. 
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CENTRAL  OF  GEORGIA  RAILWAY  COM- 
PANY, Plff.  in  Err., 

V. 

Pearl  PERKERSON.  * 

(112  Ga.  923.) 

*].  Tliere  Tvaa  no  error  in  refusing  to 
grant  a  nonsuit. 

8.  In  an  notion  for  the  homicide  of  n 
milroad  employee  proof  of  bis  usual 
earnings  as  such  employee,  within  a  reason- 
able period  of  time  prior  to  bis  deatb,  is  ad- 
missible. There  Is  no  arbitrary  rule  which 
confines  the  proof  upon  this  point  to  what  be 

•Ifeadnotes  by  Fish,  J. 


Note. — As  to  right  of  Judge  to  order  a  re- 
mittitur in  actions  for  damages,  see  earlier 
cases  in  this  series  as  follows :  Albany  y.  Sikes 
(Qa.)  26  L.  R.  A.  653  :  Kliegel  v.  Altken  (Wis.) 
S.5  li.  R.  A.  249:  Tucker  v.  Hyatt  (Ind.)  44 
L.  R.  A.  129 :  and  Detzur  v.  B.  Stroh  Brewing 
Co.  (Mich.)  44  L.  R.  A.  600. 
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was  actually  earning  at  the  Tery  time  of  his 
death. 

3.  The  rnle  that  the  Trido-vr  of  n  rail- 
road employee  cannot  reco-rer  of   the 

company  employing  him  for  his  homicide,  if 
his  negligence  contributed  thereto,  was  stated 
with  sufficient  fullness  in  the  general  charge  : 
and,  if  counsel  for  the  defendant  desired  more 
particular  instructions  on  this  point,  the 
same  should  have  been  specially  requested. 

4.  The  trial  Jndtre  has  no  po-vrer  to  or-> 
der  that,  as  a  condition  to  the  refusal  of  a 
new  trial,  a  portion  of  the  verdict  shall  be 
written  off  as  excessive,  except  where,  f rona 
the  application  of  the  law  to  the  evidence, 
the  excess  can  be  accurately  ascertained. 

5.  There  "^vaa  no  material  error  in  Any 
of  the  charflT^s  complained  of,  when  read 
in  connection  with  the  whole  charge ;  nor 
was  there  any  error  in  the  rulings  of  the 
court  upon  the  admission  of  evidence  to  which 
exception  is  taken. 

(February  26,   1001.) 
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ERROR  to  the  Macon  City  Court  to  re- 
view a  judo^ent  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
the  negligent  killing  of  plaintiff's  husband. 

The  facto  are  stated  in  the  opinion. 
Messrs.  Hall  Sb  Wimberly  and  R.  C. 
Jordan  for  plaintiff  in  error. 
Mifisrs.  Overry  Sb  Hall  for  defendant  in 

error. 

Fisli,  J.,  delivered  the  opinion  of  the 
court: 

Pearl  Perkerson  brought  an  action  for 
damages  against  the  Central  of  Georgia 
Puiilway  Company  for  the  homicide  of  her 
husband,  Marion  A.  Perkerson.  Upon  the 
trial  the  plaintiff  proved  that  her  husband 
M.19  killed  by  the  running  of  the  defendant's 
train;  that  at  the  time  of  his  death  he  was 
t/iirty-two  years  old,  and  was  in  the  employ 
of  tlie  defendant  as  a  yard  conductor  or  fore- 
njin,  receiving  $65  per  month  for  his  serv- 
ices, which  position  he  had  held  for  about 
three  months;  that  prior  to  this  he  had  been 
for  seven  or  eight  years  a  passenger  con- 
ductor, in  whi<3i  position  he  earned  from 
^100  to  $110  per  month,  and  then  a  freight 
conductor,  receiving  from  $75  to  $85  per 
month.  She  testified  that  he  gave  up  his 
position  as  passenger  conductor  "because  of 
his  health,  his  meals  being  so  irregular," 
but  she  thought  he  was  in  perfect  health  at 
the  time  of  his  death.  The  mortality  and 
annuity  tables  contained  in  70  Ga.  843, 
were  put  in  evidence.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $10,833.- 
33.  The  defendant  moved  for  a  new  trial. 
This  motion  was  overruled,  except  as  to  the 
frround  complaining  that  the  verdict  was  ex- 
(^•^jiive,  upon  which  ground  the  court  ordered 
tiiat  a  new  trial  be  granted  unless  the  plain- 
tiif  should  write  off  from  the  verdict  a  des- 
ignated amount.  The  plaintiff  complied 
with  this  requirement,  and  a  new  trial  was 
thereupon  refused.  The  defendant  then  ex- 
ceptH  to  the  judgment  of  the  court  overrul- 
ing the  motion. 

1.  The  evidence  submitted  for  the  plaintiff 
authorized  a  recovery  in  her  behalf,  and  the 
r«*fn«jil  of  a  nonsuit  was  pi  oper. 

2.  Error  is  assigned  upon  the  ruling  of 
the  f-ourt  in  permitting,  over  the  objection  of 
the  defendajit,  the  plaintiff  to  prove  by  one 
of  the  defendant's  witnesses  the  usual  eam- 
:nc5  of  a  freight  conductor  in  the  employ- 
«n«nt  of  the  defendant.  Tlie  objection  urged 
to  the  admiseibilityof  this  testimony  is  "that 
F'Uintiff's  husband  was  what  was  called  a 
'jard  foreman,'  and  not  a  freight  conductor, 
tnd  tliat  plaintiff  could  only  prove  what  he 
'^24  fuming  in  the  capacity  in  which  he  was 
irking,  and  that  it  was  not  competent  to 
prove  what  might  be  earned  by  persons  in 
''^aer  employments,  but  that  the  same  was 
^tingent  and  speculative,  and  that  said 
t^timony  wais  irrelevant  and  inadmissible." 
^t  appears  from  the  evidence  that  the  plain- 
tifT\  husband  at  the  time  of  his  death  was 
^nploved  by  the  defendant  as  a  yard  con- 
fer or  foreman,  and  received  for  his  serv- 
^  a«  inch  $65  per  month.  He  had  been ' 
MLR.  A. 


for  seven  or  eight  years  a  passenger  con- 
ductor, in  wlReh  position  he  received  $100 
per  month,  part  of  the  time  receiving  $110 
per  month.  He  gave  up  this  position,  "be- 
cause of  his  health,  his  meals  being  so  ir- 
regular," and  then  was  a  freight  conductor 
for  not  quite  a  year,  earning  from  $75  to 
$85  per  month,  and  then  took  the  position  in 
which  he  was  employed  at  the  time  of  his 
death,  which  he  had  held  for  about  three 
months.  At  the  time  that  he  was  killed  by 
the  running  of  the  defendant's  train,  he  was, 
in  the  opinion  of  his  widow, — the  only  wit- 
ness who  testified  as  to  his  physical  condi- 
tion,— in  perfect  health.  Epperson,  a  wit- 
ness for  the  defendant,  testified  that  he  was 
superintendent  of  the  second  division  of  the 
defendant's  railway,  extending  from  Macon 
to  Atlanta  and  from  Barnsvifle  to  Thomas- 
ton,  and  as  such  had  charge  of  the  yard  in 
Macon,  where  Perkerson,  the  plaintiff's  hus- 
band, was  employed,  ajid  where  he  was 
killed.  He  testified  further:  "I  knew  Mr. 
Perkerson.  I  had  known  him,  I  reckon, 
thirteen  or  fourteen  years;  maybe  not  quite 
80  long.  He  was  quite  young  when  I  first 
knew  him.  The  first  railroading  he  done 
was  for  me.  He  came  to  me  on  the  L.  A  N. 
He  came  to  me  here  in  Macon,  and  I  recom- 
mended him  to  the  yardmaster.  I  regarded 
him  as  a  reliable  man,  and  a  man  that  un- 
derstood his  business;  bright,  intelligent 
man.  When  I  first  knew  him,  my  recol- 
lection is,  he  was  flagging  on  the  work  train. 
It  pays  about  $50  per  month.  A  good  many 
things  on  the  train  are  lower  than  that.  He 
has  been  rising  in  his  calling.  I  don't  know, 
but  I  suppose  his  prospects  for  further  pro- 
motion were  fair.  I  suppose  he  could  have 
gotten  very  easily  back  to  where  he  had  been 
as  passenger  train  conductor.  I  don't  think 
he  was  intelligent  enough  to  fill  positions 
higher  than  that.  In  fact,  I  always  thought 
he  would  make  a  first-class  conductor,  or 
yard  master  in  a  small  yard.  A  yard  mas- 
ter gets  different  prices, — from  $90  to  $130 ; 
and  some  as  high  as  $150  or  $300.  I  don't 
think  he  could  have  filled  the  yard  here  in 
the  course  of  time.  I  never  had  made  up 
my  mind  at  all  as  to  making  him  yard  mas- 
ter of  Macon,  here.  He  was  on  the  line  of 
promotion,  as  all  men  are  who  do  their 
duty."  Counsel  for  plaintiff  in  error,  re- 
ferring to  the  evidence  as  to  the  earnings  of 
a  freight  conductor,  in  their  brief,  say:  "Tt 
will  be  seen  from  the  brief  of  evidence  that 
a  great  deal  of  testimony  similar  to  this  in 
character  was  admitted.  We  deemed  it  un- 
necessary to  assign  error  in  each  separate  in- 
stance, as  the  principle  is  the  same  in  all 
these  instances.  If  it  was  error  to  admit 
testimony  as  to  the  earnings  of  freight  con- 
ductors, it  would,  of  course,  be  error  to  admit 
the  similar  testimony  as  to  what  passenger 
conductors  can  earn,  and  as  to  what  yard 
masters  can  earn;  and  hence  we  thought  one 
assignment  was  sufficient  to  present  the 
question  squarely  to  the  consideration  of  the 
court." 

Ought  the  plaintiff  in  this  case,  in  endeav- 
oring to  furnish  the  jury  with  data  from 
which  to  estimate  the  financial  value  of  tfaa 
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life  of  the  decedent  bad  he  lived,  have  been, 
so  far    Bs    his    earning  capacity  was    con- 
cerned, confined  to  proof  of  what  he  was 
■actually  earning  at  the  time  of  bis  death? 
It  is  pretty  well  established  tba£  in  proving 
the  value  of  the  life  of  a  deceased  employee 
it  is  not  competent  to  prove  that  be  was  in 
the  line  of  promotion  in  hia  calling,  and  the 
increased  rate    of    wages  which  he    would 
have  received  if  promoted.     8  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  943,  and  cases  cited.     See 
tilso   Richmond   d   D.  R.  Co.  v.   Allison,  86 
Oa.  145,  11  L.  R.  A.  43,  12  S.  E.  352.     Tlie 
reason  for  the  rule  is  that  the  chances  for 
promotion   are   too   remote   and   dependent 
upon  too  many  contingencies  to  be  consid- 
ered.    8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
943.     It    is,   however,    competent   to   prove 
what  were  the  accustomed  earnings  of  the 
deceased.    Abbott,   Trial    Ev.    2d   ed.   758; 
Louisville^  E.  &  8t,  L,  R,  Co.  v.  Clarke^  152 
U.  S.  230,  38  L.  ed.  422,  14  Sup.  Ct.  Rep. 
679;  Mclntyre  v.  tfew  York  C.  R.  Go.  37  N. 
Y.  287,  35  How.  Pr.  36.     The  apparent  rea- 
son for  this  rule  is  that  what  a  man  usually 
earned,  within  a  reasonable  period  of  time 
prior  to  his  death,  is  about  as  reliable  datum 
upon  which  to  estimate  what  his  probable 
future    earnings  would  have    been,  had    he 
lived,  as  can  be  found.     It  is  not  permissible 
to  prove  what  the  deceased  could  have  earne<l 
in  a  calling  in  which  he  had  never  engaged, 
but  for  which,  in  the  opinion  of  witnesses, 
he  was  well  qualified.     Nor,  as  we  have  seen, 
in  the  case  of  an  employee,  to  prove  that 
there  were  chances  of  promotion  in  the  serv- 
ice in  which  he  waa  engaged,  and  what  his 
earnings  would  have  been  if  he  had  lived 
and  been  promoted  to  a  more  remunerative 
position  than  he  had  ever  held.     The  proof 
is  not  allowed  to  enter  the  domain  of  pure 
conjecture  or  speculation.     But  it  does  not 
follow  from  this  that  proof  of  what  a  rail- 
road employee  earned  up  to  a  short  while  be- 
fore his  death,  in  his  chosen  calling,  is  to  be 
excluded  because  at  the  very  time  of  his 
death  he  was  not  lilling  the  particular  posi- 
tion or  positions  in   which  these  earnings 
were  made.     Demonstrated  skill  and  capac- 
ity are  one  thing,  conjectural  skill  and  ca- 
pacity are  another  thing.     Proof  of  wages 
actually  earned  and  received  by  an  employee 
in  a  nonpolitical  position,  for  which  he  had 
demonstrated  his  fitness,  which  go  to  make 
up  his  average  earnings,  within  a  reasonable 
period  of  time  prior  to  his  death,  is  differ- 
ent from  proof  of  his  probable  chances,  had 
he  survived,  to  be  promoted  to  a  better  posi- 
tion than    he    had  ever    occupied,  and    for 
which  he  had  not  demonstrated  his  fitness, 
in  which  he  could  have  earned  higher  wages 
than  he  had  ever  done  in  the  past.     In  the 
one    case  the   proof  deals  with    established 
facte   and    demonstrated   capacity;    in    the 
other  it  has  to  do  with  imaginary  facts  and 
speculative  capacity.     In  the  one  case  the 
proof    shows    what    a    man    has    actually 
earned;  in  the  other  it  shows  what,  under 
speculative    contingencies,    he    could     earn. 
What  were  this    young  man's   accustomed 
eavninjrs?     What  was  his  dcnionstrated  ca- 
pacity to  earn  money?     It  seems  to  us  that 
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these  are  questions  which  a  jury  could  prop- 
erly consider,  along  with  others  involving 
his  age,  his  health,  his  habits,  his  expectancy 
of    life,  etc.,    in    determining   the    financial 
value  of  bis  li/e.     For  a  period  of  seven  or 
eight  years  prior  to  his  death,  Perkerson, 
who  was  only  thirty-two  years  old  when  he 
died,  had   been  a  passenger  conductor,  re- 
ceiving from  $100  to  $110  per  month,  which 
position  he  voluntarily  gave  up  because  his 
health   had   been   temporarily   impaired  by 
reason  of  the  irregularity  of  his  meals.  Then 
he  was  a  freight  conductor  for  not  quite  a 
year,  receiving  from  $75  to  $85  per  month; 
and  then  a  yard  conductor  or  foreman,  for 
about  three  months,   in  which  position  he 
was  employed  at  the  time  of  his  death.    At 
the  time  of  his  death  he  was,  in  the  opinion 
of  the  only   witness   who  testified   on  this 
point,  in  perfect  health.     Under  thpf»e  cir- 
cumstances, would  it  be  fair  or  just,  in  esti- 
mating the  future  value  of  his  life  had  he 
lived  out  his  expectancy,  to  restrict  the  proof 
to  what  he  earned,  for  the  brief  period  of 
about  three  months  immediately  preceding' 
his  death,  when  for  about  eight  years  im- 
mediately prior  to  this  he  had  been  contin- 
uously earning  higher  wages,   unless   there 
was  something  in  the  proof  to  show  that  his 
capacity  to  earn  such  higher  wages  had  been 
lost  or  diminished?     We  think  not.     In  our 
opinion,  it  was  competent  to  introduce  evi- 
dence to  show  the  demonstrated  capacity  of 
the  decedent  to  earn  money,  and  what  his 
usual  earnings  were,  as  a  railroad  employee, 
within    a    reasonable    period    prior    to    his 
death.     The  only  element  of  conjecture  in- 
volved was  whether  an  experienced  and  well- 
qualified  railroad  conductor,  in  good  health, 
and  only  thirty-two  years  of  age,  who  had 
voluntarily  given  up  his  position  as  a  pas- 
senger conductor,  who  had  been  for   some 
time  before  he  attained  his  majority   and 
afterwards  in  railroad  service,  and  who  had 
been   for  about  three  months   immediately 
prior  to  his  death  employed  by  the  defend- 
ant as  yard  conductor  or  foreman,   would 
have  again  obtained  employment  as  a  pas- 
senger or  freight  conductor.     In  the  opinion 
of  tJie  superintendent  of  the  division  of  the 
defendant's  railway  upon  which  the  deceased 
was  employed  when  he  was  killed,  and  who 
had  known  him,  as  a  railroad  employee,  for 
thirteen  or  fourteen  years,  he  could  have  eas- 
ily gotten  back  to  his  old  position  as  a  pas- 
senger conductor.    We  are  of  opinion  that 
the  evidence  was  properly  admitted  for  the 
purpose  of  showing  the  usual  earnings  of 
the  decedent,  as  a  railroad  employee,  within 
a   reasonable  time  prior  to   his    death.     It 
would  have  been  proper  to  exclude  the  proof 
as  to  what  yard  masters  usually  earn,  as 
evidence  upon   this  point  did   not  tend    to 
show    the    accustomed  earnings  of    the  de- 
ceased, he  never  having  been  a  yard  master. 
3.  One  of  the  grounds  of  the  motion  for  a 
new  trial  complained  that  the  court  "w^holly 
failed  to  charge  or  instruct  the  jury  ujxiu 
the  defense  developed  at  the  greatest  length 
in  the  testimony  of  the  witnesses  for  the  de- 
fendant, and  most  stressed,  viz.  that,  as  the 
defendant  contends,  it  was  negligence  on  the 
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part  of  plaintiff's  husband  to  put  himself  in 
A  place  of  danger,  where  he  was  killed,  with- 
out taking  such  steps  as  were  proper  and  re- 
quired by  the  rules  of  the  company,  and  the 
rules  of  prudence,  to  make  his  presence 
known  to  the  persons  in  charge  of  the  en- 
gine, and  to  notify  the  engineer,  or  other  per- 
son in  charge  of  the  engine,  not  to  move  the 
train  while  he  should  Uius  be  at  work  in  a 
position  of  danger,  and  wholly  failed  to  in- 
stinct the  jury  that  it  was  for  them  to  say 
whether  or  not  such  omission  on  his  part 
constituted  negligence;  and  whether  or  not 
such  omission  and  failure  on  his  part  might 
be  looked  to  by  them  in  determining  the 
question  of  his  fault  or  freedom  from  fault 
in  and  about  the  matter  which  caused  his 
death.*'  The  court  did  charge:  "If  the 
jury  should  believe  from  the  evidence  that 
the  deceased,  Marion  A.  Perkerson,  negli- 
gently, either  immediately  or  remotely,  di- 
rectly or  indirectly,  caused  the  injury,  or  any 
part  of  it,  or  contributed  to  it  at  all,  the 
plaintiff  would  not  be  entitled  to  recover  in 
this  case.  In  order  for  the  plaintiff  to  re- 
cover, the  plaintiff's  husband  must  be  blame- 
less about  the  business  which  caused  the  in< 
jury."  And  further  charged:  "If  you  find 
from  the  evidence  that  a  drawhead  had  been 
pulled  ont  from  the  cabooee  by  an  engine  of 
the  defendant  company  that  had  been  con- 
nected witn  a  train;  and  if  you  find  that  the 
yard  conductor.  Marion  A.  Perkerson,  was 
seeking  to  remove  that  drawhead;  and  if 
you  find  he  exercised  prudence  and  care  in 
doing  so;  and  if  you  find  that  he  was,  while 
doing  this  work,  if  you  find  he  was  in  the 
discharge  of  his  duty,  exercising  all  prudence 
and  earc,  he  was  killed  by  the  negligence  of 
the  defendant  company, — you  would  then  be 
authorized  to  find  a  verdict  for  the  plain- 
tiff. If  you  find,  on  the  contrary,  that  in 
the  discharge  of  that  duty  he  was  not  ex- 
ereUing  all  care  and  prudence,  and  if  he 
was  killed  in  the  exercise  or  discharge  of 
that  duty,  whether  by  the  negligence  of  the 
J^inipany'or  not,  you  would  be  authorized  to 
find  for  the  defendant,  provided  you  find 
that  the  fault,  if  you  find  a  fault  upon  the 
part  of  Perkerson  in  the  discharge  of  that 
duty,  contributed  in  an  appreciable  degree 
to  the  injury  or  blows  that  he  received  that 
brought  bis  death.  Now,  gentlemen  of  the 
jury,  in  ascertaining  the  truth  as  to  that 
transaction  you  look  to  all  the  evidence  and 
surroundings,  and  determine  whether  or  not 
the  yard  conductor,  Perkerson,  was  in  the 
dis<?harge  of  his  duty  upon  that  occasion. — 
whether  he  was  exercising  the  prudence  and 
care  that  was  proper  and  commensurate 
with  the  surroundings.  You  consider  the 
mnoundings,  and  consider  all  the  facts  and 
eircumstances  relating  to  the  transaction  as 
it  existed.  .  .  .  Now,  look  to  all  the 
facte  and  circumstances  as  to  how  that  draw- 
Wd  was  removed,  and  how  it  was  carried 
4*'ay.  .  .  .  The  question,  g<2ntlemen  of 
ibe  jury,  upon  that  proposition,  is  whether 
f>r  not  the  yard  foreman,  Perkerson,  in  the 
dL<^;harge  of  that  duty  exercised  the  pru- 
rience and  caution  that  was  properly  com- 
•■^nsurate  with  the  danger,  if  there  was 
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any  danger  in  the  work."  The  part*  of  the 
charge  we  have  quoted,  as  well  as  other 
parts  of  it,  statea  with  sufficient  fullness 
that  the  plaintiff  could  not  recover  if  her 
husband's  negligence  contributed  to  his  hom- 
icide;  and,  if  counsel  for  defendant  desired 
more  particular  instructions  on  this  point, 
the  same  should  have  been  specially  re- 
quested. 

4.  As  we  have  seen,  the  plaintiff  recovered 
a  verdict  for  $10,833.33.  In  reference  to  the 
ground  in  the  motion  for  a  new  trial  that 
the  verdict  was  excessive,  the  order  of  the 
court  rendered  upon  the  hecuring  of  the  mo- 
tion recites:  "As  to  said  ground  it  is  or- 
dered and  adjudged  by  the  court  that  a  new 
trial  be  and  is  hereby  granted  solely  on  said 
ground,  unless  the  plaintiff  in  said  suit  shall 
write  off  from  the  verdict  the  sum  of  $2,- 
333.33,  so  as  to  leave  the  recovery  in  said 
case  amounting  to  $8,500,  and  said  latter 
sum  to  l)ear  interest  at  7  per  cent  per  an- 
num from  the  date  heretofore  rendered  in 
said  causa  .  .  .  But  in  the  matter  of 
amount  the  court  finds  that  a  verdict  of  $8,- 
500  would  have  been  and  will  be  a  proper 
one  in  said  cause,  doing  substantial  justice 
to  all  parties."  The  defendant  excepted  to 
the  overrrfing  of  its  motion  for  a  new  trial, 
and  made  the  point  that  the  judge  had  no 
power  in  this  case  to  order  a  part  of  the  ver- 
dict to  be  written  off,  as  a  condition  to  the 
refusal  of  a  new  trial,  and  upon  compliance 
by  the  plaintiff  with  such  condition  to  over- 
rule the  same.  Under  what  circumstances 
the  trial  judge  may  order  part  of  a  verdict 
to  be  remitted  is  a  question  upon  which  the 
decisions  of  this  court  are  not  in  entire  har- 
mony. It  has  been  ruled  several  times,  in 
effect,  that  where  some  definite  and  readily 
ascertainable  portion  of  a  verdict  should  not, 
under  the  law  and  the  facts  of  the  case,  have 
been  recovered  by  the  plaintiff,  the  trial 
judge  may  order  that  such  illegal  portion  be 
remitted  by  the  plaintiff,  or  a  new  trial  will 
be  granted.  In  Vigal  v.  Casilchen-y,  67  Ga. 
600,  which  was  an  action  upon  a  trustee's 
bond,  the  court  charged  the  jury  that  if  the 
trustee  charged  himself,  in  his  returns,  with 
10  per  cent  interest,  that  would  be  evidence 
that  he  made  10  per  cent,  and  the  jury 
should  find  the  principal,  with  10  per  cenV 
interest  to  the  time  of  the  trial.  There  was 
a  verdict  against  the  defendant,  charging 
him  with  interest  at  10  per  cent.  In  his  mo- 
tion  for  a  new  trial  he  complained  of  the 
above-stated  charge.  The  court  ordered  all 
interest  over  7  per  cent  to  be  written  off, 
and,  upon  compliance  by  the  plaintiflT  with 
such  direction,  that  a  new  trial  be  refused. 
The  plaintiff  complied  with  such  order. 
Upon  exception  by  the  defendant,  this  court 
decided  there  was  no  error  in  the  ruling 
made  by  the  trial  judga  In  that  case  the 
illegal  part  of  the  verdict  was  apparent, 
and  there  was  no  uncertainty  about  it. 
Whaley  v.  Broadioater,  78  Ga.  336,  was  a 
suit  on  account.  One  of  the  defendant's 
pleas  was  set-off.  The  plaintiff  admitted 
ins  indebtednc>^9  to  the  defendant  in  a  given 
sum.  The  Jury  found  for  the  plaintiff  the 
full  amount  of  the  account  sued  on.     The  de. 
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fendant  moved  for  a  new  trial,  which  the 
court  granted  unless  the  plaintiff  would 
write  off  the  amount  admitted  to  be  due  the 
defendant.  The  plaintiff  complied  with 
such  condition,  whereupon  the  new  trial  was 
refused.  This  court,  in  affirming  the  judg- 
ment below,  ruled  that  as  there  was  enough 
evidence  to  sustain  the  verdict,  except  as 
to  the  sum  written  off,  there  was  no  error 
in  the  disposition  of  the  motion  for  a  new 
trial  made  by  the  court  below.  In  Brown  v. 
/son,  105  Ga.  722,  31  S.  E.  742,  it  was  held: 
"Where  the  charge  of  the  court  complained 
of  in  the  motion  for  a  new  trial  oould  not 
possibly  have  affected  the  finding  of  the 
jury,  excapt  as  to  one  item  in  their  verdict, 
and  where  the  amount  of  this  item  was 
written  off  by  plaintiff's  counsel,  the  charge, 
even  if  erroneous,  was  thus  made  harmless 
to  defendant;  and  hence  there  was  no  error 
in  refusing  a  new  trial  on  thi:>  ground."  In 
that  case,  upon  the  hearine  of  a  motion  for 
a  new  trial  made  by  the  defendant,  the  court 
directed  that  the  plaintiff  write  off  from  the 
verdict  the  amount  of  the  item  referred  to, 
and  upon  this  being  done  the  motion  for  a 
new  tiial  was  overruled,  and  the  defendants 
excepted.  Brinaon  v.  Rcidt  107  Ga.  250,  33 
S.  E.  31,  was  a  suit,  in  a  city  coiirt,  brought 
by  a  guest  of  a  hotel  against  its  proprietor 
for  the  value  of  lost  baggage.  The  plaintiff 
recovered  $126  as  principal  and  $5  as  inter- 
est. The  defendant  filea  a  petition  for  cer- 
tiorari, alleging  error  in  the  charge  of  the 
court,  and  complaining  that  the  verdict  was 
excessive.  A  judgment  was  rendered  in  the 
superior  court  overruling  the  certiorari  on 
condition  that  the  plaintiff  in  the  court  be- 
low would  write  off  from  his  verdict  the 
sum  named  therein  as  interest.  The  inter- 
est was  written  off,  and  defendant's  bill  of 
exceptions  alleged  error  in  not  sustaining 
the  certiorari  generally.  This  court  held: 
"Even  if  the  charge  excepted  to  was  not  an 
accurate  statement  of  the  law  applicable,  it 
is  manifest  that  it  caused  no  injury  to  the 
losing  party,  and  the  verdict  rendered  in  the 
city  court  being  one  of  which  he  had  no  just 
cause  to  complain,  save  as  to  a  single  error 
therein,  which  the  superior  court  corrected, 
its  judgment  overruling  the  certiorari 
.  .  .  will  not  be  disturbed."  On  the 
other  hajid,  we  have  the  ruling  made  by 
this  court  in  Jones  v.  Water-Lot  Co.  18  Ga. 
539.  There  the  court  charged  the  jury  that 
they  should  find  nominal  damages  for  the 
plaintiff,  but  they  found  for  the  defendant; 
and  upon  the  plaintiff  moving  for  a  new 
trial  the  court  ordered  that  a  new  trial  be 
refused,  upon  the  defendant  paying  to  the 
plaintiff  nominal  damages  and  costs.  Sub- 
sequently, upon  defendant  tendering  in  open 
court  to  the  plaintiff  $1.  as  nominal  dam- 
ages, and  the  costs,  which  the  plaintiff  de- 
clined to  accept,  the  court  overruled  the  mo- 
tion. Upon  exception  by  the  plaintiff,  this 
court  held,  in  effect,  that  the  judge  had  no 
rijjht  to  determine  what  the  nominal  dam- 
ages should  be,  and  reversed  the  judgment 
below  and  ordered  a  new  trial.  Again,  in 
Albany  v.  ififffccs,  94  Ga.  30,  26  L.  R.  A.  653, 
20  S.  E.  257,  which  was  an  action  for  dam- 
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ages  for  causing  plaintiff's  land  to  be  over- 
flowed, there  was  a  verdict  for  plaintiff  for 
$1,500.  The  court  ordered  that  a  new  trial 
be  granted  unless,  by  writing  off,  the  recov- 
ery should  be  reduced  to  $300.  Plaintiff 
wrote  off  the  amount  required  by  the  court. 
A  new  trial  was  refused,  and  the  defendant 
excepted.  This  court  held:  "In  view  of  the 
conflict  aud  uncertainty  in  the  evidence  as 
to  whether  the  depreciation  in  the  value  of 
the  plaintiff's  property  was  occasioned  by 
the  flooding  incident  to  the  erection  of  the 
waterworks,  and,  if  so,  to  what  sum  the  de- 
preciation from  this  cause  amounted,  it  was 
error  to  make  the  grant  of  a  new  trial  condi- 
tional upon  reducing  the  recovery  from  $1.- 
500  to  $300.  The  new  trial  should  have  been 
granted  unconditionally." 

Where  general  damages  are  recovered  for 
a  tort  to  the  person,  this  court  has  held  that 
the  trial  judge  has  no  power  to  say  that  the 
vei-dict  in  such  a  case  should  not  exceed  a 
specified  sum,  and  to  require  the  plaintiff  to 
write  off  a  portion  of  tne  damages  awarded 
by  the  jury,  and   thereupon  refuse  a   new 
trial.     In  Havannah,  F.  d  W.  R.  Co.  v.  Har- 
per, 70  Ga.  119,  Harper  and  wife  sued  the 
railway  company  to  recover  damages  for  a 
personal  injury  to  the  latter  alleged  to  have 
been  caused  by  the  negligent  running  of  the 
defendant's  train.     On    the    trial  the    jury 
found  for  th«  plaintiffs  $6,000.     Defendant 
moved  for    a    new  trial    upon  the    ground, 
among  others,  that  the  verdict  was  exces- 
sive.    The  court  ordered  that  a  new  trial  be 
granted  unless  the  plaintiffs  would  within  a 
given  time  write  off  from  the  verdict  the 
sum  of  $2,000,  and,  in  the  event  the  verdict 
should  be  so  reduced,  then  the  new  trial  wa^ 
refused.     Plaintiffs   accepted    the    terms    of 
the  order,  and  wrote  off  the  amount  required 
thereby.  Defendant  excepted,  and  one  of  the 
errors  assigned  by  the  bill  of  exceptions  was 
in  not  granting  a  new  trial  without  term-^ 
or  conditions.     In  discussing  the  power   of 
the  trial  judge  to  order  a  part  of  the  verdict 
to  be  remitted,  as  a  condition  to  the  refusal 
of  a  new  trial,  Mr.  Justice  Hall,  who   de- 
livered the  opinion  in  the  case,  said:      "In 
Lang  v.  BopkinSy  10  Gku  45,  Lumpkin.   J., 
delivering    the    opinion,    declares    excessive 
damages  to  be  'good  cause  for  granting  a  new 
trial,  and  that  the  discretion  of  courts  may 
be  properly  exerciped  in  this  respect  in  two 
cases:     One  where  the  law  recognizes  some 
fixed  rules  and  principles  in  measurinjj  the 
damages,  whence  it  may  be  known  that  there 
is  error  in  the  verdict,  as  in  actions  on  con- 
tracts, or   for  torts  done  to   property,    the 
value  of  which  may  be  ascertained  by   evi- 
dence.    The  other  includes  suits  for  personal  1 
injuries,  where,  although  there  is  no   fixtnl 
criterion    for    assessing    damages,    yet     the 
court  must  conclude,  from  the  exorbitancy 
of  them,  that  the  jury  acted  from  passion, 
partiality,    or   corruption.'     This   case    fur- 
nishes the  text  of  the  last  section    of    the 
Code  above  cited  [Civil  Code,  §  3803],  and 
that  includes  both  classes  of  cafes  in  xrhioh 
damages  may  be  given,  and  prescribes    the 
grounds  upon  which  the  court  may    right- 
fully interfere  with  the  verdict  in  the  first 
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ela9S  of  eases,  where  there  has  been  gross 
mistake,  and  in  the  second,  where  the  find- 
ing haa-  been  so  excessive  ai?  to  justify  the 
inference  of   undue   bias.     Ii\  the   first   in- 
stance named  it  is  an  easy  matter  to  cor- 
rect any  excess  in  the  verdict  by  directing  a 
portion  of  the  same  to  be  written  oflf;   for 
there  the   law   recognizes    fixed   rules   and 
principles  for  measuring  the  damages,  and 
the    evidence    accurately    ascertains    what 
amount  should  be  found.     But  in  the  last, 
from  the  very  nature  of  the  case,  it  is  impos- 
sible to  lay  down  any  such  fixed  rules  and 
principles;    and    in     every   such    case    tJie 
amount  of  the  finding  must  be  largely  in 
the  power  of  the  jury,  who  have  no  other 
guide  but  their  enlightened  consciences.     To 
say,  therefore,  in  such  cases,  that  this  find- 
in*,'  should  not  have  exceeded  a  certain  sum, 
is  to  invade  their  peculiar  province  and  to 
assume  their    functions;  and    to    require  a 
portion  of  the  amount  so  found  by  them  to 
be  remitted,  and   the  balance  to  stand  as 
their  verdict,  seems  to  us  unauthorized,  ei- 
ther by  the  words  of  the  law,  or  by  the  prece- 
dents and  practice  in  such  cases."    To  the 
su^estion  that  tHe  course  pursued  by  the 
trial  judge  would  be  desirable,  as  it  would 
often  relieve  the  parties  of  the  expense  and 
delay  of  a  new  trial,  the  learned  justice  said : 
"The  answer  to  such  a  suggestion  is  that  nei- 
ther the  venerable  sages  of  the  common  law 
nor  the  wisdom  of  the  legislature  deemed  it 
prudent  or  safe  to  confide  this  power  to  the 
judge.    Without  such  authority,  he  has  no 
jurisdiction  or  power  to  pass  upon  or  de- 
tennine  questions  which  the  law  refers  to 
the  enlightened  conscience  of  impartial  jur- 
ors, and  with  which  he  is  forbidden  to  in- 
terfere except  where  the  finding  leads  him 
to  suspect  or  authorize  him  to  infer  that 
the  verdict  is  the  result  of  undue  bias  or 
prejudice.     We    are    not    to   consider    what 
\»ould  be  more  convenient  or  economical  than 
the  course  marked  out  by  the  express  pro- 
wsions  of  the  law,  in  determining  such  ques- 
tion: nor  do  we  design  to  suggest  that  the 
c-'Hirse  of  the  court  below  was  influenced  by 
such  considerations,  however  laudable  they 
may  Ije."     Brunswick  Light  d  Water.  Co.  v. 
fidie.  91  Ga.  813,  18  S.  R  11,  was  an  aetion 
ir^T  personal    injuries.     It    was  there    held: 
""Hie    court    having    determined    that    the 
ground  in  the  motion  for  a  new  trial  com- 
plaining that  the  damages  found  by  tlie  jury 
were  excessive  was  well  taken,  it  was  error 
not  to  grant  a  new  trial  unconditionally; 
there  being  in  the  evidence  no  guide  or  cri- 
terion by  which  the  court  could  determine 
the  amount  which    should  be    written  oflf." 
^^hat  is  said  in  the  opinion  in  that  case  in 
reference  to  an  action  for  a  tortious  homi- 
cide is  obiter^  as  is  what  is  said  upon  the 
Kurie  subject  in  Albany  v.  Sikes,  94  Ga.  30, 
2t;  U  R.  A.  663,  20  S.  E.  257 ;  and  in  Savan- 
nnk,  F.  d  W.  R,  Co.  V.  Oodkin,  104  Ga.  655. 
30  S.  E.  378.     In  Central  R.  Co.  v.  Crosby, 
T4  Ga.  737,  58  Am.  Rep.  4<33,  which  was  a 
suit  by  a  widow  for  the  homicide  of  her  hus- 
band, a  majority  of  the  court  held  that  a 
n<^9are  for  estimating  damages   was   fur- 
nj'^ed  the  jury  by  proof  of  the  earning  ca- 
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pacity  of  the  deceased  and  the  introduction 
in  evidence  of  the  mortality  tables,  and  that 
where,  pending  a  motion  for  a  new  trial  by 
the  defendant,  counsel  for  plaintiflT  volun- 
tarily wrote  off  from  the  verdict  a  given 
sum,  so  as  to  bring  the  verdict  within  the 
measure  of  damages  proved,  the  refusal  of 
a  new  trial  was  not  erroneous.  In  that  case 
the  plaintiff's  counsel  voluntarily  remitted 
a  portion  of  the  verdict,  and  it  does  not  af- 
firmatively appear  that  the  action  of  the 
trial  judge  in  overruling  the  motion  for  a 
new  trial  was  in  any  way  influenced  by  such 
voluntary  aet  of  counsel.  It  is  well  settled 
that  one  may  voluntarily  release  a  portion 
of  a  vei'dict  in  his  favor,  when  it  does  not 
prejudice  the  rights  of  the  other  party. 
Griffin  v.  ^yitherspoon,  8  Ga.  113;  Hendry 
V.  Hurst y  22  Ga.  312;  Steadman  v.  Simmons, 
39  Ga.  591;  Stanford  v.  Murphy,  60  Ga. 
154;  Johnson  v.  Duncan,  90  Ga.  1,  16  S.  E. 
88;  Augusta  R.  Co.  v.  Clover,  92  Ga.  132, 
IS  S.  E.  406;  Brunswick  v.  Tucker,  103  Ga. 
233,  29  S.  £.  701 ;  Savannah,  F.  d  W.  R.  Co. 
V.  Godkin,  104  Ga.  655,  30  S.  E.  378.  The 
majority  of  the  court  in  Crosby's  Case  ex- 
pressly recognized  the  necessity  of  the  jury 
having  some  criterion  for  measuring  the 
damages  before  the  judge  could  order  a  part 
of  the  verdict  written  off  and  allow  the 
balance  to  stand,  but  held  that  the  Carlinle 
table  of  the  expectancy  of  life  furnished 
such  a  criterion,  when  used  in  connection 
with  the  proved  earning  capacity  of  the  de- 
ceased; and  for  this  reason,  in  the  judg- 
ment of  the  majority,  that  case  was  not  con-  . 
trolled  by  the  ruling  in  Harper's  Case,  70 
Ga.  119.  .Chief  Justice  Jackson  dissented 
from  this  view,  upon  the  ground  that  it  was 
the  province  of  the  jury  to  asse^^s  the  dama- 
ges, and  that  there  were  no  settled  and  fixed 
rules  for  estimating  them  in  an  action  for  a 
tortious  homicide.  In  support  of  his  opin- 
ion that  it  was  impossible  in  such  a  case  for 
the  trial  judge  to  know  what  portion  of  the 
verdict  should  be  written  off,  the  learned 
justice  said:  "The  uncertainty  of  life,  the 
mere  expectancy  of  its  duration,  the  ap- 
proach of  age,  the  decline  of  strength,  the 
hazard  of  so  hard  a  life,  so  much  exposed 
and  worn,  the  uncertainty  of  employment, 
— all  these  and  many  more  considerations 
move  a  jury  in  estimating  damages  accord- 
ing to  law,  and  no  human  being  can  toll  what 
aliquot  part  is  not  supported  by  evidence 
and  ought  to  be  written  off."  How  can  the 
mortality  tables,  considered  in  connection 
with  the  earning  capacity  of  the  deceased, 
constitute  a  criterion  for  measuring  the 
value  of  his  life,  when,  as  has  been  held  by 
this  court,  it  is  not  essential  in  an  action  for 
a  tortious  homicide  to  introduce  such  tables 
in  evidence  {Boswell  v.  Barnhart,  96  Ga. 
521,  23  S.  E.  414),  and  where  they  are  put 
in  evidence,  as  repeatedly  ruled,  they  are  not 
conclusive,  but  simply  data  on  which  the 
jury  may  act  or  not,  as  they  see  fit?  In 
Savannah,  F.  d  W.  R.  Co.  v.  Stewart,  71  Ga. 
446,  Chief  Justice  Jackson,  in  his  concurring 
opinion,  says :  "I  do  not  think  there  is  any 
Procrustean  rule  in  the  mode  of  estimating 
the  value  of  a  life.     The  age  of  a  man,  the 
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health  he  enjoys,  the  money  he  is  making  by 
his  labor,  his  habits,  are  data  from  which 
the  jury  may  ar^e  how  long  he  will  proba- 
bly live  and  work,  and  what  his  life  is  worth 
to  his  wife,  in  its  pecuniary  valiie.  I  know 
of  no  law  which  requires  tables  of  the  proba- 
ble length  of  life  and  its  probable  worth  to 
be  introduced.  They  may  be  a  useful  cir- 
cumstance, but  are  not  conclusive  or  abso- 
lutely essential."  This  extract  was  approv- 
ingly quoted  by  Chief  Justice  Simmons  in 
Bostpell  V.  Ba/nihart,  96  Ga.  621,  23  S.  E. 
414.  There  being,  therefore,  no  fixed  rule 
prescribed  by  which  the  jury  can  measure 
the  value  of  a  human  life,  and  the  matter, 
accordingly,  being  largely  left  to  their  dis- 
cretion, in  view  of  all  the  data  and  circum- 
stances submitted  in  evidence,  it  is  utterly 
impossible  for  the  judge  to  determine  what 

f portion  of  the  verdict  is  excessive,  since  he, 
ike  the  jury,  has  no  criterion  for  estimat- 
ing with  any  degree  of  accuracy  the  value  of 
Uie  life.  It  would  be  inconsistent  to  allow 
the  judge,  who  under  our  practice,  is  prohib- 
ited during  the  trial  from  even  intimating 
to  the  jury  his  opinion  on  any  fact  in  issue, 
after  the  trial  to  arbitrarily  say  what  the 
verdict  should  be.  Sueh  action  would  clear- 
ly be  an  invasion  by  the  judge  of  the  peculiar 
province  of  the  jury.  Again,  under  our 
Code  the  judge  can  direct  a  verdict  only 
where  there  is  no  conflict  in  the  evidence, 
and  where  that  introduced,  with  all  reasona- 
ble deductions  and  inferences  therefrom,  de- 
mands a  particular  verdict.  How,  then,  can 
•  he  have  tne  authority  to  set  aside  a  verdict 
which  it  was,  under  the  evidence,  in  the 
disoretaon  of  the  jury  to  find,  and  to  sub- 
stitute therefor  some  other  amount,  which 
is  not  only  not  demanded  by  the  evidence, 
but  which  cannot  be  arrived  at  under  any 
proof  submitted  to  the  jury?  In  the  case 
under  consideration  there  was  a  verdict  for 
the  plaintdfT  for  $10,833.33.  The  judge 
granted  a  new  trial  unless  the  plaintiff 
should  write  off  the  sum  of  $2,333.33,  so  as 
to  leave  the  recovery  $8,500;  and  in  the 
event  the  plaintiff  complied  with  this  condi- 
tion a  new  trial  was  refused,  the  judge's  or- 
der reciting  that  "in  tlie  matter  of  amount 
the  court  finds  that  a  verdict  for  $8,500 
would  have  been  and  will  be  a  proper  one 
in  said  case,  doing  substantial  justice  to  all 
parties."  It  is  manifest  that  the  verdict  for 
$8,500  was  rendered  by  the  judge,  and  not 
by  the  jury,  and  it  is  impossible  to  ascertain 
from  the  evidence  in  the  case  how  he  ar- 
rived at  that  exact  amount.  It  is  evident 
from  his  order  that  he  was  dissatisfied  with 
the  verdict,  as  to  the  amount  of  damages 
found,  and  that,  if  he  had  not  thought  he 
had  the  power  of  remitting  a  portion  of  the 
damages,  he  would  have  set  the  verdict 
aside  and  granted  a  new  trial  upon  the 
ground  that  the  verdict  was  excessive.  The 
judge  may  have  the  power  to  determine  that 
a  verdict  is  grossly  excessive,  and  for  that 
cause  to  order  It  set  aside,  and  yet  have  no 
power  to  fix  the  exact  amount  for  which  it 
should  stand.  **The  power  to  control  does 
not  include  the  power  to  find.  Like  the  ex- 
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ecutive  veto,  it  arrests,  but  does  not  by  its 
exercise  bestow  the  power  to  enact." 

After    mature    consideration,   we   are  of 
opinion  that,  upon  princi.ple,  the  rule  deny- 
ing the  power  of  a  trial  judge  to  order  a  re- 
mittitur as  a  condition  to  the  overruling  of 
a  motion  for  a*  new  trial  in  actions  for  per- 
sonal injuries  should  apply  with  equal  force 
to  an  action  for  a  tortious  homicide,  and.  in- 
deed, to  all  cases  where  by  the  application  of 
fixed  principles  of  law  to  the  evidence  the 
excess  in  a  verdict  cannot  be  accurately  as- 
certained.   There   are   several    decisions   of 
this  court,  however,  which  are  not  in  har- 
mony wif)h  this  rula     In  Ea/ves  v.  Cherokee 
Iron  Co,  73  Ga.  459,  which  was  a  suit  for 
damages   for  breach   of   contract,   the  jury 
found  for  the  defendant,  on  its  plea  of  pet- 
ofT  against  the  plaintiffs,  a  given  sum.     The 
court  granted  the  plaintiffs  a  new  trial  un- 
less defendant  would  write  off  from  the  ver- 
dict a  specified  sum,  which  the  judge,  in  his 
order,  stated  was  "allowed  for  the  unroastcd 
ore  left  by  the  plaintiffs  at  the  mine."     The 
defendant  remitted  the  amount  designated 
by   the   courts     The    court    refused    a    new 
trial,  and  the  plaintiffs  excepted.     The  rec- 
ord in  the  case  shows  that  the  verdict  was 
for  a  lump  sum,  with  no  indication  upon 
which  of  the  various  items  in  the  plea  of  set- 
off it  was  based ;  nor  was  there  any  proof  of 
the  exact  value  of  the  "unroasted  ore  left  by 
the  plaintiffs  at  the  mine,"  which  the  judge 
arbitrarily  valued  at  a  specified  sum.     In 
his  opinion,  Chief  Justice  Jackson,  on  this 
point,  said :     "The  judge  below  having  given 
this  case  a  thorough  examination,  and  hav- 
ing granted  a  new  trial  unless  the  defend- 
ant would  ^vrite  off  a  large  part  of  the  ver- 
dict which  the  jury  gave  it  as  set-off,  and 
thus  having  shown  the  thoroughness  of  his 
investigation  of  the  facts,  and  having  ap- 
proved the  verdict  with  that  part  written 
off,    and    having   given,    we   think,    a    fair 
charge,  and  the  plaintiffs  in  error  having 
shown  this  court  no  substantial  error  of  law, 
our  duty  is  to  affirm  the  judgment."     Tlie 
question  whether  the  judge  had  the  power  to 
order  a  part  of  the  verdict  to  be  written  off 
does  not  appear  to  have  been  distinctly  made 
or  decided  in  this  case.     In  Mayer  v.  Tt&fta, 
76  Ga.  96,  plaintiff  brought  trover  against 
the  defendants,  and  obtained  a  verdict   for 
$340.     Various  estimates  were  made  by  the 
witnesses  as  to  the  value  of  the  property  sued 
for,  one  being  as  high  as  $408.     Tlie  defend- 
ants moved  for  a  new  trial,  which  the  judjre 
refused  on  condition  that  the  plaintiff  would 
write  off  from  the  verdict  $112,  which  was 
done.     The   defendants   excepted,   and     this 
court  held:     "There  being  some  evidence  to 
support  the  verdict,  and  the  presiding  jud^^ 
having  required  a  portion  of  the  verdict  to 
be  written  off,  and  refused  a  new  trial,  this 
court  will  not  interfere  with  his  discretion 
in  so  doing."     In  Carlisle  v.  Callahan,  78 
Ga.  320,  2  S.  E.  751,  the  plaintiff  sued  the 
defendant  for  damages  for  forcibly  entering 
and  holding  certain   property  used  by   the 
plaintiff   while   engaged    in   railroad    work. 
An  examination  of  the  evidence  in  the  reo- 
'  ord  in  that  case  discloses  that  the  amount 
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which  the  plaintiff  was  damaged  by  the  acts 
of  the  defendant  and  his  servants  was  ex- 
ceedingly uncertain,  as  the  witnesses  for  the 
plaintiff  did  not  agree  in  their  estimates  of 
the  damages  the  plaintiff  had  suffered.  There 
was  a  verdict  for  the  plaintiff  for  $550.  The 
court  granted  the  defendant  a  new  trial  un- 
less the  plaintiff  within  a  given  time  should 
reduce  the  verdict  by  writing  the  damages 
dowB  to  $250.    l%e  plaintiff  wrote  off  the 
amount  required^  and  a  new  trial  was  re- 
fused.    The    defendant    excepted    on    the 
ground,  among  others  that  the  court  had  no 
power  to  order  the  damages  lessened ;  it  fol- 
lowing from  his  doing  so  that  the  verdict  was 
made  by  the  court,  and  not  by  the  jury.  Up- 
on the  point  in  question  this  court  ruled: 
**The  court  has  no  power  to  write  off,  or  or- 
der written  off,  any  part  of  a  verdict  for 
damages    in    an   action    sounding    in   tort, 
where  the   tort   is   to    the  person;    alitei', 
where  it  is  to  property," — citing  8a4?annahf 
t\  d  W.  R.  Co,  V.  Harper y  70  Ga.  119,  and 
Central  R.  Co.  y.  Crosby,  74  Ga.  737,  68  Am. 
Rep.  463.     Here  the  court  seems  to  make  a 
distinction,  as  to  the  judge's  power  to  have 
the  verdict  reduced,  between  an  action  for  a 
tort  to  the  person  and  one  for  a  tort  to  prop- 
erty, without  regard  to  the  question  whether 
the  damages  in  the  latter  case  can  be  accur- 
ately ascertained  by  the  application  of  the 
law  to  the  evidence.     As  we  have  seen,  no 
>ueh   arbitrary    distinction   was   recognized 
in  Harjtcr's  Case,  70  Ga*  119.     Thornton  v. 
Uvorge,'  108  Ga.  9,  33  S.  E.  033,  was  a  pro- 
i.eMllng  to  foreclose  a  lien  for  material  fur- 
nished the  oMTier  of  a  sawmill.     The  defend- 
int's  pleas  involved  an  accounting  between 
the  parties.     The  amount  that  the  plaintiff 
Has  entitled  to  recover,  under  the  evidence, 
Has  very  uncertain.    The  jury  found  for  him 
if739.GO,  whereupon  the  defendant  moved  for 
a  new  trial  upon  the  general  grounds,  and 
liecause  the  court  erred  in  overruling  his  mo- 
tion for  a  nonsuit.    The  court  ordered  that 
a  new  trial  be  granted  unless  the  plaintiff 
would  write  off  from  the  verdict  the  sum  of 
^00.     This  the  plaintiff  did,  and  a  new  trial 
«as  refused.     The  defendant  excepted,  and 
tliis  court  held :     "Where  the  verdict  foK  the 
plaintiff  in  such  a  case  is,  in  the  opinion  of 
'.'le  judge  before  whom   [it]   the  case  was 
tried,  excessive,  and  under  order  of  court  the 
virne  is  reduced  by  tlie  plaintiff's  counsel  to 
^n  amount  for  which  a  verdict  of  the  jury 
**>n\d  have  been  authorized  under  the  evi- 
ienec  such  order  of  the  court  is  not  illegal ; 
au<L  after  the  verdict  is  thus  reduced,  there 
i?  no  error  in  the  court  refusing  to  grant  a 
new  trial  on  the  ground  in  the  motion  of  the 
•i«fendant  that  the  verdict  was  contrary  to 
mdence."     In  each  of  the  four  cases  last 
'.tpd  the  amount  of  damages  which  the  pre- 
^ftiling  party   was  entitled,  under  the  law 
*r4j  evidence,  to  recover,  was  uncertain  and 
r'^ted  largely  in  the  discretion  of  the  jury, 
';Tider  all  the  circumstances  and  facts  sub- 
nitted,  and  in  none  of  them  can  it  be  said 
Ut  the  evidence  demanded  the  finding  of 
«L.R.  A. 


any  definite  amount.  We  are  therefore  of 
opinion  that  the  decisions  in  these  cases  to 
the  effect  that  the  trial  judge  has  the  power 
in  such  cases  to  order  a  part  of  the  verdict 
written  off,  as  a  condition  to  the  refusal  of 
a  new  trial,  are  not  sound ;  and,  as  they  are 
now  under  review,  we  are  constrained  to 
overrule  them  in  so  far  as  they,  in  principle, 
oouflict  with  the  rule  we  have  announced 
above.  The  decision  in  Sparks  v.  JEtna  Ins. 
Co.  62  Ga.  198,  is  really  not  out  of  line  with 
the  rule  we  have  laid  down.  In  that  case 
the  court  awarded  a  new  trial  unless  the 
plaintiff  would  write  off  a  part  of  the  recov- 
ery. The  plaintiff  complied,  reserving  the 
right  to  except.  This  court  held  that  the 
plaintiff  could  not  except  to  a  judgment  with 
which  she  had  voluntarily  complied.  The 
question  whether  the  court  had  the  power  to 
order  a  part  of  the  verdict  written  off  was 
not  involved  in  that  case,  and  what  was  said 
on  that  subject  in  the  headnote  was  obiter. 
Besides,  there  is  no  question  but  that  the 
trial  judge  may,  in  a  proper^  case,  refuse  a 
new  trial  upon  terms,  and  such  terms  may 
require  the  writing  off  of  part  of  the  ver- 
dict. There  is  quite  a  contrariety  of  judi- 
cial opiuton  as  to  the  power  of  a  trial  judge 
to  order  a  remittitur  in  actions  for  damages, 
where  there  is  no  legal  measure  or  standard 
for  fixing  the  amount  of  the  recovery.  See 
on  the  subject,  18  Enc.  PI.  &  Pr.  124  et'seq./ 
16  Am.  &,  Eng.  Enc.  Law,  pp.  593  et  seq.;: 
1  Sutherland,  Damages,  2d  ed.  S§  459,  400; 
3  Sedgw.  Damages,  8th  ed.  1322;  Field,. 
Damages,  §§  882  ct  scq.;  3  Graham  &,  W. 
New  Trials,  1163  et  seq.;  Tiffany,  Death  by 
Wrongful  Act,  $  178;  and  the  causes  cited  in 
these  works. 

5.  The  fifth  headnote  needs  no  elabora- 
tion. 

Judgment  reversed. 

All  the  Justices  concur;  Simmons,  Oh.. 
J.,  and  Leuris,  J.,  specially. 

Simmons,  Ch.  J.,  and  Lewis,  J.,  concur- 
ring: 

Where,  in  a  suit  against  a  railroad  com- 
pany by  the  widow  of  a  deceased  employee 
for  damages  for  the  homicide  of  her  husband,, 
the  main  defense  of  the  company  was  that 
the  employee  was  negligent  in  omitting  to 
give  the  signal  prescribed  by  the  company 
before  going  between  the  cars  by  which  he 
was  crushed,  it  was  error  for  the  trial  judge, 
in  his  charge,  to  confine  the  jury  to  a  consid- 
eration of  whether  the  employee  was  negli- 
gent after  he  had  gone  between  the  cars,  and 
to  fail  to  call  attention  to  the  question 
whether  he  was  negligent  in  going  between 
them.  For  this  reason,  we  think  a  new  trial 
should  have  been  granted,  not  only  for  the 
causes  mentioned  in  the  foregoing  opinion, 
but  because  the  judge  erred  as  herein  indi- 
cated. We  do  not  assent  to  the  correctness 
of  the  holding  that  the  charge  was  not  open 
to  the  criticism  here  made  thereon. 
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UNITED   STATES   CIRCUIT  COURT  OF  APPEALS,  NINTH  CIRCUIT. 


William  J.   BRYAN  et  al.,  Plffa,  in  Err., 

V, 

L'NITED  STATES  OF  AMERICA. 

(83  C.  C.  A.  617,  61  U.  S.  App.  269,  90  Fed.  473.) 

Recovery^  on  a  bond  conditioned  tbat  a 
postniaster  shall  turn  over  tlie  money 

received  in  the  money -order  department  of  his 
office  is  not  prevented  by  the  fact  that  the 
money  was  embezzled  without  his  fault  or 
neglect,  by  a  clerk  holding  office  under  the 
civil  service  rules  of  the  government. 

(October  10,  1898.) 

ERROR  to  the  Circuit  Ourt  of  the 
United  States  for  the  Northern  District 
of  California  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  to  enforce  an  al- 
leged liability  on  the  bond  of  a  postmaster. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Oilbert  and  RosSj  Circuit 
Judges,  and  De  Haven,  District  Judge. 

Mi\  Jolm.  T.  Carey,  for  plaintiffs  in  er- 
ror: 

Postmaster  Bryan  wae  not  responsible 
for  the  malfeasance  of  clerk  Kennedy  by 
reason  of  the  obligation  arising  from  his 
oiTiciftl  position,  and  aside  from  such  a  bond 
tLS  exists  in  this  case. 

United  States  v.  Thomas,  15  Wall.  343, 
21  L.  ed.  91. 

Kennedy  was  an  officer  of  the  United 
States.  He  held  his  position,  not  by  the 
sufferance  or  appointment  of  Bryan,  but 
under  the  civil  service  law  .of  the  United 
States  and  the  rules  and  regulations 
adopted  pursuant  to  said  law  governing  the 
appodntinent,  promotion,  and  tenure  of  the 
onice  he  held. 

United  States  v.  Hartwell,  6  Wall.  392, 
18  L.  ed.  831. 

Postmaster  Bryan  and  clerk  Kennedy 
were  both  servants  of  the  same  master,  and 
each  under  a  personal  responsibility  to  the 
government. 

Dunlop  V.  Munroe,  7  Cranch,  242,  3  L.  ed. 
329. 

A  postmaster  is  not  responsible  for  any 
lo&sos  occasioned  by  the  negligence,  or  de- 
linquencies, or  embezzlements  of  his  assist- 
ants, if  he  exercises  a  due  and  reasonable 
superintendence  over  their  official  conduct, 
and  if  he  has  no  reason  to  suspect  them  of 
any  negligence  or  malcouduct. 

Story,  Bailm.  9th  ed.  §  463,  pp.  428,  429; 
Schroycr  v.  Lynch,  8  Watts.  453;  Story, 
Agency,  9th  ed.  §  319a,  p.  392;  Lane  v. 
Cotton,  1  lid.  Raym.  646;  Whitfield  v.  Le 
Despencer,  2  Cowp.  754;  Nicholson  v.  Moun- 
sty,  15  East,  384. 

Postmaster  Bryan  did  not  become  respon- 
sible for  the  malfeasance  of  Kennedy  aris- 
ing from  his  oflicial  position  by  the  terms 

NoTK. — As  to  liability  on  offlciafbond^or  loss 
of  money  by  theft,  see  note  to  Wilson  v.  People, 
use  of  Pneblo  &  A.  Valley  R.  Co.  (Colo.)  22  L. 
R.  A.  449. 
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and  express  stipulations  of  the  bond  sued 
on. 

The  condition  of  an  official  bond  is  col- 
lateral  to  the  obligation  or  penalty.  It  is 
not  based  on  a  prior  debt,  nor  is  it  evidence 
of  a  debt,  and  the  duty  secured  thereby 
does  not  become  a  debt  until  default  be 
made  on  the  part  of  the  principal. 

United  States  v.  Thomas,  15  Wall.  351,  21 
L.  ed.  94. 

The  contract  of  the  surety  must  be 
strictly  construed  in  his  favor. 

He  has  the  right  to  stand  upon  the  very 
terms  of  his  contract. 

Anderson  v.  Bellenger,  87  Ala.  334,  4  L. 
R.  A.  680,  6  So.  82;  Miller  v.  Stexcart,  9 
Wheat.  701,  6  L.  ed,  195;  United  States  v. 
Boyd,  15  Pet  208,  10  L.  ed.  706;  Farrar  v. 
United  States,  5  Pet.  373,  8  L.  ed.  159. 

If  the  bond  in  suit  was  intended  to  cover 
delinquencies  of  clerks,  assistants,  and  oth- 
ers connected  with  the  postoffice  over  whose 
appointment,  designation  for  duty,  promo- 
tion, or  tenure  of  office  Bryan  had  no  oou- 
trol,  then  it  should  have  been  so  nominated 
in  the  bond. 

Smith  V.  United  States,  2  Wall.  235,  17 
L.  ed.  792. 

The  mere  defining  of  his  duties,  without 
more,  cannot  be  regarded  as  enlarging,  or 
in  any  way  affecting,  his  responsibility. 

United  States  v.  Thomas,  15  Wall.  345,  21 
L.  ed.  92. 

Messrs.  Page,  MoCutohen,  A  Eella 
also  for  plaintiffs  in  error. 

ifr.  Samuel  Knisht,  for  defendant  in 
error: 

Public  policy,  the  language  of  the  bond, 
and  the  relations  assum^  between  the  gov- 
ernment and  its  officers  dictate  that  only 
the  acts  of  God  or  the  public  enemy  shall 
excuse  a  public  official  intrusted  with  the 
care  and  handling  of  public  funds  from  li- 
ability arising  from  loss  incurred  either  by 
himself  or  his  subordinates. 

United  States  v.  Prescott,  3  How.  578,  11 
L.  ed.  734;  United  States  v.  Chiles,  9  Cranch, 
212.  3  L.  ed.  708,  note;  Postm/ister  General 
V.  Early,  12  Wheat.  136,  6  L.  ed.  577;  United 
States  V.  Morgan.  11  How.  154.  13  L.  e<l. 
643;  United  States  v.  Keehler,  9  Wall.  83. 
19  L.  ed.  574. 

Where  a  receiver  of  public  moneys  had 
given  a  bond  similar  to  that  here  in  ques- 
tion for  the  faithful  performance  of  his  du- 
ties as  required  by  law,  proof  that  he  had 
been  robbed  of  the  public  money  received 
by  him  was  held  no  defense  to  a  suit  on  such 
bond,  in  the  case  of  Boyden  v.  United  Stairs, 
13  Wall.  17,  20  L.  ed.  '627. 

The  melter  and  refiner  in  the  mint  at  Car- 
son City,  Nevada,  was  liable  upon  his  offi- 
cial bond  for  the  embezzlement  of  his  ns- 
sistant.  though  not  committed  through  any 
fault  of  the  former. 

United  States  v.  Zabriskie,  87  Fed.   714. 

De  Haven,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  was  an  action  by  the  United  States 
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to  recover  from  William  J.  Bryan  and  oth- 
ers, the  plaintiffs  in  error,  the  sum  of  $9,- 
399.88  and  interest  from  April  30,  1892,  on 
acoount  of  their  alleged  liability  as  prin- 
cipal and  sureties  upon  an  official  bond 
given  by  Bryan  for  the  faithful  perform- 
ance of  his  duties  as  postmaster  of  the  city 
of  San  Francisco  for  a  tei*m  which  com- 
menced July  14,  1886,  and  ended  June  30, 
1890.  By  the  terms  of  this  bond  the  plain- 
UfTs  in  error  became  jointly  and  severally 
bound  to  the  United  States  that  Bryan,  the 
principal  therein,  would  pay  the  balance  of 
all  moneys  that  might  "come  into  his  hands 
from  postage  collected  ...  or  money 
orders  issued  by  him,"  and  would  also  "faith- 
fully do  ana  perform  all  of  the  duties  and 
obligations  imposed  upon  or  required  of  him 
by  law  or  the  rules  and  regulations  of  the 
department  in  connection  with  the  money- 
order  business."  The  complaint  alleges 
that  Bryan,  in  his  official  capacity  as  post- 
master, received  the  sum  of  money  de- 
manded in  this  action  in  the  transaction  of 
the  money-order  business  of  his  office,  and 
neglected  to  acoount  for  and  pay  the  same 
over  to  the  United  States.  The  answer  in 
one  paragraph  contains  a  denial  of  the  aver- 
ment that  Bryan  did  not  properly  account 
for  and  pay  the  balance  of  all  moneys  that 
oame  into  his  hands  on  money-order  account 
in  the  postoffice  at  San  Francisco,  but  this 
denial  is  qualified  by  an  admission  that 
there  was  due  to  the  United  States  on  such 
account,  on  June  30,  1890,  the  sum  sued 
for,  and  that  the  same  has  not  been  paid; 
and  it  is  alleged  as  a  defense  to  this  action 
that  these  moneys  were  embezzled  by  one 
'Tames  S.  Kennedy,  a  clerk  in  charge  of  the 
nionev-order  accounts  and  money-order 
funds  of  the  postoffice  at  the  city  of  San 
Franci.?eo,  during  the  period  of  time  cov- 
ered by  the  bond ;  that  Kennedy  was  not  ap- 
pointed by  Bryan,  but  held  such  office  of 
olftrk  under  the  civil  service  laws  of  the 
Unit4Hi  States,  and  the  rules  and  regulations 
adopted  in  pursuance  thereof,  governing  the 
tenure  of  office  of  clerks  of  that  class,  and 
that  the  money  so  embezzled  by  Kennedy 
was  lost  to  the  United  States  without  the 
fault  or  negligence  of  said  William  J. 
Brvan.  The  circuit  court  sustained  a  de- 
murrer  to  this  anewer,  and  thereupon  gave 
judgment  for  the  plaintiff  for  the  amount 
demanded  in  the  complaint.  82  Fed.  290. 
This  ruling  of  the  court  upon  the  demurrer 
te  as.«tgned  as  error. 

It  is  apparent  from  the  foregoing  state- 
ment that  the  only  question  which  is  here 
presented  for  decision  is  this :  Do  the  facts 
alleged  in  the  answer  excuse  the  principal 
in  the  bond  from  accounting  to  the  United 
States  for  the  monev-order  funds  admitted 
to  have  been  received  at  the  postoffice  at 
San  Francisco  while  such  principal  was  the 
nosimaster,  and  during  the  term  for  which 
53  L.  R.  A.  • 


such  bond  was  given?  To  this  question  a 
negative  answer  must  be  given.  The  post- 
master at  a  money-order  postoffice  is  the  of- 
ticial  custodian  of  all  monev  received  on  ac- 
count  of  money  orders  issued  therefrom,  and 
as  such  custodian  it  is  his  duty  to  account 
to  the  government  for  the  same;  and.  in 
view  of  this  fact>  §  3834  of  the  Revised 
Statutes  requires  that  the  bond  of  the  post- 
master at  a  money-order  postoffice  "shall 
contain  an  additional  condition  for  the 
faithful  performance  of  all  duties  and  ob- 
ligations in  connection  with  the  money-or- 
der business."  The  condition  above  quoted 
from  the  bond  sued  on  is  that  the  principal 
therein  will  pay  the  balance  of  all  moneys 
that  shall  "come  into  his  hands  from  post- 
age collected  .  .  .  or  money  orders  is- 
sued by  him.  The  words  *'come  into  his 
hands,"  its  here  used,  have  the  same 
meaning  as  the  phrase,  "come  into  his 
official  custody,"  and  the  true  construction 
of  this  condition  of  the  bond  is  that  the 
principal,  Bryan,  would  account  for  and 
pay  over  tne  balance  of  all  such  moneys  as 
should  come  into  his  official  custody  as 
postmaster  at  csan  Francisco.  The  money 
which  was  received  by  Kennedy,  the  postal 
clerk  in  charge  of  the  money-order  business 
in  that  office,  was  thereby,  in  contemplation 
of  law,  received  into  the  official  custody  of 
the  postmaster;  and  the  fact  alleged  in  the 
answer  that  such  money  was  embezzled  by 
Kennedy  constitutes  no  defense  to  this  ac- 
tion. The  oases  sustaining  this  conclusion 
are  so  numerous  that  no  extended  discus- 
sion of  the  question  is  necessary.  United 
States  V.  Prescott,  3  How.  578,  11  L.  ed. 
734;  United  States  v.  Moi-gan,  11  How.  154, 
13  L.  ed.  643;  United  States  v.  Keehler,  9 
Wall.  83,  19  L.  ed.  574;  Boyden  v.  United 
States,  13  Wall.  17,  20  L.  ed.  527;  UrUtcd 
States  V.  Thomas,  15  Wall.  337,  21  L.  ed. 
89;  United  States  v.  Zdbriskie,  87  Fed.  714; 
Boshyshell  v.  United  States,  23  C.  C.  A.  581, 
39  U.  S.  App.  474,  77  Fed.  944.  The  facts 
that  the  clerk  who  embezzled  the   monevs 

• 

sued  for  was  not  appointed  by  the  principal 
in  the  bond,  and  that  the  tenure  of  office  of 
such  clerk  was  held  under  the  civil  service 
act  of  January  16,  1883  (22  Stat,  at  L. 
403),  do  not  affect  the  obligation  of  the 
bond,  nor  render  inapplicable  the  rule  laid 
down  in  the  cases  above  cited.  The  money 
received  by  this  clerk  on  account  of  money 
orders  issued  was  constructivelv  in  the  bond, 
ftcial  custody  of  the  principal  in  the  bond, 
and  it  was  his  duty  to  exercise  official  su- 
pervision over  such  clerk,  and  to  see  that 
the  money  so  received  by  his  subordinate 
was  faithfully  accounted  if  or. 
The  judgment  is  affirmed. 

Writ  of  error  dismissed  bv  Supreme  Court 
of  United  States,  April  17,*  1899. 
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ARKANSAS    SUPREME    COURT. 


ST.  LOUIS  SOUTHWESTERN    RAILWAY 
COMPANY,  Appt., 

V. 

James  B.  HARPER  by  Next  Friend. 


( 


Ark. 


) 


1.  One  urbo  boa-rda  a  train  -vrbicli  l&e 
should  know  doe*  not  atop  at  ttie  sta- 
tion for  which  he  has  a  ticket,  In  the  hope 
that  it  will  do  so  and  so  afford  him  an  op- 
portunity of  reaching  his  destination,  and 
who  refuses  to  pay  the  additionai  fare  to 
the  first  stopping  place  upon  the  conductor's 
demand,  is  a  passenger  within  the  meaning  of 
a  statute  requiring  the  ejection  of  passengers 
at  usual  stopping  places. 

4^,  T'wenty-ll're  dollars  Is  not^xcesslTO 
as  damaares  for  ejecting  a  passenger  a  mile 
or  two  from  a  station  in  the  night  when  a 
slight  rain  is  falling  and  he  is  suffering  some 
from  fever. 

(March   23,    1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Columbia  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  train. 
Affirmed, 

Statement  l^  Riddiek,  J.: 

James  B.  Harper  got  on  the  ^'Cannon 
Ball"  passenger  train  on  defendant's  rail- 
road at  McNeil  for  the  purpose  of  going  to 
Milner,  another  station  on  defendant's  road. 
Milner  was  not  one  of  the  stations  at  which 
that  train  stopped,  and  when  Harper  offered 
a  ticket  to  McNeil  he  was  informed  of  this 
fact  by  the  conductor,  and  told  that  he  must 
pay  15  cents  more,  and  go  on  to  Stephens; 
that  being  the  next  istopping  place  for  that 
train.  Harper  refused  to  pay,  and  was 
thereupon  ejected  from  the  train  at  a  point 
about  a  mile  and  a  half  from  the  station. 
He  brought  this  action  for  being  put  off  at 
a  place  other  than  a  usual  stopping  place  for 
trains.  There  was  a  verdict  in  favor  of 
plaintiff  for  $125,  but  the  court  required  a 
remittitur  of  $100,  which  having  been  done, 
the  court  gave  judgment  for  the  remaining 
$25  and  Costs  against  defendant.  From  this 
judgment  defendant  appealed. 

Messrs.  Sanmel  H.  West  and  Jolm.  T. 
SlITord,  for  appellant: 

The  statute  is  confined  to  the  instance  of 
a  passenger  who  refuses  to  pay  fare. 

Hohhs  V.  Texas  d  P.  R.  Co.  49  Ark.  358. 
5  S.  W.  586. 

Plaintiff  was  not  a  passenger. 

Ray,  Negligence  of  Imposed  Duties,  p.  4; 
2  Am.  &  Eng.  Enc.  Law,  p.  742;  Schepers 
y.  Union  Depot  R.  Co.  126  Mo.  665, 
29  S.  W.  713;  Shearm.  A  Redf.  Ne^r.  4th  ed. 
S  448;  Patterson,  Railway  Accident  Law, 
SS  210-214:  Louisville  d  ^^  R.  Co.  v.  Hailey, 
94  Tenn.  383,  27  L.  R.  A.  549,  29  S.  W.  3G7. 


Note. — As  to  place  where  one  refusing  to  pay 
fare  may  be  ejected,  see  Burch  v.  Baltimore  & 
P.  R.  Co.  (D.  C.)  26  L.  R.  A.  129,  and  note. 
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It  was  the  duty  of  the  plaintiff  to  ascer- 
tain the  right  train  before  taking  passage 
on  it,  and  if  he  n^ligently  failed  to  do  so, 
and  got  upon  the  wrong  train,  the  railway 
company  owed  him  only  the  duty  of  ordinary- 
care  to  refrain  from  injuring  him. 

Missouri,  K.  rf  T.  R.  Co.  v.  Dawson,  10 
Tex.  Civ.  App.  19,  29  S.  W.  1106;  Columbus,. 
C.  d  I.  G.  R.  Co.  V.  Pou^ll,  40  Ind.  37; 
Texas  P.  R.  Co.  v.  James,  82  Tex.  306,  15  L. 
R.  A.  347,  18  S.  W.  689;  Beauchamp  v.  In- 
ternational rf  Q.  N.  R.  Co,  56  Tex.  239; 
Rorer,  Railroads,  984. 

Where  one  gets  on  a  passenger  train  with 
the  deliberate  purpose  not  to  pay  fare,  and 
adheres  to  that  purpose,  the  relation  of  car- 
rier and  passenger,  and  the  obligations  re- 
sulting from  that  relation,  are  not  thereby 
established  between  him  and  the  company^ 
and  the  company  owes  him  no  other  duty 
than  not  to  wilfully  or  recklessly  injure  him. 

Condran  v.  Chicago,  M.  d  St.  P.  R.  Co.  28 
L.  R.  A.  749,  14  C.  C.  A.  506,  32  U.  S.  App. 
182,  67  Fed.  522. 

It  was  the  duty  of  appellee  to  have  in- 
quired about  the  train  before  entering  it^ 
and  if  he  did  not  the  consequences  are  the 
same  as  if  he  had  known. 

8i.  Louis,  I.  M.  d  S.  R.  Co.  v.  Rosenberry^ 
45  Ark.  263 ;  8t.  Louis,  I.  M.  d  8.  R.  Go.  v. 
Atchison,  47  Ark.  79,  14  S.  W.  468. 

No  appearance  for  appellee. 

Riddlck,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  allied  to 
have  been  caused  the  plaintiff  by  being* 
ejecte<l  from  one  of  defendant's  passenger 
trains.  Our  statute  provides  that,  "if  any 
passenger  shall  refuse  to  pay  his  fare  or  toll, 
it  shall  be  lawful  for  the  conductor  of  the 
train  and  the  servants  of  the  corporation  to 
put  him  out  of  the  cars  at  any  usual  stop- 
ping place  the  conductor  shall  select," 
Sandels  &  H.  Dig.  §  6192.  Counsel  for  the 
defendant  company  contend  that  this  stat- 
ute does  not  apply  here,  for  the  reason  that 
the  plaintiff  knew,  or  by  the  exercise  of  or- 
dinary care  could  have  known,  that  the  train 
which  he  entered  did  not  stop  at  Milner,  and 
that,  as  he  refused  to  pay  liis  fare  to  any 
station  at  which  the  train  did  stop,  he  wan 
not  a  passenger.  It  is  doubtless  true  that 
one  who  enters  a  railway  train,  and  after- 
wards  wronjrfully  and  persistently  refuses 
to  pay  his  fare,  is  not  entitled  to  the  high 
degree  of  care  which  the  law  exacts  of  rail- 
roads for  the  protection  of  passengers. 
Within  the  meaning  of  the  rules  requiring 
such  care,  it  has  been  often  held  that  such 
a  person  is  not  a  passenger.  Condran  v. 
Chicago,  M.  d  St.  P.  R.  Co.  28  L.  R.  A.  740, 
14  C.  C.  A.  506,  32  U.  S.  App.  182,  67  Fed. 
522;  2  Wood,^Railroads,  Minor's  ed.  p.  1213: 
5  Am.  &  S^ng*.  Enc.  Law,  2d  ed.  p.  496,  and 
cases  cited.  We  do  not  controvert  the 
soundness  of  the-se  decisions,  but  it  is  evident 
that  the  reasons  upon  which  they  are  based 
do  not  apply  here ;  for  the  object  of  this  stat- 
ute was  to  prevent  railroad  companies  from 
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ejecting  a  passenger,  for  refus&l  to  pay  fare, 
ftt  other  than  a  usual  stopping  place.  If 
those  refusing  to  pay  fare  are  not  passen- 
gerii,  within  the  meaning  of  this  act,  then 
the  statute  can  have  no  application,  and  is 
meaningless.  'It  is  therefore  very  evident, 
we  think,  that  the  refusal  to  pay  by  one 
traveling  on  a  train  does  not,  wjthm  the 
meaning  of  this  statute,  show  that  he  is  not 
a  passenger.  It  may,  of  course,  be  doubt^ 
whether  one  who  enters  a  train,  intending 
not  to  pay  his  fare  and  to  defraud  the  com- 
pany, would  be  protected  by  this  statute; 
out  we  need  not  determine  that  question, 
for  the  evidence  here,  we  think,  does  not 
show  such  a  state  of  facts.  The  plaintiff 
carelessly  entered  a  train  which  he  should 
hare  known  did  not  stop  at  Milner,  but  he 
did  so  hoping  that  it  would  stop  either  at 
Milner  or  at  a  water  tank  near  there,  and 
thns  afford  him  the  opportunity  to  reach  his 
destination.  He  had  a  ticket  to  Milner, 
which  he  gave  to  the  conductor,  but  the  tick- 
et was  returned,  and  the  plaintiff  ejected, 
because  he  refused  to  pay  the  additional  fare 
to  the  first  regular  stopping  place  for  that 


train.  The  company  could  have  excluded 
him  from  the  train  or  ejected  him  at  the 
place  he  entered,  but,  having  carried  him 
away  from  that  point,  was,  under  the  stat- 
ute, required  to  carry  him  to  some  other 
usual  stopping  place  before  ejecting  him. 
The  plaintiff  may  not  have  desired  to  go  to 
Stephens,  the  next  stopping  place,  but,  as 
he  had  carelessly  entered  a  train  that  was 
not  require^  to  stop  before  reaching  that 
place,  he  could  have  been  carried  there, 
whether  he  wislied  to  go  or  not ;  for  the  com- 
pany in  such  a  case  was  not  required  to  stop 
the  train  sooner  for  his  own  convenience. 
As  the  place  at  which  he  was  ejected  was 
not  a  usual  stopping  place  for  trains,  and  as 
he  was  not  given  the  option  of  being  carried 
to  Stephens  instead  of  being  put  off  there, 
the  ejection  was  unlawful.'  The  injury  to 
plaintiff  was  small,  but  it  was  night,  a 
slight  rain  was  falling,  and  plaintiff  was 
suffering  some  from  fever.  He  was  put  off 
a  mile  or  two  from  a  station.  Under  these 
circumstances,  the  sum  for  which  the  court 
gave  judgment  was  not  excessive. 
Affirmed, 
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Susie  T.  ENOS  et  al.,  Respts.y 

V. 

Rachel  Jane  SNYDER  et  al,  Appts, 
(131  Cal.  68.) 

1.    One  cannot  by  -«« 111  confer  any  rlarlita 

as  to  the  disposition  of  bis  dead  body. 
2*    An  execntor  or  admlnlstratpr  as  such 
has  no  right  to  the  possession  of  the  body  of 
the  testator  or    intestate    for    purposes    of 
burial. 

3.  The  fact  that  a  statutory  proTlsion 
tmpoftlna:,  nnder  penalty,  the  duty  of 
bnrylnar  a  dead  body  upon  tbe  next  of 
kin  of  decedent,  and  giving  him  the  right  of 
possession  for  that  purpose,  is  found  in  the 
Penal  Code,  does  not  prevent  its  having  force 
in  a  civil  action  to  establish  the  rights  of  such 
next  of  kin  to  possession  of  the  body  for  pur- 
poses of  burial. 

(December  21,  1900.) 

I  PPEAL  by  defendants  from  a  judgment 
A  of  the  Superior  Court  for  Sonoma  Coun- 
ty in  favor  of  plaintiffs  in  an  action  to  es- 
tablish rights  to  the  possession  of  a  dead 
hody  for  the  purpose  of  burial.     Affvrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Iilppitt  A  Lippitt  and  Myriok 
A  Deerins  for  appellants. 

Note. — ^For  earlier  authorities  In  this  series 
ts  to  rights  in  the  disposition  and  burial  of  a 
dead  body,  see  Larson  v.  Chase  (Minn.)  14  L. 
B-  A.  85,  and  note;  Hackett  v.  Hfickett  (R.  I.) 
19  L.  K.  A.  .558;  Choppin  v.  Dauphin  (La.)  33 
L.  R.  A.  133:  Thompson  v.  Deeds  (Iowa)  35 
L.  R.  A.  56;  0*Donnell  v.  Slack  (Cal.)  43  L.  R. 
A.  ^SS:  Keyes  v.  Konkel  (Mich.)  44  L.  R.  A. 
242:  and  Wright  v.  Hollywood  Cemetery  Corp. 
<fia,)  52  L  R.  A.  621. 
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HaTen  A   HaTen  for   respond- 


MeFarlaady  J.,  delivered  the  opinion  of 
the  court: 

John  S.  Enos  died  in  Sonoma  county  on 
March  30,  1898.  The  plaintiff  Susie  T. 
EnoB  is  his  surviving  wife,  and  the  plaintiff 
Gertrude  Willis  is  his  daughter.  For  sev- 
eral years  next  before  his  death  the  de- 
ceased had  not  lived  with  his  wife,  but  dur- 
ing that  time  lived  at  the  residence  of  the 
defendant  Rachel  Jane  Snyder,  where  he 
died.  He  left  a  will  which  contained  a  di- 
rection that  the  manner,  time,  ami  place  of 
his  burial  should  be  "according  to  the  wishes 
and  directions  of  Mrs.  R.  J.  Snyder,"  the 
said  defendant.  After  his  death  the  plain- 
tiffs herein  made  demand  of  defendant  Sny- 
der for  possession  of  his  body  for  the  pur- 
pose of  burying  the  same,  and  the  demand 
was  refused.  Tliereupon  this  action  was 
commenced  against  Mrs.  Snyder  for  a  judg- 
ment declaring  that  plaintiffs  are  entitled 
to  the  possession  of  the  dead  body  of  the 
deceased  for  the  purpose  of  burial,  enjoin- 
ing defendant  from  proceeding  with  the 
burial  of  said  body,  and  directing  her  to 
give  to  plaintiff's  the  possession  there- 
of. Defendant  Snyder  answered,  setting  up 
the  clause  in  the  will  above  referred  to,  and 
also  verbal  statements  to  the  same  effect 
made  by  the  deceased  T[)efore  his  death.  Aft- 
erwards E.  S.  Lippitt,  the  executor  named 
in  the  will,  was,  on  his  own  application, 
made  a  party  defendant,  and  he  filed  an  an- 
swer averring  substantially  the  things  set 
up  in  the  answer  of  defendant  Snyder.  De- 
murrers to  both  answers  were  sustained, 
and  judgment  was  entered  for  plaintiffs  sub- 
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stantially  as  prayed  for  in  the  complaint. 
From  thii?  judgment  defendants  appeal. 

It  is  admitted  that  the  record  presents 
the  sole  question  involved  in  the  case,  name- 
ly, Under  the  law  of  this  state,  did  the  re- 
spondents, as  next  cf  kin,  have  the  right  to 
the  possession  of  the  body  of  the  deceased 
for  the  purpose  of  burying  it,  as  against 
the  appellants,  who  claim  that  right  under 
the  will?  The  general  English  and  Ameri- 
can authorities  on  the  subject  are  not  very 
satisfactory, — ^at  least,  as  to  a  contest,  like 
the  one  here  involved,  between  the  next  of 
kin  and  persons  claiming  under  a  will.  It 
is  quite  well  established,  however,  by  those 
authorities,  that,  in  the  absence  of  statu- 
tory provisions,  there  is  no  property  in  a 
dead  body ;  that  it  is  not  part  of  the  estate 
of  the  deceased  person ;  and  that  a  man  can- 
not by  will  dispose  of  that  which  after  his 
death  will  be  his  corpse.  There  are  some 
expressions  in  some  of  the  authorities  cited 
by  appellants  to  the  effect  that  the  right  of 
burial  is  in  the  n^xt  of  kin,  '4n  the  absence 
of  any  testamentary  disposition,"  but  they 
were  not  cases  in  which  the  right  of  testa- 
mentary disposition  was  involvai.  The  case 
which  is  most  directly  in  point  here  is  Wil- 
liams V.  Williams,  L.  R.  20  Ch.  Div.  659. 
It  is  a  recent  case  (1882),  and  expresses 
the  law  of  England  on  the  subject.  In  that 
case  the  deceasM  had,  by  his  will,  directed 
that  after  his  death  "his  body  should  be 

fiven  to  his  friend  Eliza  Williams,  to  be 
ealt  with  by  her  in  such  manner  as  he  had 
directed  to  be  done  in  a  private  letter  to 
her."  The  body,  however,  was  buried  in  a 
certain  cemetery  **by  the  direction  of  his 
^vidow  and  one  of  his  sons;"  but  afterwards 
Eliza  Williams  succeeded  in  removing  it 
from  the  cemetery,  and,  having  disposed  of 
it  in  accordance  with  the  direction  of  the 
will,  she  brought  the  action  against  the  ex- 
ecutors to  recover  the  amount  of  the  ex- 
penses which  she  had  incurred  in  so  doing. 
Kay,  J.,  in  his  opinion,  after  referring  to 
certain  cases,  says:  "It  follows  that  a  man 
cannot  by  will  dispose  of  his  dead  body. 
If  there  be  no  property  in  a  dead  body,  it 
is  impossible  that  by  will  or  any  other  in- 
strument the  body  can  be  disposed  of.  I 
asked  for  any  authority  in  conflict  with 
these  cases,  but  none  was  produced.  I  have 
referred  to  the  books  of  the  greatest  author- 
ity on  the  question,  and  I  believe  there  is 
no  authority  in  the  least  degree  in  conflict 
with  these  cases.  It  follows  that  the  direc- 
tion in  this  codicil  to  the  executors  to  de- 
liver over  the  body  to  Miss  Williams,  who 
is  not  one  of  the  executors,  is  a  direction 
which,  in  point  of  law,  could  not  be  enforced, 
and  was  void."  The  current  of  American 
authorities,  although  there  is  some  conflict, 
is  to  the  same  effect.  Griffith  v.  Charlotte, 
C.  d  A.  R.  Co,  23  S.  b.  25,  65  Am.  Rep.  1, 
and  cases  there  cited;  Re  Wong  Tung  Quy, 
6  Sawy.  449,  2  Fed.  624 ;  Guthrie  v.  Weaver, 
1  Mo.  App.  136.  In  0*Donnell  v.  Slack,  123 
Cal.  286,  43  L.  R.  A.  388,  55  Pac.  906,  the 
point  was  not  involved.  But  as  someone 
must,  of  necessity,  bury  the  dead,  and  must 
have  the  temporary  possession  of  the  dead 
53  L.  R.  A. 


body  for  that  purpose,  in  the  few  cases 
where  there  has  been  any  question  on  the 
subject  equity  has  been  inv^ed,  and  courts 
of  equity  have  assumed  juEisdiction  and  have 
given  the  necessary  remedies;  and  it  has 
been  generally  declared  that  the  right  of 
burial  of  a  deceased  wife  or  husband  l^longs 
to  the  surviving  spouse,  and  in  other  cases 
to  the  next  of  kin,  being  present  and  having 
the  ability  to  perform  the  8er\'ice.  Durell 
V.  Haytrard,  9  Gray,  249,  67  Am.  Dec.  284 ; 
Fox  V.  Gordon,  16  Phila.  185;  Larson  v. 
Chase,  47  Minn.  307,  14  L.  R.  A.  85,  50  N. 
W.  238;  Foley  v.  Phelps,  1  App.  Div.  551, 
37  N.  Y.  Supp.  471;  Wynkoop  v.  Wynh'oop, 
42  Pa.  293,  82  Am.  Dec.  506;  Re  Beckman 
Street,  4  Bradf.  503. 

The  appellant  Lippitt  in  his  answer  bases 
his  alleged  right  on  the  directions  given  by 
the  deceased  in  his  will  and  verbally,  and 
not  upon  his  authority  as  executor,  inde- 
pendent of  such  directions,  and  the  argu- 
ments of  counsel  for  appellants  rest  mainly 
on  that  basis;  but  there  is  in  their  briefs 
some  shadow  of  contention  that  an  executor 
or  administrator  has,  by  mere  virtue  of  his 
office,"  the  right  to  bury  the  body,  and  to 
the  possession  of  it  for  that  purpose.  There 
are  expressions  to  that  effect  in  the  English 
books  and  particularly  in  the  older  ones, 
and  they  may  also  be  found  in  some  Ameri- 
can authorities,  but  the  current  of  American 
authorities  is  the  other  way.  Those  expres- 
sions are  found  generally  in  cases  where 
there  was  no  contest  between  executors  and 
next  of  kin,  as  in  Williams  v.  Williams,  L. 
R.  20  Ch.  Div.  669,  where  the  body  had  been 
buried  by  the  executors  by  the  direction  of 
the  next  of  kin.  Of  course,  it  is  generally 
provided  by  statute,  as  in  this  state  by  § 
1643,  Code  Civ.  Proc.,  that  executors  or  ad- 
ministrators must  pay  "funeral  expenses:" 
but  it  has  certainly  been  the  custom  in  this 
country  for  the  next  of  kin,  and  not  the 
executor  or  administrator,  to  have  the  cus- 
tody of  the  dead  body  before  the  funeral, 
and  to  bury  it.  Inde^,  under  our  probate 
system,  it  cannot  be  determined  who  the 
executor  or  administrator  is  until. after  the 
appropriate  time  for  the  funeral  has  elapsed, 
and  the  burial  of  the  dead  body  is  not  to 
be  found  in  the  statutory  enumeration  of 
the  rights  and  duties  of  executors  and  ad- 
ministrators. In  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  837,  it  is  said  in  the  text  as  fol- 
lows :  "In  England  it  has  been  held  that  an 
executor  has  the  right  to  the  custody  and 
possession  of  the  body  of  his  decedent  un- 
til it  is  properly  buried.  But  this  doctrine 
has  no  support  in  the  United  States."  And 
the  cases  cited  support  the  text.  In  Reni- 
han  V.  Wright,  125  Ind.  536,  9  L.  R.  A.  614, 
25  N.  E.  822,  the  court,  after  an  elaborate 
discussion  of  the  subject  and  review  of  the 
authorities,  says:  "Our  conclusion  is  that 
the  custody  of  the  corpse  and  the  right  of 
burial  do  not  belong  to  the  executor  or  ad- 
ministrator, but  to  the  next  of  kin,  and  that 
the  courts  of  this  state  possess  the  power 
to  protect  such  next  of  kin  in  the  exercise 
of  such  right." 

We  have  considered  the  subject  as  pre- 
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sented  in  the  general  authorities  because  ap- 
pellants contend  that  there  are  no  statu- 
tory provisions  here  which  are  determinative 
of  the  question  involved,  but  we  think  that 
oar  statutory  law  does  definitely  settle  the 
question  against  appellants'  contention. 
Section  292  of  the  Penal  Code  provides  that 
"the  duty  of  burying  the  body  of  a  deceased 
person  devolve^  upon  the  persons  herein- 
after specified/'  Then  follow  four  subdi- 
nsions  of  the  section.  Subdivision  1  pro- 
vides that  in  the  case  of  the  death  of  a  mar- 
ried woman  the  duty  of  burial  devolves  on 
the  husband,  and  subdivision  2  is  as  fol- 
lows: "If  the  deceased  was  not  a  married 
iroman,  but  left  any  kindred,  the  duty  of 
burial  devolves  upon  the  person  or  persons 
in  the  same  degree  nearest  of  kin  to  the 
deceased,  being  of  adult  age  and  within  this 
$>tate,  and  possessed  of  sufficient  means  to 
defray  the  necessary  expenses."  And  §  294 
pro>'ides  that  "the  person  charged  by  law 
with  the  duty^  of  burying  the  body  of  a  de- 
ceased personals  entitled  to  the  custody  of 
Eueh  body  for  the  purpose  of  burying  it." 
It  is  also  provided  in  another  section  that, 
if  the  person  upon  whom  the  duty  of  burial 
is  imposed  neglects  to  perform  it  in  a  rea- 
sonable time,  he  is  guilfy  of  a  misdemeanor, 
and  is  also  liable  in  a  civil  action  to  the  per- 
son who  does  perform  it  in  treble  the  ex- 
pense incurred.  These  provisions  are  very 
clear  and  explicit,  but  appellants  contend 
that  they  should  not  be  considered  in  a  civil 
action,  because  they  are  in  the  Penal  Code. 
This  position  is  not  tenable.  We  have  here 
»  Code  system  which  is,  for  convenience 
and  partial  classification,  divided  into  four 
Codes,  to  each  of  which  a  name  is  given; 


but  they  are  inseparably  interwoven  with 
each  other,  and  no  one  of  them  is  complete 
in  itself,  or  absolutely  confined  to  a  particu- 
lar subject.  Therefore  clear  enactments  of 
substantive  law  establishing  rights,  like  9 
294,  are  not  to  be  held  inoperative  because 
found  in  any  particular  Code.  If  the  provi- 
sion in  one  Code  were  in  conflict  with  a  pro- 
vision on  the  same  subject  in  another  Code, 
perhaps  a  consideration  of  the  general  pur- 
pose of  each  of  the  Codes  might  afford  some 
aid  in  solving  the  difficulty ;  out  there  is  no 
such  difficulty  here,  for  there  is  no  provi- 
sion in  any  of  the  other  Codes  touching  the 
question  here  involved.  The  fact  that  a  pen- 
alty for  not  burying  a  dead  body  is  also 
imposed  upon  the  one  whose  duty  it  is  to 
bury  it  does  not  a£fect  the  right  of  custody 
which  the  law  gives.  If  the  duty  and  the 
right  had  been  declared  in  some  other  Code, 
and  the  Penal  Code  had  merely  provided  the 
penalty,  there  would  be,  we  suppose,  no  ob- 
jection to  the  appropriateness  of  the  legis- 
lation; but  there  is  no  reason  in  law  why 
any  part  of  this  legislation  is  invalid  be- 
cause found  in  the  Penal  Code  instead  of 
one  of  the  others.  It  would  hardly  be  con- 
tended that  the  provision  about  liability  in 
a  "civil  action"  is  inoperative  because  found 
in  the  Penal  Code.  The  subject  is  one  pe- 
culiarly appropriate  for  legislative  direc- 
tion, and  it  may  be  assumed  that  the  legis- 
lature has  looked  upon  the  provisions  of  the 
Code  above  cited  as  sufficiently  expressive 
of  the  legislative  intent. 
The  jtidgment  is  affirmed. 

We  concur :  Temple,  J. ;  Henshaw,  J. 
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PEXNSYLVAXIA  COMPANY  et  ah,  Plffa. 

in  Err., 

City  of  CHICAGO  et  al. 
(181  111.  289.J 

1.  A  rAllrond  company  wlilcli  baa 
leased  a  baclc  ntand  on  Its  own  property 
cannot  grant  the  lessee  special  privileges  be- 
yund  the  limits  of  its  own  land  by  preventing 
odi^rs  from   occupying   hack   stands  in    the 

2.  A  hock  Ktand  In  front  of  a  railroad 
deiiol,  -nil fell  doeii  not  prevent  aecesa 

to  or  egress  therefrom,  cannot  of  itself  in- 
terfere with  passenger  or  freight  traffic  so  as 
TO  entitle  the  railroad  company  to  an  In- 
ianrtion. 


3.  Tbe  JtH^  of  a  street  or  lilR:Ii-v«'ay  as 
a  stand  for  haoks  or  other  vehicles,  with 
the  consent  or  acquiescence  of  the  municipal 
authorities,  cannot  be  enjoined  at  the  suit 
of  an  abutting  property  owner. 

(Cartwright,  Ck.  J.,  disaenta.) 

(October  16,  1899.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  decree  in  favor  of 
defendants  in  a  suit  to  enjoin  the  mainte- 
nance of  a  hack  stand  in  a  public  highway 
adjoining  complainants'  property.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  J.  J.  Brooks  and  Loeaoli 
Brothers  A  Hourell  for  plaintiffs  in  er- 
ror. 


N'on. — For  the  conflicting  decisions  on  the 
ri«ht  of  a  carrier  to  discriminate  between  hacls- 
3)€n  and  similar  solicitors  of  business,  see  note 
to  Cole  T.  Rowen  (Mich.)  18  L.  R.  A.  848. 

For  other  cases  In  this  series  in  favor  of 
»Hj  exclusive  right,  see  Lucas  v.  Herbert  (Ind.) 
ST  L  R.  A.  376 ;  New  York.  N.  H.  &  H.  R.  Co. 
T.  S<!oTlll  (Conn.)  42  L.  R.  A.  157 :  Kates  v.  At- 
mJa  Baggage  &  Cab  Co.  (Ga.)  46  L.  R.  A.  431 ; 
'rf-dhoaf  V.  St.  Paul  Union  Depot  Co.   (Minn.> 
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47  L.  R.  A.  632:  Norfolk  &  W.  R.  Co.  v.  Old 
Dominion  Baggage  Transfer  Co.  (Va.)  50  L. 
R.  A.  722 :  and  Boston  &  A.  R.  Co.  v.  Brown 
(Mass.)   52  L.  R.  A.  418. 

For  denial  of  such  exclnsive  privilege,  see 
Indianapolis  Union  R.  Co.  v.  Dohn  (Ind.)  45 
L.  R.  A.  427;  Lindsey  v.  Anniston  (Ala.)  27  L, 
R.  A.  436;  and  State  v.  Reed  (Miss.)  43  L.  R. 
A.  134. 
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Messrs.  Stedman  A  Soelke,  for  defend- 
ants in  error: 

The  use  of  a  street  or  highway  with  the 
consent  or  acquiescence  of  the  municipal  au- 
thorities cannot  be  enjoined  at  the  suit  of 
an  abutting  owner. 

Doane  v.  Lake  Street  Elcv,  R,  Go.  166  111. 
610,  36  L.  11.  A.  97,  46  N.  E.  620;  Murphy 
V.  Chicago,  29  111.  279,  81  Am.  Dec.  307; 
Stetson  V.  Chicago  d  E.  R.  Co.  75  111.  74; 
Patterson  v.  Chicago,  D.  d  V.  R.  Co.  76  111. 
688;  Chicago,  B.  d  Q.  R.  Co.  v.  McCHnnis,  79 
111.  269 ;  Peoria  d  R.  I.  R.  Co.  v.  Schertz,  84 
111.  135;  Penn.  Mut.  L.  Ins.  Co.  v.  Heiss, 
141  111.  36,  31  N.  E.  138;  Corcoran  v.  Chi- 
cago, M.  d  N.  R.  Co.  149  III.  291,  37  N.  E. 
68;  White  v.  Metropolitan  West  Side  Elev. 
R.  Co.  154  111.  620,  39  N.  E.  270;  Pitts- 
hurgh,  C.  C:  d.  St.  L.  R.  Co.  v.  Backus^  164 
U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct.  Kep. 
1114;  Trucsdale  v.  Peoria  Orape  Sugar  Co. 
101  111.  561 ;  World*s  Columbian  Exposition 
V.  United  States,  6  C.  C.  A.  58,  18  U.  S. 
App.  42,  56  Fed.  664;  Dunning  v.  Aurora, 
40  111.  481;  Bliss  v.  Kennedy,  43  111.  67; 
Cook  County  v.  Great  Western  R.  Co.  119 
111.  218,  10  N.  E.  664;  Tibhetts  v.  West  d 
South  Tovrn  Street  R.  Co.  64  111.  App.  180 ; 
Chicago  v.  Union  Bldg.  Asso.  102  111.  380,  40 
Am.  Kep.  698;  Clark  v.  Donaldson,  104  111. 
639;  Union  Coal  Co.  v.  La  Salle,  136  111. 
119,  12  L.  R.  A.  326,  26  N.  E.  660;  Hesing 
V.  Scott.  107  111.  600;  Miller  v.  Webster 
City,  94  Iowa,  162,  62  N.  W.  648. 

The  law  above  cited  applies  to  a  corpo- 
ration as  well  as  private  individuals. 

General  Electric  R.  Co.  v.  Chicago  City 
R.  Co.  06  111.  App.  362. 

Plaint iflTs  in  error  have  an  adequate  rem- 
edy at  law,  and  relief  in  equity  will  not  be 
granted. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Darke.  148 
III.  226,  35  N.  E.  750;  Lake  Erie  d  W.  R. 
Co.  V.  Scott,  132  III.  429,  8  L.  R.  A.  330, 
24  N.  E.  78;  Chicago  d  A.  R.  Co.  v.  Rob- 
bins,  159  111.  508.  43  N.  E.  332;  Gait  v. 
Chicago  d  N.  W.  R.  Co.  157  III.  125.  41  N. 
E.  643;  Riqney  v.  Chicago,  102  111.  64; 
Chicago  d  iv.  T.  R.  Co.  v.  Ayres,  106  111. 
511;  Pittsburg.  Ft.  W.  d  C.  R.  Co.  v.  Reich, 
101  III.  157;  Chicago  d  P.  R.  Co.  v.  Stein, 
76  111.  41  :  Ottawa  Gaslight  d  Coke  Co.  v. 
Graham,  28  III.  73,  81  Am.  Dec.  263;  Il- 
linois C.  R.  Co.  V.  GrabilU  60  111.  242. 

Where  the  relief  prayed  for.  if  granted, 
would  be  of  great  injury  to  the  defendants, 
and  not  a  correftponding  benefit  to  the  com- 
plainants, an  injunction  will  be  denied. 

Pratt  V.  AVic  York  C.  d  H.  R.  R.  Co.  90 
Hun,  83.  :J5  N.  Y.  Supp.  557 ;  Gray  v.  Man- 
hattan U.  Co.  128  N.  Y.  509,  28  N.  E.  498 ; 
Hiffh,  Inj.  596:  Harlan  d  H.  Co.  v.  Paschall, 
5  Del.  Ch.  435;  Fobes  v.  Rome,  W.  d  0.  R. 
Co.  121  N.  y.  606,  8  L.  R.  A.  463,  24  N.  E. 
919:  Jacksonville,  T.  d  K.  W.  R.  Co.  v. 
Ad<ims,  28  Fla.  656,  14  L.  R.  A.  533,  10  So. 
465;  Amerman  v.  Deane,  132  N.  Y.  355,  30 
N.  E.  741 ;  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  64 
Fed.  981 :  Wason  v.  Sanborn,  45  N.  H.  171. 

No  railroad  depot  can  make  arbitrary 
rules  discriminating  as  to  who  may  occupy 
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stands  as  provided  by  such  depot,  and  as  to 
who  shall  solicit  passengers  tnerefrom. 

Ray,  Pass.  Carr.  §S  113-115;  Montana 
Union  R.  Co.  v.  Langlois  (Mont.)  8  L.  R. 
A.  753,  and  note;  Markham  v.  Broum,  8  N. 
H.  623,  31  Aril.  Dec.  209;  Cravens  v.  Rodg- 
ers,  101  Mb.  247,  14#S.  W.  106;  Kalamazoo 
Hack  d  Bus  C<S.  y.  Sootsma,  84  Mich.  194, 
10  L.  R.  A.  819,  47  N.  W.  667;  Old  Colony 
R.  Co.  V.  Tripp,  147  Mass.  43,  17  N.  E.  89 ; 
Marriott  v.  London  d  S,  W.  R.  Co.  1  C.  B. 
N.  S.  499;  Re  Palmer,  L.  R.  6  C.  P.  194 ; 
Camblos  v.  Philadelphia  d  R.  R.  Co.  9  Phi  la. 
411;  New  England  Exp.  Co.  v.  Maine  C.  R. 
Co.  67  Me.  188,  2  Am.  Rep.  31;  Summit  t  v. 
State,  8  Lea,  413,  41  Am.  Rep.  637. 

Messrs.  Charles  S.  Thornton  and  J.  R. 
Corrigan  for  city  of  Chicago. 

Phillips,  J.,  delivered  the  opinion  of  the 
court: 

The  Pittsburg,  Ft.  Wayne,  &  Chicago 
Railway  Company,  one  of  the  plaintiffs  in 
error,  is  the  owner,  and  the  Pennsylvania 
Company,  the  other  plaintiff  in  error,  is  the 
lessee,  of  the  tract  of  land  occupied  by  the 
Union  Passenger  Station  in  Chicago,  bound- 
ed by  Madison,  Van  Buren,  and  Canal 
streets,  and  the  Chicago  river.  Several  rail- 
way companies  use  this  station  under  an 
agreement  which  provides  that  the  Penn- 
sylvania Company  shall  have  control  of  the 
station  and  property.  It  is  alleged  that 
passenger  trains  to  the  number  of  233  ar- 
rive and  depart  from  the  station  every  twen- 
ty-four hours;  that  the  average  daily  num- 
ber of  passengers  arriving  and  departing  is 
over  31,000;  that  the  pieces  of  baggage  re- 
ceived and  delivered  daily  number  over  2,- 
900,  and  the  United  States  mail  received  and 
delivered  averages  178  tons  per  day.  The 
passenger  station  fronts  on  Canal  street, 
and  the  entire  length  of  the  building  on  that 
street  is  1,070  feet,  with  thirty  entrances 
in  constant  use  in  the  transaction  of  busi- 
ness. There  are  five  other  stations  at  dif- 
ferent places  in  Chicago.  All  tickets  be- 
yond the  terminus  at  Chicago,  and  known 
as  "through  tickets,"  have  attached  thereto 
a  coupon  for  conveyance  through  the  city 
of  Chicago  from  this  station  to  the  station 
of  the  connecting  line  of  railway,  and  each 
railway  company  entering  the  station  has  a 
contract  for  the  use  of  a  line  of  coaches  for 
the  performance  of  this  service  called  for 
by  the  coupon.  All  coaches  and  wagons 
leaving  the  -railway  station  perform  this 
service  of  carrying  passengers  and  baggage, 
and  stand  in  front  of  the  station  as  long  a.^ 
necessary  to  receive  passengers,  baggage, 
and  mail.  On  December  31,  1885,  the  city 
council  of  the  city  of  Chicago  passed  an  or- 
dinance establishing  stands,  which  was  ap- 
proved by  the  mayor,  and  which  provided 
that  "any  duly  licensed  hackney  coach,  cab, 
or  other  vehicle  for  the  conveyance  of  pas- 
sengers may  stand,  while  waiting  for  em- 
ployment, at  any  of  the  following  places  and 
for  the  period  of  time  hereinafter  provided : 
Stand  No.  1 :  The  north  side  of  Washing- 
ton street,  between  Clark  and  La  Salle 
streets.     Stand  No.  2:    That  portion  of  the 
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west  side  of  Clark  street  beginning  50  feet 
from  the  southwest  corner  of  Randolph  and 
Clark  streets,  and  running  tlience  to  Wash- 
ington street.     Stand  No.  3:    The  east  side 
of  La  Sall6  street,  between  Washington  and 
Randolph  streets.     Stand  No.  4:    The  east 
aide  of  Canal  street,  •ecupying  110  feet,  be- 
tween AdaiRS  and  Madison  streets,  as  the 
superintendent  of  police  shall  direct.     Stand 
No.  5 :  All  theaters  and  other  places  of  pub- 
lic  amusement    fifteen    minutes  before  the 
conchision  of  the  performance.     Stand  No. 
6:   At  all  railroad  depots  ten  minutes  pre- 
\ious  to  the  arrival  of  all  passenger  trains. 
Stand  No.  7:        On  all  such  street  corners, 
from  ten  P.  ai.  until  sunrise,  as  the  super- 
intendent of  police  shall  designate.     Stand 
No.  8:     At  such  other  places  where  the  oc- 
cupants of  the  premises  in  front  of  which 
it  is  desired  to  stand  for  employment  shall 
give  permission,  in  writing,  to  the  owner  or 
driver  so  to  do,  and  it  shall  be  approved 
in  writing  by  the  superintendent  of  police: 
prorided,  it  shall  not  be  lawful  to  stand  for 
employment  in  front  of  a  hotel  where  such 
stand  has  been  establi^^hed  on  the  opposite 
side  of  the  street  from  such  hotel."     On  Jan- 
uary 20,  1896,  the  city  council  passed  an- 
other ordinance,  as  follows:     "That  when, 
at  or  near  anv  railroad  passenger  depot  in 
the  city  of  Chicago,  a  place  has   been  or 
shall  be  designated  as  a  licensed  carriage 
stand,  it  shall  be  lawful  for  the  driver  of 
the  first  double  and  first  single  vehicle  in 
line  to  stand  in  front  of  such  railroad  depot 
and  solicit  business:    provided  such  driver 
shall  not,  in  so  soliciting  business,  obstruct 
the  sidewalk  or  stand  thereon  at  a  greater 
distance  than  ^  feet  from  the  curb  line." 
Hack  stands  Nos.  1,  2,  and  3  are  in  front 
of  public  property.     Hack  stand  No.  4  is  in 
front  of  the  railroad  station.     Plaintiffs  in 
error  allege  in  their  bill  that  since  the  pas- 
sage of  the  ordinance  this  stand  in  front  of 
the  station  has  had  hacks,  cabs,  and  express 
wagons  standing  continuously,  against  the 
protect  oi  the  complainants,  in  front  of  the 
t^tion,   for   a  distance  of   about   300   feet 
from  the  south  side  of  Madison  street,  and 
that  they   occupy   this   stand   continuously 
from  7  o'clock  a.  m.  until  10  o'clodc  p.  m., 
and  the  drivers  occupy  a  part  of  the  side- 
walk, soliciting  passengers  and  baggage.    It 
i«  averred  that  fifteen  hacks  and  coiipC's  and 
six  express   wagons,   and    from  eighteen  to 
twenty  men,  are  at  this  hack  stand  continu- 
OQsly  during  the  hours  named ;  that  twenty- 
three  to  twenty-five  horses  are  fed  daily  at  the 
«taiid;  and  that  the  drivers  of  the  first  sin- 
gle and  first  double  vehicles  have  stood  in 
front  of  the  main  entrance  of  the  passen- 
ger station  ^soliciting  business. 

On  February  24,  1896,  the  plaintiffs  in 
error  filed  their  bill  alleging  the  foregoing 
fart«,  and  charged  that  the  space  in  front 
of  the  station  is  necessary  for  the  transac- 
tion of  the  bu.Mness  to  which  the  station  is 
devoted;  that  said  ordinances  are  illegal 
and  void;  that  the  interference,  interrup- 
tion, and  daily  damage  and  inconvenience 
to  complainants  and  occupants  of  the  sta- 
tion constitute  irreparable  damage;  that  the 
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hack  stand  prevents  ingress  and  egress  to 
and  from  their  property;  and  that  its  es- 
tablishment is  a  damage  and  interference 
with  their  private  rights,  and  causes  an  un- 
just burden  upon  their  property,  without 
compensation,  and  gives  for  a  private  use 
a  portion  of  Canal  street,  in  front'  of  their 
property,  which  is  held  in  trust  by  the  city 
of  Chicago  solely  for  use  as  a  public  street. 
The  city  of  Chicago  and  John  J.  Badenoch, 
superintendent,  were  made  defendants,  and 
the  bill  prayed  for  an  injunction  restraining 
them  from  continuing  the  stand  for  hacks 
and  express  wagons,  and  from  permitting 
the  drivers  of  first  single  and  first  double 
vehicles  to  occupy  the  sidewalk  in  front  of 
the  station  for  the  purpose  of  soliciting 
passengers.  On  leave  granted  for  that  pur- 
pose, Thomas  J.  Doyle  and  Walter  Owen, 
representing  the  hackmen  occupying  this 
stand,  were  admitted  to  the  suit,  and  filed 
answers  denying  that  the  ordinances  are  il- 
legal, or  that  the  hack  stand  preveqta  com- 
plainants from  the  use  of,  or  ingress  to  and 
egress  from,  their  property,  or  that  the  space 
in  front  of  the  station  is  necessary  for  the 
transaction  of  the  business  of  the  station, 
or  that  the  portion  occupied  by  the  hack 
stand  is  necessary  or  important  for  such 
business;  alleging  that  along  the  entire 
space  occupic<l  there  is  no  public  traffic 
which  is  interfered  with  or  damaged  by  the 
hack  stand,  and  that  on  the  station  grounds 
and  premises  of  the  complainants,  and  at 
the  entrance  to  the  power  house,  are  sta- 
tioned hacks  and  cabs  belonging  to  another 
proprietor,  which  wait  there  for  passengers 
by  an  arrangement  with  the  complainants. 
No  answer  was  file<i  by  the  city  of  Chicago, 
but  it  appeared  by  its  corporate  counsel. 
Replications  were  filed  to  the  answers  of 
Doyle  and  Owen,  and  on  the  hearing,  by 
agreement,  the  application  for  injunction 
was  made  a  final  hearing,  and  affidavits  were 
filed  in  support  of  the  bill  and  answers.  On 
hearing,  the  circuit  court  found  that  the  or- 
dinance passed  by  the  city  of  Chicago  on 
the  20th  day  of  January,  1896,  and  which 
went  into  force  on  the  28th  day  of  Janu- 
ary, 1896,  entitled  "An  Ordinance  Regulat- 
ing the  Drivers  of  Vehicles  at  Railroad 
Depots,"  was  illegal,  null,  and  void,  and  the 
enforcement  thereof  should  be  restrained,  as 
prayed  in  complainants'  bill  of  complaint. 
The  court  further  found  that  the  ordinance 
passed  by  the  common  council  of  the  city 
of  Chicago  on  the  31st  day  of  December, 
1885,  entitled  "An  Ordinance  Establishing 
Hack  Stands,"  published  as  S  1705  in  the 
laws  and  ordinances  of  the  city  of  Chicago 
published  in  1890,  is  a  valid  ordinance  so  far 
as  it  establishes  stand  No.  4,  upon  the  cast 
side  of  Canal  street,  occupying  110  feet  be- 
tween ^fadison  and  Adams  streets,  as  the 
superintendent  of  police  shall  direct,  and 
that  said  ordinance  is  a  reasonable  and 
valid  exercise  of  the  powers  conferred  upon 
the  common  council  of  the  city  of  Chicago, 
to  the  extent  of  the  frontage  of  110  feet 
named  in  said  ordinance. 

The  title  of  the  streets  is  vested  in  the 
city,  and  it  has  the  conservation,  control. 
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management,  and  supervision  of  such  trust 
property,  and  it  is  its  duty  to  defend  and 
protect  the  title  to  such  trust  estate.  The 
city  has  no  power  or  authority  to  grant  the 
exclusive  use  of  its  streets  to  any  private 
person  or  for  any  private  purposes,  but 
must  hol'd  and  control  the  possession  exclu- 
sively for  public  use,  for  purposes  of  travel 
and  the  like.  Field  v.  Barling,  149  111.  656, 
24  L.  R.  A.  406,  37  N.  E.  850;  Hibbard  v. 
Chicago,  173  111.  91,  40  L.  R.  A.  621,  50  N. 
E.  256;  Barrows  v.  Sycantore,  150  111.  588, 
26  L.  R.  A.  635,  37  N.  E.  1096;  Ligare  v. 
Chicago,  139  111.  46,  28  N.  E.  934.  The  rule 
is  that  all  public  highways,  from  side  to 
side  and  from  end  to  end,  are  held  for  the 
use  of  the  public,  and  no  other  safe  rule  can 
be  adopted.  It  does  not  follow,  however, 
that  every  obstruction  of  a  street  would  con- 
stitute a  purpi-esture  or  be  illegal.  Neces- 
sary and  temporary  obstructions  of  the 
streets  for  the  purposes  of  or  incident  to 
their  r^air,  and  interruptions  caused  by  the 
improvement  of  adjoining  lots,  if  not  con- 
tinued for  an  unreasonable  time,  are  not 
such  encroachments  as  would  amount  to  a 
public  nuisance.  The  construction  of  street 
railroads,  the  erection  of  telegraph  and  tele- 
phone poles,  and  the  running  of  stage  lines 
are  all  increased  burdens  on  the  streets 
which  may  be  authorized  by  the  municipal- 
ity. A  stage  line  nmning  along  the  street, 
or  cabs  to  be  used  by  persons  desiring  that 
method  of  locomotion,  would  have  a  right 
to  stop  and  take  up  and  discharge  passen- 
gen-s  and  use  the  street  for  such  public  use ; 
but  mere  inconvenience  to  the  owner  of 
property  by  reason  of  a  hack  hailed  to  stop 
in  front  of  his  premises  a  sufficient  period 
of  time  for  one  to  mount  or  alight  would  not 
give  such  owner  the  right  to  resort  to  a 
court  of  equity  and  have  an  injunction. 
The  use  of  the  street  or  highway  with  the 
consent  or  acquiescence  of  the  municipal  au- 
thorities cannot  be  enjoined  at  the  suit  of 
an  abutting  property  owner.  This  court 
has  frequently  determined  this  question,  and 
held  that  where  an  additional  use  of  the 
street  has  been  granted  by  the  city  an  in- 
junction will  not  be  granted  to  restrain  such 
use,  as  the  right  to  so  occupy  is  a  question 
between  one  so  occupying  and  the  munici- 
pality having  the  control  of  the  streets,  and 
charged  with  the  duty  of  keeping  the  same 
free  from  unlawful  obstructions  and  protect- 
ing the  public.  The  remedy  of  an  individ- 
ual— the  abutting  owner — ^is  in  an  action 
for  damages  for  an  injury  resulting  to  his 
property  by  reason  of  what  is  claimed  by 
him  to  be  a  use  of  the  street  inconsistent 
with  his  rights.  He  cannot,  however,  be 
permitted  to  invoke  the  remedy  by  injunc- 
tion for  the  protection  of  the  public,  and  un- 
der that  guise  seek  to  protect  himself.  Mur- 
phy v.  ChicagOy  29  111.  279,  81  Am.  Dec.  307; 
Corcoran  v.  Chicago,  M,  d  N.  R.  Co.  149  111. 
291,  37  N.  E.  68 ;  Doane  v.  Lake  Street  Elev. 
R.  Co.  165  111.  510,  36  L.  R.  A.  97,  46  N. 
E.  620,  and  cases  cited. 

The  depot  of  the  complainants,  extending 
over  1,000  feet  in  length,  is  for  the  use  of 
its  passengers  entering  therein  or  departing 
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therefrom  over  the  different  lines  of  rail- 
ways  which   receive   and  discharge  passen- 
gers therein.     A  railroad  company,  while  in 
a  certain  sense  a  private  corporation,  is  in 
many  other  respects  a  public  corporation, 
and  amenable  to  public  control,  and  different 
from  a  mere  private*  corporation.     Such   a 
corporation  is  invested  with  extraordinary 
powers,  under  which  it  may  condemn  a  right 
of  way,  and  by  the  exercise  of  eminent  do- 
main take  to  its  own  use,  on  payment  of 
damages     (or,     rather,     of    compensation) 
found   by   a   jury,   the   property   of   others 
against  the  will  of  the  owners,  and  use  and 
exercise  control  over    it    for    its  corporate 
purposes.     Invested  with  such  power,  it  be- 
comes more  than  a  mere  private  corporation, 
and  in  consequence  of  its  vested  powers,  in 
every  character,  it  partakes  of  a  public  cor- 
poration, and  is,  and  always  must  be,  held 
amenable  to  public  control.     One  of  the  du- 
ties di.scharged  by  the  various  railroads  en- 
tering this  depot  is  the  carriage  of  passen- 
gers.    From  the  facts  shown  by  this  record, 
on  an  average  over  31,000  passengers  are  re- 
ceived and  discharged  daily  at  this  depot. 
There  are  five  other  depots  in  the  city  of 
Chicago  at  which  passengers  arrive  and  de- 
part.    The  transfer  of  passengers  from  one 
railroad  depot  to  another,  or  their  transfer 
to  various  places  in  the  city  wliich  they  may- 
be desirous  of  reaching,  renders  means   of 
transportation  necessary  by  which  passen- 
gers so  arriving  and  desiring  to  depart  may 
have  access  to  the  various  railroad  depots  or 
to  other  places  in  the  city  to  which  access 
is  desired;  and  this  in  many  cases  is  mo^t 
conveniently  met  on  the  part  of  the  travel- 
ing public  by  the  use  of  hacks,  which,   to 
be  of  advantage,  must  be  so  accessible  that 
unnecessary  waste  of  time  and  inconvenience 
in  trying  to  find  the  same  may  not  result. 
Recognizing  that  the  use  of  this  depot  for 
the  purposes   for  which   the  land  was    ae- 
quir«i  on  which  this  building  was  erecte<U 
and  the  use  of  the  .same  by  the  railroad  com- 
panies ha^'^ng  access  thereto, cannot  bcprejii- 
diciall}'  interfered    with    by  any  ordinance 
of  the  city  to  the  damage  of  the  complain- 
ants, the  question  as  to  public  and  private 
rights  is  presented.  ^  It  does  not  appear  that 
ingress   to   and   egress   from   complainants' 
property  is  prevented  in  connection  with  the 
complainants*     building.     It     does     appear 
that  those  who  control  this  depot  (complain- 
ants herein)    have  permitted  other  persons^ 
to  have  a  lease  on  certain  ground  belongin^^ 
to  and  connected  therewith,  on  which  such 
pei'sons  may  stand  their  cabs  and  carriages 
while  awaiting  passengers  thus  arriving  at 
said  depot.     Taking  into  consideration  the 
character  of  buildings  such  as  depots  of  the 
railroads  in  the  city,  and  recognizing  their 
right  to  exercise  the  power  of  eminent  do- 
main, it  may  well  be  held  that  such  build- 
ings are  in  the  nature  of  public  buildin^rsi. 
It  never  has  been  held  that  the  city  coun- 
cil may  not  establish  hack  stands  in  front 
of  public  buildings  in  the  city,  and  no  pub- 
lic want  of  access  to  such  a  convenience  a<« 
hack  stands  can  be  greater  on  the  part    of 
the  traveling  public  at  any  other  point  tiian 
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&t  the  depots  of  tlie  city.  A  hack  stand  can- 
not, of  itself,  interfere  with  passenger  or 
freight  traffic  of  a  railroad  unless  it  pre- 
vents access  to  or  egress  from  its  build- 
ings. In  Doane  v.  Lake  Street  Elev.  R.  Co, 
165  III.  510,  36  L.  R.  A.  97,  46  N.  E.  520, 
it  was  held  (p.  519,  165  111.,  page  102,  36 
L.  R.  A.,  and  p.  522,  46  N.  E.)  ;  The  real 
ground  upon  which  relief  by  injunction  is 
denied  ia  such  cases  is  that  the  use  of  the 
bireet  being  within  the  purposes  for  which 
it  is  laid  out,  and  therefore  a  proper  use, 
the  right  to  occupy  is  properly  a  question 
between  the  defendant  and  the  municipality 
ba\ing  the  control  of  its  streets,  and  charged 
with  the  duty  of  keeping  them  free  from  un- 
lawful obstructions,  or  between  the  defend- 
ant and  the  public  generally;  the  individusil 
being  left  to  his  action  for  damages  for  any 
injury  resulting  to  his  property." 

It  appears  from  the  record  that  certain 
property  owned  by  the  complainants,  and 
adjacent  to  the  depot,  was  leased  to  one 
Lerov  Eighme  for  use  as  a  hack  stand,  and 
tbat  the  lessee,  by  using  the  property  and 
excluding  others  therefrom,  would  have  priv- 
ileges of  access  to  the  depot  and  of  carry- 
ing passengers  which  others  would  not  have. 
While  we  recognize  that  the  companies  which 
control  the  depot  grounds  and  buildings  may 
make  needful  rules  for  their  regulation,  yet 
they  cannot  grant  special  privileges  beyond 
the  limits  of  their  own  land,  and  make  a 
contract  with  one  which  gives  him  the  right 
to  carry  passengers  from  their  depot  beyond 
their  own  lines,  and  exclude  others  from 
such  privilege  of  carriage.  If  such  compa- 
nies control  the  transportation  of  passengers 
and  merchandise  beyond  their  own  lines, 
i5iich  power  might  be  exercised  solely  for 
their  own  benefit,  and  not  for  that  of  the 
piihiic.  They  cannot  make  a  rule  under 
« ;;ieh  certain  persons  are  allowed  to  occupy 
tlie  streets  or  control  travel,  and  exclude 
others  tb.erefrom,  regardless  of  any  wrong- 
doing or  misconduct  on  the  part  of  the  per- 
*on-5  so  excluded.  An  attempt  to  exercise  a 
p<'.ver  of  that  character  would  be  unreason- 
able and  unauthorized  under  the  law.  Mon- 
fnna  Union  R.  Co.  v.  Langlois,  9  Mont.  419, 
S  L.  R.  A.  753,  24  Pac.  209,  and  authorities 
cited:  Old  Colony  R.  Co.  v.  Tripp,  147  Mass. 
•Vi,  17  X.  E.  89;  Summitt  v.  State,  8  Lea, 
413.  41  Am.  Rep.  637. 

Ktrhirrazoo  Hack  d  Bus  Co.  v.  Sootama, 
84  Mich.  194,  10  L.  R.  A.  819,  47  N.  W.  667, 
was  a  case  where  a  construction  company 
opratinj:  a  railroad  had  leased  to  the  plain- 
tiff a  piece  of  land  used  for  depot  purposes 
in  the  city  of  Kalamazoo,  to  be  ilsed  by  it 
for  carriage  and  hack-stand  purposes  only. 
Xotices  of  this  lease  were  posted  up,  and  the 
''Ufvrintcndent  of  the  railroad  company  also 
noiiHed  others  that  the  property  was  for  the 
e\fln>dve  use  of  the  lessee  company.  The 
defendant  placed  his  hack  on  the  ground, 
iivi.  on  being  notified  to  leave,  refused  to 
•ift  M>.  and  remained  there  until  an  incom- 
ing train,  when  he  procured  a  passenjEfcr  and 
irove  away  with  him,  whereupon  the  hack 
'f-mpany  sued  in  trespass.  The  court  says: 
**The  granting  of  this  exclusive  privilege  to 
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occupy  this  favored  spot  of  ground,  and  one 
theretofore  used  customarily  by  all  hack- 
men  and  busmen,  to  the  plaintiff,  was  a  dis- 
crimination against  the  defendant,  as  well 
as  all '  other  hackmen  .  .  .  not  in  the 
employ  or  service  of  the  plaintiff,  thus  giv- 
ing to  the  plaintiff  a  monopoly  of  the  rail- 
road company's  grounds  for  the  standing  of 
hacks  and  blisses,  and  the  solicitation  of 
passengers  therefor,"  and  is  contrary  to  the 
provision  of  the  statute  that  "all  railroad 
corporations  shalf  grant  equal  facilities  for 
the  transportation  of  passengers  and  freight 
to  all  persons,  companies  or  corporations." 
The  court  further  says:  "This  statute  evi- 
dently does  not  relate  entirely  to  the  mere 
carriage  in  the  cars  of  the  road.  To  be 
effective,  it  must  be  construed  to  include,, 
also,  not  only  the  receiving  of  such  passen- 
gers and  freight  at  its  depots,  but  as  well 
the  receiving  of  them  by  other  'persons, 
companies,  or  corporations'  at  the  point 
upon  its  road  where  the  carriage  ends.  The 
access  to  its  depots  must  be  free  and  equal 
to  all,  whether  it  be  to  take  passage  or 
leave  the  trains.  No  railroad  company,  un- 
der this  statute,  would  be  permitted  to  give 
to  one  hack  or  bus  company  exclusive  ac- 
cess to  its  depots  ...  in  the  carriage 
of  passengers  or  freights  to  its  trains.  Nor 
can  it  any  more  properly  give  such  exclu- 
sive or  better  privilege  to  such  company 
taking  passengers  or  freights  from  its 
trains  to  be  transported  from  them  else- 
where. .  .  .  But,  independently  of  the 
statute  upon  principle,  the  plaintiff  could 
not  recover  in  this  case.  A  railroad  com- 
pany can  make  all  needful  reasonable  rules 
and  regulations  concerning  the  use  of  its 
depots  and  grounds,  and  can  exclude  all  per- 
sons therefrom  who  have  no  business  with 
the  railroad  or  the  passengers  going  to  and 
coming  from  the  trains  or  depots,  and  it 
probably  can  prohibit  all  persons  from  so- 
liciting business  for  themselves  upon  its 
premises;  but  it  cannot  arbitrarily  admit 
one  common  carrier  of  passengers  or  freight 
to  its  depots  or  grounds,  and  exclude  all 
others,  for  no  other  reason  than  that  it  is 
for  its  own  profit  or  pleasure.  Such  rules 
and  regulations  must  touch  and  affect  all 
alike.  It  may  determine  the  distance  from 
ita  depot  or  track  at  which  persons  solicit- 
ing passengers  may  stand  while  on  its 
grounds,  but  this  detennination  must  affect 
and  apply  to  all.  To  permit  a  railroad 
company  upon  any  pretense  except  of  wrong 
or  misconduct  on  the  part  of  the  person 
excluded,  to  allow  one  nackman  or  line  of 
hacks  to  occupy  a  place  upon  its  grounds 
which  is  denied  to  another,  or  to  set  apart 
the  most  favorable  ground,  as  in  this  case, 
to  one  company,  and  to  exclude  the  others 
therefrom,  would  be,  in  the  Ir^ngunge  of  Jus- 
tice Field  in  Old  Colony  R.  Co.  v.  Tripp.  147 
Mass.  43,  17  N.  E.  95,  *to  enable  a  railroad 
corporation  largely  to  control  the  transpor- 
tation of  passengers  and  merchandise  l)e- 
yond  its  own  lino,  and  to  establisih  a  monop- 
oly not  granted  by  its  charter,  which  might 
be  solely  for  its  own  benefit,  and  wvX  for  the 
benefit  of  the  public' "     Montana  Union  K. 
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Co.  ▼.  LangloiSf  9  Mont.  419,  8  L.  R.  A.  753, 
24  Pac.  209,  was  an  action  for  an  injunc- 
tion brought  by  *  the  railway  company 
against  the  defendant,  in  which  the  bill,  an- 
swer, and  stipulated  facts  showed  that  the 
railroad  company  had  contracted  with  Lov- 
ell  Bros.,  by  which  contract  they  were  to 
carry  the  mail  for  the  railway  company 
from  its  station  to  the  postoHice,  in  con- 
sideration of  which  they  were  to  have  the 
exclusiye  use  of  certain  grounds  belonging 
to  the  complainant,  which  it  had  inclosed. 
The  defendant  had  insisted  in  driving  his 
wagons  and  busses  onto  said  lands,  and  leav- 
ing them  standing  on  the  ground,  the  ex- 
clusive use  of  which  had  been  granted  to 
said  Lovell  Bros<.  The  court,  on  hearing, 
dissolved  the  temporary  injunction  granted, 
and  based  their  reason  for  so  doing  on  the 
ground  that  to  permit  the  injunction  to 
stand,  restraining  other  cab  drivers  than 
T»vell  Bros.,  to  whom  the  exclusive  use  had 
been  given,  from  using  the  depot  grounds, 
would  aid  in  causing  a  monopoly,  destroy 
just  competition,  and  cause  thereby  a  hard- 
ship, not  only  on  other  cab  drivers,  but  on 
the  general  public.  The  court  cite  Marriott 
v.  London  d  8,  TV.  R.  Co.  1  C.  B.  N.  S.  499, 
in  which  case  the  complainant  alleged  that 
he  brought  passengers  to  the  defendant's 
railway  station,  and  the  latter  refused  him 
access  to  the  station  grounds  to  deliver  his 
passengers  there,  while  at  the  same  time 
this  privilege  was  granted  to  other  compa- 
nies, and  upon  this  showing  the  injunction 
was  granted.  McConnell  v.  Pedigo,  92  Ky. 
465,  18  S.  W.  15,  was  a  case  in  which  a  con- 
tract similar  to  that  in  the  case  last  above 
cited  had  been  entered  into  between  the  rail- 
road company  and  McConnell,  by  which  an 
exclusive  privilege  was  sought  to  be  given  to 
him  in  consideration  that  he  would  carry 
the  mails  for  the  company.  The  injunction 
nought  was  denied.  To  the  same  effect  is 
the  recent  case  of  State  v.  Rccd,  76  Miss. 
211,  43   L.  R.   A.   134,  24   So.   308. 

The  law  furnished  a  full  and  complete 
remedy  to  the  complainants  for  any  injury 
to  their  property  by  the  creation  of  a  hack 
stand  by  the  city.  The  complainants  may, 
for  any  injury  sustained,  have  a  remedy  at 
law  separate  and  distinct  from  the  public 
interests,  and  have  compensation  granted  for 
damages  sustained,  which  can  be  determined 
and  admeasured  by  a  jury,  without  resort 
to  the  extraordinary  remetly  by  injunction. 
Chiraffo  d  W.  I.  R.  Co.  y.\A.ure8,  106  111. 
511:  Rigney  v.  Chicago,  102  TU.  64;  Lake 
Erie  d  W.  R,  Co.  v.  Scott,  1.32  III.  429,  8 
L.  R.  A.  330,  24  N.  E.  78;  Doane  v.  Lake 
Street  Elcv.  R.  Co.  165  Til.  510,  36  L.  R. 
A.  97,  46  N.  E.  520.  These  complainants 
cannot,  in  the  interest  of  the  public,  resort 
to  this  remedy,  and  have  shown  no  special 
or  peculiar  injury  to  their  property  en- 
titling them  to  an  injunction. 

There  was  no  error  in  the  decree  of  the 
Circuit  Court,  and  its  decree  is  affirmed. 

CartwrlKht,  Ch.  J.,  dissenting: 

The  occupation  of  a  street  as  a  place  for 

the  owners  of  hacks,  carriages,  and  express 
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wagons  to  keep  tliem  in  the  intervals  when 
they  are  not  employed  in  the  carriage  of 
persons  or  property,  and  while  waiting  for 
such  employment,  is  purely  a  private  use. 
It  is  of  the  same  nature  as  the  occupation 
of  premises  for  a  livery  stable,  or  stable 
yard;  and  in  Rew  ▼.  Cross,  3  Campb.  224, 
Lord  Ellenborough  characterized  it  as  mak- 
ing a  stable  yard  of  the  King's  highway. 
In  Branahan  v.  Cincinnati  Hotel  Co.  39 
Ohio  St.  333,  48  Am.  Rep.  457,  it  was  said 
to  be  a  mere  private  use,  like  booths  or 
structures  for  the  use  of  dealers;  and  the 
same  doctrine  was  affirmed  in  McCaffrey  v. 
Smith,  41  Hun,  117.  This  is  not  contro- 
vei*ted  by  the  counsel  in  this  case,  nor  in 
the  foregoing  opinion,  but  the  propositions 
laid  down  in  the  opinion  as  rules  of  law 
which,  as  I  understand,  lead  to  the  affirm- 
ance of  the  decree,  are  these:  First,  all 
public  highways,  from  %ide  to  side  and  from 
end  to  end,  situated  in  the  city  of  Chicago, 
are  held  by  said  city  in  trust  for  the  use 
of  the  general  public  for  the  purposes  of 
travel,  subject  only  to  such  interruption  as 
necessity,  accident,  or  the  ordinary  require- 
ments of  business  may  demand,  and  the  city 
has  no  power  to  appropriate  Canal  street  to 
any  other  purpose  than  such  public  use  as 
a  street,  or  to  surrender  it  to  any  individ- 
ual or  individuals  for  private  uses;  second, 
if  any  portion  of  a  street  so  held  in  trust 
for  the  general  public  for  public  purposes 
lies  in  front  of  public  property,  the  city 
may  divert  such  portion  from  the  purpose 
for  which  it  was  established  to  the  private 
uses  of  individuals  for  a  hack  stand;  third, 
a  railroad  company  is  a  common  carrier  of 
passengers,  may  acquire  property  by  the  ex- 
ercise of  eminent  domain,  and  is  amenable 
tq  public  control,  and  therefore  its  depot 
buildings  are  in  the  nature  of  public  build- 
ings, and  a  street  in  front  of  such  buildings 
may  he  devoted  to  private  use  for  a  hack 
stand;  fourth,  if  a  railroad  company  has 
leased  property  owned  by  it  and  situated 
near  its  passenger  depot  to  an  owner  of 
hacks  for  use  in  his  business,  then  the  city 
may  grant  the  adjacent  street  to  other  own- 
ers of  hacks  and  express  wagons,  for  their 
private  use  as  a  hack  stand ;  fifth,\nolationof 
the  trust  upon  which  a  street  is  held,  by  its 
diversion  to  the  private  interests  of  a  hack 
stand,  with  the  consent  or  acquiescence  of 
the  municipal  authorities,  cannot  be  en- 
joined at  the  suit  of  an  abutting  property 
owner;  sixth,  equity  will  not  interfere  in 
such  a  case,  because  the  law  furnishes  a  full 
and  complete  remedy  to  the  abutting  owner 
for  an  injury  to  his  property  by  the  use  of 
the  street  as  a  hack  stand,  and  such  owner 
may  have  recourse  to  law  and  recover  dam- 
ages for  the  injury  sustained. 

A  larger  part  of  the  opinion  is  taken  up 
with  the  proposition  that  a  railroad  com- 
pany cannot  srant  the  exclusive  privilege 
of  going  upon  its  depot  grounds  to  one  back- 
man,  and  exclude  other  carriers  of  passen- 
gers from  like  privileges.  But  that  has 
nothing  whatever  to  do  with  this  controver- 
sy, either  as  matter  of  fact  or  question  of 
law.     The  entrances  and  exits  for  passengers 
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are  near   Adams    street.     The    next  street 
north  is  Monroe  street,  and  the  second  street 
noith  is  Madison  street.     It  appears  from 
the  answers    and  proof    that  carriages    be- 
longing to  Leroy  Eighme  are  permitted  to 
stand  for  the  service  of  passengers  at  the 
power  house  next  to  Madison  street,  north 
of  the  passenger  station,  on  the  grounds  of 
the  railroad  company,  and  his  agents  solicit 
pahNengers,  and  call  the  carriages  from  the 
entrance  by   pressing    an    electric    button. 
The  evidence  is  that    he  was    allowed  this 
pri\ilege,  and  was  required  to  keep  neat  and 
clean  carriages,    with  drivers    in  uniform, 
and  suitable    and    satisfactory    horses    for 
drawing  the    carriages,    and  to    charge  no 
more  than  the  fare  ordinance  of  the  city  of 
Chicago.    There  is  no  allegation  in  the  an- 
swers, nor  any  testimony,    that    complain- 
antii  attempted  to  give  him  any  rights  on 
the  public  street.     Ko  relief  was  asked  by 
the  defendants  in  respect  to  going  upon  the 
Ktation  grounds  and    occupying    complain- 
ants' premises  equally  with  him,  and  none 
could  have    been    granted.   'So  far  as  the 
equal  right»  of  hac^men  are  concerned,  the 
circuit  court,    by    its  decree,    which  is  af- 
firmed, held  the  ordinance  which  permitted 
them  to  solicit    passengers    and    ply  their 
business  in  front  of  the  passenger  station 
to  be  void,  and  left  the  agents  of  Eighme 
to  solicit  passengers  and  call  carriages  at 
that  place,  while  it  sent  the  hackmen  to  the 
back  stand  between  Madison    and    Monroe 
streets,  about  a  block  distant.    With  that 
decree  the  hackmen  were  content,  and  did 
not  appeal  or  assign  a  cross  error.    The  au- 
thorities cited  and  quoted  from  in  the  opin- 
ion to  the  effect  that  a  railroad    company 
cannot  give  oae  hackman  exclusive  access  to 
its  station,  and    the  observations    touching 
public  duties,  public  control,  and  the  grant- 
ing of  monopolies  and  special  privil^es,  do 
not  relate  to  any  question  in  the  case,  and 
cannot  influence  the  decision. 

A.S  to  the  propositions  of  law  pertinent  to 
the  ease,  the  first,  as  stated  above,  is  the 
law.  and  is  sustained  by  the  unanimous 
opinions  of  all  courts.  The  remaining 
propositions  seem  to  me  to  be  inconj»istent 
«iih  the  first,  and  to  be  destructive  of  pub- 
lic and  private  interests,  and  I  feel  com- 
pelled to  record  my  dissent.  I  cannot  see 
how  the  public  character  or  public  owner- 
ship of  adjoining  property  can  in  any  way 
cbani^  the  legitimate  uses  of  a  public  street. 
I  do  not  see  how  the  conclusion  that  a  street 
BiaT  be  diverted  to  private  use  for  a  hack 
rtand  follows  from  the  fact  that  the  adja- 
<^^nt  property  is  owned  by  the  public,  or  is 
UM?d  for  a  state  house,  court  house,  public 
school,  public  library,  engine  house,  or  other 
building  that  may  be  devoted  to  public  use. 
If  a  street  may  be  perverted  frorn  its  gen- 
eral uses  as  such  because  it  adjoins  public 
prciperty,  and  be  devoted  to  the  private  uses 
*'i  hackmen,  it  may  be  occupied  for  any 
<4her  sort  of  business  with  the  public. 
Branahan  v.  Cincinnati  Hotel  Co,  39  Ohio 
^.  333,  48  Am.  Rep.  467.  There  is  no  great- 
er public  want  of  access  to  a  hack  stand  than 
to  i^nds  where  articles  which  the  public  is 
53  L.  R.  A. 


accustomed  to  use  are  sold,  and  a  city  is 
neither  bound  nor  authorized  to  furnish 
premises  for  either  kind  of  business.  In 
fact,  a  hack  stand  does  not  supply  any  gen- 
eral public  want,  but  is  a  convenience  to 
only  a  verj'  small  fraction  even  of  the  trav- 
eling public.  It  seems  to  me  absurd  to  say 
that  because  property  is  owned  by  the  state 
for  a  state  house,  or  the  county  for  a  court 
house,  or  by  a  school  district  for  a  school 
house,  the  (uty  may  obstruct  the  street  in 
front  of  it,  and  turn  it  into  a  market  place 
or  a  stable  yard.  So,  too,  the  power  of 
eminent  domain  may  be  invoked  to  acquire 
property  for  these  public  uses,  and  for  parks 
and  other  public  purposes,  as  well  as  a  rail- 
road station,  but  I  cannot  see  how  that  has 
anything  to  do  with  the  legitimate  uses  of 
a  street. 

The  undisputed  facts  in  this  case  are  that 
under  the  ordinance  establishing  this  hack 
stand  an  average  of  fifteen  hacks  and  coupes, 
and  an  average  of  six  express  wagons,  with 
from  eighteen  to  twenty  men,  occupy  the  al- 
lotted space  along  the  sidewalk  in  front  of 
complainants'  property  continuously  from  7 
A.  M.  to  10  p.  M. ;  that  from  twenty-three  to 
twenty-five  horses  are  fed  there  one  or  more 
times  daily;   and  that  the   standing  of  so 
many  horses,    and  the    custom    of  feeding 
them  there,  create  a  great  amount  of  dirt 
and  filth.     This  constitutes  as  much  a  per- 
manent obstruction  as  a  fish   stand,  fruit 
stand  or  any  other  business  carried  on  at 
the  same  place  would  be.    It  is  necessarily 
an  obstruction  and  interference  with  the  in- 
gress and  egress  to  and  from  complainants' 
property,  and  the  fact  that  there  may  be 
enough  room  left  to  enable  them  to  transact 
their  business  is  no  justification  for  it.     The 
same  thing  might  be  said  of  residence  prop- 
erty,— ^that    the    owner    would    have  room 
enough  left  although  a  hack  might  stand  in 
front  of  it  continuously.    If  the  owner  did 
not  keep  a  carriage,  and  had  no  driveway 
from  the  lot  to  the  street,  it  might  be  said 
that  he  had  no    need  for    the  ingress    and 
egress    to  and   from    his    property    to  the 
street  ,*  and  that  is  the  most  that  can  be  said 
here.     The  owner's  right  is  that  his  ease- 
ment  shall   not  be   interfered  with   unlaw- 
fully, and  to  say  that  an  obstruction  such 
SA  a  row  of  hacks  and  express  wagons  does 
not  obstruct  is  a  mere  solecism.     Any  per- 
manent obstruction  to  travel,  whether  it  be 
little  or  great,  is  an  encroachment  on  the 
public  right,    and  constitutes    a    nuisance, 
and  the  city  has  no  right  to  permit  such  an 
obstruction,  so  as  to  deprive  the  public  and 
the  adjacent  property  owners  of  the  use  of 
streets.     Smith  v.  McDowell  148  111.  51,  22 
L.  R.  A.  393,  35  N.  E.  141 ;  Field  v.  Barling, 
14^  111.  556,  24  L.  R.  A.  406,  37  N.  E.  850; 
Barroira  v.  fJycamore,  150  111.  588,  25  L.  R. 
A.  535,  37  N.  E.  1096;  Hihhard  v.  Chicago, 
173  111.  91,  40  L.  R.  A.  621,  50  N.  E.  250. 
A  city  has  no  right  to  so  obstruct  its  streets 
as  to  deprive  property  holders  of  free  access 
to  and  from  their  lots    [Stack  v.  East  St. 
Louis,  85  111.  377,  28  Am.  Rep.  619)  ;   nor 
can  it,  by  'ordinance    or    otherwise,  devote 
them  to  a  private  use.     This  was  expressly 
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held  in  Field  v.  Barling,  149  111.  566,  24  L. 
R.  A.  400,  37  N.  E.  850,  where  the  city  of 
Chicago,  by  an  ordinance,  attempted  to  au- 
thorize the  building  of  an  overhead  private 
passageway  across  an  alley,  not  obstructing 
travel,  for  the  benefit  of  a  party  in  the 
transaction  of  his  business;  and  this  court 
8aid  (p.  566,  149  111.,  page  409,  24  L.  R.  A. 
and  p.  852,  37  N.  E.) :  "The  fee  of  the 
street  passed  to  the  city  of  Chicago,  but  the 
city  held  the  fee  in  trust  for  the  public,  and 
for  no  other  purpose.  While  the  city  had 
ample  power  to  control,  regulate,  and  im- 
prove the  street  in  such  manner  as  the  de- 
mands of  the  public  required,  the  law  con- 
ferred no  authority  on  the  city  to  devote 
the  alley  to  private  uses." 

In  King  v.  Russell,  6  East,  427,  the  de- 
fendant was  found  guilty,  upon  an  indict- 
ment for  a  nuisance,  for  wrongfully  and  un- 
lawfully causing  and  permitting  twenty 
wagons  to  stand  or  remain  for  a  long  time, 
viz,y  ten  hours  on  each  day,  before  his  ware- 
house, situate  in  a  public  street  and  high- 
way called  "Southgate  Street,"  in  London. 
The  court  said,  in  sustaining  the  conviction 
(p.  430)  :  "It  should  be  fully  understood 
that  the  defendant  could  not  legally  carry 
on  any  part  of  .his  business  in  the  public 
street'  to  the  annoyance  of  the  public. 
That  the  primary  object  of  the  street  was 
for  tl  .',  free  passage  of  the  public,  and  any- 
thing which  impeded  that  free  passage,  with- 
out necessity,  was  a  nuisance;  that,  if  the 
nature  of  the  defendant's  business  were  such 
as  to  require  the  loading  and  unloading  of 
so  many  more  of  his  wagons  than  could  con- 
veniently be  contained  within  his  own  pri- 
vate premises,  he  must  either  enlarge  his 
premises,  or  remove  his  business  to  some 
more  convenient  spot.  But  the  courts  could 
not  be  parties  to  any  compromise  for  his  us- 
ing the  street  as  his  own  for  any  part  of  his 
business."  In  Rew  v.  Cross,  3  Campb.  224, 
the  defendant  was  proprietor  of  a  Green- 
wich stage-coach,  which  came  to  Ijondon 
twice  a  day,  and  stood  for  three-quarters  of 
an  hour  in  the  street  near  Charing  Cross 
Station,  waiting  for  passengers  where  stages 
were  accustom^  to  stand.  Lord  Ellenbor- 
ough,  in  sustaining  a  conviction,  said: 
"Every  unauthorized  obstruction  of  a  high- 
way to  the  annoyance  of  the  King's  subjects 
is  an  indictable  ofi'ense.  Upon  the  evidence 
given,  I  think  the  defendant  ought  clearly 
to  be  found  guilty.  The  King's  highway  is 
not  to  be  used  as  a  stable  yard.  It  is  im- 
material how  long  the  practice  may  have 
prevailed,  for  no  length  of  time  will  Inti- 
mate a  nuisance.  ...  A  stage-coach 
may  set  down  or  take  up  passengers  in  the 
street,  this  being  necessary  for  public  con- 
venience: but  it  must  be  done  in  a  reason- 
able time,  and  private  premises  must  be  pro- 
cured for  the  coach  to  stop  in  during  the 
interval  between  the  end  of  one  journey  and 
the  commencement  of  another.  No  one  can 
make  a  stable  yard  of  the  King's  highway." 
In  Cohen  v.  New  York,  113  N.  Y.  632,  4  L. 
R.  A.  406,  21  N.  E.  700,  the  city  grante<l  a 
license  to  a  grocer,  permitting  him  to  keep 
his  delivery  wagon  standing  in  front  of  his 
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store  night  and  day.  It  was  held  that  the 
wagon  constituted  a  public  nuisance,  and 
that  for  damages  resulting  therefrom  the 
city  was  liable.  Peckham,  J.,  in  delivering 
the  opinion  of  the  court,  said:  ''It  is  no 
answer  to  the  charge  of  a  nuisance  that> 
even  with  the  obstruction  in  the  highway, 
there  is  still  room  for  two  or  more  wagons 
to  pass,  nor  that  the  obstruction  itself  is  not 
a  fixture.  If  it  be  permanently  or  even 
habitually  in  the  highway,  it  is  a  nuisance. 
The  highway  may  be  a  convenient  place  for 
the  owner  of  carriages  to  keep  them  in,  but 
the  law,  looking  to  the  convenience  of  the 
greater  number,  prohibits  any  such  use  of 
the  public  streets.  .  .  .  Familiar  as  the 
law  is  on  the  subject,  it  is  too  frequently 
disregarded  or  lost  sight  of.  Permits  are 
granted  by  common  councils  of  cities,  or  by 
other  bodies  in  which  the  power  to  grant 
them  for  such  purposes  is  reposed,  and  they 
are  granted  for  purposes  in  regard  to  which 
the  body  or  l^a-rd  assuming  to  represent  the 
city  has  no  power  whatever,  and  the  permit 
confers  no  right  upon  the  party  who  obtains 
it."  The  city  of  Cincinnati,  l^  ordinance, 
established  a  hack  stand  on  the  side  of  Cen- 
tral avenue,  in  that  city,  next  to  the  prop- 
erty of  the  hotel  company.  In  Branahan  v. 
Cincinnati  Hotel  Co.  39  Ohio  St.  333,  48 
Am.  Rep.  457,  the  court  sustained  a  per- 
petual injunction  at  the  suit  of  such  abut- 
ting owner,  and  said:  "This  ordinance 
granted  a  permanent  use  of  the  street  for 
mere  private  uses.  As  well  might  the  city 
authorize  permanent  booths  or  structures 
for  the  use  of  dealers  in  the  various  articles 
of  trade.  Having  no  rent  to  pay,  the  occu- 
pants, could  accommodate  the  public  at  bet- 
ter rates.  The  supervision  and  control  of 
the  public  highways  of  a  city  is  a  public 
trust,  and  while  additional  uses  may  be  im- 
posed, not  8ub^^rsive  of  or  impairing  the 
original  use,  such  as  laying  down  gas  and 
water  mains,  yet  the^  rights  of  the  public  to 
use  it  as  a  street,  and  of  the  adjacent  lot 
ownet  to  enjoy  it  as  the  means  of  access  to 
his  property,  cannot  be  materially  impaired. 
The  city  has  the  right  to  regulate  hackney 
coaches,  .  .  .  and  also  the  right  to  ap- 
propriate private  property  for  the  use  of  the 
corporation,  but  it  has  no  power  to  appro- 
priate the  easement  of  an  adjacent  owner 
to  a  mere  private  use.  So,  in  McCafrey  v. 
Smith.  41  Hun.  117,  the  court  enjoined  the 
use  of  a  street  in  the  village  of  Saratoga^ 
adjoining  plaintiff's  property,  for  a  hack 
stand,  under  the  assumed  authority  of  a  vil- 
lage ordinance,  upon  the  ground  that  the 
village  had  no  authority  to  pass  such  ordi- 
nance. The  court,  in  holding  this  ordinance 
illegal,  said:  "The  public  interest  in  the 
highway  is  nothing  but  an  easement  which 
gives  to  individuals  the  right  to  pass  and 
repass  on  foot  or  with  animals  and  convey- 
ances, and,  as  an  incident,  they  may  do  all 
acts  necessary  to  keep  the  highway  in  proper 
repair  for  traveling  purposes.  .  .  .  Any 
use  of  a  highway,  except  for  the  purposes  ot 
traveling  and  the  making  of  necessary  re- 
pairs under  the  direction  of  proper  author- 
ities, constitutes  a  trespass  against  the  ad- 
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joining  owner.  .  .  ,  But  the  legislature 
had  not  the  power,  neither  had  the  munici- 
pal authoritie.s,  as  against  the  adjoining 
owner,  to  confer  upon  any  person  the  right 
to  make  use  of  the  highway  for  any  other 
purpose  than  to  pass  and  repass,  without 
the  consent  of  the  owner  of  the  fee.'*  See 
also  2  Dill.  Mun.  Corp.  §  660;  Com,  v. 
Poismorc,  1  Serg.  &  R.  217 ;  Laing  v.  Amer- 
ieuSy  86  Ga.  756,  13  S.  E,  107 ;  Lockwood  v. 
Wabash  R.  Co.  122  Mo.  86.  24  L.  R.  A.  616, 
26  S.  W.  698 ;  Elliott,  Roads  &  Streets,  478 ; 
Rex  V.  Jonrs,  3  Campb.  230. 

These  authorities*  establish   that   such   a 
use  as  is  here  attempted   to   be   made   of 
Canal  street  is  a  perversion  and  violation 
of  the  trust  on  which  the  city  holds  the 
street,  and  I  cannot  agree  to  the  holding 
that  such  use  cannot  be  enjoined  at  the  suit 
of  complainants,    as    abutting    owners.     In 
the  foregoing  opinion  such  a  holding  is  rest- 
ed on  the  ground  that  there  is  a  remedy  at 
law,  by  an  action  for  damages.     In  the  first 
place,  that  question  cannot  be  raised  in  the 
case.    It  was  not  raised  in  the  circuit  court 
by  demurrer,  answer,  or  in  any  other  way. 
Cases  already  cited  show  that  the  subject 
is  not  foreign  to  equity  jurisdiction,  which 
has  been  freely  exercised,  and  the  question, 
not  having   been    raised   below,    cannot   be 
brought  into  the  case  here.     Stout  v.  Cookf 
41  111.  447 :   Dodge  v.  Wright,  48  111.  382 ; 
ffirkey  v.   Forristal,  49  111.  255:    Magce  v. 
Magrr.  51  111.  500,  99  Am.  Dec.  571 ;   Grid- 
Ify  V.  Watson,   53   HI.    186;    Knox  County 
Supers.  V.  Davis,  63  111.  405;  Ryan  v.  Dun- 
enn,  88  III.  144:   Clemmer  v.  Drovers'  Nat. 
Bank.  157   111.  206.  41   N.   E.   728.     If  the 
proposition  is  considered,  it  is  unsound  and 
against  the  authorities.     Mr.  High,  in  his 
work  on  Injunctions,   3d  ed.,  §   816,  says: 
'*The  remedy  by  injunction  is  the  most 'ef- 
ficient means  of  preventing  obstructions  to 
public  highways,  and  where  the  facts  are 
easy  of  ascertainment,  «nd  the  rights  result- 
ing therefrom  are  free  from  doubt,  the  re- 
lief will  be  granted  at  the  suit  of  a  citizen 
^lavinir  an  immediate  and  special  interest  in 
the  matter.     And  the  owner  of  a  lot  abut- 
ting upon  a  street  sustains  such  a  special 
injury,  diflTcrent  from  that  sustained  by  the 
public,   as   to  entitle  him   to  maintain   an 
artion  to  reptrnin  the  unauthorized  obstruc- 
tion of  the  street  in  front  of  his  premises." 
In  1  Am.  &  Eng,  Enc.  Law,  2d  ed.  p.  225, 
it  is  said:     "The  owner  of  property  abut- 
tipjr  on  a  public  hi^rhway  is  entitled,  as  one 
of  th^  primary  incidents  of  his  ownership, 
to  the  right  of  free  ingress  and  egre«s.   This 
right  exi.sts   whether  the  abutter  owns  the 
fee  to  the  center  of  the  street,  leaving  the 
public  with  merely  an  ea.sement  of  passage, 
or  whether  the  title  to  the  entire  highway 
is  vested  in  the  latter.     The  right  is  a  spe- 
cie* of  private  property,  of  which  the  owner 
niay  not  be  deprived  without  due  compensa- 
tico,  and  it  is  a  right  which  he  may  have 
enforced  by  the    writ    of    injunction."'     In 
bnris  01*  'Eminent   Domain   it   is   said    (§ 
114) :     "The  abutting  owner  has  a  private 
tight  of   access   to   his   property   over   the 
«trfet,  which   ifl  as  imHolable  as  his  prop- 
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'erty  in  the  lot  itself;"  and  (§  637)  "the 
abutting  owner  may,  in  general,  enjoin  any 
use  of  the  street  which  is  foreign  to  its  pur- 
pose as  a  public  highway,  and  is  calculated 
to  produce  special  damages  to  his  property.'* 
To  the  .same  effect  are  Hilliard,  Inj.  2*73, 
and  Waterman's  Eden,  Ini.  S  202,  note.  This 
court  is  firmly  committed  to  the  same  doc- 
trine. Green  T.  Oakes,  17  111,  249,  was  a 
bill  in  chancery  to  enjoin  the  obstruction 
of  a  public  road.  The  answer  alleged  that 
the  court  had  no  jurisdiction,  and  that 
complainant  had  adequate  relief  at  law. 
This  court  said  (p.  251):  "Where  the 
right  is  clear  and  appertains  to  the  public, 
and  an  individual  is  directly  and  injurious- 
ly affected  by  the  obstruction  of  the  ease- 
ment or  the  creation  of  the  nuisance,  they 
[courts  of  equity]  will  interfere,  on  the  ap- 
plication of  such  individual,  to  prevent  the 
threatened  wrong  or  invasion  of  the  com- 
mon right.  In  such  case  equity  can  give 
complete  remedy, — prevent  irreparable  mis- 
chief and  that  continuous  and  vexatious  lit- 
igation that  would  arise  out  of  resort  to 
the  remedies  afforded  by  law,"  citing  au- 
thorities. That  case  was  referred  to  and 
indorsed  in  Craig  v.  People  ex  rel.  Neville, 
47  111.  487.  In  Carter  v.  Chicago,  57  HI. 
283,  an  abutting  owner  filed  his  bill  to  re- 
strain an  abuse  of  power  by  the  city  in  es- 
tablishing a  roadway  next  to  his  lot  line  so 
as  to  deprive  him  of  a  sidewalk,  and  the 
jurisdiction  of  equity  was  sustained.  Al- 
though that  was  a  subject  on  which  the  city 
had  unquestioned  power  to  act,  the  action 
being  unjust  and  oppressive,  the  lot.  owner 
was  not  left  to  his  remedy  at  law,  which 
would  be  inadequate.  The  court  there  quot- 
ed from  Smith  v.  Bangs,  16  111.  399,  as  fol- 
lows: "So  a  court  of  equity  has  jurisdic- 
tion to  interpose  by  injunction  where  pub- 
lic officers,  under  claim  of  right,  are  pro- 
ceeding illegally  to  impair  the  rights  or  in- 
jure the  property  of  individuals  or  corpora- 
tions, or  where  it  is  necessary  to  prevent  a 
multiplicity  of  suits."  In  Field  v.  Barling, 
149  111.  556,  24  L.  R.  A.  406,  37  N.  E.  850, 
upon  a  full  discussion  and  citation  of  au- 
thorities, the  right  to  an  injunction  was 
again  sustained. 

The  cases  cited  in  the  opinion  do  not  sus- 
tain its  doctrine.  In  Murphy  v.  Chicago, 
29  111.  279,  81  Am.  Dec.  307,  Murphy  sued 
the  city  in  an  action  on  the  case  for  dam- 
ages occasioned  by  the  city  allowing  a  rail- 
road company's  track  to  be  laid  in  Water 
street,  and  raising  the  grade  of  the  street, 
and  the  court  said:  "It  is  the  settled  law 
of  this  court,  as  well  as  in  most  of  the 
other  states  of  this  Union,  that  it  is  a  legiti- 
mate use  of  a  street  or  highway  to  allow 
a  railroad  track  to  be  laid  down  in  it,  and 
for  doing  so  the  city  is  not  liable  for  any 
damages  which  may  accrue  to  individuals.** 
In  that  case  it  was  held  that  there  was  no 
remedy  at  law  against  the  city,  and  there 
was  no  question  about  equity.  In  Corcoran 
V.  Chicago,  M.  d  N.  R.  Co.  *1 49  111.  291,  37 
N.  E.  68,  it  was  held  that  if  the  ordinance 
could  be  regarded  as  not  attempting  to  ex- 
clude the  general   public   from  the  use  of 
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Archer  avenue,  but  subjecting  it  to  an  ad- 
ditional public  use,  the  abutting  owner 
would  be  remitted  to  his  action  at  law  to 
recover  compensation  for  the  consequential 
damages  resulting  to  his  property.  That 
was  not  to  be  an  action  against  the  city, 
which  was  denied  in  Murphy  v.  Chicago,  and 
which  no  one  supposes  could  be  brought, 
but  an  action  against  the  person  or  corpo- 
ration occupying  the  street.  It  was  a  case 
of  the  lawful  and  legitimate  use  of  the 
street  within  powers  expressly  conferred  on 
the  citv.  In  Doane  v.  Lake  Street  Elev. 
R,  Co.  'l65  111.  510,  36  L.  R.  A.  97,  46  N. 
E.  620,  the  use  of  the  street  permitted  was 
for  an  elevated  railway  for  passenger  travel, 
and  the  settled  law  of  this  state  is  that 
such  a  use  is  not  unlawful.  It  was  there 
held  that  such  erection,  which  greatly  ac- 
commodated the  public  business,  increasing 
the  facilities  and  safety  of  transit,  did  not 
subject  the  street  to  a  new  servitude  or  un- 
lawful use.  Where  such  a  use  of  a  street 
as  is  entirely  lawful  is  granted  by  the  city, 
an  injunction  will  not  be  allowed  to  the 
abutting  property  owner,  although  there 
may  be  damage  to-  him,  because  the  use  is 
a  proper  one.     The  city  having  a  right  to 

frant  such  a  use,  the  question  whether  it 
as  been  granted  is  between  it  and  the  one 
claiming  as  grantee.  A  grant  to  a  street 
railroad  is  only  adding  an  additional  mode 
of  conveyance,  and,  as  the  abutting  property 
owner  holds  his  land  subject  to  the  exercise 
of  that  right,  necessarily  he  cannot  enjoin 
its  exercise.  This  is  a  different  question, 
for  the  use  of  a  street  for  a  hack  stand 
is  a  purely  private  use.  The  property  own- 
er is  not  bound  to  resort  to  his  action  at 
law,  as  the  use  granted  is  of  a  kind  he  is 
not  required  to  submit  to.  In  the  case  of 
an  attempt  to  pervert  a  street  to  an  im- 
proper use  foreign  to  the  uses  of  a  street, 
an  abutting  owner  has  a  right  which  is  en- 
titled to  protection  in  equity.  Where  there 
is  a  substantial  legal  right,  and  a  threat- 
ened wrong  to  which  a  party  is  not  bound 
to  submit,  the  amount  of  damages  which 
will  result  from  the  illegal  and  wrongful 
act  does  not  bar  relief  in  equity.  In  Field 
v.  Barling,  149  111.  656,  24  L.  R.  A.  406, 
37  N.  E.  850,  this  question  was  disposed  of, 
and  it  was  said  that  "irreparable  injury" 
does  not  mean  that  it  must  be  very  great, 
and  the  fact  that  no  damage  can  be  proved, 
so  that  in  an  action  at  law  the  jury  could 
only  award  nominal  damages,  often  affords 
the  very  best  reason  why  a  court  of  equity 
should  interfere.  The  question  is  whether 
the  private  use  is  an  encroachment  on  the 
street,  and,  if  there  is  a  breach  of  the  trust 
upon  which  the  streets  are  held  by  the  city, 
the  abutting  owner  may  have  relief,  al- 
though the  injury  may  be  small.  These 
cases  make  it  very  clear  that  the  remedy 
of  complainants  is  in  equity.  If  the  use  is 
unlawful  and  foreign  to  the  purposes  of  a 
street,  the  abutting  owner  may  have  an  in- 
junction; and  if,  as  assumed  in  the  opinion, 
the  grant  of  such  use  is  legitimate  and  with- 
in the  power  of  the  city,  the  remedy  at  law 
which  IS  offered  to  the  complainants  cannot 
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be  against  the  city,  but  must  be  against  the 
vanous  hackmen  who  occupy  the  hack 
stand.  Not  only  would  the  injury  not  be 
compensated  for  in  the  trifling  damages 
which  would  be  obtained  in  the  numerous 
suits  against  each  individual  hack  driver, 
where  the  cost  and  trouble  would  exceed  the 
recovery  if  it  should  ever  be  collected,  but 
a  new  action  would  have  to  be  brought 
against  every  subsequent  hackman  who 
should  place  his  hack  there  under  color  of 
the  city  ordinance.  To  remit  an  injured 
property  owner  to  suc\  interminable  litiga- 
tion and  a  multiplicity  of  suits  for  trilling 
damages  in  each  particular  instance  would 
be  a  mockery  of  justice. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States,  March  6,  1901. 


Fred  CLARK,  Appt., 

V. 

CHICAGO    TITLE    A    TRUST  COMPANY, 
Receiver  of  Globe  Savings  Bank. 

(186  111.  440.) 

A  cashier's  check  arlveii  to  a  depositor 
as  a  mere  acknotvledflrment  of  in-^ 
«lel>tedness  on  the  part  of  the  bank  to  him, 
being  In  legal  effect  the  same  as  a  certificate 
of  deposit  or  a  certifled  check,  does  not 
amount  to  an  assignment  to  him  by  the  bank 
of  the  amount  of  the  check,  so  as  to  give  him 
any  better  right  against  the  receiver  of  the 
bank  than  he  had  by  reason  of  his  original 
deposit. 

(June  21,  1900.) 

APPEAL  by  intervener  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  decree  of  the  Circuit  Court  for 
Cook  County  denyinj^  his  righi  to  priority 
in  the  funds  of  the  Globe  Savings  Bank,  the 
affairs  of  which  were  being  wound  up  be- 
cause of  its  insolvency.     Afprmed, 

Statement  by  Wilkin,  J.:    ^ 

This  is  an  appeal  to  reverse  a  judgment 
of  the  appellate  court  for  the  first  district 
affirming  a  decree  in  favor  of  appellee  ren- 
dered in  the  circuit  court  of  Cook  county. 
On  Saturday,  April  3,  1897,  appellant  had 
on  deposit  in  the  Globe  Savings  Bank  of 
Chicago  over  $3,000.  Shortly  before  12 
o'clock  of  that  day.  the  hour  for  closing  busi- 
ness on  Saturdays,  appellant  called  at  the 
bank,  and  received  what  is  called  a 
"cashier's  check"  for  $3,000,  payable  to  hij* 
order.  This  chock  was  depositea  in  another 
bank,  and  on  Monday  morning  following 
was  thrown  out  by  the  clearing  house;  the 
Globe  Savings  Bank  having  meanwhile 
passed  into  the  hands  of  the  appellee,  as  re- 
ceiver, by  appointment  of  the  court.  In  the 
proceeding  to  wind  up  the  affairs  of  the 
bank,   appellant    filed   an   intervening    pcti- 

Note. — For  an  Important  case  as  to  cashier's 
checks,  see  also  Henry  v.  Allen  (N.  Y.)  36  L. 
R.  A.  658. 
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tioo,  alleging  that  ''by  the  giving  of  said 
check  the  said  bank  assigned  to  the  peti- 
tioner $3,000  in  cash  out  of  its  account,  and 
thereupon  credited  itself  with  the  said  sum 
of  $3,000,  leaving  your  petitioner  with  a 
deposit  of  $d0.30,  and  that  at  the  time  of 
giving  said  check  by  the  cashier  he  handed 
to  the  bank  his  pass  book,  from  which  book 
a  copy  of  the  page  showing  deposit  and  pay- 
ment is  attached,  and  thereupon  the  said 
bank  marked  in  said  bo<^  payment  of  said 
$3,000;  that  the  said  bank  had  on  hand 
at  the  time  of  giving  said  check  more  than 
|.3,000,  and  continued  to  have  the  same  un- 
til the  time  the  receiver  took  possession  on 
Monday  morning,  April  5,  1897,  before  the 
opening  of  said  bank  for  business  on  April 
5,  1897;  and  that  the  said  sum  of  $3,000 
out  of  the  moneys  taken  possession  of  by 
Slid  receiver  on  April  5,  1897,  belongs  to 
jrour  petitioner,  and  is  unlawfully  detained." 
The  prayer  is  for  an  order  directing  the  re- 
ceiver to  turn  over  to  appellant  $3,000.  A 
copy  of  the  order  or  cashier's  check  is  as 
follows : 

Capital,  $200,000. 

(nobti  Savings   Bank,   Chicago,   Monadnock 

Building. 
Chicago,  April  3,  1897. 
Pay  to  the  order  of  Fred  Clark  three  thou- 
sand dollars  ($3,000.00). 

C.  E.  Churchill,  Cashier. 

The  entry  on  appellant's  pass  book,  re- 
ferred to  in  the  petition  is  as  follows: 

63.  Bank  Book  of  Fred  Clark. 

Globe  Savings  Bank,  in  account  with  Fred 

Clark. 
Date  Withdrawn.  Deposlta.  Balance. 

1896. 

Sept.  28 3000.00  3000.00 

Interest  January  Ist, 

1897 ! 30.00 

Interest  April  1st,  1^197 30.30 

3       3000.00  3060.30 

60.30 
* 

The  answer  of  the  defendant,  receiver  of 
the  bank,  denies  the  claim  made  by  the  peti- 
tioner, and  sets  up  that  no  money  was  in 
fart  set  apart  by  the  ban]^  at  the  time  of 
drawing  the  check,  but  that  a  credit,  merely, 
was  changed  from  the  passbook  of  appellant 
to  a  cashier's  check,  and  that  the  relation  of 
creditor  and  debtor  between  the  bank  and 
appellant  was  in  no  wise  changed;  also 
that  all  the  moneys  received  by  it  from  the 
Globe  Sayings  Bank  were  in  one  fund,  and 
that  no  separate  fund  came  to  its  hands  as 
receiver. 

On  a  reference  to  the  master  to  take  the 
evidence  and  report  the  same,  with  his  con- 
dnsioos,  be  found  the  facts  as  to  the  orig- 
inal deposit  by  appellant,  the  making  of  the 
eajtbier's  check,  the  entry  upon  the  pass 
book,  and  the  having  on  hand  of  more  than 
niotigh  money  to  pay  the  check,  as  alleged 
in  the  petition:  but  found,  as  a  matter  of 
law,  that  petitioner  was  not  entitled  to  a 
preference  over  other  depositors,  and  that 
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the  cashier's  check  was  an  evidence  of  in- 
debtedness merely,  of  no  higher  character 
than  the  check  of  any  other  person  having 
a  sufficient  deposit  in  the  bank  to  meet  the 
amount  of  his  check,  and  recommended  the 
dismissal  of  the  petition.  Objections  to  this 
report  by  the  petitioner  being  overruled,  the 
petition  was  dismissed,  at  his  costs.  There 
is  no  pretense — in  fact  it  se^ms  to  have  been 
agreed  by  the  parties — ^that  no  money  was 
set  apart  by  the  bank  for  the  payment  of  the 
cashier's  check;  also  that  the  receiver,  at 
the  time  of  filing  the  petition  by  the  appel- 
lant, held  all  the  assets  of  the  bank  for  dis' 
tribution  subject  to  the  order  of  the  court; 
that  at  the  close  of  business,  on  the  3d  of 
April,  1897,  there  was  due  from  the  bank  to 
its  savings  depositors  $288,144.97,  and  to  in- 
dividual depositors  $107,150,  not  including 
cashier's  checks;  and  that  its  assets  were 
wholly  insufficient  to  pay  its  indebtedness. 

Mr,  Lynden  Ewana,  for  appellant: 

Before  five  minutes  to  12  o'clock,  April 
3,  1897,  i.  c,  before  the  ca-shier's  check  here- 
in was  drawn,  the  title  to  the  $3,060.30 
which  Fred  Clark  had  on  deposit  in  the 
Globe  Savings  Bank  was  in  that  bank,  and 
the  relation  of  debtor  and  creditor  existed 
between  the  bank  and  Fred  Clark. 

First  Nat.  Bank  v.  Burkhardt,  100  U.  S. 
686,  26  L.  ed.  766;  Marine  Bank  v.  Fulton 
Bank,  2  Wall.  252,  17  L.  ed.  785;  Foley  v. 
Hill,  2  H.  L.  Cas.  28;  Marsh  v.  (hieida  Cent. 
Bank,  34  Barb.  298. 

The  drawing  of  the  cashier's  check  was  an 
assignment  by  the  bank  of  the  amount  of 
the  check  to  appellant,  the  bank  havini^ 
that  amount  in  its  possession,  and  no  fraud 
having  been  claimed  or  proved. 

Munn  V.  Burch,  25  III.  35;  Chicago  M.  d 
F,  Ins.  Co.  V.  Stanford,  28  111.  168,  81  Am. 
Dec.  270:  Marine  Bank  v.  Ogden,  29  111. 
248;  Bicicford  v.  First  Nat.  Bank,  42  111. 
238,  89  Am.  Dec.  436;  Brown  v.  Leckie,  43 
111.  497;  Fourth  Nat.  Bank  v.  City  Nat, 
Bank,  68  111.  398;  Union  Nat.  Bank  v. 
Oceana  County  Bank,  80  111.  212,  22  Am. 
Rep.  185:  National  Bank  v.  Indiana  Bkg. 
Co.  114  111.  483,  2  N.  E.  401;  Metropolitan 
Nat.  Bank  v.  Joiies,  137  111.  643,  12  L.  R. 
A.  492,  27  N.  E.  633:  Bank  of  Antigo  v. 
Union  Trust  Co.  149  111.  343,  23  L.  R.  A. 
611,  36  N.  E.  1029;  Roberts  v.  Corhin,  26 
Iowa,  316,  96  Am.  Dec.  146;  Lester  v.  Given, 
8  Bush,  357;  Fogartics  v.  State  Bank,  12 
Rich.  L.  618;  tjordon  v.  Muchlcr,  .34  La. 
Ann.  608;  Fonner  v.  Smith,  31  Neb.  107, 
11  L.  R.  A.  628,  47  N.  W.  632. 

After  the  drawing  of  the  check  the  bank 
had  no  title  to  the  money  named  therein; 
it  had  only  naked  possession;  and  before 
the  rights  of  any  third  person  intervened, 
with  the  money  still  in  its  possession,  the 
receiver  took  possession  of  all  its  assets, 
including  the  $3,000.  The  receiver  therefore 
took  $3,000  which  belonged  in  law  to  appel- 
lant. 

Munn  V.  Bureh.  25  111.  35;  Bickford  v. 
First  Nat.  Bank,  42  111.  241,  89  Am.  Dec. 
436;   Brown  v.  Leckie,  43  111.  497;   Morse, 
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Banks  &  Banking,  §§  491-496;  Chicago  M. 
d  F,  Ins,  Co,  V.  Stanford^  28  111.  171,  81  Am. 
Dec.  270. 

Appellee  herein,  as  receiver  of  the  Globe 
Savings  Bank,  is  bound  bjr  the  books  of  that 
bank. 

Schalueky  v.  Field,  124  111.  617,  16  N.  E. 
409;  Cook,  Stock  &  Stockholders,  3d  ed. 
S§  872,  1438 ;  Gottlieb  v.  Miller,  154  111.  44, 
39  N.  E.  902;  Republic  L,  Ins.  Co.  v.  Stoi- 
gert,  135  111.  167,  12  L.  R.  A.  328,  26  N.  E. 
680. 

Mr.  JLejLTj  W.  Magee,  for  appellee: 

The  transaction  of  April  5  was  in  fact 
only  a  change  of  the  evidence  of  the  indebt- 
edness which  had  been  existing  between  the 
pailies.  and  was  not  a  payment  in  fact, 
and  could  not  be  treated  by  the  bank  as  a 
payment  in  fact. 

The  evidence  discloses  that  there  was  only 
a  credit, — that  Clark  never  had  any  special 
money  in  the  bank  to  have  a  "title  to,"  but 
only  a  right  to  recover  so  much  money  from 
the  bank. 

Even  in  a  case  where  a  definite  and  ac- 
tual trust  fund,  which  possesses  all  the  at- 
tributes of  a  separate  and  distinct  iden- 
tity, has  been  so  mixed  and  mingled  with 
other  funds  as  to  render  identificatian  im- 
poFwible,  the  cestui  que  trust,  in  the  event 
of  the  insolvency  of  the  trustee,  is  remitted 
to  the  position  and  the  rights  of  a  general 
creditor ;  and  where  the  relation  between  the 
parties  is  primarily  that  of  debtor  and  cred- 
itor, and  there  is  a  mere  unperformed  agree- 
ment on  the  part  of  the  debtor  to  create  a 
specific  fund  which  shall  possess  a  separate 
identity,  and  to  hold  the  same  in  trust,  it 
would  be  illogical  and  inconsistent  with 
these  adjudications  to  hold  that  such  cred- 
itor occupies  a  stronger  position  than  one 
who  is  primarily  the  beneficiary  of  a  dis- 
tinct and  identified  trust  fund. 

School  Trustees  v.  Kerwin,  25  111.  73; 
Otis  V.  OrosSy  96  Til.  612,  36  Am.  Rep.  157; 
Union  Nat.  Bank  v.  Ooetz,  138  111.  127, 
27  N.  E.  907 ;  Wetherell  v.  O'Brien,  140  111. 
146,  29  N.  E.  904;  Mutual  Acci,  Asso.  v. 
Jacobs,  141  111.  261,  16  L.  R.  A.  616,  31  N. 
E.  414. 

In  general,  cashier's  checks  are  governed 
by  the  same  rule  and  practices  as  ordinary 
checks. 

Van  Schaack,  Checks,  225. 

IXTilkin,  J.,  delivered  the  opinion  of  the 
court : 

It  is  impossible  to  perceive  upon  what 
theory  of  law  appellant  can  maintain  or 
claim  that  the  transactions  had  by  him  with 
the  bank  on  the  3d  of  April  amounted  to  an 
assignment  by  the  bank  to  him  of  the 
amount  of  the  check.  The  claim  seems  to  be 
based  upon  the  law  announced  by  this  court 
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in  Munn  v.  Burch,  25  111.  35,  and  many  later 
cases,  to  the  effect  that  "the  check  of  a 
depositor  upon  his  banker,  delivered  to  an- 
other for  value,  transfers  to  that  other  the 
title  to  BO  much  of  the  deposit  as  the  check 
calls  for,  which  may  again  be  transferred 
to  another  by  delivery,  and  when  presented 
to  the  banker  he  becomes  the  holder  of  the 
money  to  the  use  of  the  owner  of  the  check, 
and  is  bound  to  account  to  him  for  that 
amount,  provided  the  party  drawing  the 
check  has  funds  to  that  amount  on  deposit, 
subject  to  his  check,'  at  the  time  it  is  pre- 
sented." That  doctrine  can  have  no  appli- 
cation to  the  facts  of  this  case.  What  is 
here  termed  a  cashier's  check  is  in  no  sense 
a  check  within  the  definition  of  such  an  in- 
strument as  used  in  Munn  y.  Burch,  25  lU. 
35,  and  other  similar  cases.  The  check  was 
not  drawn  by  a  depositor  against  a  deposit, 
but  was  simply  an  acknowledgment  of  an 
indebtedness  on  the  part  of  the  bank  to  the 
payee  of  the  order.  As  between  the  bank 
and  appellant,  it  was,  in  legal  effect,  the 
same  as  a  certificate  of  deposit  or  a  certified 
check. 

We  concur  in  the  views  of  the  appellate 
court  in  the  opinion  by  Mr.  Justice  Free- 
man (85' 111.  App.  293),  where  it  is  said: 
"The  drawing  of  the  cashier's  check,  even  if 
it  changed  the  form  of  indebtedness,  did  not 
change  the  fact.  The  Globe  Savings  Bank 
was  still  indebted  to  the  appellant  for  the 
$3,000  represented  byt  its  cashier's  check. 
There  was  no  change  in  the  nature  of  the 
debt.  The  only  change  was  in  the  evidence 
of  it.  .  .  .  Appellant's  counsel  insist 
that  *it  is  not  a  question  of  preference ;  it  is 
a  question  of  title  to  money, — to  whom  doea 
it  belong?'  A  creditor  is  entitled  to  money 
due  him  from  any  debtor.  In  a  sense,  the 
money  due  belongs  to  him;  but  that  fact 
does  not  change — it  establishes — ^the  relation 
of  debtor  and  creditor,  and  subjects  the  par- 
tics  to  the  rules  of  law  governing  that  rela- 
tion. It  is  urged  that  the  giving  of  the 
check  'passed  the  title  to  the  money.*  That 
might  be  so  .  .  .  had  the  check  been 
drawn  against  a  fund  in  another  bank,  aa 
against  a  claim  for  the  same  money  by  some 
third  party.  But,  as  against  a  bank  draw- 
ing a  -check  upon  itself,  no  change  in  title 
was  thereby  made.  The  check  was  equiva- 
lent to  an  acknowledgment  of  indebtedness. 
The  payee  was  entitled  to  the  money  before 
the  check  was  drawn,  and  he  or  the  holder 
of  the  check  was  entitled  to  it  afterwards, 
in  the  same  manner,  and  to  the  same  ex- 
tent." 

The  judgment  of  the  Appellate  Court  tciU 
be  affirmed. 

Petition  for  rehearing  denied  October  4, 
1900. 
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1.  Tlie  action  of  a  priest  In  the  dls- 
charfcc  of  lila  duties  and  office,  in  con- 
ducting the  public  functions  of  his  calling, 
is  the  proper  subject  .of  comment  in  the  pub- 
lic press,  for  which,  within  proper  limits,  an 
action  for  libel  will  not  lie. 

2.  A  pnbllentlon  condemning  tlie  con- 
dact  of  a  peraon  if  certain  accounts  of  it 
which  ha^e  appeared  in  the  public  press  are 
true  is  not  libelous,  although  the  newspaper 
statements  are  false,  since  it  does  not  Involve 
H  false  statement  of  fact. 

3.  An  action  for  libel  will  not  lie, 
ac^inst  one  who  contributes  an  article  to  a 
newspaper,  for  libelous  matter  inserted  there- 
in by  the  publisher  of  the  paper. 

4.  Recovery  for  the  publication  of  a 
libel  cannot  be  denied  because  the  plain- 
tiff falls  to  prove  the  falsity  of  the  publica- 
tion, since  the  burden  of  proving  the  truth  by 
way  of  defense  is  on  defendant. 

5.  The  rlsht  to  recover  for  the  publi- 
cation of  n  libelous  article  in  a  foreign 
language  cannot  be  made  to  depend  upon  the 
atisolute  accuracy  of  the  translation  intro- 
duced in  evidence. 

«.  The  burden  of  shoifvlns  that  an  arti- 
cle published  in  a  nev«'spaper  over  the 
siipiature  of  defendant  in  an  action  for  libel 
is  identical  with  the  article  furnished  by  the 
latter  is  upon  the  plaintiff,  and  he  is  not  en- 
titled to  have  the  article  actually  contrib- 
uted set  out  in  the  answer. 

(January  26,  1901.) 

APPEAL  by  plaintiflf  from  a  jud^men-t  of 
the  District  Court  for  Linn  County  in 
favor  of  defendant  in  an  action  brought  to 
FK'over  damages  for  the  alleged  publica- 
tion of  a  libel.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  Nicl&olfl  and  Bemley,  Ney, 
A  Remley,  for  appellant : 

All  persons  who  knowingly  participated 
in  the  act  of  publication  are  equally  liable 
to  prosecution  for  this  offense. 

n  Greenl.  Ev.  15th  ed.  §  170, 

The  mere  delivery  of  a  libel  to  a  third 
perwn  by  one  conscious  of  its  contents 
amounts  to  a  publication,  and  is  an  indict- 
able offense. 

Mnloney  v.  Bartleify  3  Campb.  213. 

And  printing  the  libel,  or  causing  it  to  be 
printed,  is  prima  facie  evidence  of  publica- 
tion. 

Burdeit  v.  Abbot,  5  Dow.  P.  C.  201;  Bald- 
Kin,  V.  Elphinston,  2  W.  Bl.  1037. 

The  nCAvspaper  publisher  is  liable  though 
be  was  ignorant  of  and  forbade  the  publica- 
tion. 

Storey  v.  Wallace,  60  111.  61;  Detroit 
Daily  Post  Co.  v.  McArthur,  16  Mich.  447; 

Note. — For  libel  or  slander  by  expressing 
opinion  of  clergyman,  see  note  to  St.  James  Mili- 
larr  Academy  v.  Gaiser  (Mo.;  28  L.  R.  A.  667 ; 
Ufvj  lUdgate  V.  Roush  (Kan.)  48  L.  R.  A.  236. 
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ScHpps  V.  Reilly,  38  Mich.  10;  Dunn  v. 
fJall,  1  Ind.  344 i  Huff  v.  Bennett,  4  Sandf. 
120;  Curtis  v.  Musseif,  6  Gray,  261;  Com. 
V.  Morgan,  107  Mass.  199. 

Every  person  who  requests,  procures,  or 
commands  another  to  publish  a  libel  is  an- 
swerable as  though  he  publiBhed  it  himself. 

13  Am.  &  Eng.  Enc.  Iaw,  p.  371;  Towus- 
hend,  Slander  &  Libel,  3d  ed.  §  115,  note  2. 

Every  repetition  of  a  slander  is  a  wilful 
publication  of  it,  rendering  the  speaker  li- 
able to  an  action. 

Odgera,  Libel  &  Slander,  •lei ;  Watkin 
V.  Hall,  L.  R.  3  Q.  B.  396,  37  L.  J.  Q.  B.  X. 

5.  125,  16  Week.  Rep.  857,  18  L.  T.  N.  S. 
561;  M'Pkerson  v.  Daniels,  10  Barn.  &  C. 
270.  5  Mann.  &  R.  251. 

If  A  sends  a  manuscript  to  the  printer  of 
a  periodical  publication,  and  does  not  re- 
strain the  printing  and  publishing  of  it, 
and  he  prints  and  publishes  in  that  publica- 
tion, A  is  a  publisher,  and  liable  to  an  ac- 
tion. 

Burdett  v.  Abbot,  5  Dow  P.  C.  201; 
Bond  V.  Douglas,  7  Car.  &  P.  626. 

The  embellishment  of  headlinee  does  not 
relieve  the  defendant,  if  he  wrote  the  libel- 
ous part  of  the  article,  and  the  plaintiff  is 
only  required  to  prove  the  material  pcwt  of 
his*  allegation,  and  the  rest  may  be  consid- 
ered as  surplusa^re. 

Code,  §  3G307  Robbins  v.  Diggins,  7S 
Iowa,  522,  43  N.  W.  306 ;  Rea  v.  Scully,  76 
Iowa,  343,  41  N.  W.  36 ;  Way  v.  Chicago,  R. 
/.  d  P.  R.  Co.  73  Iowa.  463,  35  N.  W.  525 : 
Little  V.  Mcduive,  38  Iowa,  560;  Oreen  v. 
Cochran.  43  Iowa,  544;  Knapp  v.  Cowell,  77 
Iowa,  528,  42  N.  W.  434;  Engle  v.  Chicago, 
M.  d  St.  P.  R.  Co.  77  Iowa,  G61,  37  N.  W. 

6,  42  N.  W.  512;  Sohrader  v.  Hoover,  80 
Iowa,  243,  45  N.  W.  734. 

The  offense  was  committed  and  the  wrong 
done  by  publishing  the  article  in  any  man- 
ner, although  additions  were  made  by  a 
third  person. 

Bower  v.  Deideker,  38  Iowa,  418:  Rob- 
bins  V.  Diggins,  78  Iowa,  522,  43  N.  W.  306. 

Messrs.  "BinghBjn.  Sc  Mekota  for  appel- 
lee. 

McClain,  J.,  delivered  the  opinion  of  the 
court : 

The  facU  of  the  case,  so  far  as  necessary 
to  the  understanding  of  the  questions  of 
law  raised  on  this  appeal,  are,  without  con- 
troversy, as  follows:  A  newspaper  pub- 
lishod  in  the  Bohemian  language  at  Chicago, 
in  its  regular  issue,  early  in  May,  1898,  con- 
tained an  article,  over  defendant's  name, 
commenting  on  the  reported  action  of  plain- 
tiff, as  a  Catliolic  priest,  in  soliciting  con- 
tributions from  his  congregation,  at  a  reg- 
ular service,  in  aid  of  the  Spaniards,  and 
the  indignation  of  some  of  his  parishioners 
in  regard  thereto,  and  extended  comment 
condemnatory  of  his  supposed  action,  and 
of  any  person  who  should  sympathize  with 
him  in  such  actions  or  a<"t  in  a  similar  man- 
ner.    Ft  is  not  questioned  in  this  case  that 
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the  article  is  libelous  in  its  nature,  and  the 
only  iissues  tried  were  as  to  whether  the  de- 
fendant was  chargeable  with  the  article,  or 
any  part  thereof,  and  w^hether  there  were 
any  matters  of  mitigation  in  his  behalf. 
From  the  evidence  appearing  of  record  it 
must  be  conceded  that  the  article,  as  pub- 
lished, was  not  wholly  written  by  defendant. 
It  wa«  shown  to  have  been  more  or  less  re- 
written and  changed  by  the  editor  of  the  pa- 
per, and  the  principal  question  to  the  jury 
was  as  to  the  extent  to  which,  if  at  all,  the 
article  as  it  appeared  was  based  upon  the 
matter  communicated  to  the  editor  by  de- 
fendant. Appellant's  objections  to  instruc- 
tions given  and  to  the  refusal  to  give  in- 
structions asked  involve  the  leg&l  rules  of 
liability  with  reference  to  comment  on  the 
action  of  clergymen,  and  also  those  relating 
to  the  contribution  to  or  p&rticipation  in 
the  publication  of  a  libel. 

A  clergyman  is  a  public  man,  in  such 
sense  that  public  comment  in  a  proper  man- 
ner upon  his  sayings  and  doings  in  his  pub- 
lic capacity  is  justified.  In  Kelly  v.  Tin- 
ling,  L.  K.  1  Q.  B.  699,  Chief  Justice  Cock- 
burn  says:  "I  cannot  think  that  a  dispute 
between  a  clergyman  and  his  churchwarden 
as  to  what  he  allows  to  be  done  in  his 
church  during  divine  service,  and  the  uses 
to  which  he  puts  part  of  it.  namely,  the 
ve?trv  room,  which  were  the  mattora  in- 
volved  in  the  correspondence  between  them 
[and  published  by  defendant  in  his  news- 
paper], is  not  a  subject  of  public  interest. 
The  maintenance  of  decency  and  propriety 
in  conducting  public  worship,  and  of  the 
sanctity  of  the.  sacred  edifice  and  all  con- 
ne<'ted  with  it,  is  surely  a  matter  of  the 
greatest  public  concern.  The  very  use  of  the 
term  'public  worship*  shows  this."  And  it 
was  held  that  defendant's  publication  of  the 
matter  complained  of  was  privileged.  And 
in  Kelly  v.  Sherlock,  L.  K.  1  Q.  B.  686, 
which  was  an  action  for  liaving  published 
in  a  newspaper  a  series  of  libels  on  plain- 
tiff as  the  incumbent  of  a  church,  the  judge, 
in  summing  up  the  case  to  the  jury,  says 
(p.  689)  :  "A  clergyman  with  his  flock,  an 
admiral  with  his  fleet,  a  general  with  his 
army,  and  a  judge  with  his  jury, — we  are 
all  of  us  the  subjects  for  public  discussion. 
So,  also,  is  it  matter  of  public  interest, — 
the  dispute  between  the  plaintiff  and  his  or- 
ganist, and  the  way  in  which  the  church  is 
used, — they  are  all  public  matters,  and  may 
be  publicly  discussed."  And  see  Webb's 
Pollock,  Torts,  320;  Odgers,  Libel  &  Slan- 
der, 34.  On  this  theory  that  their  func- 
tions are  public,  the  proceedings  of  a  church 
or  congregation  are  privileged.  Farns- 
tcorth  v.  9torr8,  6  Cush.  412.  And  see 
Landis  v.  Campbell,  79  Mo.  433,  49  Am. 
Rep.  239.  The  true  grounds  of  justifica- 
tion in  a  case  of  the  comment  upon  or  crit- 
icism of  the  conduct  of  public  men  with  ref- 
erence to  public  affairs  are  succinctly  stated 
by  a  leading  text  writer  as  follows:  "Ev- 
eryone has  a  right  to  comment  on  matters 
of*  public  interest  and  general  concern,  pro- 
vided he  does  so  fairly  and  with  an  honest 
purpose.  Such  comments  are  not  libelous, 
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however  severe  in  their  terms,  unless  they 
are  written  intemperately  and  maliciously. 
Every  citizen  has  full  freedom  of  speech  on 
such  subjects,  but  he  must  not  abuse  it. 
.  .  .  The  right  to  comment  upon  the 
public  acts  of  public  men  is  the  right  of 
every  citizen,  and  is  not  the  peculiar  privi- 
lege of  the  press.  .  .  .  Every  one  of  the 
public  is  entitled  to  pass  an  opinion  on  ev- 
erything which  in  any  way  invites  public 
attention."  Odgers,  Libel  &  Slander,  34-3fi. 
The  action  of  plaintiff,  therefore,  in  the  dis- 
charge of  his  duties  and  office  as  a  priest, 
in  the  conduct  of  the  public  functions  of  his 
calling,  was  a  proper  subject  of  comment 
on  the  part  of  defendant;  and  so  long  as 
such  comment  was  kept  within  proper  lim- 
its the  defendant  would  not  be  liable  in 
damages  for  anything  he  should  say,  and 
this  would  be  regardless  of  the  question 
whether  plaintiff  had  done  any  act  or  said 
any  word  which  he  ought  not  to  have  done 
or  said.  The  defendant  would  have  no  right 
to  make  false  statements  with  regard  to 
what  plaintiff  did  or  said,  nor  would  he 
have  a  right  to  extend  by  publication  false 
statement  made  by  others.  But  freedom 
of  criticism  would  secure  him  in  the  right 
to  comment  upon  what  was  done  or  said,  or 
even  upon  what  was  supposed  to  have  been 
done  or  said,  so  long  as  no  false  statements 
were  published.  The  tenor  of  the  article 
which  it  appears  from  the  evidence  defend- 
ant did  send  to  the  Chicaqo  paper  was  that, 
if  certain  accounts  which  had  appeared  in 
the  newspapers  with  referenpe  to  the  acts  of 
plaintiff  in  soliciting  contributions  from  his 
congregation  for  the  Spaniards  were  true, 
then  plaintiff  had  acted  in  an  improper 
manner,  and  should  be  condemned  by  the 
public,  etc.  We  do  not  think  this  to  have 
been  a  false  statement  of  fact,  but.  rather, 
a  criticism  of  supposed  acts,  which  criti- 
cifiin  would  not  be  libelous,  even  though  the 
facts  were  improperly  stated  in  the  news- 
paper accounts  which  defendant  had  seen, 
and,  if  properly  stated,  would  not  have  fur- 
nished any  ground  for  the  adverse  criticism 
which  was  made.  Can  it  be  supposed  for  a 
moment  that  if  a  citizen  sees  in  newspaper 
accounts  of  the  proceedings  of  this  court 
that  the  justices  have,  on  the  bench,  been 
guilty  of  intoxication  or  indecent  behavior, 
he  would  be  guilty  of  libel  if  he  should  write 
to  a  newspaper  his  condemnation  of  such 
supposed  conduct,  not  stating  the  facts  as 
of  his  own  knowledge,  but  as  derived  from 
newspaper  reports?  Any  such  rule  as  this 
would  certainly  be  an  unjust  and  improper 
limitation  upon  the  right  to  comment  upon 
and  criticise  acts  of  those  in  public  life.  It 
is  to  be  borne  in  mind,  however,  that  this 
action  is  not  based  on  the  communication 
which  was  written  by  defendant  to  the  Chi- 
cago paper,  but  upon  the  publication  made 
in  that  paper;  ana  it  therefore  became  nec- 
essary to  su'bmit  to  the  jury  the  question 
whether  defendant  had  caus^ed  or  contributed 
to  such  publication,  and,  if  such  contribu- 
tion was  only  partial,  then  whether  his  con- 
tiibution  thereto  or  participation  therein 
was  of  such  character  as  to  render  him  li- 
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able.  It  may  here  be  said,  in  a  prelinii- 1 
nary  way,  as  furnishing  a  basis  for  our  rul- ' 
in^'d  on  instructions,  that  while  all  persons 
who  cause  or  participate  in  the  publication 
of  libelous  matter  are  responsible  in  full  for 
such  publication,  without  apportionment  as 
to  their  particular  share,  yet  it  must  bo 
shown  that  the  publication  or  participation 
related  to  the  libelous  matter  published,  and 
not  simply  to  the  article  published  which 
contained  the  libelous  matter.  The  distinc- 
tion becomes  very  important  in  view  of  the 
evidence  in  this  case,  which  tended  to  show, 
and  from  which  the  jury  would  have  been 
justified  in  finding,  that  the  article  written 
by  defendant  and  sent  to  the  Chicago  paper 
was  merely  the  occasion  of,  or  the  basis  lor, 
the  matter  written  by  the  editor  which  oon- 
ftituted  the  so-called  libelous  article,  which 
wa<»  prepared  and  published  without  any 
authority  whatever  from  the  defendant. 
And  it  is  too  plain  to  require  extended  com- 
ment that*  if  the  communication  from  de- 
fendant to  the  paper  was  in  itself  unobjec- 
tionable, then  defendant  could  not  be  held 
liable  for  improper  matter  contained  in  the 
newspaper  article,  even  though  that  article 
might  have  been  to  some  extent  instigated 
by  or  based  upon  defendant's  communica- 
tion. Suppose,  for  instance,  that  the  defend- 
ant had  made  use  of  some  beautiful  and  ap- 
propriate quotation  from  Horace;  is  it  to 
be  supposed  that  he  should  be  held  l^rally 
liable  for  the  entire  contents  of  the  news- 
piiper  article  because  the  editor  had  had  de- 
fendant's communication  before  him,  and 
had  extracted  the  appropriate  quotation? 
The  illustrations  which  we  have  used  may 
^eem  extreme,  but  they  throw  light  on  the 
possibilities  of  interpretation  of  the  instruc- 
tions a.«ked  by  plaintiff  and  refused  by  the 
court,  the  refusal  of  which  is  made  ground 
of  complaint. 

The  second,  third,  and  fourth  instructions 
a^iked  by  plaintiff  and  refused  by  the  court 
each  contained  propositions  which  were  er- 
roneous, in  view  of  the  principles  we  have 
above  enunciated.     For  instance,  in  the  sec- 
<^nd  it  is  said  that  defendant  is  liable  if,  hav- 
ing seen    the    publications    in   other   news- 
papers, he  wrote  an  article  to  the  Chicago 
paper  which  ''contributed  to  or  was  used  in 
the  construction  of  the  article"  in  question ; 
in  the  third  it  is  stated  that  defendant's 
repetition  in  his  own  contribution  of  mat- 
ter which  he  had   seen  in  the  newspapers 
would  render  him  liable  for  the  repetition 
of  such  matter,  although  he  did  not  affirm 
the  truth  thereof,   provided   the  article   in 
question  was  based  in  part  on   said   com- 
munication by  defendant;  and  in  the  fourth 
it  is  announced  that  it  is  not  essential  to 
plaintiff's  recovery  that  he  prove  that  de- 
fendant wrote  the  article  complained  of,  but 
that  it  is  sufficient  if  defendant  contributed 
to  the  article  which  was  in  fact  published, 
by  writing  and  sending  the  letter  which  he 
•aj-B  he  did  write  and  send.    The  first  in- 
itniction  asked   by   defendant  and   refused 
explains  what   is   meant  by   "publication," 
but  we  think  that  this  was  fully  and  cor- 
rertlv   covered    by    the    instructions    given. 
53  L.  R.  A. 


The  part  which  is  not  thus  covered  errone- 
ously announoos  the  doctrine  that  defend- 
ant is  liable  for  damages  as  a  publisher  if 
he  in  any  \>*ay  knowingly  and  wilfully  aided 
or  assisted  in  making,  publishing,  or  circu- 
lating the  said  article.  It  is  plain  he  might 
have  assisted  in  making  the  article,  so  far 
a-8  it  was  not  libelous,  without  being  respon- 
sible for  portions  thereof  which  were  libel- 
ous. The  instruction  is  wrong  in  referring 
to  the  article,  rather  than  the  libelous  mat- 
ter in  the  artiole,  as  the  basis  of  the  action. 

Appellant's  counsel  complain  of  the  re- 
fusal to  submit  a  special  interrogatory 
asked  by  them,  but  fluch  interrogatory  did 
not  call  for  any  ultimate  fact  which  would 
be  involved  in  the  finding  of  a  general  ver- 
dict. All  the  facts  inquired  about,  which 
related  to  the  communication  of  defendant 
to  the  Chicago  paper,  mi^ht  have  been  true, 
without  defendant  being  in  any  way  charge- 
able ^^th  the  communication  or  publication 
of  the  libelous  matter  contained  in  that  ar- 
ticle. 

Error  is  assigned  in  the  statement  to  the 
jury  in  the  instruction  given  by  the  court 
stating  the  issues  that  "the  burden  is  on 
plaintiff  to  prove  by  a  preponderance  of  the 
evidence  the  facts  upon  which  this  action  is 
based."  In  plaintiff's  petition  the  allega- 
tion is  directly  made  that  the  matter  pub- 
lished was  false  and  untrue.  Defendant, 
in  his  answer,  and  again  in  his  subRtitutod 
answer,  explicitly  denies  each  and  every  al- 
legation in  the  petition.  The  court  in- 
cluded this  allegation  and  this  denial  in  his 
statement  to  the  jury  of  the  issues.  Under 
this  instruction  the  jury  would  have  been 
juRtified  in  returning  a  verdict  for  defend- 
ant on  th^  sole  ground  that  plaintiff  had 
not  proved  the  ifalsity  of  the  statements 
complained  of.  This  is  not  the  law.  The 
burden  of  proving  the  truth  of  the  libelous 
matter  by  way  of  defense  is  upon  the  defend- 
ant. HeilmfMi  v.  Shanklin,  60  Ind.  424. 
444;  Palmer  v.  Adams,  137  Tnd.  72.  30  N.  E. 
695:  Proctor  v.  Houghtaling,  37  Mich.  41, 
45:  fifith  V.  FulJinmder,  40  Kan.  73,  19 
Pac.  314;  Odgers,  Libel  &  Slander,  169: 
Cooley,  Torts,  31.  The  error  of  the  court  in 
this  respect  is  emphasized  by  the  fact  that 
it  refused  to  give  an  instruction  on  this  sub- 
ject asked  by  plaintiff,  which  instruction 
was  as  to  its  other  matter  unobjectionable, 
but  covered  by  an  inetruction  given  by  the 
court,  while  on  this  point  it  correctly  stated 
the  rule  of  law  which  was  not  in  any  wijy 
enunciated  in  the  court's  instructionn.  In 
this  respect  the  court  erred. 

In  another  instruction  the  court  tells  the 
jury  that  if  they  find  that  defendant  caused 
the  article  in  question  to  be  published  in  the 
Chicago  paper,  "and  that  the  translation  in- 
troduced in  evidence  is  a  true  and  correct 
translation  of  the  same  in  the  English  lan- 
guage," then  the  article  is  libelous,  and  the 
defendant  is  liable.  There  was  considerable 
controversy  during  the  taking  of  the  evi- 
dence with  reference  to  the  correct  transla- 
tion of  some  parts  of  the  article,  which  was 
j»ublished  in  the  Bohemian  language,  and 
the  plaintiff's  right  to  recover  ought  not  to 
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have  been  made  to  depend  upon  the  absolute 
accuracy  in  every  word  or  phrase  of  the 
translation  uf  the  article  which  he  offered 
in  evideiice.  He  confessed  the  error  of  this 
translation  in  two  respects,  and  amended  his 
petition  to  conform  to  the  evidence,  which 
he  certainly  had  a  right  to  do.  This  in- 
struction also  makes  defendant's  liability 
depend  upon  his  writing  the  article  or  caus- 
ing it  to  be  published,  while  under  the  evi- 
dence the  question  was  raised  as  to  whether 
defendant  contributed  to  some  extent  to  the 
libelous  matter  contained  in  the  article; 
and,  if  the  jury  so  found,  they  maght  prop- 
erly have  found  for  plaintiff,  although  de- 
fendant did  not  write  the  entire  article  as 
published.  The  instruction  was  erroneous. 
Another  instruction  which  was  dependent 
upon  this  one  is,  perhaps,  also  faulty,  in 
view  of  the  connection  in  which  it  was  given. 
We  will  not  interfere  with  the  action  of 
the  lower  court  in  overruling  appellant's 
motion  to  strike  defendant's  amended  and 
substituted  answer,  based  on  the  ground 
that  it  was  filed  t<}0  late,  nor  in  overruling 
the  motion  for  a  more  specific  statement  of 
the  matters  alleged  in  such  answer.  Plain- 
tiff is  not  entitled,  so  far  as  we  can  see,  to 
have  defendant  set  out  the  communication 
which  he  did  send  to  the  Chicago  paper.     As 


to  how  far  that  article  was  like  or  contril>' 
uted  to  the  article  published  is  a  matter  to 
be  established  by  plaintiff's  evidence. 

The  assignments  based  on  exceptions  to 
rulings  as  to  admission  or  exclusion  of  e\'i- 
dence  need  not  be  considered.  So  far  as  the 
questions  involved  are  not  settled  by  the 
previous  dii«cu5sion,  they  are  not  likely  to 
arise  upon  another  trial. 

Objection  is  made  to  the  course  pursued 
by  defendant's  counsel  in  stating  his  case  to 
the  jury.  It  is  doubtful  if  any  objection  is 
properly  preser\^ed.  The  court  cautioned 
counsel  as  requested  on  behalf  of  the  plain- 
tiff, and  no  subsequent  action  of  the  court 
was  invoked.  A  mere  exception  noted  by 
counsel  at  the  end  of  the  onening  statement 
is  hardly  enou<rh  to  bring  before  the  court 
the  question  whether  counsel  had  conformed 
to  the  directions  of  the  court  as  to  the 
course  to  be  pursued  in  his  argument.  Xev- 
ertheless,  we  think  there  are  one  or  two  sug- 
gestions made  in  the  argument  of  defend- 
ant's counsel,  relating  to  the  church  to 
which  plaintiff  belonged,  and  in  which  he 
was  a  priest,  which  might  well  have  been 
omitted. 

For  the  errors  pointed  out  in  the  instruc- 
tions given  by  the  court,  the  judgment  t* 
reversed. 
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Lucy  H.  PULSIFER 

V. 

Edwin    C.   DOUGLASS. 

(04   Me.   556.) 

t.  A  innn  y/vKo  ha*  consented  to  tlie 
bnrlnl  of  tlie  Ikody  of  hlii  deceased 
vklfe  In  tho  lot  of  another  cannot,  without 
the  consent  of  the  lot  owner,  enter  upon  the 
lot  and  remove  the  body. 

2.  Dainaircs  for  the  nnla-vrfnl  entry 
npon  n  -^voman's  bnrlal  lot»  and  the  re- 
moval therefrom  of  the  body  of  her  deceased 
sister,  nt  the  instance  of  the  latter's  former 
husband,  will  be  measured  by  the  Injuries 
done  to  the  lot,  where  the  proceeding  was 
with  due  propriety  and  decency. 

(January  20,  1001.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Androscoggin  County  for  the  opinion 
of  the  Law  Court  of  an  action  brought  to 
recover  damages  for  the  alleged  wrongful  re- 
moval of  a  body  from  a  cemetery  lot. 
Judgment  for  plaintiff  for  nominal  damages. 

The  facts  are  stated  in  the  opinion. 

Mi^ssrs.  O'akefl,  Pulaifer,  Sc  liUdden, 
for  plaintiff: 

A  husband  is  bound  to  bury  his  deceased 
wife,  and  a  wife  must  buiy  her  deceased  hus- 
band. 

3  Am.  &  Erig.  Ene.  Law,  p.  52;  Durrll  v. 

NoTB.— -As  to  liability  for  dlsl nlerment  of 
dead  body  and  actions  relating  thereto,  see  State 
V.  McLean  (N.  C.)  42  L.  R.  A.  721,  and  note. 
53  L.  R.  A. 


Hayioard,  0  Gray,   249,  69  Am.  Dec.  284  r 
Lakin  v.  Ames.  10  Cush.  221. 

The  plaintiff  offered  to  furnish  the  lot  for 
the  burial  of  her  Bister,  and  to  pay  for  the- 
digging  of  the  grave.  The  offer  nunle  by 
the  plaintiff  was  accepted  by  the  h'.wban«K 
and  became  an  arrangement  agreed  to  by 
the  defendant  and  ass-entwl  to  and  ac- 
quiesced in  by  the  husband. 

After  a  burial  had  taken  place  nndor  cir- 
cumstances such  as  these,  all  light f?  of  th*> 
husband  a-s  to  further  control  over  the  body 
of  the  deceased  had  terminated. 

Fotc  V.  Gordon,  40  Phila.  TiCg.  Tiit.  374  : 
3  Am.  &  Eng.  Enc.  Law,  p.  53;  IT v>'Aoo;)  v. 
Wynkoop,  42  Pa.  203,  82  Am.  Dec."  .113. 

A  deaid  body  after  burial  becomes  a  part 
of  the  ground  to  which  it  is  committed. 
When  a  body  has  once  been  buried  no  one 
has  a  right  to  remove  it  i^nthout  the  con- 
sent of  the  owner  of  the  grave. 

2  Waterman,  Trespas**.  §  H45:  Weld  v. 
Walker,  130  Mass.  423.  39  Am,  Rep.  4(5o  : 
Pierce  v.  Sican  Point  Cemetery  Proprs.  lO 
R.  L  227,  14  Am.  Rep.  6(57;  Vvti/joop  v. 
Wynkoop,  42  Pa.  293,  82  Am.  l")ec.  513 ; 
Reg.  V.  Sharpe,  Dears.  &  B.  C.  C.  160,  163, 
7  Cox  C.  C.  214;  Bessemer  lAtnd  d  Tmpror. 
Co.  V.  Jenkins,  111  Ala.  135,  18  So.  565; 
Meagher  v.  Driseoll,  99  Mass.  281,  96  Am. 
Dec.  759;  3  Am.  &  Eng.  Enc.  Law,  p.  53; 
Crocker  v.  Carson,  33  Ale.  437. 

On  suit  rgainst  a  cemetery  company  for 
wilfully  remo\ing  the  body  of  plaint ifT's 
child  from  a  lot  which  the  defendant  sold  to 
him,  without  notice  to  plaintiff,   a  verdict 
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for  plaintiff  of  $1 J50  will  not  be  set  aside 
as  excessive. 

Thirk field  v.  Mountain  View  Cemetery 
Asso.  12  Utah,  76,  41  Pac.  564. 

Mr.  A.  K.  P.  Knowlton,  for  defendant: 

The  husband  of  the  deceased  woman,  by 
his  consent  to  the  burial,  thereby  acquired 
such  an  interest  in  the  burial  lot  as  to  war- 
rant his  request  for  removal,  under  the  legal 
restrictions. 

The  statute  as  to  removal  of  interred 
bodies  abrogates  the  common  law,  and  pro- 
Tides  for  grants  or  licenses  for  such  re- 
movals. 

Com.  V.  Cooley,  10  Pick.  37, 

Wiswelly  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  of  trespass  quare  clauaum  for  an 
alleged  unlawful  entry  upon  the  cemetery 
lot  of  the  plaintiff,  and  the  removal  there- 
from of  the  body  of  the  plaintiff's  sister, 
which  had  been  buried  therein  about  a 
month  prior  to  the  disinterment.  The  body 
was  that  of  Mrs.  Sarah  A.  Webb,  and  we 
think  that  it  must  be  inferred  from  the  case 
that  the  burial  in  the  plaintiff's  lot  was  with 
the  consent  of  the  husband  of  the  deceased. 
The  disinterment  and  removal  of  the  iKxly 
of  Mrs.  Webb  were  done  bv  the  defendant 
at  the  request  of  her  husband.  The  case 
r-omes  to  the  law  court  upon  report. 

It  is  not  only  the  duty  of  u  husband  to 
proride  a  suitable  place  for  the  burial  of 
the  body  of  his  deceased  wife,  but  he  un- 
questionably has  the  paramount  right  to  de- 
termine upon  the  place  of  her  burial.  Du- 
rHl  V.  Baytcard,  9  Gray,  248,  69  Am.  Dec. 
2^4.  But  when  that  duty  has  been  per- 
formed, and  the  body  has  been  buried  in  the 
lot  of  another  with  the  consent  both  of  the 
hu«band  and  of  the  owner  of  the  lot,  the  hus- 
^•and  does  not  have  the  right,  without  the 
•Hynsent  of  the  lot  owner,  to  enter  thereon 
and  remove  the  body.  A  dead  body,  after 
burial,  becomes  a  part  of  the  ground  to 
which  it  has  been  committed;  and  an  ac- 
tion of  trespass  may  be  maintained  by  the 
owner  of  the  lot,  in  possession,  against  one 
who  disturbs  the  grave  and  removes  the 
\*Ay.  so  long,  at  least,  as  the  cemetery  con- 
tinues to  be  used  as  a  place  of  burial. 
\ie,iqher  V.  Driacolly  99  Mass.  281,  96  Am. 
Dt?c.  7.39;  Weld  v.  Walker,  130  Mass.  422,  39 
Am.  Rep.  465 ;  Bessemer  Land  &  Improv.  Co. 
y.  Jenkins,  111  Ala.  135,  18  So.  505. 

Bat  under  some  circumstances  a  court  of 
equity,  which,  in  this  coimtry,  where  there 
are  no  ecclesiastical  courts,  has  jurisdiction 
of  controversies  relative  to  the  place  of 
burial  of  a  dcJid  body,  mav  permit  a  hus- 
band to  remove  the  body  of  fiis  decreased  i^ife 
from  the  lot  of  land  of  another,  as  where 
the  hurial  was  not  with  the  intention  or  un- 
■ier>tanding  that  it  should  be  her  final  rest- 
ine  place.  W\ld  v.  Walker,  130  Mass.  422, 
39  Am.  Rep.  405.  See  also  a  discussion  of 
the  law  upon  this  subject  in  Pierce  v.  Pro- 
prietors of  Stnin  Point  Cemetery,  10  R.  I. 
227.  14  Am.  Rep.  667. 

The  defendant  is  therefore  liable  for  a 
'echnical  trespass,  at  least,  notwithstanding 
be  was  acting  at  the  request  of  the  husband. 
53  L.  R.  A. 


The  plaintiff  claims  large  damages,  both  ac- 
tual and  punitive,  including  damages  for  her 
distress  of  mind,  upon  the  ground  that  the 
defendant's  acts  were  wanton  and  mali- 
cious, and  performed  without  due  regard  to 
the  proprieties  of  the  occasion. 

We  ao  not  think  that  the  evidence  sub- 
stantiates the  plaintiff's  contention  in  thi» 
respect,  but,  upon  the  contra  17,  we  are  of 
opinion  that  in  removing  the  body  to  an- 
other place  of  burial  the  defendant  and  those 
employed  by  him  proceeded  with  due  pro- 
priety and  decency,  and,  as  the  body  was 
removed  for  and  at  the  request  of  the  hus- 
band, that  the  plaintiff  should  be  confined 
to  a  recovery  of  actual  damages,  measured 
by  the  injuries  done  to  her  lot,  which  wa 
assess  at  $20. 
.  Judgment  for  plaintiff. 

Damages  assessed  at  $20. 


Oscar  C.  R.  DAVIES 

r. 

EASTERN    STEAMBOAT    COMPANY, 
(04    Me.   379.) 

1.  The  nnthorlty  of  the  captain  of  m 
«teanifihlp  to  receive  a  telegram  for  deliv- 
ery to  a  passenger,  so  as  to  charge  the  steam- 
ship company  in  case  of  Its  nondelivery,  must 
be  established  by  the  evidence  and  found  by 
the  Jury. 

2.  A  •teaniahlp  company-  Is  not,  merely 
by  reason  of  its  relation  as  carrier  to  its 
passengers,  bound  to  receive  telegrams  to  be 
delivered  to  them. 

3.  A  ■teainahlp  company-  Is  not  liable 
for  the  nondellirerr  to  a  paniienRrer  of 
a  telegram  which  the  captain  has  taken 
for  him,  where  no  habit  or  custom  Is  shown, —  ^ 
no  holding  of  the  captain  out  to  the  world  a» 
having  authority  to  do  such  an  act. 

(November  26,  1900.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Kennebec  (,'onn- 
ty  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  failure  to  de- 
liver a  telegram,  which  resulted  in  a  verdict 
in  favor  of  defendant.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  IXTiUlamaon  A  Burleigh,  for 
plaintiff: 

Wentworth,  the  addressee  of  the  telegram, 
was  a  fare-paying  passenger,  and  as  such  the 
defendant  company  owed  him  all  the  duties, 
and  assumed  toward  him  all  the  obligations, 
of  a  common  carrier  of  passengers. 

The  telegram  in  question  related  to  the 
business  for  which  he  was  employed  and  for 
which  he  was  traveling,  and  its  nondelivery 
to  him,  the  agent    or  servant,    resulted    in 

Note. — The  above  case  decides  a  novel  propo- 
sition. Whether  the  captain  himself  could  be 
held  liable  or  not  for  taking  charge  of  a  messap^e 
and  then  failing  to  deliver  it  is  not  decided. 
The  intimation  Is  that  the  steamship  company 
might  be  ilable  In  such  a  case  if  such  delivery 
of  messages  had  become  customary. 
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damage  to  his  principal  or  master,  the  plain- 
tiiT  in  this  case. 

For  a  breach  of  the  carrier's  duty  toward 
the  servant  while  so  engaged  in  the  master's 
bui^iness,  the  breach  being  in  relation  to  a 
matter  directly  connected  >vith  that  business 
and  resulting  in  damage  therein  to  the  mas- 
ter, and  to  the  master  alone,  the  carrier  is 
responsible  to  the  master. 

1  Am.  &  Eng.  £nc.  Law,  2d  ed.  pp.  1179, 
1180;  8t  Johnshury  d  L,  C.  R,  Co.  v.  Hunt, 
55  Vt.  670,  46  Am.  Rep.  639. 

Negligence  is  the  lack  of  due  care  under 
the  circumstances  of  the  case. 

16  Am.  &  Kng.  £nc.  Law,  pp.  398  et  acq. 

The  defendant  company  is  a  mandatary, 
And  must  exhibit  diligence  appropriate  to 
what  it  undertakes. 

A  telegram  from  its  very  nature  implies 
importance,  the  necessity  of  haste,  of 
prompt  delivery. 

There  is  no  right  to  assume  that  the  ad- 
dressee will  call  for  it,  or  that  he  knows 
anything  about  it.  The  only  thing  that  the 
sending  of  the  tel^ram  implies  is  that  the 
sender  knows  the  course  of  travel  of  the  ad- 
dressee. The  degree  of  care  required,  from 
the  nature  of  the  circumstances,  is  a  high 
one.  and  failure  to  observe  that  care  would 
be  actionable  negligence. 

Bacon  v.  Casco  Bay  8,  B.  Co.  90  Me.  46,  37 
Atl.  328;  Palmer  v.  Penobscot  Lumbering 
A8H0.  90  Me.  193,  38  Atl.  108. 

This  case  is  governed,  not  by  the  law  of 
bailments,  but  by  the  law  regulating  the 
carriage  of  passengers.  What,  then,  were 
the  duties  and  obligations  of  the  defendant 
company  toward  its  passenger  Wentworth  in 
relation  to  this  telegram? 

The  telegram  was  directed  to  the  boat,  for 
a  passenger  on  the  boat,  was  offered  to  the 
captain,  and  by  his  direction  was  delivered 
^  to  the  pursei*,  who  could  easily  have  found 
the  addressee  in  the  usual  round  of  his  du- 
ties while  collecting  fares  and  tickets. 

If  the  captain  had  declined  to  receive  the 
telegram,  the  plaintiff  would  doubtless  have 
been  promptly  notified  of  that  fact,  and 
would  have  had  a  chance  to  take  any  other 
measures  possible  to  prevent  loss.  But  the 
telegram  was  accepted. 

The  captain  of  a  steamer  is  the  supreme 
aulhoritv  while  on  board  his  vessel. 

Ardcsro  Oil  Co.  v.  Gilson.  63  Pa.  146; 
Hutchinson,  Carr.  §§  629,  031,  632;  Farm- 
ers' d  M.  Bank  v.  Champlain  Transp.  Co.  23 
Vt.  186,  56  Am.  Dec.  68 ;  2  Am.  &  Eng.  Enc. 
Law,  p.  7.54;  Moore  v.  Fitchburg  R.  Corp. 
4  (Jrav,  465,  64  Am.  Dec.  83;  Holmes  ▼. 
Wakr/ield,  12  Allen,  5S0,  90  Am.  Dec.  171; 
Coleman  v.  A>ir  York  d  N.  H.  R.  Co.  106 
Mass.  160:  Finlcy  v.  Hudson  Electric  R. 
Co.  64  Hun,  373,  19  N.  Y.  Supp.  621. 

The  delivery  to  and  acceptance  by  the  cap- 
tain of  that  telegram  was  a  delivery  to  and 
acceptance  by  the  company. 

The  acceptance  of  that  telegram  for  a 
passenger  was  clearly  incidental  to  the 
business  oT  carrying  passengers. 

Edwards  v.  Lord,  40  Me.  279;  Knight  v. 
Portland,  S.  d  P.  R.  Co.  56  Me.  234,  96  Am. 
Dec.  409;  Hutchinson,  Carr.  §  515. 
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A  passenger  pays,  not  only  for  his  car- 
riage, but  also  for  all  the  comforts,  courte- 
sies, and  conveniences,  and  all  the  care  and 
attention  which  the  carrier  should  extend  to 
him  in  connection  with  his  passage. 

Mr,  John  -Soott,  for  defendant: 

The  carrying  or  delivering  of  telegrams 
was  no  part  of  the  business  habit  or  custom 
of  the  company;  neither  had  it  authorized, 
known,  or  permitted  it  to  be  done  by  its  of- 
ficers, agents,  or  servants.  The  acts  of  the 
captain  and  purser  were  unauthorized  and 
outside  the  scope  of  their  employment.  Tlie 
company  itself,  therefore,  never  received  the 
telegram,  and  was  under  no  liability  to  the 
sender. 

Lloyd  V.  West  Branch  Bank,  15  Pa.  172, 
53  Am.  Dec.  583;  Bowler  v.  O'Connell,  162 
Mass.  320,  27  L.  R.  A.  173,  38  N.  E.  498. 

Powers,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  against  a  common  car- 
rier of  passengers  by  water  to  recover  dam- 
ages resulting  from  the  nondelivery  of  a  tel- 
egraphic message  directed  to  "G.  L.  Went- 
worth, Str.  to  Boothbay,  Bath,  Maine." 
Wentworth  was  a  carpenter  employed  by  the 
plaintiff  to  go  from  Augusta  via  Bath  to 
Isle  of  Springs,  and  there  build  a  cottage. 
The  message  directed  a  change  in  the  build- 
ing, and  was  offered  by  the  telegraph  com- 
pany to  the  captain  of  the  defendant  s steam- 
er, upon  which  Wentworth  was  a  fare-pay- 
ing passenger,  and  by  direction  of  the  cap- 
tain it  was  delivered  to  the  purser  of  the 
same  steamer.  The  case  was  tried  in  the 
superior  court  of  Kennebec  county,  resulting 
in  a  verdict  for  defendant,  and  the  plaintiff 
excepts  to  the  instruction  to  the  jury  that 
the  defendant  would  be  required  to  use 
slight  diligence  only  in  endeavoring  to  de- 
liver the  telegram,  and  would  be  liable  only 
for  gross  negligence  for  failure  to  deliver 
it  to  the  proper  party. 

The  defendant  sets  up  that  in  directing 
the  telegram  to  be  delivered  to  the  pur&er 
the  captain  acted  in  excess  of  his  authority, 
and  outside  of  the  scope  of  his  employment 
and  of  the  business  in  which  he  was  en- 
gaged, and  that  therefore  the  defendant  it- 
self never  received  the  telegram  or  became 
charged  with  the  duty  of  its  delivery. 

The  nature  and  scope  of  the  defendant's 
business,  whether  the  particular  act  wa^ 
necessary  for  its  successful  prosecution,  the 
usual  and  ordinary  course  of  its  manage- 
ment by  those  engaged  in  it  at  the  time  an*! 
place  where  it  was  carried  on,  were  ques- 
tions of  fact  for  the  jury,  to  be  determine<l 
from  all  the  circumstances  of  the  case ;  and 
from  them  it  was  for  the  jury  to  say  wheth- 
er the  act  in  question  was  within  the  au- 
thority of  the  agent,  or  the  scope  of  the 
business  of  the  principal  which  he  was  em- 
ployed to  transact.  The  court  cannot  infer, 
as  matter  of  law,  the  authority  of  the  cap- 
tain of  a  passenger  steamboat  to  charge  the 
owners  with  the  duty  of  delivering  tele- 
grams to  its  passengers.  It  is  a  matter  of 
fact,  to  be  established  by  evidence  and  found 
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by  the  jiiry.  The  exceptions  fail  to  show 
that  any  evidence  was  offered  in  this  case 
which  would  warrant  such  a  finding. 

The  defendant  was  a  common  carrier  of 
passengers  by  water.  Its  contract  result- 
ing from  the  relation  of  carrier  and  pas- 
senger, nothing  else  appearing,  was  to  trans- 
pc^rt  its  passenger  safely  and  with  proper 
regard  for  his  comfort  and  convenience,  to- 
gether with  such  articles  and  money  as 
might  be  properly  contained  in  the  baggage 
which  he  brought  with  him.  The  exceptions 
show  no  express  contract  with  the  passenger 
for  more  than  this,  and  nothing  from  which 
more  can  be  implied.  They  utterly  fail  to 
show  that  it  was  any  part  of  the  defendant's 
business,  habit,  or  custom  to  accept  tele- 
grams for  delivery  to  its  passengers,  or  that 
it  knew  or  permitted  this  to  be  done  by  its 
officers,  servants,  or  agents.  In  general,  the 
business  of  common  carriers  of  passengers 
on  our  inland  waters,  and  that  of  receiving 
and  delivering  telegrams,  are  entirely  sepa- 
rate and  distinct,  and  the  latter  is  in  no 
proper  and  legal  sense  incidental  to  or  con- 
nected with  the  former.  Common  carriers 
of  passengers  make  no  charge  for  such  a 
service,  and  its  very  responsible  diities  and 
burdens  should  not  be  imposed  upon  them 
nithout  their  consent  unless  some  rule  of 
public  policy  requires  it. 

We  cannot  infer  that  it  is  necessary  for 
the  safety,  comfort,  or  even  convenience  of 
the  passenger  that  the  duty  of  the  delivery 
of  a  telegram  addressed  to  him  should  be 
gratuitously  imposed  upon  the  passenger 
carrier.  The  telegraph  company  to  whom 
the  message  has  been  intrusted  is  engaged 
in  that  business,  and  ha«  the  equipment  and 
ser>'ants  specially  trained  for  carrying  it  on. 
For  an  adequate  consideration  it  has  entered 
into  an  express  contract  to  deliver  the  mes- 
sage, and  usually  knows  its  contents,  im- 
portance, and  urgency.  In  discharging  that 
duty  it  may  select  its  own  means  and  agents, 
and  is  responsible  for  any  neglect  on  their 
part.  The  defendant  therefore  owed  no  con- 
tractual duty  to  its  passenger  to  receive  and 
deliver  the  telegram.  It  does  not  appear 
that  it  was  a  part  of  its  business  or  inci- 
dental  thereto.     If  not,  it  necessarily  fol- 


lows, nothing  else  appearing  in  the  case, 
that  the  act  of  the  captain  of  the  defendant's 
steamboat  was  outside  of  the  scope  of  the 
business  in  which  he  was  engaged,  and  not 
connected  witli  the  service  which  he  had 
been  employed  to  perform.  For  such  acts 
the  defendant  is  not  liable  unless  it  held  the 
captain  out  to  the  world  as  having  author- 
ity, and  the  case  is  barren  of  any  such 
showing.  Bowler  v.  0* Connelly  162  Mass. 
320,  27  L.  K.  A.  173,  38  N.  E.  498. 

It  is  true,  as  urged  by  the  plaintiff,  that 
the  captain  is  the  general  agent  of  the  own- 
ers, but  a  general  agent  is  not  an  unlimited 
agent.  Uis  authority  is  necessarily  re- 
stricted to  the  transactions  and  concerns 
within  the  scope  of  the  business  of  the  prin- 
qipal.  1  Am.  &  Eng.  £nc.  Law,  2d  ed.  p. 
990.  To  bind  his  principal,  he  must  act 
within  the  ns^al  and  ordinary  scope  of  the 
business  he  is  employed  to  transact.  His 
authority  is  measured  by  the  usual  extent 
of  his  employment.  1  Parsons,  Contr.  p.  41. 
A  shipmaster  is  a  limited  agent,  and  can 
only  bind  the  owners  by*  contracts  relative 
to  the  usual  employment  of  the  ship,  and 
means  requisite  to  that  employment.  Kent, 
J.,  in  Lemont  v.  Lord,  62  Me.  389.  The 
principal  is  liable  for  the  authorized  act  of 
his  agent,  because  it  is  his  own  act,  and  for 
the  acts  of  his  agent  within  the  scope  of  the 
authority  which  he  holds  him  out  as  having, 
or  knowingly  permits  him  to  assume,  be- 
cause to  permit  him  to  deny  it  would  be  to 
permit  him  to  commit  a  fraud  upon  innocent 
persons.  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
990. 

In  the  case  at  bar  no  habit  or  custom  is 
shown, — n6  holding  out  to  the  world  of  the 
captain  as  having  authority  to  do  the  par- 
ticular act.  It  was  his  own  act,  and  not 
that  of  his  principal.  The  defendant  itself 
never  received  the  telegram,  and  never  be- 
came charged  with  the  duty  of  its  delivery, 
and  it  is  therefore  unnecessary  to  consider 
the  instruction  given  as  to  the  degree  of  dil- 
igence to  which  the  defendant  was  bound, 
or  the  degree  of  negligence  for  which  it 
would  be  liable. 

Exceptions  overruled. 
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V. 

W.  F.  CARSOX  et  al. 

« 

(177  Mass.  117.) 

The  eoncealment  of  the  Identity  of  tlie 
pvreltaaier  frona  his  principal  will  not  pre- 
clade  a  broker  from  recovering  hla  commission 
on  a  sale  of  land  where  it  does  not  appear 


that  there  was  anything  In  the  facts  or  cir- 
cumstances to  render  that  fact  of  any  Import- 
ance to  the  seller. 

(October  19,  1900.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Hampden  Coun- 
ty made  during  the  trial  of  an  action 
brought  by  a  real-estate  broker  to  recover 


Noti. — Duty  of  broker  to  diaolOBe  to  his  princi- 
p*il  the  identity  of  a  purchaser. 

No  prior  decision  seems  to  have  been  made 
an  the  exact  point  In  Vba-SBT  v.  Cabson.  This 
rsK  holds  that  the  concealment  of  the  name  of 
the  real  purchaser  of  land,  and  the  substitution 
of  rhe  name  of  a  fictitious  purchaser,  Is  not  the 
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concealment  of  such  a  material  fact  as  will  pre- 
clude thA  broker  from  recovering  commissions 
If  It  does  not  appear  that  the  name  of  the  real 
purchaser  was  a  matter  of  any  Interest  what- 
ever to  the  seller. 

A  few  cases  hold  that  such  concealment  and 
substitution  will  preclude  the  recovery  of  com- 
16 
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commissions  on  a  sale  of  property,  which  re- 
sulted in  a  verdict  in  plaintiff's  favor. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  L.  Gardner  and  C.  G.  Gard- 
ner, for  defendants: 

The  deliberate  concealment  by  the  plain- 
tiff of  facts  which  the  defendants  had  a 
right  to  know,  the  deception  practised,  and 
the  reports  from  time  to  time  made  by  him 
that  he  "had  a  party''  from  whom  he  had  re- 
ceived certain  offers, — without  stating  that 
the  party  referred  to  was  Delaney,  a  man 
having  a  liquor  license,  who  was  obliged  to 
vacate  the  premises  he  then  occupied  and 
had  no  place  to  go  to, — ^and  who,  he  be- 
lieved, would  pay  the  defendants  his  price 
before  he  got  through,  was  sufKcient  evi- 
dence that  the  plaintiff,  if  not  acting  direct- 
ly for  Delaney,  was  in  collusion  with  him 
and  guilty  of  fraud,  which  *  precludes  his 
right  to  recover. 

Famsicorth  v.  Hemmery  1  Allen,  494,  79 
Am.  Dec.  766;  Walker  v.  Osgood,  98  Mass. 
348,  93  Am.  Dec.  168;  Rice  v.  Wood,  113 
Mass.  133,  18  Am.  Rep.  459;  Alvord  v.  Cook, 
174  Mass.  120,  64  N.  E.  499;  Pratt  v.  Pat- 
terson, 112  Pa.  475,    3    Atl.    858;  Young  v. 


Hughes,  32  K.  J.  Eq.  372 ;  Uafner  v.  Herron, 
105  111.  242,  46  N.  E.  211;  Jansen  v.  Wil- 
liams, 36  Neb.  869,  20  L.  R.  A.  207,  55  N. 
W.  279;  Buckingham  v.  Harris,  10  Colo. 
455*,  15  Pac.  817;  Collins  v.  McCluru.  1 
Colo.  App.  348,  29  Pac.  299;  Condit  v.  Black- 
well,  22  N.  J.  Eq.  481 ;  Parkist  v.  Alexander, 
1  Johns.  Ch.  394;  Wad^icorth  v.  Adams, 
138  U.  S.  380,  34  L.  &l.  984,  11  Sup.  Ct.  Rep. 
303;  Booku  alter  v.  Lansing,  23  Neb.  291,  36 
N.  \V.  549;  Cox  v.  Haun,  127  Ind.  325,  26 
N.  E.  822;  Hohart  v.  Shcrbuiiu>,  66  Minn. 
172,  68  N.  W.  841;  Porter  v.  Woodruff,  36 
N.  J.  Eq.  174;  Bollman  v.  Loomis,  41  Conn. 
581;  Atlce  v.  Fink,  75  Mo.  300,  43  Am.  Rep. 
385;  1  Story,  Eq.  Jur.  §§  316,  316,  316a; 
Story,  Agency,  §  210. 

For  a  thorough  discussion  of  the  duties 
and  obligations  of  a  broker  to  his  principal, 
see — 

Leathers  v.  Canfield  (Mich.)  45  L.  K.  A. 
33,  and  7iote. 

Messrs.  "William  G.  Baaaett  and  Ed- 
ward J.  Tiemey,  for  plaintiff: 

The  plaintiff,  who  sold  the  property,  was 
entitled  to  recover  the  commi?sion.  His 
duty  was  performed  when  he  had  found  a 
purchaser  who  was  ready,  "willing,  and  able 


missions  If  the  principal  suflTered  any  Injury 
thereby.  ' 

Thus,  in  Pratt  v.  Patterson,  112  Pa.  475,  3 
Atl.  858.'  Affirming  12  Phila.  460,  the  broker 
concealed  the  name  of  the  real  purchaser,  who 
was  a  responsible  party,  and  grave  the  name  of 
an  Irresponsibie  person  at  the  request  of  the 
real  purchaser,  who  believed  that  the  knowledge 
of  his  ownership  of  such  land,  by  the  owner  of 
adjoining  land  which  he  also  wished  to  pur- 
chose,  would  induce  the  latter  to  charge  an  in- 
creased price  therefor.  The  purchase  price  was 
$140,000,  $30,000  of  which  was  to  be  paid  in 
cash  and  a  bond  and  mortgage  given  for  the  bal- 
ance. On  discovery  of  the  facts  the  principal 
broke  off  the  negotiations,  and  the  court  held 
that  the  broker  could  not  recover  commissions 
although  no  fraudulent  intent  existed  on  his 
part,  and  that  the  claim  that  the  land  was  suffl- 
cicDt  security  for  the  mortgage  was  not  avail- 
able, as  the  principal  was  entitled  to  determine 
for  himself  whether  he  wished  to  have  a  re- 
sponsible person  instead  of  an  irresponsible  one 
on  hla  bond. 

And  the  broker  Is  not  entitled  to  commissions 
where  he  inserts  the  name  of  a  third  person  as 
the  out<»n8lb1e  purchaser,  and  refuses  on  demand 
to  give  the  name  of  the  real  purchaser,  for  whom 
he  had  previously  bought  an  adjoining  lot,  be- 
cause he  knows  his  principal  will  Increase  her 
asking  price  if  she  knows  that  fact,  although 
the  principal,  after  breaking  ofT  her  negotiations 
on  such  refusal,  subsequently  sells  to  the  same 
person  at  a  much  larger  price.  Wilkinson  v. 
McCullough,  196  Pa.  205,  46  Atl.  357. 

And  Ilafner  v.  Ilerron.  165  III.  242,  46  N.  E. 
211,  Afllrmlng  60  111.  App.  592,  holds  that  one 
employed  to  sell  corporate  stock  for  another  is 
not  entitled  to  commissions  where  he  conceals 
from  his  principal  the  identity  of  the  real  pur- 
chaser, and  a  third  person  is  sent  to  the  princi- 
pal as  the  ostensible  purchaser  under  an  ar- 
rangement between  the  real  purchaser  and  the 
broker  because  It  is  believed  that  the  principal 
will  not  sell  for  so  small  an  amount  If  he  knows 
who  the  real  purchaser  is.  The  court  in  this 
case  says  that  such  holding  Is  required  from 
considerations  of  public  policy,  even  though  no 
injury  might  result  to  the  principal,  which  seems 
to  be  opposed  to  the  holding  in  the  principal 
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case.  The  broker  was,  however,  held  to  be  en- 
titled to  commissions  because  he  brought  the 
real  purchaser  to  the  principal  before  the  deal 
was  completed  and  while  there  was  still  oppor- 
tunity for  the  latter  to  withdraw  from  the  con- 
tract, and  the  principal  completed  the  contract 
without  objection,  thereby  accepting  the  beneiit 
of  what  the  broker  had  done. 

And  other  cases  hold  that  the  failure  of  the 
broker  to  disclose  the  name  of  the  purchaser 
on  a  demand  therefor  will  preclude  the  recovery 
of  commissions. 

Thus,  where  the  broker  is  trying  to  sell  to 
a  syndicate,  and,  when  asked  by  the  owner  who 
compose  It,  Is  unable  to  tell  who  ail  the  differ- 
ent members  will  be,  and  the  owner  sells  to  an- 
other before  the  syndicate  Is  fully  formed,  the 
broker  is  not  entitled  to  commissions,  as  he  can- 
not demand  compensation  so  long  as  there  Is 
any  uncertainty  as  to  the  purchasers.  Gerding 
V.  Haskin,  141  N.  Y.  514,  36  N.  E.  COl. 

And  a  refusal  by  a  broker  employed  to  sell 
bonds  to  disclose  to  his  principal  to  whom  or  on 
what  terms  he  has  sold  them  amounts  to  a  re- 
pudiation of  his  contract  of  employment  as  brok- 
er. Holmes  v.  Lakeside  R.  Co.  60  Minn.  197. 
62  N.  W.  264. 

And  in  Uayden  v.  Grillo,  20  Mo.  App.  280, 
the  brokers  claimed  to  have  sold  the  property 
for  the  price  asked  by  the  principal,  and  to  have 
received  $100  as  earnest  money,  which  they 
tendered  to  the  principal,  who  refused  It  on  the 
ground  that  the  premises  were  then  worth  more 
than  such  amount.  The  brokers  did  not,  either 
at  the  time  of  the  tender  or  In  their  petition,  dis- 
close the  name  of  the  purchaser,  and  the  trial 
court  refused  to  require  an  am«idment  of  the 
petition  to  show  such  fact,  and  the  purchaser's 
name  was  not  dlaclpsed  until  the  trial.  The 
court  held  on  appeal  that,  as  the  brokers  had 
not  shown  that  the  purchaser  was  able  to  com- 
ply with  his  contract,  and  the  owner  had  not, 
because  of  the  failure  to  give  the  name  of  the 
purchaser,  had  a  fair  opportunity  to  show  that 
he  was  urable  to  comply,  a  verdict  should  have 
been  directed  for  the  principal. 

And  on  a  second  appeal,  Hayden  v.  Grillo^ 
35  Mo.  App.  647,  the  court  held  that,  as  the  re- 
ceipt for  the  $100  tendered  was  mpde  out  in  the 
broker's  name  instead  of  that  of  the  purchaser. 
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to  purchase  upon  the  terms  specified. 
Omibsioii  to  name  Delaney  to  the  oMiter 
cannot,  as  matter  of  law,  deprive  him  of  his 
remedy. 

Desmond  v.  Stebbins,  140  Mass.  339,  5  N. 
E.  150;  Holden  v.  Starks,  159  Mass.  503,  34 
N.  E.  1069;  Ward  v.  Cobb,  148  Mass.  518,  20 
X.  E.  174;  Mechem,  Agency,  §  966;  liollisv. 
}\e8ton,  156  Mass,  357,  31  N.  E.  483;  Qravrs 
V.  Dill,  159  Mass.  74,  34  N.  E.  336;  Nevhall 
V.  Pierce,  115  Mass.  457;  Fitzpatrick  v.  Oil- 
son,  176  Mass.  477,  .57  N.  E.  1000;  Mc- 
Carthy V.  White,  21  Cal.  495,  82  Am.  Dec. 
754. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  contract  to  recover 
a  commission  for  selling  real  estate  of  the 
defendant  Effie  M.  Carson.  The  civse  was 
tried  before  a  jury  against  her  aloiie.  At 
the  trial  the  defense  was  that  the  plaintifT 
vas  not  the  agent  of  the  seller,  but  the  pur- 
chaser, and  that,  even  if  he  was  the  agent 
of  the  seller,  he  did  not  act  in  good  faith 
towards  her,  but  concealed  from  her  the 
name  of  the  real  purchaser,  and  that  such 


a  concealment  was  of  a  material  fact,  which 
it  was  the  duty  of  the  plaintiff,  if  lie  was 
acting  as  her  agent,  to  communicate  to  her 
The  court  refused  to  rule  that  the  plaintiff 
could  not  recover,  and  instructed  tne  jury 
that  in  order  to  recover  the  plaintiff  must 
show  that  he  was  employed  by  the  defend- 
ant with  the  understanding  that  he  should 
be  paid  for  his  services,  and  that  in  making 
the  sale  he  acted  in  entire  good  faith  to- 
wards her,  and  solely  for  her  interest,  and 
not  in  the  interest  of  any  other  person.  Un- 
der these  instructions  the  junr  found  for  the 
plaintifT.  The  evidence,  although  conflict- 
ing, warranted  the  verdict,  unless  the  de- 
fendant's seventh  request  for  a  ruling 
should  have  been  given,  namely,  "that  con- 
cealing the  name  of  the  real  purchaser,  and 
substituting  therefor  the  name  of  a  ficti- 
tious purchaser,  was  a  failure  to  discharge 
that  duty  to  the  defendant  which  is  essential 
to  the  plaintiff's  right  to  recover."  It  was 
not  disputed  at  the  trial  that  Delaney  was 
the  real  purchaser;  that  Williams,  so  far 
as  he  appears  in  the  transaction,  acted 
simply  for  him;  and  that  this  was  known 
to  the  plaintifT  at  and  before  the  time  of  the 


xho  o-mer  might  refnse  to  sell  without  becom- 
ing liable  for  commissions,  on  the  ground  that 
the  broker  was  himself  the  purchaser. 

Bat  on  a  third  appeal,  Hayden  v.  Grillo,  42 
Mo.  App.  1,  a  judgment  In  favor  of  the  broker 
was  affirmed,  the  court  holding  that  under  the 
<*Tjdenre  the  necessity  of  producing  a  purchaser 
abli>  and  willing  to  complete  the  purchase  had 
b#pn  waived,  nothing  being  said  as  to  the  prin- 
cipal's right  to  assume  that  the  purchase  was 
in  renllty  made  for  the  broker  himself. 

In  Ilackmann  v.  Gutweiler,  66  Mo.  App.  244, 
thf"  ci>urt  says  that  the  rule  as  to  sales  of  real 
estate  golems  in  agreements  by  brokers  for 
the  negotiation  of  a  loan,  and  that  when  the 
broker  has  found  one  who  is  willing  and  able 
to  m^ko  the  loan  on  the  security  offered,  and  the 
principal  when  so  Informed  signifies  his  will- 
ingness to  proceed,  it  is  the  duty  of  the  broker 
to  produce  the  lender,  or  a  contract  binding  him 
to  make  a  loan,  but  that  It  is  unnecessary  to  do 
so  if  the  borrower  refuses  to  accept  the  money 
or  rerolces  the  broker's  authority. 

And  in  some  cases  a  specific  performance  of 
the  contract  of  purchase  has  been  refused  be- 
f^iMi?  the  broker.  In  collusion  with  the  pur- 
^h9<er,  has  concealed  the  latter's  identity  and 
nhstituted  another  person  as  the  ostensible  pur- 
cbaw>r. 

Thus,  In  Young  v.  Hughes,  32  N.  J.  Eq.  372, 
HeTPfsing  31  N.  J.  Eq.  60,  a  tenant  of  the  land 
la  question,  desirous  of  purchasing  the  same 
snd  with  whom  previous  negotiations  had  taken 
place,  colluded  with  the  broker  having  the  prop- 
erty for  sale  to  have  the  latter  introduce  a  third 
person  to  bis  principal  as  the  Intending  purchas- 
er. The  broker  also  concealed  the  amount 
vhieh  he  knew  the  tenant  was  willing  to  pay, 
tnd  tried  to  induce  the  owner  to  take  a  smaller 
pricp.  The  court  held  that  the  broker  had  neg- 
M(>d  his  duty,  and  that  because  of  the  collu- 
sion of  the  purcliaser  with  him  the  contract  of 
porrhaae  could  not  be  specifically  enforced :  and 
fAi'i  That  the  fact  that  the  result  was  not  In- 
JnrioTw  to  the  principal,  and  that  no  fraud  was 
intended,  would  not  affect  the  result. 

And  In  Hesse  ▼.  Brlant,  6  De  G.  M.  &  G. 
^.  5  Week.  Rep.  108.  the  purchaser  was  also 
&  <*!if>nt  of  the  solicitor  whom  the  yendor  au- 
'borlzed  to  make  the  sale.  The  solicitor  failed 
>9  disclo^  to  the  seller  who  the  proposed  pur- 
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chaser  was,  and  the  conrt  held  that  on  this  ac- 
count the  contract  of  sale  could  not  be  specifi- 
cally enforced  by  the  purchaser,  stating  that  it 
was  very  important  that  the  name  of  the  pro- 
posed purchaser  should  be  disclosed  to  the  yen- 
dor,  as.  If  he  had  known,  he  might  have  In- 
sisted on  his  giving  a  higher  price,  and  there 
was  not  that  fair,  open  dealing  required  by  the 
condition  of  the  parties. 

But  in  Olover  v.  Layton,  145  III.  92,  34  N.  B. 
53,  the  broker  employed  to  seW  made  an  arrange- 
ment with  the  real  purchaser,  who  did  not  wish 
to  gi?e  his  notes  for  the  deferred  payments, 
that  the  conveyance  should  be  made  to  a  third 
person  who  was  to  convey  to  him,  and  the  ven- 
dor brought  an  action  for  a  reconveyance  after 
the  entire  purchase  price  had  been  paid  on  the 
ground  that  the  broker  was  acting  In  behalf  of 
the  purchaser  In  fraud  of  the  vendor.  The 
court  held,  however,  that  the  vendor  was  not 
prejudiced  in  any  way  by  being  kept  in  ignor- 
ance as  to  who  the  real  purchaser  was,  as  he 
received  the  price  asked  for  the  land,  which 
was  all  it  was  worth  at  the  time  of  the  sale» 
and  which  had  been  paid  In  full. 

This  note  does  not  include  the  right  to  com- 
missions of  a  broker  who  was  the  procuring 
cause  of  the  sale,  where  the  principal  was  not 
notified  and  made  the  sale  in  Ignorance  of  the 
broker's  connection  with  the  transaction,  nor 
the  concealment  of  the  fact  that  the  broker  was 
himself  the  real  purchaser. 

As  to  when  a  real-estnte  broker  is  considered 
the  procuring  cause  of  the  sale  or  exchange,  see 
note  to  Hoadley  v.  Savings  Bank  (Conn.)  44 
L.  R.  A.  321. 

As  to  the  performance  by  a  renl-estate  broker 
of  his  contract  to  find  a  purchaser  or  effect  an 
exchange  of  his  principal's  property,  see  note 
to  Lunney  v.  Healey  (Neb.)  44  L.  R.  A.  593. 

As  to  real-estate  brokers'  commissions  as  af- 
fected by  the  negligence,  fraud,  or  default  of  the 
principal,  and  a  defective  title,  see  note  to 
Brackenridge  v.  Claridge  (Tex.)  43  L.  R.  A.  593. 

As  to  fraud  and  secret  dealings  or  interest 
of  roal-estate  brokers  as  affecting  their  com- 
missions, Including  the  concealment  of  the  fact 
that  the  brokers  themselves  are  the  real  pur- 
chnsers,  see  note  to  Leathers  v.  Canfleld 
(Mich.)  45  L.  R.  A.  33.  J.  H.  H. 


1M4 


Massachusetts  Supreme  Judicial  Court. 


Oct.. 


«ale,  and  not  to  the  defendant.  The  ques- 
tion is  whether,  under  the  circumstances 
-disclosed  in  this  case  the  failure  of  the  plain- 
tiff to  communicate  this  information  to  the 
•defendant  was,  as  matter  of  law,  a  breach 
of  good  faith,  so  as  to  preclude  a  recovenr 
by  the  plaintiff.  The  s^eneral  rule  is  well 
settled  that  a  broker  must  act  with  entire 
,sood  faith  towards  his  principal,  and  he  is 
abound  to  disclose  to  his  piincipal  all  facts 
^within  his  knowledge  which  are  or  may  be 
^material  to  the  matter  in  which  he  is  em- 
]ployed,  or  which  might  influence  the  piinci- 
pal in  his  action,  and,  if  he  has  failed  to 
•c<Hne  up  to  this  standard  of  duty,  he  cannot 
recover.  This  rule  has  been  frequently  ap- 
plied where  the  broker  has  concealed  from 
the  knowledge  of  his  principal  the  fact  that 
rhe  was  acting  for  both  sides,  as  in  Fa^-ns- 
•ijDorth  V.  Hemfner,  1  Allen,  494,  79  Am.  Dec. 
756,  and  similar  cases,  or  that  he  was  per- 
sonally interested,  directly  or  indirectly,  in 
•the  transaction,  as  in  i:^mith  v.  Townscndf 
109  Mass.  600,  and  in  Porter  v.  Woodrujf, 
36  N.  J.  Eq.  174;  and  the  principle  is  ap- 
plicable wherever  the  broker  has  an  interest 
of  any  kind  in  the  transaction  antagonistic 
to  that  of  his  employer,  or  where  he  is  so 
•fiituated  as  to  be  subject  to  temptation  to 
4ict  adversely  to  his  employer.  Story. 
Agency,  §  210;  Alvord  v.  Cooky  174  Mass. 
120.  54  N.  E.  499.  In  every  such  case  ffood 
faith  requires  that  the  principal  should  be 
Informed  of  the  facts.  The  true  identity 
-of  the  purchaser,  also,  may  be  sometimes  a 
-material  fact  which  ought  to  be  known  to 
the  principal,  since  such  knowledge  might 
■affect  his  action:  and  illustrations  of  this 
are  to  be  found  in  the  reported  cases.  In 
Young  v.  Hughes,  32  N.  J.  Eq.  372,  for  in- 
stance, it  appeared  that  one  Moore,  who  be- 
came the  real  purchaser,  was  at  the  time  of 
the  negotiations  a  tenant  of  the  land  to  be 
field ;  that  he  had  had  some  prior  agreement 
"with  the  owner,  by  which  he  had  either  agreed 
to  buy,  or  had*  taken  the  refusal  of,  the 
property,  at  the  price  of  $20,000;  that  he 
was  desirous  of  buying,  but  believed  that  the 
•owner  might  be  unwilling  to  treat  with  him 
on  as  favorable  terms  as  with  a  stranger. 
He  therefore  employed  one  Hughes  to  act 
for  him,  and  the  broker,  who  knew  Moore's 
motives,  and  that  Hughes  was  acting  for 
liini,  introduced  Hughes  as  an  intending  pur- 
chaser, without  disclosing  to  the  owner,  his 
principal,  the  fact  that  Hughes  was  acting 
for  Moore.  The  principal  contracted  to  sell 
to  Hughes  for  $13,000.  The  court  said  that 
the  failure  to  disclose  Moore's  connection 
with  the  i>urchase  was  a  breach  of  duty  on 
the  part  of  the  broker.  Again,  in  Pratt  v. 
Patterson,  112  Pa.  475,  3  Atl^  858,  Harding, 
the  real  purchaser  of  the  land,  was  desir- 
ous also  of  purchasing  some  land  adjoining, 
and  fearing  that,  if  it  was  known  that  he 
was  the  purchaser  of  the  land  in  question, 
the  owners  of  such  adjoining  land  would  ad- 
vance the  price,  put  forward  one  Nott,  his 
clerk,  as  the  purchaser.  Harding  was  re- 
.  sponsible  financially,  while  his  clerk  had  no 
means.  The  hrokeV  knew  all  this,  but,  by 
an  arrangement  between  him  and  Harding, 
reported  to  his  principal  that  Xott  was  the 
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I  purchaser ;  and  his  name  was  put  in  the 
written  contract  of  sale  as  such,  and  the 
name  of  the  real  purchaser  was  never  com- 
municated to  the  seller.  The  land  was  sold 
for  $140,000,  of  which  only  $30,000  was  to 
be  paid  in  ca^h,  and  the  remainder  by  the 
purchaser's  bond,  secured  by  a  mortgage 
upon  the  land.  The  court  held  that  this 
concealment  by  the  broker  precluded  his  re- 
covery. In  each  of  these  cases  it  is  easy 
to  see  that  the  identity  of  the  real  purchaser 
proposed  might  have  Had  a  very  marked  influ- 
ence upon  the  action  of  the  principal.  In 
the  first  case  it  mi<^ht  have  induced  him  to 
stand  out  for  a  higher  price,  and  in  the  last 
for  a  better  bond.  No  doubt,  there  are  other 
situations  in  which,  for  financial  or  personal 
reasons,  the  identity  of  the  purchaser  may 
have  a  very  material  influence  upon  the 
seller,  either  to  induce  him  to  sell  or  to  re- 
frain from  selling.  On  the  other  hand,  it 
is  easy  to  conceive  of  cases  where  the  iden- 
tity of  the  purchaser  is  of  no  consequence  to 
the  seller,  and  can  have  no  influence  upon 
his  action,  and  can  in  no  sense  be  regarded 
as  a  material  fact.  In  the  case  at  bar  the 
jury  have  found  that  the  plaintiff  acted 
solely  for  the  interest  of  the  defendant,  and 
in  no  way  in  his  own  interest  or  that  of  De- 
laney  or  Williams.  The  sum  obtained  was 
that  originally  named  by  the  defendant  as 
the  price  she  desired.  No  note  or  other  se- 
curity was  given  for  the  purchase  money, 
or  any  part  thereof,  but  tne  full  sum  was 
paid  in  cash.  The  defendant  therefore  had 
no  interest  in  the  financial  responsibility 
of  the  purchaser,  and  the  identity  of  the  pur- 
chaser, so  far  as  that  was  concerned,  was  ab- 
solutely immaterial.  In  this  respect  the 
case  plainly  differs  from  cases  like  Pratt  v. 
Patterson,  112  Pa.  475,  3  Atl.  858.  It  further 
appears  that  neither  the  defendant  nor  her 
husband  had  any  remaining  business  property 
in  the  town.  It  does  not  appear  that  she 
was  interested  in  any  other  property  what- 
ever which  might  in  any  degree  be  affected 
by  the  occupancy  or  ownership  of  the  prop- 
erty sold.  Nor  does  it  appear  that  there 
had  been  any  prior  dealings  between  the 
defendant  and  Delaney  about  the  property, 
nor  even  that  she  knew,  or  cared  to  know, 
either  Delaney  or  Williams.  Nor  does  it 
appear  that  Delaney's  desire  to  conceal  his 
name  was  for  the  purpose  of  procuring  the 
property  at  a  lower  rate,  or  that  it  had  any 
connection  whatever  with  the  defendant's  in- 
terests in  the  transaction,  nor  that  the 
plaintiff  supposed,  or  had  any  reason  to  sup- 
pose, that  it  had  any  such  connection.  Nor 
was  it  a  matter  in  which  the  plaintiff  had 
any  interest  whatever.  And  even  now  it  is 
not  suggested  by  the  defendant  in  what  way 
or  for  what  purpose  it  was  of  any  interest 
to  her  to  know  beforehand  that  Delaney,  and 
not  Hugherf,  was  the  real  purchaser,  or  hoAv 
the  knowledge  of  such  a  fact  was  or  could 
be  useful  or  beneficial  to  her,  or  would  or 
could  have  influenced  her  in  her  decision. 
Under  the  circumstances,  we  think  it  can- 
not be  said,  as  matter  of  law,  that  the  iden- 
tity of  the  real  purchaser  was  a  material 
fact  which  should  have  been  communicate<L 
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to  the  defendant,  and  that  in  concealinjr  it 
from  her  the  plaintiff  was  guilty  of  such  a 
breach  of  good  faith  as  to  preclude  u  rei,uv- 
ery  by  him.     The  first  and  seventh  requersls 


therefore  were  rightly   refused.     Tliere  ap- 
pears no  error  in  the  manner  in  which  the 
court  dealt  with  the  other  requests. 
Exceptions  ovcfruled. 


KENTUCKY  COURT  OP  APPEALS. 


Caleb  POWERS,  Appt., 

V. 

COMMOXAVEALTH  of  Kentucky. 

( Ky ) 

1.  No  pleadflnar  !■  neceaanry  to  support 
the  prodiictian  of  a  pardon  in  a  criminni  case. 

2.  A  pardou  by  one  -vrho  recei-ved  a 
eertiflcatc  of  election  aa  ffovernor,  and 

who  wns  inducted  Into  ofiQce,  but  whose  title 
has  been  adjudged  invalid  In  a  contest  duly 
inaugurated,  in  which  i^nother  has  been  de- 
Har^  elected,  \a  of  no  effect. 

3.  An  Indictment  for  con  Kpl  racy  to 
procure  a  mnrder  will  not  be  adjudged 
fnsafflcient  because  of  lack  of  grammatical 
ronstmctlon.  If  its  meaning  is  plain  and  a 
person  of  oY>dinary  intelligence  could  not  be 
misled  as  to  the  nature  of  the  charge. 

4.  Ijion  trial  of  an  indictment  for 
criminal  connplracy  to  murder,  evi- 
dence is  admissible  of  threats  by  an  unknown 
person  who  was  subsequently  seen  among 
guards  under  control  of  the  alleged  consplr- 
atoni.  but  not  of  statements  by  persons  in  no- 
^Ipe  Identlfled  as  members  of  the  conspiracy. 

5«  Evidence  tbat  a  vrltne««  for  the 
prosecution  bad  said  that  that  hundred 
tbousand  dollars  could  be  taken  and  Jesus 
Christ  and  the  twelve  apostles  convicted  does 
not  show  that  he  was  bribed,  and  is  properly 
excluded. 

ft.  'Wltnenaes  cannot  be  prevented  from 
explaining  Statements  made  on  cross-ex- 
amination, so  as  to  facilitate  impeaching  them 
by  contradiction. 

7.  Rvidence  of  iitatement«  by  one  of  the 
conspirators  to  murder,  that  the  killing  had 
b<^n  determined  upon  and  pardons  prepared 
in  advance,  is  admissible  against  co-consplra- 
tora. 

H.  Evidence  of  statementM  made  at  a 
meetlnar  In  a  public  place,  indicating 
Tiolent  and  improper  Intentions,  is  admissible 
upon  trial  of  sn  indictment  for  conspiracy 
to  murder,  as  tending  to  show  the  existence 
of  the  conspiracy. 

9.  Ane  on  (rial  for  conspiracy  to  mur- 
der, as^alnut  '»%bom  evidence  haii  been 
Intiotlnced  of  statements  by  members  of  an 
as8«>mtlage  tending  to  show  the  conspiracy, 
haa  a  right  to  introduce  evidence  of  all  that 
vaa  done  at  the  meeting. 

10.  An  Instruction  permitting  one 
rharfced  %vl(b  conspiracy  to  murder 
to  be  found  vuilty  as  an  accessory  before 
tbr  fart,  wliether  he  was  present  at  the  time 
of  the  shooting  or  not,  is  not  prejudicial  error 

NwiF~—  For~eariler  cases  in  this  series  as  to 
Thp  liability  of  one  engaging  in  conspiracy  to 
do  an  unlawfnl  act,  for  murder  committed  by  co- 
ftiosplrator.  see  United  States  v.  Lancaster  (C. 
< .  h.  I».  (Ja.)  10  L.  K.  A.  333 ;  and  State  v.  Tay- 
lor (Vi,)  42  I..  R.  A.  C73. 

S*«  sijio.  in  connection  with  the  above  case, 
^Hi  of  Tivior  v.  Kerkham   (Ky.)   49  L.  R.  A. 
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where  there  is  no  evidence  that  accused  wav 
present. 
tl.     it    Is    not   snillclent   to   cbargre   one 
^Itli  murder  that  the  killing  was  in  pur- 
stiance  of  his  advice,  counsel,  or  cnc^urage^ 
ment,  unless  it  was  induced  thereby. 

12.  One  tvlio  advises  and  »»ansels  tbe- 
killlnir  of  members  of  tbe  SssivliLture 
Is  guilty  of  mnrder  without  any  reference  to- 
(he  question  whether  he  engages  in  a  con- 
spiracy to  do  or  procure  the  doing  of  some 
other  unlawful  act.  If,  in  pursuance  of  sucb 
advice  and  counsel,  and  induced  thereby,  a 
member  is  killed. 

13.  An  erroneous  Instruction  may  be* 
corrected  after  four  of  the  five  spoechea- 
to  the  jury  on  ench  side  of  the  case  have  beenj 
made. 

14.  To  render  one  responsible  for  av 
act  committed  in  furtberance  of  a 
conspiracy,  his  will  must  contribute  to  the 
thing  actually  done,  so  that  if  the  conspir- 
acy is  to  commit  a  wrongful  act  not  requiring 
a  depraved,  wicked,  or  malignant  spirit  a 
conspirator  merely  as  such  will  not  be  guilty 
of  murder  In  case,  in  carrying  out  the  com- 
mon design,  a  co-conspirator  kills  a  person. 

15.  One  cbarired  wltb  conspiracy  to 
murder  is  entitled,  where  the  evidence  tends 
to  show  a  conspiracy  to  bring  a  large  number 
of  men  to  the  state  capitoi  to  alarm  legisla- 
tors, to  have  the  Jury  pass  upon  the  question 
whether  the  killing  of  a  legislator  would  nec- 
essarily or  probably  result  from  such  un  as-- 
sembiage. 

10.  To  render  a  conspirator  arullty  oC* 
a  murder  committed  by  ,a  co-conspirator 
it  must  have  beea  committed  in  furtlierance' 
of  the  conspiracy,  and  have  been  the  necessary 
and  probable  result  of  the  execution  of  tb& 
conspiracy. 

17.  A  conspirator  cannot  be  convlctetf 
upon  tbe  testimony  of  an  accomplice- 
or  accomplices,  unless  such  testimony  is  cor- 
roborated by  other  evidence  tending  to  con- 
nect him  with  the  commission  of  the  ofTense.. 
nnd  the  corrol>oration  is  not  sufficient  if  it 
merely  shows  that  the  offense  was  commit tcil 
and  the  circumstances  thereof. 

IS.  Failure  to  cliarHTc.  in  an  Indict- 
ment for  conspiracy  to  murder,  that 
tbe  kiUinsr  ^vas  done  in  pursuance  to  and 
in  furtberance  of  the  conspiracy,  is  not  fatal' 
if  defendant  is  directly  charged  with  coun- 
seling, aiding,  and  procuring  the  killing,  and 
that,  having  been  so  counseled,  aided,  and 
procured,  the  co-conspirators  did  commit  the 
offense. 

19.  Tbe  principal  need  not  be  namect 
in  the  indictment,  to  Justify  conviction  of  an: 
accessory  before  the  fact  to  the  crime  of  mur- 
der. 

(Paijnter,  Ch.  J.,  and  White  and  Hohfton,JJ.,  dift- 

aenf.) 

(Dm    ReUe,   liurnani,    and    O'Rrar,  JJ.,   dissent 
from  Fro  {wait  ion  7.) 

(March   L'8,   1001.) 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Scott  cSunty 
convicting  him  of  being  an  accessory  to  a 
murder.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  B.  Finnell  and  George 
Benny,  for  appellant: 

One  to  whom  a  certificate  of  election  has 
been  issued  by  the  proper  legal  authorities, 
and  who  has  accepted  and  been  installed 
into  office,  and  who  is  performing  the  duties 
of  the  office  under  color  of  title  and  by  the 
authority  thus  conferred,  and  is  perform- 
ing these  duties  while  in  possession  of  the 
office,  and  in  the  place  where  they  are  to  be 
performed,  is  in  fact  a  de  facto  officer,  and 
his  acts  are  binding  upon  the  public  and 
upon  every  citizen  of  the  commonwealth, 
and  fully  protect  every  citizen  of  the  com- 
monwealth. 

i^tate  ex  rel.  Fairbanks  v.  Snohomish 
County  Super.  Ct.  17  Wash.  12,  48  Pac.  741; 
State  ex  rel.  Van  Amringe  v.  Taylor,  108  N, 
C.  196,  12  L.  R.  A.  202,  12  S.  E.  1005;  Peter- 
Mlea  v.  Stone,  119  Mass.  465,  20  Am.  Rep. 
335;  Leach  v.  Cassidy,  23  Tnd.  449;  State 
€x  rel.  Leal  v.  Jones,  19  Ind.  358,  81  Am. 
Dec.  403;  ^State  v.  Durhee,  12  Kan.  314; 
Braidy  v.  Theritt,  17  Kan.  471;  State  v. 
Carroll,  38  Conn.  449,  9  Am.  Rep.  412; 
Waterman  v.  Chicago  d  /.  R.  Co.  139  111. 
658,  15  L.  R.  A.  418,  29  N.  E.  689;  Weather- 
ford  V.  State,  31  Tex.  Crim.  Rep.  530,  21 
S.  W.  251;  Cooley,  Const.  Lim.  5th  ed.  750; 
Smith  V.  Cansler,  83  Kv.  372 ;  Stine  v.  Ber- 
ry, 96  Ky.  67,  27  S.  W.  809;  Creighton  v. 
Com.  83  Ky.  147;  Field  v.  People  ex  rel. 
McClernand,  3  111.  79;  Atty,  Oen.  ex  rel. 
Taylor  v.  Broicn,  1  Wis.  513;  Hawkins  v. 
The  Governor,  1  Ark.  570,  33  Am.  Dec.  346 ; 
Marbury  v.  Madison,  1  Cranch,  137,  2  L.  ed. 
60;  State  ex  rel.  Coogan  v.  Barbour,  53 
Conn.  76,  55  Am.  Rep.  65,  22  Atl.  686; 
Hallgren  v.  Campbell,  82  Mich.  255,  9  L.  R. 
A.  408,  46  N.  W.  381 :  Hamlin  v.  Kassafer, 
15  Or.  456,  15  Pac.  778;  Angell  &  A.  Priv. 
Corp.  §  287 ;  State  ex  rel.  Jones  v.  Gates.  86 
Wis.  634,  57  N.  W.  296;  Cooley,  Const.  Lim. 
5th  ed.  p.  750. 

The  Constitution  having  conferred  on  the 
governor  the  pardoning  power  exclusively, 
no  other  branch  of  the  government  can  re- 
quire or  authorize  any  officer  to  perform  an 
act  which  would  be  necessary  to  give  valid- 
ity to  the  exercise  of  executive  clemency. 

Atty.  Oen.  ex  rel.  Taylor  v.  Brown,  1  Wis. 
513. 

The  pardon  granted  by  the  de  facto  gover- 
nor is  valid  and  binding  upon  the  public, 
and  protects  the  one  named  herein. 

Oliver  v.  Jersey  City,  63  N.  J.  L.  634,  48 
1,.  R.  A.  412,  44  Atl.  709 ;  Ex  parte  Johnson, 
15  Neb.  512,  19  N.  W.  594;  State  ex  rel. 
Crosshans  v.  Cray,  23  Neb.  365,  36  N.  W. 
677;  Morton  v.  Lee,  28  Kan.  286;  Norton  v. 
Shelby  County,  118  U.  S.  445,  30  L.  ed.  187, 
6  Sup.  Ct.  Rep.  1121 ;  Carli  v.  Rhener,  27 
Minn.  292,  7  N.  W.  139;  Leach  v.  People  ex 
rel.  Patterson,  122  111.  420,  12  N.  E.  726: 
People  ex  rel.  Ballou  v.  Bangs,  24  111.  184; 
Trumbo  v.  People,  75  111.  561 ;  Magncau  v. 
Fremont,  30  Neb.  843,  9  L.  R.  A.  786,  47 
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N.  W.  280;  Cooley,  Const.  Lim.  5th  ed.  751 ; 
Morgan  v.  Vance,  4  Bush,  324;  Creighton  v. 
Com.  83  Ky.  149;  Stine  v.  Berry,  96  Kv.  07, 
27  S.  W.  809;  Patterson  v.  Miller,  2' Met. 
(Ky.)  496;  17  Am.  &  Eng.  Enc.  Law,  p. 
330;  Ex  parte  Smith,  8  S.  C.  N.  S.  495. 

Messrs.  John  Tonng  Brown,  W.  C. 
Owens,  R.  C.  Kinkead,  and  James  C 
Sims  also  for  appellant. 

Messrs.  Robert  J.  Breckinridge,  R.  B. 
Franklin,  T.  C.  Campbell,  and  Joseph 
L.  Meyer  for  appellee. 

Dn  Relle,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  from  a  judgment  of  convic- 
tion in  the  Scott  circuit  court,  to  which  the 
case  wafi  transferred  by  change  of  venue 
from  Franklin  county,  upon  an  indictment 
charging  appellant  as  accessory  before  the 
fact  to  the  murder  of  William  Goebel.  The 
indictment  charges  the  murder  to  have  been 
the  result  of  conspiracy  between  appellant 
and  others,  and  is  as  follows:  ''The  grand 
jury  of  the  county  of  Franklin,  in  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  Caleb  Powers  of  the 
crime  of  being  accessory  before  the  fact  to 
the  wilful  murder  of  William  Goebel,  com- 
mitted as  follows,  viz.:  The  said  Caleb 
Powers,  in  the  said  county  of  Franklin,  on 
the  30th  day  of  January,  a.  d.  1900,  and  be- 
fore the  finding  of  this  indictment,  unlaw- 
fully, wilfully,  feloniously,  and  of  his  malice 
aforethought,  and  with  intent  to  bring 
about  the  death  and  procure  the  murder  of 
William  Goebel,  did  conspire  with  W.  H. 
Culton,  F.  W.  Golden,  Green  Golden.  John 
L.  Powers,  John  Davis,  Charles  Finley,  W. 
S.  Taylor,  Henry  Youtsey,  James  Howard, 
Berry"  Howard,  Harlan  Whitaker,  Richard 
Combs,  and  others  to  this  grand  jury  un- 
known, and  did  counsel,  advise,  encourage, 
aid,  and  procure  Henry  Youtsey,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  and  other  persons  to  this 
grand  jury  unknown,  unlawfully,  wilfully, 
feloniously,  and  of  their  malice  afore- 
thought, to  kill  and  murder  William  Goebel, 
which  one  of  the  last  five  above-named  per- 
sons, or  another  person  acting  with  them, 
but  who  is  to  this  grand  jury  unknown,  so 
as  aforesaid  then  and  there,  thereunto  by  the 
said  Caleb  Powers  before  the  fact  counseled, 
advised,  encouraged,  aided,  and  procured, 
did,  by  shooting  and  wounding  the  said  Goe- 
bel with  a  gun  or  pistol  loaded  with  powder 
and  other  explosives  and  leaden  and  steel 
ball  and  other  hard  substances,  and  from 
which  said  shooting  and  wounding  the  said 
Goebel  died  on  the  third  (3d)  day  of  Feb- 
ruary, 1900,  but  which  of  said  last  above- 
mentioned  persons,  so  as  aforesaid,  actually 
fired  the  shot  that  killed  the  said  Goebel  is 
to  this  grand  jury  unknown;  against  the 
peace  and  dignity  of  the  commonwealth  of 
Kentucky." 

In  the  discussion  of  the  questions  in- 
volved, we  shall  state  such  facts  only  as  are 
necessaiy  to  a  correct  understanding  of  the 
questions  considered  and  decided,  and  those 
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facU  will  be  stated  in  connection  witb  the 
que:itlons  to  which  they  relate. 

On  the  trial  a  pardon  was  produced,  pur- 
porting to  have  been  issued  by  VV.  S.  Taylor, 
as  governor  of  Kentucky,  dated  March  10, 
1900.  The  production  of  this  paper  was  ac- 
companied by  filing  what  is  termed  in  the 
record  a  "plea  of  pardon."  As  we  under- 
stand the  law,  no  plea  was  necessary.  The 
simple  production  of  a  valid  pardon  of  the 
oiTense  whereof  appellant  was  charged 
would  put  an  end  to  the  proceedings,  and 
render  void  any  proceeding  thereafter  taken 
in  the  trial. 

In  order  to  decide  the  validity  of  the  pa- 
per produced  as  a  pardon,  we  must  consider 
the  situation  at  the  time  it  was  issued. 
Diis  court  takes  judicial  notice  of  the  offi- 
cial signature  of  any  officer  of  this  state 
iKy.  Stat.  S  1625),  and  is  presumed  to 
know  judicially  who  is  the  executive  of  the 
state  at  any  time  the  fact  is  called  in  ques- 
tion. Devcees  v.  Colorado  Co.  32  Tex.  670. 
See  also  12  Am.  &  Kng.  Enc.  Law,  p.  152, 
and  notes.  It  is  conceded  by  counsel  upon 
both  sides  that  the  court  can  take  judicial 
c(ignizance  of  the  facts  necessary  to  the  de- 
cision of  this  question. 

On  January  30,  1000,  William  Goebel,  a 
member  of  the  Kentucky  senate,  was  shot 
hj  an  assassin  in  the  state-house  yard,  in 
front  of  the  capitol  building,  at  Frankfort, 
and  died  some  days  later.  This  occurred 
during  a  period  of  political  excitement  and 
bitternesti  perhaps  unexampled  in  the  his- 
tory of  the  commonwealth.  William  Goe- 
bel, William  S.  Taylor,  and  John  Young 
Brown  had  been  candidates  for  the  office  of 
governor  of  Kentucky  at  the  preceding  No- 
vember election.  The  state  board  of  election 
commissioners,  elected  under  the  act  of 
March  11,  1808.  examined  and  canvassed  the 
rfturns  of  election,  and  issued  a  certificate 
of  election  to  W.  S.  Taylor.  This  gave  a 
prima  facie  title  to  the  office  to  Taylor,  who 
accordingly  was  duly  inaugurated  as  gover- 
or,  took  the  oath  of  office,  and  took  posses- 
sion of  the  state  building,  and  the  archives 
and  records  appertaining  to  the  office.  This 
did  not  cfive  him  an  absolute,  indefeasible 
title  to  the  office  of  governor,  but  his  title 
was  subject  to  be  defeated  by  the  determi- 
nation of  a  contesst  for  the  office.  State  em 
rcL  Fairbanks  v.  Snohomish  County  Super. 
Ct.  17  Wash.  12,  48  Pac.  741.  Until  the  cer- 
tificate was  set  aside  in  some  appropriate 
proceeding,  he  was  entitled  to  retain  possea- 
won  and  perform  the  duties  of  the  office 
Tithout  interference.  If  the  time  should 
pass  within  which  such  proceeding  might 
be  instituted,  that  title  became  absolute  and 
indefeasible.  A  contest  was  instituted  by 
fJoebel  before  the  legislature,  and  was  pend- 
ing at  the  time  of  the  murder,  -as  were  also 
<?onte."5t8  before  the  state  board  of  contest 
for  the  minor  state  offices,  certificates  of 
tlcflion  to  which  had  been  iss\ied  to  tiie  can- 
didates upon  the  same  ticket  with  Taylor. 
After  the  shooting,  the  militia  was  called 
OTt  by  Taylor,  and  the  legislature  prevented 
from  meeting  in  the  state  capitol,  and  at 
certain  other  places  at  which  they  attempted 
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I  to  hold  meetings.  Th%  records  of  the  legis- 
lature show,  however,  that  a  meeting  was 
held,  at  which  it  was  determined  by  the  leg- 
islature that  William  Goebel,  and  not  Wil- 
liam S.  Taylor,  had  been  elected  governor 
of  Kentucky,  and  that  J.  C.  \\\  Beckham, 
and  not  John  Marshall,  had  been  elcited 
lieutenant  governor.  After  Goebel's  death, 
Taylor  retained  possession  of  the  executive 
building,  archives,  and  records,  and  con- 
tinued to  act  as  governor.  Beckham 
opened  an  office  in  the  Capital  Hotel,  a  few 
blocks  away  from  the  capitol,  which  was 
called  the  "governor's  office,"  and  he  also 
acted  as  governor.  There  were  thus  two 
persons  present  at  the  seat  of  government, 
each  claiming  to  be  governor  de  jure,  and 
each  assuming  to  perform  the  duties  of  the 
office.  Only  one  of  them  could,  by  any  pos- 
sibility,, be  governor  dc  jure,  and  only  one 
of  them  could  be  governor  de  facto.  State 
ew  rel.  Harris  v.  Blossonij  19  Nev.  312,  10 
Pac.  430.  The  legal  doctrine  as  to  dc  facto 
officers  rests  upon  the  principle  of  protection 
to  the  interests  of  the  public  and  third  par- 
ties, and  not  upon  the  rig[hts  of  rival  claim- 
ants. The  law  validates  the  acts  of  de  fac- 
to officers  as  to  the  public  and  third  per- 
sons upon  the  ground  that,  though  not  offi- 
cers de  jure  they  are  in  fact  officers  whose 
acts  public  policy  requires  should  be  consid- 
ered valid.  Oliver  v.  Jersey  City,  03  N. 
J.  L.  634,  48  L.  R.  A.  412,  44  Atl.  709.  So, 
when  both  are  acting  officially,  that  one  who 
has  the  title  de  jure  is  both  de  jure  and  de 
facto  officer.  Especially  must  this  be  so 
when  the  act  whose  validity  is  questioned 
is  not  an  act  affecting  the  rights  of  third 
parties,  but  is  an  act  of  the  commonwealth's 
grace  asserted  against  the  commonwealth. 
So  the  question  is  narrowed  to  an  inquiry 
as  to  who  was  de  jure  governor  on  March 

10,  1900.  The  legislative  record  shows  that 
the  general  assembly  determined  the  con- 
test.    13y  the  Goebel  election  law  of  March 

11,  1898  (Ky.  Stat.  §  159r>a,  subsec.  11), 
that  decision  was  a  judgment  detorniiiiiii'r 
the  title  to  the  office.  It  was  a  self-execut- 
ing judgment:  "When  a  new  election  is  or- 
dered or  the  incumbent  adjudged  not  to  be 
entitled,  his  powers  shall  immediately  cease, 
and  if  the  office  is  not  adjudged  to  ani)ther 
it  shall  be  deemed  to  be  vacant."  If  this 
judgment  of  the  legislature  was  valid  and 
final,  it  settles  the  question.  In  an  opin- 
ion of  this  court,  from  which  the  writer  of 
this  opinion  dissented  emphatically,  and  in 
the  views  of  which  dissent  Judge  O'Uear 
concurs,  in  the  case  of  Taylor  v.  Beckhoyni, 
21  Ky.  L.  Rep.  1735,  49  L.  R.  A.  258,  50  S. 
W.  177,  it  was  said  that  the  judgment  of 
the  legislature  was  final  and  conclusive. 
That  decision  settled  the  question  finally, 
and  the  pardon  must  be  adjudged  invalid. 
The  authorities  upon  this  question  are  col- 
lated more  fully  in  the  opinion  of  Judge 
White,  who  concurs  upon  this  question. 

The  next  question  in  logical  order  is  as 
to  the  sufficiency  of  the  indictment.  It  has 
been  &et  out  in  full.  It  is  objected  that  the 
acts  constituting  the  ofTenac  are  not  stated 
in  "ordinary  and  concise  language,"  so  as 


248 


Kbmtucat  CouiiT  OF  Appeals. 


Mab.« 


to  enable  one  of  "common  understanding  to 
know  what  is  intended."  We  think  the  ob- 
jection is  not  well  taken.  The  indictment 
notifies  the  defendant  that  he  is  charged 
with  conspiring  to  procure  the  murder  of 
Goebel,  th^t  he  procured  the  murder,  and 
that  the  murder  was  done  by  someone  who 
was  by  the  defendant  counseled  and  pro-, 
cured  to  do  the  act.  In  attempting  to  parse* 
this  indictment,  there  is  at  first  blush  some 
difllculty.  The  use  of  the  word  "which"  in- 
tlie  clause,  "which  one  of  the  last  five  above- 
named  persons,"  etc.,  is  somewhat  ambig- 
uous; but,  on  careful  examination,  it  scans 
to  be  used  as  a  relative  pronoun,  whoee  an- 
tecedent is  found  in  the  clause,  "to  kill  and 
murder  William  Goebel."  There  is,  how- 
ever, no  trouble  as  to  the  meaning,  nor  do 
we  think  a  person  of  ordinary  intelligence 
could  be  misled  as  to  the  nature  of  the 
charge.  As  said  by  the  Massachusetts  court 
in  Com.  v.  Call,  21  Pick.  616,  32  Am.  Dec. 
284:  "The  grammatical  and  critical  objec- 
tions, however  ingenious  and  acute  they  may 
be,  cannot  prevail.  The  age  has  gone  by 
when  bad  Latin,  or  even  bad  £nglish,  so  it 
be  sufficiently  intelligible,  can  avail  against 
an  indictment,  declaration,  or  plea.  The 
passage  objected  to  may  be  somewhat  ob- 
scure, but,  by  a  reference  to  the  context,  is 
capable  of  pretty  certain  interpretation.'^ 
In  our  opinion,  the  indictment  is  sufficient. 

In  the  grounds  relied  on  in  the  motion  for 
a  hew  trial  it  is  stated  that  the  court  over- 
ruled the  motion  of  appellant,  after  the  reg- 
ular panel  of  the  jury  was  exhausted,  to 
draw  the  remaining  names  necessary  to  com- 
plete the  jury  from  the  jury  wheel.  It  is 
to  be  regretted  that,  in  a  case  concerning 
which  so  much  feeling  existed,  the  simple 
and  easy  mode  was  not  adopted  which  would 
have  put  beyond  cavil  the  question  of  the 
accused  having  a  trial  by  juiy  impartially 
selected.  This  will  doubtless  be  done  upon 
the  succeeding  trial. 

We  need  not  consider  the  debate  between 
court  and  counsel,  which  is  complained  of 
in  the  argument,  as  it  is  not  necessary  to 
the  decision  of  the  case,  and  in  the  nature 
of  things  cannot,  upon  a  subsequent  trial, 
occur  as  it  did  in  the  trial  now  under  re- 
view. 

Complaint  is  made  that  the  witness  Watts 
was  permitted  to  state  a  conversation  with 
an  unknown  person,  who  made  threats  of 
violence  concerning  the  legislature.  It  was 
afterwards  shown  by  the  witness,  however, 
that  he  subsequently  saw  the  unknown  per- 
son, in  the  unifor^i  of  a  sergeant,  among  the 
guards  in  charge  of  the  capitol  square.  On 
the  trinl  of  offenses  committed  in  further- 
ance of  conspiracies,  there  must  be  consider- 
able latitude  left  to  the  discretion  of  the 
trial  court  in  the  admission  of  testimony  of 
circumstances  tending  to  show  that  acts  ap- 
parently, isolated  have  sprung  from  a  com- 
mon object.  As  said  by  Judge  King  in  Com. 
V.  McCteatiy  2  Pars.  Sel.  Eq.  Cas.  368:  "The 
adequacy  of  the  evidence,  in  a  prosecution 
for  a  criminal  conspiracy,  to  prove  the  ex- 
istence of  such  a  conspiracy,  like  other  ques- 
tions of  the  weight  of  evidence,  is  a  question 
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for  the  jury.**  This  testimony  seems  to 
have  been  admissible  to  go  to  the  jury  for 
what  it  was  worth,  in  support  of  the  theory 
of  the  commonwealth  as  to  the  nature  of 
the  conspiracy  charged.  The  rule  as  to  the 
admission  of  evidence  in  such  cases  is  no- 
where better  stated  than  in  Carson's  edition 
of  Wright  on  Criminal  Conspiracies,  p.  218. 
Says  Mr.  Carson:  "The  concise,  yet  com- 
prehensive, statement  of  Mr.  Archbold  may 
be  accepted  as  a  correct  epitome:  'Wher- 
ever the  writings  or  words  of  any  of  the  par- 
ties charged  with,  or  implicated  in,  a  con- 
spiracy can  be  considerd  in  the  nature  of 
an  act  done  in  furtherance  of  the  common 
design,  they  are  admissible  in  evidence,  not 
only  as  against  the  party  himself,  but  as 
proof  of  an  act  from  which,  inter  alia^  the 
jury  may  infer  the  conspiracy  itself.*  Wher- 
ever the  writings  or  words  of  such  a  party 
amount  to  an  admission  merely  of  his  own 
guilt,  and  cannot  be  deemed  an  act  done  in 
furtherance  of  the  common  design,  in  that 
case  they  can  be  received  in  evidence  merely 
as  against  the  party,  and  not  as  evidence 
of  the  conspiracy,  and  in  strictness  ought 
not  to  be  offered  in  evidence  imtil  after  the 
conspiracy  had  been  proved  aliunde;  but 
wherever  the  writings  or  words  of  such  a 
party,  not  being  in  the  nature  of  an  act 
done  in  furtherance  of  the  common  design, 
merely  tend  to  implicate  others,  and  not 
to  accuse  himself,  they  ought  not  to  be  re- 
ceived in  evidence  for  any  purpose,"  Test- 
ed by  this  rule,  the  language  testified  to  by 
the  witness  McDonald,  as  k>  a  conversation 
between  two  unknown  men,  in  no  wise  iden- 
tified as  members  of  any  conspiracy,  or  con- 
nected in  any  manner  with  those  alleged  as. 
the  co-conspirators  with  appellant,  is  clearly 
incompetent. 

The  testimony  of  the  witness  Sinclair  as 
to  telegrams  was  competent.  As  suggested 
by  counsel  for  the  commonwealth,  if  true  it 
would  tend  to  show  the  telegrams  were  writ- 
ten and  sent  before  the  killing. 

The  trial  court  refused  to  allow  the  wit- 
ness J.  C.  Owens  to  testify  as  to  a  conver- 
sation with  the  accomplice — witness  Whar- 
ton Golden.  The  question  sought  to  brin^j^ 
out  the  fact  that  Golden  had  said  that 
someone — ^possibly  meaning  one  of  the  coun- 
sel for  the  prosecution — ^**could  take  that 
hundred  thousand  dollars  and  convict  Jesus 
Christ  and  the  twelve  apostles.*'  Evidently 
this  conversation  was  asked  for  on  the  the- 
ory that  it  tended  to  show  the  witness  was 
not  impartial,  and  that  he  had  an  interest 
in  the  result  of  the  case.  If  it  did  so,  it 
was  not  collateral  or  irrelevant  to  the  is- 
sue, and  Golden  having  been  asked  in  re- 
gard to  it,  and  his  answer  being  adverse. 
the  defense  would  have  the  right  to  contra- 
dict him  by  other  testimony  for  the  purpose 
of  discrediting  him;  Stephen,  Digest  of  Ev> 
art.  180;  1  Greenl.  Ev.  446;  Schuster  v. 
State,  80  Wis.  107,  49  N.  W.  30;  3  Best. 
Ev.  221.  But  we  are  unable  to  see  that  the" 
statement  sought  to  be  proved  against  Gold- 
en indicates  any  interest.  At  the  most,  it 
could  indicate  only  that,  in  his  opini<in. 
witnesses  could  be  obtained  by  bribery.     Xo 
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inference  that  he  himself  had  been  bribed 
can  be  drawn  from  the  language,  without 
\ioient  exercise  of  the  imagination.  In  our 
opinion,  it  ^R^as  collateral  to  tho  issue  and 
was  properly  excluded. 

Some  of  the  witnesses  for  the  defense, 
upon  cross-examination  with  a  view  to  im- 
peachment by  contradiction,  were  not  per- 
mitted to  explain  the  statements  they  made. 
We  are  of  opinion  that  this  view  of  the  rule 
is  too  narrow.  In  3  Best,  Ev.  S  229,  what 
we  regard  as  the  correct  rule  is  thus  stated 
as  to  the  requirement  that  the  witness's 
attention  shall  be  called  to  ther  supposed  con- 
tradiction: ''The  rule  which  prescribes  this 
condition  rests  on  the  principle  of  justice 
to  the  witness.  The  tendency  of  the  evi- 
dence was  to  impeach  his  veracity,  and  com- 
mon justice  demands  that  before  his  credit 
is  attacked  he  should  have  an  opportunity 
to  declare  whether  he  made  such  statements 
to  the  person  indicated,  and  to  explain  what 
he  said,  and  what  he  intended  and  meant 
in  saying  it." 

The  court  refused  to  instruct  the  jury 
that  the  statements  of  the  witnesses  Reed 
and  Hazlewood  as  to  a  conversation  with  the 
witness  Sparks  should  be  considered  as  af- 
fecting only  the  interest  and  credibility  of 
^pa^k3.  These  statements  to  which  Reed 
and  Hazlewood  testified  were  to  the  effect 
that  the  killing  of  Goebel  had  been  deter- 
mined upon,  and  pardons  prepared  for  the 
perpetrators.  Assuming  that  there  was  evi- 
dence to  connect  Sparks  with  the  conspir- 
acy charged,  these  declarations,  if  adraissi- 
hle.  were  evidence  in  chief.  But  we  do  not 
think  they  were  competent  at  all  as  against 
appellant.  They  were  not  part  of  the  res 
9*8t<Ef  or  such  as  tended  to  promote  the 
common  object.  The  rule  is  thus  stated  in 
Mr.  Carson's  edition  of  Wright  on  Criminal 
Conspiracies  [p.  217] :  "But  if  the  acts  and 
declarati<ms  of  a  conspirator  with  the  ac- 
cused are  made  in  his  absence,  they  are  not 
admissible  against  him  to  prove  either  the 
body  of  the  crime  or  the  existence  of  the  al- 
leged conspiracy,  unless  they  either  so  ac- 
company the  execution  of  the  common  crimi- 
nal intent  as  to  become  part  of  the  res 
(icftfgy  or  in  themselves  tend  to  promote  the 
<'umm$Mi  criminal  object.  The  acts  and  dec- 
orations of  a  conspirator,  to  be  admissible 
in  e\-idence  to  charge  his  fellows,  must  have 
been  concomitant  with  the  principal  act, 
and  so  connected  with  it  as  to  constitute 
a  part  of  the  res  gestce.'*  The  cases  of 
navrson  T.  State,  14  Ohio  St.  234,  and 
^tate  V.  Larkin,  49  N.  H.  39,  6  Am.  Rep. 
456.  fully  support  Mr.  Carson's  text,  as  does 
also  the  third  instruction  given  by  the  court 
on  its  own  motion  in  Spies  v.  People,  122 
III  1,  12  N.  E.  865,  17  N.  E.  898:  "The 
act«  of  each  defendant  should  be  considered 
vith  the  same  care  and  scrutiny  as  if  he 
alone  were  on  trial.  If  a  conspiracy  having 
violence  and  murder  as  its  object  is  fully 
proved,  then  the  acts  and  declarations  of 
each  ccnispirator  in  furtherance  of  the  con- 
•pirscy  are  the  acts  and  declarations  of 
«fh  one  of  the  conspirators;  but  the  decla- 
rations of  any  conspirator  before  or  after 
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May  4,  which  are  merely  narrative  as  to 
what  has  been  or  would  be  done,  and  not 
made  to  aid  in  carrying  into  effect  the  ob- 
ject of  the  conspiracy,  are  only  evidence 
against  the  one  who  makes  them."  We  can- 
not conceive  how  these  statements  which 
were  merely  narrative  of  what  had  been  or 
would  be  done,  could  be  held  to  be  made 
in  aid  of  the  object  of  the  conspiracy 
charged.  What  is  here  said  as  to  the  tes- 
timony of  Reed  and  Hazlewood  expresses 
the  views  only  of  Judges  Burnam,  O'Rear, 
and  the  writer  of  this  opinion;  the  major- 
ity of  the  court  being  of  opinion  that  the 
evidence  is  competent. 

On  January  26,  1900,  as  shown  by  testi- 
mony for  the  commonwealth,  there  was  a 
meeting  in  front  of  the  capitol,  at  which 
speeches  were  made  and  resolutions  adopt- 
ed. Testimony  was  introduced  by  the  com- 
monwealth of  actions  and  statements  of 
certain  persons  who  were  apparently  mem- 
bers of  this  assemblage,  indicating  violent 
and  improper  intentions.  This  evidence,  we 
think,  was  proper,  under  the  circumstances. 
But  the  defense  was  not  permitted  to  show 
what  the  resolutions  were  which  were  adopt- 
ed. The  declarations  of  the  members  of 
this  meeting  were  admitted,  and  were  admis- 
sible, on .  the  ground  that  they  were  acts 
part  of  the  res  gestw,  and  were  themselves 
evidence  to  go  to  the  jury  to  show  the  ex- 
istence of  the  conspiracy  charged.  If  the 
statements  of  persons  in  the  crowd  were  ad- 
missible, the  defense  had  a  right  to  all  the 
statements  of  the  crowd  that  could  be 
shown,  because  they  occurred  at  the  same 
time  and  place,  and  in  the  same  connection. 
If  the  commonwealth  proved  part  of  what 
was  done  there,  the  defense  might  prove  all 
that  was  done:  if  the  commonwealth  showed 
violent  language  to  have  been  used,  the  de- 
fense had  the  right  to  show  that  peaceable 
language  was  also  used;  and,  if  the  acts 
or  expressions  of  individual  members  of  the 
meeting  are  shown  for  the  purpose  of  show- 
ing an  evil  intent  in  all,  surely  the  ofHcial 
utterance  of  the  body  might  be  shown  for 
what  it  was  worth,  to  rebut  the  inference 
that  the  views  of  the  individuals  were  the 
views  of  the  entire  body.  In  1  Roberson, 
Ky.  Grim.  Law,  p.  149,  §  107,  the  rule  is 
stated:  "The  acts  and  declarations  of  the 
defendant  and  his  associates  may  be  received 
in  evidence  as  well  in  his  favor  as  again?<t 
him,  when  they  are  a  part  of  the  res  gestce, 
or  a  conversation  offered  by  the  prosecution, 
but  not  statements  at  other  times," — refer- 
ring to  Comelins  v.  Com.»15  B.  Mon.  539. 
The  introdjiction  of  the  commonwealth's 
testimony  made  the  testimony  for  the  de- 
fense admissible. 

By  the  exceptions  to  the  admission  and 
rejection  of  testimony  many  other  que>»tions 
of  evidence  are  presented  which  are  not  re- 
ferred to  in  the  briefs,  but  we  think  the 
principles  which  should  govern  their  deci- 
sion have  been  sufficiently  stated  in  this 
opinion,  and  in  tlie  opinion  in  Hou:urd  v. 
Com.  22  Ky.  L.  Rep.   1845.  01   S.  W.  75G. 

We  shall  next  consider  the  instructions  of 
the  court.     There  seems  to  be  no  objection 


250 


Kentdoey  Court  of  Appeals. 


Mab.« 


to  the  first  instruction.  The  second  is  ob- 
jected to  for  the  reason  that  there  is  no 
repetition  of  the  phrase,  "if  the  jury  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt.''  This  phrase,  however,  at  the  be- 
ginning of  the  instruction,  clearly  applies 
to  every  one  of  the  ingredients  detailed 
therein  as  constituting  guilt  of  the  offense 
charged.  It  not  only  applies  grammatically, 
but,  we  think,  could  not  be  otherwise  under- 
stood by  a  person  of  average  intelligence. 

It  is  objected  to  the  third  instruction  that 
it  permits  the  jury  to  find  appellant  guilty 
"whether  he  was  present  at  the  time  of  the 
shooting  or  wounding  or  not,"  and  that  the 
jury  were  thereby  permitted  to  find  a  ver- 
dict of  guilty  upon  the  theory  that  he  was 
present,  notwithstanding  he  is  charged  only 
as  accessory  before  the  fact,  and,  if  present, 
would  not  be  an  accessor}',  but  a  principal, 
in  either  the  first  or  second  degree.  This 
objection  is  not  tenable,  for  there  is  no  tes- 
timony tending  in  the  slightest  degree  to 
show  that  appellant  was  present  at  the  time 
of  the  shooting.  On  the  contrary,  all  the 
testimony  shows  he  was  elsewhere.  It 
could  therefore,  under  no  supposition,  have 
prejudiced  him.  This  part  of  the  instruc- 
tion would  have  been  more  directly  appli- 
cable to  the  case  presented  if,  instead  of 
the  phrase  quoted,  the  court  had  used  lan- 
guage similar  to  that  used  in  the  fifth  in- 
struction, "although  he  was  not  present  at 
the  time  of  the  shooting  or  wounding." 

The  fourth  instruction  is  also  objected  to. 
It  is  as  follows:  *'If  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
the  defendant,  Caleb  Powers,  conspired  with 
VV.  H.  Ciilton,  F.  W.  Golden,  Green  Golden, 
John  L.  I'owers,  John  Davis,  James  Howard, 
Berry  Howard,  Charles  Finley,  W.  S.  Tay- 
lor, Harlan  Whitaker,  Richard  Combs,  Henry 
Youtsey,  ^or  either  or  any  of  them  or  other 
person  or  persons  unknown  to  the  jury  act- 
ing with  them,  to  bring  a  number  of  armed 
men  to  Frankfort,  for  the  purpose  of  doing 
an  unlawful  or  criminal  act,  in  the  pursu- 
ance of  such  conspiracy  defendant  did  ad- 
vise, counsel,  or  encourage  the  killing  of 
members  of  the  legislature,  said  William 
Goobel  being  a  member  thereof,  and  said 
Goebel  was  killed  in  pursuance  of  such  ad- 
vice, counsel,  or  encouragement,  then  the  de- 
fendant is  guilty  of  murder,  whether  the 
person  who  perpetrated  the  act  which  re- 
sulted in  the  death  of  William  Goebel  be 
identified  or  not;  and,  if  the  killing  of  said 
William  Goebel  was  committed  in  pursu- 
ance of  such  advice,  counsel,  or  encourage- 
ment, and  was  induced  and  brought  about 
thereby,  it  does  not  matter  what  change, 
if  any,  was  made  by  the  conspirators,  if 
any  was  made,  as  to  their  original  de^^igns 
or  intentions,  or  the  manner  of  accomplish- 
ing the  unlawful  purpose  of  the  conspir- 
acy." This  instruction  seems  open  to  the 
objection  that,  after  the  words,  "and  said 
Goebel  was  killed  in  pursuance  of  such  ad- 
vice, counsel,  or  encouragement,"  there 
should  be  added  the  words,  "and  said  kill- 
ing was  induced  thereby."  or  an  equivalent 
expresfticn.  It  is  also  objected  that  it  as- 
53  L.  R.  A. 


I  sumes  the  fact  to  exi^t  that  Goebel  was  a 
member  of  the  legislature,  when  that  was  a 
matter  to  be  proved. 

A  further  objection  to  this  instruction  ia 
that  the  recital  of  a  conspiracy  to  bring 
armed  men  to  Frankfort,  for  the  purpose 
of  doing  an  unlawful  or  criminal  act,  is  un- 
necessary to  the  instruction,  and  it  might 
tend  to  confuse  the  jury.  If,  without  any 
conspiracy,  appellant  advised  and  counseled 
the  killing  of  members  of  the  legislature, 
and  in  pursuance  of  such  advice  and  coun- 
sel, and  induced  thereby,  the  killing  of  Goe- 
bel was  done,  he  was  guilty  of  murder, 
without  any  reference  to  the  question 
whether  he  engaged  in  a  conspiracy  to  do, 
or  to  procure  the  doing  of,  some  other  un- 
lawful act.  But  it  is  not  necessary  to  con- 
sider whether  these  objections  amount  to 
reversible  error. 

The  objections  to  the  fifth  and  sixth  in- 
structions do  not  seem  to  us  to  be  valid. 

The  seventh  instruction  is  as  follows: 
"The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  Caleb  Powers 
conspired  with  W.  H.  Culton,  F.  W.  Golden, 
Green  Golden,  John  L.  Powers,  John  Davis, 
C:harles  Finley,  W.  S.  Taylor,  Henry  Yout- 
sey, James  Howard,  Berry  Howard, 'Harlan 
Whitaker,  Richard  Combs,  or  any  one  or 
more  of  them,  or  with  some  other  person 
or  persons  unknown  to  the  jury,  acting 
with  them,  or  either  of  them,  to  do  some 
unlawful  act,  and  that  in  pursuance  of  such 
conspiracy,  or  in  furtherance  thereof,  the 
said  Henry  Y'outsey,  James  Howard,  Berry 
Howard,  Harlan  Whitaker,  Richard  Combs, 
or  some  one  of  them,  or  some  other  person 
unknown  to  the  jurj'  acting  with  them,  or 
with  those  who  conspired  with  the  defend- 
ant, if  anj'  such  conspiracy  there  was,  to  do 
an  unlawful  act,  did  shoot  and  kill  William 
Goebel,  the  defendant  is  guilty,  although 
the  jui-y  may  believe  from  the  evidence  that 
the  original  purpose  was  not  to  procure  or 
bring  about  the  death  of  William  Goehol, 
but  was  for  some  other  unlawful  and  crim- 
inal purpose."  After  the  instruction  had 
been  given,  and  after  four  of  the  five 
speeches  upon  each  side  had  been  made  to 
the  jury,  this  instruction  was  amended  a-^ 
follows:  "The  words  'some  unlawful  act/ 
as  used  in  this  instruction,  mean  some  act 
to  alarm,  to  excite  terror,  or  the  infliction 
of  bodily  harm."  We  do  not  regard  the 
amendment  of  the  instruction  as  improper 
on  account  of  the  time  at  which  it  was  done. 
Tf  the  court  erred  in  the  instruction  given, 
it  was.  we  think,  its  right  and  its  duty  to 
so  amend  it  as  correctly  to  state  the  law. 
Abundant  time  remained  for  the  discussion 
to  the  jury  of  the  amendment,  and  the  trial 
court  would  doubtless  have  further  extended 
it  upon  that  account  if  requested. 

In  considering  the  other  objections  to 
this  instruction,  it  is  necessary  to  examine 
the  doctrine  of  the  responsibility  of  one 
conspirator  for  the  acts  of  his  co-conspira- 
tors in  furtherance  of  the  common  design, 
although  not  specifically  intended  by  him. 
This  doctrine,  in  its  application  to  the  vary- 
ing   facts    of    indi^ddual  cases,  is  founded 
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upon  several  distinct  and  well- recognized 
legal  principles,  not,  however,  always  dis- 
tinguished by  the  earlier  writers;  and, 
first,  there  is  the  common-law  doctrine 
which  transfers  the  evil  intent  of  a  person 
attempting  one  kind  of  crime  to  the  unex- 
pected results  produced  by  his  acts.  If  a 
man  in  tiie  commission  of  a  wrongful  act, 
were  it  only  a  civil  trespass,  committed  an- 
other wrong  unmeant  by  him,  he  was  pun- 
ishable. So,  if  he  attempted  to  kill  one  in- 
dividual, and  by  accident  killed  another, 
whether  by  striking,  shooting,  giving  poi- 
son, or  in  any  other  way,  as  his  intent  was 
murder,  and  slaying  was  accomplished,  he 
was  guilty  of  murder.  So,  also,  if,  in  the 
attempt  to  commit  one  variety  of  crime,  an 
entirely  different  crime  was  accidentally 
accomplished,  the  malice  of  the  intended 
crime  was  imputed  to  the  act  done,  in  all 
cases  where  general  evil  intent  was  a  con- 
stituent of  the  committed  act.  In  the  ap- 
plication of  this  doctrine,  a  distinction  was 
made  resting  upon  the  grade  of  the  intended 
offense.  If  the  crime  intended  was  a  felony, 
as  at  common  law  practically  all  felonies 
were  punishable  with  death,  either  with  or 
without  benefit  of  clergy,  the  felonious  in- 
tent of  the  intended  crime  was  imputed  to 
the  committed  act,  and,  if  it  were  homicide, 
made  it  murder;  for  it  was  considered  im- 
material whether  a  man  was  hanged  for  one 
felony  or  another.  If  he  succeeded  in  his 
original  felonious  design,  his  intent  was  suf- 
ficiently evil  to  justify  hanging.  If  he,  by 
misadventure,  accomplished  another  offense 
requiring  general  malevolence,  the  evil  in- 
tent of  the  intended  act,  being  sufficient  to 
justify  the  death  penalty,  was  imputed  to 
the  act  committed.  His  intent,  if  success- 
ful, was  worthy  of  death;  the  deed  he  did 
was  worthy  of  death,  if  it  had  that  in- 
tent ;  and  so  it  was  considered  by  the  judges 
as  making  no  difference  whether  the  com- 
mitted act  was  the  one  intended.  On  the 
other  hand,  if  the  intended  act  was  not  fe- 
lonious, a  resultant  homicide  was  not  mur- 
der, but  manslaughter.  So  we  find  that  un- 
lawfully, but  not  feloniously,  to  shoot  at 
the  poultry  of  another,  and  thereby  acci- 
dentally to  kill  a  human  being,  was  man- 
slaughter: but  as  larceny  was,  at  common 
law.  a  felony,  if  the  shooting  were  done 
with  intent  to  steal  the  poultry,  the  homi- 
cide was  murder.  But  as  with  advancing 
nvilization  the  savage  cruelty  of  the  an- 
ient English  common  law,  under  which 
^^me  hundreds  of  offenses  were  punished 
with  death,  became  softened  by  statutory 
amendment,  this  doctrine,  even  in  Great 
Britain,  became  modified.  The  reason  for 
its  existence,  that  it  made  no  difference  to 
the  prisoner  or  the  judges  for  what  reason 
the  death  penalty,  or  its  practical  equiva- 
lent, was  inflicted,  having  failed,  the  doc- 
trine itself  ceased  to  be  applied  with  its 
aneienl  rigor;  and  in  Reg.  v.  Faulkner ^  19 
Moak,  Eng.  Rep.  578,  we  find  a  case  in 
which  a  sailor,  who,  in  attempting  to  steal 
mm,  accidentally  set  fire  to  the  spirits,  and 
thereby  burned  the  ship,  was  held  not  guilty 
of  arson.     An  interesting  discussion  of  this 
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doctrine  is  found  in  1  Bishop,  New  Grim. 
Law,  chap.  21. 

With  the  adoption  of  the  English  common 
law  in  the  various  jurisdictions  in  this 
country,  and  its  modification  by  statute, 
there  came  the  question  whether  this  doc- 
trine applied  to  statutory  felonies  .which 
were  not  felonies  at  common  law.  In  some 
of  the  jurisdictions  it  was  lield  without 
qualification  that  it  did.  It  may  be  re- 
marked that,  in  many  of  the  earlier  cases, 
the  attempted  offense  was  abortion;  and  it 
may  be  that  the  moral  turpitude  of  this 
offense,  not  at  common  law  a  felony,  had 
effect  in  determining  the  question.  It  was 
held  in  a  Maine  case  (Smith  v.  State,  33 
Me.  43^  54  Am.  Dec.  007),  and  the  same 
doctrine  was  announced  in  a  number  of 
cases,  that  the  grade  of  the  committed  of- 
fense depended  upon  the  graduation  of  the 
attempted  ofi'ense  by  the  statute,  and  not 
upon  the  common-law  classification.  This 
is  also  justified  upon  the  ground  that,  such 
an  attempt  being  done  ^^ithout  lawful  pur- 
pose and  dangerous  to  life,  malice  is  imputed. 
But  in  that  case  it  was  held  that  procuring 
a  miscarriage  resulting  in  death  was  man- 
slaughter only,  as  such  procuring  was  a  mis- 
demeanor. This  doctrine  was  emphatically 
stated  by  Chancellor  Walworth,  delivering 
the  opinion  of  the  New  York  court  in  Peo- 
ple V.  Enoch f  13  Wend.  159,  27  Am.  Dec. 
197,  holding  "that  as  often  as  the  legisla-% 
ture  creates  new  felonies,  or  raises  offenses 
which  were  only  misdemeanors  at  the  com- 
mon law  to  the  grade  of  felony,  a  new  class 
of  murders  is  created  by  the  application  of 
this  principle  to  the  case  of  a  killing  of  a 
human  being  by  a  person  who  is  engaged  in 
the  perpetration  of  a  newly-created  felony. 
So,  on  the  other  hand,  when  the  legislature 
abolishes  an  offense  which  at  the  common 
law  was  a  felony,  or  reduces  it  to  the  grade 
of  a  misdemeanor  only,  the  case  of  an  un- 
lawful killing,  by  a  person  engaged  in  the 
act  which  was  before  a  felony,  will  no  longer 
be  considered  to  be  murder,  but  manslaugh- 
ter merely." 

This  doctrine,  manifestly,  should  have  no 
application  in  a  jurisdiction  where,  as  in 
Kentucky,  every  offense  punishable  by  con- 
finement in  the  penitentiary,  no  matter  for 
how  short  a  term,  has,  by  one  sweeping 
enactment,  been  raised  to  the  grade  of  fel- 
ony (Ky.  Stat.  §  1127),  except  it  be  quali- 
fied by  the  limitation  foreshadowed  by  Mr. 
Bishop  (1  Bishop,  New  Crim.  Law,  §  336), 
"by  requiring  the  act  towards  the  proposed 
crime  to  have  a  natural  tendency  to  prwluce 
the  unintended  result."  This  limitation 
has  been  indicated  in  a  number  of  cases  of 
attempted  crime  which  resulted  in  the  com- 
mission of  a  wrong  not  intended.  It  has,  as 
we  shall  see,  been  applied  with  striking 
unanimity  in  the  modern  cases  of  conspir- 
acy. We  take  it  there  can  be  no  question 
of  its  application  in  this  state.  To  illus- 
trate: Under  our  statute,  the  removal  of 
a  corner  stone  is  punishable  by  a  short  term 
in  the  penitentiary,  and  is  therefore  a  fel- 
ony. If,  in  attempting  this  offense,  death 
were  to  result  to  one  conspirator   by   his 
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frllown  arc  1(1  on  tally  dropping  the  stone  upon 
him.  no  ('hriHliiin  court  would  heuitntc  to 
Apply  thiN  limitAtion. 

T\\\h  (i(M'(ritu«  of  imputed  mulioQ  was  a 
part  of  tlio  rommon  law  an  to  conMpiracy 
(1  iiiHhop,  Now  (^rim.  Law.  |  083),  though, 
an  Ha  id  l*v  Mr.  HiHliop,  "tho  l)<M>kH  furnish 
lit.tlo  Jttdldal  rouMoning  on  tho  quQ«tion." 
So,  aim),  wan  ibc  dui'trlnc  tlmt  "a  sane  man 
nniHt  ho  pro>«uniod  to  con toui plate  and  intend 
tho  nccc>«Miuy,  natural,  and  probable  conHO- 
quouccN  of  hiM  own  actn.  8  Groenl,  Kv.  §| 
l.M,  14:  9fr,r  v.  Fatvintjton^  Kusa.  &  R.  207; 
Vnm.  V.  ]yvhttfn\  3  (Si»h.  305.  62  Am.  Deo. 
711."  8  HcNt,  Kv.  I  286.  Undcrlyinfi;  the 
whole  law  of  cotmplrHcy  ia  the  doctrine  of 
uuoiu'y.  Ah  miid  hy  Mr.  Bishop  (1  Bishop, 
Now  C'rlui.  Uiw,  t  031) :  "Since  in  law  an 
Hot  through  an  agent  is  tjte  same  as  in 
pci'Hon,  one  who  prticures  another  to  do  a 
criminal  thing  incurs  the  same  guilt  as 
thotigh  he  ditl  it  himwlf.  Nor  is  his  guilt 
the  less  if  the  agent  prootHnis  equally  from 
hl«  own  dctires  or  i>|i  ids  own  account."  It 
in  on  thoHo  principles  thut  it  is  said  in 
Wharton.  Trim  Uw.  §  220:  "All  those 
who  assemble  themselves  together,  with  an 
intent  to  conunit  a  wrongful  act,  the  execu- 
tion whereof  makes  probable  in  tho  nature 
of  things  a  crime  mn  sjHHMtleally  designed, 
but  Incidental  to  that  which  \s-as  the  ob- 
ject of  the  confe^leracy,  are  responsible  for 
•uch  incidental  crime,"  This  is  a  correct 
application  of  the  principle,  for  the  reason 
that  "lhei>e  is  a  general  presumption  in 
criminal  matters  that  a  person  intends 
whatever 
hC^pieutV'* 

Kv,  U:*^,  Besides  the  %*ario«s  groups  of 
facts  which,  in  the  older  bo^-iks,  are  held  to" 
c^^Milule  murxler  under  o«e  or  the  other  of 
the^e  iMimnplc^,  w«  find  classed  with  them 
a  numWr  ot  eases  wht^re  the  res|H-«sibiUiy 
is  i>^*Uv  that  of  principal  in  the  second 
dejf^t^e,  uuder  I  he  law  as  ncxr  administerxxi; 
thst  is,  the  rt^siHMXsihiUly  of  oiie  "who  i^* 
pir<e«t.  len*^,i>ig  his  <^M)atenani>c.  eneourss^e- 
mcni,  \>r  «^her  wicm^il  aid,  while  awoT^er 
dxv**  tW  a^^.^*  and  wh*\  by  the  s'-so^ent  law. 
\xs*  a*\vs<<M-r  at  the  f.-ict.  1  lV.<*'v'^p,  Now 
i^i;").  K'^w,  I  ^4;^.  T^ox'  are  ihu<  ctoiiwI 
tvs'«:*i:'i<e    I  he    re*iv>r»>^>.":iiv    >«-as.  iho  sa'vc. 

,'^:tc:v^^t  tx"*  \^^^v,■^v.it  a  fc\^>.  arj.i  x»a.<  t)<»re- 
to^y  «v.)r.W  un,Vr  tV  .i,v:vir»e  *>f  i^-r  ::<si 
v>'.a'i»>c:  xxV1^er  it  >«^s  o^^T*c  hy  :^«"^  . 
sri   W  >>'ir;'oelf  *>t  Vis  ac>^r.u  or 


is  the  natural  and  probable  eon- 
of  his  own  action,"     1  rhilUpps, 
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ir  -  'C  e\o.'^^;  on  ot  a»  i^r-.^wt^v,  .i^--:r".. 
xv^',,-^,  if  TsM  a  f<'^^r,T.  is  of  <k^  ,^T><Tv^r/>:f  a 

-.    ''.•"»■.  if  *^ost>  W  oT>e  «Nf  tV  rt^r%*  ■>".■:■■-- 
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second  degree  under  the  present  practice. 
Illustrating  this  grouping  of  crimes,  we  find 
it  stated  in  1  Hale,  P.  C.  441  (quoting  from 
Mr.  Dalton,  p.  241)  :  "Note,  also,  that  if 
divers  persons  come  in  one  company  to  do 
any  unlawful  thing,  as  to  kill,  rob,  or  beat 
a  man,  or  to  commit  a  riot,  or  to  do  any- 
other  trespass,  and  one  of  them  in  doinsr 
thereof  kill  a  man,  this  shall  be  adjudged 
murder  in  them  all  that  are  present  of  that 
party  abetting  him  and  consenting  to  the 
act,  or  ready  to  aid  him,  although  they  did 
but  look  on."  And  in  1  East,  P.  C.  257,  it 
is  said:  "Where  divers  persons  resolve 
generally  to  resist  all  oppoeers  in  the  com- 
mission of  any  breach  of  the  peace,  and  to 
execute  it  with  violence,  or  in  such  a  man- 
ner as  naturally  tends  to  raise  tumultj>  and 
affrays,  as  by  committing  a  violent  di^- 
seisin  with  great  numbers,  or  going  to  beat 
a  man,  or  rob  a  park,  or  standing  in  opposi- 
tion to  the  sheriff's  posse,  they  mu>t.  at 
their  peril,  abide  the  event  of  their  actions^" 
As  we  have  indicated  with  regard  to  unin- 
tended results  of  intended  wrongful  aei- 
done  by  the  offender  in  person,  the  commoia- 
law  doctrine  of  imputed  felonious  int<'Tii 
has  been  modified.  With  much  greater  uci> 
formity  has  this  doctrine  been  disreg^r.it  i 
in  cases  of  conspiracy,  so  that  for  nianv 
years  the  test  of  guilt  in  such  cases  ha>  ib 
no  wise  depended  upon  the  doctrine  of  m  - 

Suted  felonious  malice,  but  either  upon  i:  e 
octrine  of  aider  and  abettor,  or  upon  ii-f- 
doctrine  that  the  act  for  which  the  aoc»i-^r 
is  to  be  held  responsible  must  he,  eiiser  ex- 
pressly or  by  impli  cation,  within  the  a«r«:^»e 
of  his*  ageni-y,  and  upon  the  le^l  piY^-m  ;- 
tion  thjii  he'  intends  the  neeessary  or  T'^:c- 
able  consequences  of  his  mets^  wbeih«-  crflw 
by  himself    or    thrcnigh    the  agecv-y  c.f  ti- 
oiher.     In  every  case  his  will  mi2?4  c:'«t::^     - 
ute  to  the  thing  actually  done.     This  .  '.m^-? 
has  taken  place  in  strict  aerord  wt.j.  -  :^ 
principles  of  growth  which  are  a  pan  of  t  »•* 
t^nnmon-law  system.     "Hie  aneien;    a-^f^r^m 
in  one  of  its  applications    depesued    in<  -x 
the  existence  in  tbe  accTj«»ed  "of  a  a^'-n.   -.. 
nioke^l.  and  m:xU£Ti*i:t  ^p-riT,"  w^i  *   w,  \. 
•;:<tify  the  death  per»a!:y  if  re  --.•.*«*:' -l    .t 
his  tin.iertakiiij!,     "pjii  spirit  ■«  &^  >i  t«i«  — r?-_ 
to  exist  wVtUfver  the  a- t   Jt:T<Ti-T-:«--   v.-    *. 
tVloi^y.       Bi:t  sik>i    a  o.^ttibc:.    tt.m.  '  — -  ^ 
,siTs  f.A^e  nc*  ajTV   -it'.-^b    to  a   (•"L'=^    .r 
tVr.-^"^    the    ccn.nii«-^iv«ii  of  w>.irt.    o  •e?   !»•  . 
i»ni   v^r.av<^  iai.'*^:^   s-dA   a   ^T'^-:.        _-.r  . 
.»>t^?i   IE  'n^ftnv  of  t"*^  ^:j.:f*  r.f  *.  i .-  r-un. — 

\'T:t  x-'.z:*-  in   -aVi:!    a  IiTjc:    ;!!:•-:-••:•'-' 
lie  piL>?»ei.  *dI  ACS  ^tr«-  nu<a«   -*'»*4-:- 
t.cii^s  w'-jrt  V-y  *>»*  aait*>«ii  kv    v--- 
at   a'  -  fcT»£  veire  xhet  inv   •-    -^i 
.•:t;>:  -:'<*"^  •:•  l^*  tt  -rL  "T"  w^otj*:  Ttie  o**'-':*- 

'•!:")£   "lie  :tt  7»»n*v^     ->* 
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which  the  offender  actually  had  in  his  heart, 
or  which  we  impute  to  hira  because  we  sup- 
pose him  to  have  intended  the  necessary  or 
probable  consequences  of  that  which  he 
actually  did  or  tried  to  do.  This  is  upon 
the  wise,  just,  and  humane  principle  which 
has  enabled  the  common  law  to  adapt  itself 
to  the  changing  necessities  of  human  soci- 
ety, and  has  made  it,  as  Burke  said,  ''an 
etiifiee  having  the  principles  of  growth  with- 
in itself."  The  law,  as  declared  to-day,  is 
in  exact  accord  with  what  has  been  said. 
It  is  so  stated  in  the  textbooks  and  the 
cascts. 

In  1  Roberson,  Ky.  Crim.  Law,  pp.  133, 
134,  S  101,  it  is  said:  **Xo  responsibility  at- 
taches, however,  for  acts  not  contemplated, 
and  which  are  not  within  the  purpose  of  the 
conspiracy,  or  the  natural  consequence  of 
executing  that  purpose;  and  the  question  is 
for  the  jury  whether  the  act  done  was  in 
furtherance  of  the  common  purpose,  or  inde- 
pendent of  it,  and  without  any  previous  con- 
cert.^' 

In   the    article    on    Conspiracyy    by    Mr. 
Archibald  R.  Watson   (6  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  870),  the  doctrine  as  to  the 
responsibility  of  a  conspirator  for  acts  of  co- 
conspirator is  thus  stated:    "When  individ- 
uals associate  themselves  in  an  unlawful  en- 
terprise, any  act  done  in  pursuance  of  the 
conspiracy  by  one  of  the  conspirators  is,  in 
legal  contemplation,  the  act  of  all.  And  this 
mutual  coequal  responsibility  of  each  con- 
spirator for  the  acts  of  his  associates,  •  done 
pursuant  to,  and  in  furtherance  of,  the  com- 
mon design,  extends,  as  well,  to  such  results 
as  are  the  natural  or  probable  consequences 
<^f  such  acts,  even  though  such  consequen- 
ces were  not  specifically   intended  as  part 
of  the  original   plan.     This   doctrine,    how- 
ever, holding  each  conspirator  liable  for  the 
arts  of  his  associates,  as  well  as  for  the  con- 
sequences of  such  acts,  is  subject  to  the  re- 
striction indicated  in  the  statement  of  the 
role,  namely,  that  it  is  only  for  such  acts 
as  are  naturally  or  necessarily  done  pursu- 
ant to  and  in  furtherance  of  the  conspiracy, 
and   for    the    natural    or    necessary    conse- 
quences of  such  acts,  that  a  co-conspirator  is 
responsible.     And  it  is  for  the  jury  to  de- 
termine whether  an  act  done  by  a  member 
of  a  conspiracy  is  done  in  furtherance  of 
the  common  design,  as  well  as  wh'at  are  the 
natural  and  necessary  consequences  of  such 

In  }fartin  t.  State,  89  Ala.  115,  8  So,  23, 
a  ease  of  murder,  it  was  said:  "When  two 
or  more  persons  enter  upon  an  unlawful  en- 
terpri.<4e.  with  a  common  purpose  to  aid,  as- 
si^.  advise.,  and  encourage  each  other  in 
whatever  may  grow  out  of  the  enterprise 
upon  which  they  enter,  each  is  responsible, 
d\illy  and  criminally,  for  everything  which 
jr.ay  consequently  and  proximately  result 
from  ?uch  unlawful  purpose,  whether  specifl- 
f^ily  contemplated  or  not,  and  whether 
irtually  perpetrated  by  all,  or  less  than  all, 
"f  the  conspirators.  .  .  .  *It  should  be 
c-*H.erved.  however,  that,  while  the '  parties 
are  rr-«ponsible  for  consequent  acts  growing 
out  of  the  general  design,  they  are  not  for 
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independent  acts  growing  out  of  the  par- 
ticular malice  of  individuals.*  1  W^harton, 
Crim.  Law,  §  397.  And  this  is  the  general 
doctrine  on  the  subject.  Smith  v.  State, 
62  Ala.  407;  Jordan  v.  State;  79  Ala.  9; 
Williams  v.  State,  81  Ala.  1,  60  AriL  Rep. 
133,  1  So.  179;  Amoa  v.  State,  83  Ala.  1,  3 
So.  749 ;  1  Bishop,  New  Crim.  Law,  §  849." 

In  Gih8on  v.  State,  89  Ala.  121,  8  So.  98, 
a/]  indictment  for  murder,  the  law  was  thus 
stated  by  Judge  Somerville:  **There  was 
evidence  tending  to  show  a  conspiracy  on 
the  part  of  the  defendants  to  attack  the  de- 
ceased,— circumstances  from  which  the  jury 
were  authorized  to  infer  a  common  desijgn, 
at  least,  to  assault  and  beat  him.  Each 
would  therefore  be  criminally  responsible 
for  the  acts  of  the  other  in  prosecution  of 
the  design  for  which  they  combined,  i.  e.,  for 
everything  done  by  the  confederates  which 
follows  incidentally  in  the  execution  of  the 
common  design,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was 
not  intended  as  a  part  of  the  original  design 
or  common  plan.  The  law  on  this  subject 
is  fully  discussed  in  Williama  v.  State,  81 
Ala.  1,  60  Am.  Rep.  133,  1  So.  179,  and  in 
Martin  v.  State,  89  Ala.  115,  8  So.  23." 

In  Evans  v.  State,  109  Ala.  22,  19  So. 
535,  there  seems  to  have  been  some  evidence 
from  which  the  jury  might  have  inferred  a 
combination  to  do  an  unlawful  act,  and  the 
court  said:  "If  several  conspire  to  do  an 
unlawful  act,  and  death  happens  in  the 
prosecution  of  the  common  object,  they  are 
all  alike  guilty  of  the  homicide.  Each  is 
responsible  for  everything  done,  which  fol- 
lows incidentally  in  the  execution  of  the 
common  purpose,  as  one  of  its  probable  and 
natural  consequences,  even  though  it  was 
not  intended,  or  within  the  reasonable  con- 
templation of  the  parties,  as  a  part  of  the 
original  design.  Williams  v.  State,  81  Ala. 
1,  60  Am.  Rep.  133,  1  So.  179;  Gibson  v. 
State,  89  Ala.  122,  8  So.  98  j  Martin  v.  State, 
89  Ala.  115,  8  So.  23;  Tanner  v.  State,  92 
Ala.  1,  9  So.  613;  Jolly  v.  State,  94  Ala.  19, 
10  So.  606.  The  thirtieth  charge  was  a 
proper  one,  and  should  have  been  given." 
Tlie  thirtieth  charge  referred  to  was  as  fol- 
lows: "(30)  The  court  charges  the  jury 
that  if  they  believe  from  the  evidence  that 
Boman,  Crawford,  and  Evans  went  to  the 
house  of  Alice  Palmer  on  the  night  the  kill- 
ing is  said  to  have  been  done,  and  an  offense 
was  committed  by  one  of  them  from  causes 
having  no  connection  with  the  common  ob- 
ject for  which  they  went  there,  the  respon- 
sibility for  such  offense  rebts  solely  on  the 
actual  perpetrator  of  the  crime,  and  the 
jury  cannot  find  the  defendant  guilty  sim- 
ply because  he  happened  to  be  present  at 
the  time  the  offense  was  committed."' 

Bowers  v.  State,  24  Tex.  App.  548,  7  S. 
W.  247,  was  a  case  of  mayhem,  the  maiming 
being  done  in  the  course  of  the  execution  of 
a  conspiracy  to  whip.  Said  the  court: 
"Upon  the  subject  of  the  responsibility  of  a 
conspirator  for  the  acts  of  his  co-conspira- 
tors, the  rule,  as  we  deduce  from  the  author- 
ities, is  that  each  conspirator  is  responsible 
for    everything    done    by    his    confederates 
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which  follows  incidentally  in  the  execution 
of  the  common  design,  as  one  of  its  probable 
and  natural  consequences,  even  though  it 
was  not  intended  as  a  part  of  the  original 
design  or  common  plan.  In  other  words, 
the  act  must  be  the  ordinary  and  probable 
efl'ect  of  the  wrongful  act  speciUcally  agreed 
on,  so  that  the  connection  between  them  may 
be  reasonably  apparent,  and  not  a  fresh  and 
independent  product  of  the  mind  of  one  .of 
the  confederates  outside  of,  or  foreign  to,  the 
common  design.  1  Wharton,  Crim.  Law, 
9th  ed.  §§  214-220,  397;  1  Bishop,  Crim. 
Law,  7th  ed.  §§  640,  641;  Lamb  v.  People, 
96.111.  73;  Ruloft  v.  People,  46  N.  Y.  213; 
Thompson  v.  State,  26  Ala.  41;  Frank  v. 
State,  27  Ala.  37;  Williams  v.  State,  83 
Ala.  16,  3  So.  616;  Kirby  v.  State,  23  Tex. 
App.  13,  6  S.  W.  166.  .  .  .  In  the  re- 
cent and  celebrated  case  of  Spies  v.  People, 
122  111.  1,  12  N.  E.  865,  17  N.  E.  898,  the 
court  said:  'Whether  or  not  the  act  done 
by  a  member  of  a  conspiracy  naturally 
flowed  from,  and  was  done  m  furtherance  of, 
the  common  design,  are  questions  of  fact  for 
the  jury.'  We  are  of  the  opinion  that  the 
court  erred  in  not  submitting  the  question 
above  stated  to  the  jury,  accompanied  by 
proper  instructions  explaining  the  rules  of 
the  law  hereinbefore  announced." 

Com.  V.  Campbell,  7  Allen,  641,  83  Am. 
Dec.  706,  was  an  indictment  for  murder, 
the  homicide  occurring  during  a  riot  grow- 
ing out  of  the  enforcement  of  a  draft  of  men 
for  the  army.  An  instruction  was  a^ked 
that,  whether  the  deceased  was  killed  by  a 
shot  from  within  or  without  the  armory, 
all  the  parties  unlawfully  engaged  in  the 
homicide  were  at  common  law  guilty  at 
least,  of  manslaughter.  It  was  said  by 
Bigelow,  Ch.  J.:  "There  can  be  no  doubt  of 
the  general  rule  of  law.  that  a  person  en- 
gaged in  the  commission  of  an  unlawful  act 
IS  legally  responsible  for  all  the  conse- 
quences which  may  naturally  or  necessarily 
flow  from  it,  and  that,  if  he  combines  and 
confederates  with  others  to  accomplish  an 
illegal  purpose,  he  is  liable  criminaliter  for 
the  acts  of  each  and  all  who  participate 
with  him  in  the  execution  of  the  unlawful 
design.  .  .  .  These  citations,  to  which 
many  others  of  a  similar  tenor  might  be 
added,  show  that  the  rule  of  criminal  re- 
sponsibility for  the  acts  of  others  is  subject 
to  the  reasonable  limitation  that  the  partic- 
ular act  of  one  of  a  party,  for  which  his  as- 
sociates and  confederates  are  to  be  held  lia- 
ble, must  be  shown  to  have  been  done  for  the 
furtherance  or  in  prosecution  of  the  common 
object  and  design  for  which  they  combined 
together.  Without  such  limitation,  a  per- 
son might  be  held  responsible  for  acts  which 
were  not  the  natural  or  necessarv  conse- 
quences  of  the  enterprise  or  undertaking  in 
which  he  was  engaged,  and  which  he  could 
not,  either  in  fact  or  in  law,  be  deemed  to 
have  contemplated  or  intended.  No  person 
can  be  held  guilty  of  homicide  unless  the 
act  is  either  actually  or  constructively  his. 
and  it  cannot  be  his  act,  in  either  sense, 
tmless  committed  by  his  own  hand,  or  by 
some  one  acting  in  concert  with  him,  or  in 
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furtherance  of  a  common  object  or  purpose. 
.  .  .  The  real  distinction  is  between  acts 
which  a  man  does  either  actually  or  con- 
structively, by  himself  or  his  agents  or  con- 
federates, and  those  which  were  done  by 
others  acting,  not  in  concert  with  him  or 
to  effect  a  common  object,  but  without  his 
knowledge  or  assent,  either  expressed  or  im- 
plied. For  the  former,  the  law  holds  him 
strictly  responsible,  and  for  all  their  neces> 
sary  and  natural  consequences,  which  he  is 
rightfully  deemed  to  have  contemplated  and 
intended.  For  the  latter,  he  is  not  liable, 
because  they  are  not  done  by  himself,  or  by 
those  with  whom  he  associated,  and  no  de- 
sign to  commit  them,  or  intent  to  bring 
about  the  results  which  flow  from  them, 
can  be  reasonably  imputed  to  him." 

The  case  of  Spies  v.  People,  122  111.  1,  12 
N.  E.  866,  17  N.  E.  898,  which  is  the  cele- 
brated case  of  the  Chicago  anarchists,  was 
much  criticised  at  the  time  the  decision  was 
rendered  as  extending  the  doctrine  of  crim- 
inal responsibility  for  acts  of  co-cons])ira- 
tors  beyond  reasonable  limits.  Much  of 
this  criticism  seems  to  have  arisen  from  the 
fact  that,  in  the  opinion  of  the  court  of  last 
resort,  those  instructions  only  were  stated 
and  discussed  of  which  complaint  was  made 
by  the  accused,  and  little,  if  any,  notice 
taken  of  the  counter  instructions  given  on 
the  motion  of  the  defendants,  or  by  the 
court  on  its  own  motion,  which  limited, 
qualifled,  and  explained  the  instructions 
asked  by  the  prosecution.  Under  the  Illi- 
nois practice,  it  seems  to  be  the  custom  to 
give  instructions  asked  by  the  prosecution 
and  to  give  counter  qualifying  or  limiting 
instructions  asked  by  the  defense,  and  for 
the  court  to  add  such  general  instructions 
as  it  deems  necessary.  The  instructions  in 
this  case  are  given  at  length  in  Sadcett,  In- 
structions to  Juries,  2d  c».  707  et  seq.,  and 
an  examination  of  them  shows  that,  with 
respect  to  the  acts  shown  in  that  case,  they 
fully  give  the  limitation  which  we  think 
should  have  been  either  given  in  the  se^^enth 
instruction  now  under  consideration,  or  em- 
bodied in  a  separate  instruction,  namely, 
that  the  accused  was  not  guilty  of  murder 
unless  the  killing  was  the  necessary  or  prob- 
able consequence  of  the  act  conspired  to  be 
done.  Seemingly  actuated  by  a  desire  to 
err,  if  at  all,  upon  the  safe  side  in  a  case 
which  had  excited  such  deep  feeling,  the 
court  in  that  case  gave  instructions  that  if 
a  reasonable  doubt  was  raised  in  the  minds 
of  the  jury  "by  the  ingenuity  of  counsel, 
upon  any  hypothesis  reasonably  consistent 
with  the  eindence,  that  doubt  is  decisive  in 
favor  of  the  prisoner's  acquittal;"  that  a 
verdict  of  not  guilty  meant  only  that  the 
guilt  had  "not  been  demonstrated  in  the 
precii?e,  specific,  and  narrow  forms  pre- 
scribed by  law;"  that  they  were  not  to  con- 
vict upon  mere  su^^picion;  that  the  burden 
was  on  the  prosecution,  and  that  the  pre- 
sumption of  innocence  was  not  a  mere  form. 
In  instruction  36  the  jury  were  told:  "It 
will  not  do  to  guess  away  the  lives  or  lib- 
erty of  the  people,  nor  is  it  proper  that  the 
jury  should  guess  that  the  person  who  threiv 
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the  bomb  which  killed  Began  was  instigated 
to  do  the  act  by  the  procurement  of  the  de- 
fendants, or  any  of  them;  that  fact  must 
be  established  beyond  all  reasonable  doubt 
in  the  minds  of  the  jury,  and  it  will  not  do 
to  say  that,  because  the  defendants  may 
have  advised  violence,  therefore,  when  vio- 
lence came,  it  was  the  result  of  such  advice. 
There  must  be  a  direct  connection  .estab- 
lished, by  credible  testimony,  between  the 
advice  and  the  consummation  of  the  crime, 
to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt."  And  in  instruction  37  it 
Tvas  said:  "Therefore  the  jury  must  be 
satisfied,  beyond  all  reasonable  doubt,  that 
the  person  throwing  said  bomb  was  acting 
as  the  result  of  the  teaching  or  encourage- 
ment of  the  defendants,  or  some  of  them,  be- 
fore the  defendants  can  be  held  liable  there- 
for, and  this  you  must  find  from  the  evi- 
dence," Several  other  instructions  were 
given  upon  this  line,  notably  instructions  35 
and  36. 

There  seems  to  be  no  material  or  substan- 
tial difference  of  opinion  among  the  mem- 
bers of  this  court  as  to  the  propriety  of  such 
a  limitation  as  we  have  indicated.     The  dif- 
ference is    upon  the    question    w^hether  the 
failure  to  gire  to  the  jury  such  a  limitation 
of  the  doctrine  was  prejudicial  error.     To 
con:<ider  this  question,  we  must  refer  to  the 
contentions  on  behalf  of  the  commonwealth 
and  the  accused,  as  shown  by  the  evidence. 
On  behalf  of  the  commonwealth,  the  evidence 
was  directed  to  showing  that  there  existed 
a  bloody-minded  conspiracy,  having  for  its 
object  the  killing  of  various  members  of  the 
Knslature,    and    especially    the  killing  of 
Goebei;  that  the  acciised,  who  held  a  certifi- 
cate of  election  as  secretary  of  state,  and 
whose  office  was  in  contest,  was  a  party  to 
this  conspiracy,  with  full  knowledge  of  its 
atrocious  object,  and  in  pursuance  and  fur- 
therance thereof  was  instrumental  in  bring- 
ing armed  men  to  the  state  capital  to  assist 
in  its  execution.     On    the  other    hand,  the 
evidence  for  the  defense  was  directed  to  es- 
ublishing  the  fact  that  the  men  who  were 
bronofht  to  Frankfort  were  brought  for  the 
purpose  of  peacefully  assembling  to  petition 
the  legislature,  in  the  exercise  of  the  privi- 
leges guaranteed  to  them  as  citizens  in  the 
Bill  of  Rights,  and  that  such  of  them  as 
^•re  arms  bore  them  openly,  and  solely  for 
the    purpose     of     self-protection.     Between 
these  two  extremes  of  object  in  the  proof 
there  was  room  for  many  varieties  of  pur- 
ine which  might  be  ascribed  to  the  assem- 
blage, and  there  was  some  evidence  to  sup- 
port almost  any  of  the  theories  which  might 
thns  be  constructed.    There  was  evidence  to 
^tpport  the  theory  that  the  assemblage  was 
f<>r  the  piirx>08e  of  impressing  the  minds  of 
t^e  members  of  the  legislature  by  the  physi- 
cal presence    of    a   large   number    of   men. 
Thi^  might  be  regarded  as  a  species  of  in- 
timidation, and   need  not  imply  the  intent 
to  do  actual  violence.    And  this  view  was 
^ihmitted  by  the  court  to  the  jury,  though 
'nthout  the  necessary  limitation  as  to  its 
HTect:  for  by  the  amendment  the  jury  were 
instmeted  that  the  purpose  was  unlawful  if 
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it  was  "to  alarm,  to  excite  terror,  or  the  in- 
fliction of  bodily  harm."  There  was  un- 
doubtedly evidence  to  support  the  theory 
that  there  was  a  combination;  that  the  pur- 
pose of  the  assemblage  was  to  alarm,  and 
to  do  nothing  else.  Whether  that  evidence 
was  to  be  believed  or  not  was  a  question 
solely  for  the  jury,  under  proper  instruc- 
tions. The  accused  had  the  right  to  have 
the  jury  pass  upon  the  question  whether 
that  was  tlie  sole  object  of  the  assemblage, 
and  upon  the  further  question  whether  the 
killing  of  Goebel  necessarily  or  probably 
would  result  from  such  an  assemblage.  It 
will  not  do  to  say  that  because  the  judges 
would  have  disregarded  such  evidence  had 
they  been  jurors  at  the  trial  it  is  not  preju- 
dicial, for  the  jurors  are  the  sole  judges  of 
the  weight  of  the  evidence,  and  to  hold 
otherwise  would  be  for  the  court  to  assume 
to  perform  those  functions  which  from  time 
immemorial  have  been  regarded  as  within 
the  sacred  province  of  the  jury. 

It  was  said  by  Judge  Lewis  in  Bowlin  v. 
Com,  94  Ky.  395,  22  S.  W.  543:  "In  fact, 
it  is  not  the  province  of  the  lower  court, 
any  more  than  of  this,  to  weigh  evidence  for 
the  purpose  of  determining  whether  a  per- 
son on  trial  for  his  life  is  entitled  to  an  in- 
struction as  to  manslaughter.  But,  if  there 
is  any  evidence  tending  to  show  the  homi- 
cide is  of  the  degree  of  manslaughter,  the 
accused  is  entitled  to  an  instruction  upon 
that  hypothesis."  See  also  Bush  v.  Com, 
78  Ky.  269;  Buckner  v.  Com.  14  Bush,  603; 
Broun  v.  Com.  14  Bush,  398. 

In  Oihson  v.  State,  89  Ala.  121,  8  So.  98, 
it  was  said:  "The  testimony  of  the  defend- 
ants themselves  tended  to  support  every 
phase  of  the  instruction  requested.  It  mat- 
tered not  that  this  testimony  may  have 
sprung  from  parties  deeply  interested, 
and  have  been  contradicted  by  many  disin- 
terested witnesses,  so  as  to  be  entitled  to 
but  little  weight  in  the  estimation  of  the 
trial  judge.  It  was  for  the  jury,  and  not 
the  court,  to  pass  on  the  credibility  of  the 
witnesses  and  the  sufficiency  of  the  evidence. 
Every  prisoner  at  the  bar  is  entitled  to  have 
charges  given  which,  without  being  mislead' 
ing,  correctly  state  the  law  of  his  case,  and 
are  supported  by  any  evidence,  however 
weak,  insufficient,  or  doubtful  in  credibility. 
The  charge  under  consideration  was  a  cor- 
rect enunciation  of  the  law,  and,  being  sup- 
ported by  the  evidence,  its  refusal  must 
operate  to  reverse  the  judgment  of  convic- 
tion.    McDctniel  v.  State,  76  Ala.  1." 

We  are  clearly  of  opinion  that  the  in- 
struction as  given  was  not  only  erronoous, 
but  highly  prejudicial.  This  instruction 
should  be  qualified  by  requiring  the  jury  to 
believe  that  the  murder  was  committed  in 
furtherance  of  the  conspiracy,  and  was  the 
necessary  or  probable  result  of  the  execu- 
tion of  the  conspiracy. 

The  eighth  instruction  is  as  follows: 
"The  jury  cannot  convict  the  defendant  upon 
the  testimony  of  an  accomplice  unless  such 
testimony  be  corroborated  by  other  eviilence 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense,  and  the  corrobo- 
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ration  is  not  sufficient  if  it  merely  shows 
that  the  offense  was  committed  and  the  cir- 
cumstances thereof."  It  is  objected  to  this 
instruction  that  it  permits  the  jury  to  find 
guilt  from  the  unsupported  testimony  of 
more  than  one  accomplice,  and  instruction 
No.  2  was  asked  by  the  defense  in  these 
words:  "The  evidence  of  an  accomplice  in 
this  case  is  not  sufficient  to  convict  unless 
the  same  is  corroborated  b^  other  evidence 
tending  to  show  the  commission  of  the  of- 
fense, and  connecting  the  defendant  there- 
with, and  the  evidence  of  one  accomplice  or 
co-conspirator  does  not  and  cannot  corrobo- 
rate another  accomplioo  or  co-conspirator." 
The  instruction  asked  and  refused  may  not 
be  strictly  accurate  in  form,  for  it  may  be 
said  that  while  one  accomplice  by  his  testi- 
mony does,  or  at  least  may,  corroborate  an- 
other, nevertheless  the  idea  is  accurate  that 
they  do  not  corroborate  each  other  for  the 
purpose  of  conviction,  in  the  absence  of  other 
testimony.  The  jury  should  have  been  told 
that  they  could  not  convict  the  defendant 
upon  the  testimony  of  an  accomplice  or  ac- 
complices, unless  such  testimony  oe  corrobo- 
rated by  other  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  shows  that  the  offense  was 
committed  and  the  circumstances  thereof. 
In  2  Roberson,  Ky.  Crim.  Law,  p.  1076,  it 
is  said:  "If  two  or  more  accomplices  are 
produced  as  witnesses,  they  are  not  deemed 
to  corroborate  each  other."  In  United 
States  v.  Logan,  45  Fed,  872,  it  was  held 
that  a  conviction  for  a  conspiracy  cannot  be 
had  on  the  imcorroborated  testimony  of  a 
co-conspirator,  nor  can  conspirators  corrobo- 
rate each  other.  See  also  1  Greenl.  Ev.  § 
381,  and  fimith  v.  Com.  13  Ky.  L.  Rep.  369, 
17  S.  W.  182.  This  doctrine  is  distinctly 
recognized  in  BloLckhurn  v.  Com.  12  Bush, 
181.  It  is  agi'eed  that  this  was  erroneous, 
but  there  is  variance  of  opinion  as  to 
whether  it  was  prejudicial.  Unless  we  can 
assume  to  invade  the  province  of  the  jury, 
and  weigh  the  evidence,  this  instruction  was 
necessarily  prejudicial,  or,  at  least,  may 
have  been  so.  The  most  material  testimony 
upon*  the  question  whether  the  conspiracy 
was  to  murder  was  that  of  confessed  accom- 
plices, and  if  the  jury,  in  the  exercise  of 
their  prerogative,  disbelieved  the  other  evi- 
dence upon  -this  question,  they  might  have 
reached  a  different  conclusion  had  thev  been 
told  that  they  could  not  convict  upon  the 
uncorroborated  testimony  of  accomplices. 
Our  views  upon  this  question  are  sufficiently 
stated  in  considering  the  prejudicial  char- 
acter of  the  seventh  instruction. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for 
further  proceedings  consistent  herewith. 

White,  J.,  dissenting: 

Not  acrreeing  with  the  views  of  the  major- 
ity of  the  court  on  all  the  questions  present- 
ed, we  feel  that  the  importance  of  the  ques- 
tions justifies  us  in  this  separate  and  dis- 
senting opinion.  Appellant,  Caleb  Powers 
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was  indicted  in  the  Franklin  circuit  court 
charged  with  the  crime  of  being  accessory 
before  the  fact  to  the  wilful  murder  of  Wil- 
liam Goebel.  On  change  of  venue,  the  pros- 
ecution was  taken  to  Scott  county,  and  there 
tried;  the  result  being  conviction,  the  pun- 
ishment being  confinement  in  the  peniten- 
tiary for  life.  Appellant's  motion  for  a 
new  l^ial  being  denied,  he  appeals. 

The  indictment  reads,  after  the  caption: 
"The  grand  jury  of  the  county  of  Franklin, 
in  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  Caleb 
Powers  of  the  crime  of  being  accessory  be- 
fore the  fact  to  the  wilful  murder  of  Wil- 
liam Goebel,  committed  as  follows,  viz.: 
The  said  Caleb  Powers,  in  the  said  county 
of  Franklin,  on  the  Sdth  day  ot  January-, 
A.  D.  1900,  and  before  t^e  finding  of  this  in- 
dictment, unlawfully,  wilfully,  feloniously, 
and  of  his  malice  aforethought,  and  with 
intent  to  bring  about  the  death  and  procure 
the  murder  of  William  Goebel,  did  conspire 
with  W.  H.  Culton,  F.  W.  Golden,  Green 
Golden,  Jno.  L.  Powers,  John  Davis,  Charles 
Finley,  W.  S.  Taylor,  Henry  Youtsey, 
James  Howard,  Berry  Howard,  Harlan 
Whitaker,  Richard  Combs,  and  other  per- 
sons to  this  grand  jury  unknown,  and  did 
coimsel,  advise,  encourage,  aid,  and  procure 
Henry  Youtsey,  James  Howard,  Berry  How- 
ard, Harlan  Whitaker,  Richard  Combs,  and 
others  to  this  grand  ju^  unknown,  unlaw- 
fully, wilfully,  feloniously,  and  of  their  mal- 
ice aforethought,  to  kill  and  murder  William 
Goebel,  which  one  of  the  last  five  above-named 
persons,  or  another  person  acting  with  them, 
but  who  is  to  this  grand  jury  unknown,  so 
as  aforesaid,  then  and  there,  thereunto  by 
the  said  Caleb  Powers  before  the  fact  coun- 
seled, advised,  encouraged,  aided,  and  pro- 
cured, did,  by  shooting  and  wounding  the 
said  Goebel,  with  a  gun  or  pistol  loaded  with 
powder  and  other  explosives,  and  leaden  and 
steel  ball  and  other  hard  substances,  and 
from  which  said  shooting  and  wounding  the 
said  Goebel  died  on  the  3d  day  of  February, 
1900,  but  which  of  said  last  above-mentioned 
persons,  so  as  aforesaid,  actually  fired  the 
shot  that  killed  the  said  Goebel,  is  to  this 
grand  jury  unknown;  against  the  peace  and 
dignity  of  the  commonwealth  of  Kentucky. 
Robt.  *B.  Franklin,  Commonwealth's  Atty., 
14th  Cir.  Ct.  Dist. 

Upon  arraignment,  appellant  filed  a  spe- 
cial plea,  producing  a  paper  purporting  to 
be  a  pardon  issued  by  W.  S.  Taylor,  govern- 
or, dated  March  10,  1900,  and  asked  to  be 
discharged  from  custody.  The  court  refused 
to  discharge  the  appellant,  thereby  refusing 
to  recognize  the  paper  purporting  to  be  & 
pardon  as  valid.  Appellant  then  demurred 
to  the  indictment,  which  was  overruled  by 
the  court,  and  that  action  is  assigned  as 
error.  Appellant,  after  his  special  plea  of 
pardon  and  his  demurrer  were  both  over- 
ruled, pleaded  not  guilty,  and  trial  was  had, 
with  the  result  as  stated. 

The  question  of  the  sufficiency  of  the  in- 
dictment, going  to  the  very  foundation  of  the 
prosecution,  should  be  first  considered;  for, 
if  the  objection  be  good,  the  other  questions 
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are  not  necessary  to  a  consideration  of  the 
case.  The  charge  laid  in  the  indictment  is 
that  appellant  is  guilty  of  being  accessory 
before  the  fact  to  the  wilful  murder  of  Wil- 
liam Goebel.  The  accusing  part  is  that  ap- 
pellant did  conspire  with  Culton  and  others 
named,  and  other  persons  unknown,  and  did 
counsel,  advise,  encourage,  aid,  and  procure 
Youtsey  and  others  named,  and  others  to 
the  grand  jury  unknown,  unlawfully,  wil- 
fully, feloniously,  and  of  their  malice  afore- 
thought to  kill  and  murder  William  Goebel, 
with  the  further  charge  that  it  was  unknown 
what  person  actually  did  the  killing.  The 
indictment  then  says  these  acts  were  done, 
^'80  as  aforesaid,  then  and  there  thereunto 
by  the  said  Caleb  Powers,  before  the  fact 
counseled,  advised,  encouraged,  aided,  and 
procured,  did  by  shooting,"  etc.,  kill  Wil- 
liam Goebel. 

Two  objections  are  presented  to  the  in- 
dictment and  urged  as  fatal.  One  objection 
is  that  it  is  not  charged  in  terms  that  the 
killing  \«as  done  in  pursuance  to  and  in  fur- 
therance of  the  conspiracy  charged  to  have 
been  entered  into.  The  other  objection  is 
that  the  principal  (the  one  who  actually 
fired  the  fatal  shot)  is  not  named,  but  the 
charge  is  that  Youtsey,  etc.,  or  another  per- 
son to  the  grand  jury  unknown,  did  the 
killing.  The  court  is  agreed  that  neither  of 
these  objections  is  tenable,  and  is  agreed 
that  the  indictment  is  sufficient.  While 
the  indictment  does  not  contain  the  words 
usually  found,  "in  pursuance  to,  and  in  fur- 
therance of,  the  conspiracy,"  yet  it  does  say 
that  appellant.  Powers,  did  counsel,  en- 
courage, aid,  and  procure  Youtsey,  etc.,  wil- 
fully, feloniously,  and  of  their  malice  afore- 
thought, to  kill  and  murder  William  Goebel, 
and  then  charges,  '*so  as  aforesaid  then  and 
thereunto  by  the  said  Caleb  Powers,  before 
the  fact,  counseled,  advised,  encouraged,  aid- 
ed and  procured,  did,  by  shooting,"  etc.,  kill 
William  Goebel.  This  charge  is  direct  and 
certain  that  appellant  is  accused  of  counsel- 
ing, '  aiding,  encouraging,  and  procuring 
Youtsey,  etc.,  to  commit  a  wilful  murder, 
and  that,  having  been  so  counseled,  advised, 
aided,  and  procured,  they,  or  one  of  them 
did  commit  the  murder.  Instead  of  using 
the  words  so  often  used,  "in  pursuance  to,  and 
in  furtherance  of,"  the  conspiracy,  the  in- 
dictment charges  how  it  was  done,  so  that 
appellant  would  be  charged  as  acccssoi-y  be- 
fore the  fact  if  he  counseled,  aided,  or  pro- 
cured the  murder  to  be  done,  and  the  con- 
spiracy charged  failed  in  the  proof;  that  is, 
&»  to  th^  other  than  the  actual  principal. 

As  to  the  other  proposition,  that  the  prin- 
n'pal  must  be  named  before  the  accessory 
before  the  fact  could  be  convicted,  the  court 
is  agreed  that  this  point  is  likewise  without 
merit.  This  precipe  question  was  presented 
in  the  New  York  court  of  appeals  in  People 
T.  Mather,  4  Wend.  229,  21  Am.  Dec.  122, 
on  an  appeal  by  the  prosecution.  In  a  very 
exhaustive  opinion,  reviewing  all  the  com- 
mon-law authorities,  the  court  held  the  in- 
dictment good.  Again,  in  the  case  of  United 
iHnfrM  V-  Babcock,  3  Dill.  623,  Fed.  Cas.  No. 
]^AS7f  the  court  held  such  an  indictment 
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valid.  In  United  States  v.  Goldberg,  7 
Biss.  175,  Fed.  Cas.  No.  15,223,  the  indict- 
ment charged  a  conspiracy  with  certain 
named  persons,  "and  other  persons,"  the 
word  "unknown"  being  omitted,  yet  the 
court  held  the  indictment  good.  In  the  An- 
archist Case  (Spies  v.  People)  122  111.  1,  12 
N.  E.  865,  17  N.  E.  898,  this  question  was 
again  presented,  and,  after  an  exhaustive 
review  of  all  authorities,  the  court  con- 
cluded the  indictment  was  valid.  This  last 
case  went  to  the  supreme  court  on  applica- 
tion for  a  writ  of  habeas  corpus,  and  the  in- 
dictment was  held  to  charge  a  crime,  and 
writ  denied.  These  cases  ought  to  settle 
the  question  beyond  controversy.  W^e  are 
all  agreed  that  the  indictment  is  sufficient, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

Counsel  for  appellant  seriously  and  ably 
present  the  question  that  the  pardon  issued 
March  10,  1900,  by  W.  S.  Taylor  to  appel- 
lant, is  valid  and  binding  on  the  state,  and 
that  upon  its  production  the  appellant 
should  have  been  discharged.  The  position 
of  counsel  on  that  point  is  that  on  the  10th 
day  of  March,  1900,  W.  S.  Taylor,  was  de 
facto  governor  of  the  state,  and  so  contin- 
ued until  the  decision  of  the  Supreme  Court 
of  the  United  States  rendered  May  21,  1900, 
{Taylor  v.  Beckham,  178  U.  S.  648,  44  L.  ed. 
1187,  20  Sup.  Ct.  Rep.  890,  1009),  and  that 
until  Taylor  surrenaered  the  office,  or  was 
ousted  after  the  mandate  of  the  supreme 
court  was  issued,  he  was  a  de  facto  officer, 
and  his  acts  were  binding.  It  is  said  that 
the  judgment  of  the  circuit  court  and  of 
this  court  was  superseded,  and  that  as  a 
consequence  J.  C.  W.  Beckham  acquired  no 
more  rights  under  the  judgment  in  that  case 
than  before  it  was  rendered;  that  as  Tay- 
lor had  been  awarded  the  certificate  of  elec- 
tion, and  had  been  inaugurated  as  governor, 
he  held  that  he  was  ousted  by  due  process  of 
law,  or  vacated.  It  is  also  suggested  that 
the  court  will  take  judicial  notice  of  the 
official  public  acts,  as  well  as  the  signature 
of  the  chief  executive;  that  the  court  must 
judicially  know  who  is  the  governor  at  any 
given  time.  We  take  it  to  be  well  settled 
that  there  cannot  be  two  de  facto  officers  for 
the  same  office,  to  be  filled  by  only  one  per- 
son, at  the  same  time.  If,  on  March  10, 
1900,  Taylor  was  de  facto  governor,  then  on 
the  same  day  Beckham  was  not,  and  vice 
versa.  Counsel  for  appellant  cites  in  sup- 
port of  his  position  the  case  of  State  ex  ret. 
Fairbanks  v.  Snohomish  County  Super.  Ct, 
[17  Wash.  16,  48  Pac.  742]  of  April  12th, 
and  quotes  as  follows:  "One  in  possession 
of  an  office  by.  virtue  of  a  certificate  of  elec- 
tion issued  by  the  proper  officer,  and  regu- 
lar upon  its  face,  is  entitled  to  retain  posses- 
sion and  perform  the  duties  of  the  office, 
without  interference,  until  such  certificate 
is  set  aside  in  some  appropriate  procedure." 
A  case  in  82  Mich.  255,  9  L.  R.  A.  408,  40 
N.  W.  381  {Hallgrcn  v.  CampheU) ,  is  also 
cited,  where  the  court  said :  "There  could 
not  be  two  incumbents  of  this  office."  The 
case  of  Hamlin  v.  Kassafer,  15  Or.  450,  15 
Pac.   778,   is   also   cited.     The   court   there 
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said:  "An  'oflHee'  is  defined  to  be  a  right 
to  exercise  the  public  function  or  employ- 
ment, and  to  take  the  fees  and  emoluments, 
belonging  to  it,  and  Chief  Justice  Marshall 
says:  *He  who  performs  the  duties  of  that 
ofhce  is  an  officer.'  From  the  inherent  na- 
ture of  an  office,  no  less  than  from  reasons 
of  public  policy,  there  cannot  be  two  per- 
sons in  possession  of  an  office  at  the  same 
time."  The  definition  of  Lord  Ellenborough 
in  Rex  v.  Bedford  Level,  6  East,  3r>8,  is 
cited  by  counsel  to  support  the  contention 
that  Taylor  was  de  facto  governor  March 
10,  1900.  This  definition  is:  "An  officer 
de  facto  is  one  who  has  the  reputation  of 
being  the  officer  he  assumes  to  be,  and  yet 
is  not  a  good  officer  in  point  of  law."  The 
definition  of  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations,  is  also  cited. 
It  reads:  "An  officer  de  facto  is  one  who, 
by  some  color  of  right,  is  in  possession  of  an 
office,  and  for  the  time  being  performs  its 
duties,  with  public  acquiescence  though  hav- 
ing no  right  in  fact."  There  are  many 
other  citations  to  the  same  eifect. 

We  do  not  propose  to  take  issue  with  any 
of  the  authorities  cited,  for  they  seem  to  us 
to  state  the  law  clearly  and  correctly.  The 
question  is  in  the  application.  The  court 
judicially  knows  that  on  the  3l8t  day  of 
January,  1900,  the  general  assembly,  in  pur- 
suance to  the  power  given  it  under  our  Con- 
stitution, decided  the  contest  over  the  office 
of  governor  in  favor  of  the  contestant,  Wil- 
liam Goebel.  The  court  knows  judicially 
that  on  that  day  William  Goebel  was  in- 
augurated as  governor;  that  he  afterwards 
died,  and  J.  C.  W.  Beckham  became,  by  vir- 
tue of  the  law,  he  being  lieutenant  governor, 
the  acting  governor  from  the  3d  day  of  Feb- 
ruary, 1900.  The  court  further  knows  that 
it  was  decided  by  this  court,  and  its  deci- 
sion was  sustained  by  the  Supreme  Court 
of  the  United  States,  that  the  courts  had  no 
jurisdiction  in  the  matter;  that  the  decision 
of  the  contest  before  the  general  assembly 
was  final  and  conclusive,  from  which  there 
was  no  appeal.  While  W.  8.  Taylor  exe- 
cuted a  supersedeas  bond  to  supersede  the 
judgment  of  the  circuit  court  and  of  this 
court,  he  did  not  and  could  not  supersede 
the  judgment  and  decision  of  the  general  as- 
sembly on  the  question  as  to  whether  he  or 
William  Goebel  had  been  legally  and  duly 
elected  governor  in  November,  1899.  The 
appropriate  procedure  provided  by  law  to 
set  aside  the  certificate  of  election  issued  to 
W.  S.  Taylor  is  a  contest  before  the  general 
assembly,  and  wh^n  the  contest  was  decided 
bj-^  that  body,  and  the  successful  party  took 
the  required  oaths,  he  became  the  govei-nor. 
There  is  no  writ  provided,  nor  is  one  re- 
quired, to  induct  a  successful  contestant 
into  office,  or  remove  an  unsuccessful  one 
from  office.  The  judgment  of  a  motion  in 
the  contest  proceeding  is  self-executing. 
This  judgment  was  not  appealable,  and 
therefore  could  not  be  suspended,  arrested, 
or  superseded.  Even  if  the  decision  of  con- 
test had  been  appealable  to  any  tribunal, 
it  is  well  settled  by  authority  that  a  super- 
sedeas or  writ  of  error  will  not  prevent  the 
63  L.  R.  A. 


successful  party  in  the  contest  from  assum- 
ing the  duties  of  the  office.  State  ex  ret, 
Craig  v.  Woodson,  128  Mo.  497,  31  S.  W. 
106 ;  People  ex  rel.  Wagenaeil  v.  Stephenson p 
98  Mich.  218,  67  N.  W.  116;  Jayne  v.  Dror- 
haugh,  63  Iowa,  711,  17  N.  W.  433;  State  e» 
rel.  Matthews  v.  Chase,  41  Ind.  366;  Elliott, 
App.  Proc.  §  392,  and  case  cited. 

Stress  is  laid  by  the  adjudicated  cases  on 
the  color  of  right  or  title  to  the  office,  and 
not  on  the  claim.  In  the  case  of  Williams 
V.  Boynton,  147  N.  Y.  420,  42  N.  E.  184,  the 
court  of  appeals  said  of  the  rule  as  to  <fe 
facto  officers:  "It  applies  for  the  protection 
of  third  persons,  or  tne  public  who  have  ac- 
quired rights  upon  the  faith  of  an  appear- 
ance of  authority.  ...  It  does  not  ap- 
ply where  the  official  action  is  challenged 
at  the  outset^  and  before  any  person  has 
been  or  can  be  misled  by  it.  .  .  .  His- 
color  of  title  was  wholly  destroyed  by  a  pub- 
lie  judicial  decision,  and  he  became  a  mere 
usurper  and  intruder,  whose  act  was  chal- 
lenged at  the  moment  it  was  done."  In  the 
case  of  Oliver  v.  Jersey  City,  63  N.  J.  L.  634, 
44  Atl.  709,  cited  by  appellant  as  48  L.  R.  A. 
412,  the  court,  speaking  of  the  acts  of  a  de 
facto  officer  said:  "But  this  legal  protec- 
tion is  not  aflforded  where  the  defects  in  the 
title  in  the  officer  are  notorious,  and  such 
as  to  make  those  relying  on  his  acts  charge- 
able with  such  knowledge.  What,  then^ 
may  be  considered  notice  sufficient  to  warn 
third  persons  and  the  public?  The  expira- 
tion of  the  ternii  of  an  officer,  and  the  ap- 
pointment or  election  and  qualification  of 
his  successor,  the  resignation  of  a  public 
officer,  the  abolition  of  the  office  itself  by 
the  act  of  the  legislature,  the  refusal  of  the 
board  or  legislative  body  of  which  the  offi- 
cer is  a  member  to  recognize  him,  or  the 
judgment  of  a  court  against  the  title  of  the 
officer  are  such  facts  as  third  persons  and 
the  public  are,  as  a  general  rule,  required 
to  take  notice  of." 

The  decision  of  the  contest  by  the  genera! 
assembly  was  a  judgment  of  the  only. court 
constituted  by  law  to  determine  a  contest 
over  the  office  of  governor,  and  of  that  deci- 
sion the  appellant  is  presumed  to  have  had 
actual  notice,  and  the  public  generally  must 
take  notice.  The  color  of  title  that  Taylor 
Jiad  by  reason  of  the  certificate  of  election 
and  his  inauguration  was  wholly  destroyed 
by  the  judgment  of  the  general  assembly 
when  the  contest  was  decided  against  him, 
and  thereafter,  in  the  languas^e  of  the  court 
of  appeals  of  New  York,  "he  oecame  a  mere 
usurper  and  intruder,  whose  act  was  chal- 
lenged at  the  moment  it  was  done."  The 
supreme  court  of  Rhode  Island,  in  the  case 
of  Murphy  v.  Moies,  18  R.  I.  100,  25  AtK 
977,  said:  "Thus,  it  appears  that  reputation 
and  acquiescence  are  controlling  elements- 
in  determining  the  validity  of  official  acts, 
as  those  of  an  officer  de  facto."  Tested  by 
this  rule,  it  is  clear  that  Taylor's  acts  on 
the  10th  day  of  March.  1900,  were  not  tho«*e- 
of  a  de  facto  officer.  His  acts  were  not  ac- 
cepted by  the  lawmaking  branch  of  the  gov- 
ernment. Prior  to  that  day,  and  on  that, 
day,  the  senate  had  repeatedly  ratified  and 
confirmed  the  appointment  of  various  and 
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vandrj  officers  appointed  by  Governor  Beck- 
ham, and  both  branches  of  the  legislature 
had  recognized  Beckham  as  governor  by  pre- 
senting bills  for  his  approval  and  signature, 
ADd  he  had  in  fact  approved  three  of  such. 
There  was  no  acquiescence  in  the  acts  of 
Taylor  on  the  10th  day  of  March,  1900.  The 
nile  that  acts  of  a  de  facto  officer  are  bind- 
ing on  the  public  and  third  persons  cannot 
apply  where  the  defects  in  tne  title  of  the 
assumed  ofTicer  are  notorious,  and  the  per- 
sons dealing  with  him  have  notice  of  the 
facts.  Mechem,  Pub.  Off.  328,  and  cases 
cited. 

In  this  case,  the  appellant,  being  secreta- 
ry of  state  when  the  contest  was  decided  by 
the  general  assembly,  must  be  conclusively 
presumed  to  have  had  knowledge  of  the  de- 
fects in  the  title  of  Taylor,  or  rather  that 
he  thereafter  had  no  title  to  the  office.  We 
think  it  clear,  upon  the  plainest  principles, 
that  where  a  person  has  Knowledge  that  one 
who  assumes  to  be  a  public  officer  has,  by 
a  judgment  of  a  competent  tribunal,  been 
adjudged  not  to  have  title  to  the  office,  such 
person  cannot  claim  that  the  acts  of  such 
intruder  and  usurper  are  those  of  a  de  facto 
officer. 

During  the  progress  of  the  trial,  many  ob- 
jections to  the  admission  of  testimony  and 
many  exceptions  to  the  exclusion  of  testi- 
mony were  made.  Likewise  objections  and 
exceptions  to  instructions  given  and  refused 
appear  in  the  record,  and,  in  order  to  an  in- 
telligent understanding  of  the  case  and  the 
parts  we  propose  to  discuss  here,  we  deem 
a  short  statement  of  the  material  facts  the 
evidence  tends  to  prove  to  be  necessary. 

These  facts  are  that  William  Goebel  was 
a  member  of  the  senate,  and  was  also  a  con- 
testant for  the  office  of  governor  against  W. 
S.  Taylor,  eontestee,  the  case  being  heard  be- 
fore a  joint  committee,  as  provided  by  law. 
On  the  morning  of  January  30,  1900,  after 
all  the  testimony  in  the  contest  case  had 
been  heard,  while  on  his  way  to  the  session 
of  the  senate,  and  just  in  front  of  the  state 
bouse,  the  contestant,  William  Goebel,  was 
shot  down,   from  which  he  died  in  a  few 
days  thereafter.     The  proof  further  tended 
to  show,  with  reasonable  clearness,  that  the 
•hot  was  fired  from  a  window  in  the  private 
office  of  appellant,  Caleb  Powers,  who  was 
then  secretary  of  state.  (It  had  been  agreed 
that   the  testimony  heard  before  the  com- 
mittee  on  contest  for  governor    should    be 
heard  and  used  on  the  trial  of  the  contest 
over  the  office  of  secretary  of  state  by   C. 
6.  Dill  ai^ainst  appellant.)     At  the  time  of 
^he  shooting,  the  window  was  raised  a  few 
iixhef^    and    the    blinds    down.      On     that 
morning*,  just  prior  to  the  shooting,  appel- 
lant Po^wers,  together  with  his  brother,  John 
L.  Powers.  Walter  Day,  and  F.  W.  Golden, 
had  taken   the   train  for  Louisville.     It  is 
ebown  tbat  on  January  19,  1900,  the  militia 
eoropany   of  Frankfort  was  secretly  assem- 
bled, the  members  out  of  town  were  brought 
bt  and  board  engaged  for  them  in  the  city 
Kar  the  arsenal.    This  company  was  sta- 
tJTfoed  at  the  arsenal,  and  given  orders  to  be 
at  all  timefl  in  readiness  to  move  on  orders. 
"Hiey  were  drilled  daily  on  up  till  the  30th, 
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but  in  secret  inside  the  arsenal.  There  were 
forty-four  men  in  the  company.  It  is  also 
shown  that  about  this  time,  probably  18th, 
a  meeting  was  held,  in  which  appellant  was 
an  active  participant,  if  not  the  moving 
spirit,  for  the  purpose  of  arranging  to  bring 
a  large  body  of  armed  men  from  the  east- 
ern section  of  the  state  to  Frankfort  for  the 
purpose,  as  appellant  himself  states  it,  of 
influencing  the  legislative  action  by  their 
presence.  These  men  were^  as  arranged  in 
that  meeting,  to  be  brouo^ht  from  Bell,  Har- 
lan, Clay,  Laurel,  Whitley,  Pulaski,  Rock- 
castle, Metcalfe,  and  other  counties.  They 
were  all  to  be  brought  over  the  Louisville  & 
Nashville  Railroad,  and  it  seems,  as  first 
contemplated,  were  not  to  have  tickets  of 
passes,  but  were  to  climb  on  the  train  and 
come.  To  arrange  for  these  men,,  and  to 
have  the  requisite  number  come  (there  was 
about  1,500  contemplated),  messengers  were 
sent  out  to  the  various  counties,  and  appel- 
lant provided  these  men  with  money  to 
bring  the  men  to  the  railroad  stations.  At 
this  meeting  to  arrange  for  these  men  it  wa» 
recognized  that  the  undertaking  was  a  seri- 
ous one,  appellant  himself  cautioning  the 
persons  present  to  secrecy,  as  they  might 
all  be  indicted  for  conspiracy.  To  further 
arrange  for  these  parties  to  come,  the  appel- 
lant, Powers,  sent  telegrams  to  parties  in 
the  eastern  end  of  the  state,  to  meet  him  on 
important  business  at  London,  Kentucky. 
Appellant  had  a  conference  Uiere  with  some 
parties,  and  made  further  arrangements 
about  the  men  coming  on  January  25.  There 
was  a  third  conference,  at  Barbourville,  rel- 
ative to  the  same  matter,  by  appellant  with 
other  parties,  Charles  Finley,  F.  W.  Golden,, 
and  John  L.  Powers  being  present.  It  was 
there  determined  that  the  men  should  have 
tickets  and  should  come  as  passengers.  In 
the  town  of  Barbourville,  tnere  w^ere  two* 
companies  of  militia.  John  L.  Powers  was 
the  captain  of  one  company,  and  J.  F.  Haw^n* 
the  captain  of  the  other.  While  at  Bar- 
bourville, January  22,  1900,  appellant  ad- 
dressed to  Adjt.  Gen.  Collier  a  letter,  as  fol- 
lows : 

My  Dear  Sir: 

There  are  two  of  the  companies  in  fhisf 
end  of  the  state  that  refuse  to  go  unless 
they  are  called  out  regularly.  The  London 
company,  under  Capt.  E.  Parker,  and  the 
Williamsburg  company,  under  Capt.  Wat- 
kins,  of  Williamsburg,  are  the  ones.  We 
must  have  these  men  and  guns.  W'e  are  un- 
dertaking a  serious  matter,  and  win  we 
must.  Send  someone  to  London  and  Wil- 
liamsburg with  such  orders  as  will  have 
these  two  companies  join  us  Wednesday 
night.  Don't  fail.  If  you  will  see  to  it,, 
wire  me  to-morrow.  Golden  is  improving. 
Capt.  Hawn,  of  one  of  the  companies  here,, 
refuses  to  deliver  up  the  keys  to  the  armory. 
Give  him  such  orders  as  will  give  us  the 
key.  Wire  nie,  and  also  write  me.  We  will 
be  there  Thursday  morning  with  twelve 
hundred  men  or  more.  Arrange  board  and 
lodging.  Very  sincerely, 

Caleb  Powers. 
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Capt.  Hawn,  of  the  Barbourville  company, 
had  been  a^ked  to  give  the  key  to  the  ar- 
mory to  his  lieutenant,  after  he  himself  bad 
refused  to  bring  his  military  company  to 
Frankfort  with  the  larce  crowd  to  come  on 
the  25th,  Thursday,  and  to  pennit  the  mem- 
bers to  bring  their  arms,  ammunition,  and 
uniform  along.  All  of  this  Capt.  Hawn  had 
declined  before  this  letter  was  written  by 
appellant.  Before  the  large  crowd  was  to 
come,  appellant  ordered  printed  badges  on 
white  ribbon,  bearing  the  picture  and  auto- 
graph signature  of  W.  S.  Taylor,  contestee 
for  governor,  which  were  distributed  to  the 
men  on  the  train,  and  worn  on  their  coat 
lapels. 

On  the  rooming  of  January  25,  1900, 
between  1,000  and  1,200  armed  men  were 
brought  to  Frankfort,  according  to  this  pre- 
arranged plan.  They  filled  the  re|[ular  pas- 
senger train,  and  had  an  extra  train  follow- 
ing. Powers  himself  came  on  one  train  with 
part  of  the  men.  As  part  of  this  large  body, 
there  were  several  companies  of  state  mili- 
tia, with  their  officers,  in  citizens'  clothing, 
but  their  uniform  underneath,  and  with 
their  arms  and  equipments.  When  this 
large  body  arrived  in  Frankfort,  they  were 
inarched  from  the  train  to  the  building 
where  the  adjutant  general  keeps  his  office, 
and  their  guns  were  checked  and  stacked 
in  the  office  of  commissioner  of  agriculture, 
which  is  next  door  to  the  adjutant  general's- 
office.  Checks  had  been  provided.  The 
men  kept  their  pistols  for  the  most  part, 
but  their  guns,  army  rifles,  shotguns,  and 
such  like  were  checked.  The  men  were  then 
fed  from  provisions  that  had  been  brought 
from  Louisville.  These  men  were  assembled 
and  speeches  made  to  them,  and  some  reso- 
lutions adopted.  On  the  night  of  the  25th, 
the  same  day  they  came,  a  large  part  of  the 
men  were  sent  home,  but  about  200,  maybe 
more,  picked  men,  were  kept  and  remained 
in  Frankfort,  with  general  headquarters  at 
the  commissioner  of  agriculture  office,  up 
till  after  the  shooting.  They  slept  in  the 
«tate  buildings,  and  cooked  and  ate  on  the 
public  grounds.  It  is  shown  that  these 
men,  from  the  25th,  the  day  they  came,  up 
till  the  very  day  of  the  shooting,  were  each 
day  seen  in  crowds  in  front  of  the  capitol 
building,  and  on  the  walks  leading  from  the 
front  pate,  and  on  around  the  buildings. 

On  the  morning  that  William  Goebel  was 
shot,  although  these  men  were  here  in  the 
<jity.  none  were  to  be  seen  on  the  walks  or 
public  grounds.  It  is  shown  that  within  a 
short  time  of  the  shooting,  variously  esti- 
mated from  ten  to  thirty  minutes,  the  com- 
pany of  militia  stationed  at  the  arsenal 
were  at  the  capitol  grounds,  and  took  pos- 
session thereof,  and  excluded  the  civil  au- 
thorities. It  is  also  shown  that  there  were 
probably  as  many  as  twenty-five  persons  on 
the  first  floor  in  the  executive  building, 
from  whence  the  shot  came,  at  the  moment 
it  was  fired :  there  wore  several  persons  in 
the  secretary's  public  office,  adjoining  the 
one  from  whence  the  shot  came.  The  gov- 
ernor himself,  W.  S.  Taylor,  who  is  accused 
wuth  appellant,  was  within  50  feet  of  the 
assassin  when  the  shot  was  fired,  and  heard 
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the  shot.    The  capitol  policeman,  John  Da- 
vis, who  is  also  accused,  was  in  the  public 
office  of  the  secretai-y  of  state,  and  heard 
the  shot.     The  appointees  of  the  governor, 
Todd,  private  secretary,  and  Stone,  stenog- 
rapher, together  with  appointees  of  appel- 
lant in  the  office  of  secretary  of  state,  Da- 
vidson,  Hemphill,  and  Matthews,   and   the 
colored  porter,  were  also  in  the  adjoining 
room    to    the    private  office.     It  was   aUo 
proved  that  Youtsey,  who  is  charged  as  one 
of  the  principals,  bought  smokeless  powder 
and   steel   ball   cartridges   of  the  size   and 
caliber  of  the  one  shown  to  have  killed  Wil- 
liam Goebel,  and  that  immediately  after  the 
shooting  Youtsey  ran  down  the  steps  into 
the  basement    of    the    executive   building, 
through   the  barber    shop    that    was   then 
there,  and  out  and  around  the  building,  and 
into  it  again  from  the  other  side,  very  much 
excited.     The    top    of   the   stairway    down 
which  Youtsey  ran  is  within  a  few  feet  of 
the  door  into  the  private  office  of  appellant. 
It  is  shown  that  appellant  locked  that  door 
upon  starting  for  Louisville,  but  that  John 
L.  Powers  had  the  day  before  gfiven  Yout- 
sey a  key,  and  there  were  but  two  known. 
It  also  appears  that,  before  the  30th.  Yout- 
sey had  described  how  Goebel  could  be  shot 
from  the  private  office  from  the  window, — 
the  identical   plan  afterwards  carried  out. 
In  describing  this  plan,  Youtsey  said  it  ^-as 
the  slickest  scheme  yet  to  settle  the  contest. 
Just  before  the  shooting  Youtsey  called  and 
stationed  a  body  of  men  in  the  hall  near  the 
door  of  the  private  office,  and  near  the  head 
of  the  stair,  down  to  the  basement,  telling 
them  something  was  going  to  happen.      Be- 
sides all  these  circumstances  proved,  there 
was  direct  evidence  of  two  or  three  admit- 
ted conspirators,  showing  that  a  conspiracy 
was  formed  and  its  objects. 

Without  contradiction,  even  by  appellant 
himself,  it  is  shown  that  he  was  the   lead- 
ing spirit  in  organizing  and  bringing   this 
large  body  of  men  to  Frankfort,  and  in  keep- 
ing them  here,  as  he  says,  to  influence  the 
legislature  by  their  presence,  and  to   resi%it 
by  force  of  arms  the  legally  constituted  au- 
thorities in  any  attempt  to  oust  Taylor   or 
himself  from  office.     Frequently  before    the 
shooting  appellant  expressed  himself  as  be- 
ing in  favor  of  war  rather  than  surrender 
the  offices  claimed.     After  the  assassination 
appellant  wrote  to  a  friend  in  eastern   Ken- 
tucky, in  substance;     "The  disorganization 
of  the  Democratic  party  is  due  to  me  more 
than  to  any  other  person."     It  is  also  shown 
that  appellant  said  that,   if  necessary,    he 
would  kill  William  Goebel  to  prevent    him 
being  governor,  and  again  he  said  that  with 
Goebel  dead  there  was  no  other  person   vv'ho 
could  hold  the  Democratic  party   together. 
Youtsey  was  seen  in  appellant's  private   of- 
fice at  the  window,  with  a  gun,    and    this 
appellant  knew  and  saw,  and   was    in    the 
room  with  Youtsey  alone,  and  had    a    con- 
versation with  him  on  Friday  or   Saturdav 
before  the  killing  on  Tuesday,  yet  this   con- 
versation is  not  detailed  by  appellant,    nor 
is   its   substance   or   subject   stated.      Xhere 
were  many  other   facts  and  circumstance-* 
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proved  on  the  trial,  all  tending  to  show  that 
there  was  a  conspiracy  formed  by  appellant 
with  others,  known  and  unknown,  for  the 
purpose  of  preventing  Goebel  being  declared 
goremor,  and  to  use  such  force  as  might 
be  deemed  necessary  to  that  end. 

During  the  trial  the  prosecution  intro- 
duced and  had  sworn  Pat  McDonald,  who 
testified  that  on  Saturday  before  Tuesday, 
January  30th,  when  Goebel  was  shot,  two 
men  came  from  upstairs,  where  the  general 
assembly  was  in  session,  and  had  just  decid- 
ed tiie  contested  seat  of  Van  Meter  against 
Berry, by  which  decision  Berry, a  political  ad- 
herent and  su  pposed  friend  of  Taylor,  had  been 
unseated,  and  Van  Meter,  a  political  adherent 
and  supposed  friend  of  Goebel,  had  been  given 
the  seat;  and  these  two  men  went  rapidly 
towards  the  front  door  of  the  capitol  build- 
ing, and  one  said:  ''Come  on.  Come  on, 
boys;  get  your  guns;  it  is  time  to  begin 
the  killing."  Witness  could  not  name  these 
two  men,  nor  did  he  describe  them  so  as  to 
be  identified.  However,  witness  did  say 
thev  went  out  and  around  to  the  office  of 
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the  comrolssioner  of  agriculture,  where  the 
guns  had  been  checked  on  Thursday  before, 
and  where  was  general  headquarters  of  the 
200  or  more  men  kept  here,  out  of  the 
large  crowd  of  Thursday.  The  opinion  of 
the  court  holds  the  evidence  to  be  incompe- 
tent because  the  parties  were  not  identified, 
nor  was  it  pretended  that  appellant  was 
pre<icnt  and  beard  the  statement.  We  are 
of  opinion  that  the  evidence  was  competent. 
Proof  had  been  introduced  that  tended  to 
show  that  a  part  of  the  plan  of  the  con- 
piracy  was  to  raise  a  disturbance  in  the 
legislative  hall  over  the  Van  Meter-Barry 
contest,  and  in  the  fight  that  followed  the 
men  left  over  from  Thursday,  who  wore 
Taylor  badges  and  were  to  be  stationed  in 
the  gallery  and  lobby  of  the  legislative  hall, 
were  to  kill  Democratic  members  of  the 
legislature,  so  that  on  a  joint  vote  Taylor 
ec^d  be  declared  the  governor  in  the  con- 
test proceeding.  We  have  said  above  there 
were  some  200  men  retained  here  from 
Thursday,  and  there  was  proof  tending  to 
show  that  this  was  a  part  of  the  plan  and 
p*drx>ose  of  keeping  them.  Their  headquar- 
ters were  in  the  very  room  where  these 
two  men,  whom  McDonald  heard  and  saw, 
Trent.  TTieir  guns  were  deposited  there. 
The  very  matter  had  come  up  about  which 
the  disturbance  was  to  be  raised,  and  the 
result  had  been  adverse  to  Taylor.  These 
men  are  shown  by  McDonald  not  to  have 
bees  citizens  of  Frankfort,  for  he  lived 
h*re.  We  tiiink  it  was  sufficiently  shown 
thiLt  these  men  belonged  to  the  large  num- 
W.r  kept  here,  and  this  testimony  also  tend- 
ei  to  corroborate  the  other  testimony  of 
the  conspiracy  and  of  the  plan  to  kill  mem- 
bers of  the  l^slature.  The  time,  the  place, 
tie  circumstances,  and  the  fact  that  they 
I  Topo'^ed  then  to  do  the  thing  that  was  con- 
'^'mplated,  and  they  went  to  headquarters, 
«■»  to  speak,  for  their  guns,  we  think  suffi- 
ci-rntly  show  that  these  two  were  acting  in 
'oajniiction  with  others  who  are  shown  to 
^re  known  of,  and  were  detailed  to  execute, 
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the  plan  of  assassination  in  the  legislative- 
hall,  to  permit  the  proof  to  go  to  the  jury. 
We  agree  with  the  court  that  this  was  im- 
portant testimony,  and  we  think  it  wa» 
properly  admitted. 

The  appellant  ofi'ered  to  read  to  the  jury 
what  purported  to  be  the  resolutions  adopts 
ed  at  the  meeting  in  front  of  the  capitol  on 
January  25th,  by  the  large  body  of  men, 
and  the  court  refused  to  permit  it  to  be 
read  as  evidence  for  any  purpose,  and  the 
majority  opinion  holds  this  to  be  error.  Wo 
cannot  assent  to  this  proposition.  We  do 
not  think  these  resolutions  were  competent 
evidence  for  any  purpose.  There  was  no 
attempt  on  the  part  of  the  prosecution  to 
prove  any  action  on  the  part  of  the  body 
assembled,  nor  of  anything  said  by  anir 
speaker  that  addressed  the  body.  Indeed^ 
it  was  not  proved  by  the  prosecution  that 
a  meeting  was  held  at  all,  except  as  an 
incident  to  fix  a  time  and  place  of  a  cer- 
tain conversation  had  between  two  persons,. 
Noaks  and  John  L.  Powers.  Noaks  details 
the  conversation  this  way:  "While  I  was 
leaning  against  the  pillar,  John  L.  Powers 
came  to  me,  and  tapped  me  on  the  shoul- 
der, and  said,  'Bob,  keep  close  into  the 
building;'  and  I  said,  'What  is  the  matter?' 
and  he  said,  'Some  of  our  men  are  upstairs, 
and  when  Goebel  and  some  of  the  rest  of 
them  fellows  come  in  there  we  iire  going  to 
do  the  work  for  them.' "  The  witness  said 
the  conversation  took  place  in  front  of  the 
capitol  building,  while  the  meeting  w^as  go- 
ing on.  The  witness  did  not  attempt  to 
detail  anything  that  was  done  at  the  meet- 
ing. On  the  contrary,  the  witness  gave  this 
as  a  private  conversation  between  himself 
and  John  L.  Powers,  an  alleged  co-conspira- 
tor with  appellant.  We  do  not  understand 
upon  what  principle  of  law  or  rule  of  evi- 
dence that  this  would  entitle  appellant  to 
prove  wliat  the  public  meeting  did,  nor  what 
any  one  of  the  thousand  persons  engaged 
therein  said  or  did.  Appellant  was  entitled 
to  the  whole  of  the  conversation  between 
Noaks  and  John  L.  Powers,  and  this  the 
court  permitted ;  but  the  rule  would  not  ex- 
tend to  the  admission  of  what  w^as  or  may 
have  been  said  in  private  conversation  by 
others  there  present  while  the  meeting  was 
in  progress.  We  do  not  understand  that 
the  statements  of  John  L.  Powers,  supra^ 
were  admitted  because  of  the  time  and  place 
they  were  spoken,  but  because  it  had  been 
shown  aliunde  that  John  L.  Powers  acted 
with  appellant  in  bringing  the  large  crowd 
to  Frankfort,  and  knew  and  understood  the 
full  object  in  thus  bringing  them.  Indeed,. 
John  L.  Powers  at  that  time  is  shown  to 
have  had  his  military  company  here,  with 
their  uniforms,  arms,  and  equipments,  and 
was  a  leader  in  command,  and,  it  might 
be  said,  spoke  as  one  with  authority.  This 
evidence  would  have  been  admissible  if 
spoken  at  any  other  time  and  place,  and  be- 
cause Powers  spoke  to  Noaks  the  words  of 
caution  or  warning  to  be  on  the  alert  at 
the  time  the  meeting  was  in  progress  did 
not  and  could  not  render  adrgissible  evi- 
dence of  the  public  proceedings  of  the  meet- 
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ing,  as  neither  was  a  pai-t  of  the  other,  nor 
explanatory  thereof,  and,  in  fact^  had  no 
connection  the  one  with  the  other,  save  that 
d  time  and  place.  There  was  proof  also 
of  statements  made  by  more  persons  in  the 
crowd,  but  the  whole  of  these  declarations 
was  admitted,  and  such  proof  did  not  war- 
rant evidence  of  other  statements  made  at 
m  different  time,  even  by  the  same  parties, 
.-and  at  the  same  place. 

There  is  a  yet  stronger  reason  why  this 
testimony  was  properly  excluded.  The 
^hole  testimony  tends  to  show  that  the 
plans  and  purposes,  as  well  as  the  fact,  of 
their  coming,  was  kept  secret  from  the  pub- 
lic Cipher  telegrams  were  sent,  and  mes- 
sages were  signed  by  initial  instead  of  the 
iuU  name,  and  such  like  acts,  to  keep  the 
matter  secret.  Secrecy  was  enjoined  by  ap- 
{>ellant  on  all.  "It  was  a  serious  business 
they  were  undertaking,"  to  use  an  expres- 
sion of  appellant;  and  no  rule  of  evidence 
would  permit  this  armed  body  to  prove  for 
themselves,  to  establish  their  innocence,  the 
fact  that  they  held  a  public  meeting  on  the 
•capitol  steps,  and  there  passed  resolutions 
declaring  their  peaceful  mission  and  inten- 
tions, when,,  at  the  same  time,  they  had 
arms  and  ammunition  ready  at  hand  in 
abundance,  as  well  as  smaller  arms  on  their 
person.  The  law  will  not  permit  such  proof 
as  a  person's  own  declarations  of  innocence 
to  show  that  he  is  not  guilty.  Would  any 
|>erson  suppose  that  this  body  of  men  would 
nave  assembled  on  the  capitol  steps,  and  by 
•resolution  have  declared  their  purpose  to 
t>e  that  of  terrorizing  and  intimidating  the 
members  of  the  general  assembly,  "or,"  if 
necessary,  to  use  Powers'  words,  "kill  Goe- 
bel  to  prevent  him  being  governor?"  We 
«ay,  if  this  was  their  purpose,  would  any 
person  expect  them  to  publicly  so  declare 
oy  resolution?  If  their  purpose  was  a 
peaceable  one,  as  the'  resolutions  must  of 
necessity  declare,  to  be  of  benefit  to  appel- 
lant, why  were  all  these  warlike  prepara- 
tions made?  Why  these  arms,  ammunition, 
and  soldier  equipments  brought?  We  think 
this  testimony  properly  excluded. 

It  is  also  maintained  that  instruction  12 
asked  by  appellant  should  have  been  given, 
to  the  eflPect  that  the  evidence  of  A.  R.  Reed, 
J.  B.  Watkins,  Zepakeal  Seats,  and  N.  C. 
Hazlewood  could  only  be  considered  by  the 
jury  for  the  purpose  of  discrediting  the  wit- 
ness Sparks,  and  not  as  substantive  testi- 
mony against  appellant.  It  is  held  by  four 
members  of  the  court  that  this  testimony 
might  have  been  considered  as  substantive 
evidence  on  the  merits  of  the  case  if  it 
had  been  given  in  chief,  as  there  was  tes- 
timony tending  to  show  that  Sparks  was 
one  of  the  conspirators,  and,  if  this  was 
true,  his  declarations  were  competent 
against  appellant.  It  was  on  this  ground 
the  court  below  refused  to  give  the  instruc- 
tion; but  it  is  said  that,  although  this  tes- 
timony would  have  been  competent  on  the 
merits  if  admitted  in  chief,  it  could  only 
be  considered  for  the  purpose  of  discredit- 
ing Sparks,  as  it  was  not  introduced  in 
chief,  but  as  a  part  of  the  state's  rebuttal 
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testimony.    There  might  be  force  in  this 
position,  if  it  appear^  that  appellant  was 
m  any  wise  prejudiced  by  the  failure  of 
the  state  to  introduce  this  testimony  at  the 
proper  point;  but  where  he  was  not  misled, 
and  has  had  full  opportunity  to  introduce 
all  the  testimony  on  the  subject  that  he  de- 
sired, there  seems  little  force  in  the  objec- 
tion.   The  trial  court  has  a  discretion  to 
admit    evidence    in    rebuttal  which   should 
have  been  admitted  in  chief,  when,  under 
the  circumstances,  it  may  appear  right  to 
do  so,  especially  in  a  case  involving  a  great 
multitude  of  facts  like  this;  and  this  court 
never  interferes  with  the  exercise  of  a  dis- 
cretion of  this  character,   unless   palpably 
abused.     The  trial  court  did,  however,  give 
the  jury  instruction  6,  which  is  as  follows: 
"If  the  jury  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  a  conspiracy 
was  formed  between  the  defendant  and  W. 
H.    Culton,  F.  W.  Golden,  Green    Golden, 
John  L.  Powers,  John  Davis,  Charles  Fin- 
ley,  W.   S.  Taylor,  Henry  Youtsey,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  or  either  or  any  of  them, 
or  with  others  to  the  jury  unknown  acting 
in  concert  with  them,  or  either  of  them,  to 
kill  William  Goebel,  then,  after  the  forma- 
tion of  said  conspiracy,  if  any,  every  act  and 
declaration  of  each  of  the  conspirators,  done 
or  said  in  furtherance  of  the  common  design, 
before   the   consununation   thereof,    became 
the  act  or  declaration  of  all  engaged  in  the 
conspiracy."    Under    this    instruction,     no 
statement  of  Sparks  could  be  considered  by 
the  jury,  unless  he  was  one  of  the  conspira- 
tors, and  not  then,  unless  it  was  made  in 
furtherance    of    the    common  design.     This 
was  more  favorable    to    the    accused  than 
the  rule  usually  laid  down  by  the  authori- 
ties.   "When  the  fact  of  a  conspiracy  has 
been  proved  or  established  by  reasonable  in- 
ference, the  acts  and  declarations  of   one 
conspirator  in  furtherance  of,  or  made  with 
reference  to,  the  common  design,  are  admis- 
sible in  evidence  against  his  associates."     6 
Am.  &  Eng«  Enc.  Law,  2d  ed.  p.  860.     In 
the  notes  to  the  above,  a  large  number  of 
cases  are  collected.    Under  the  instructions 
of  the  court  as  given,  the  testimony  as  to 
the  declarations  of  Sparks  could  not  be  con- 
sidered by  the  jury  at  all,  unless  it  was 
shown    beyond     a     reasonable    doubt    that; 
Sparks  was  one  of  the  conspirators,  and  the 
statements  were  made  in  furtherance  of  the 
conspiracy.     We  are  therefore  unable  to  see 
that  the  appellant  has  any  ground  of  com- 
plaint in  this  matter. 

It  is  also  maintained  that  the  court  erred. 
in  giving  to  the  jury  instructions  4,  7,  and 
8;  but  it  is  difficult  to  perceive  how  either 
of  these  instructions  furnishes  any  ground 
for  a  reversal  of  the  judgment. 

First.  As  to  instruction  No.  4:  The  idest 
the  court  aimed  to  present  to  the  jury  by 
tliis  instruction  was  that  if  appellant  con- 
spired with  others  to  bring  a  number  of 
armed  men  to  Frankfort  for  the  purpose  of 
intimidating  the  legislature  in  its  actitin  oii 
the  contest  before  it,  and  in  pursuance  of 
said  conspiracy  advised  the  killing  of  mem- 
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ben   of    the    legislature,    and  Goebel  was 
killed  by  those  in  conspiracy  or  acting  with 
them,  in  pursuance  of  said  advice,  appel- 
lajit  was  guilty  of  murder.     If  the  phrase- 
ology of  Uie  instruction  is  changed  as  in- 
dicated in   the  opinion,   it   would   read   as 
follows:     "(4)  If  the  jury  believe  from  the 
endence,  beyond  a   reasonable  doubt,  that 
the  defendajit,  Caleb  Powers,  conspired  with 
...     or  either  or  any  of  them,  or  other 
p^non  or  persons  unknown  to  the  jury,  act- 
ing with  them,  to  bring  a  number  of  armed 
men  to  Frankfort  for  the  purpose  of  dc«ng 
an  unlawful  or  criminal  act,  and  in  pursu- 
ance of  such  conspiracy  defendant  did  ad- 
vise, counsel,   or   encourage  the  killing   of 
members  of  the  legislature,  and  that  said 
William  Goebel  was  a  member  of  the  legis- 
lature, and  was  killed  in  pursuance  of  such 
advice,  counsel,  or  encouragement,  and  that 
said  killing  was  induced  or  brought  about 
thereby^  then    the    defendant    is  guilty  of 
murder,  whether  the  person  who  perpetrated 
the  act  which  resulted  in  the  death  of  Wil- 
liam Goebel  be  identified  or  not,  and  it  does 
not  matter  what  change,  if  any,  was  made 
by  the  conspirators  as  to  their  original  de- 
sign, or   the  manner  of  accomplishing  the 
unlawful  purpose    of    the    eonapiracy."    If 
the  instruction   is  put  in  this   shape,   the 
sense  will  be  in  no  wise  materially  differ- 
ent from  that  given  by  the  court  below  and 
quoted    in    the    majority    opinion.     It  im- 
donbtedly  expresses    a    sound    principle  of 
law;  for  if  appellant^  and  those  acting  in 
concert  with  him,  brought  the  armed  men 
to  Frankfort  for  an  unlawful  and  criminal 
purpose,  and  he,  in  furtherance  of  the  con- 
spiracy, advised  the  killing  by  them  of  the 
members  of  the  legislature,  and  thus  brought 
about  the  killing  of  Goebel,  he  was  certain- 
Iv  guilty  of  murder,  although  a  change  was 
made  in  the  plan  or  the  manner  of  execut- 
ing it.     We  are  unable  to  see  that  there  was 
any  error  in  this  matter.     The  words,  "un- 
lawful act,"  are  defined  in  instruction  No. 
7,  which   will  next  be  considered. 

Se<»ond.  As  to  instruction  No.  7:  In  1 
Rober!»on,  Ky.  Crim.  Law,  §  100,  the  author, 
illustrating  the  rule  that  "a  conspiracy  to 
commit  a  crime  may  be  consummated,  and 
the  conspirators  become  guilty  thereof,  al- 
though the  plan  is  not  executed  in  exact 
accordance  with*  the  original  conception," 
well  states  the  result  of  the  authorities  as 
follows:  "So,  if  several  persons  conspire  to 
iorade  a  man's  household,  and  go  there 
armed  with  deadly  weapons,  for  the  pur- 
pose of  attacking  and  beating  him,  and  in 
furtherance  of  this  common  design  one  of 
them  gets  into  a  -difficulty  with  him  and 
kills  him,  the  others  being  present  or  near 
at  hand,  the  latter  are  guilty  of  murder, 
although  they  did  not  intend  to  kill.  Where 
persoos  combine  together  for  a  general  un- 
Wful  purpose,  as  *to  resist  all  opposers  in 
the  comnfiission  of  a  breach  of  the  peace,' 
and  for  that  purpose  assemble  together  and 
arm  themselves,  thus  intending  to  resist  the 
lam  fully  constituted  authorities  of  the  coun- 
tJT,  they  are  all  answerable  for  anything 
d«»e  in  the  execution  of  it,  and  it  is  no  de- 
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fense  that  the  parties  had  no  well-defined 
or  particular  mischief  in  view  as  the  result 
of  their  combination.  If  persons  illegally 
concur  in  doing  an  act,  they  are  guilty  of 
a  conspiracy,  although  they  were  not  previ- 
ously acquainted  with  each  other.  And  the 
time  when  one  entered  into  a  conspiracy 
does  not  make  any  difference  as  to  his  re- 
sponsibility for  acts  done  to  carry  out  the 
common  purpose,  the  rule  being  that  those 
who  join  in  a  conspiracy  previously  formed, 
and  assist  in  its  execution,  become  a  party 
to  all  acts  done  by  other  parties,  before  or 
afterwards,  in  furtherance  of  the  original 
design.  The  addition  of  new  parties,  sub- 
sequent to  the  formation  of  the  conspiracy, 
does  not  destroy  its  identity,  but  it  con- 
tinues as  the  same  conspiracy."  In  Peden 
V.  State,  61  Miss.  268,  several  persons  con- 
spired to  take  the  deceased  from  his  house 
and  whip  him.  In  executing  this  purpose, 
one  of  them  struck  him  a  fatal  blow  with  a 
spade,  from  which  he  died.  All  were  held 
guilty  of  murder,  whether  they  entertained 
a  purpose  to  kill  him  or  not.  The  same 
rule  was  announced  in  State  v.  Bhelledyf  8 
Iowa,  478;  Jlfi^2er  ▼.  State,  25  Wis.  384; 
and  Williama  v.  State,  81  Ala.  1,  60  Am. 
Rep.  133,  1  So.  179.  In  1  Hale,  P.  C.  441, 
the  law  is  thus  stated:  "If  divers  persons 
come  in  one  company  to  do  an  unlawful 
thing,  as  to  kill,  rob,  or  beat  a  man,  or  to 
commit  a  riot,  or  to  do  any  other  trespass, 
and  one  of  them  in  doing  thereof  kill  a  man, 
this  shall  be  Adjudged  murder  in  them  all 
that  are  present  of  that  party,  abetting  him 
and  consenting  to  the  act,  or  ready  to  aid 
him,  although  they  did  but  lode  on."  The 
same  principle  applies  to  those  who  set  on 
foot  and  procure  the  unlawful  undertaking, 
though  absent  from  the  scene  when  the  deed 
is  done.  Spies  v.  People,  122  III.  1,  12  N. 
E.  865,  17  N.  E.  898,  and  note.  Thus,  in 
Brennan  v.  People,  16  111.  512,  several  per- 
sons were  indicted  for  murder.  Instruc- 
tions were  a^ked  to  the  effect  that  the  jury 
should  acquit  certain  of  the  prisoners  un- 
less they  actually  participated  in  the  kill- 
ing of  the  deceased,  or  the  killing  was  done 
pursuant  to  a  common  design  to  take  his 
life  on  the  part  of  the  prisoners  and  those 
doing  the  act.  The  court  said:  "Such  is 
not  the  law.  The  prisoners  may  be  guilty 
of  murder,  although  they  neither  took  part 
in  the  killing,  nor  assented  to  any  arrange- 
ment having  for  its  object  the  death  of 
Story.  It  is  sufficient  that  they  combined 
with  those  committing  the  deed  to  do  an 
unlawful  act,  such  as  to  beat  or  rob  Story, 
and  that  he  was  killed  in  the  attempt  to 
execute  the  common  purpose.  If  several 
persons  conspire  to  do  an  unlawful  act,  and 
death  happens  in  the  prosecution  of  the 
common  object,  all  are  alike  guilty  of  the 
homicide."  The  rule  is  thus  clearly  stated 
in  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  870: 
"When  individuals  associate  themselves  in 
an  unlawful  enterprise,  any  act  done  in 
pursuance  of  the  conspiracy  by  one  of  the 
conspirators  is.  in  legal  contemplation,  the 
act  of  all.'*  And  in  a  note  this  is  added: 
"It  is  immaterial,  as  affecting  the  question 
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of  coequal  responsibility  on  the  part  of  con- 
spirators for  the  acts  of  each  other,  that 
one  or  more  were  not  actually  present  at 
the  consummation  of  the  preconcerted  de- 
sign." At  common  law,  if  the  object  of  the 
conspiracy  be  the  commission  of  a  felony, 
and  a  homicide  is  committed  in  carrying  its 
design  into  execution,  the  killing  is  murder ; 
and  the  authorities  concur  that  if  the  un- 
lawful act  designed  is  dangerous,  and  prob- 
ably requiring  the  use  of  force  or  violence, 
which  may  result  in  the  taking  of  life,  all 
the  conspirators  are  criminally  liable  for 
whatever  any  of  them  may  do  in  further- 
ance of  the  common  design,  whether  they 
are  present  or  not.  1  Bishop,  New  Crim. 
Law,  §§  633a,  636;  Lamb  v.  People,  96  111. 
73;  United  States  v.  Lancaster,  10  L.  R.  A. 
333,  44  Fed.  896;  Boyd  v.  United  State's, 
142  U.  S.  450,  36  L.  ed.  1077,  12  Sup.  Ct. 
Rep.  292;  United  States  v.  Ross,  1  Gall. 
624,  Fed.  Cas.  No.  18,196;  People  v.  Brovon, 
69  Cal.  351;  Reeves  v.  Territory  (Okla.) 
61  Pac.  828. 

Section  1241a,  Ky.  Stat,  contains,  among 
others,  the  following  provision :  "  ( 1 )  If  any 
two  or  more  persons  shall  confederate  or 
band  themselves  together  for  the  purpose  of 
intimidating,  alarming,  disturbing,  or  in- 
juring any  person  or  persons,  .  .  .  they 
or  either  of  them  shall  be  deemed  guilty  of 
a  felony,  and  upon  conviction  shall  be  con- 
fined in  the  penitentiary  not  leas  than  one 
nor  more  than  five  years.'  It  will  thus  be 
seen  that  it  is  made  a  felony  for  two  or 
more  persons  to  confederate  themselves  to- 
gether for  the  purpose  of  intimidating  or 
alarming  another.  Following  the  authori- 
ties we  have  cited  and  the  foregoing  statute, 
the  court  gave  the  jury  instruction  No.  7, 
in  these  words:  "The  court  instructs  the 
lury  that  if  they  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant, Caleb  Powers,  conspired  with  W.  H. 
Culton,  F.  W.  Golden,  Green  Golden,  John 
L.  Powers,  John  Davis,  Charles  Finley,  W. 
S.  Taylor,  Henry  Youtsey,  James  Howard, 
Berry  Howard,  Harlan  Whitaker,  Richard 
Combs,  or  any  one  or  more  of  them,  or  with 
some  other  person  or  persons  unknown  to 
the  jury,  acting  with  them  or  either  of 
them,  to  do  some  unlawful  act,  and  that  in 
pursuance  of  such  conspiracy,  or  in  further- 
ance thereof,  the  said  Henry  Youtsey,  James 
Howard,  Berry  Howard,  Harlan  Whitaker, 
Richard  Combs,  or  some  one  of  them,  or 
some  other  person  unknown  to  the  jury,  act- 
ing with  them,  or  with  those  who  conspired 
with  the  defendant,  if  any  such  conspiracy 
there  was,  to  do  the  unlawful  act,  did  shoot 
and  kill  William  Goebel,  the  defendant  is 
guilty,  although  the  jury  may  believe  from 
the  evidence  that  the  original  purpose  was 
not  to  procure  or  bring  about  the  death  of 
William  Goebel,  but  was  for  some  other  un- 
la^^'iul  and  criminal  purpose.  The  words 
'unlawful  act,'  as  used  in  this  instruction, 
mean  some  act  to  alarm,  to  .excite  terror,  or 
the  infliction  of  bodily  harm."  Not  a  few 
authorities  hold  that  if  the  conspiracy  in- 
volves^ the  commission  of  a  felony,  and  a 
homicide  is  committed  by  any  of  the  con- 
spirators collaterally  to  the  *main  design, 
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and  not  in  pursuance  of  it,  all  are  guilty  of 
murder.    It  will  be  observed  that  the  court 
did  not  so  instruct  the  jury,  but  that  by 
the    instruction    quoted    above    they    were 
plainly  told  that  the  homicide  must  have 
been  committed  in  pursuance   of   the   con- 
spiracy or  in  furtherance  of  it.  The  instruc- 
tion was  intended  to  present  to  the  jury 
this  phase  of  the  case  shown  by  the  evi- 
dence:  While  the  legislature  had  before  it 
the  election  contest,  appellant  and  a  num- 
ber of  others  entered  into  a  conspiracy  to 
bring  to  Frankfort  a  lar^e  body  of  armed  . 
men,    some   of   them    feudists,    and   others 
known   for  their  dangerous  character,   for 
the  purpose  of  intimidating  the  legislature 
in  the  discharge  of  its  official  duties,  and 
pursuant   to  this  conspiracy  they  got  to- 
gether about  1,000  men,  and  brought  them 
to  Frankfortw   This  body  reached  Frankfort 
on  January  26th.     Most  of  them  were  sent 
home  that  evening,   but   about   200    picked 
men  were  retained,  and  were  still  at  Frank- 
fort, armed,  collected  about  the  state  house,, 
and  crowding  the  lobbies  from  day  to  day, 
until  the  deceased  was  killed,  on  January 
30th.    On  January  26,  a  number  of  these 
men  undertook  to  force  their  way  into  the 
hall  of  the  house  of  representatives,  and  a 
catastrophe  was  then  narrowly  averted  by 
the  prudence  of  the  speaker.    A  conspiracy 
of  such  a  character  was  of  necessity  dan- 
gerous to  life,  and  subversive  of  the  founda- 
tions of  the  state  government.    No  one  real- 
ized the  gravity  of  the  undertaking  better 
than  appellant,  for,  in  his    letter    written 
while  getting  his  men  together,  he  said,  as 
quoted  above:   "We  must  have    these    men 
and  guns.     We  are  undertaking    a    serious 
matter,  and  win  we  must."     His  friend,  the 
banker,  John  A.  Black,  says:  ''He  said   he 
wanted  an  armed  mob,     .     .     .     and    that 
it  would  likely  have  an  influence  over  the 
legislature."    As  we  understand  the  court, 
the  instruction  is  held  erroneous  for  the  rea- 
son that  it  does  not  submit  to  the  jury  the 
question  whether  the  homicide  was  the  nat- 
ural result  of  the  conspiracy,    or    such     & 
thing  as  might  be  ordinarily  expected    to 
happen.     It  is  not  necessary  that  the  deatti 
of  the  deceased  should  have  been  contem- 
plated as  the  probable  result  of  tbe   con- 
spiracy.    If  the  conspiracy   was  such   that 
the  conspirators  must  naturally  hav^e  can- 
templated  that  it  would  result  in  violence, 
or  tnat  the  infliction  of  personal  harm  upon 
others  might  reasonably  be  anticipated     ir* 
its  execution,  then  all   are  responsible   for 
the  homicide.     On  the  facts  of  the  case,    it. 
would  have  been  both  idle  and  improper    to 
have  submitted  to  the    jury    whether    t,>ie 
death  of  the  deceased  w^as  a  result  reason- 
ably to  be  anticipated  by  those  entering  ttie^ 
conspiracy ;    for   the  character  of  the    con- 
spiracy was  such  as  necessarily  involvecl    a. 
show  of  force,  and   deeds  of  violence  ^wrere 
plainly    within    its    probable    consequence*?. 
It  is  wholly  immaterial  whether  the  dea.tl\ 
of    the    deceased    was    anticipated,    or     -tlie 
death  of  any  other    person    in    particitla^r. 
Such  a  crime  against  good  government  ca.Tft- 
not  be  tolerated  among  a  law-loving  people 
and  those  who  undertake  to  stop  the  oixliT 
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nary  processes  of  the  law  by  intimidation 
and  force  must  be  held  responsible  for  all 
the  consequences  of  what  is  done  in  further- 
ance of  the  design.    The  court  mi^ht  prop- 
erly haye   instructed    the    jury,    m    plain 
words,  that  if  there  was    a    conspiracy  to 
bring  a  hand  of  armed  men  to  Frankfort 
for  the  purpose  of  intimidating  the  legisla- 
ture in  the  discharge  of  its  official  duties, 
and  the  men  were  so  brought  to  Frankfort, 
and  the  deceased  was  killeid  in  furtherance 
of  this  conspiracy,  or  in  pursuance  of  it, 
j>r  anyone  of  these  men  or  of  those  in  the 
conspiracy,  appellant,  if  a  party  to  the  con- 
spiracy, was  guilty  of  murder.   The  instruc- 
tion he*  gave  is  more  favorable  to  the  appel- 
lant than  the  one  indicated;  for  the  reason 
that  it  states  to  the  jury  the  general  rule 
of  law,  without  directing  their  attention  to 
the  particular  facts  of  the  case.    The  court, 
no  doubt,  put  his  instruction  in  this  form 
for  the  benefit  of  the  appellant,  and  to  con- 
form to  a  line  of  decisions    by    this   court 
condemning  instructions  giving  prominence 
to  certain  facts.     The  instruction   appears 
to  us  to  be  not  only  unobjectionable  in  point 
of  law,  but  to  be  more  favorable  to  the  ap- 
pellant than  the  law  required. 

Third.  As  to  instruction  No.  8:   Section 
241  of  the  Criminal  Code  of  Practice  pro- 
vides: "A  conviction  cannot  be  had  upon 
the  testimony  of  an  accomplice,- unless  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  commission  of 
the  offense;   and  the  corroboration  is  not 
sufficient  if  it  merely  show  that  the  offense 
Hus  committed,  and  the  drcmustances  there- 
of."   Following  the  words  of  the  statute, 
the  trial  court  g&ve  instruction  No.  8,  which 
i^  as  follows:  *Tlie  jury  cannot  convict  the 
defendant  upon  the  testimony  of  an  accom- 
plice, unless  such  testimony  be  corroborated 
hr  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense; 
and  the  corroboration  is  hot  sufficient  if  it 
merely  shows  that  the  offense  was  commit- 
ted, and  the  circumstances  thereof."     It  is 
maintained  that  the  instruction  is  mislead- 
ing, as  there  were  several  accomplices  who 
testified  on  the  trial,  and  under  it  the  jury 
may  have  understood  they  were  warranted 
in  convicting  on  the  testimony  of  one  ac- 
complice when  supported   by  another,  and 
that  thus  appellant  might  be  convicted  on 
the  testimony  of  accomplices  without  other 
corroborating  evidence.    The  statute  clearly 
does  not  allow  this;  for  this  would  be  but 
a  conviction  ''upon  the  testimony  of  an  ac- 
complice."    The  words,  "unless  corroborat- 
«d  hy  other  evidence,"  clearly  refer  to  other 
evidence   than  the  t&stimony  of  an  accom- 
plice.   The  instruction  is  in  the  words  of 
tde  statute,  and  conveys  the  same  meanini^, 
although  the  sense  might  have  been  made 
plainer  by  adding  an  "s"  to  the  word  "ac- 
complice," and  omitting  the  word  "an,"  so 
as  to  make  the  clause  read :  "The  jury  can- 
not convict  the  defendant  upon  the  testimo- 
ny of  accomplices,  unless,"  etc. 

The  testimony  of  the  accomplices    as   to 
the  vital  facts  was  corroborated  by  other 
widenee,  and  by  circumstances  established 
Wond  question.    It  is  clearly  shown  that ' 
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appellant  was  not  only  a  party  to,  but  a 
leading  spirit  in,  the* conspiracy  to  bring  to 
Frankfort  and  keep  here  the  band  of  men, 
supplied  with  arms  and  ammunition.  Such 
things  are  not  done  vainly  or  without  a  pur- 
pose. No  jury  of  intelligence  could  believe 
that  such  an  armament  could  be  organized 
and  brought  to  the  seat  of  government  but 
for  the  purpose  of  intimidation.  Whether 
they  might  not  also  infer,  from  the  fact  that 
so  many  of  the  state  militia  were  brought 
along  dressed  in  citizens'  clothes,  that  the 
purpose  was  to  use  this  militia  as  state 
troops  to  protect  them  from  arrest,  or  to 
hold  their  own  against  the  civil  authorities, 
we  need  not  determine.  In  any  view  of  the 
facts,  the  enterprise  was  a  felony,  producing 
a  condition  of  anarchy  at  the  state  govern- 
ment, and  the  peace  and  good  name  of  the 
state  require  that  the  majesty  of  the  law 
should  be  upheld  in  such  a  manner  that  it 
will  not  be  repeated.  It,  of  necessity,  con- 
templated such  a  state  of  things  that  vio- 
lence, if  not  bloodshed,  would  follow  in  its 
wake,  and,  where  a  homicide  was  committed 
in  furtherance  of  it,  appellant,  who  was  its 
director,  was  clearly  guilty  of  murder. 

To  reverse  the  judgment  of  conviction  on 
the  facts  which  are  either  admitted,  or  so 
clearly  established  as  to  be  beyond  contro- 
versy, is  not  only  to  delay  justice,  but  to 
give  no  force  to  the  statute  providing  that 
such  judgments  may  only  be  reversed  when, 
on  the  whole  record,  the  court  is  satisfied 
the  substantial  rights  of  the  accused  have 
been  prejudiced.  We  therefore  dissent  from 
the  opinion  of  the  court. 

Paynter,  Ch.  J.,  and  Hobson,  J.»  concur 
in  this  dissent. 

A  petition  for  modification  having  been 
filed,  Dn  Relle,  J.,  on  June  22,  1001, 
handed  down  the  following  response: 

The  court  is  of  opinion  that  the  defense 
should  have  been  permitted  to  contradict 
the  witness  Sinclair's  denial  of  a  conversa- 
tion asked  for  on  cross-examination  which 
tended,  if  true,  to  show  that  his  testimony 
had  been  purchased.  The  majority  are  also 
of  opinion  that  a  witness  may  be  permitted 
to  explain  what  he  meant  by  spoken  words, 
but  not  what  he  meant  by  written  words, 
unless  ambiguity  exists  as.  to  their  meaning, 
and,  further,  that  the  rulings  of  the  trial 
court  as  to  the  admissibility  of  explanations 
of  written  words  were  correct.  To  the  ex- 
tent indicated,  the  opinion  is  extended,  and 
the  petition  is  overruled. 


Annie  O.  FITE,  Appt., 

V. 

W.  E.  FITE. 
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A    dificharere    In    bankruptcy     Inclnde* 
liability  ni|der  a  Judflrment  for  future  . 


NoTB. — For  alimony  as  debt  provable  under 
state  insolvency  law,  see  the  earlier  case  in  this 
series  of  Noyes  v.  Hubbard  (Vt.)  15  L.  R.  A. 
394. 
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instalnieiitM  of  alimony,  where  the  state 
law  makes  the  husband  an  ordinary  debtor 
under  such  judgment  for  a  fiied  sum  of  money 
that  his  estate  is  liable  for  in  the  same  man- 
ner that  it  would  be  for  a  debt  due  upon  any 
contract. 

(February  28,  1901.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Circuit  Court  for  Braoken  County 
discharging  a  rule  against  defendant  to  show 
4!ause  why  he  should  not  be  punished  for  con- 
tempt for  failing  to  comply  with  the  provi- 
sions of  a  judgment  against  him  for  alimony. 
A.fjfirtned. 

The  facts  are  stated  in  the  opinion. 

Messrs,  George  Doniphan  and  A.  E. 
VrillBon  for  appellant. 

Mr.  F.  T.  Fox,  for  appellee: 

l*hi6  debt,  not  being  found  or  mentioned 
in  any  one  of  the  four  exceptions  found  in 
the  bankruptcy  act,  i?  a  provable  debt,  and 
4x>nsequently  the  bankrupt  is  released  from 
it.  In  any  event  it  is  either  a  provable  debt 
because  not  specified  in  the  exceptions^  or 
he  is  released  by  his  discharge  because  this 
debt  is  not  excepted  by  the  law. 

Re  Chambers,  98  Fed.  865,  2  N.  B.  N.  Rep. 
664;  Tyler  v.  Tyler,  99  Ky.  32,  34  S.  W. 
«08:  Re  Xowell  99  Fed.  931 ;  Re  Van  Orden, 
4)6  Fed.  86,  1  N.  B.  N.  475. 

The  judgment  establishes  the  indebted- 
ness, and  becomes  the  evidence  of  the  debt 
It  creates. 

Black  V.  McClelland,  12  Nat.  Bankr.  Reg. 
481,  Fed.  Cas.  No.  1,462;  Zimmer  v.  Schlee- 
hauf,  115  Mass.  52;  Grouch  v.  Gridley,  6 
Hill,  250;  2sHchol8  v.  Disaler,  31  N.  J.  L.  473, 
«6  Am.  Dec.  219. 

Gnfljf  J.,  delivered  the  opinion  of  the 
X»urt: 

At  the  July  term,  1898,  of  the  Bracken 
circuit  court,  the  appellant  obtained  a  di- 
vorce from  the  appellee  and  was  given  the 
«ire  and  custody  of  their  two  infant  chil- 
dren. It  is  further  adjudged  that  the  de- 
fendant pay  the  cost  of  the  suit,  including  an 
Attorney's  fee  of  $50  for  plaintiff's  attorney. 
The  following  also  appears  in  the  said  judg. 
nient:  "It  is  ordered  and  adjudged  that 
from  this  date  the  defendant  pay  to  the 
plaintifT,  as  and  for  alimony,  the  sum  of 
twenty-five  dollars  per  month,  payable  on 
the  7th  day  of  each  month  henceforth,  which 
may  be  collected  by  execution,  or  by  other 
process  or  orders  of  this  court."  At  the 
March  term,  1900,  of  the  said  circuit  court, 
the  appellant,  then  plaintiff,  moved  the  court 
to  redocket  the  aforesaid  case  of  Annie 
O.  Fite  against  William  E.  Pite;  and  plain- 
tiff claimed  that  the  defendant  has  failed 
to  pay  any  instalment  of  the  alimony  since 

the  day  of ,  1899,  and  asked  the 

<50urt  to  enforce  its  order,  and  to  issue  a 
writ  returnable  forthwith  against  the  de- 
fendant to  show  cause  why  he  has  so  failed, 
jind  why  he  should  not  be  punished  for  con- 
tempt. The  plaintiff  also  moved  the  court 
to  require  the  defendant  to  pay  a  monthly 
stipend  for  the  support  of  the  children 
awarded  to  her.  The  court  proceeded  to  re- 
docket  the  suit  aforesaid,  and  issued  the  i 
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rule  prayed  for,  returnable  to  the  March 
term,  1900,  of  the  said  court.  The  response 
of  the  defendant  showed  that  since  Febru- 
ary 10,  1900,  he  was  adjudged  a  bankrupt 
by  the  district  court  of  the  United  States 
for  the  district  of  Kentucky,  and  filed  his 
discharge  in  bankruptcy,  and  prayed  that 
an  order  be  entered  enjoining  the  plaintiff 
and  George  Doniphan  from  further  proceed - 
insf  to  collect  said  sums  of  money,  or  from 
enforcing  said  judgment  against  the  defend- 
ant. The  discharge  referred  to  is  aa  fol- 
lows: 

It  is  therefore  ordered  by  this  court  that 
William  E.  Fite  be  discharged  from  all 
debts  and  claims  which  are  made  provable 
by  said  acts  against  his  estate,  and  which 
existed  on  the  24th  day  of  Novem-ber,  a.  d. 
1898,  on  which  day  the  petition  for  adjudi- 
cation was  filed  by  him,  excepting  such 
debts  as  are  by  law  excepted  from  the  op- 
eration of  a  discharge  in  bankruptcy. 

Witness:  The  Hon.  Walter  Evans,  Judge 
of  said  District  Court,  and  the  seal  thereof, 
this  15th  day  of  June,  a.  d.  1900. 

Thomas  Speed,  Clerk. 

The  reply  of  plaintiff  traverses  the  factor 
claim  that  the  discharge  relied  on  by  defend- 
ant is  any  bar  to  the  collection  of  her  claim. 
At  the  October  term,  1900,  of  the  said 
Bracken  circuit  court,  the  court,  after  recit- 
ing the  matters  and  things  in  controversy, 
rendered  the  following  judgment:  ''Upon 
proof  heard  and  argument  of  counsel,  the 
couirt  finds,  further,  that  the  defendant  is 
in  arrears  in  the  payment  of  the  instalments 
of  alimony  to  OctoH[)er  7,  1900,  in  the  sum 
of  $417.41,  and  of  that  sum  $117.41  was  due 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy  by  defendant,  and  $300  has  since 
accrued;  also  that  from  and  after  the  7th 
day  of  October,  1900,  the  alimony  instal- 
ments, at  the  rate  of  $25  per  month,  are 
accruing  and  will  accrue  under  the  herein- 
after set  out  judgment;  that  alimony  ac- 
crued and  to  accrue  under  the  aforesaid 
judgment  is  a  provable  claim  in  bankruptcy, 
and  the  discharge  of  the  defendant  in  bank- 
ruptcy operated  as  a  discharge  of  all  moneys 
due,  or  to  become  due,  as  and  for  alimony. 
It  is  therefore  ordered  and  adjudged  that 
the  plaintiff's  motion  herdn  be,  and  it  is, 
overruled.  The  rules  issued  against  the  de- 
fendant are  discharged.  The  response  by 
the  defendant,  filed  July  15,  1900,  herein, 
is  adjudged  sufficient,  and  in  accordance 
with  the  prayer  of  said  response  the  plaintifT 
herein,  Annie  0.  Fite,  is  perpetually  en- 
joined and  restrained  from  collecting,  or  at- 
tempting to  collect,  from  the  defendant  the 
sums  aforesaid,  or  any  other  sums  accruing 
under  said  judgment."  Plaintiff's  motion 
to  vacate  or  modify  the  foregoing  judgment 
was  overruled;  hence  this  appeal. 

The  question  presented  for  decision  is 
whether  appellee's  discharge  in  bankruptcy 
is  a  bar  to  the  prosecution  or  collection  of 
the  alimony  theretofore  adjudged  to  appel- 
lant. Bv  §  1  of  the  bankruptcy  act  of 
July   1,*1898    [30   U.   S.   Stat,  at  L.   544, 
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chap.  341],  it  is  said  that  "  'debt'  shall  in- 
clude any  debt,  demand^  or  claim  provable 
in  bankruptcy;    'discharge'  shall  mean  the 
release  of  a  bajfikrupt  from  all  of  his  debts 
which  are  provable  in   bankruptcy,  except 
such  as  are  excepted  by  this  act."     By  § 
€3  of  said  act^    the   debts    which    may    be 
proved    are    stated    thus:       "Debts    of  the 
bankrupt  may  be  proved  and  allowed  against 
his  estate  which  are  a  fixed  liability,  as  evi- 
denced  by  a  judgment  or  an  instrument  in 
writing,  absolutely  owing  at  the  time  oi  the 
filing  of  the  petition  against  him,  whether 
then  i»ayable  or  not,  with  any  interest  there- 
on which   would  have  been  recoverable  at 
that  date  or  with  a  rebate  of  interest  upon 
sudi  as  were  not  then  payable  and  did  not 
bear  interest.     .     .     ."     By  §  17  it  is  pro- 
vided:    ''A   discharge  in  bankruptcy   shall 
release    a    bankrupt  from  all  his  provable 
debts,  except  such  as  are  due  as  a  tax  levied 
by  the  United  States,  the  state,  county,  dis- 
trict, or  municipality  in  which  he  resides; 
judgments  in  actions  for  frauds,  or  obtain- 
ing property  by  false  pretenses  or  false  rep- 
resentations, or  for    wilful    and    malicious 
injuries  to  the  persons   or    property  of  an- 
other; have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of 
the  creditor  if  known  to  the  bankrupt,  un- 
less   such    creditor    had    notice    or    actual 
knowledge  of  the  proceedings  in  bankruptcy ; 
or  were  created  by  his  fraud,  embezzlement, 
misappropriation,  or  defalcation  while  act- 
ing as  an  officer  or  in  any  fiduciary  capac- 
ity."   The  district  court  of  Kentucky,  in  Re 
Houston,  04  Fed.  110,  had  under  considera- 
tion the  precise  question  involved  in  the  case 
at  bar.     It  appears  from  the  opinion  in  the 
ca.se  supra  that  the  circuit  court  of  Camp- 
bell county  had  committed  to  jail  the  peti- 
tioner for 'the  reason  that  he  had  failed  and 
reffised  to  pay  a  judgment  against  him  for 
alimony  in  weekly  instalments  of  $5  each, 
notwithstanding  his  discharge  in  bankrupt- 
cy.   The  petitioner  appealed  to  said  district 
court  to  be  released  under  a  writ  of  habeas 
corpus.     The    district    court,    among    other 
things,  said:        "Among  those  benefits  was 
that  of  claiming  a  discharge  from  all  liabil- 
ities of  every  character  which,  by  the  terms 
of  the  bankrupt  law,  were    provable    debts 
a^inst  his   estate,  with  certain  exce|>tions 
fpeeified  in  the  act."     The  court  then  refers 
to  §   1    of  said  act,  heretofore  quoted,  and 
then  said:        "Whether  wisely  or  unwisely, 
Congress  did  not  in  fact,  in  §  63,  distinguish 
bHween   judgments  for  alimony  and   other 
judgments,  when  including  them  in  the  list 
cf  provable  debts;  nor  did  it,  in  §  17,  in- 
clude judgments  of  that  class  among  those 
aot  to  be  affected  by  a  discharge  in  bank- 
ruptcy.    The   bankrupt  court  in  this   case 
had  so  decided  on  the  ihotion  for  a  stay  of 
prGeeedinga,   and  had  directly  passed  upon 
the  qnestion  in  holding  that  a  stay  should 
le  ordered.        While,  in  making  the  order 
for  a  stay   of  proceedings,    the  court    only 
Wiked  at  the  question  from  the  standpoint 
d  the  past-due  instalments  of  alimony,  it  is 
«trongly  inclined  to  the  opinion  that  the  pe- 
nilUr  form  of  judgment  by  which  alimony 
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is  usually  allowed  may  be  properly  classed 
among  certain  of  the  unliquidated  demands 
of  the  bankrupt,  to  be  liquidated  and  made 
certain  in  amount  pursuant  to  §  63  of  the 
act.  and.  if  the  state  law  gave  it  priority, 
such  judgments  could  be  allowed  a  prefer- 
ence of  payment  out  of  the  assets.  And  it 
should  not  be  overlooked  that  the  court  of 
appeals  of  Kentucky  in  the  case  of  Tyler  v. 
Tyler,  00  Ky.  at  page  34,  34  S.  W.  800,  in 
speaking  of  a  judgment  against  the  husband 
for  alimony,  said  that  it  ^makes  him  an  or- 
dinary debtor  to  the  wife  for  a  fixed  sum  of 
money,  that  his  estate  is  liable  for  in  the 
same  manner  that  it  would  be  for  a  debt 
due  upon  any  contract.'  But  whether  the 
judgment  be  a  fixed  liability  or  a  contingent 
one  is  immaterial  in  this  case,  because  all 
these  questions  must  be  settled  and  disposed 
of  in  the  bankruptcy  court  alone,  and,  while 
the  judgment  of  the  court  thereon  may  be 
eiToneous,  it  is  not  void,  nor,  so  long  as  it 
remains  unreversed,  is  it  to  be  disregarded 
by  the  state  court.  .  .  ."  It  will  be 
seen  from  the  judgment  of  the  Bracken  cir- 
cuit' court  that  the  court  heard  proof,  which, 
however,  is  not  certified  to  us;  and  it  must 
be  presumed  that,  so  far  as  testimony  af- 
fects the  judgment,  the  same  was  amply  suf- 
ficient to  authorize  the  judgment  rendered. 
It  may  be  conceded  that  some  state  courts 
have  reached  a  different  conclusion.  But  it 
is  also  true  that  the  law  in  some  of  the 
states  in  regard  to  alimony  differs  materi- 
ally from  the  law  of  this  state  as  declared 
in  Tyler  v.  Tyler,  00  Ky.  34,  34  S.  W.  800. 
It  may  be  in  order  to  remark,  further,  that 
,the  honorable  judge  of  the  district  court  of 
Kentucky  was  a  member  of  Congress  when 
the  bankrupt  law  under  consideration  was 
enacted,  and  taking  that,  together  with  the 
well-kno^vn  legal' ability  of  the  judge,  into 
consideration,  his  opinion  in  respect  to  said 
law  is  entitled  to  very  great  consideration. 
This  court  has  nothing  to  do  with  the  ques- 
tion of  sentiment  that  may  be  supposed  to 
enter  into  the  question  under  consideration, 
nor  can  the  moral  duty,  if  such  there  be, 
resting  upon  the  appellee  to  pay  the  alimony 
in  question,  be  considered  in  determining 
the  law  governing  the  case.  This  court 
must  respect  and  obey  the  law  as  it  exists. 
Judgment  affirmed. 


Claude  W.  BECKER,  by  Next  Friend,  Appt., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 


I 


Ky. 
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1.     In  case  a  yonnir  fflrl  ^vvhom  a  boy  is 
escorting:   acroBS     a    railroad    bridflre 

Note. — For  other  authorities  In  this  series  as 
to  voluntarily  Incurring  dangler  to  save  life  of 
another  person  as  contributory  negligence, 
see  Corbln  v.  Philadelphia  (Pa.)  40  L.  R.  A. 
715.  and  note;  and  West  Chicago  Street  R.  Co. 
v.  Llndernian   (111.)  52  L.  R.  A.  655. 

For  duty  of  railroad  company  to  trespassers 
on   track,   see  Toomey   v.   Southern   P.   R.   Co. 
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falls  In  attempting  to  escape  from. an  ap- 
proaching train,  he  is  not  guilty  of  contribu- 
tory negligence  in  remaining  on  the  bridge 
and  attempting  to  rescue  her. 

2.  *  Mr'hether  or  not  those  In  chargre  of 
an  entclne  approaching:  a  brldgre  sa^v 
children  on  the  bridflre  in  time  to  stop 
the  train  before  striking  them  is  for  the  Jury, 
where  the  evidence  shows  that  the  engineer 
could  have  seen  the  whole  length  of  the 
bridge  for  more  than  1,000  feet  before  reach- 
ing it,  and  that  the  train  was  running  up 
grade,  in  view  of  the  risk  that  would  result 
to  the  train  by  running  onto  the  bridge  with- 
out looking  to  see  if  it  was  In  good  condition. 

3.  A  trespasser  on  a  railroad  bridsTC* 
Trhen  discovered  by  those  in  charge  of  an 
ap{)roachlng  train,  must  be  given  a  reason- 
able chance  to  escape  from  the  bridge  In  safe- 
ty, by  checking  the  speed  of  the  train. 

(April  12,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries. al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Harding,  John  W. 
Rawlings,  and  Emmet  V.  Pnryear  for 
appellant. 

Messrs.  J.  W.  Alcorn,  Edward  W. 
Hlnee,  and  Charles  R.  McDowell,  with 
Mr.  B.  D.  Warfield,  for  appellee  in  sup- 
port of  petition  for  rehearing: 

If  the  fireman  on  the  engine  owes  no  duty 
of  lookout  when  a  train  is  running  rapidly 
along  a  principal  street  of  a  populous  town 
like  Newport  (Louisville  d  N.  R.  Co.  v. 
Creigkton,  20  Ky.  L.  Rep.  1691,  50  8.  W. 
227),  with  how  much  greater  reason  must 
the  court  hold  that  there  id  no  presumption 
that  the  fireman  has  actually  discovered  the 
peril  of  a  person  on  the  track  in  front  of 
an  engine  at  a  point  where  no  lookout  is  due, 
either  by  the  engineer  or  fireman,  or  anyone 
else? 

The  fallacy  of  the  court's  argument  lies 
in  this:  It  concedes  that  there  was  no 
primary  duty  to  discover  appellant's  peril, 
out  holds  that  the  duty  arose  incidentally, 
because  we  might  have  discovered  his  peril, 
which  we  were  not  bound  to  do,  while  we 
were  looking  out  for  something  else  which 
we  were  bound  to  see.  Such  a  ruling  puts 
persons  to  whom  the  duty  of  lookout  is  due 
exactly  on  the  same  footing  as  persons  to 
whom  no  duty  is  due,  and  ignores  the  set- 
tled principle  of  law  that  no  person  can  com- 
plain of  the  failure  to  perform  a  duty  ex- 
cept the  one  to  whom  the  duty  is  due. 

Neicport  Netcs  d  M.  Valley  R.  Co.  v. 
Denser,  97  Ky.  95,  29  S.  W.  973. 

It  was  not  the  duty  of  the  engineer  to  see 
that  the  bridge  was  safe  before  crossing  it. 


Devlin  v.  Wabash,  8t.  L.  d  P.  R.  Co.  87 
Mo.  545. 

The  testimony  as  to  the  distance  at  which 
the  engineer  could  have  seen  the  bridge,  and 
as  to  the  distance  at  which  the  train  could 
have  been  stopped,  is  wholly  irrelevant  and 
incompetent.  Not  one  of  the  persons  who 
testified  on  this  point  had  ever  ridden  on  an 
engine  over  this  part  of  the  road,  or  had 
ever  handled  an  engine  at  all. 

Louisville  d  N.  R.  Co.  v.  Foard,  20  Ky. 
L.  Rep.  646,  47  S.  W.  342;  Flynn,  v.  Louis- 
ville R.  Go.  23  Ky.  L.  Rep.  67,  62  S.  W.  490. 

There  is  no  obligation  on  the  part  of  a 
railroad  company  to  be  on  the  lookout  for 
trespassers,  or  to  incidentally  discover  them 
when  keening  a  lookout  for  other  purposes, 
or  to  take  any  steps  for  their  safety  unless 
and  until  their  peril  is  actually  discovered. 

Louisville,  d  N.  R.  Co.  v.  Hoicard,  82  Ky. 
212;  Kentucky  C.  R.  Co.  y.  Oastineau,  83 
Ky.  119;  Scliackleford  v.  Louisville  d  N.  R, 
Co.  84  Ky.  43;  Vertrees  v.  Newport  News 
d  M.  Valley  R.  Co.  95  Ky.  314,  25  S.  W.  1 ; 
Brown  v.  Louisville  d  N.  R.  Co.  97  Ky.  228, 
30  S.  W.  639;  Shittenhelm  v.  Louisville  d 
iV.  R.  Co.  5  Ky.  L.  Rep.  325;  Louisville  d 
A^  R.  Co.  v.  Oreen,  5  Ky.  L.  Rep.  694; 
Louisville  d  N.  R,  Co.  v.  Cooper,  7  Ky.  L. 
Rep.  102;  Jjouisville  d  N.  R.  Co.  v.  Cox,  8 
Ky.  L.  Rep.  961 ;  Nichols  v.  Louisville  d- 
N.  R.  Co.  9  Ky.  L.  Rep.  702,  6  S.  W.  339; 
John  V.  Louisville  d  N.  R.  Co.  10  Ky.  L. 
Rep.  757,  10  S.  W.  417  j  Louisville  d  N.  R. 
Co.  V.  Hunt,  11  Ky.  L.  Rep.  825,  13  S.  W. 
276 ;  Louisville  d  N.  R.  Co.  v.  Dolph,  13  Ky. 
L.  Rep.  432;  Louisville  d  N.  R.  Co.  v. 
Thompson,  14  Ky.  L.  Rep.  815;  Oatts  v, 
Cincinnati,  N.  0.  d  T,  P.  R.  Co.  15  Ky.  L. 
Rep.  87,  22  S.  W.  330;  France  v.  Louiwille 
d  N.  R.  Co.  15  Ky.  L.  Rep.  244,  22  S.  VV. 
851;  Robinson  v.  Louisville  d  N.  R.  Co.  15 
Ky.  L.  Rep.  626,  24  S.  W.  625;  Hoskins  v. 
Louisville  d  N.  R.  Co.  17  Ky.  L.  Rep.  78, 
30  S.  W.  643;  Gherkins  v.  Louisville  d  X. 
R.  Co.  17  Ky.  L.  Rep.  201,  30  S.  W.  651 ; 
Eastern  Kentucky  R.  Co.  v.  Powell,  17  Ky. 
L.  Rep.  1051,  33  S.  W.  629;  Embry  v.  Louts- 
ville  d  N.  R.  Co.  18  Ky.  L.  Rep.  434,  36  S. 
W.  1123;  Louisville  d  N.  R.  Co.  v.  Wade,  18 
Ky.  L.  Rep.  549,  36  S.  W.  1125;  Chesapeake 
d  0.  R.  Co.  V.  Perkins,  20  Ky.  L.  Rep.  608, 
47  S.  W.  259 ;  Lyons  v.  Illinois  C.  R.  Co.  22 
Ky.  L.  Ren.  1032,  59  S.  W.  507. 

Even  where  the  peril  of  a  trespasser  is 
discovered,  this  court  haa  uniformly  held 
that  the  duty  of  stopping  the  train  does  not 
immediately  arise  unless  the  circumstances 
are  such  that  the  engineer  sees  at  once 
that  the  man  will  not  get  to  a  place  of 
safety  before  the  train  reaches  him. 

Ward  V.  Illinois  C.  R.  Co.  22  Ky.  L.  Rep, 
191,  56  S.  W.  807;  Cleveland.  C.  C.  d  fit.  L. 
R.  Co.  v.  Tartt.  49  L.  R.  A.  98,  39  C.  C.  A. 
568,  99  Fed.  369. 


(Cal.)  10  L.  R  .A.  139,  and  note;  Splcer  v. 
Chf-sapeake  &  O.  R.  Co.  (W.  Va.)  11  L.  R.  A. 
.S85  :  Patton  v.  East  Tennessee.  V.  &  G.  R.  Co. 
(Tenn.)  12  L.  R.  A.  184;  Clark  v.  Wilmington 
A  W.  R.  Co.  (X.  C.)  14  L.  R.  A.  749:  Parker  v. 
rennsylvania  Co.  (Ind.)  23  L.  R.  A.  .5r>2 :  Ward 
V.  Southern  P.  Co.  (Or.)  23  L.  R.  A.  71."> :  Raines 
v.  Chesapeake  &  O.  R.  Co.  (W.  Va.)  24  L.  R.  A. 
63  L.  R.  A. 


226:  Smith  v.  Norfolk  ft  S.  R.  Co.  (N.  C.)  25 
L.  R.  A.  287:  Pickett  v.  Wilmington  ft  W.  R. 
Co.  (N.  C.)  30  L.  R.  A.  257 ;  Cleveland,  C.  C.  ft 
St.  L.  R.  Co.  V.  Tartt  (C.  C.  App.  7th  C.)  49 
L.  R.  A.  98;  and.  some  cases  In  notes  to  Cincin- 
nati, I.  St.  L.  ft  C.  R.  Co.  V.  Cooper  (Ind.)  6 
L.  R.  A.  243 :  and  Daniels  v.  New  York  ft  N.  E. 
R.  Co.  (Mass.)  13  L.  R;  A.  248. 
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QnMjf  J,,  delivered  the  opinion  of  the 
court: 

It  is  substantially  alleged  in  the  petition 
that  one  Mary  Vanarsdale,  an  infant  be- 
tween twelve  and  fourteen  years  of  age,  was 
upon  the  railroad  bridge  of  the  de^ndant 
at  said  time  and  place,  and  in  front  of  said 
approaching  train,  and  in  great  da^n^er  and 
peril  of  being  run  over  by  said  tram,  and 
was  placed  in  said  danger  and  peril  afore- 
said by  the  gross  negligence  of  defendant  in 
failing  ta  slacken  said  speed  of  said  train 
after  it  became  aware  of  her  presence  on  said 
track  and  bridge,  and  by  the  gross  negli- 
gence of  the  defendant  in  failing  to  stop  said 
train  after  it  became  aware  of  her  presence 
on  said  track  and  bridge,  and  by  tne  gross 
negligence  of  the  defendant  in  the  operation 
of  said  train  after  it  became  aware  of  her 
presence  thereon,  and  that  defendant  became 
aware  of  ber  presence  on  said  bridge  in  am- 
ple time  to  slacken  the  speed  of  said  train 
to  avmd  running  over  and  upon  her  and  re- 
lieve her  of  said  danger  and  peril.  It  is  fur- 
ther alleged  that  plaintiff,  Becker,  under- 
took to  rescue  the  said  Vanarsdale  from  her 
peril  and  dan&;er,  and  to  enable  her  to  escape 
from  being  killed  by  said  train  by  the  gross 
negligence  of  defendant,  and  in  his  efforts 
to  reiicue  said  Vanarsdale,  and  while  he 
was  endeavoring  to  do  so,  the  train  ran  over 
him,  knocking  him  from  said  bridge,  and 
permanently  injuring  him,  to  the  damage  of 
$5,000,  for  which  he  prayed  judgment.  The 
an«!wer  denies  that  on  the  occasion  men- 
tioned it  could  have  slackened  the  speed  of 
its  train  any  more  than  it  did  after  it  be- 
came aware  of  the  presence  of  said  Vanars- 
dale and  plaintiff,  or  that  after  it  became 
aware  of  their  presence  on  the  bridge  it 
could  have  avoided  running  over  them.  De- 
nies any  negligence  at  all.  The  answer  may 
also  be  treated  as  pleading  contributory  neg- 
ligence upon  the  part  of  the  plaintiff.  It  is 
also  pleaded  that  neither  plaintiff  nor  Van- 
arsdale had  any  right  to  be  upon  the  bridge 
in  question.  The  affirmative  averments  of 
the  answer  were  properly  denied  by  reply. 
After  the  pleadings  were  made  up,  and 
various  motions  disposed  of,  which  we  deem 
it  unnecessary  to  notice,  the  trial  was  en- 
tered into;  and  at  the  conclusion  of  plain- 
tiff's testimony  the  court,  upon  motion  of 
defendant,  instructed  the  jury  peremptorily 
to  find  for  the  defendant,  which  was  accord- 
ingly done.  And,  plaintiff's  motion  for  a 
new  trial  having  been  overruled,  he  prose- 
cutes this  appeal. 

The  sole  question  presented  for  deoiaion 
18  whether  the  plaintiff  was  entitled  to  have 
the  case  submitted  to  the  jury,  or,  in  other 
words,  was  there  sufficient  evidence  from 
which  the  jury  might  find  a  verdict  for  the 
plaintiff?  It  appears  from  the  evidence  in 
this  case  that  five  children,  to  wit,  Ed. 
Hunn,  Katie  Hood,  Lillie  Owens,  Mary  Van- 
arsdale, and  plaintiff,  the  ages  of  whom  are 
about  as  follows:  Lillie  Owens,  between 
ei^ht  and  nine;  Ed.  Hunn,  in  his  fourteenth 
year ;  Katie  Hood,  about  fifteen ;  Mary  Van- 
ars-dale, between  tw^elve  and  thirteen :  and 
the  plaintiff,  in  his  fourteenth  year, — had 
L'oneto  the  creek  for  the  purpose  of  fishing, 
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and,  not  being  satisfied  with  the  first  point 
they  reached,  decided  to  go  to  another  place, 
and,  to  reach  it,  decided  to  cross  the  creek 
on  the  railroad  bridge,  and  while  crossing 
it  they  heard  or  by  some  means  became 
aware  of  the  approaching  freight  train,  and 
at  once  made  an  effort  to  get  out  of  the  way 
of  the  train,  by  continuing  to  cross  the 
bridge  to  the  other  side  of  the  creek.  Three 
of  the  party  escaped,  but  Miss  Vanarsdale, 
it  seems,  fell  through  between  the  ties  or 
bars  of  the  bridge;  and  the  plaintiff,  who 
seems  to^  have  been  her  escort,  sought  to 
rescue  her,  and  perhaps  pulled  her  up  once 
out  of  the  opening  in  which  she  had  fallen, 
but  she  again  fell  into  another,  and  as  the 
result  of  this  delay  she  was  killed,  and  the 
plaintiff  suffered  the  injuries  sued  for  in 
this  action.. 

It  is  the  contention  of  appellee  that  plain- 
tiff had  no  right  to  be  on  the  bridge,  and 
that  it  owed  him  no  dutv  until  after  it  dis- 
covered his  peril,  which  it  claims  it  did  not 
do  in  time  to  avoid  the  injury;  also  that  he 
was  guilty  of  such  contributory  negligence 
as  to  bar  his  right  to  recover.  It  is  evident 
that  it  was  the  legal  right  as  well  as  the 
moral  duty  of  the  plaintiff  to  remain  with 
and  seek  to  rescue  his  companion,  and,  so 
far  as  that  question  is  concerned,  the  law 
seems  to  be  well  settled  that  he  was  not 
guilty  of  any  conti'ibutory  negligence  for 
remaining  on  the  said  bridge  for  the  pur- 
pose of  saving  the  life  of  his  companion. 

It  is  the  contention  of  appellant  that  the 
defendant  or  its  agents  discovered  those 
parties  upon  the  bridge  in  ample  time  to 
have  slackened  the  sp^d  of  the  train  so  as 
to  enable  the  ])laintiff  to  have  avoided  the 
danger.  The  evidence  conduces  to  show  that 
the  engineer  could  see  the  whole  bridge  from 
a  distance  of  9G0  feet,  and  one  standing  on 
the  track  at  the  bluff  can  see  the  whole 
length  of  the  bridge  for  320  yards;  that  a 
man  in  the  cab  could  see  the  train  120  feet 
further  back.  Tlie  proof  also  conduces  to 
show  that  a  man  in  the  cab  could  see  the 
bridge  120  feet  further  back  than  if  on  the 
ground.  It  is  also  evident  from  the  proof 
that  for  a  considerable  distance  from  the 
bridge  it  is  up  grade  in  reaching  the  bridge 
in  question.  There  is  also  some  proof  tend- 
ing to  show  that  someone  on  the  engine  was 
seen  to  put  his  head  out,  as  if  looking  to- 
wards the  bridge,  at  some  distance  from  it. 
It  seems  to  us,  from  the  evidence,  that  the 
jury  were  authorized  to  believe  and  to  have 
found  that  the  defendant's  agents  and  serv- 
ants saw  those  children  upon  the  bridge  in 
ample  time  to  have  so  slackened  the  speed 
of  the  train  as  to  enable  them  to  have  es- 
caped the  danger.  There  is  hardly  room  to 
doubt  this,  from  the  map  and  evidence  filed 
in  this  action.  It  is  not  at  all  reasonable 
to  suppose  that  the  defendant,  if  it  had  a 
right  to  do  so,  was  indifferent  as  to  the  con- 
dition of  the  bridge  it  had  to  cross.  It  can 
hardly  be  presumed  that  the  defendant 
woultl  not  feel  enough  of  interest  in  its  own 
train  and  those  aboard  to  risk  running  on 
the  bridge  without  looking  to  see  whether 
tlie  brid-ge  was  in  a  condition  to  be  crossed 
in  safety  to  the  crew,  and  if  the  defendant 
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was  on  the  lookout  it  must  have  seen  those 
children  in  time  to  have  slackened  the  speel 
of  the  train  and  thus  have  prevented  the  in- 
jury. The  reasonable  conclusion  is  that  the 
children  were  seen,  but  the  defendant  sup- 
posed that  they  had  ample  time  to  complete 
the  crossing  of  the  bridge  and  thus  escape 
injury,  which  the  proof  evidently  shows 
they  would  have  done  but  for  the  misfor- 
tune of  Miss  Vanarsdale  in  falling  between 
the  ties  or  bars  of  the  bridge.  If  it  be  con- 
ceded that  the  plaintiff  was  a  trespasser, 
and  that  defendant  owed  him  no  duty  except 
to  protect  him  after  discovering  his  peril, 
it  is  clear  that  when  discovered  upon  the 
bridge  the  defendant  should  have  ffiven  him 
ample  time  to  have  escaped.  If  he  had  simp- 
ly been  on  the  railroad  track  in  the  open 
country,  it  might  be  said  that  defendant  had 
a  right  to  presume  that  he  would  step  off 
the  track  and  get  out  of  the  way  of  the 
train;  but  if  a  party,  having  started  to 
cross  a  bridge  of  as  much  length  as  the  one 
under  consideration,  had  no  means  of  es- 
cape except  to  reach  the  termination  of  the 
bridge,  common  humanity  demands  that, 
even  if  a  trespasser,  he  should  not  be  wan- 
tonly run  over^  but  should  have  a  reasonable 
chance  to  cross  the  biidge  in  safety.  A  few 
minutes'  delay  of  the  train  would  have 
saved  plaintiff  the  great  personal  injury 
which  he  suffered  in  the  vain  attempt  to 
save  the  life  of  the  little  girl  with  him.  It 
is  said  in  2  Shearm.  &  Redf.  Neg.  §  483. 
"The  rule  stated  in  §  99,  that  the  plaintiff 
may  recover,  notwithstanding  his  contribu- 
tory negligence,  if  the  defendant,  after  be- 
coming chargeable  with  notice  of  the  plain- 
tiff's danger,  failed  to  use  ordinary  care  to 
avoid  injuring  him,  has  been  enforced  in 
many  railroad  cases.  .  .  .  Thus,  a  loco- 
motive engineer  or  motorman,  after  becom- 
ing  aware  of  the  presence  of  any  person  on 
or  dangerously  near  the  track,  however  im- 
prudently or  wrongfully,  is  bound  to  use  as 
much  care  to  avoid  injury  to  him  as  he 
ought  to  use  in  favor  of  one  lawfully  and 
properly  upon  the  track;  that  is  to  say,  or- 
dinary care  with  respect  to  anticipating  in- 
jury before  it  becomes  imminent,  and  the 
utmost  care  and  diligence  of  which  he  is 
personally  capable  after  he  knows  that  it  is 
imminent.  He  must  promptly  use  all  the 
usual  signals  to  warn  the  trespasser  of  dan- 
ger, and  he  must  also  check  the  speed  of  his 
train,  and  even  bring  it  to  a  full  stop,  if 
necessary,  unless  the  circumstances  are 
such  as  to  justify  him,  acting  prudently,  in 
believing  that  the  traveler  sees  or  hears  the 
train,  and  will  step  off  the  track  in  ample 
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time  to  avoid  all  danger  without  any  dim- 
inution  of  the  speed  of  the  train.  These 
rules  apply  to  all  cases,  even  of  the  most 
outrageous  negligence  on  the  part  of  a  per- 
son on  the  track, — as,  for  example,  where 
a  person  attempts  to  cross  in  the  very  front 
of  a  train^  or  where  children  or  drunkards- 
have  actually  fallen  asleep,  lying  across  the 
rails.  If  the  engineer  becomes  aware  of 
anything  lying  upon  or  dangerously  near  the 
track,  which  may  possibly  be  a  human  be- 
ing or  a  valuable  animal,  he  is*  bound  to 
check  the  speed  of  his  train  so  as  to  enable 
him  to  stop  in  time  to  avoid  injury;  and,  if 
injury  ensues  from  his  neglect  to  do  this, 
his  sincere  belief  that  the  object  w&s  worth- 
less is  of  no  defense.  In  general,  an  en- 
gineer has  the  right  to  assume  that  a  per- 
son walking  upon  the  track  is  free  to  act^ 
and  is  in  possession  of  all  ordinary  facul- 
ties, and  will  therefore  act  with  ordinary 
prudence;  but,  when  the  conduct  of  thV 
traveler  is  such  as  to  excite  a  doubt  of  this^ 
the  engineer  is  bound  to  use  greater  caution, 
and  to  check  or  even  stop  the  train,  as  may 
be  necessary.  So,  where  he  sees  a  littfe 
child  upon  the  track,  he  has  no  right  to  as- 
sume that  the  child  will  use  the  same  dis- 
cretion for  its  own  protection  as  an  older 
person  would;  and  he  must  bring  the  speed 
of  the  train  under  control  as  quickly  as  pos- 
sible, so  as  to  be  able  to  stop  it  altogether 
if  the  child  does  not  appreciate  its  danger.'' 
In  §  484,  Id.,  it  is  said :  "The  rule  stated 
in  the  last  section,  however,  does  not  cover 
the  whole  ground.  The  defendant  is  re- 
sponsible, not  only  for  what  he  actually 
knows,  but  for  that  which  he  is  bound  to 
know.  It  is  clear  that  the  frequent  state- 
ments that  contributory  negligence  is  an 
absolute  bar  to  recovery,  except  where  the 
defendant's  conduct  has  been  'reckless,"wil- 
ful,'  or  Svanton/  or  even  grossly  negligent, 
are  not  sound.  No  courts  have*  in  actual 
practice  adhered  to  this  imaginary  rule.  It 
has  been  explicitly  overruled,  and.  indeed,, 
it  has  been  explained  away  or  disavowed  by 
courts  which  had  previously  stated  it." 

After  a  careful  consideration  of  the  evi- 
dence in  this  case,  as  well  as  the  law  appli- 
cable thereto,  we  are  clearlv  of  the  opinion 
that  the  court  erred  in  giving  the  perempt- 
ory instruction.  The  evidence  made  a  prima 
facie  case  which  would  entitle  plaintiff  to 
recover. 

The  judgment  appealed  from  is  there fore^ 
reversed,  and  the  cause  remanded,  with  di- 
rections to  award  plaintiff  a  new  trial,  and 
for  proceedings  consistent  herewith. 

Rehearing  denied  June  20,  1901. 
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Elizabeth  TRUDEIX,  Admx.,  etc.,   of    Wil- 
liam   Trudell,    Deceased, 

GRAXD    TRUNK    RAILWAY    COMPANY 
OF  CANADA,  Plff,  in  Err, 


( 


,Mlch., 


) 


1.  A  boy  m.  little  o^er  se-ren  years  old, 
^'Iko  kno-vrs  and  appreciates  tlie  dan- 
Ker  of  beinar  on  a   railroad   traclc  in 

front  of  a  moving  train,  is  guilty  of  negligence 
as  matter  of  law  In  standing  on  a  traclc  on 
wlilch  a  train  is  approaching,  which  will  pre- 
plude  a  recorery  in  case  he  is  killed  by  the 
inln,  although  he  does  not  realize  that  a 
train  is  approaching  on  the  track  on  which  he 
is  standing. 

2.  A  railroad  company  1«  liable  for  tbe 
klUina:  of  a  boy  by  its  train  only  I>n  case 
of  gross  negligence,  where  he  was  trespassing 
on  a  track  remote  from  a  public  highway,  at 
a  place  where  those  in  charge  of  the  engine 
had  no  reason  to  expect  him  to  be. 

3.  One  in  cbarse  of  a  locomotive  is 
Jaatlfled  in  belicTlnflr  that  a  good-sized 
boy  on  the  track  in  front  of  the  train  will  step 
off  in  time  to  avoid  being  struck,  and  is  not 
reqaired  to  check  the  speed  of  the  train  until 
b^"  sees  that  the  boy  does  not  appreciate  the 
danger. 

(February  27,  1901.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

i/r.  E.  W.  Meddaugh,  with  Messrs. 
Geer  Jk  HTIlHams,  for  plaintiff  in  error: 

When  the  undisputed  evidence  shows 
that  the  decedent  fully  appreciated  the  dan- 
^r.  then  the  court  should  say,  as  a  matter 
of  law,  that  he  was  guilty  of  contributory 
negligence,  irrespective  of  his  age. 

Henderson  v.  Detroit  Citizens*  Street  R. 
Co.  116  Mich.  368,  74  N.  W.  525. 

Although  the  age  of  the  child  may  be  im- 
portant in  determining  the  question  of  con- 
tributory negligence,  or  the  duty  of  the 
company  after  discovering  him,  the  com- 
pany is,  in  general,  no  more  bound  to  keep 
its  premises  safe  for  children  who  are  tres- 
passers or  bare  licensees,  not  invited  or  en- 
ticed l^  it,  than  it  is  to  keep  them  safe  for 
adults. 

Elliott,  Railroads,  9  1259;  Morrissey  v. 
t^astem  R,  Co.  126  Mass.  377,  30  Am.  Rep. 
696;  Wright  ▼.  Boston  A  A.  R.  Co.  142 
Mass.  296,  7  N.  E.  866;  Glevelandy  C.  C.  d 
/ff.  L.  R.  Co.  V.  Adair,  12  Ind.  App.  569,  39 
N.  E.  i''\  40  N.  E.  822 ;  Woodruff  v.  tforth- 
-prn  P.  tc,  Co.  47  Fed.  689 ;  Chrystal  v.  Troy 
a  B.  R.  Co.  105  N.  Y.  164,  11  N.  E.  380, 
124  N.  Y.  519,  26   N.   E.    1103;    Masser  v. 


Chicago,  R.  I.  d  P.  R.  Co.  68  Iowa,  602,  27 
N.  W.  776;  Mitchell  v.  Philadelphia,  W.  d 
B.  R.  Co.  132  Pa.  226,  19  Atl.  28;  McDer- 
mott  V.  Kentucky  C.  R.  Co.  93  Ky.  408,  20 
S.  W.  380;  Louisville,  N.  0.  d  T.  R.  Co.  v. 
Williams,  69  Miss.  631,  12  So.  957;  0iven9 
V.  Kentucky  C.  R.  Co.  12  Ky.  L.  Rep.  950^ 
15  S.  W.  1057;  Nolan  v.  New  York,  N.  H.  d 
H.  R.  Co.  53  Conn.  461,  4  Atl.  106;  Ear- 
greaves  v.  Deacon,  25  Mich.  1;  Chicago  d 
N.  W.  R.  Co.  V.  8mith,  40  Mich.  504,  41  Am. 
Rep.  177,  9  N.  W.  830;  Ecliff  v.  Wabash.  8tr 
L.  d  P.  R.  Co.  64  Mich.  196,  31  N.  W.  180; 
Rahidon  v.  Chicago  d  W.  M.  R.  Co.  115 
Mich.  390,  39  L.  R.  A.  405,  73  N.  W.  386; 
Henderson  v.  Detroit  Citizens'  Street  R.  Co, 
'116  Mich.  368,  74  N.  W.  525;  Brague  v. 
Northern  C.  R.  Co.  192  Pa.  242,  43  Atl.  987 ; 
Dull  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  21 
Ind.  App.  571,  52  N.  E.  1013;  Wolfe  v. 
Peirce,  24  Ind.  App.  680,  57  N.  E.  555. 

Messrs.  William  Staeey  and  Frank  C« 
Cook  for  defendant  in  error. 

Long,  J.,  delivere<l  the  opinion  of  the 
court : 

This  action  is  brought  by  the  plaintiff,, 
as  administratrix  of  the  estate  of  Willian> 
Trudell,  deceased,  to  recover  damages  for 
injuries  resulting  in  the  death  of  ^he  latter^ 
a  boy  seven  years  and  four  months  old  at 
the  time  of  the  injury.  He  was  killed  about 
3  o'clock  on  Sunday  afternoon,  upon  defend- 
ant's track,  about  half  way  between  Mack 
avenue  and  Hale  street,  in  the  city  of  De- 
troit. At  the  place  where  the  injury  occur- 
red there  were  two  main  tracks  and  a  side 
track,  and  at  the  time  there  was  a  Lake 
Shore  train  coming  towards  him  from  the 
south,  on  the  east  main  track.  He  was- 
standing,  as  plaintiff  claims,  in  the  center 
of  the  west  main  track,  on  which  the  Grand 
Trunk  train  which  struck  him  was  ap- 
proaching from  the  north.  The  testimony 
is  somewhat  contradictory  as  to  whether  the 
boy  was  standing  on  this  track  when  he  was 
struck  or  was  attempting  to  cross  it.  Her- 
man Eckert,  a  boy  about  fourteen  years  of 
age,  testified  that  deceased  had  then  been 
on  that  track  about  two  minutes.  He  says 
he  called  the  boy's  attention  to  the  fact  that 
the  Grand  Trunk  train  was  coming,  and 
that  young  Trudell  said,  "That  train  is  on 
the  other  track;  it  can't  strike  me;"  that 
it  was  the  Lake  Shore  train  he  said  could 
not  strike  him;  that  the  witness  then  said 
to  him,  "hook  out,  Willie,  here  it  comes ; " 
and  then  the  boy  turned  round,  and  started 
to  run,  when  he  was  struck.  Anthony 
Karsnick,  who  saw  the  accident^  was  the 
only  other  witness  examined  by  the  plain- 
tiff. He  testified  that  Eckert  called  to  the 
boy,  and  told  him  the  train  would  strike 
him,  and  he  said  the  train  was  on  the  other 
track;  that  Eckert  called  to  him  again  to 


NoTB. — As  to  care  required  of  railroad  com- 
ptoy  to  prevent  injuring  small  children  on  track, 
^ee  Bottoms  v.  Seaboard  &  R.  R.  Co.  (N.  C.)  25 
L.  R.  A.  784,  and  note;  also  other  authorities 
in  this  aeries  as  follows :    Roth  v.  Union  Depot 

53L.R.A. 


Co.  (Wash.)  31  L.  R.  A.  855  :  and  Gunn  v.  Ohio 
River  R.  Co.   (W.  Va)   36  L.  R.  A.  575. 

As  to  dnty  to  trespassers  on  traolc  generally, 
see  Becker  v.  Louisville  &  N.  R.  Co.  (Ky.)  ante, 
267,  and  footnote  thereto. 
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get  off  the  track;  and  then  he  looked  around, 
and  started  to  run  off.  Both  these  boys  tes- 
tified substantially  that  the  deceased  knew 
enough  to  get  out  of  the  way  of  the  train  or 
he  w^ould  be  injured.  Young  Eckert  testi- 
fied tliat  he  was  a  eood  sized  boy  for  his  age; 
that  he  went  to  scnool,  and  understood  per- 
fectly w^ell  that  if  a  team  or  a  car  came 
along,  and  he  stood  in  front  of  it,  if  he  did 
not  get  out  of  the  way  he  would  be  hurt. 
The  testimony  showed  that  these  boys  were 
standing  on  the  siding,  throwing  stones  and 
playing  tag,  and  that  just  before  the  train 
came  along  deceased  went  upon  the  track 
of  the  defendant  company,  and  stood  there 
watching  the  Lake  Shore  train,  or  else  he 
attempted  to  cross  the  defendant's  track 
just  before  the  train  came  along.  There 
was  some  conflict  in  the  evidence  on  this 
point.  The  engineer  on  the  train  testified: 
^'As  near  as  I  can  recollect,  after  I  passed 
Mack  avenue  this  little  boy  ran  right  out 
from  behind  some  cars  in  front  of  my  en- 
gine. He  could  not  have  been  more  than 
15  feet  from  my  engine  when  I  first  dis- 
covered him.  I  was  keeping  a  close  lookout, 
and  at  no  time  before  or  after  I  reached 
Mack  avenue  did  I  see  him  on  the  track." 
The  fireman  testified  to  substantially  the 
same  thing.  The  plaintiff  introduced  some 
evidence  tending  to  show  that  the  defend- 
ant's train  at  the  time  was  running  at  a 
rate  of  from  30  to  35  miles  an  hour.  It  ap- 
peared titat  the  track  was  straight,  and 
that  an  object  as  large  as  this  boy  could 
have  been  seen  a  long  distance  from  the  cab 
of  the  engine.  The  court  below  submitted 
to  the  jury,  not  only  tlie  question  of  the 
negligence  of  the  deceased,  but  also  the 
question  of  the  defendant's  negligence.  Tlie 
jury  returned  a  verdict  for  the  plaintiff  for 
$500.     Defendant  brings  error. 

The  court  charged  the  jury  on  the  ques- 
tion of  the  defendant's  negligence  as  fol- 
lows: "It  is  incumbent,  obviously,  upon 
the  plaintiff  in  this  case,  ...  to  sat- 
isfy you,  gentlemen  of  the  jury,  that  the  de- 
fendant has  been  negligent,  and  that  the 
negligence  of  the  defendant  is  the  proxi- 
mate cause  of  the  injury,  because  no  dam- 
ages may  be  honestly  rendered  unless  the 
injury  of  which  the  plaintiff  in  a  case  like 
this  complains  of  comes  directly  from  the 
negligence  of  the  defendant.  Now,  you  have 
heard  the  testimony  in  this  case,  and  if 
you  shall  find  in  tliis  case  that,  at  a  point 
sulTicient  for  the  engineer  to  have  come  to  a 
stop, — to  have  controlled  his  engine, — it  be- 
came, or  should  have  become,  apparent  to 
him  that  the  child  was  not  going  to  leave 
the  track,  then,  and  under  those  circum- 
stances, I  say,  gentlemen  of  the  jury,  it  be- 
came his  duty  to  stop  his  engine.  But. 
unless  you  find  that  to  be  the  fact,  then  a 
verdict  must  be  rendered  for  the  defendant. 
It  is  for  you  to  say,  from  all  the  evidence 
in  the  case.  You  have  heard  the  testimony. 
You  have  heard  the  testimony  of  the  boy, 
who  stood.  I  think,  upon  the  flat  car,  or  in 
the  immediate  vicinity,  who  was  one  of  the 
companions,  who  stated  that  the  boy  stood 
in  the  center  of  the  track:  that  he  called 
his  attention  to  the  fact  that  the  Grand 
53  L.  R.  A. 


Trunk  train  was  coming  in,  and  he  said, 
'Oh,  no;  it  is  the  Lake  Shore  train.'  It  is 
for  you  to  say  whether  you  believe  that, 
from  the  evidence  which  has  been  submitted 
on  that  point,  it  was  possible  for  the  en- 
gineer of  that  train  to  have  seen  the  boy  at 
a  sufficient  distance  to  have  stopped  the 
train,  and  that  a  man  exercising  reasonable 
caution  in  his  position  would,  under  those 
circumstances,  have  stopped  the  train.  If 
that  is  so,  then  I  think  that  if  he 
could  have  seen  him  at  a  sufficient  distance 
to  have  stopped  or  controlled  the  train,  and 
if  he  failed  to  observe  that  degree  of  care 
which  other  men  under  like  circumstances 
would  have  observed,  then,  and  under  those 
circumstances,  the  company  is  guilty  of 
negligence,  but  not  otherwise.  Now,  you 
have  heard  the  testimony,  on  the  other 
hand,  of  the  engineer.  The  engineer  says 
that  when  he  was  coming  along,  at  the  rate 
which  you  may  find  that  he  was  coming,  the 
boy  suddenly,  at  a  short  distance  in  front 
of  the  train,  went  upon  the  track.  If  that 
is  so,  that  is  ob\dously  an  end  of  the  case, 
because,  under  those  circumstances,  no  neg- 
ligence could  be  predicated  of  those  who 
were  in  the  conduct  of  the  engine.  But  I 
think,  gentlemen  of  the  jury,  it  becomes  a 
question  for  you  to  detennine,  under  the 
circumstances  of  the  case,  whether  the  de- 
fendant is  or  is  not  guilty  of  negligence. 
There  is  one  further  thing  that  I  must  say 
to  you  upon  the  subject,  because,  as  I  have 
already  said  to  you,  not  only,  in  a  case  like 
this,  must  you  find  that  the  defendant  has 
been  guilty  of  negligence,  but  the  plaintiff 
must  not  be  guilty  of  contributory  negli- 
gence. As  I  said  before,  if  this  were  the 
ca.se  of  an  adult,  it  would  be  a  different 
case.  Under  those  circumstances,  not  only 
would  there  be  no  duty,  in  the  sense  in 
which  I  have  used  it,  on  the  part  of  the  com- 
pany to  stop,  but  beyond  that  there  would 
be  contributory  negligence  upon  the  part  of 
the  adult.  Was  the  little  boy,  under  those 
circumstances,  guilty  of  contributory  neg- 
ligence? Now,  obviously,  as  has  been  said, 
we  cannot  attribute  that  degree  of  knowl- 
edge and  that  degree  of  care  to  an  infant 
that  we  can  to  an  adult;  and  it  is  for  you 
to  say,  under  the  circumstances,  how  much 
negligence  should  be  imputed  to  the  boy. 
If  you  believe  that  he  was  of  sufficient  ma- 
turity,— ^had  sufficient  appreciation  of  the 
danger  that  he  was  in  in  going  upon  a  rail- 
road track, — and  if  you  believe,  under  the 
circumstances  of  the  case,  that  he  had  suffi- 
cient maturity  to  keep  that  appreciation  in 
mind,  then,  and  under  those  circumstance^, 
you  may  properly  find  him  guilty  of  con- 
tributory negligence,  but  not  otherwise.  If 
he  failed  in  that,  obviously  contributory 
negligence  could  not  be  attributed  to  him. 
It  is  you,  gentlemen  of  the  jury,  I  think, 
that  must  deal  with  this  question,  rath<*r 
than  the  court.  Now,  I  think  I  have  said 
all  that  is  necessary  for  me  to  say  upon 
that  subject." 

We  think  the  court  was  in  error  in  suh- 
mitting  either  the  proposition  of  defendant's 
ne^rliJience  or  the  negligence  of  the  boy  to 
the  jury.    The  verdict,  under  the  drcum- 
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sUnces,  should  have  been  directed  in  f&vor 
of  the  defendant.  The  testimony  conclu- 
sively shows  that  this  boy,  while  only  a 
little  over  seven  years  of  age,  knew  and  ap- 
preciated the  danger  there  was  in  being  on 
this  track.  He  knew  that  if  he  remained  on 
the  track  on  which  the  train  was  passing 
he  would  be  injured.  There  is  no  dispute  in 
the  case  but  that  his  companion^  Eckert, 
called  to  him  that  the  train  was  coming, 
and  that  he  heard  the  call,  and  appreciated 
the  danger;  but  he  called  back  that  the 
train  was  on  the  other  track,  and  that  as 
soon  as  he  apprehended  that  the  train  was 
on  the  track  where  he  stood  he  attempted  to 
get  ofT.  There  is  no  reason  in  this  case  for 
saying  that  he  did  not  apprehend  the  dan* 
g^T,  nor  that  he  was  of  immature  years, 
and  must  therefore  be  excused  from  exercis- 
ing any  care.  Age  is  not  the  true  test  in 
such  case.  It  is  the  intelligence  of  the  boy, 
not  his  age,  that  must  control.  In  Hender- 
«o«  V.  Dvtrmt  Citizens*  Street  R.  Co.  116 
Mich.  368,  74  N.  W.  525,  it  appeared  that 
the  boy  who  was  injured  was  about  eight 
years  old.  It  was  said:  "The  plaintiff 
himself  testified  that  this  boy  had  intelli- 
gence enough  to  appreciate  the  danger.  He 
placed  the  boy  on  the  stand,  and  he  so  tes- 
tified. The  evidence  clearly  shows  that 
there  was  nothing  except  this  wagon  and 
the  east-bound  car  to  obstruct  the  vision. 
Witnesses  for  t\\%  plaintiff  state  that,  if  the 
boy  had  looked  in  the  direction  of  the  car, 
he  could  have  seen  it.  It  was  but  common 
prudence  in  crossing  such  a  thoroughfare 
to  look,  not  only  for  the  car,  but  for  any 
vehicle  which  might  be  coming.  Injury 
would  have  occurred  from  collision  with  an 
ordinary  wagon  just  as  surely  aa  from  run- 
ning into  this  car,  and  from  the  testimony 
of  the  lad  himself  he  had  intelligence  enough 
at  the  time  to  know  this.  Why,  then, 
should  it  be  left  for  the  jury  to  say  that  he 
had  not?"  That  same  inquiry  might  as 
well  be  made  in  the  present  case  as  in  that. 
There  is  no  conflict  in  the  testimony  what- 
ever but  that  the  deceased  knew  of  the  dan- 
ITPr  in  being  on  this  railroad  track.  He  ap- 
parently fully  appreciated  it;  for  when  his 
attention  was  called  to  the  fact,  and  he  saw 
for  himself  the  situation,  he  hurriedly  at- 
tempted to  get  off  the  track. 

But.  aside  from  this,  the  court  should 
have  directed  the  verdict  for  defendant,  be- 
cau»e  it  was  not  shown  to  have  been  guilty 
of  any  negligence.  The  boys  were  playing 
upon  \he  defendant's  right  of  way  half  way 
between  two  streets  which  crossed  the  de- 
fendant's tracks.  They  were  in  a  place 
where  the  engineer  had  no  reason  to  expect 
to  see  them.  They  were  not  upon  a  public 
hii?hway  crossing,  tut  were  trespassers  upon 
the  defendant'spreraises:and  we  think  there 
is  no  conflict  of  authority  that  in  such  case 
the  defendant  can  be  held  liable  only  when 
its  agents  have  been  guilty  of  gross  negli- 
gence. There  is  no  evidence  in  the  case 
vhioh  would  warrant  the  submission  of  that 
<Iue^tion  to  the  jury.  If  the  testimony  of 
the  plaintiff*s  witnesses  be  taken  as  true, 
that  the  boy  was  on  the  track  two  minutes 
before  he  was  struck  by  the  engine,  it  would 
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not  warrant  the  conclusion  that  the  engineer 
was  guilty  of  gross  negligence.  This  boy 
was  of  good  size  for  his  age,  and  the  en- 
gineer would  be  justified  in  believing  that 
he  would  step  off  the  track  in  time  to  avoid 
being  struck,  and  the  engineer  would  not 
be  required  to  check  the  speed  of  his  engine 
until  ne  saw  the  boy  did  not  appreciate  the 
danger. 

The  learned  court  below  seemed  to  think 
that,  because  the  boy  was  of  tender  years, 
the  question  of  the  defendant's  negligence 
was  for  the  jury,  and  the  claim  of  plaintiff's 
counsel  and  the  ruling  of  the  court  was  that 
the  boy  was  too  young  to  be  a  trespasser. 
It  was  therefore  left  to  the  jury  to  say 
whether  or  not  he  was  a  trespasser.  It  has 
been  repeatedly  held  that  much  younger 
children  than  this  boy  were  trespassers  un- 
der such  circumstances.  Elliott  on  Rail- 
roads, at  S  1259,  lays  down  the  rule  that 
"although  the  age  of  the  child  may  be  im- 
portant in  determining  the  question  of  con- 
tributory negligence,  or  the  duty  of  the 
company  after  discovering  him,  the  com- 
pany is,  in  general,  no  more  bound  to  keep 
its  premises  safe  for  children  who  are  tres- 
passers, or  bare  licensees,  not  invited  or  en- 
ticed by  it,  than  it  is  to  keep  them  safe  for 
adults;"  -and  again  it  is  said,  at  §  1260,  by 
the  same  author:  "So  it  has  been  held  that 
a  railroad  company  is  not  obliged  to  keep  a 
lookout  for  trespassing  children  upon  its 
tracks  under  ordinary  circumstances  or  move 
its  cars  with  reference  to  them,  until  their 
presence  in  danger  is  discovered."  In  Maaser 
V.  Chicago,  R,  I.  d  P.  R.  Co,  68  Iowa,  602,  27 
N.  W.  776,  it  appeared  that  the  boy  was 
eleven  years  old.  It  was  claimed  that  he 
should  have  been  sooner  discovered.  The 
court  said:  "It  seems  not  improbable  that 
he  might  have  been  discovered  k  little 
sooner,  but  no  locomotive  engineer  is  bound 
to  watch  out  for  trespassers  upon  the  track. 
The  company  does  not  owe  trespassers  that 
kind  of  care.  This  has  been  settled  by 
repeated  adjudications."  Counsel  for  plain- 
tiff cites  Battiahill  v.  Humphreys,  64  Mich. 
514,  38  N.  W.  581,  and  several  other  cases 
in  this  state,  to  sustain  the  proposition 
that  a  railroad  company  is  bound  to  use 
reasonable  care  to  avoid  injuring  a  tres- 
passer after  seeing  his  danger,  or  after  his 
danger  could  have  been  seen  by  an  ordinarily 
prudent  person.  It  is  undoubtedly  the  rule 
that  the  defendant's  servants  would  have 
had  no  right  to  recklessly  run  their  engine 
over  this  boy  if  they  had  seen  the  danger 
he  was  in.  If,  however,  the  engineer  or  fire- 
man had  seen  the  boy  on  the  track,  they 
had  the  right  to  believe,  from  his  size,  that 
he  would  step  off.  It  is  not  like  the  cases 
cited  by  counsel  for  plaintiff.  In  those  cases 
{Baker  v.  Flint  d  P.  M,  R,  Co.  68  Mich.  90, 
35  N.  W.  836 ;  Starhard  v.  Detroit,  Cf.  H.  & 
M.  R.  Co.  122  Mich.  23,  80  N.  W.  878)  the 
injury  occurred  upon  street  crossings,  where 
the  defendants  were  required  to  give  some 
warning  of  the  approach  of  their  trains.  In 
the  present  case  the  engineer  had  no  reason 
to  expect  anyone  to  be  on  the  track,  and,  if 
anyone  was  seen  of  the  size  of  this  boy,  he 
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would  be  justified  in  believing    he    would 
Btep  off  in  time  to  avoid  injury. 

The  judgment  must  he  reversed,  and  no 
new  trial  will  be  granted. 

The  other  Justices  concur. 


Hazen  S.  PINGREE 

%  V. 

MICHIGAN  CENTRAL  RAILROAD  COM- 
PANY, Plaintiff  in  Certiorari, 

(118  Mich.  814.) 

1.  The  leftlslatnre  has  the  po^ver  to 
flx  the  rate  whlcb  railroad  companiet  may 
charge  within  certain  llmltB.  • 

5.  The  leffialatare  may  eonfer  upon  a 
railroad  eompany  the  exclnai ve  po^ver 
to  llx  ita  rates  for  the  transportation  of 
passengers  and  freight  within  a  certain  mazl- 
mum,  and  a  subsequent  attempt  by  the  legis- 
lature to  fix  such  rates  is  invalid  as  the  im- 
pairment of  the  obligation  of  a  contract. 

8.  An  exclusive  pofver  to  llx  passenger 
and  frefgrht  rates  fvithln  the  maxl- 
muna  limit,  which  could  not  be  impaired  by 
subsequent  legislation  attempting  to  fix  such 
rates,  was  conferred  upon  the  Michigan  Cen- 
tral Railroad  Company  by  |  15  of  its  charter, 
providing  that  it  shall  be  lawful  for  the  com- 
pany to  fix  the  tolls  and  charges  for  the 
transportation  of  property  and  persons,  sub- 
ject only  to  a  limitation  as  to  passengers  of 
8  cents  a  mile ;  and  such  po^er  Is  not  limited 
by  8i  llf  80,  authorizing  the  company  to 
charge  such  tolls  as  shall  be  lawfully  estab- 
lished by  by-laws,  and  to  pass  such  by-laws 
as  shall  be  necessary  to  carry  into  execution 
the  powers  vested  in  it,  provided  they  are 
not  contrary  to  the  laws  or  Constitution  of 
the  United  States. 

4.  The.exelnsive  rigrl^t  to  llx  freight 
and  passenger  rates  within  a  maximum 
conferred  upon  the  Michigan  Central  Rail- 
road Company  by  |  15  of  Its  charter  has  not 
been  lost  or  surrendered  by  the  company's  ac- 
ceptance of  additional  privileges,  under  acts 
professed  or  impliedly  amendatory  of*  its 
charter,  and  under  the  general  railroad  law, 
or  by  its  absorption  of  the  property  and  fran- 
chises of  other  railroad  corporations. 

6.  Pnb.  Acts  1801,  No.  90,  providing  for 
the  Issuance  of  family  mileage  tick- 
ets, cannot  be  deemed  an  exercise  of  the 
power  of  amendment  reserved  In  the  charter 
to  the  Michigan  Central  Railroad  Company, 
as  it  does  not  purport  to  be  an  amendment  for 
the  charter,  and  contains  no  provision  for 
compensating  the  company  for  the  loss  of  Its 
exclusive  right  under  the  charter  to  fix  its 
fares. 

(October  8,  18l08.) 

CERTIORARI   to  the   Circuit   Court  for 
Wayne   County   to  review   a   judgment 

NoTH. — As  to  legislative  power  to  regulate 
rates  of  carriers  generally,  see  note  to  Win- 
chester &  L.  Turnp.  Road  Co.  v.  Croxton  (Ky.) 
88  L.  R.  A.  177  ;  also  Louisville  &  N.  R.  Co.  v. 
Com.  (Ky.)  88  L.  R.  A.  200;  and  Indianapolis 
T.  Navin  (Ind.)  41  L.  R.  A.  837. 

For  validity  of  statutes  requiring  the  issu- 
ance of  mileage  books,  see  earlier  cases  in  this 
series  as  follows :  Atty.  Gen.  v.  Old  Colony  R. 
Co.  (Mass.)  22  L.  R.  A.  112 ;  and  Purdy  v.  Erie 
R.  Co.  (N.  Y.)  48  L.  B.  A.  660. 
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granting  a  mandamus  to  compel  respondent 
to  issue  to  relator  a  thousand-mile  ticket  at 
the  rate  established  by  statute.      Reversed* 

The  facts  are  stated  in  the  opinion. 

Mr.  Benton  Hanehett,  •  with  Messrs, 
Ashley  Pond  and  Henry  Bvaael,  for 
plaintiff  in  certiorari: 

That  the  l^slature  can,  by  contract,  the 
obligation  of  which  is  protected  from  legis- 
lative impairment  by  the  Constitution  of 
the  United  States,  limit  or  restrict  the  exer- 
cise of  its  police  power,  except  with  refer- 
ence to  life,  health,  and  morals,  is  settled 
by  the  court  of  last  resort  upon  that  ques- 
tion, to  wit,  the  Supreme  Court  of  the 
United  States. 

Neto  Orleans  Oaslight  Co.  t.  Louisiana 
Light  d  n.  P,  d  Mfg,  Co.  116  U.  S.  650,  29 
L.  ed.  616,  6  Sup.  Ct.  Rep.  252;  Crescent 
City  Oaslight  Co,  v.  New  Orleans  Oaslight 
Co,  27  La.  Ann.  147;  Proprietors  of  Bridges 
V.  Hoboken  Land  d  Improv,  Co,  I  Wall.  116, 
17  L.  ed.  671;  The  Binghamton  Bridge,  3 
Wall.  61,  suh  nom,  Chenango  Bridge  Co.  ▼. 
Binghamton  Bridge  Co,  18  L.  ed.  137;  West 
River  Bridge  Co.  v.  Dia,  6  How.  507,  12  L. 
ed.  635;  Pontohartrain  R,  Co.  v.  Orleans 
Nav,  Co,  16  La.  404. 

No  case  can  be  found  in  the  books,  which 
rules  that  the  exercise  of  the  power  to  regu- 
late rates  for  the  transportation  of  persona 
and  property  by  railroad  companies  cannot 
be  restricted  or  limited  by  contract,  while 
several  cases  directly  affirm  and  many  recog- 
nize that  it  can  be  so  restricted. 

Stone  V.  Yaeoo  d  M.  Valley  R,  Co.  62 
Miss.  607,  62  Am.  Rep.  193;  Covington  d  L. 
Tump,  Road  Co,  v.  Sandford,  164  U.  8.  593,. 
41  L.  ed.  566,  17  Sup.  Ct.  Rep.  198;  Georgia^ 
R,  d  Bkg.  Co,  v.  Smith,  128  U.  S.  174,  3^ 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Railroad- 
Commission  Cases,  116  U.  S.  307,  suh  nom.-^ 
Stone  V.  Farmers*  Loan  d  T.  Co.  29  L.  ed. 
636,  6  Sup.  Ct.  Rep.  334,  388,  1191;  Stone  v. 
Illinois  C.  R,  Co.  116  U.  S.  347,  29  L.  ed. 
650,  6  Sup.  Ct.  Rep.  348 ;  Stone  v.  New  Or- 
leans d  N.  E.  R.  Co.  116  U.  S.  362,  29  L^ 
ed.  661,  6  Sup.  Ct.  Rep.  349,  391. 

An  amendment  to  a  charter,  simply  en- 
larging the  powers  of  the  corporation,  does 
not  create  a  new  corporation. 

Atty.  Oen,  v.  Joy,  65  Mich.  «4,  20  N.  W. 
806. 

A  corporation  eannot,  by  its  own  act 
merely,  surrender  its  charter.  Such  sur- 
render, to  become  effective,  must  be  ac- 
cepted by  the  state. 

2  Morawetz,  Priv.  Corp.  §  1011;  To^rn  v. 
Bank  of  River  Raisin,  2  Dougl.  (Mich.) 
630. 

And  no  corporation  can  come  into  exist- 
ence except  in  some  manner  provided  by- 
statute. 

1  Morawetz,  Priv.  Corp.  §  8. 

The  intent  of  respondent's  charter  with 
reference  to  amendment  is:  (1)  That  any 
proposed  amendment  should  be  specific ;  that 
is,  it  should  be  an  act  which  in  terms  should 
express  the  intent  to  amend  said  charter; 
(2)  that  an  amendment  should  be  by  an  act 
by  which  the  legislature  should  take  into 
consideration  the  terms  of  the  charter,  and^ 
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in  order  to  make  the  amendment^  two  thirds 
of  each  branch  of  the  l^slature  should  vote 
to  make  the  same.  That  is  to  say,  the  vote 
should  be  a  vote  upon  the  charter  itself,  to 
amend  it;  (3)  that  the  legislature  should 
take  into  account  what  damages  would  arise 
to  the  respondent  by  such  amendments  This 
is  an  element  which  would  necessarily  be 
considered  in  determining  the  advisability 
of  amending  the  charter  as  proposed. 

Grand  Rapids  T.  Chrand  Raptda  Hydrau- 
lic Co.  66  Mich.  606,  33  N.  W.  749. 

The  charter  of  the  Michigan  Central  is  a 
special  law,  and  act  No.  90  of  1891  is  a  gen- 
eral law,  and  it  is  well  settled  that  a  gen- 
eral law  cannot  be  construed  to  alter  or 
amend  a  prior  special  law  by  implication, 
eren  though  inconsistent. 

Heicitt  V.  Oage,  71  Mich.  292,  39  N.  W. 
56;  People  v.  Hanrahan,  76  Mich.  611,  4  L. 
R.  A.  751,  42  N.  W.  1124;  Sutherland,  Stat. 
Constr.  §  157. 

The  said  act  No.  90,  if  held  or  construed 
to  apply  to  this  respondent,  is  repugnant  to 
and  in  violation  of  paragraph  1  of  article 
14  of  the  Amendments  to  the  Constitution 
oi  the  United  States  in  this,  to  wit,  that  it 
deprives  this  respondent  of  liberty  and  prop- 
erty without  due  process  of  law. 

Allgeycr  v.  Louisiana,  165  U.  S.  673,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

Messrs,  Fred  A.  Maynard,  Attorney 
General,  and  John  Atkinaony  for  defend- 
ant in  certiorari: 

Where  the  power  to  alter  or  repeal  is  re- 
served in  a  special  charter,  a  subsequent 
general  statute  applicable  to  all  corpora- 
tions of  the  kind  will  operate  as  an  amend- 
ment of  the  special  charter  of  the  particular 
corporation. 

1  Thomp.  Corp.  §  94;  Durand  v.  New 
Haren  d  N.  Co.  42  Conn.  211. 

The  legislature  of  1846  had  no  power  to 
make  such  a  contract  as  claimed  by  respond- 
ent. 

^  Munn  V.  IllinoiSy  94  U.  S.  113,  24  L.  ed. 
77;  Boston  Beer  Co.  v.  Massachusetts,  97  U. 
S.  25.  24  L.  ed.  989;  Northwestern  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  S.  669,  24  L. 
ed.  1036;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  ed.  1079;  Chicago,  B.  &  Q.  R.  Co. 
V.  /otca,  04  U.  S.  102,  sub  nom.  Chicago,  B. 
rf  Q.  R.  Co.  V.  Cutts,  24  L.  ed.  94;  Georgia 
R.  d  Bkg.  Co.  V.  Bmith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct,  Rep.  47 ;  Covington  d 
L.  Tump.  Road  Co,  v.  Sandford,  164  U.  S. 
578,  41  L-  ed.  560,  17  Sup.  Ct.  Rep.  198; 
Saih-oad  Commission  Cases,  116  U.  S.  325, 
9uh  nom.  Stone  v.  Farmers'  Loan  d  T.  Co. 
29  Lu  ed.  642,  6  Sup.  Ct.  Rep.  337,  388,  1191 ; 
Gordon  v.  Appeal  Tax  Court,  3  How.  133, 
U  L.  ed.  529;  Piqua  Branch  of  State  Bank 
T.  Knoop,  16  How.  369,  14  L.  ed.  977 ;  Pro- 
prietors of  Bridges  ▼.  Hohoken  La/nd  d  Im^ 
pror.  Co.  1  Wall.  116,  17  L.  ed.  671;  Home 
of  the  Friendless  v.  Rouse,  8  Wall.  430,  19 
L  ed.  495. 

The  legislature  cannot  take  away  the  lib- 
«rty  of  contracting. 

Braceville  Coal  Co.  v.  People,  147  111.  66, 
22  L.  R.  A.  340,  35  N.  E.  62. 

The  legislature  is  equally  incompetent  to 
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make  one  person  pay  an  unreasonable  price 
for  services  rendered  by  another. 

The  company  has  no  right  to  fix  ita 
charges  except  by  by-laws,  and  some  mean- 
ing must  be  given  to  the  provision  that  the 
by-laws  shall  not  be  ^'contrary  to  the  Con- 
stitution or  laws  of  the  United  States  or  of 
this  state."  ^ 

No  by-law  can  be  established  by  the  di- 
rectors that  does  not  conform  to  the  laws  of 
the  state,  and  this  whether  the  laws  were 
in  force  when  the  amended  charter  was 
granted,  or  came  into  operation  afterwards. 

Kugglcs  v.  Illinois,  108  U.  S.  626,  27  U 
ed.  812,  2  Sup.  Ct.  Rep.  832. 

Such  provisions  do  not  constitute  con- 
tracts. 

Stone  v.  Tllinois  C.  R.  Co.  116  U.  S.  347, 
29  L.  ed.  660,  6  Sup.  Ct.  Rep.  348;  Georgia 
R.  d  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47. 

The  presumption  against  a  contract  is 
much  stronger  where  a  monopoly  is  granted, 
because  in  such  cases  it  becomes  much  more 
important  that  the  state  should  retain  its 
power  to  protect  the  people  against  extor- 
tion. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Budd  v.  New  York,  143  U.  S.  517,  '36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup. 
Ct.  Rep.  468;  Brass  v.  North  Dakota  ow  rel, 
Stoeser,  163  U.  S.  391,  38  L.  ed.  767,  4  In- 
ters. Com.  Rep.  760,  14  Sup.  Ct.  Rep.  857. 

The  amendments  to  the  charter  of  the 
Michigan  Central  have  so  entirely  changed 
the  scope  of  the  corporation  as  to  operate 
as  a  repeal  of  the  special  franchises  con- 
ferred, and  to  bring  it  under  the  general 
law.  • 

State  V.  Maine  C.  R.  Co.  66  Me.  488.         ' 

Act  No.  90  of  the  Laws  of  1891  is  itself 
a  repeal  of  §  16  of  the  charter,  if  at  the  time 
this  act  was  passed  the  charter  had  any  vi- 
tality left  as  to  the  question  of  fixing  rates. 

The  power  of  a  state  to  regulate  the 
charges  of  railroad  companies  has  always 
been  sustained. 

Winona  d  St.  P.  R.  Co.  v.  Blake,  94  U.  S. 
180,  24  L.  ed.  99 ;  Chicago,  B.  d  Q.  R.  Co.  v. 
Iowa,  94  U.  S.  155,  sub  nom.  Chicago,  B.  d 
Q.  R.  Co.  V.  Cutts,  24  L.  ed.  94;  Peik  v.  Chi- 
cago d  N.  W.  R.  Co.  94  U.  S.  164,  24  L.  ed. 
97 ;'  Chicago,  M.  d  St.  P.  R.  Co.  v.  Ackley, 
94  U.  S.  179,  24  L.  ed.  99;  Winona  d  St.  P. 
R.  Co.  y.  Blake,  94  U.  S.  180,  24  L.  ed.  99; 
Stone  V.  Wisconsin,  94  U.  S.  181,  24  L.  ed. 
102;  Shields  v.  Ohio,  95  U.  S.  319,  24  L.  ed. 
367;  Railroad  Commission  Cases,  116  U.  S. 
307,  suh  nom.  Stone  v.  Farmers*  Loan  d  T* 
Co.  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Dow  y.  Beidelman,  126  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  66,  8  Sup. 
Ct.  Rep.  1028;  Georgia  R.  d  Bkg.  Co.  r. 
Smith,  128  U.  S.  174,  32  L.  ed.  377,  9  Sup. 
Ct.  Rep.  47 ;  Chicago,  M.  d  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Minneapolis  Eastern  R.  Co.  v.  Minne^ 
sota,  134  U.  S.  473,  33  L.  ed.  988,  3  Inters. 
Com.  Rep.  224.  10  Sup.  Ct.  Rep.  473;  Munn 
V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Bos- 
ton  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
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24  L.  ed.  989;  Northwestern  Fertilizing  Co, 
V.  Hyde  Park,  97  U.  S-669,  24  L.  ed.  1036; 
Ruggles  v.  Illinois,  108  U.  S.  526,  27  L.  ed. 
812,  2  Sup.  Ct.  Rep.  832;  8pHng  Valley 
Watertcorks  v.  Schottler,  110  U.  S.  347,  28 
L.  ed.  173,  4  Sup.  Ct.  Rep.  48;  Chicago  L. 
/fw.  Co.  V.  yeedlesy  113  U.  S.  676,  28  L.  ed. 
1085,  5  Sup.  Ct.  Rep.  681;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  45^  12  Sup.  Ct.  Rep.  468;  Brass 
V.  North  Dakota  ex  rel.  Stocser,  153  U.  S. 
391,  38  L.  ed.  757,  4  Inters.  Com.  Rep.  670, 
14  Sup.  Ct.  Rep.  857 ;  Covington  d  L.  Tump. 
Road  Co,  V.  Sandford,  164  U.  S.  578,  41  L. 
ed.  660,  17  Sup.  Ct.  Rep.  198;  Oladson  v. 
Minnesota,  166  U.  S.  427,  41  L.  ed.  1004,  17 
&up,  Ct.  Rep.  627. 

The  right  to  regulate  fares  has  been  firm- 
fly  established  in  this  state. 

Wellman  v.  Chicago  d  Q.  T.  R,  Co.  83 
Idich.  692,  47  N.  W.  489;  Smith  v.  Lake 
Shore  d  M.  8.  R.  Co.  114  Mich.  460,  72  N. 
W.  328;  Stimson  v.  Muskegon  Booming  Co, 
100  Mich.  347,  69  N.  W.  142. 

The  right  to  regulate  the  business  of  rail- 
roads to  some  extent  has  always  been  con- 
ceded. 

Chicago  d  A.  R.  Co.  v.  People  ex  rel.  Koer- 
ner,  67  111.  11,  16  Am.  Rep.  599;  Com.  v. 
Eastern  R.  Co.  103  Mass.  254,  4  Am.  Rep. 
555;  Chicago  d  N.  W.  R.  Co,  v.  Fuller,  17 
Wall.  500,  21  L.  ed.  710. 

Sooker,  J.,  delivered  the  opinion  of  the 
court: 

The  circuit  court  for  the  county  of  Wayne 
;granted  a  mandamus  to  compel  the  respond- 
ent to  issue  to  relator  a  ticket,  popularly 
known  as  a  "family  mileage  ticket,"  de- 
scribed in  act  No.  90  of  the  Public  Acts  of 
1891.  This  act  has  been  considered  in  the 
•case  of  Smith  v.  Lake  Shore  d  M.  8.  R.  Co. 
114  Mich.  460,  72  N.  W.  328,  and  held  ap- 
plicable to  that  company,  which,  like  the  re- 
spondent, was  one  of  the  railroad  compan- 
ies chartered  by  the  legislature,  previous 
to  the  adoption  of  the  Constitution  of 
1850,  which  reserves  the  power  of 
Amendment  and  repeal  as  to  all  cor- 
porations thereafter  created.  Many  of 
the  questions  raised  in  that  case  are  before 
us  upon  this  record,  but  such  as  are  covered 
hy  the  decision  mjentioned  need  not  be  dis- 
cussed here.  It  is  the  claim  of  the  railroad 
company  that  its  original  charter  consti- 
tuted a  contract  between  itself  and  the  state, 
whereby  it  wa«  given  the  right  to  fix  the 
rate  to*  be  charged  for  the  transportation  of 
passengers,  within  the  limit  of  the  maxi- 
mum rate  therein  prescribed,  of  3  cents  a 
mile,  and  to  regulate  the  manner  of  collect- 
ing the  same;  and  that  these  privileges 
cannot  be  revoked  or  altered  except  upon 
compliance  with  the  reservation  of  power  to 
be  foimd  in  the  charter,  viz.,  by  compensat- 
ing the  company  therefor.  The  relator  con- 
tends: (1)  That  the  legislature  has  the 
general  power  to  fix  rates  of  transportation 
T)y  railroads:  (2)  that  it  cannot  part  with 
this  authority,  by  contract  or  otherwise,  so 
as  to  bind  succeeding  legislatures:  (3)  that, 
if  such  a  thing  were  possible,  the  charter  of 
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the  respondent  should  not  be  so  construed; 

(4)  that,  even  if  the  charter  had  the  eflTect 
contended  for,  it  has  been  surrendered,  or  so 
altered  by  its  consent,  that  the  respondent 
is  subject  to  the  provisions  of  the  general 
railroad  law  and  the  Constitution  of  1850; 

(5)  that,  if  not  lost  by  surrender,  it  is  lost 
by  virtue  of  act  No.  90,  hereinbefore  men- 
tioned, which  must  be  treated  as  an  amend- 
ment  under  the  charter,  taking  away  the 
right  to  fix  tolls,  but  subject  to  the  right  of 
the  company  to  recover  damages  from  the 
state  in  a  proper  proceeding. 

Relator's  first  proposition,  viz.,  that  the 
legislature  has  power  to  fix  rates,   within 
certain  limits,  is  not  an  open  question.     It 
has  been  so  held  in  the  cases  of  Wellman  v. 
Chicago  d  O,  T.  R.  Co.  83  Mich.  692,  47  N. 
W.  489,  and  Smith  v.  Lake  Shore  d  M.  8. 
R.  Co,  114  Mich.  460,  72  N.  W.  328,  where 
the  authorities  are  cited.    To  the  assertion 
that  the  right  to  regulate  tolls  belongs  to 
the  police  power,   and  cannot  be  bartered 
away,  we  reply  that  the  almost  uniform  cur- 
rent of  judicial  authority  is  to  the  eflTect 
that  such  power  may  be  given  to  corpora- 
tions, and  that,  where  the  intent  to  do  so  is 
clear,  a  subsequent  attempt  by  the  legisla- 
ture to  fix  tolls  is  the  violation  of  a  con- 
tract, under  the  provisions  of  the  Federal 
Constitution.     We  will  illlude  to  some  of  the 
cases  which  the  industry  of  counsel  has  col- 
lected.    In  the  case  of  New  Orleans  Gaslight 
Co.  V.  Louisiana  Light  d  H.  P.  d  Mfg.  Co, 
116  U.   S."050,  29   L.   ed.   616,   6   Sup.   Ct. 
Rep.  252,  it  appeared  that  the  legislature 
had,  in  1875,  granted  to  the  gas  company 
the  exclusive  right  for  fifty  years  to  supply 
gas  to  the  city   of   New   Orleans   through 
pipes   laid    in    the    public  streets.     Subse- 
quently, by  a  new  Constitution,  adopted  in 
1879,  it  was  provided  that  the  "monopoly 
features"  in  the  charters  of  all  existing  cor- 
porations save  railroads  should  be  abolished, 
and  in  1881  the  light  company  was  author- 
ized to  use  the  streets  of  New  Orleans  for 
the  purpose  of  supplying  gas  to  the  public. 
A  bill  filed  to  restrain  this  project  was  dis- 
misseii  by  the  local  court,  and  the  United 
States  Supreme  Court  reversed  the  decree. 
The  unanimous  opinion  of  the  court,  deliv- 
ered through  Mr.  Justice  Harlan,  recognized 
the  right  oiF  the  state,  in  the  exercise  of  the 
police  power,  to  carry  on  the  business    of 
furnishing  gas  itself,  or  select  one  of  sev- 
eral agents  to  do  sq,  but  held  that  "the  po- 
lice power,  according  to  its  largest  defini- 
tion, is  restricted  in  its  exercise  by  the  na- 
tional Constitution;"  that  "this  is  further 
shown  by  those  cases  in  which  grants  #  ex- 
clusive  privileges     respecting   public    high- 
ways and    bridges    over  navigable  streams 
have  been  sustained  as  contracts,  the  obliga- 
tions of  which  are  fully  protected  against  im- 
pairment   by    state   enactments."     As  sup- 
porting  the   proposition,    the  distinguished 
jurist  cites  Proprietors  of  Bridges  v.    Ho- 
hokcn  Land  d  Improv.  Co.  1  Wall.  110.    17 
L.  ed.  671 ;  The  Bingham  ton  Bridge,  3  Wall. 
51,  sub  nom.  Chenango  Bridge  Co.  v.  Bing- 
ham  ton    Bridge  Co.   18    L.    ed.    137:    West 
River  Bridge  Co.  v.  Dix,  6  How.  507,  531, 
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12  L.  ed.  53&.     He  approved  the  language 
of  Chief  Justice  Martin  in  Pontchartrain 
B.  Co.  V.  Orleans  Nav,  Co.  15  La.  404,  413, 
where  he  says:     '*In  the  same  manner  as 
Congress   may   reward  the  discoverer   of  a 
new  invention  or  mode  of  constructing  ix)ads 
by  an    exclusive    privilege,    the  legislature 
may  reward  those  who  employ  their  capital 
and  industry  in  doubtful  enterprises  for  the 
construction    of    a    railway    between   two 
points,  which  may  be  of  great  utility  to  the 
public,  tliough  the  success  of  the  enterprise 
may  be    precarious.''    Allusion    was    also 
made  to  eases  in  which  it  is  held  that  an 
exemption  from  taxation  for  a  valuable  con- 
sideration, at  the  time  advanced,  constitutes 
a  contract  within  the  meaning  of  the  Con- 
stitution.    In    the    case    of  Proprietors  of 
Bridges  v.  Hohokcn  Land  do  Improv.  Co.  1 
Wall.  116,  17  L.  ed.  671,  Mr.  Justice  Miller, 
in  discussing  a  grant  of  an  exclusive  right 
to  erect  and  maintain  a  bridge,  said  that, 
"without  this,  they  would  not  have  invested 
tbeir  money  in  building  the  bridges,  which 
were  then   much  need^,   and  which   could 
not  have  been  built  without  some  such  se- 
curity  for  a   permanent   and   sufficient   re- 
turn for  the  capital  so  expended.     On  the 
faith-  of  this  enactment  thev  invested  the 
money  necessary  to  erect  the  bridges.   These 
acts  and  promises  on  the  one  side,  and  the 
other  are  wanting  in  no  element  necessary 
to  constitute  a  contract."     The  case  of  The 
Binghamton  Bridge,  3  Wall.  51,  sub  nom. 
Chenango  Bridge  Co.  v.  Binghamton  Bridge 
Co.  18  L.    ed,    137,    involved  the  question 
whether  a  charter  to  a  company,  authoriz- 
ing it  to  build  and  maintain  a  bridge  for 
the  accommodation  of  the  public,  for  whieh 
it  was  given  the  right  to  take  certain  tolls, 
and  providing  that  it  should  be  unlawful 
for  any  one  to  build  a  bridge  within  2  miles, 
cons«tituted  a  contract  within  the  meaning 
of  the  Constitution.     The  question  arose  by 
reason   of   the   erection   of   another   bridge. 
It  was  held  to  be  a  contract,  in  the  follow- 
ing vigorous   language  of  Mr.  Justice  Da- 
vis:    "If  anything  was  settled  by  an  un- 
broken course  of  decisions  in  the  Federal 
and  8tat«  courts,  it  was  that  an  act  of  in- 
corporation was  a  contract  between  the  state 
and  the  stockholders,"    and    "a    departure 
from  it  now  would  involve  dangers  to  so- 
ciety that  cannot  be  foreseen,  would  shock 
the  sense  of  justice  of  the  country,  unhinge 
its  business   interests,   and  weaken,   if  not 
destroy,  that  respect  which  has  always  been 
felt^or  the  judicial  department  of  the  gov- 
ernment.    .     .     .     The    purposes    to    be  at- 
tained are  generally  beyond  the  ability  of 
individual  enterprise,  and  can  only  be  ac- 
complished through  the    aid    of  associated 
wealth.     This    will    not    be   risked,   unless 
privileges  are  given  and  securities  furnished 
in  an  act  of  incorporation.    The  wants  of 
the  public  are  often  so  imperative  that  a 
duty  is  imposed  on  the  government  to  pro- 
vide for  them ;  and,  as  experience  has  proved 
that  a  state  should  not  directly  attempt  to 
do  this,  it  is  necessary  to  confer  on  others 
the  faculty   of    doing    what   the   sovereign 
power  is  unwilling  to  undertake.     The  leg- 
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islature,  therefore,  says  to  public-spirited 
citizens:  *If  you  will  embark,  with  your 
time,  money,  and  skill,  in  an  enterprise 
which  will  accommodate  the  public  necessi- 
ties, we  wuU  grant  to  you  for  a  limited 
period,  or  in  perpetuity,  privileges  that  will 
justify  the  expenditure  of  your  money,  and 
the  employment  of  your  time  and  skill.'' 
Such  a  grant  is  a  contract,  with  mutual- 
considerations;  and  justice  and  good  policy 
alike  require  that  the  protection  of  the  law 
should  be  assured  to  it."  Recurring  to  the- 
case  of  New  O^rleans  Gaslight  Co.  v.  Louisi- 
ana Light  d  H.  P.  d  Mfg.  Go.  115  U.  S,' 
650,  29  L.  ed.  616,  6  Sup.  Ct.  Rep.  252, 
where  the  foregoing  authorities  are  com- 
mented upon,  we  find  a  distinction  clearly 
drawn  between  cases  where  the  grants  have 
been  claimed  to  confer  privileges  injurious 
to  public  morals  or  public  health  and  those- 
where  they  compensated  persons  for  per- 
forming a  public  service,  and  the  case  elab- 
orates still  further  the  proposition  that  a 
state  cannot  justify  the  repudiation  of  its 
solemn  engagements  by  the  claim  that  the.- 
police  power  cannot  be  diminished. 

The  existence  of  this  power  on  the  part: 
of  the  legislature  to  bind  the  state,  by  at 
grant  of  a  right  to  take  tolls,  is  one  thing; 
and  the  question  whether  it  has  been  ex- 
ercised is  quite  another.  We  shall  find  nu- 
merous cases  where  it  has  been  held  that 
the  state  has  not  parted  with  this  power, 
and,  we  may  add,  many  of  these  seem  to 
admit  that  such  a  contract  may  be  made  by 
apt  and  clear  language  showing  such  in- 
tent. The  case  of  Htone  v.  Yazoo  d  M,  Val- 
ley R.  Co.  62  Miss.  607,  62  Am.  Rep.  193„ 
is  a  case  in  point. 

The  railroad  company  was  incorporated" 
by  an  act  of  the  legislature  of  the  state  of 
Mississippi  approved  February  17,  1882, 
which  contained  the  following,  among  other 
sections  : 

"Sec.  6.  That  said  company  shall  have- 
and  possess  the  power  of  fixing,  from  time 
to  time,  by  its  board  of  directors,  the  rates 
at  which  it  will  do  express  and  telegi-apb 
business,  and  shall  transport  other  express- 
companies  as  may  apply  for  transportation! 
over  its  line,  at  a  just  and  reasonable  rate? 
of  compensation,  and  also  the  rates  at  which 
said  company  will  transport  persons  or 
property  over  its  railroads  and  branches: 
Provided,  said  last-mentioned  rates  shall 
not  exceed  4  cents  per  mile  for  each  pas- 
senger, nor  exceed  the  following  rates  of 
freight:  .  .  .  but  in  no  case  shall  the 
railroad  company  be  limited  to  a  less  charge 
than  26  cents  for  the  transportation  of  any 
passenger,  parcel,  package,  or  article,  how- 
ever short  the  distance.  The  rates  so  es- 
tablished from  time  to  time  bv  the  saitf 
board  of  directors  for  transporting  persons- 
or  property  as  a  railroad  company,  not  ex- 
ceeding the  maximum  rates  for  railroad 
business  as  above  set  out,  may  be  charged 
and  collected  by  said  company." 

Subsequently  the  legislature  provided  a 
commission  with  power  to  reduce  rates.  The 
court  of  last  resort  disposed  of  the  case  in 
a  forceful    opinion,  which    fully  recognizes- 
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the  rule  that  a  grant  of  a  right  to  fix  tolls 
may  be  a  valid  contract.  It  is  as  follows: 
"Section  6  of  the  charter  of  the  appi^llee 
confers  on  the  company  power  to  fix,  from 
time  to  time,  by  its  board  of  directors,  the 
rates  at  which  it  will  transport  persons  or 
property  over  its  railroads,  provided  tliey 
shall  not  exceed  a  maximum  specified  in  the 
act.  The  power  to  contract  is  an  essen- 
tial attribute  of  sovereignty,  and  is  of  prime 
importance.  Its  exercise  has  been  product- 
ive of  incalculable  benefits  to  society,  how- 
ever ^eat  may  be  the  evils  incident  to  its 
injudicious  employment.  It  cannot  be  de- 
nied merely  because  of  its  liability  to  abuse. 
The  power  to  contract  implies  the  power  to 
make  a  valid  contract.  Chartering  railroad 
companies  and  other  similar  associations 
has  long  been  an  acknowledged  and  a  fav- 
orite exercise  of  legislative  authority.  The 
right  to  grant  charters  includes  the  right  to 
grant  such  as  will  be  upheld.  ...  A 
grant  in  general  terms  of  authority  to  fix 
rates  is  not  a  renunciation  of  the  right  of 
legislative  control  so  as  to  secure  reasonable 
rates.  Such  a  grant  evinces  merely  a  purpose 
to  confer  power  to  exact  compensation  which 
fihall  be  just  and  reasonable.  It  is  only 
where  there  is  an  unmistakable  manifesta- 
tion of  a  purpoee  to  place  the  unrestricted 
right  in  the  corporation  to  determine  rates 
of  compensation  that  the  power  of  the  leg- 
islature afterward  to  interfere  can  be  de- 
nied. It  is  not  to  be  presumed  that  the 
right  of  legislative  control  was  intended  to 
be  renounced.  Every  presumption  is  against 
that.  If  the  grant  can  be  interpreted  with- 
out ascribing  to  the  legislature  an  intent 
to  part  with  any  power,  it  will  be  done. 
Only  what  is  plainly  parted  with  is  gone. 
Fixing  rates  in  a  charter  is  a  specification 
of  what  is  reasonable, — an  exclusion  of  tacit 
or  implied  conditions  on  the  subject.  It  is 
an  essential  part  of  the  contract  of  incor- 
poration, the  most  important  condition  of 
its  existence,  the  inducing  cause  of  its  ac- 
ceptance. That  it  was  the  legislative  in- 
tent to  vest  in  the  appellee  the  unrestricted 
right  to  fix  rates  within  the  limits  pre- 
ficribed  by  the  charter  is  clear.  That  this 
was  a  valid  contract  by  the  state,  obliga- 
tory and  inviolable  by  it,  we  regard  as  set- 
tled authoritatively  by  Federal  and  state 
decisions  too  numerous  for  citation.  If 
anything  is,  or  ever  can  be,  settled  in  Amer- 
ican constitutional  law,  the  sanctity  and  in- 
violability of  a  contract  between  a  state 
and  individuals  in  the  shape  of  a  charter 
for  a  business  enterprise,  accepted  and  act- 
«d  on  by  the  corporators  on  the  faith  of  its 
terms  and  provisions,  must  be  so  regarded. 
The  appellee  has  the  unquestionable  right, 
from  time  to  time,  by  its  board  of  direc- 
tors, to  fix  the  rates  at  which  it  will  trans- 
port over  its  railroads,  provided  those  rates 
shall  not  exceed  the  maximum  prescribed  by 
the  charter.  That  is  the  contract.  These 
terms  were  expressly  made.  On  the  faith 
of  them  capital  was  invested,  and  the  enter- 
prise set  on  foot.  It  is  not  allowable  now 
for  one  of  the  contracting  parties  to  inter- 
fere with  the  exercise  by  the  other  of  its 
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plainly  granted  rights.    They    are    secured 
beyond  the  reach  of  legislation,  and  cannot 
be  impaired.    The  state  cannot,  by  an  act 
of  its  legislature,  abdicate  the  right  to  gov- 
ern artificial   as  well   as   natural   persons, 
but  it  may  create  corporations,  and,  where 
they  are  not  a  part  of  the  machinery  of 
government,  the  franchise  cannot  be  resumed 
by  the  legislature,  or  its  benefits  be  essen- 
tially impaired,  without  the  consent  of  the 
grantee.     To  hold  otherwise  would  be  revo- 
lutionary, and    disturb    the   foundations  of 
society  as  molded  by  the  judicial  utterances 
of  half  a  century  of  constitutional  govern- 
ment in  America."    We  think  there  is  no 
force  in  the  suggestion  that  this  decision 
might,  have  been  different  had  the  legisla- 
ture itself  fixed  the  reduced   rate,  instead 
of  attempting  to  delegate  the  authority  to 
a  commissioner.     See    also    Georgia    R.  d 
Bkg,  Co.  V.  Smith,  128  U.  S.  174,  32  L.  ed. 
377,  9  Sup.  Ct.  Rep.  47,  where  Mr.  Justice 
Field  said:     ''It  is  conceded  that  a  railroad 
corporation  is  a  private  corporation,  though 
its  uses  are  public,  and  that  a  contract  em- 
bodied in  terms  in  its  provisions,  or  neces- 
sarily implied  by  them,  is  within  the  con- 
stitutional clause  prohibiting  legislation  im- 
pairing the  obligation  of  contracts.     If  the 
charter    in    this    way    provides     that    the 
charges  which  the  company  may  make  for 
its  services  in  the  transportation  of  persons 
and  property  shall  be  subject  only  to  its 
own  control  up  to  the'  limit  designated,  ex- 
emption from  legislative  interference  with- 
in that  limit  will  be  maintained."     In  the 
case  of  Reagan  v.  Farmers*  Loan  d  T.  Co. 
154  U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047,  Mr.  Jus- 
tice Brewer  said:     '*If  the  charter  had  in 
terms  granted  to  the  corporation  power  to 
charge  and  collect  a  definite  sum  per  mile 
for  the  transportation  of  persons  or  prop- 
erty,  it   would   not   be   doubted   that    that 
express   stipulation   formed   a  part   of    the 
obligation  of  the  state,  which  it  could  not 
repudiate."    In  the  case  of  Chicago,  B,   d 
Q.  R,  Co.  V.  loica,  94  U.  S.  155,  sub  nom. 
Chicago,  B.  d  Q.  R.  Co.  v.  Cutis,  24  L.  ed. 
94,  Chief  Justice  Waite  used  similar   lan- 
guage.    He     said:     '*It     was     within     the 
power  of  the  company  to  call  upon  the  leg- 
islature to  fix  permanently  this  limit,  and 
make  it  a  part  of.  the  charter,  and,   if   it 
was  refused,  to  abstain  from  building  the 
road,    and    establishing     the   contemplated 
business.     If  that  had  been  done,  the  char- 
ter might  have  presented  a  contract  agflLinst 
future  legislative  interference;   but  it  was 
not,  and  the  company  invested  its  capital 
relying  upon  the  good  faith  of  the  people 
and  the  wisdom  and  impartiality  of  le^s- 
lators  for  protection  against  wrong   un^er 
the  form  of  legislative  regulation."    Again, 
in  Peik  v.  Chicago  d  N.  W.  R.  Co.  94  U.  S. 

164,  24  L.  ed.  97,  he  said:  "In  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77,  aod 
Chicago,  B.  d  Q.  R.  Co.  v.  lotca,  94  U.   S. 

165,  sub  nom.  Chicago,  B.  d  Q.  R.  Co.  ▼. 
Cutis,  24  L.  ed.  94,  we  decided  that  the 
state  may  limit  the  amount  of  charges  by 
railroad  companies  for  fares  and  freights^ 
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unless  restrained  by  some  contract  in  the 
charter,  even  though  their  income  may  have 
been  pledged  as  security  for  the  payment 
of  obligations  incurred  upon  the  faith  of 
the  charter.  So  far  this  case  is  disposed 
of  by  those  decisions."  The  same  power  is 
rec<^ized  in  the  case  of  Ruggles  v.  Illinois, 
108  U.  S.  526,  27  L.  ed.  812,  2  Sup.  Ct. 
R^.  832.  The  case  of  State  v.  Maine  0. 
R.  Co.  66  Me.  488,  supports  the  doctrine 
that  a  valid  contract  may  be  made,  though 
restrictive  upon  the  subsequent  exercise  of 
the  police  power, — citing  numerous  authori- 
ties,— and  we  may  conclude  the  discussion 
of  this  subject  as  We  commenced  it,  by  say- 
ing that,  as  we  understand  the  authorities, 
they  are  practically  uniform  upon  the  main 
proposition. 

Hanng  reached  the  conclusion  that  the 
state  had  power  to  make  a  valid  contract 
with  the   respondent,   whereby  it  was   au- 
thorized to  fix  rates,  we  will  next  examine 
the  charter  to  ascertain  whether  its  language 
should    be    so    construed.     The    history    of 
this  charter  is  familiar.    The  state  had  en- 
tered upon  a  policy  of  internal  improvement, 
which,  at  the  time  this  charter  was  granted, 
had  been  found  impolitic  and  disastrous,  and 
the  Constitution  adopted  soon  after  reflected 
public   sentiment  by   prohibiting  the  state 
from  engaging  in  any  work  of  internal  im- 
provement except  by  grant  of  property.     It 
bad  commenced  to  build  lines  of  railroad 
across  the  state.     The  public  documents  of 
the  day,  such  as  gubernatorial  messages  and 
lepslatiye  papers,  clearly  indicate  that  ne- 
gotiations were    had    for    the  sale  of  the 
Michigan  Central  road,  in  which  the  price 
to  be  paid  and  the  privileges  to  be  accorded 
were  carefully  weighed.     In  his  message  to 
the  legislature    Gov.    Felch    said:     ''Much 
complaint  has  existed  of  the  high  charges 
for  freight  on  these  roads,  yet  even  at  these 
rates  it   is  very  doubtful  whether  anything 
ha.i  been  received  from  this  branch  of  their 
business  above  the  expenses  of  transporta- 
tion and  the  actual  injury  to  the  roads  and 
their  stock    and    fixtures.     It  would   seem 
that  true  policy  requires  that  the  Central 
road  should  be  speedily  rebuilt' with  T  or 
H  rail."     "No    direct    proposition    for  the 
purchase  of  these  works,  or  either  of  them, 
has  ret   been   made,   but  it  is   understood 
that  there  are  those  wlio  are  ready  to  nego- 
tiate for  the  purchase,  if  it  can  be  made  on 
terms  sufficiently  favorable.    The  granting 
of  an  act  of  incorporation  to  the  purchasers 
seems  to  be  deemed  indispensable.    The  re- 
luctance of  many  of  our  citizens  to  see  these 
important  works  fall  into  the  hands  of  cor- 
porate bodies  has  occasioned  some  opposi- 
tion to  the  proposed  sale,  and  it  must  be 
admitted  that  this  objection  is  not  without 
weight.     If  the  legislature  should  entertain 
the  proposition  favorably,  it  will,  of  course, 
be  in  their  power  to  annex  to  the  corpora- 
tion such  guards  and  restrictions  as  shall 
best  secure  the  public  interests.     A  maxi- 
room  rate  of  tolls  may  be  established  in  the 
charter.     The  company  may  be  required  to 
finish  the  road  in  the  best  possible  manner, 
and  in  such  time  as  the  legislature  may  des- 
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ignate,  and  to  keep  it  in  the  best  possible 
repair,  and  in  constant  operation.  The 
right  of  repurchase  after  a  certain  period 
and  on  certain  conditions  may,  if  deemed 
advisable,  be  retained  by  the  state,  and  a 
simple  method  in  case  of  a  forfeiture  of  the 
chartered  privileges  may  be  adopted  for  an- 
nulling the  charter,  and  revesting  the  prop- 
erty in  the  state.  But,  while  every  requi- 
site guard  should  be  thrown  around  such 
chartered  rights,  it  should  be  remembered 
that  the  facilities  granted  in  such  charter 
will  be  regarded  as  of  the  utmost  impor- 
tance by  those  proposing  to  purchase,  and 
the  character  of  the  provisions  may  very 
possibly  determine  the  question  of  whether 
or  not  a  sale  can  be 'effected.  The  utmost 
discretion  is  therefore  necessary  in  so  fram- 
ing the  provisions  of  such  charter  as  to 
protect  as  fully  as  possible  the  public  weal 
on  the  one  hand,  and  not  to  defeat  the  pos- 
sibility of  a  sale  by  unusual  restrictions 
and  impracticable  requirements  on  the 
other."  Joint  Documents  1846,  Introduc- 
tion, pp.  27,  28.  The  legislative  records 
show  the  following:  "The  select  committee, 
to  whom  was  referred  so  much  of  the  mes- 
sage of  the  governor  as  relates  to  the  sale 
of  the  works  of  internal  improvement,  and 
to  whom  have  been  also  referred  great  num- 
bers of  jpetitions  very  numerously  signed, 
and  coming  from  almost  every  portion  of 
the  state,  praying  for  the  sale  of  the  pub- 
lic works,  beg  leave  to  report,"  etc.  "It  is 
without  precedent  that  any  company  Las 
brought  to  the  West  such  an  amount  of 
money  to  be  invested  in  any  enterprise.  In 
looking  through  the  length  of  the  land  your 
committee  find  but  one  district  of  country 
in  which  capital  to  that  amount  can  be  well 
spared  for  investment  at  a  distance,  and 
but  one  class  of  men  in  that  district 
whose  vigilant  and  far-seeing  eye  would  be 
likely  to  engage  them  in  such  an  adventure. 
The  men  named  in  the  bill  presented  are  of 
that  class.  Of  their  ability  to  take  and 
complete  the  road  no  doubt  is  entertained, 
and  your  committee  have  strong  grounds  to 
believe  that  they  will  purchase  the  road  on 
the  terms  proposed  if  the  bill  shall  become  a 
law  in  its  present  shape,  but  in  case  any  ma- 
terial alteration  is  made  they  cannot  antici- 
pate with  confidence  any  such  result. 
.  .  .  To  protect  the  people  against  un- 
reasonable charges  for  freight  and  passen- 
gers, the  maximum  for  passengers  within 
the  state  is  3  cents  per  mile,  and  upon  the 
great  staple  of  produce  and  consumption, 
flour,  grain,  lime,  plaster,  salt,"  etc.,  "the 
tolls  are  limited  to  the  average  of  tolls  on 
the  best  New  England  roads  upon  the  same 
articles;  these  rates  to  be  reviewed  and  ad- 
justed once  in  ten  years  if  the  state  desire 
it."  House  Documents  1846,  Doc.  No.  2. 
"That  the  central  and  southern  roads  pre- 
sent suflicient  inducements  to  capitalists  to 
make  a  purchase  desirable  seems  to  be  gen- 
erally conceded,  but  the  sum  of  money  they 
will  bring  cannot,  of  course,  be  ascertained 
until  terms  of  sale  are  proposed,  and  an  of- 
fer made.  .  .  .  Again,  the  amount  of 
money  which  the  company  would  be  willing 
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to  pay  would  be  increased  or  diminished  by 
the  extent  of  the  privileges  and  corporate 
powers  which  the  legislature  might  hee  fit 
to  grant.  Unusual  restrictions  or  reserva- 
tions would  either  prevent  a  sale  altogether, 
or  lessen  very  materially  the  price  which 
the  purchaser  might  otherwise  be  willing 
to  give.  The  policy  of  the  legislature  in 
this  respect  should  be,  in  the  opinion  of 
your  committee,  to  grant  a  charter  delegat- 
ing liberal  powers  and  privileges,  but  so  de- 
fined and  guarded  as  to  keep  the  compa- 
nies in  proper  check,  and  prevent  abuse. 
On  such  terms  a  sale  could '  probably  be  ef- 
fected, while  it  might  be  impracticable  to 
sell  should  greater  restrictions  be  imposed. 
Capitalists  will  not  invest  their  money 
where  the  rights  to  be  acquired  are  ill  de- 
fined, or  where  they  can  be  interfered  with, 
or  taken  away,  at  the  option  of  the  legisla- 
ture." Senate  Documents  1846  (Doc.  No. 
9)  p.  15.  It  would  seem  obvious  that  the 
granting  of  a  right  to  fix  tolls  within  a  lim- 
it prescribed  was  intended.  The  first  sec- 
tion of  the  act  (act  No.  42,  Laws  1846) 
created  the  corporation.  The  second  pro- 
vided for  the  purchase  of  the  road  and  prop- 
erty pertaining  thereto  for  the  sum  of  $2,- 
000,000.  Section  3  provided  for  a  forfeit- 
ure and  dispossession  in  case  of  a  failure 
to  meet  the  payments  as  agreed  upon.  Sec- 
tion 12  provided:  "The  said  company 
.  .  .  shall  have  power  to  regulate  the 
time  and  manner  in  which  goods  and  passen- 
gers shall  be  transported,  taken  and  car- 
ried on  said  railroad,  as  well  as  the  manner 
of  collecting  all  tolls  and  dues  on  account  of 
transportation,  carriage,  and  storage."  Sec- 
tion 15  provided  that  it  should  be  lawful 
for  said  company  from  time  to  time 
to  fix,  regulate,  and  receive  the  tolls 
and  charges  taken  for  the  transportation  of 
property  and  persons  on  said  railroad  sub- 
ject only  to  a  limitation  as  to  passengers 
of  3  cents  a  mile  and  10  cents  in  addition 
on  distances  not  exceeding  30  miles.  The 
following  provisions  of  §§  36  and  39  may  be 
mentioned  in  this  connection: 

1.  The  state  reserves  the  right,  at  any 
time  after  January  1,  1867,  to  purchase  said 
railroad,  and  all  the  property,  effects,  and 
assets  of  the  company  upon  terms  named 
based  upon  the  market  value  of  the  prop- 
erty at  the  time  of  such  purchase. 

2.  The  rights  and  franchises  vested  or 
which  may  vest  in  the  company  under  or 
by  virtue  of  said  act  "shall  not  in  any  man- 
ner be  prejudiced  or  affected  save  as  here- 
in provided  or  by  judicial  proceedings  or 
by  a  repurchase  of  said  railroad  to  be  made 
by  the  state"  as  in  said  section  36  provided. 

"3.  The  state  reser\'es  the  right,  at  any 
time  after  thirty  y^ars  from  the  passage  of 
this  act,  by  a  vote  of  two  thirds  of  each 
branch  of  the  legislature,  to  alter,  amend, 
or  repeal  the  same,  provided  that  said  com- 
pany shall  be  compensated  by  the  state  for 
all  damages  sustained  by  reason  of  such  al- 
teration, amendment  or  repeal.". 

Section  15  makes  it  lawful  for  the  com- 
pany to  use  its  own  judgment  in  fixing  tolls, 
and  provides  that  it  shall  not  receive  more 
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than  3  cents  per  mile  for  the  transportation 
of  passengers,  and  imposes  a  penalty  for 
charging  more.  In  the  case  of  Georgia  R.  it 
BJ:g,  Co,  v.  Smith,  128  U.  S.  174,  32  L.  ed. 
377.  9  Sup.  Ct.  Rep.  47,  a  charter  contain- 
ing the  following  provision  was  before  the 
court:  "The  said  Georgia  Railroad  Com- 
pany shall,  at  all  times,  have  the  exclusive 
right  of  transportation  or  conveyance  of  per- 
sons, merchandise,  and  produce,  over  the 
railroad  and  railroads  to  be.  by  them  con- 
structed," while  they  see  fit  to  exercise  the 
exclusive  right,  provided,  that  the  charge  of 
transportation  or  conveyance  shall  not  ex- 
ceed 50  cents  per  100  pounds,  on  heai-y  ar- 
ticles, and  10  cents  per  cubic  foot,  on  arti- 
cles of  measurement,  for  every  100  miles; 
and  5  cents  per  mile  for  every  passenger." 
At  first  blush  this  might  seem  to  authorize 
the  fixing  of  rates  within  tlie  limit  of  5 
cents  a  mile.  But  the  court  held  otherwise. 
It  will  be  noticed  that  the  provision  there 
construed  gave  to  the  railroad  an  exclusive 
use  of  the  road,  which  theretofore  was  sup- 
posed to  be  open  to  use  by  others,  upon  the 
proviso  that  the  charge  for  transportation 
should  not  exceed  5  cents.  So  long  as  this 
price  was  not  exceeded,  the  right  would  con- 
tinue exclusive,  but  it  did  not  follow  that  a 
contract  right  to  fix  tolls  up  to  5  cents  was- 
conferred.  The  section  contained  no  ex- 
press grant  of  power,  and  none  is  necessari- 
ly implied.  Such  was  the  construction  of 
the  court,  but  it  was  careful  to  say:  "If 
the  charter  in  this  way  provides  that  the 
charges  which  the  company  may  make  for 
its  services  in  the  transportation  of  persons* 
and  property  shall  be  subject  only  to  its 
own  control  up  to  the  limit  designate*!,  ex- 
emption from  legislative  interf*>rence  with- 
in thjit  limit  will  be  maintained." 

Again,  there  is  a  class  of  cases  where 
charter  provisions  give  the  right  to  fix  rates 
in  general  terms.  That  is  no  more  than 
the  common  carrier  would  have  by  impli- 
cation were  the  charter  silent  upon  the  sub- 
ject of  compensation.  In  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  suh  nom.  Stoyie  v. 
Farmers'  Loan  d  T.  Co.  29  L.  ed.  636,  5 
Sup.  Ct.  Rep.  334,  388.  1191,  the  charter  un- 
der consideration  granted  to  the  company 
the  right,  "from  time  to  time,  to  fix  lolls 
and  charges."  It  prescribed  no  limit.  The 
court  held  that,  in  the  absence  oj  words  of 
positive  grant,  or  their  equivalent,  in  the 
law,  the  power  of  the  state  to  regulate 
would  not  be  cut  off,  and  that  reasonable 
doubts  should  be  resolved  in  favor  of  the 
state,  citing  the  words  of  Mr.  Chief  Justice 
Marshall  in  Providence  Bank  v.  BiUings^  4 
Pet.  560,  7  L.  ed.  955,  that  "its  abandon- 
ment ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear."  Also  Pra- 
prietors  of  Charles  River  Bridge  v.  Propri- 
etors of  Warren  Bridge,  11  Pet.  420,  9  T^. 
ed.  773;  Delairare  Railroad  Tax,  18  Wall. 
200,  sub  nom.  Minot  v.  Philadelphia,  TV.  <£^ 
B.  R.  Co.  21  L.  ed.  888 ;  Bailey  v.  Magtcire, 
22  Wall.  215,  22  L.  ed.  850;  Northwesteryi 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  660, 
24  L.  ed.  1036;  Newton  v.  Mahoning  Counts/ 
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Cojnrs.  100  U.  S.  548,  25  L.  ed.  710.    Refer- 
ring to  the  provision  of  the  charter,  the 
court  said:  We  **find,  first  the  authority  given 
to  carry  persons  and  property.     This  of  it- 
self implies  authority  to  charge  a  reason- 
able sum  for  the  carriage.    In  this  way  the 
corporation  was  put  in  the  same  position 
a  natural  person  would  occupy  if  engaged 
in  the  same  or  like  business.     Its  rights  and 
privileges  in  its  business  of  transportation 
are  just  what  those    of  a  natural    person 
would  be  under  like  circumstances  f  no  more, 
no  less.     The  natural  person  would  be  sub- 
ject to  legislative  control  as  to  the  amount 
of  his  charges.       So  must  the    corporation 
be."    In  short,  the  provision  that  it  might, 
from  time  to  time,  fix  tolls  wad  a  grant  of 
nothing  that    it  would  not    have  had  the 
ri^ht  to  do  had  it  not  been  inserted,  and  did 
not  have  the  effect  of  enlarging  Hs  rights, 
as  no  intention  to  do  so  was  apparent.     In 
Htonc  V.  lUinois  C.  R.  Co.  116  U.  S.  347,  29 
L.  ed.  6.50,  6  Sup.  Ct.  Rep.  348,  388,  1191, 
the  charter  granted  power  to  establish  such 
rates  for  transportation  as  they  may  deem 
proper,  and  to    alter  and    change  them  at 
pleasure;   and  it  was  held  that  it  did  not 
fihow  an  intent  on  the  part  of  the  legislature 
to  part  with  the  power  to  regulate.    The 
provision  was  substantially  the  same  as  that 
in   Railroad    Commisaion    Cases,  116  U.  S. 
307,  8ub  fiotn.  Stone  v.  Farmers*  Loan  d  T, 
Co.  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191.  The   other   railroad   commission   case 
Stone  V.  New  Orleans  &  N.  E.  R.  Co.  116 
U.  S.  352,  29  L.  ed.  651,  6  Sup.  Ct.  Rep.  349, 
391 — ^needs   no   discussion  further   than  to 
say  that  the  charter  there  discussed  express- 
ly* reserved  to  the  legislature  the  power  to 
regulate  rates.     The  charter  of  the  respond- 
ent contains  a  direct  grant  of  power  to  fix, 
regulate,  and  receive  tolls.       It  also  fixes 
what  it   evidently  considered   a   reasonable 
rate  as  to  passengers,  viz.,  3  cents  per  mile. 
It  clinches  the  matter  by  providing  that  the 
respondent's  right  to  fix  tolls  should  be  lim- 
ited by  this  rate  of  3  cents,  and  by  that 
only.     It  was  not,  then,  a  general  grant  of 
power,  and  therefore  limited  to  fixing  rates 
the  reasonableness  of  which  should  be  deter- 
mined  by  the  usual    methods,    and  conse- 
quently the  same  power  as  any  individual 
or  corporation  would  have  without  it,  but 
"sras  intended  to  confer  a  contract  right  to 
fix  tolls,  within  the  limit  of  3  cents  a  mile, 
as  plainly  as  though  it  had  provided  that 
said  road  should  have  the  right  to  charge 
3  cents  a  mile,  or  less,  in  its  discretion,  for 
transportation  of    passengers.       It  will    be 
noticed  in  the  cases  cited  that  in  no  case 
where  a  maximum  rate  was  fixed  has  the 
right  of  the  company  to  fix  tolls  to  that 
amount  been    denied.       This    case    is  even 
stronger  than  such,  inasmuch  as  the  charter 
fxpressly  fixes  the  limitation,  and  unqual- 
ifiedly states  that  such  shall  be  the  only 
limitation  of  the  company's  power.       But 
our  attention  is  called  to  the  provisions  of 
iS  11  and  30,  which  are  said  to  limit  the 
power  conferred  by  §  15.     Section  11  con- 
tains the  provision  that  ''the  said  company 
4ba)l   have  power  to  charge  for   tolls  and 
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transportation  such  sums  as  shall  be  law- 
fully established  by  the  by-laws  of  said  com- 
pany." Section  30  confers  upon  the  board 
of  directors  the  power  to  do  many  acts,  and 
concludes  as  follows:  "And  shall  have  pow- 
er to  pass  all  by-laws  which  may  be  neces- 
sary for  the  carrying  into  execution  all  the 
powers  vested  in  the  company  hereby  in- 
corporated: provided,  such  by-laws  shall 
not  be  contrary  to  the  Constitution  or  laws 
of  the  United  States  or  of  this  state."  It  is 
contended  that  these  provisions  negative  any 
contract  right  to  the  exclusion  of  regulation 
of  rates  by  the  legislature  that  otherwise 
might  be  conferred  by  §  15,  and  we  are  cited 
to  Ruggles  v.  Illinois,  108  U.  S.  526,  27  L. 
ed.  812,  2  Sup.  Ct.  Rep.  832,  in  support  of 
the  contention.  The  charter  provisions  in 
that  case  conferred  only  a  general  power 
to  fix  rates,  and  we  have  already  shown  that 
such  provisions  do  not  confer  a  right  to  do 
more  than  fix  reasonable  rates  within  the 
limits  that  the  legislature  may,  from  time 
to  time,  prescribe.  The  provision  was  as 
follows:  "Shall  have  power  to  make,  or- 
dain, and  establish  all  such  by-laws,  rules, 
and  regulations  as  may  be  deemed  expedient 
and  necessary  to  fulfil  the  purposes  and  car- 
ry into  effect  the  provisions  of  this  act,  and 
for  the  well  ordering,  regulating,  and  secur- 
ing the  affairs,  business  and  interest  of  the 
company:  provided,  that  the  same  be  not  re- 
pugnant to  the  Constitution  and  laws  of  the 
United  States,  or  of  this  state,  or  repug- 
nant to  this  act."  The  court,  after  quoting 
the  above  provision,  which  was  a  part  of  an ' 
amending  section  (§  6),  proceeds  as  fol- 
lows: By  §  6  all  the  powers  of  the  com- 
pany were  vested  in  and  could  be  exercised 
by  the  directors.  Clearly,  under  this  au- 
thority no  by-law  can  be  established  by  the 
directors  that  does  not  conform  to  the  laws 
of  the  state,  and  this  whether  the  laws  were 
in  force  when  the  amended  charter  was 
granted  or  came  into  operation  afterwards. 
The  power  of  the  company  for  the  regula- 
tion of  its  own  affairs  was  thus  in  express 
terms  subjected  to  the  legislative  control  of 
the  state.  The  corporate  power  was  a  con- 
tinuing one,  and  intended  for  the  ordering 
of  the  alfairs  of  the  company  as  circum- 
stances might,  from  time  to  time,  require. 
The  reserved  control  by  the  state  was  also 
continuing  in  its  nature,  and  manifestly  in- 
tended for  tlie  protection  of  the  public  when- 
ever, in  the  judgment  of  the  legislative  de- 
partment of  the  government,  the  nece&sity 
should  arise.  Then  follows  the  special  pro- 
-^''ision  on  which  the  claim  of  a  contract  is 
predicated.  It  is  as  follows:  "The  board 
of  directors  shall  have  power  to  establish 
such  rates  of  toll  for  the  conveyance  of  per- 
sons or  property  jupon  the  same  as  they 
shall  from  time  to  time  by  their  by-laws  de- 
termine, and  to  le\^  and  collect  the  ^ame 
for  the  use  of  the  company."  On  comment- 
ing upon  this  the  court  said:  "Grants  of 
immunity  from  legitimate  governmental 
control  are  never  to  be  presumed.  On  the 
contrary,  the  presumptions  are  all  the  other 
way,  and,  unless  an  exemption  is  clearly  es- 
tablished, the  legislature  is  free  to  act  on 
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all  subjects  within  its  general  jurisdiction, 
as  the  public  interests  may  seem  to  require. 
As  was  said  by  Chief  Justice  Taney,  speak- 
ing for  the  court,  in  Proprietors  Charles 
River  Bridge  v.  FropHetors  Warren  Bridge, 
11  Pet.  547,  9  L.  ed.  824:  'It  can  never  be 
assumed  that  the  government  intended  to  di- 
minish its  power  of  accomplishing  the  end 
for  which  it  was  created.'  This  ^s  an  ele- 
mentary principle.  In  Chicago,  B.  d  Q.  R. 
Co,  V.  lotca,  94  U.  S.  156,  sub  nom,  Chicago 
B.  d  Q.  R.  Co.  V.  Cutis,  24  L.  ed.  94;  Peik 
V.  Chicago  d  N.  W.  R,  Co,  94  U.  S.  176:  24 
L.  ed.  98,  and  Winona  d  8t,  P,  R.  Co,  v. 
Blake,  94  U.  S.  180,  24  L.  ed.  99,  it  was  de- 
termined that  a  state  may  limit  the  amount 
of  charges  by  railroad  companies  for  fares 
and  freights  unless  restrained  by  some  con- 
tract in  the  charter.'  The  right  to  a  rever- 
sal of  the  present  judgment  rests  on  the 
question  whether  this  company  has  any  such 
restraining  contract,  and  that  depends  on 
the  effect  to  be  given  the  amending  §  6.  The 
company,  by  its  original  charter,  was  au- 
thorized to  transport  passengers  and  prop- 
erty, and  to  receive  compensation  therefor. 
This,  if  there  had  been  nothing  more,  would, 
under  the  rule  stated  in  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77,  and  the  several  rail- 
road cases  decided  at  the  same  time,  require 
the  company  to  carry  at  reasonable  rates, 
and  leave  the  legislature  at  liberty  to  fix 
the  maximum  of  what  would  be  reasonable. 
So  that,  laying  aside  the  limitations  of  the 
old  charter,  the  question  here  is  whether  the 
amending  section  relied  on  has  the  effect  of 
taking  away  from  the  state  this  power  of 
legislative  regulation.  .  .  .  This  is  the 
form  in  which  the  power  to  charge  and  col- 
lect compensation  for  the  carriage  of  per- 
sons and  property  was  granted  by  the 
amended  charter.  The  rates  must  be  fixed 
by  by-laws,  and  no  by-law  can  be  made  that 
is  at  all  repugnant  to  the  laws  of  the  state. 
The  first  paragraph  of  the  section,  with  its 
proviso,  prescribes  generally  what  is  neces- 
sary to  the  validity  gf  a  by-law,  and  tlie  sec- 
ond allows  the  directors  to  fix  rates  by  by- 
laws. It  is  undoubtedly  true  that  the  first 
paragraph  neither  adds  to  nor  takes  from 
the  inherent  power  of  a  corporation  to  make 
by-laws  for  the  regulation  of  its  affairs,  and 
that  the  proviso  is  nothing  more  than  a  leg- 
islative aeclaration  of  the  principle  of  the 
common  law  that  all  by-laws  must  be  rea- 
sonable, and  not  in  conflict  with  the  laws 
of  the  state.  But  the  very  fact  that  such  a 
provision  would  have  been  implied  adds  to 
the  significance  of  its  incorporation  in  ex- 
press terms  into  the  charter,  and  manifests 
a  determination  not  to  leave  room  for  doubt 
as  to  the  right  of  the  state  to  use  its  leg- 
islative power,  if  necessary  for  the  regula- 
tion of  the  affairs  of  the  corporation,  at 
least  by  the  enactment  of  general  laws  ap- 
plicable to  all  corporations  of  a  like  char- 
acter, and  engaged  in  a  like  business.  There 
is  nothing  which  even  in  the  remotest  de- 
gree indicates  that  a  by-law  fixing  rates  is 
to  be  of  a  different  character  from  those 
regulating  the  other  business  of  the  com- 
pany. When,  therefore,  in  a  section  of  the 
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charter  which  expressly  declares  that  no  by- 
law shall  be  made  that  is  in  conflict  with 
the  laws  of  the  state,  we  find  that  the  rates 
of  charge  to  be  levied  and  collected  for  the 
conveyance  of  persons  and  property  are  to 
be  regulated  by  by-laws,  the  conclusion  is  ir- 
resistible that  only  such  charges  can  be  col- 
lected as  are  allowed  by  the  laws  of  the 
state.  This  implies  that  in  the  absence  of 
direct  ^legislation  on  the  subject  the  power 
of  the  directors  over  the  rates  is  subject 
only  to  the  common-law-  limitation  of  rea- 
sonableness, for,  in  the  absence  of  a  statute 
or  other  appropriate  indication  of  the  leg- 
islative Avill,  the  common  law  forms  part  of 
the  laws  of  the  state  to  which  the  corporate 
by-faws  must  conform.  But  since,  in  the 
absence  of  some  restraining  contract,  the 
state  may  establish  a  maximum  of  rates  to 
be  charged  by  railroad  companies  for  the 
transportation  of  persons  and  property,  it 
follows  that  when  a  maximum  is  so  estab- 
lished the  rates  fixed  by  the  directors  must 
conform  to  its  requirements,  otherwise  the 
by-laws  will  be  repugnant  to  the  laws."  It 
is  noticeable  that  in  the  present  case  we  do 
not  ''find  the  section  granting  the  power  to 
fix  rates  by  by-law  in  the  same  section  that 
declares  that  by-laws  shall  not  be  in  con- 
fiict  with  the  laws  of  the  state,"  nor  do  we 
find  a  mere  general  authority  to  fix  rates, 
nor  a  mere  mention  of  a  maximum  rate. 
In  construing  this  charter  we  musty  as  in 
any  other  case,  endeavor  to  ascertain  the  in- 
tent of  the  legislature,  and  we  are  of  the 
opinion  that  §§11  and  30  should  not  be  held 
to  qualify  the  unambiguous  grant  contained 
in  §  15. 

We  have  yet  to  consider  the  question 
whether  the  fight  which  is  claimed  under 
§  15  has  been  lost  by  surrender.  Counsel 
assert  that  it  has  been  lost  by  reason  of  re- 
spondent's acceptance  of  additional  privi- 
leges under  acts  professedly  or  impliedly 
amendatory  of  its  charter,  and  under  the 
general  railroad  law;  and,  secondly,  by  rea- 
son of  its  consolidation  with,  or  absorption 
of,  the  property  and  franchises  of  other  rail- 
road corporations  of  the  state.  It  is  said 
that  in  1846  the  Michigan  Central  Railroad 
Company  became  a  corporation  with  the 
right  of  perpetual  succession,  and  the  right 
to  complete  the  half -finished  railroad,  with- 
in the  borders  of  this  state,  and  to  have  a 
capital  of  $8,000,000;  that  at  the  present 
time  the  respondent  has  a  continuous  line 
through  the  states  of  Michigan,  Indiana, 
and  Illinois,  and  that  it  operates  scnne  and 
owns  other  railroads  in  this  state,  all  of 
which  it  operates  in  conjunction  with  its 
own,  the  corporations  owning  which  are  said 
to  have  practically  ceased  U>  exist,  and  the 
roads  are  known  to  the  public  only  as  parts 
of  the  Michigan  Central  Railroad,  and  the 
companies  which  built  them  can  only  be 
reached  through  the  Michigan  Central;  and 
that  in  some  instances  it  owns  the  entire 
stock  of  such  roads.  We  do  not  discover 
that  it  is  asserted  that  the  respondent's  -re- 
lations with  these  roads  are  unauthorized, 
and,  if  they  were,  we  are  not  advised  that 
the  claim  is  made  that  the  charter  has  been 
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declared  forfeited  thereby.  Our  understand- 
ing of  the  claim  is  that  by  drawing  to  itself 
these  priyileg&i  and  railroads  it  has  surren- 
dered its  rights  under  the  original  charter, 
and  through  a  consolidation  has  become  a 
new  corporation,  which,  having  come  into  ex- 
istence since  1850,  is  subject  to  the  powers 
resenred  by  the  present  Constitution.       In 
1848,  by  act  No.  197,  entitled  ''An  Act  to 
Amend   an  Act  Entitled,"  etc.    (describing 
the  respondent's    charter),    the    legislature 
extendi   the    powers    of    the    corporation 
theretofore    formed,  and    authorized    it  to 
build  and  operate  a  railroad  from  the  south- 
em  line  of  this  state  to  Chicago.     The  char- 
ter, by  §  36,  reserved  to  the  state  the  right 
to  purchase  the  property  of  this  company 
upon    terms    therein    stated.       Counsel  say 
that  the  act  of   1848  contained  no  saving 
clause  as  to  the  old  charter,  and  that  it  de- 
stroyed the  option  of  the  state  to  purchase 
under  §  36,  because  it  destroyed  l^e  basis 
of  fixing  the  price.    We  think  a  sujQIcient 
answer  to  this  is  the  question  ''whether  the 
repeal  of  §  30,  thereby  depriving  the  state 
of  the  right  to  purchase,  would  have  dis- 
solved the  corporation."    It  must  be  mani- 
fest that  it  would  not,  and  we  know  of  no 
authority   to   support   the   proposition  that 
an  enlargement  of  the  powers  of  a  corpora- 
tion puts  an  end  to  its  life,  and  at  the  same 
time  creates  another.     To  follow  this  sug- 
gestion to  its  logical  consequence  under  the 
Constitution  of  1850,  it  might  be  contended 
that  an  effort  on  the  part  of  the  legislature 
to  increase    the    powers    of  a  corporation 
would  result  in  diminishing  them  by  opera- 
tion of  law.     We  think  the  amendatory  acte 
had  no  such  effect  as  te  dissolve  the  corpo- 
ration, whether  they  were  enacted  before  or 
after  the  adoption  of  our  present  Constitu- 
tion, and  that  the  act  of  1855  (act  No.  139), 
authorizing  the  Michigan  Central  to  build  a 
double  track,  and  to  sell  bonds  therefor,  and 
to  make  business    contracts  and    arrange- 
ments with  other  railroads  organized  or  to 
be  organized   for  operation  thereof  by  the 
Michigan  Central  Company,  had  no  such  ef- 
fect.    It  is  urged  that  the  necessary  effect 
of  that  amendment  was  to  amend  the  gen- 
eral railroad  law,  inasmuch  as  it  necessarily 
gave  the  other  companies  powers  of  dealing 
that  they  did  not  have  under  the  general  rail- 
road law ;  and  that  while,  under  the  general 
railroad  law,  they  could  not  only  consolidate 
under  this  act,  they    could    make  business 
contracts  and  arrangements  which  amount- 
ed to  consolidation,  though  not  technically 
called  such,  and  that  the  act,  if  treated  as 
enlarging  the  charter,  was  void.     We  need 
not  concern  ourselves,  at  this  juncture,  with 
the  question  of  the  validity  of  this  legisla- 
tion.    Tlje  only  question  we  are  concerned 
about  is  whether  the  then  existing  Michigan 
Central  corporation  was  dissolved  by  it,  and 
whether  a  new  one  arose,  Phoenix-like,  from 
its  ashes.  One  thing  would  seem  obvious: 
If  the  amendatory  act  was  void,  as  suggested, 
it  could  hardly  dissolve  one  corporation  or 
create  another;  if  valid,  we  know  of  no  au- 
thority  which  indicates  that  it  must  have 
the  effect  suggi^ted.    All  of  the  acte  pur- 
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porting  to  amend  the  charter  contein  lan- 
guage indicating  the  right  of  the  company 
to  accept  or  reject  such  amendments,  and 
they  were  accepted  or  rejected,  as  provided 
by  the  charter,  and  they  all  show  an  absence 
of  the  understending  by  anyone  that  they 
should  destroy  the  existing  or  create  a  new 
corporation.  This  question  was  passed  up- 
on in  the  case  of  Atiy,  Gen,  v.  Joy,  55  Mich. 
107,  20  N.  W.  800,  where  it  was  held  that  an 
act  authorizing  the  Detroit  &  Pontiac  Kail- 
road  to  take  a  new  name,  and  under  that' 
n'ew  liame  to  extend  its  road  from  Pontiac 
to  Lake  Michigan,  did  not  create  a  new  cor- 
poration. The  general  railroad  law  author- 
izes consolidation  by  all  companies  organ- 
ized under  it.  We  do  not  find  it  necessary 
te  inquire  whether  the  respondent  could 
lawfully  avail  itself  of  those  provisions  if 
it  were  disposed.  But,  assuming  that  it 
might,  has  it  done  so  by  compliance  with 
such  provisions,  or  by  a  course  of  dealings 
which  should  be  held  to  have  had  that  ef- 
fect? The  law  providing  for  consolidation 
clearly  implies  that  the  result  of  the  stat- 
utory consolidation  is  a  new  corporation.  ' 
See  1  How.  Stet.  §  3343.  This  is  in  accord 
with  the  majority  of  such  statutes  through- 
out the  country,  as  will  be  seen  by  a  com- 
parison. 1  Thomp.  Corp.  §  305.  But  this 
statute  does  not  necessarily  imply  that  the 
only  arrangement  for  an  extension  of  lines 
must  come  through  a  stetutory  consolida- 
tion, and  other  statutes  permit  arrange- 
mente  of  a  different  character  to  be  made. 
We  have  already  cited  one  which  was  added 
to  this  charter  by  amendment.  Pub.  Acts 
1855,  No.  139.  Undoubtedly,  if  a  law 
points  out  a  method  by  which  railroads  may 
consolidate,  and  provides  that  upon  compli- 
ance with  such  law  the  consolidated  compa- 
nies shall  constitute  a  new  corporation,  such 
new  company  could  not  deny  the  efiect  of 
its  acte.  It  is  not  so  clear  that  anything 
less  than  full  or  substential  compliance 
would  enable  it  to  claim  new  corporate 
righte.  It  is  not  to  be  presumed  that  con- 
solidation is  favored.  On  the  contrary,  it 
is  usual  for  legislatures  to  hedge  the  privi- 
lege about  with  conditions  that  tend  to  the 
preservation  and  encouragement  of  compe- 
tition and  prevent  the  sacrifice  of  public  in- 
terests through  monopolies.  In  Elliott  on 
Railroads  (§  ^3)  it  is  said:  "These  en- 
abling statutes  are  construed  to  authorize 
a  consolidation  only  in  cases  where  the  com- 
panies seeking  to  combine  come  fairly  with- 
in the  terms  of  the  statute;"  and  again  (§ 
323)  :  "Where  the  stetute  provides  for  the 
mode  of  consolidation,  that  mode  must  be 
substantially,  if  not  strictlv,  pursued."  See 
Rodgers  v.  Wells,  44  Mich.  411,  6  N.  W.  860; 
Mansfield,  C.  d  L.  M.  R.  Co.  v.  Drinker,  30 
Mich.  124;  Peninsular  R,  Co.  v.  Tharp,  28 
Mich.  506.  The  intention  to  consolidate 
may  be  an  importent  consideration  where 
the*  act  is  ambiguous  or  uncertain,  and  in 
Elliott  on  Railroads,  §  324,  it  is  said  that 
"a  clear  intention  to  consolidate,  together 
with  the  performance  of  acte  reasonably  ap- 
propriate to  that  end,  must  be  shown,  in 
order  to  establish  a  consolidation,"  where 
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the  act  is  consistent  with  a  different  intent. 
Thus  the  union  of  name,  officers,  business, 
and  property  does  not,  it  has  been  held, 
change  their  distinctive  character  as  sepa- 
rate corporations.  Nashua  d  L.  R.  Corp. 
V.  Boston  d  L.  R.  Corp.  136  U.  S.  356,  34 
L.  ed.  363,  10  Sup.  Ct.  Rep.  1004.  The 
mere  purchase  by  one  railroad  corporation 
of  the  franchise  and  property  of  another 
does  not  make  the  purchaser  the  successor, 
by  consolidation,  of  the  purchased  road. 
Thus,  in  the  case  before  us,  the  numerous 
arrangements  by  which  the  respondent  man- 
ages, owns,  or  is  otherwise  interested  in  its 
several  branch  lines,  and  which  are  not 
shown  in  the  record,  may  not  amount  to  a 
consolidation  in  a  general  sense,  or,  if  they 
do  so,  not  in  the  sense  of  the  statute. 
Wliere  the  statute  is  silent  in  regard  to  the 
effect  of  consolidation,  a  new  corporation  is 
not  always  the  necessary  consequence. 
"Succession  is  not  necessarily  consolidation, 
and  a  corporation  may  have  authority  to  be- 
come the  successor  of  another,  without  hav- 
ing any  authority  to  consolidate."  Elliott, 
Railroads,  §  324*  "If  the  merger  is  com- 
plete, it  is  evidence  that  the  one  corporation 
is  extinguished,  uilless  kept  alive  for  certain 
purposes;  while  it  is  equally  clear  that  the 
other,  in  which  it  is  merged,  is  not  dis- 
solved." Id.  §  335.  See  also  1  Thomp.  CJorp. 
§  396,  where  it  is  said  that  the  existence  of 
a  new  corporation  as  the  result  of  consolida- 
tion depends  upon  the  legislative  intent 
manifested  in  the  statute  under  which  the 
consolidation  takes  place.  Central  R.  d 
Bkg.  Co.  V.  Georgia^  92  U.  S.  665,  23  L.  ed. 
757.  If  there  is  no  statute  authorizing  con- 
solidation, the  attempt  is  ultra  vires.  El- 
liott, Railroads,  §  322;  1  Thomp.  Corp.  § 
315,  and  cases  cited.  This  case  is  unlike 
that  of  Smith  v.  Lake  Shore  d  M.  8.  R.  Co. 
In  that  case  the  answer  of  the  company  to 
the  order  to  show  cause  alleged  that  it  had 
taken  the  steps  prescribed  by  statute  for  the 
purpose  of  effecting  a  consolidation.  In 
the  present  case  there  appears  to  be  no  such 
admission,  and  the  record  does  not  show 
that  the  Michigan  Central  has  ever  inten- 
tionally proceeded  to  effect  a  statutory  con- 
solidation. As  said  in  Elliott  on  Railroads, 
§  335 :  "The  term  'consolidation'  is  an  elas- 
tic one,  and  may  include  a  union  of  two  or 
more  corporations  into  a  new  one,  with  a 
different  name,  with  or  without  extinguish- 
ing the  constituent  corporations,  or  the  mer- 
ger of  two  or  more  cor|K)rations  into  an- 
other existing  corporation  under  the  name  of 
the  latter." 

We  have  seen  that  the  legislature  has,  by 
an  amendment  to  the  Michigan  Central  char- 
ter, authorized  it  to  make  business  arrange- 
ments with  other  companies  owning  rail- 
roads. If  so,  it  may  enforce  them.  It  may 
operate  other  roads,  possibly  buy  their  prop- 
erty or  their  stock;  but  if  it  be  conceded 
that  they  cannot  lawfully  do  these  things 
and  therefore  that  their  acts  were  ultra 
vircSy  are  they  not  acts  that  subject  them  to 
a  forfeiture  of  all  rights  through  quo  war- 
ranto, rather  than  a  new  grant  of  power, 
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under  consolidation  acts,  which  they  have 
neither  attempted  to  kct  under  nor  complied 
with  in  making  business  arrangements  with 
other  roads?  In  the  list  of  charges  against 
this  respondent  are  to  be  found  the  exten- 
sion of  lines  by  building,  the  operation  of 
other  roads,  the  acquisition  of  all  of  the 
stock  of  some  or  the  owning  of  other  roads,, 
the  leasing  of  others  for  long  terms,  the  in- 
crease of  capital.  If  these  things  are  ultra 
riresj  it  does  not  follow  that  a  consolidation, 
has  been  effected,  or,  if  so,  that  it  is  a  stat> 
utory  consolidation,  which  has  created  a 
new  corporation.  If,  on  the  other  hand,, 
these  are  valid  arrangements,  and  lack  the 
substantial  requisites  of  the  consolidation 
provided  by  statute,  the  stockholders  of  the 
Michigan  Central  Railroad  Company  are  not 
thereby  deprived  of  their  charter  rights. 
They  have  never  assented  to  a  consolidation. 
The  company  could  not,  as  a  new  corpora- 
tion, enforce  collection  of  stock  subscrip- 
tions, and  could  not  compel  the  state  to  rec- 
ognize it  as  a  new  corporation.  The  fur- 
ther claim  is  made  that,  granting  all  of  the 
foregoing.  Pub.  Acts  1891,  act  No.  90,  is  to 
be  treated  as  an  exercise  of  the  power  of 
amendment  reserved  in  the  charter,  and 
must  be  accepted  and  acted  upon,  subject  to 
the  right  of  the  respondent  to  collect  its 
damages  from  the  state.  We  think  this  can- 
not be.  The  act  does  not  purport  to  l^  an 
amendment  of  the  charter,  and  no  provi- 
sion for  compensating  the  respondent  is  con- 
tained in  it.  There  is  no  provision  of  ^^w 
for  the  payment  of  such  claim,  and  the  re- 
spondent would  be  powerless  to  enforce  it. 
We  therefore  reach  the  conclusion  that  the 
respondent  had  a  vested  right  to  fix  its  own 
tolls,  and  that  to  hold  the  act  of  1891  ap- 
plicable to  it  would  be  to  impair  the  obliga- 
tion of  the  contract  made  between  the  state 
and  the  company.  To  bring  this  company 
under  the  power  of  the  state  in  the  matter 
of  the  regulation  of  tolls,  if  desirable,  must 
be  done  by  the  method  pointed  out  in  the 
charter.  It  would  doubtless  be  a  conven- 
ience to  the  public  to  enjoy  the  privilege  of 
travel  upon  this  line  at  a  2-ceut  rate,  eitlier 
under  this  act  or  the  act  discussed;  but  it 
cannot  be  accomplished,  under  this  act,  as 
to  the  line  constructed  under  the  original 
charter.  The  language  of  Mr.  Justice  Har- 
lan in  New  Orleans  Gaslight  Co.  v.  Louisi- 
ana Light  d  H.  P.  d  Mfg.  Co.  115  U.  S.  673, 
29  L.  ed.  525,  6  Sup.  Ct.  Rep.  262,  is  sug- 
gestive in  this  connection:  "If,  in  the 
judgment  of  the  state,  the  public  interests 
will  be  best  subserved  by  an  abandonment 
of  the  policy  of  granting  exclusive  privi- 
leges to  corporations  other  than  railroad 
companies,  in  consideration  of  services  to  be 
performed  by  them  for  the  public,  the  way 
is  open  for  the  accomplishment  of  that  re- 
sult with  respect  to  corporations  whose  con- 
tracts with  the  state  are  unaffected  by  that 
change  in  her  organic  law.  The  rights  and 
franchises  which  have  become  vested  upon 
the  faith  of  such  contracts  can  be  taken  by 
the  public,  upon  just  compensation  to  the 
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company,  under  the  state's  power  of  eminent 
domain.  [Citing  cases.]  In  that  way  the 
plighted  faith  of  the  public  will  be  kept 
with  those  who  have  made  large  investments 
upon  the  assurance  by  the  state  that  the 
contract  with  them  will  be  performed." 

The  order  of  the  Circuit  Court  for  the 
County  of  Wayne  is  reversed,  with  costs  of 
both  courts. 

The  other  Justices  concur. 

Writ  of  error  dismissed  by  the  Supreme 
Court  of  United  States  March  23,  1900. 


PKEKLKSS   MANCFACTURING   COMPA- 
NY 

V. 

John  N.  BAGLEY  et  al.,  Plffs,  in  Err. 


( 


.Mich. 
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A  landlord  "vrlto  aflrree*  Tritit  1tl«  tenant 
to  pat  nn  automatic  lire  extlnflrulsher 
in  the  leased  balldlnff  cannot  relieve 
bimsc'lf  from  liability  for  Injuries  to  the  ten- 
nDt's  property  caused  by  negligence  in  using 
apparatus  the  vents  of  which  open  at  too  low 
a  tempeniture,  by  employing  a  competent  in- 
4li!p€D(!ent  contractor  to  do  the  work. 

(April  2,  1901.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  r^ecover  dam- 
ages for  injuries  to  plaintiff's  property  by 
vater  from  an  automatic  fire  extinguisher 
which  tad  been  installed  therein  by  the  own- 
ers of  a  building  leased  by  plaintiff.  Af- 
firmed. 

Statement  by  Grant,  J.: 

The  facts  in  this  case  are  undisputed. 
Plaintiff  was  engaged  in  the  manufacture  of 
clothing,  and  was  tenant  of  a  building  owned 
by  defendants.  Throughout  the  building 
had  been  placed  a  number  of  water  pipes, 
constituting  an  automatic  sprinkler  system, 
intended  for  extinguishing  fire.  On  an  ex- 
tremely hot  Sunday. — July  4,  1897, — in  the 
afternoon,  a  sprinkler  head  in  a  pipe  in  this 
automatic  sprinkler  system  opened,  and  the 
water  tlooded  the  building,  dama^ng  plain- 
tifTs  goodb.  The,  sprinkler  head  was  be- 
neath a  skylight  in  the  roof  of  the  building. 
The  skylight  had  glazed  sloping  sides  and 
vertical  ends  standing  above  the  roof.  A 
vertical  section  of  the  skylight  formed  sub- 
stantially an  inverted  V.  Across  the  bot- 
tom, and  about  in  the  line  of  the  roof,  was  a 
^ash  containing    panes    of   glass.     Beneath 


this  glass,  curtains,  which  could  iye  moved, 
ran  on  wires.  Two  or  three  panes  of  glass 
had  been  taken  out  of  the  bottom  sash, 
through  one  of  which  the  water  pipe  ran  up. 
It  then  turned,  and  ran  horizontally  length- 
wise of  the  skylight  somewhat  below  the 
])oint  where  the  sloping  sides  of  the  skylight 
united.  Upon  the  top  of  this  pipe  were  set 
the  sprinkler  heads,  from  one  of  which  the 
water  was  discharged.  The  skylight  was 
nearly  20  feet  long  by  about  12  inches  wide, 
and  it  was  4  feet  3  inches  vertically  from 
the  bottom  Sf^sh  to  the  top  of  the  skylight. 
The  head  itself  wad  so  made  that  at  about 
a  given  temperature  an  alloy  in  it  would 
fuse,  and  release  a  cap,  and  thus  afford  re- 
lease for  the  water  in  the  pipe  by  gravity 
pressure  from  a  tank  on  the  roof.  It  was  in- 
tended that  the  alloy  in  these  heads  in  ques- 
tion should  stand  a  temperature  of  about 
155**  Fahrenheit  before  fusing,  and  they 
were  stamped  "155"  to  indicate  that  fact. 
On  July  10,  1897,  after  this  accident,  the 
head,  which  up  to  that  time  remained  intact, 
fused  when  the  temperature  in  the  skylight 
was  146**.  The  heads  used  in  the  skylight 
were  of  the  same  kind  as  those  used  else- 
where throughout  the  building.  Near  the 
top  of  each  end  of  the  skylight  was  an  open- 
ing leading  to  a  short  pipe  which  opened  in- 
to the  air.  Beneath  each  opening  was  a 
swinging  window  for  ventilation.  These 
ventilating  windows,  in  hot  weather,  were 
usually  kept  open.  They  were  closed  Satur- 
day, <Tuly  3d,  at  1  p.  m.,  and  remained  closed 
till  after  the  accident. 

The  following  facta  are  established  by  the 
testimony:.  (1)  That 'the  relation  of  land- 
lord and  tenant,  and  no  other,  existed  be- 
tween the  parties.  (2)  That  there  was  no 
written  lease,  whether  or  not  there  was  an 
agreement  for  one.  (3)  That  there  was  no 
covenant  forming  part  of  the  oral  agreement 
for  leasing  that  the  premises  were  free  from 
defects  and  fit  for  use,  or  that  the  landlord 
would  keep  them  in  repair  and  fit  for  use; 
that  that  oral  agreement  was  simply  that 
the  plaintiff  should  occupy  the  premises  for 
a  certain  period  at  a  certain  rental.  (4) 
That  an  agreement,  which,  if  plaintiff's  tes- 
timony is  believed,  was,  in  effect,  a  part  of 
the  agreement  as  to  tenancy,  was  made  by 
defendants  at  the  instance  and  for  the  bene- 
fit, at  least  in  large  part,  of  plaintiff,  that 
there  should  be  installed  upon  the  demised 
premises  a  sprinkler  system  like  that  about . 
to  be  installed  in  Durnham,  Stoepel,  &  Co.'s 
premises,  and  that  this  agreement  was,  with- 
out damage  to  plaintiff,  performed  as  early 
as  the  September  following  the  May  or  June 
which  was  the  date  of  plaintiff's  entry  upon 
the  premises  demised  to  it,  (5)  That  from 
September,  189C,  to  July,  1897,  the  sprinkler 


Note. — For  exceptions  to  rule  that  an  employ- 
er is  not  liable  for  acts  of  Independent  con- 
tractor, see.  In  this  series,  Hawver  v.  Whalen 
(Ohio)  14  L.  R.  A.  828.  and  note;  Carrico  v. 
West  Virginia  C.  &  P.  R.  Co.  (W.  Va.)  24  L. 
R.  A.  50;  Larson  v.  Metropolitan  Street  R.  Co. 
'Mo.)  16  L.  R.  A.  330;  Ketcham  v.  Newman  (N. 
Yj  24  L.  R,  A.  102:  Negus  v.  Becker  (N.  Y.) 
25  L.  R.  A.  667:  Colgrove  v.  Smith  (Cal.)  27 
T^  R.  A.  5(*0 ;  Smith  v.  Milwaukee  Builder's  & 
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T.  Exchange  (WIb.)  30  L.  R.  A.  504:  Wertheim- 
er  V.  Saunders  (Wis.)  37  L.  R,  A.  146 :  Cabot  v. 
Kingman  (Mass.)  33  L.  R.  A.  45:  Richmond  de 
M.  R.  Co.  v.  Moore  (Va.)  37  L.R. A.238:Thomp- 
.^on  V.  Lowf»ll,  L.  *  H.  Street  R.  Co.  (Mass.)  40 
L.  R.  A.  345  :  Bonaparte  v.  Wiseman  (Md.)  44 
L.  R.  A.  4S2 :  Moran  v.  Corliss  Steam-Engine  Co. 
(R.  T.)  45  L.  R.  A.  267 :  Sebeok  v.  Plattdeutsohe 
Volksfest  Vereln  (X.  J.  L.)  50  L.  R.  A.  199; 
and  Boomer  v.  Wilbur  (Mass.)  post, — . 
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head  bad  been  part  of  the  demised  premises 
"Which  were  in  the  actual  occupancy  of  the 
plaintiff.  (6)  Tliat  defendants  had  no  no- 
tice of  any  defect  in  the  sprinkler  head  up  to 
the  time  of  the  accident.  (7)  That  the  de- 
fendants did  not  plan,  or  by  their  servants 
install,  the  sprinkler  system,  but  that  they 
committed  the  whole  work  of  installation, 
including  planning,  labor,  and  material,  to 
the  General  Fire  Extinguisher  Company  un* 
der  a  clear  and  distinct  contract;  that  that 
company  is  an  experienced,  competent,  and 
reputable  concern  in  its  line  of  business; 
that  defendants  did  not  interfere  with,  or 
exercise  supervision  over,  the  work  of  in- 
stalling, but  left  the  work  wholly  in  the 
hands  of  the  extin^isher  company.  (8) 
That  the  work  was  inspected  by  an  experi- 
enced insurance  inspector  before  reduced  in- 
surance rates  on  the  building  and  stock  were 
procured.  (9)  That  it  is  proper  practice 
to  put  sprinkler  heads  in  slcy lights.  (10) 
That  the  extraordinary  heat  of  the  sun  on 
July  4,  1897,  caused  a  head  in  the  skylight 
to  •  open,  which,  under  ordinary  circum- 
stances, remained  closed.  (11)  That  if  such 
opening  is  due  to  the  fault  of  anyone  it  is 
to  the  fault  of  the  General  Fire  Extinguish- 
er Company. 

The  declaration  charges  neglect  against 
the  defendants,  plaintiff's  landlord,  in  negli- 
gently constructing  an  automatic  sprinkler 
system.  The  court  instructed  the.  jury  that 
the  fact  that  the  defendants  ''had  used  all 
ordinary  precaution  in  employing  suitable 
people  to  put  this  system  in,  and  letting 
the  contract  to  a  reputable  concern  to  put  it 
in,  was  of  itcidf  no  defense  against  the  ac- 
tion in  this  case."  In  other  words,  the  de- 
fendants were  held  responsible  for  the  negli- 
gence, if  any,  of  the  party  who  put  in  the 
sprinkler  system.  The  jury  found  that  the 
apparatus  was  negligently  constructed,  and 
rendered  a  verdict  for  the  plaintiff. 

Messrs.  Wells,  Angell,  Boynton,  ft 
McMillan,  for  plaintiffs  in  error : 

Defendants  are  guilty  of  the  breach  of  no 
duty  arising  by  implication  from  the  rela- 
tion of  the  parties.  The  relation  negatives 
the  existence  of  such  duty. 

Wood,  I^and.  A  T.  §  382;  Pete  v.  Voight 
Brewery  Co.  116  Mich.  422,  74  N.  W.  651; 
Jaffe  v.  Harteau,  66  N.  Y.  398,  15  Am.  Rep. 
438 :  Edicards  v.  New  York  d  H.  R.  Go.  98 
N.  Y.  245,  50  Am.  Rep.  659;  Loupe  v.  Wood, 
51  Cal.  686;  Moore  v.  Weber,  71  Pa.  429,  10 
Am.  Rep.  708 ;  Doyle  v.  Canton  P.  R.  Co.  147 
XT.  S.  413,  37  L.  ed.  223,  13  Sup.  Ct  Rep. 
333;  Tuttle  v.  George  H.  (Hlheri  Mfg.  Co. 
145  Mass.  1G9,  13  N.  £.  465;  Cole  v.  McKey, 
66  Wis.  500,  67  Am.  Rep.  293,  29  N.  W.  279. 

Even  where  the  landlord  is  bound  to  re- 
pair defects  arising  after  the  beginning  of 
the  term,  knowledge  of  the  improper  condi- 
tion, or  culpable  ignorance  amounting  to 
constructive  notice,  must  be  shown. 

Henkel  v.  Murr,  31  Hun,  28 ;  Idel  v.  Mitch- 
ell, 158  N.  Y.  134,  52  N.  E.  740;  Simons  v. 
Setcard,  22  Jones  k  S.  406;  Hines  v.  Will- 
ooxy  96  Tenn.  148,  34  L.  R.  A.  824,  33  S,  W. 
914;  Case  v.  Chicago.  R.  I.  d  P.  R.  Co.  64 
Iowa,  762,  21  N.  W.  30;  Wood,  Land,  k  J. 
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§  377;  Kenny  t.  Bams,  67  Mich.  336,  34  N. 
W.  587. 

If  any  duty  to  plaintiff  rested  on  defend- 
ants with  reference  to  the  sprinkler  system^ 
they  were  guilty  of  no  breach  of  it,  since 
they  procured  under  the  contract  in  evidence 
the  planning  and  installation  thereof  by  a 
competent,  reputable  concern  engaged  in 
such  business. 

Devlin  v.  iSmith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  BlaJce  v.  Woolf  [1398]  2  Q.  B.  426; 
King  v.  New  York  C.  d  H.  R.  R.  Co.  66  N. 
Y.  181,  23  Am.  Rep.  37 ;  Reedie  v.  London 
d  N.  W.  R.  Co.  4  Exch.  244;  Laugher  v. 
Pointer,  6  Barn,  k  C.  547;  2  Thomp.  Neg.  p. 
002. 

Tlie  proper  performance  of  the  contract 
did  not  involve  any  intrinsic  or  necessary 
danger. 

No  injurious  consequence  would  have 
arisen  if  the  extinguisher  company  had  not 
been  guilty  of  what  now  appears  an  error 
in  judgment,  which  defendants  had  no  rea- 
son to  anticipate. 

Wilkinson  v.  Detroit  Steel  d  Spring 
Works,  73  Mich.  405,  41  N.  W.  490. 

The  harm  came  from  doinf  the  work 
wrong,  not  from  doing  it  at  afl.  Hence  it 
was  not  a  nuisance  in  such  a  sense  as  to 
bring  the  case  within  the  exception  to  the 
rule. 

Engel  v.  Eureka  Club,  137  N.  Y.  100,  32  N. 
E.  1052;  McCafferty  v.  Spuyten  Duyvil  M. 
R.  Co.  61  N.  Y.  178,  19  Am.  Rep.  267^ 
Peachey  ▼.  Rotolandy  13  C.  B.  182;  Butler  v. 
Hunter,  7  Hurlst.  k  N.  826;  Miller  v.  New 
York,  L.  d  W.  R.  Co.  125  N.  Y.  118,  26  N. 
E.  35. 

A  vendor  is  not  liable  for  latent  defects 
in  an  article  bought  by  him  and  sold  with 
or  without  his  own  labor  on  it. 

MoKinnon  Mfg.  Co.  v.  Alpena  Fish  Co. 
102  Mich.  221,  60  N.  W.  472 ;  Bragg  v.  Mor- 
rill, 49  Vt.  45,  24  Am.  Rep.  102 ;  Hoe  v.  San- 
bom,  21  N.  Y.  566,  78  Am.  Dec.  163.    . 

A  railroad  company  is  not  liable  to  a 
passenger  for  the  breaking  of  an  axle  from 
a  latent  defect,  when  it  was  bought  from  a 
reputable  manufacturer. 

Grand  Rapids  d  I.  R.  Co.  v.  Huntley,  38^ 
Mich.  537,  31  Am.  Rep.  321. 

Nor  to  any  employee  for  a  defect  in  a 
boiler. 

Richmond  d  D.  R.  Co.  v.  Elliott,  149  U. 
S.  266,  37  L.  ed.  728,  13  Sup.  Ct.  Rep.  837. 

A   vessel    is   not   liable    for    a    collision 
caused  by  the  breaking  of  a  wheel  chain  pur- 
chased from  a  reputable  manufacturer. 

The  Olympia,  52  Fed.  985,  9  C.  C.  A.  393, 
22  U.  S.  App.  69,  61  Fed.  127.  See  also 
Walden  v.  Finch,  70  Pa.  460;  Hoffman  v. 
Tuolumme  County  Water  Co.  10  Cal.  413; 
Shrewsbury  v.  Smith,  12  Cush.  177;  Pitts^ 
burgK  Ft.  W.  d  C.  R.  Co.  v.  Brigham,  29 
Ohio  St.  374. 

Messrs.  Maybury  ft  Iiuekijic  for  de- 
fendant in  error: 

The  landlord  who,  himself  or  by  Ma  serv- 
ants, makes  repairs  or  improvements  to  de- 
mised premises,  is  liable  to  the  tenant  for 
all  damages  resulting  from  negligence  in  so 
doing. 
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Smith,  N^.  p.  48;  Whftrton,  Neg.  §  792; 
Mine  v.  Citshing,  53  Hun,  519,  6  N.  Y.  Supp. 
850;  Kimmell  v.  Burfeind,  2  Daly,  155. 

This  is  BO  whether  he  is  under  covenant 
to  make  repairs  or  not.  II  he  voluntarily, 
or  by  request  of  tenant,  actually  proceeds 
with  the  work,  he  is  liable  for  negligent  in- 
jury. 

Wharton,  Neg.  8  792 ;  Gill  v.  Middleton, 
105  Masas.  477,  7  Am.  Rep.  548;  Oregor  v. 
Cadi/,  82  Me.  131,  19  AU.  108;  Wertheimer 
V.  Saunders,  95  Wis.  573,  37  L.  R,  A.  146, 
70  N.  W.  824 ;  Willcow  v.  Hinea,  100  Tenn. 
538.  41  L.  K.  A.  278,  46  S.  W.  297.  • 

Landlords  are  lial)le  to  the  tenants  under 
the  facts  in  this  case.  &nd  it  is  no  excuse 
that  they  employed  a  reputable  independent 
contractor. 

WUhinaan  v.  Detroit  Steel  d  Spring 
\Vork€,  73  Mich.  405,  41  N.  W.  490 ;  Worth- 
ington  v.  Parker,  11  Daly,  557;  Wertheim- 
er v.  Saunders,  96  Wis.  573,  37  L.  R.  A.  146, 
70  N.  W.  824;  Cleghwn  v.  Taylor,  18  Sess. 
Cm.  2d  Series,  64,  No.  126;  Qyiarman  v.  Bur- 
nett, 6  Mees.  k  W.  499 ;  Sturgee  v.  Society 
for  Promotion  of  Theological  Education^  130 
Mass.  414,  30  Am.  Rep.  463;  Glickauf  v. 
Maurer,  75  HI.  289,  20  Am.  Rep.  238;  SuUs- 
backer  v.  Dickie,  51  How.  Pr.  600;  Lasker 
Real-Estate  Afso.  v.  Hatcher  (Tex.  Civ. 
App.)  28  8.  W.  404;  Houston  d  0.  N.  R.  Co. 
V.  Meador,  50  Tex.  77. 

An  owner  has  no  right  to  erect  a  nuisance 
on  his  own  land  to  the  injury  of  his  neigh- 
bors. 

Bensen  y.  Suarez,  28  How.  Pr.  511,  19  Abb. 
Pr.  61. 

llie  lan'&lords  are  not  liable  for  casual 
acts  of  negligence  on  the  part  of  the  con- 
tractor or  his  servants  in  the  progress  of  the 
work,  but  for  the  proper  completion  of 
the  work  itself,— especially  when  taken  off 
the  hands  of  the  contractors, — the  owner  of 
the  building  is  liable;  and  if  it  is  left  in  an 
unaafe  condition,  whereby  injury  results  to 
the  tenant^  the  landlord  is  liable. 

Sturges  v.  Society  for  Promotion  of  Theo- 
logical Education,  130  Mass.  414,  30  Am. 
Rep.  463;  Oorham  v.  Gross,  125  Mass.  232, 
28  Am.  Rep.  234;  Boswell  v.  Laird,  8  Gal. 
469.  68  Am.  Dec.  345;  Fletcher  v.  RyUmds, 
L.  R.  1  £xch.  265;  Hole  v.  Sittinghoume  d 
S.  R.  Co.  6  Hurlst.  A  N.  488;  Robbins  v. 
Chicago,  4  Wall.  679,  18  L.  ed.  432. 

When  the  defendants  undertook  with  the 
plaintiff  to  install  a  sprinkler  system,  a 
duty  rested  upon  them,  which  they  could  not 
devolve  upon,  or  delegate  to,  contractors. 

Wilkinson  v.  Detroit  Steel  d  Spring 
Works,  73  Mich.  418,  41  N.  W.  490;  Wood, 
Mast.  &  S.  §§  316,  321 ;  Houston  d  G.  N.  R. 
Oo.  V.  Meador,  50  Tex.  77 ;  St.  Paul  Water 
Co.  V.  Ware,  16  Wall.  566,  21  L.  ed.  485; 
Worthinffton  v.  Parker.  11  Daly.  559. 


J.,  delivered  the  opinion  of  the 
court: 

It  appears  conceded  that  there  was  evi- 
dence of  negligence  on  the  part  of  the  Gen- 
eral Fire  Extinguisher  Company  in  putting 
in  the  sprinkler  heads  in  the  skylight  ar- 
ranged to  fuse  at  155  degrees.  That  tempera^ 
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ture  proved  too  low.  They  should  have  been 
arranged  to  fuse  at  a  higher  temperature. 
The  sprinkler  plant  was  installed  in  Septem- 
ber. In  the  following  July,  with  a  tempera- 
ture outside  at  94^,  one  of  the  sprinkler 
heads  fused.  A  few  days  afterwards  the  re- 
maining sprinkler  head,  when  the  tempera- 
ture outside  was  about  the  same,  fused  when 
the  temperature  in  the  skylight  had  reached 
146°.  It  was  undoubtedly  assumed,  on  the 
part  of  the  agents  of  the  extinguisher  com- 
pany, that  the  temperature  wiuiin  the  sky- 
light would  not  reach  that  degree;  but  it 
made  no  effort  to  determine  the  degree  of 
temperature  of  the  skylight  in  hot  weather. 
If  they  relied  upon  experiences  elsewhere,  it 
is  not  shown  upon  this  record.  An  experi- 
enced witness  for  the  defendants  testified 
that  ''they  should  be  set  with  a  leeway  of 
about  30**,  and  that  he  would  not  locate  a 
155**  sprinkler  head  at  a  place  where  he 
knew  the  temperature  would  reach  over 
133**."  We  must,  therefore,  enter  upon  a  de- 
termination of  the  defendants'  liability  with 
the  fact  established  that  their  contractor, 
the  extinguisher  company,  was  guilty  of  neg' 
ligence.  It  is  also  established  that  the  de- 
fendants had  no  experience  with,  or  knowl- 
edge of,  th'e  construction  of  the  sprinkler 
apparatus;  that  they  employed  a  standard 
company  of  long  experience  and  of  good  rep- 
utation, and  that  the  system  was  one  m 
common  use.  They  had,  therefore,  exercised 
that  prudence  which  the  law  requires  in 
choosing  independent  contractors,  and  no 
negligence  is  directly  attributable  to  defend- 
ants. It  was  to  the  interest  of  the  defend- 
ants, as  well  as  that  of  the  plaintiff,  to  have 
a  proper  apparatus  supplied.  In  case  of 
flooding,  both  would  be  damaged. 

Did  the  employment  of  such  a  contractor 
relieve  the  defendants  from  liability  to  plain- 
tiff? They  insist  tliat  it  did;  that  the  cas« 
is  within  the  rule  that,  when  one  employs 
a  competent,  experienced,  and  independent 
contractor  to  do  a  lawful  work,  he  is  not 
liable,  either  for  defects  in  the  system  or 
in  the  apparatus  or  machinery.  The  learned 
counsel  cite  Devlin  v.  Smith,  89  N.  Y.  470, 
42  Am.  Rep.  311;  King  v.  New  York  C.  d 
H.  R.  R.  Co.  66  N.  Y.  181,  23  Am.  Rep.  37; 
Engel  V,  Eureka  Club,  137  N.  Y.  100,  32  N. 
E.  1062;  McCafferty  v.  Spuytcn  Duyvil  M, 
R.  Co.  61  N.  Y.  178,  19  Am.  Rep.  267 ;  Miller 
V.  tfew  York,  L.  d  W.  R.  Co.  125  N.  Y.  118, 
26  N.  E.  36.  None  of  those  cases  involve  the 
relation  of  landlord  and  tenant.  They  are 
cases  coming  clearly  within  the  rule  as  to 
nonliability  for  the  negligence  of  independ- 
ent contractors.  .  There  is,  however,  another 
rule,  and  which  may  be  called' an  exception 
to  that  above  stated,  viz.,  that,  where  one 
owes  an  absolute  duty  to  another,  he  can- 
not acquit  himself  of  liability  by  delegat- 
ing that  duty  to  an  independent  contractor. 
To  apply  the  rule  to  the  present  case,  it  may 
be  thus  stated:  Where  a  landlord  under- 
takes to  make  repairs  or  imprcfvements  for 
his  tenant,  he  cannot  relieve  himself  of  th« 
consequences  of  neglect  in  the  performance 
of  his  agreement  by  employing  an  independ- 
ent contractor.    Thus,  where  a  landlord  un- 
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dertook  to  put  a  new  roof  on  the  building 
of  his  tenant,  and  he  let  the  contract  to  an 
independent  contractor  to  perform  the  work, 
and  the  goods  were  damaged  by  rain  through 
the  negligence  of  the  contractor,  the  land- 
lord was  held  liable.  Werthcimer  v.  Saun- 
ders, 95  Wis.  573,  37  L.  R.  A.  146,  70  N.  W. 
824.  Where  the  landlord  made  repairs,  and 
a  joint  of  pipe  was  improperly  constructed, 
whereby  the  water  flowed  from  the  roof 
through  onto  the  plaintiff's  goods,  the  land- 
lord was  held  liable.  Worthington  v.  Park- 
er, II  Daly,  546.  Where  a  drain  had  been 
constructed  by  an  independent  contractor, 
and  after  its  acceptance  the  water  flowed 
through  it  into  an  adjoining  cellar,  through 
the  negligence  of  the  contractor,  the  owner 
of  the  building  was  held  liable.  Sturges  v. 
Society  for  Promotion  of  Theological  Edu- 
cation, 130  Mass.  414,  30  Am.  Rep.  463.  A 
landlord  assuming  to  make  repairs,  though 
not  required  to  do  so  by  his  lease,  is  respon- 
sible for  his  lack  of  skill  in  making  them. 
Gill  V.  Middleton,  105  Mass.  477,  7  Am.  Rep. 
548;  Oregor  v.  Cady,  82  Me.  131,  19  Atl. 
108.  Plaintiff  had  agreed  with  defendants 
that  they  should  put  in  a  sprinkler  system. 
They  could  adopt  whatever  system  they 
chose,  and  could  make  whatever  contract 
they  chose  for  putting  it  in.  There  was  no 
contractual  relation  between  plaintiff  and 
the  General  Fire  Kxtinguisher  Company. 
We  think  that  in  reason,  as  well  as  author- 
sty,  the  rule  of  law  is  that  the  plaintiff  can 


hold  defendants  for  the  negligence  resulting 
in  dama^fe  to  it,  and  that  the  defendants 
have  their  remedy  against  the  extinguisher 
company. 

Counsel  likens  the  case  to  that  of  one  buy- 
ing an  appliance  of  a  reputable  dealer, 
which,  through  its  negligent  construction  or 
make,  works  damage  to  a  third  person;  and 
invokes  the  rule  that  a  vendor  or  purchaser 
is  not  liable  for  latent  defects  in  machinery, 
citing  McKinuon  Mfg,  Co.  v.  Alpena  Fish 
Co.  102  Mich.  221,  00  N.  W.  472;  Walden  v. 
Finch,  70  Pa.  460,  and  other  cases.  We 
think  this  is  not  a  case  for  the  application 
of  that  doctrine.  There  was  no  defect  here 
in  the  system  or  in  the  apparatus.  The 
former  was  good,  and  the  latter  properly 
constructed.  There  was  '  no  latent  defect. 
The  sole  difficulty  was  that  the  extinguisher 
company  erred  in  not  determining  the  tem- 
perature at  which  the  sprinkler  head  should 
be  set.  Walden  v.  Finch  was  a  case  between 
bailor  and  bailee.  The  bailor  had  deposited 
his  property  in  the  warehouse  of  the  bailee. 
The  building  fell  through  improper  construc- 
tion. It  was  held  that  the  bailee,  having 
done  all  in  his  i>ower  to  erect  a  safe  struc- 
ture, was  not  liable  for  its  occult  defects. 
McKinnon  Mfg.  Co.  v.  Alpena  Fi^h  Co.  in- 
volved the  shaft  of  an  engine,  which  broke 
from  hidden  and  unknown  defects. 

Judgment  afjiiined. 

The  other  Justices  concur. 
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UNITED  PRESS,  Appt., 

v. 

NEW  YORK  PRESS  COMPANY,  Limited, 

Keapt. 

(164  N.  Y.  406.) 

1.     A  contract  to  take  press  reports  for 

a  term  of  yearn  at  not  more  than  $300  per 
week,  without  maklngr  any  other  provision  as 
to  price.  Is  too  Indeflnlte  to  permit  a  recovery 


of  anything  more  than  nominal  damages  for 
its  breach. 

2.  An  extra  allowance  as  part  of  the  costs 
of  the  action  may  be  made  under  Code  Civ. 
Proc.  S  3253,  In  the  discretion  of  the  court, 
to  a  defendant  against  whom  nominal  dam- 
ages only  are  recovered. 

(Landon,  J.,  diaacnta.) 
(November  16,  1900.) 


Note. — Effect  on  contract  of  leaving  price  in- 
definite, 

1.  Introductory. 
II.  Total  absence  of  price. 
III.  Option  between  different  amounts. 
IV.  Pri<;e  dependent  on  contingency. 

a.  Market  price  or  value. 

b.  Appraisement  or  award. 

c.  Action  of,  or  with^  other  parties. 
V.  When  price  definite  or  certain. 

a.  7'o  be  fired  by  subsequent  agreement. 

b.  By  happening  of  subsequent  event. 

c.  By  reference  to  former  relations. 

d.  By  action  of  other  parties. 

e.  Misunderstanding  of  parties. 

f.  Vague  general  statements. 

g.  Promise  by  decedent  to  pay  for  serv- 

ices. 
VI.  Executed^  contract;  value  instead  of  price. 

I.  Introductory. 

The  general  rule  that  price  is  an  essential  In- 
gredient of  every  contract  for  the  transfer  of 
property   or  rights,  therein,   or   the   furnishing 
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and  rendering  of  ser^-ice,  may  be  said  to  be 
axiomatic. 

It  Is  also  necessary  in  general,  In  order  to 
the  enforcement  of  an  executory  contract,  that 
the  price  must  be  certain  and  capable  of  being 
ascertained  from  the  contract  Itself.  By  this 
is  not  meant  that  the  exact  amount  In  figures 
must  be  stated  in  the  contract ;  but  when  that 
is  not  the  case,  the  price  must,  by  the  terms  of 
the  contract,  be  capable  of  being  definitely  as- 
certained,— by  computation ;  by  the  exercise  of 
an  option  by  a  party  entitled  to  do  so;  by  the 
happening  of  a  contingency :  or  by  some  of  the 
several  circumstances  mentioned  in  infra,  Y.  a, 
b,  c.  and  d. 

What  is  said  herein,  of  course,  has  no  refer- 
ence to  contracts  completely  executed. 

Where,  however,  a  contract  has  been  partially 
executed  by  the  receipt  and  acceptance  of  the 
property,  right,  service,  or  benefit,  and  the  con- 
tract is  Indeflnlte  as  to  price,  the  party  so  re- 
ceiving and  accepting  becomes  liable,  upon  an 
implied  agreement,  to  pay  its  reasonable  value, 
but  not  by  force  of  the  inchoate  contract  to  sell 
or  furnish.     VI.  infra. 


1900. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 
in  its  favor  for  nominal  damages  only  and 
for  costs  in  favor  of  defendant  in  an  action 
brought  to  recover  for  breach  of  a  contract 
-to  take  and  pay  for  the  plaintiff's  news 
service.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  C.  Davis,  for    appellant: 

Notwithstanding  the  language  of  the 
contract  bound  the  defendant  to  pay  a  sum 
**not  exceeding  $300  per  week,"  the  defend- 
ant had,  by  paying  tnat  sum  for  so  long  a 
period,  without  objection  and  with  uniform 
regularity,  bound  itself  by  a  practical  con- 
struction of  the  contract  to  pay  that  sum 
during  the  life  of  the  contract. 

Kennedy  v.  McKone,  10  App.  Div.  88,  41 
N.  Y.  Supp.  782. 


The  plaintiff's  proof  as  offered  tended  to 
show  the  reasonable  value  of  the  contract 
at  the  time  of  the  breach,  and  was  improper- 
ly excluded. 

Qoetz  V.  Van  Au,  12  N.  Y.  Civ.  Proc.  Rep. 
104;  Taylor  v.  Pinckney,  12  N.  Y.  Civ.  Proc. 
Rep.  107,  note. 

In  the  absence  of  other  evidence,  cost  is 
competent  as  tending  to  show  value. 

Ellsworth  V.  AStna  Ins.  Co.  105  N.  Y. 
624,  11  N.  E.  366;  /Etna  Ins.  Co.  v.  Weide, 
9  Wall.  677,  19  L.  ed.  810. 

The  right  of  action  for  damaces  accrued 
immediately  upon  the  breach  of  Uie  contract 
by  the  defendant. 

Todd  V.  Qamhle,  67  Hun,  38,  21  N.  Y. 
Supp.  739;  Windmuller  v.  Pope,  107  N.  Y. 
674,  14  N.  E.  436;  Dingley  v.  Oler,  11  Fed. 
372. 

The  measure  of  damages  is  the  contract 
price,  less  the  cost  of  performance. 


II.  Total  absence  of  price. 

There  wa«  a  verbal  contract  of  sale  made  be- 
tween the  plaintiff  and  defendant,  by  which 
tbe  plaintiff  had  agreed  to  sell  to  the  defendant 
a  horse,  warranted  five  years  old,  for  the  sum 
of  200  guineas.  In  order  to  take  the  case  out 
of  the  statute  of  f rands,  the  plaintiff  gave  in 
erldence  the  following  letter,  written  by  the 
defendant  five  days  after  the  making  of  the  ver- 
bal contract :  "Mr.  Kingscote  begs  to  inform 
Mr.  Elmore  that  if  a  horse  can  be  proved  to  be 
fire  years  old  on  the  13th  of  this  month,  in  a 
perfectly  satisfactory  manner,  of  course  he  shall 
be  most  bappy  to  take  him;  and  If  not  most 
clearly  proved  Mr.  K.  will  most  decidedly  have 
nothing  to  do  with  him."  The  Lord  Chief  Jus- 
tice was  of  opinion  that  this  was  not  a  suffi- 
cient note  or  memorandum  In  writing  of  the 
bargain  within  the  statute  of  frauds,  and  di- 
rected the  plaintiff  to  be  nonsuited,  but  re- 
tenred  liberty  to  him  to  move  to  enter  a  ver- 
dict. On  such  motion  being  made  the  court 
held  that  there  must  be  a  note  or  memorandum 
in  writing  of  the  bargain.  The  price  agreed  to 
be  paid  constitutes  a  material  part  of  the  bar- 
gain. If  it  were  competent  to  a  party  to  prove, 
by  parol  evidence,  the  price  intended  to  be  paid, 
it  would  let  in  much  of  the  mischief  which  It 
was  the  object  of  the  statute  to  prevent ;  and 
tbe  rule  was  refused.  Elmore  v.  Kingscote,  5 
Bam.  it  C.  5S3.  8  I>owl.  &  R.  343. 

The  defendant  made  an  order  and  delivered 
it  to  the  plaintiff  as  follows:  "Sir  Archibald 
M'l^ine  orders  Mr.  Hoadly  to  build  a  new,  fash- 
ionable, and  handsome  landaulet,  with  the  fol- 
!uwfng  appointments  (here  followed  details  of 
what  was  required],  the  whole  to  be  ready  by 
tbe  1st  of  March.  1833.  The  carriage  was  com- 
pleted by  the  time  aifreed  on ;  and  in  April  the 
defendant  wrote  to  the  plaintiff  desiring  that 
be  send  his  bill  for  the  carriage,  and  announced 
the  defendant's  intention  to  have  it  out  Immedi- 
ately, llie  bill,  however,  amounting  to  £480, 
the  defendant  refused  to  pay  it,  or  to  accept  the 
carriage.  It  was  held  that  a  contract  for  the 
sale  of  a  commodity,  In  which  the  price  Is  left 
uncertain.  Is,  In  law,  a  contract  for  what  the 
Toods  shall  be  found  to  be  reasonably  worth ; 
and  that  In  this  case  the  memorandum  of  the 
contract  was  sufficient  without  naming  the  price, 
il'iadly  T.  M'Laine,  10  Blng.  482,  4  Moore  &  S. 
340. 

A  contract  whereby  the  defendants  agreed  to 
famieb  the  plaintiff,  a  smelting  company,  with 
or^s  from  the  defendants'  mine,  to  be  handled 
aisd  treated  by  the  plaintiff  company  upon  such 

t<*rnis  as  would  realise  to  the  mine  owner  the  I  a  contract  from  this  letter,  vig.,  the  price  and 
^  L.  IL  A.  19 


metal  value  contained  therein  after  compensat- 
ing the  plaintiff  for  its  labor  and  expense  in 
extracting  such  values  and  reducing  them  to 
a  marketable  condition,  is  not  a  contract  for 
the  sale  of  the  ore  in  that,  among  other  things. 
It  fixes  no  stipulated  price  per  ton  to  be  paid 
therefor.  And  where  the  defendants  refuse  to 
continue  to  deliver  the  ore  under  such  alleged 
contract  nominal  damages  only  can  be  awarded 
for  a  breach  thereof.  Patrick  v.  Colorado 
Smelting  Co.  20  Colo.  268,  38  Pac.  236. 

In  an  action  for  the  price  of  a  boat  laden 
with  coal,  It  appeared  that  there  had  been  no 
actual  delivery,  or  possession  taken  by  the  al- 
leged vendee,  and  there  was  no  sped flcaf Ion  of 
price.  It  was  held  that  there  was  no  sale. 
Blgley  V.  Risher,  63  Pa.  152. 

The  question  arising  In  a  case  whether  a 
deed  made  between  parties  was  an  absolute  sale 
of  the  property  or  a  trust  or  an  equitable  mort- 
gage, the  court.  In  deciding  the  question,  said : 
"There  Is  an  Intrinsic  difficulty  In  treating  this 
transaction  as  a  conditional  sale,  in  whatever 
manner  the  circumstances  are  viewed.  It  seems 
to  be  of  the  very  essence  of  a  sale,  that  there 
should  be  a  fixed  price  l^or  the  purchase.  The 
language  of  the  civil  law  on  this  subject  Is  the 
language  of  common  sense.  .  .  .  Now,  here 
Is  not  the  slightest  proof.  In  this  case,  of  any 
sum  being  agreed  on  as  the  price  of  the  pur- 
chase. No  money  was  In  fact  paid ;  .  .  . 
none  was  contracted  to  be  pajd ;  and  even  the 
encumbrances  were  not  to  be  discharged.  The 
money,  which  was  to  be  repaid  on  the  recon- 
veyance, was  only  what  had  been,  In  the  Inter- 
mediate time,  actually  paid  to  discharge  the  en- 
cumbrances, and  expended  in  Improvements.  If 
none  had  been  so  paid,  none  was  to  be  repaid. 
So  that  not  only  was  there  no  fixed  price,  but 
the  premises  stood  as  a  mere  security  for  future 
advances.  Flagg  v.  Mann,  2  Sumn.  486,  Fed. 
Cas.  No.  4,847. 

The  agent  of  a  railroad  company  wrote  to 
a  person :  "I  have  to  say  that  if  you  are  the 
first  settler  upon  the  northeast  quarter  of  sec- 
tion 5,  .  .  .  and  If  you  continue  to  reside 
upon  and  improve  said  land  until  It  shall  be 
offered  for  sale,  the  same  being  strictly  agricul- 
tural In  character,  you  will  be  entitled  to  the 
first  privilege  of  purchase  at  the  appraised 
valuation.  .  .  ."  It  was  held  that,  treating 
improvement  as  a  condition  to  be  performed,  the 
letter  was  totally  silent  as  to  what  the  Improve- 
ment should  be.  It  might  be  much  and  It  might 
be  little,  and  yet,  the  party  making  it  would  be 
entitled  to  have  his  conveyance.  But  the  ab- 
sence of  two  absolutely  necessary  Items  of  such 
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Howard  v.  Daly,  61  N.  Y.  362,  19  Am. 
Kep.  285;  Nichols  v.  Scranton  Steel  Co.  137 
N.  Y.  471,  33  N.  E.  661;  Baker  Transfer  Co. 
V.  Merchants*  Refrigerator  do  Ice  Mfg.  Co. 
12  App.  Div.  260,  42  N.  Y.  Supp.  76;  Heroy 
V.  Fin  de  Siecle  Co.  16  App.  Div.  171,  44  N. 
Y.  Supp.  611;  Ever  son  v.  Powers,  89  N.  Y. 
527,  42  Am.  Rep.  319;  Todd  v.  Gamble,  67 
Hun,  38,  21  N.  Y.  Supp.  739. 

Where  parties  to  a  contract  have  them- 
Belves  given  a  practical  construction  to  it, 
the  court  will  take  into  account  such  con- 
struction and  give  effect  to  it. 

Reading  y.  Oray,  6  Jones  &  S.  79;  Stokes 
V.  Recknagel,  6  Jones  k  S.  368;  Van  Bus- 
kirk  v.  StouTy  42  Barb.  10;  Moses  y.  Bierling, 
31  N.  Y.  462;  Hilleary  v.  Skookum  Root 
Hair  Grower  Co.  4  Misc.  127,  23  N.  Y.  Supp. 
1016. 

Messrs.  Jolin  W.  Boothby  and  De 
Lancey  Kiooll  for  respondent: 

The  agreement  was  so  indefinite  and  un- 


certain that  no  action  for  a  breach  of  it  will 
lie. 

Buckmaster  v.  Consumers*  Ice  Co,  5  Daly, 
313;  Campbell  v.  Jimenes,  7  Misc.  77,  27  N. 
Y.  Supp.  351 ;  Harper  v.  Hassard,  113  Mass. 
187;  Peacock  v.  Cummings,  46  Pa.  434;. 
Coffin  V.  Landis,  46  Pa.  426;  Van  Slyke  v. 
Broadway  Ins.  Co.  115  Cal.  644,  47  Pac.  689  ;• 
Gates  V.  Gamble,  53  Mich.  181,  18  N.  W. 
631;  Warden  v.  Williams,  62  Mich.  50,  2a 
N.  W.  796;  Dayton  v.  Stone^  111  Mich.  196,. 
69  N.  W.  515. 

There  was  no  ambiguity  in  the  terms  of 
the  contract,  and  therefore  no  testimony  as- 
to  how  the  parties  acted  imder  it,  or  of 
other  extrinsic  facts,  is  admissible  as  bear> 
ing  upon  the  real  meaning  and  construction 
of  the  contract. 

Campbell  v.  Jimenes,  7  Misc.  77,  27  N.  Y^ 
Supp.  351 ;  Van  Slyke  v.  Broadway  Ins.  Co, 
115  Cal.  644,  47  Pac.  689. 

The  words  used  denote  an  indefinite  and 


the  terms,  would  render  It  void  under  all  cir- 
cumstances. Lombard  Investment  Co.  v.  Car- 
ter, 7  Wash.  4,  34  Pac.  209. 

Plaintiff  wrote  defendant :  "I  agree  to  ac- 
cept the  appointment  of  secretary  of  the  Lan- 
cashire Cotton  Mill  Company  upon  the  follow- 
ing terms,  via.,  first,  a  salary  of  £300  per  an- 
num, commencing  at  the  present  date,  if  the 
company  be  completely  registered  and  put  into 
operation ;  if  not,  I  shall  be  satisfied  with  any 
remuneration  for  my  time  and  labor  you  may 
think  me  deserving  of  and  your  means  can  af- 
ford.'* In  answer  to  this  the  defendant  wrote, 
after  accepting  the  terms:  "It  is  distinctly 
agreed  and  understood  that  if  the  company  is 
not  formed  and  carried  out,  that  part  of  your 
letter  which  alludes  to  your  salary  be  null  and 
void,  and  that  at  the  expiration  of  three  months 
it  is  entirely  left  to  me  to  give  unto  you  such 
sum  of  money  as  I  may  deem  right  as  compensa- 
tion for  labor  done  in  the  event  of  the  com- 
pany not  being  carried  out."  The  plaintiff  ren- 
dered some  service,  but  the  company  was  never 
formed.  A  verdict  having  been  entered  for  the 
plaintiff  with  leave  rese'rved  to  the  defendant  to 
move  to  enter  a  nonsuit,  a  rule  ni»i  was  ob- 
tained accordingly,  and,  on  consideration  by 
the  entire  court,  made  absolute.  Roberts  v. 
Smith.  4  Hurlst.  &  N.  315.  28  L.  J.  Ezch.  N.  S. 
164,  32  L.  T.  N.  8.  320;  Pourtales  Gorgler  v. 
Morris,  7  C.  B.  N.  S.  588.  29  L.  J.  C.  P.  N.  8. 
208.  6  Jnr.  N.  8.  705. 

A  bankrupt,  of  which  the  plaintiffs  were  as- 
signees, had  performed  work  for  the  defendants, 
who  composed  a  committee  for  the  management 
of  the  sale  of  lottery  tickets.  The  claim  to 
compensation  was  founded  on  a  resolution  of 
the  committee  as  follows :  Resolved,  that  any 
services  to  be  rendered  by  Walsh  (the  bankrupt) 
shall,  after  the  third  lottery,  be  taken  Into  con- 
sideration, and  such  remuneration  be  made  as 
^hall  be  deemed  right.  The  case  was  tried  be- 
fore Ellenborough,  Ch.  J.,  who  nonsuited  the 
plaintiffs.  In  a  motion  to  set  aside  the  nonsuit 
the  King's  bench  held  that  It  was  an  engage- 
ment accepted  by  the  bankrupt  on  no  definite 
terms,  and  that  the  action  could  not  be  main- 
tained.   Taylor  v.  Brewer,  1  Maule  &  8.  290. 

Upon  a  covenant  to  an  attorney  to  pay  him 
a  reasonable  fee  for  defending  the  defendant 
on  a  criminal  charge,  nothing  more  can  be  re- 
covered than  nominal  damages,  where  he  did 
not  actually  defend,  and  no  special  damage  was 
shown.     Wilson  v.  Barnes,  IS  B.  Mon.  330. 

The  defendants,  a  building  committee  of  a  con- 
gregation, had  entered  into  a  contract,  under 
53  L.  R.  A. 


seal,  with  the  plaintiff,  for  the  erection  of  a 
church  edifice,  according  to  a  designated  plan 
and  a  fixeii  price.  The  contract  contained  the- 
following  stipulation :  "At  any  time  during- 
the  progress  of  the  building,  the  committee  re> 
serves  the  right  to  direct  any  alteration  or  varia- 
tion from  the  original  plan,  so  as  not  to  vary 
therefrom  In  any  very  essential  manner,  so  aa 
to  cause  any  material  extra  expense  to  the  build- 
ing ;  but  any  alteration  suggested  by  them  shall 
be  made,  and  the  expense,  if  any,  shall  be  agreed 
upon  at  the  time ;  but  no  extras  shall  be  allowed, 
under  any  pretext  whatever."  The  plaintilT 
made  various  alterations  in  the  plan  by  whicb 
the  cost  of  the  building  was  Increased.  The  de- 
fendants knew  of  the  alterations,  and  made  no 
objections,  and  some  of  them  at  least  approved 
the  acts  of  the  plaintiff.  This -was  an  action 
by  the  plaintiff  to  recover  the  value  of  this  ex- 
tra work.  The  court  held  that  the  action  coul<l 
only  be  maintained  by  clear  and  satisfactory  evi- 
dence of  a  new,  distinct,  and  Independent  con- 
tract by  the  parties  authorizing  the  alterations 
in  the  original  plaoi.  and  expressly  agreeing  to 
pay  for  them  a  certain  fixed  price,  or  what  thev 
might  be  reasonably  worth.  Miller  v.  McCaff- 
rey, 9  Pa,  245. 

A  verbal  contract  between  a  school  trustee 
and  a  teacher,  in  which  the  latter  undertook  to 
teach  school  for  the  term  to  be  held  in  a  cer- 
tain school  year,  and  the  trustee  In  said  con- 
tract promised  to  pay  her  good  wages.  Is  so  void 
for  uncertainty  as  to  compensation  as  not  to 
bind  the  school  township  and  make  it  liable  for 
a  breach.  Falrplay  School  Twp.  v.  0'5«eal,  127 
Ind.  95,  26  N.  E.  6S«. 

The  agent  of  the  defendant  promised  a  work- 
man that  he  should  have  a  place  In  the  works 
the  ensuing  season,  and,  it*appearing  that  there 
were  different  places  for  workm^  in  the  fac- 
tory, and  that  some  were  more  valuable  than 
others,  and  that  it  was  customary  for  the  com- 
pany, before  each  season,  to  fix  the  prices  to 
be  paid  their  employees, — ^It  was  held  that  there 
was  no  contract  completed,  as  neither  the  price 
of  the  labor,  nor  the  place  to  be  given  the  plain- 
tiff, was  agreed  upon.  8haw  v.  Woodbury  Olass 
Works,  52  N.  J.  L.  7,  18  Atl.  696. 

Defendant  was  a  body  corporate — a  shooting 
club.  The  plaintiff  testified  that  he  was  re- 
quested by  the  club  to  build  a  bam  on  his  own 
premlsea  and  the  club  agreed  to  furnish  part 
of  the  money  for  Its  erection ;  that  It  was  to  be 
used  by  the  club  and  its  members,  that  he  com- 
menced the  erection  of  the  bam,  and  that  a  per- 
son (presumably  a  membef  or  officer  of  the 
club)  came  down  and  went  in  and  showed  him 
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uncertaiii  amount.  In  such  case,  no  extrin- 
sie  evidence  of  acts  of  the  parties^  or  any- 
thing else,  is  competent  to  vaxy  the  express 
terms  of  the  contract,  and  give  them  a 
meaning  which  they  do  not  express. 

Abbott,  Trial  Ev.  pp.  484,  509;  PhiladeU 
pkia,  W.  d  B.  R,  Co,  v.  Trimble,  10  Wall. 
367,  19  L.  ed.  948. 

Ilie  plaintiff  could  in  no  event  recover 
more  than  nominal  damages. 

Todd  r.  Gamble,  148  N.  Y.  382,  52  L.  R. 
A.  225,  42  N.  E.  982. 

GfTUTf  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  dam- 
ages for  the  breach  of  a  contract  in  writ- 
ing entered  into  between  the  parties,  where- 
in the  plaintiff  agreed  to  deliver  to  the  de- 
fendant the  night  news  report  of  the  for- 
mer for  publication  every  morning  in  the 
city  of  New  York,  and  the  defendant  agreed 


to  receive  the  said  news  report,  "and  to  pay 
to  the  first  part^  [the  plaintiff]  therefor  a 
sum  not  exceeding  $300  during  each  and 
every  week  that  said  news  report  is  re- 
ceived by  the  second  party  [the  defendant] 
until  the  Ist  day  of  January  in  the  year 
1900,  it  being  understood  and  agreed  that 
said  news  report  continue  to  be  fully  equal 
in  quality  and  quantity  to  its  present  aver- 
a^  standard."  It  was  also  further  pro- 
vided that  the  defendant  "shall  have  the 
right  to  receive  the  said  news  report  with- 
out interruption  from  and  after  the  1st  day 
of  January,  in  the  year  1900,  and  the  first 
party  [the  plaintiff]  shall  continue  to  de- 
liver the  same,  if  required  by  the  second 
party,  at  a  price  which  shall  be  fair  and 
equitable  to  ooth  of  the  parties  hereto ;  pro- 
vided, that  such  price  shall  not  be  more 
than  any  other  daily  morning  newspaper  in 
the  city  of  New  York  shall  be  required  to 
pay  to  the  first  party  for  the  same  news 


bow  he  wanted  It  arranged,  but  afterwards  sent 
for  plaintiff  and  said  he  had  decided  to  build 
a  bam  himself  on  the  club  lot.  Plaintiff  had  a 
▼erdlct  for  $65,  which,  on  appeal,  was  reversed, 
the  court  holding  that  the  motion  to  dismiss  the 
action  as  upon  Judgment  of  nonsuit  should  have 
been  allowed^  for  the  reason  that  the  contract 
as  testified  to  by  the  plaintiff  was  Indefinite  as 
to  how  much  money  the  defendant  agreed  to  fur- 
nish, and  that  the  damages  which  arose  from 
the  failure  of  the  defendant  to  furnish  an  un- 
known and  uncertain  amount  of  money  could 
not  be  estimated.  Two  Of  the  five  judges  dis- 
sented, holding  that  under  the  contract  as  stated 
by  the  plaintiff,  while  he  was  not  entitled  to  In- 
clade  any  speculative  or  prospective  profits,  he 
waa  yet  entitled  to  recover  for  the  actual 
amount  expended  by  him,  and  for  which  he  re- 
(H^lred  back  no  remuneration.  Thomas  v.  Thom- 
asTlUe  Shooting  Club,  123  N.  C.  286,  31  S.  E. 
654. 

A  party  being  in  embarrassed  circumstances, 
•ad  about  to  take  refuge  in  bankruptcy,  the  de- 
fendant bank  offered  to  carry  him  through  if  he 
vould  place  in  their  hands  all  his  collaterals. 
This  he  agreed  to,  and  the  bank  from  time  to 
time  disposed  of  the  collateral  and  applied  the 
proceeds  to  the  payment  of  his  indebtedness. 
Among  others  he  placed  certificates  of  stock  in 
the  name  of  an  employee  of  the  bank  as  trustee. 
No  understanding  was  had  between  the  parties 
at  what  value  or  price  the  stock  was  to  be  ac- 
ronnfHl  for.  In  an  action  against  the  bank  un- 
der the  stockholders*  liability  act  to  render  it 
liable  for  the  debts  of  the  corporation  it  was 
lield  that  the  transaction  could  not  be  regarded 
as  a  sale  of  the  stoc^  to  the  bank ;  that  there 
was  nothing  said  by  either  party  in  reference 
to  buying  or  selling  the  same ;  nor  was  the  value 
of  the  stock  agreed  upon  or  even  diRcussed  ;  nor 
asy  price  fixed  at  which  the  owner  would  part 
with  it  or  the  bank  accept  it.  Quoting  from 
Story  on  Sales,  |  217,  the  court  held  that  the 
priee  required  In  a  contract  of  sale  must  be : 
(1)  Honey  or  Its  nej^otiable  representative;  (2) 
certain  and  definite,  or  capable  of  being  ren- 
dered definite ;  (3)  an  actual  price,  seriously  in- 
tended to  be  exacted.  That  it  was  not  neoes- 
■ary.  however,  that  the  price  for  which  property 
it  Mid  should  be  money  only,  or  that  It  should 
be  actually  delivered  at  the  time  of  the  trans- 
9rtIon.  The  term  as  here  used  is  equivalent  to 
'ompcnsatlon.  Hudson  Iron  Co.  v.  Alger.  54 
X,  \.  177.  But  as  values  are  expressed  In 
BBonej  uDita,  a  sale  implies  a  reciprocal  transfer  | 
of  this  compensation,  past,  present,  or  future,  ' 
whose  Talae  In  money  is  agreed  upon  between  ■ 
53  L.  R.  A. 


the  parties.  It  is,  however,  the  agreement  to 
pay  a  price,  rather  than  the  actual  payment  of 
the  price,  which  Is  the  essential  element  of  a 
sale,  but  the  price  itself  must  be  definite,  or  the 
agreement  must  contain  such  elements  that  the 
price  can  be  ascertained  therefrom.  Borland  v. 
Nevada  Bank,  99  Cal.  89,  33  Pac.  737. 

Plaintiff  having  been  charged  by  defendant's 
testator  with  looking  Hfter  land  titles,  clearing 
them  up,  and  obtaining  possession  of  certain 
lands  belonging  to  testator,  wrote  to  the  testa- 
tor that  he  should  have  as  payment  therefor 
one  half  the  land  provided  he  (the  plaintiff) 
paid  the  expenses,  or  one  third  provided  the 
owner  paid  the  expenses.  After  some  corre- 
spondence testator  wrote  plaintiff:  "Don't 
get  restless.  Go  ahead  and  get  all  your  lands 
clear,  and,  after  all  entanglements  are  removed, 
satisfactory  settlement  will  be  made.  Perhaps 
your  ideas  are  not  too  high."  It  was  held  that 
no  contract  was  entered  into  between  the  par- 
ties, because  defendant's  testator  did  not  agree 
to  either  one  of  the  two  propositions  made  to 
him  by  plaintiff.     Bowen  v.  Hart,  101  Fed.  376. 

A  deed  of  marriage  settlement  contained  the 
following  provision :  "And  the  said  Hulln  G. 
Barnhlll  for  the  above  consideration  covenants 
and  agrees  to  and  with  the  said  Samuel  Anders 
and  Catherine  A.  Anders  that  he  will  within 
four  years  from  the  consummation  of  the  afore- 
said marriage  purchase,  or  cause  to  be  conveyed 
to  the  said  trustee,  Samuel  Anders,  a  negro 
woman  to  be  worth  not  less  than  $900,  to  be 
held  in  trust  for  the  said  Catherine  A.  under 
the  same  restrictions  as  the  negroes  hereinbefore 
conveyed."  The  action  was  brought  by  the 
executor  of  the  wife  against  the  administrator 
of  the  husband  to  recover  for  a  breach  of  this 
covenant  in  the  failure  of  the  Intestate  to  pur- 
chase or  procure  such  slave  during  the  period 
mentioned  and  afterwards  during  his  life,  and 
the  plaintiff  claimed  judgment  for  the  sum  of 
$000.  Upon  the  trial  the  plaintiff  introduced 
the  marriage  settlement  and  read  It  to  the  jury. 
Both  parties  offered  testimony,  but  none  was 
made  on  the  question  of  damages  other  than 
wha{  was  contained  In  the  deed.  The  court 
decided  that,  in  the  absence  of  evidence  to  as- 
certain the  damages,  the  jury  should  be  Instruct- 
ed to  give  nominal  damages  only.  On  appeal 
It  was  held  that  the  judgment  was  correct.  That 
the  words  "to  be  worth  not  less  than  $000** 
were  used  as  descriptive  of  the  female  slave 
to  be  purchased,  and  not  of  the  sum  to  be  laid 
out  in  the  purchase.  Anders  v.  Bills,  87  N.  C. 
207. 

After  a  carrying  away  by  a  fiood  of  a  bridge^ 
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reports"  This  contract  was  made  in  July, 
1892,  and  the  parties  proceeded  under  it  un- 
til January  1,  1894;  the  plaintiff  furnish- 
ing its  news  report  to  the  defendant,  and  the 
defendant  paying  therefor  the  sum  of  $300 
in  each  week.  A  few  days  before  January 
1,  1894,  the  defendant,  through  its  manager, 
notified  the  plaintiff  in  a  letter  to  cease 
sending  the  news  report  on  the  1st  of  Jan- 
uary, and  that  after  that  date  it  would  not 
pay  for  the  same.  The  letter  in  which  this 
notice  was  conveyed  contained  the  state- 
ment that  it  had  become  necessary  to  make 
a  reduction  in  the  cost  of  the  defendant's 
news  service,  and  that  the  plaintiff  had  de- 
clined to  make  any  concessions.  In  a  brief 
correspondence,  which  ensued  during  the 
next  few  weeks,  the  subject  of  a  concession 
.  in  price  was  discussed  between  the  parties, 
but  nothing  came  of  it.  Thereupon  the 
plaintiff  brought  this  action,  and  demanded 
judgment  for  damages  in  the  sum  of  up- 


I  waids  of  $93,000,  upon  the  bfisis  of  its  right 
I  to  $300  a  week  from  January  1,  1894,  to 
)  January  1,  1900.  The  trial  court  denied  a 
motion  to  dismiss  the  complaint,  and  at 
the  close  of  the  plaintiff's  case,  the  defend- 
ant offering  no  evidence,  a  verdict  was  di- 
rected for  the  plaintiff  in  the  sum  of  6 
cents,  upon  the  ground  that  there  was  a 
technical  breach  of  the  contract,  for  which 
only  nominal  damages  might  be  awarded. 
The  judgment  entered  thereupon  was  af- 
firmed l^  the  appellate  division  in  the  first 
department,  ana  the  plaintiff's  appeal  to 
this  court  presents  this  as  the  main  ques- 
tion for  our  consideration:  whether  the 
contract  was  so  indefinite,  by  reason  of  its 
failure  to  state  the  price  to*be  paid  by  the 
defendant,  as  to  preclude  a  recovery  of  sub- 
stantial damages  for  its  breach. 

The  appellant  claims  that,  inasmuch  as 
the  language  of  the  contract  bound  the  de- 
fendant to  pay  a  sum  "not  exceeding,  i^300  a 


plain  tiff  made  application  to  one  of  the  as- 
signees of  his  lessor,  and  informed  him  that  since 
the  bridge  had  ffone  he  was  not  able  to  pay  so 
much  rent,  and  that  he  would  immediately  leave 
possession  of  the  premises  if  they  did  not  make 
the  rent  lower.  The  assignee  requested  him  to 
remain,  acknowledged  that  his  request  was  rea- 
sonable, and  promised  that  it  should  be  complied 
with,  and  the  rent  should  be  reduced,  and  in  con- 
sequence of  this  assurance  plaintiff  did  remain 
In  possession  of  the  premises.  The  defendant 
here,  made  cognizance  of  the  taking  of  certain 
property  of  the  plalntiflT  as  a  distress  for  rent, 
as  bail  iff  of  the  assignees  of  the  lessor,  and  the 
plaintiff  brought  replevin.  It  was  held  that 
the  agreement  on  the  part  of  the  assignee  to 
r«H]uce  the  rent  was  so  uncertain  that  equity 
could  not  give  relief.  Smith  v.  Ankrim,  13 
Serg.  &  R.  39. 

lU'  Option  hetioeen  different  amountt. 

Defendant  agreed  that  if  the  plaintiff  would 
And  hini  a  purchaser  for  a  certain  tract  of  land, 
lie  would  pay  him  $r)0  or  $60.  In  an  action  to 
recover  for  the  services  performed  under  the 
contract  It  was  contended  on  the  part  of  the 
defendant  that  an  offer  to  give  $30  or  $60  is 
so  vague  nod  uncertain  as  to  amount  to  no  defi- 
nite promise,  and  hence  a  court  cannot  determine 
-which  of  the  two  sums  was  the  ccHislderation. 
IMalntiff  had  a  verdict  for  $60,  which  on  error 
was  affirmed  on  the  ground  that  either  $50  or 
4(00  was  a  valid  and  sufllclent  consideration  for 
the  services  to  be  performed.  That  the  de- 
fendant made  the  proposition  in  the  alternative ; 
and  had  a  right  at  any  time  before  default  to 
elect  which  of  the  two  alternatives  he  would 
perform.  That  If  the  services  were  performed 
by  plaintiff,  and  defendant  failed  to  perform 
«lther  alternative,  then  plaintiff  had  a  right  to 
-elect  whether  he  would  sue  for  the  $50  or  $60. 
There  was  not  such  uncertainty  as  would  ren- 
der the  proposition  void.  Kramer  v.  Ewing 
tfOkla.)  61  Pac.  1064. 

■  The  defendant  Inquired  of  the  plaintiffs  the 
rost  of  repairs  to  his  carriage,  and  terms  of 
payment,  to  which  the  plaintiffs  answered  that 
it  would  cost  him  not  less  than  $125,  nor  more 
than  $150 ;  and  that  the  usual  terms  were  cash, 
upon  the  completion  of  the  work :  but,  if  he 
could  give  his  note,  he  could  have  twelve  months* 
'Credit.  It  was  held  that  this  did  not  constitute 
a  special  contract.  Prince  v.  Thomas,  15  Ark. 
378. 

Defendant,  who  had  at  various  times  during 
several  years  purchased  of  plaintiff  land  scrip 
o3  Li.  rv.  A, 


and  soldiers*  additional  homesteads  (plaintiff  be- 
ing engaged  in  business  as  a  dealer  in  the  same), 
wrote  to  plaintiff  a  letter  to  which  he  added 
this  postscript:     "What  is  Cole's  scrip  worth, 
and    soldiers*    additional     homesteads,    now?" 
Three  days  after  the  plaintiff  wrote  the  defend- 
ant:    "Have  to  advise  that  I  can  furnish  to- 
day Cole's  scrip  at  $5  and  additional  eighties 
at  $3  per  acre.     Shall  be  pleased  to  hear  from 
you  at  any  time  you  may  desire  the  paper." 
The  defendant  received  this  letter  three  days 
after  it  was  written,  and  on  the  morning  of 
the  next  day  he  sent  plaintiff  this  telegram : 
"Send  me  two  soldiers*  additional  eighties  (SO's) 
to-day."     This  telegram  was  received  by  plain- 
tiff the  day  it  was  sent,  and  on  the  same  day 
he  sent  by  express  to  defendant  four  80-acre 
pieces  of  soldiers'  additionals.  and  inclosed  in 
the   express   package   his    letter    as    follows : 
"Per    the    request    of    your    telegram    of    this 
date  stating  'Send  two  eighties  additionals  to- 
day.'    I  send  you  the  following  described  sol- 
diers* additional  homestead  scrip,  collection  on 
you,  at  $3  per  acre  for  the  two  heir  claims, 
and  $3.25  for  the  others.     I  send  you  these  so 
that  you  may  take  your  choice  of  them."     The 
defendant  received  the  package  two  days  after« 
ward  and  retained  and  used  the  two  pieces,  the 
price  of  which   was  named  at  $3.25.  and   re- 
turned the  other  two  pieces,  together  with  $4S0, 
to  pay  for  the  two  pieces  retained.     This  action 
was  brought  to  recover  of  the  defendant  $40 
difference  between  $3  and  $3.25  per  acre.     It 
was  held  that  prior  to  the  telegram  there  had 
been  no  proposition  to  buy  nor  an  offer  to  sell, 
but  merely  an  inquiry  as  to  the  value  on  a  par- 
ticular day,  and  a  statement  as  to  its  valne  oa 
such  day,  and  a  Judgment  in  favor  of  the  plain- 
tiff for  the  difference  was  affirmed.     Talbot   t. 
Pettlgrew,  3  Dak.  141.  13  N.  W.  576. 

A  shipper  of  freight  claimed  to  have  ma^le 
an  agreement  with  the  defendant  railroad  com- 
pany's agent  to  ship  a  mixed  car  load  of  water- 
melons, cantaloupes,  and  grapes  from  a  point 
In  Texas  to  Denver,  Colorado,  at  a  certain  price, 
which  was  lower  than  the  price  for  shipping 
melons  alone.  The  agent  of  the  defendant  mis- 
understood the  plaintiff,  and  agreed  to  ship  the 
car  at  a  certain  price,  and  in  the  bill  of  lading 
made  what  plaintiff  claimed  was  a  fraudulent 
omission  by  leaving  out  the  grapes,  and  billed 
a  car  as  one  car  of  melons.  The  plaintiff  was 
thereby  compelled  to  pay  an  additional  sum  be- 
fore  he  could  secure  the  delivery  of  the  same. 
The  court  held  that  under  these  circumstances 
the  facts  did  not  show  that  the  minds  of  the 
parties  met  upon  a  contract  for  a  mixed  car  of 
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week,"  by  paying  that  sum  for  a  period  of 
time  it  had  bound  itself  through  a  practical 
coostniction  of  the  instrument;  and  it  is 
also  argued  that  the  contract  should  be  con- 
strued as  one  **to  recover  the  reasonable 
value  of  the  news  service  for  the  unexpired 
term  of  the  contract,  less  the  cost  of  per- 
formance." If  this  were  a  case  where  the 
contract  of  the  parties  was  merely  ambigu- 
ous in  its  terms,  it  might  be  permissible  to 
explain  them  by  evidence  of  their  acts,  and 
thas  to  show  a  practical  construction;  but 
the  difficulty  with  this  instrument  lies 
deeper.  It  lacked  support  in  one  of  its  es- 
sential elements, — in  the  absence  of  a  state- 
ment of  the  price  to  be  paid.  That  was  a 
defect  whiqh  was  radical  in  its  nature,  and 
which  was  beyond  the  reach  of  oral  evidence 
to  supply;  for,  if  the  intention  of  the  par- 
ties, m  so  essential  a  particular,  cannot  be 
BAoertained  from  the  instrument,  neither 
the  court  nor  the  jury  will  be  allowed  to 


make  an  agreement  for  them  upon  the  sub- 
ject. It  is  elementary  in  the  law  that,  for 
the  validity  of  a  contract,  the  promise  or 
the  agreement  of  the  parties  to  it  must  be 
certain  and  explicit,  and  that  their  full  in- 
tention may  be  ascertained  to  a  reasonable- 
degree  of  certainty.  Their  agreement  must 
be  neither  vague  nor  indefinite,  and,  if  thu» 
defective,  parol  proof  cannot  be  resorted  to^ 
1  Comyn,  Contr.  3;  1  Chitty,  Contr.  92; 
Elmore  v.  Kingacote,  5  Barn.  &  C.  583;. 
Blagden  ▼.  Bradhear,  12  Ves.  Jr.  468;  WiU 
liams  v.  Morris,  95  U.  S.  466,  24  L.  ed.  362; 
Parkhurst  ▼.  Van  Cortlatidty  1  Johns.  Ch. 
273;  moiie  v.  Brotcning,  68  N.  Y.  598-604. 
The  latter  case  is  not  parallel  in  its  facts, 
but  a  question  arose  whether  there  was  a 
sufficient  memorandum  of  the  contract  for 
the  sale  of  the  goods  to  satisfy  the  require- 
ments of  the  statute  of  frauds,  and  a  letter 
of  the  defendant  was  relied  upon  for  the 
purpose.     Judge  Kapallo  observed    that    it 


iiu>foas  aDd  grape?,  but  that  the  parties  mls- 
UQderstood  each  other,  and  no  contract  was 
therefore  afnreed  upon  between  them.  Gulf.  C. 
k  S.  P.  R.  Co.  V.  Dawson  (Tex.  Civ.  A  pp.)  24  S. 
W.  506. 

IV.  Price  dependent  on  contingency 

a.  Market  price  or  value. 

The  complaint  in  an  action  alleged  that  the 
defendant  made  his  two  promissory  notes,  or 
bills,  or  Instruments  In  writing,  of  which  the 
following  are  copies:  "Bath,  January  13th, 
1851.  Pay  Abram  T^nt  for  68  25-11  bushels 
wheat  in  store  at  three  cents  below  first  quality 
wheat.  (Signed)  I..  D.  H.  for  L.  D.  Hodgman.'* 
"Bath.  January  23i'(l,  1851.  Pay  Abram  Lent 
for  33  46-11  bushels  wheat.  (Signed)  S.  M.  C. 
for  L.  D.  llodgman.'*  The  plaintiff  had  a  verdict 
for  $101.42.  Upon  a  motion  for  a  new  trial 
the  same  was  denied  by  the  general  term  of  the 
nipreme  court,  the  court  holding  that  the  In- 
itrnments  ki  question  were  not  bills  of  ex- 
change, or  promissory  notes,  but  that  they  were 
▼slid  special  agreements.  That  as  to  the  sums 
to  be  paid,  it  was  suflllcient  to  the  validity  of 
the  Instmrnents,  as  agreements,  that  the  sums 
can  be  ascertained  by  reference  to  the  market 
price  of  wheat,  which  must  control,  except  so 
ftr  as  the  parties  have  provided  a  different 
itsndard.  Tbat  here  were  the  promisor,  the 
promisee,  the  sum  payable,  and  the  considera- 
tion therefor :  and  there  was  no  want  of  rea- 
wnable  certainty.  The  defendant  had  offered 
eTtdence  which  would  have  tended  to  prove 
that  the  writings  were  not  contracts.  The 
coart  held  that  there  was  no  such  ambiguity  as 
warranted  the  introduction  of  chat  evidence. 
Lent  r.  Hodgman,  16  Barb.  274. 

In  Acebal  ▼.  Levy,  10  Blng.  ST6,  4  Moore  ft 
S.  217,  the  court  said:  "Whether  in  all  cases 
of' an  executory  contract  of  purchase  and  sale, 
where  the  parties  are  altogether  silent  as  to 
the  price,  the  law  will  supply  the  want  of  any 
ajlTcement  as  to  price,  by  inferring  that  the 
parties  must  have  intended  to  sell  and  to-  buy 
at  a  reasonable  price,  may  be  a  question  of  some 
dtfinilty.  Undonbtedly  the  law  malces  that  In- 
ference where  the  contract  is  executed  by  the 
aereptance  of  the  goods  by  the  defendants,  in 
ordAf  to  prevent  the  injustice  of  the  defendant 
'iking  the  goods  withont  paying  for  them.  .  .  . 
Bat  it  may  be  questionable  whether  the  same 
r»a£on  applies  to  a  case  where  the  contract  Is 
exemtory  only,  and  where  the  goods  are  still 
fa  rbe  posaesslon,  or  nnder  the  control,  of  the 
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seller  ..  .  .  The  present  case,  however,  does 
not  rest  here.  It  was  proved  at  the  trial  hj 
parol  evidence,  that  the  actual  bargain  made  was 
for  a  sale  at  the  current  price  at  the  shipping 
port.  This  case,  therefore,  falls  within  the 
principle  laid  down  by  the  judges  in  Cooper  v. 
Smith,  15  East,  103,  .  .  .  namely,  that 
where  It  Is  shown  by  parol  evidence  there  haa 
been  an  agreement  for  sale  at  a  specified  price, 
the  plaintiff  cannot,  on  producing  a  note  in 
writing,  which  is  altogether  silent  as  to  price, 
recover  on  a  count  upon  a  sale  on  a  quantuok 
valehat."  , 

A  receipt  executed  by  the  plaintiff,  after  re- 
citing the  receipt  of  certain  moneys  for  timber 
previously  delivered,  further  stated  :  "Also,  B. 
Mulr  has  advanced  to  J.  James  $2,077.42  C.  c.,. 
(two  thousand  no  hundred  and  seventy-seven 
dollars  forty-two  cents,  C.  c.)  on  428  pieces 
of  timber  now  lying  in  town  of  Arbela,  Michigan, 
measured  and  marked  M.,  which  said  timber  J. 
James  agrees  to  deliver  at  Bay  City,  Michigan, 
In  spring  of  1878,  as  early  as  the  Ice  and 
weather  will  permit,  free  of  all  encumbrances,, 
to  B.  Mulr.  Interest  at  the  rate  of  10  per  cent 
from  1st  of  April,  year  1872,  till  the  timber 
Is  delivered  at  Bay  City.  J.  James  agrees  to 
pay  and  account  to  B.  Mulr  In  the  spring  of 
1873  for  the  within-mentioned  $2,077.42  C.  c.^ 
with  interest,  advanced  on  said  timber  to  be 
delivered  In  spring  of  1873  at  Bay  City,  Interest 
at  the  rate  of  10  per  cent,  C.  c,  from  1st 
April,  1872,  till  the  timber  is  delivered  at  Bay 
City  in  the  year  1873.  [Signed]  J.  James.*' 
Plaintiff  claimed  that  the  agreement  contained 
in  the  receipt  which  had  been  received  by  the 
defendant  on  which  he  sought  to  recover  was 
in  itself  a  complete  and  binding  bargain  con- 
taining every  essential  of  a  contract  of  sale, 
except  the  price,  which  It  Is  claimed  appeared 
by  implication.  The  coart  held,  following  Ace- 
bal V.  Levy,  10  Blng.  876,  4  Moore  ft  S.  217,. 
that  whei'e  a  contract  is  executory,  and  not 
executed,  unless  the  price  Is  fixed  distinctly 
according  to  some  standard,  either  of  amount  or 
of  market,  or  of  reasonableness,  or  some  other 
method  of  ascertainment,  the  contract  is  in- 
complete and  the  purchaser  Is  not  bound. 
That,  as  was  held  in  Acebal  v.  Levy,  10  Blng. 
376,  4  Moore  ft  S.  217,  where  a  contract  was 
silent  as  to  price,  and  there  was  evidence  of  a 
parol  agreement  as  to  price,  there  could  be  no 
recovery  on  a  quantum  valebat,  and  that  m 
contract  In  writing  was  as  necessary  for  a  rea- 
sonable price  as  any  other ;  that  In  the  present 
case  there  was  no  Implication  of  a  promise  to 
pay  at  what  might  happen  to  be  the  market 
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did  not  ''state  the  price,  or  any  of  the  terms 
of  the  contract.  These  deficienciee  cannot 
be  supplied  by  oral  evidence.  All  the  es- 
sential parts  of  the  contract  must  be  evi- 
denced oy  the  writing.  This  objection, 
without  reference  to  others,  is  conclusive." 
The  rules  of  evidence  exclude  oral  testimony 
with  reference  to  the  understanding  of  the 
parties  or  to  supply  omissions,  and  permit 
it  only  when  to  do  so  is  necessary  to  ex- 
plain the  meaning  of  some  technical  or  am- 
biguous language  used.  It  will  not  permit 
It  to  var^  the  terms  of  the  contract  itself 
by  inserting  in  the  writing  what  is  not 
there.  1  Greenl.  Ev.  SS  275-277,  282; 
Drake  v.  Bcaman,  97  N.  Y.  230-236.  In 
Drake  v.  Seaman,  97  N.  Y.  230-236,  where 
the  question  arose  as  to  the  sufficiency  of  the 
memorandum  of  the  parties'  contract,  in 
an  action  for  its  breach  Judge  Finch  cites 
the  language  above  given  from  Judge  Rap- 
allo's  opinion  in  Stwte  v.  Brovming  in  sup- 


port of  the  established  rule  that  the  statute 
of  frauds  requires  that  the  memorandum 
contain  all  tne  material  terms  of  the  con- 
tract between  the  parties,  and  that  "it  must 
show  on  its  face  what  the  whole  agreement 
is  so  far  aa  the  same  is  executory,  and  re- 
mains to  be  performed,  and  rests  upon  un- 
fulfilled promise."  This  was  an  executory 
contract,  which  attempted  to  provide,  over 
a  period  of  years,  for  the  furnishing  of  news 
reports  on  each  day,  with  a  figure  stated  as 
the  limit  which  the  price  to  be  paid  eacli 
week  must  not  exceed.  There  is  thus  no 
rate  of  compensation  nor  price  fixed  at 
which  the  defendant  was  bound  to  take  and 
pay  for  the  news  report,  and  the  element  of 
mutuality  in  that  respect  was  wanting.  It 
was  nearly  as  defective  in  that'  respect  as 
was  the  agreement  in  Bromley  v.  Jefferies, 
2  Vem.  415,  where  it  was  provided  that  the 
plaintiff  should  have  a  certain  estate  for 
£1,500  less  than  any  other  purchaser  would 


rate,  whU-b  mli^bt  not  always,  as  held  In  Ace- 
tyl V.  Levy,  be  a  reasonable  one.  James  v.  Mulr, 
dS  Mich.  223. 

b.  AppraisemcHt  or  award. 

Plaintiff  and  'defendants,  being  In  possession 
of  certain  real  estate,  water  privileges,  ma- 
chinery, fixtures,  etc.,  entered  Into  an  Indenture 
whereby  the  plaintiff  agreed  to  sell  and  convey 
all  his  right,  title,  Interest,  etc.,  at  such  prices 
«b  should  be  agreed  on  and  awarded  by  three 
men,  one  chosen  by  the  plaintiff,  one  by  the  de- 
fendant, and  the  third  by  the  two  thus  chosen, 
which  award  should  be  final  and  binding  on  the 
parties:  and  the  defendant  covenanted  that  he 
would  receive  and  pay  for  the  premises  at  the 
award  of  the  appraisers,  in  cash,  on  the  deliv- 
ery of  the  deed ;  and  each  party  severally  bound 
themselves  to  the  other,  under  the  penalty  of 
9 1.000  for  the  faithful  peitformance  of  the  agree- 
ment to  be  sued  for  and  recovered  according  to 
the  laws  of  Massachusetts.  The  referees  chos- 
en under  the  agreement  made  an  appraisal  of  the 
property.  The  plaintiff  tendered  a  deed  and 
demanded  the  amount,  which  the  defendant  re- 
fused. In  an  action  to  recover  the  same  or  the 
$1,000  damages,  it  was  held  that  the  referees 
had  fixed  the  price,  and,  according  to  the  author- 
ities and  the  reason  of  the  thing,  the  sale  should 
be  carried  into  effect,  and  that  after  the  price 
had  been  fixed  by  the  referees  chosen  pursuant 
to  the  indenture,  it  was  too  late  for  the  de- 
fendant to  object.  Brown  v.  Bellows,  4  Pick. 
180. 

c.  Action  of,  or  with,  other  pariiet. 

A  lease  provided  for  the  right  to  the  lessor 
to  sell  the  demised  premises  any  time  after  its 
date,  and  then  provided :  "But  no  such  sale 
of  said  land  shall  be  made  by  said  first  party 
without  first  having  given  said  second  party 
the  privilege  of  purchasing  said  land  upon  such 
terms  and  at  the  same  price  per  acre  as  any 
other  person  or  purchaser  might  have  offered 
therefor.*'  The  lessor  sold  the  land  to  anoth- 
er person  during  the  time  the  lease  was  running. 
In  an  action  by  the  lessee  against  the  lessor 
and  the  purchaser  for  a  specific  performance  of 
the  contract,  it  was  held  that  the  lessor,  while 
not  bound  to  sell,  but  having  determined  to  do 
so  at  a  price  and  upon  terms  satisfactory  to 
himself,  offered  by  some  other  person  or  purchas- 
er, covenanted  that  he  would  not  sell  to  such 
other  person  or  purchaser  without  first  giving 
to  the  lessee  the  right  to  exercise  his  option  to 
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purchase  the  land  upon  the  same  terms,  and  It 
cannot  be  presumed  that  the  tenant  would  have 
taken  the  lease  without  this  covenant,  or  that 
the  landlord  would  have  granted  the  concession, 
without  each  understanding  that  it  entered 
into  and  formed  a  part  of  the  consideration 
moving  between  them.  It  was  held  further,  that 
the  parties  had,  by  their  contract,  prescribed  a 
mode  by  which  the  price  at  which  the  lessee  was 
to  purchase  was  definitely  ascertainable.  Hayes 
V.  O'Brien,  149  III.  408,  23  L.  B.  A.  5G5,  37  N. 
E.  73. 

In  Bromley  ▼.  Jefferles,  2  Vem.  415,  Prec.  In 
Ch.  138,  the  owner  of  a  manor  had  settled  the 
same  on  trustees  to  be  by  them  sold  after  his 
death  and  the  money  thereby  arising  to  be  dis- 
posed of  as  in  the  settlement  mentioned,  and 
as  he  by  his  last  will  and  testament  should  ap- 
point, with  a  power  of  revocation:  and  after* 
wards,  on  the  marriage  of  the  plaintiff  with  one 
of  his  daughters,  covenanted  that  if  the  plain- 
tiff survived  him  and  had  issue  by  his  daughter, 
the  plaintiff  should  have  the  manor  £1,500  less 
than  any  other  purchaser  would  give  for  the 
same.  The  owner  of  the  manor  afterwards  by 
wiU  revoked  his  settlement,  and  devised  the 
manor  to  trustees.  In  an  action  by  the  plaintiff 
for  a  specific  performance  after  the  death  of 
the  owner  the  court  upon  the  hearing  refused 
to  decree  a  specific  execution  of  this  agreement 
from  the  tmcertainty  of  it,  because  if  the  estate 
was  not  to  be  sold,  and  the  plaintiff  was  to 
have  it.  It  was  not  practicable  to  know  what 
a  purchaser  would  give  for  it. 

A  covenant  in  a  lease  provided  that.  "If  the 
premises  are  for  sale  at  any  time,  the  lessee 
shall  have  the  refusal  of  them.*'  The  lessor 
afterwards  released  ail  his  right,  title,  and  in- 
terest by  deed  or  quitclaim  to  other  parties  than 
the  lessee.  This  was  a  bill  in  equity  brought 
by  the  assignee  of  the  lessee  to  have  the  deed 
declared  void  and  enforce  specific  performance 
of  the  contract  contained  in  the  lease,  and  to 
compel  the  defendants  to  convey  the  premises  to 
the  plaintiff  on  the  same  terms  that  they  had 
conveyed  to  the  other  parties.  The  court  held 
that,  considered  In  the  light  of  a  contract  to 
sell,  *the  provision  of  the  lease  did  not  satisfy 
the  statute  of  frauds,  and,  apart  from  the  stat- 
ute. It  was  not  such  a  contract  as  equity  couid 
specifically  enforce;  that  the  contract  did  not 
contemplate  a  sale  to  somebody  else  as  a  mode 
of  ascertaining  the  price  at  which  the  lessor 
would  sell  to  the  lessee ;  citing  and  approving 
Bromley  v.  Jefferles,  2  Vem.  415,  Pre<v  In  Oh. 
138.  Fogg  V.  Price,  146  Mass.  513,  14  N.  B.  741. 

This  case  and  Bromley  v.  Jefferles,  2  Vern« 
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give  for  it.  The  agreement  was  held  to  be 
objectionable  for  want  of  mutuality  and  as 
not  obligating  the  plaintiff  to  take  the  es- 
tate at  any  price.  In  Browne  on  the  Stat- 
ute of  Frauds  there  is  a  discussion  upon  the 
subject  of  the  applicability  of  the  statute 
of  frauds  in  the  case  of  an  executory  con- 
tract, and  the  cases  of  Acehal  ▼.  Levy,  10 
Bing.  37(5,  and  of .  Uoadly  ▼.  M'Laine,  10 
Bing.  482,  are  referred  to.  Section  377.  In 
Acebal  V.  Levy  it  was  observed  by  Chief  Jus- 
tice Tindal  thjit^  "whether  in  all  cases  of  an 
executory  contract  of  purchase  and  sale, 
where  the  parties  are  altogether  silent  as 
to  the  price,  the  law  will  supply  the  want  of 
any  agreement  as  to  price  by  inferring  that 
the  parties  must  have  intended  to  sell  and 
to  buy  at  a  reasonable  price,  may  be  a  ques- 
tion of  some  difficulty.  Undoubtedly  the 
law  makes  that  inference  where  the  contract 
is  executed  by  the  acceptance  of  the  goods  by 
the  defendant,  in  order  to  prevent  the  in- 


justice of  the  defendant  taking  the  goods 
without  paying  for  them.  .  .  .  But  it 
may  be  ^uetitionable  whether  the  same  rea- 
son applies  to  a  case  where  the  contract  is 
executory  only,  and  where  the  goods  are 
still  in  the  possession  or  under  the  control 
of  the  seller.'*  I  do  not  think  that  the  force 
of  the  doubt  which  the  chief  justice  ex- 
pressed in  Aoehal  ▼.  Levy  was  affected  by 
his  opinion  shortly  after  expressed  in 
Hoadly  v.  M'Lain,  The  facts  of  that  case 
were  such  as  naturally  to  take  it  out  of  the 
statute.  That  was  an  action  against  the 
defendant  for  not  accepting  and  paying  for 
a  carriage  made  under  his  written  order  by 
the  plaintiff.  The  question  was  whether, 
as  the  price  was  left  uncertain,  the  statute 
applied  to  such  an  executory  contract.  It 
was  observed  by  Chief  Justice  Tindal  that  a 
contract  for  a  sale  of  a  commodity,  in  which 
the  price  is  left  uncertain,  is,  in  law,  a  con- 
tract for  what  the  goods  shall  be  found  to 


415,  Free  In  Ch.  138,  are  the  two  cases  cited 
and  distingnlshed  in  Hayes  ▼.  O'Brien,  140  111. 
403,  23  L.  R.  A.  655,  37  N.  E.  73.  It  was  there 
beld  that  those  two  cases  inferentiaJly  decided 
that  while  a  contract  would  not  be  enforced 
which  slmplj  pive  the  lessee  a  first  chance  to 
make  the  contract ;  or  where  the  plaintiff  was 
to  have  the  property  for  a  certain  sum  less  than 
any  other  purchaser  would  give  for  the  same, — 
that,  had  there  been  a  mode  of  ascertainment 
provided  for,  the  holding  in  both  of  these  cases 
woold  have  been  otherwise. 

There  had  l>een  a  previous  decision  in  Hayes 
V.  O'lirien  (III.)  26  N.  E.  601.  in  which  the 
same  court  had  unanimously  decided  in  favor 
of  the  defendants :  Craig.  J.  (who  dissented 
from  the  decision  on  the  rehearing — 149  III.  403, 
23  L.  R.  A.  555.  37  N.  E.  73).  writing  the  opin- 
ion and  citing  in  support  of  it  Bromley  v.  Jef- 
feries,  2  Vem.  415,  Prec  in  Ch.  138,  and  Fogg 
V.  Price,  145  Mass.  513,  14  N.  E.  741. 

V.  When  price  definite  <Hr  oertain. 

a.  To  he  flwed  by  ttthsequent  agreement, 

A  trustee  of  a  colliery  with  full  control  of 
Its  basiness,  and  the  mining,  transporting,  and 
soiling  of  its  coal  until  June  14,  1901,  on  June 
25,  i$60,  entered  Into  a  written  agreement  with 
a  firm  in  New  York,  engaging  to  consign  and 
deliver  to  the  firm,  its  successor,  successors,  or 
assigns,  the  entire  output  of  the  colliery  until 
Jane  1,  1901,  at  a  price  to  be  agreed  upon  from 
month  to  month,  on  or  about  the  first  of  each 
month,  by  the  trustee,  or  the  colliery,  and  the 
ssid  firm,  its  successor  or  successors  or  assigns. 
The  firm  in  1882  was  succeeded  by  another  com- 
posed of  the  defendants  and  the  plaintiff.  The 
latter  firm  continued  in  the  business  until  Janu- 
ary 10.  1885.  and  during  the  whole  period  of  its 
eiistence  continued  in  the  performance  of  said 
contract  with  the  trustee  and  the  colliery.  On 
that  date  the  latter  firm  was  dissolved  and 
BDcoeeded  by  another  composed  of  the  defend- 
ant and  a  third  person,  to  which  the  said  con- 
tract and  all  rights  and  causes  of  action  there- 
under were  dnly  assigned.  This  last  firm  con- 
tinned  In  business  until  September  2,  1885.  when 
U  was  dissolved,  and  all  its  property  transferred 
to  plaintiff.  The  last-named  firm  continued  in 
the  dne  performance  of  the  contract  until  about 
the  month  of  March.  1885,  when  the  trustee,  as 
toch,  and  the  colliery,  ceased  and  refused,  and 
thereafter  refused,  to  consign  and  deliver  to 
the  firm  any  of  the  output  thereof.  This  was 
an  action  by  the  plaintiff  against  his  partners 
in  the  second  firm  upon  a  guaranty  (presumably 
^L.R.  A. 


of  the  performance  of  this  contract).  The  cir- 
cuit court  directed  a  verdict  for  plaintiff  for 
six  cents  damages.  On  appeal  the  circuit  court 
of  appeals  held  that  the  plaintiff  was  not  entitled 
to  recover  any  but  nominal  damages.  That  the 
agreement  bound  the  trustee  and  the  colliery  only 
to  sell  the  firm  coal  at  a  price  to  be  agreed  upon 
between  the  parties  from  month  to  month.  That 
as  the  price  to  be  paid  the  colliery  was  left 
wholly  unsettled  by  the  contract,  and  could  be 
made  certain  only  by  further  agreement  of  the 
parties  from  time  to  time,  there  was  nothing  in 
the  absence  of  such  further  agreement  with 
which  to  compare  the  market  price  at  which 
coal,  if  shipped,  could  have  been  sold  by  the  firm, 
and  thus  determine  the  profits  which  might 
have  been  lost  by  refusal  to  sell  at  all.  That 
not  only  was  the  contract  uncertain  as  to  the 
price  to  be  paid  by  the  firm,  but  It  was  not  by 
Its  terms  capable  of  .being  made  certain;  and 
that  there  was  not  sufficient  In  the  evidence  to 
warrant  a  finding  that  the  parties  had  practi- 
cally so  Interpreted  It  as  to  dispense  with  the 
successive  agreements  as  to  price  for  which  it 
provided.  Watts  v.  Weston,  10  C.  C.  A.  302, 
26  U.  S.  App.  121,  62  Fed.  136. 

IMaintiff  sold  defendant  her  entire  stock  of 
goods  and  fixtures,  and  by  the  contract  of  sale 
the  undamaged  goods  were  to  be  inventoried  and 
taken  at  cost  prices,  and  the  damaged  goods  at 
prices  agreed  upon.  In  an  action  for  a  breach 
of  the  contract  it  was  held  that  the  words  of 
the  contract  meant  that  the  inventory  was  to 
be  taken  of  the  damaged  goods  with  the  others, 
and  that  then  or  thereafter  the  prices  of  the 
damaged  goods  were  to  be  fixed  and  deter- 
mined ;  and  that  this  interpretstion  left  the  con- 
tract uncertain  and  Incomplete,  and  not  one 
which  could  be  enforced  against  the  defendant. 
Dayton  v.  Stone,  111  Mich.  196,  69  N.  W.  515. 

A  sale  is  a  transfer  of  the  absolute  and  gen- 
eral property  in  a  thing  for  a  price  in  money. 
The  price  must  be  certain :  and  there  can  be  no 
executed  sale,  so  as  to  pass  the  property,  when 
the  price  is  to  be  fixed  by  agreement  between 
the  parties  afterwards,  and  they  do  not  agree. 
Wlttkowsky  v.  Wasson,  71  N.  C.  451. 

The  only  agreement  entered  into  by  the  de- 
fendant was  to  purchase  at  a  price  to  be  ascer- 
tained in  a  specified  mode.  No  price  was  ever 
fixed  either  by  the  mode  specified  or  by  agree- 
ment of  the  parties.  It  was  held  that  there  was 
no  such  agreement  as  could  be  carried  Into  exe- 
cution. SB  price  Is  of  the  essence  of  a  contract 
of  sale.  Mllnes  v.  Gery,  14  Yes.  Jr.  408,  •  Re- 
vised Rep.  307. 
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be  reasonably  worth;  and  he  held,  apply- 
ing that  principle  to  the  case  at  bar,  that, 
as  it  appeared  that  the  defendant  had  writ- 
ten to  the  plaintiff,  desiring  that  he  would 
send  his  bill  for  the  carriage,  and  announc- 
ing his  intention  to  have  it  out  immediately, 
the  facts  showed  that  he  knew  he  was  to 
pay  a  reasonable  charge  when  the  article 
was  made  up,  and  that,  "taking  the  whole 
together,  there  can  be  no  doubt  that  here 
is  a  sufficient  note  or  memorandum  of  the 
bargain."  It  is  evident  from  his  opinion, 
as  it  is  from  the  other  opinions,  that  the 
facts  in  the  subsequent  writings  and  conduct 
of  the  defendant  were  regarded  as  evidenc- 
ing his  undertaking  to  pay  for  the  carriage 
quantum  valchat.  See  also  Goodman  v. 
Griffiths,  1  Hurlst.  &  N.  574. 
I   have  referred   to  these  authorities  as 


Sossibly  throwing  some  side  light  upon  the 
iscussion,  and  not  as  exactly  applicable; 
for  the  question  before  us  is  whether  the 
contract  of  the  parties  was  of  that  legally 
complete  character  as  would  bind  either  t^ 
continue  under  it.  For  what  had  been  fur- 
nished and  accepted,  the  defendant  had 
paid.  It  merely  takes  the  position  that  it 
was  no  longer  obligated  to  receive  and  pay 
for  the  reports  when  the  price  could  not  be 
agreed  upon.  I  entertain  no  doubt  that, 
where  work  has  been  done,  or  articles  have 
been  furnished,  a  recovery  may  be  based 
upon  guantum  meruit  or  quantum  valebant; 
but  where  a  contract  is  of  an  executory 
character,  and  requires  performance  over  a 
future  period  of  time,  as  here,  and  it  is  si- 
lent as  to  the  price  which  is  to  be  paid  to 
the  plaintiff  during  its  term,  I  do  not  think 


b.  By  happening  of  subsequent  event. 

In  an  action  for  damages  for  conversion  of  a 
quantity  of  Iron  ore,  which  the  plaintiff  claimed 
to  have  bought  from  the  defendant  and  talcen 
possession  of,  it  was  claimed  by  both  parties 
that  the  undivided  half  of  the  net  proceeds,  add- 
ed to  the  amount  the  ore  was  worth  to  the  de- 
fendant for  filling,  was  the  amount  the  de- 
fendant was  to  receive  on  sales  made  by 
the  plaintiff  of  the  ore.  The  amount  the 
defendant  was  to  receive  for  the  ore  de- 
pended, therefore,  entirely  upon  the  price  at 
which  It  could  be  sold,  and  the  amount  that 
might  be  collected  on  the  sales  made,  and  both 
in  turn  depended  upon  the  ability  of  the  plain- 
tiff to  make  a  sale  of  the  ore  at  all.  It  was  held 
that  when  it  is  intended  to  pass  the  title  to  the 
property  by  the  contract  there  are  elements  of 
certainty  required  in  the  terms  to  give  it  any 
validity.  The  price  to  be  paid  by  the  purchaser 
should  be  fixed,  and,  if  the  sale  is  not  to  be  for 
cash,  the  termif  of  payment  must  be  stated, 
and  the  time  given  within  which  the  price  fixed 
must  be  paid.  Williamson  v.  Berry,  8  How. 
544,  12  L.  ed.  1191.  Unless  this  Is  done,  the 
title  to  the  property  will  not  pass,  without  a 
clause  in  the  contract  whereby  they  are  waived. 
Under  the  agreement  in  this  case  both  the  time 
of  payment  and  the  price  to  be  paid  are  left 
entirely  uncertain,  and  upon  these  depended  the 
change  of  title.  A  verdict  for  the  plaintiff  was 
reversed.  Foster  v.  Lumbermen's  Mining  Co. 
68  Mich.  188,  86  N.  W.  171. 

Where  there  is  a  contract  for  the  sale  of 
goods,  although  the  goods  may  have  been  put  in 
possession  of  the  vendee,  yet  if  something  still 
remains  to  be  done  by  the  vendor  before  the  con- 
tract is  completed,  as  to  ascertain  the  price, 
quantity,  or  Individuality  of  the  goods,  the  con- 
structive possession  of  the  property  still  remains 
in  the  vendor.  Devane  v.  Fennell,  24  N.  C.  (2 
Ired.  L.)  36. 

An  agreement  for  the  purchase  of  ice,  to  be 
delivered  in  the  future  at  a  price  which  shall 
afford  the  party  delivering  It  a  net  profit  not  to 
exceed  $100  per  ton,  is  void  for  uncertainty. 
Buokmaster  v.  Consumers  Ice  Co.  5  Daly,  813. 

Defendant  bought  a  horse  from  plaintiff  and 
promised  that  "if  the  horse  was  lucky  to  him 
he  would  give  £5  more,  or  the  buying  of  another 
horse."  It  was  held  that  such  a  promise  was 
too  vague  to  be  considered  in  a  court  of  law. 
Outhlng  V.  Lynn.  2  Bam.  &  Ad.  232. 

Plaintiff  sold  and  conveyed  to  the  defendant 
certain  land  for  an  agreed  price,  and  for  one  half 
of  what  the  defendant  could  realize  above  that 
sum  in  case  of  the  sale  of  the  land  by  him  for 
a  larger  amount.  The  defendant  thereafter  sold 
the  land  and  received  therefor,  In  advance  of 
53  L.  R.  A. 


the  sum  stated,  $42.5  and  25  shares  of  stock, 
which  the  Jury  found  was  worth  $625.  It  was 
held  that  the  agreement  entered  Into  between 
the  parties  pertained  merely  to  the  purchase 
price.  It  was  to  be  a  certain  sum,  and  In  a 
certain  contingency  more  than  that;  the  con- 
tingency having  happened,  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  one 
half  of  the  money  received  above  the  stated 
price,  and  one  half  the  value  of  the  stock  less 
such  sum  as  the  defendant  had  expended  In  im- 
provements and  taxes,  and  that  the  contract  was 
not  void  for  uncertainty.  Miller  v.  Kendig,  51^ 
Iowa,  174,  7  N.  W.  500. 

c.  Bp  reference  to  former  relations. 

By  a  written  contract  defendants  agreed  to 
take  plaintiff's  entire  output  of  lye  cans,  and  be 
was  to  continue  to  furnish  them,  as  heretofore, 
their  entire  wants  for  cans,  which  were  to  be 
not  less  than  10.000  cans  per  day.  Previous  to 
the  making  of  this  contract  cans  had  been  fur- 
nished by  the  plaintiff  to  the  defendants  under 
an  agreement  which  did  fix  the  price,  and  the 
cans  were  thereafter  furnished  and  paid  for 
without  any  new  agreement  as  to  price.  It  was 
held  that  the  last  agreement  was  not  Incomplete 
because  it  failed  to  fix  the  price  to  be  paid. 
That  the  words  "as  heretofore"  referred  to  the 
price  theretofore  paid.  Walsh  v.  Myers,  92 
Wis.  397,  66  N.  W.  250. 

The  defendant  was  Indebted  In  $1,628.53  up- 
on a  promissory  note  payable  to  a  third  person 
and  secured  by  a  mortgage  running  to  him. 
This  debt  was  really  due  to  the  plaintiff,  and 
the  note  and  mortgage  was  held  by  the  third 
person  for  his  benefit.  An  arrangement  was 
made  by  which  the  note  was  given  up,  the  mort- 
gage discharged,  the  third  person  being,  released 
from  all  liability  to  the  plaintiff,  and  a  new 
agreement  made  between  the  plaintiff  and  the 
defendant,  to  enforce  which  this  action  was 
brought.  Defendant  was  Indebted  to  four  per- 
sons, besides  the  plaintiff,  whom  he  called  his 
"borrowed-money  creditors,"  with  whom  he,  be- 
ing Insolvent,  had  settled,  paying  one  in  full, 
and  to  the  others  different  portions  of  their 
debts.  The  agreement  provided  that  "said  Ray- 
mond [plaintiff]  is  to  receive  from  said  Rhodes 
[defendant]  pro  rata  per  cent  of  all  moneys 
said  Rhodes  may  hereafter  pay  his  *borrowed- 
money  creditors/  as  he  calls  them,  to  the  amount 
of  50  per  cent  on  $1,628.53—^814.26."  It  was 
held  that  the  parties  evidently  Intended  to  pro- 
vide for  payments  to  the  plaintiff  upon  the  un- 
paid balance  of  his  debt  in  some  proportion  to 
other  payments  which  might  be  made.  That 
"pro  rata  per  cent"  is  equivalent  to  "rate  per 
cent."  All  moneys  said  Rhodes  may  hereafter 
pay  meant  "all  payments  said  Rhodes  may  here- 
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that  it  possesses  binding  force.  As  the  par- 
ties had  omitted  to  make  the  price  a  sub- 
ject of  covenant,  in  the  nature  of  things  it 
would  have  to  be  the  subject  of  future  agree- 
ment or  stipulation,  and,  to  use  the  lan- 
guage of  the  opinion  in  Buckmaster  ▼.  Con- 
sumers' Ice  Co,  5  Daly,  313,  if  the  price  each 
week  was  to  be  by  future  a^eement,  the 
contract  was  not  l^ally  binding  on  either 
party,  as  neither  could  be  compelled  to 
agree  with  the  other*  In  Kennedy  v.  Mo- 
Kone,  10  App.  Div.  88,  41  N.  Y.  Supp.  782, 
which  is  cited  by  the  appellant,  the  contract 
of  the  plaintiff  to  io  certain  work  for  the 
defendant  was  fully  executed,  and  the  plain- 
tiff's action  was  to  recover  for  the  work 
which  he  had  actually  done.  The  contract 
was  indefinite  as  to  price,  and  provided  that 
it  should  not  exceed  $1,500 ;  but,  as  the  work 


had  been  done  upon  the  defendant's  house, 
the  court  permitted  the  recovery  of  its  rea- 
sonable value  within  the  limit  of  the  sum 
named.  The  case  is  not  parallel.  Here  the 
defendant  had  declined  to  be  bound  by  the 
contract,  or  to  take  any  further  reports  from 
the  plaintiff  thereafter.  The  enect  upon 
the  instrument  of  its  indefiniteness  or  un- 
certainty as  to  the  price  to  be  paid  was  to 
make  it  operative  only  so  long  as  the  par- 
ties chose  and  were  able  to  afree  upon  the 
price  per  week ;  in  other  woras,  whether  it 
should  have  contractual  force  would  de- 
pend upon  the  subsequent  agreement  of  the 
parties,  and,  manifestly,  if  anything  re- 
mained to  be  done  by  them  relating  to  the 
subject-matter  of  the  contract,  it  was  an  in- 
complete and  unenforceable  instrument. 
The  payment  of  $300  each  week  in  the  past 


after  make;**  that  taking  all  the  provisions  of 
tbe  writing,  with  the  circumstances  interpret- 
ing it,  the  meaning  was  that,  when  the  defend- 
ant sbonld  pay  to  his  "borrowed-money  credit- 
ors'* a  portion  of  their  debts  remaining  unpaid, 
lie  should  pay  to  the  plaintiff  the  same  propor- 
tion of  his  debt  remaining  unpaid,  and  that  the 
agreement  was  therefore  not  indefinite  as  to  the 
amount  to  be  paid.  Raymond  v.  Rhodes,  135 
Mass.  .137. 

An  agreement  of  the  directors  to  transfer  a 
specified  amount  of  the  capital  stock  and  a  speci- 
fied number  of  the  bonds  of  a  railroad  company, 
convertible  into  stock  at  the  stockholders'  op- 
tion, to  a  person  upon  his  agreement  to  pay  all 
land  damages  to  be  awarded  against  the  com- 
pany, construct  the  road,  and  pay  the  expenses 
of  conducting  its  affairs  until  the  road  was 
completed,  no  part  of  the  work  having  then  been 
performed  and  its  value  being  unknown,  is  void. 
Barnes  v.  Brown,  11  Hun,  315. 

d.  By  action  of  other  parties, 

A  contract  of  employment  with  a  teacher  by 
a  school  district,  containing  a  stipulation  for 
the  teacher's  compensation  that  he  shall  receive 
the  same  salary  for  bis  services  as  was  estab- 
lished at  the  date  of  the  contract  for  like  serv- 
ices by  the  board  of  directors  of  the  school  dis- 
trict within  which  a  mentioned  city  is  situated, 
is  not  void  for  uncertainty.  Caldwell  v.  Lake 
County  School  Dist.  55  Fed.  872. 

An  agreement  by  a  client  to  pay  his  attorneys 
as  much  for  their  services  to  be  rendered  in  a 
giTen  case  as  he  paid  either  of  two  other  attor- 
neys, who  were  connected  with  them  In  the  case, 
is  not  void  for  want  of  mutuality  and  uncer- 
tainty. Longerhaosen  v.  Crittenden,  103  Mich. 
173,  61  N.  W.  2g0. 

Plaintiff  contracted  to  sell  defendant  certain 
wHshlng  machines  at  the  price  of  $110  each, 
and  the  defendant  agreed  to  purchase  them  at 
that  price,  and  to  take  fifty  machines  per  year. 
The  contract  further  provided  that  the  plaintiff 
ahould  have  the  refusal  or  option  of  manufac- 
tarlag  other  washing  machines  at  such  price  as 
may  be  bid  for  them  in  open  competition  for 
equal  quality  of  goods  by  any  responsible  manu- 
fScturers  other  than  the  plaintiff,  and  these 
prices  shall  constitute  and  be  designated  as  the 
manufacturer's  prices  for  these  machines.  On 
appeal  to  the  United  States  court  from  a  judg- 
ment In  favor  of  the  plaintiff  the  court  held 
that  the  contract  had  two  phases, — one  for  the 
manufacture  and  sale  of  the  machine  first  men- 
tioned ;  the  other  In  reference  to  the  manufac- 
ture and  sale  of  other  washing  machines.  Spe- 
cific provisions  as  to  the  former,  which  was  ob- 
viously the  real  subject-matter  of  the  contract, 
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were  inserted,  and  the  defendant  agreed  to  take 
at  least  fifty  of  them  each  year.  Other  ma- 
chines were  subordinate,  and  the  stipulations 
in  respect  to  them  were  incidental  rather  than 
principal,  and  apparently  more  for  supporting 
and  giving  force  to  the  principal  matter  of  the 
contract ;  hence,  whatever  of  uncertainty  at- 
tends those  provisions.  On  breach  of  such  a 
contract,  the  principal  matter  In  respect  to 
which  provision  was  made  is  the  one  to  be  main' 
ly  regarded.  If  subordinate  provisions  are  clear 
and  definite,  and  damages  for  disregard  thereof 
determinable  by  plain  and  obvious  rules,  of 
course  such  damages  may  be  recovered ;  but  If, 
because  they  are  subordinate,  the  provisions  in 
respect  thereto  are  indefinite,  then  the  court  may 
not,  with  the  idea  of  preventing  injustice,  at- 
tempt to  substitute  equivalents  therefor.  The 
court  held  further,  that  the  court  should  have 
charged  the  jury  that,  in  reference  to  the  ma- 
chines other  than  those  first  mentioned,  there 
could  be  none  other  than  a  recovery  of  nominal 
damages;  and,  having  failed  to  do  so,  for  this 
error  the  judgment  was  reversed.  Troy  Laun- 
dry Mach.  Co.  V.  Dolph,  138  U.  S.  617,  34  L.  ed. 
1083,  11  Sup.  Ct.  Rep.  412. 

e.  Miituntlerstandinfj  of  parties. 

Two  of  three  partners  united  In  a  letter  to 
the  third  memt)er  of  the  firm,  and  offered  to  sell 
him  three  undivided  quarter  Interests  at  the 
price  of  15,500  each,  or  to  pay  him  that  sum  for 
his  quarter  interest.  He  Immediately  answered 
their  letter,  declining  to  buy  their  interest  and 
accepting  at  the  price  stated  the  offer  to  buy 
his  interest.  At  the  origin  of  the  partnership 
one  of  the  defendants  was  the  owner  of  certain 
patents  which  the  partnership  proposed  to  make^ 
and  agreed  to  sell  a  two-thirds  interest  In  them 
to  complainant  and  the  other  defendant,  for 
the  sum  of  |10,000,  of  which  $2,000  was  to  be 
p.nid  in  cash,  |2,000  in  three  months,  and  $1,- 
000  in  four,  and  the  balance  of  $5,000  was  "to 
be  paid  out  of  the  proceeds  of  the  business, 
[said  payments]  commencing  with  the  business 
of  the  second  year,  and  not  less  than  25  per  cent 
[of  the  whole  sum]  to  be  paid  yearly,  until  the 
said  sum  of  $5,000  was  fully  paid."  After 
communicating  with  the  defendants  as  stated 
the  compjalnant  called  upon  them  and  demanded 
payment*  of  tho  said  sum  of  $5,000,  and  asked 
to  have  the  partnership  dissolved.  The  defend- 
ant, who  had  been  as  stated  the  owner  of  the 
patent  rights,  Insisted  that,  according  to  the 
terms  of  the  offer,  the  sum  of  $2,500  (one  half 
of  the  sum  still  due  him  for  the  patents)  should 
be  deducted  from  the  price  agreed  to  be  paid  to 
the  complainant,  and  he  therefore  refused  to 
pa.7  him  more  than  $3,000  on  the  adjustment  of 
the  matter.     And  the  complainant  filed  his  bill 
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lor  the  news  report  furnished  was  not  an  ac- 
knowledgment of  an  obligation  to  pay  that 
jUTiount  during  the  whole  contemplated  life 
of  the  contract,  as  Mr.  Justice  Patterson 
observed  at  the  appellate  division.  It  is 
avident  that  the  parties  recognized  their 
contract  to  be  uncertain  or  indefinite  as  to 
the  price  from  their  correspondence  and  the 
efforts  to  come  to  a  mutual  understanding 
and  agreement  upon  the  subject.  The  de- 
fendant committed  a  technical  breach  of  its 
agreement  to  receive  the  news  reports  from 
the  appellant,  but,  because  of  the  indeflnite- 
ness  of  the  obligation,  only  nominal  damages 
were  recoverable.    There  was  no  price  fixed 


by  the  contract,  and  the  defect  could  not  be 
supplied  by  parol.  There  was  lacking, 
therefore,  any  basis  for  establishing  any 
measure  of  damages. 

At  the  close  of  the  trial  an  exception  was 
taken  to  the  granting  of  the  defendant's  mo- 
tion for  an  extra  allowanoe,  and  it  is  now 
argued  in  behalf  of  the  plaintiff  that  it  was 
unauthorized  b^  law.  t  thi^  that  no  er- 
ror was  committed  in  this  respect.  The 
Code  of  Civil  Procedure  denies  costs  to  the 
plaintiff  unless  he  recovers  the  sum  of  $50 
or  more  (S  3228),  and  provides  (S  3229) 
that  *'the  defendant  is  entitled  to  costs,  of 
course,    •    .    .    unless  the  plaintiff  is  en- 


to  compel  them  to  tmy  the  sum  of  $5,500,  and 
for  a  dissolution  of  the  partnership.  The  com- 
plainant had  a  decree,  which  on  appeal  the 
court  of  errors  and  appeals  reversed ;  the  court 
aaying:  "The  difficulty  arises  from  the  fact 
that  the  dissolution  was  agreed  upon  before  the 
commencement  of  the  second  year  of  the  part- 
nership business,  and  both  the  offer  and  accept- 
ance are  silent  as  to  the  mode  in  which  the  sum 
of  $5,000  due  to  Edwards  for  the  patents  is  to 
te  adjusted.  .  .  .  It  is  manifest,  therefore, 
that  if  Edwards's  offer  is  construed  as  a  prop- 
osition to  give  the  complainant  the  same  sum 
for  his  quarter  interest  that  Edwards  would 
take  for  a  like  interest,  including  his  interest 
in  the  debt  due  him,  it  was  not  an  offer  to  give 
or  take  an  equal  sum,  but  was  an  otfer  to  give 
the  complainant  $2,500  more  for  his  quarter 
interest  than  Edwards  would  have  received  for 
a  quarter  interest  if  the  complainant  had  elect- 
ed to  purchase.  It  is  true  that  Edwards,  in  his 
proposition,  did  not  say  that  the  $2,500  due 
him  from  tlie  complainant,  out  of  future  pro- 
ceeds, was  to  l>e  deducted,  and  the  complainant 
might  therefore  well  have  been  led  to  think  that 
lie  was  to  receive  the  full  sum  of  $5,500 ;  but 
it  is  also  apparent  that  Edwards  understood  it 
^otherwise.  It  Is  a  case  in  which  the  whole  sub- 
ject-matter about  which  the  parties  dealt  was 
not  embraced  In  the  offer  and  acceptance.'* 
3raeutigam  v.  Edwards,  38  N.  J.  Eq.  542. 

f.  Vague  oeneral  staiemenU. 

A  promise  by  a  defendant  upon  valuable  con- 
fllderatlon  to  give  his  daughter,  who  was  plaln- 
tifTs  wife,  "a  full  share  of  his  property"  wbich 
then  and  there  was  worth  $25,000,  is  too  indefi- 
nite and  uncertain  to  support  an  action. 
Adams  v.  Adams,  26  Ala.  272. 

Plaintiff,  an  eldest  son,  on  arriving  at  major- 
ity, entered  into  an  agreement  with  his  father 
and  mother,  whereby  he  agreed  to  manage  the 
farm,  pay  for  the  professional  education  of  a 
younger  brother,  and  furnish  the  necessary 
funds  to  open  a  law  office,  aid  him  pecuniarily 
In  establishing  himself  in  business,  and  support 
the  family,  on  consideration  of  which  It  was 
mutually  agreed  that  the  plaintiff  should  have 
and  be  entitled  to  whatever  real  and  personal 
estate  he  might  thereafter  acquire  by  means  of 
Jils  personal  labor,  industry,  and  management, 
over  and  above  the  real  and  personal  estate  then 
i>wned  by  the  defendant  (the  father),  whenever 
he  should  thereafter  demand  a  conveyance  and 
transfer  of  the  same  to  him.  Plaintiff  claimed 
to  have  fully  performed  the  agreement  on  his 
part,  and  sought  by  the  bill  to  compel  perform- 
ance on  the  part  of  the  defendants.  The  court, 
in  dismissing  the  bill,  said,  among  other  things : 
**The  contract  itself,  as  set  out,  was  in  some 
{>artlculars  as  vague  as  possible,  and  especially 
In  all  that  relates  to  what  was  to  be  done  for 
Myron  In  furnishing  him  with  a  legal  educa- 
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tlon,  and  assisting  him  to  get  a  start  in  business. 
Whether  parties  making  such  a  contract  would 
contemplate  a  cost  of  $1,000  or  of  $20,000,  no 
one  but  themselves  could  say ;  for  the  one  sum 
might  in  some  cases  be  made  to  answer  or  the 
other  be  required.  Courts  cannot  enforce  such 
contracts:  they  must  rest  for  their  performance 
upon  the  honor  and  good  faith  of  the  parties 
making  them.'*  Bumpus  v.  Bumpus,  58  Mich. 
346.  19  N.  W.  29. 

By  an  agreement  in  writing  the  defendant  in- 
surance company  bound  itself  to  pay  to  the 
plaintiff,  (n  addition  to  other  compensation  for 
his  services,  "a  contingent  commission  of  5  per 
cent."  It  was  held  that,  *'the  agreement  being 
silent  as  to  the  basis  upon  which  the  contin- 
gency depends  and  as  to  the  sum  or  sums  upon 
which  the  '5  per  cent'  is  to  be  calculated,"  it 
was  for  that  reason  so  uncertain  as  not  to  be 
the  basis  of  a  cause  of  action ;  and  that  parol 
evidence  was  Inadmissible  for  the  purpose  of 
altering  the  legal  operation  of  the  Instrument 
by  evidence  of  an  intention  to  an  effect  which 
was  not  expressed  in  the  instrument,  and  that 
the  agreement  as  pleaded  was  void  for  uncer- 
tainty. Van  Slyke  v.  Broadway  Ins.  Co.  115 
Cal.  644,  47  Pac.  689. 

g.  Promiae  hy  decedent  to  pay  for  tervicen. 

The  defendant  in  a  possessory  action  which 
was  tried  as  a  petitory  action  offered  in  evidence 
a  written  agreement  from  the  plaintifTs  intes- 
tate, which,  after  reciting  that  the  defendant 
had  been  a  good  and  faithful  servant,  and  that 
he  had  ten  years  before  given  her  her  freedom, 
but  that  she  yet  held  fast,  and  watched  and 
cared  for  him  in  a  tender  manner,  and  that  he 
had  sold  her  50  acres  of  land  In  the  rear  of 
his  plantation  (and  describing  it) — further 
stated:  Said  land  is  sold  to  her  as  a  recom> 
pense  as  a  payment  for  her  services  to  me, 
as  I  have  paid  her  nothing  for  a  number 
of  years  past.  From  a  decision  in  favor  of 
the  defendant  the  plaintiff  appealed,  and  the  su- 
preme court  held,  under  article  1757  of  the 
Louisiana  C.  C,  which  is  as  follows :  *'A  price 
is  essential  to  a  contract  of  sale;  if  there  be 
none,  it  is  either  no  contract,  or  if  the  consid- 
eration l>e  other  property,  it  is  an  exchange,** — 
that  the  language  used  in  the  instrument  re- 
ferred to  did  not  warrant  the  inference  that  the 
price  was  agreed  upon  and  paid,  or  its  equiva- 
lent given  in  exchange.  That  no  price  or  value 
was  given  to  the  land  or  services,  and  that  the 
act  was  evidence  of  no  contract  known  to  the 
law,  and  reversed  the  Judgment.  Kleinpeter  ▼. 
Harrigan,  21  La.  Ann.  196. 

A  decedent  had  promised  that  if  the  plaintiff 
would  come  and  live  with  him  till  his  death  he 
would  give  her  as  much  as  any  relation  he  had 
on  earth.  It  was  held  that  the  promise  was 
vague  and  uncertain,  and  wanting  in  the  essen- 
tial elements  of  a  valid  contract.  The  court 
said :     "But,  at  all  events,  the  contract,  if  any. 
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titled  to  costs."  The  provision  which  au- 
thorizes the  granting  of  an  additional  al- 
lowance in  difficult  cases  is  contained  in  the 
chapter  on  costs  (§  3253  )j  and  reads  that 
*^the  court  may  also,  in  its  discretion, 
award  to  any  party  a  further  sum  .  .  . 
in  an  action  .  .  .  [where  a  defense  has 
been  interposed],  a  sum  not  exceeding  5  per 
.  centum  upon  the  sum  recovered  or  claimed, 
or  the  value  of  the  subject-matter  involved." 
There  is  no  limitation  in  this  language  to 
the  party  in  whose  favor  the  verdict  or  the 
judgment  runs.  The  additional  allowance 
is  treated  aa  a  part  of  the  costs  of  the  ac- 


tion to  which  a  party  becomes  entitled. 
The  defendant  here,  by  reason  of  the  plain- 
tiff's recovering  less  than  $50,  was  in  fact 
the  prevailing  party,  and  became  entitled  to 
the  costs  of  the  action.  See  Landon  v.  Van 
Etten,  57  Hun,  122,  10  N.  Y.  Supp.  802; 
Safety  Steam  Generator  Co.  v.  Dickson  Mfg, 
Co.  61  Hun,  335,  16  N.  Y.  Supp.  32. 

The  judgment  should  he  affirmed,  with 
costs, 

Parker,  Oh.  J.,  and  O'Brien,  Haifflity 
Ottllen,  and  Werner,  JJ.,  concur.  Lan- 
don, J.,  dissents. 


Is  too  uncertain  to  admit  of  enforcement.  How 
much  did  decedent  promise  to  give?  The 
amount  Is  uncertain,  and,  from  the  nature  of 
the  arrangement,  is  incapable  of  being  rendered 
•certain."     Graham  v.  Graham,  34  Pa.  475. 

Plaintiff   went   to   live   with   defendant  nine 
jean  before  his  death.     He  was  then  eighty- 
seren  years  old,  and  besides  the  feebleness  of 
age  had  fallen  and  injured  himself,  and  during 
the  time  plaintiff  was  with  him  he  had  had  a 
paralytic  stroke.     Decedent's  wife  had  died  dur- 
ing the  time  she  was  with  him,  and  before  her 
death  tbe  plaintiff  helped  to  do  all  the  general 
looaework,  and  afterwards  took  charge  of  the 
boose  **the  same  as  anyone  would  be  as  a  wife :" 
she  attended  to  hla  money  affairs,  and  trans- 
acted business  with  those  who  came  to  see  him 
about  It ;  by  reason  of  his  paralysis  his  speech 
was  affected  so  that  he  could  not  be  understood 
t>y  tboae  coming  to  see  him,  and  she  had  to  In- 
terpret.    She  also  nursed  him,  put  him  to  bed, 
and  attended  to  him  generally.     Some  of  the 
duties  performed  in  doing  this  were  very  offen- 
siTc  and  laborious,  taking  what  it  took  a  man's 
ativngth  to  do.     Decedent  said  that  if  she  would 
atay  with  him  he  would  reward  her  in  the  fu- 
ture, for  ehe  had  been  a  very  good  girl,  and  he 
intended  to  provide  for  her  after  his  death,  so  that 
she  need  not  want.     "I  cannot  spare  her;   if 
she  is  not  able  to  do  the  work,  but  stays  here 
and  sees  to  my  house,  and  if  she  is  never  able 
to  work  again,  she  will  have  plenty  to  live  nih 
on ;  I  Intend  to  provide  abundantly  for  her,  that 
ahe  may  have  plenty  to  live  on  after  my  death, 
if  she  l8  not  able  to  work."     It  was  held  that 
here  was  a  measure  by  which  the  amount  could 
he  ascertained,  and  which  brings  the  case  within 
the  mle  of  certainty  to  a  common  intent,  and 
Chat  the  plaintiff  was  entitled  to  recover  such 
■aom  am,    nnder  the  supervisory   power  of  the 
•fonrt,  would  provide  her  an  annuity  that  would 
place  her  In  such  circumstances  that  she  need 
not    work.     Williams,    J.,    dissented    from    the 
opinion  of  the  majority,  on  the  ground  that  the 
alleged   contract   was  as  Indefinite  and  uncer- 
tain in  Its  terms  as  the  contract  declared  Invalid 
in  Graham  v.  Graham,  34  Pa.  475.     Thompson 
T.  Stevens,  71  Pa.  161. 

A  promise  by  defendant's  intestate  in  con- 
sideration that  jf  the  plaintiff  would  live  with 
him  till  ber  marriage,  or  In  consideration  of  her 
living  wltb  him  and  marrying  a  certain  person, 
he  woold  give  her  100  acres  of  land,  is  void 
for  nncertainty.  Sherman  v.  Kitsmiller,  17 
Serg.  Jk  R.  45. 

VI.  Executed  contract:  value  instead  of  price. 

Where  a  contract  to  perform  services  is  in- 
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definite  as  to  price,  but  the  services  have  been 
performed  by  one  party  and  accepted  by  the  oth- 
er, the  law  will  award  a  reasonable  remunera- 
tion.    Levitt  V.  Miller,  64  Mo.  App.  147. 

In  holding  that  the  deilv«y  of  certain  lum- 
ber on  board  vessels  for  the  purpose  of  being 
transported  to  the  place  of  delivery  was  such  a 
contract  of  a  sale  and  delivery  of  the  lumber 
to  the  purchaser  as  would  enable  him  to  main- 
tain an  action  as  owner  against  an  officer  for 
levying  an  attachment  against  the  vendor  upon 
the  property,  tbe  court  said :  "  'A  sale  is  the 
transfer  of  the  absolute  or  general  property  In 
a  thing  for  money,'  or  anything  of  value.  When 
the  property  purporting  to  be  sold  is  so  sepa- 
rated as  to  be  fully  Identified  and  distinguished 
from  other  property  of  like  kind,  and  the  price 
Is  certain,  or,  by  the  terms  of  the  agreement, 
can  be  ascertained,  .  .  .  the  payment  of 
any  part  of  the  price  as  earnest  money,  or  by 
note  in  lien  of  it,  or  the  delivery  of  the  property, 
postponing  the  settlement  till  the  quantity  can 
be  definitely  determined,  makes  the  sale  com- 
plete. Waldo  V.  Belcher,  33  N.  C.  (11  Ired.  L.) 
609 :  Morgan  v.  Perkins,  46  N.  C.  (1  Jones,  L.) 
171 ;  Cohen  v.  Stewart,  08  N.  C.  97,  3  S.  E.  716 ; 
May  V.  Gentry,  20  N.  C.  (4  Dev.  &  B.  L.)  117. 
Where  there  Is  an  actual  delivery,  but  no  dis- 
tinct agreement  as  to  the  exact  price  of  an  arti- 
cle, and  no  means  provided  of  making  it  certain, 
the  title  does  net  pass,  and  if  the  person  con- 
sume the  article  so  delivered  to  him,  he  becomes 
liable,  upon  an  Implied  agreement,  to  pay  its 
reasonable  value,  but  not  by  force  of  the  in- 
choate contract  to  sell."  Albemarle  Lumber  Co. 
▼.  Wilcox,  105  N.  C.  84,  10  S.  B.  871. 

Defendanta  ordered  goods,  nothing  being  said 
about  price*  They  were  invoiced  and  shipped, 
and  received  by  defendants.  As  the  goods  were 
at  the  risk  of  the  defendants,  being  put  on  board 
of  ship  at  Liverpool,  and  the  defendants  had 
no  agent  there  to  accept,  or  refuse,  or  even 
examine,  the  goods  and  compare  them  with  the 
Invoice  prices,  and  the  defendants  had  given  a 
general  order  for  such  goods,  without  any  ex- 
press agreement  as  to  the  price,  the  law  will  only 
raise  an  implied  promise  to  pay  as  much  as  the 
goods  were  worth  at  the  time  and  place  of  ship- 
ment. The  defendants  could  not  refuse  to  re- 
ceive th^m,  and  oblige  the  plaintiff  to  take  them 
back  if  they  were  such  goods  as  the  defendants 
ordered :  and  their  receiving  them  Is  no  evidence 
of  an  agreement  to  pay  the  Invoice  price  of 
them.  But  the  receipt  of  the  goods  and  of  tbe 
invoice  Is  prima  facie  evidence  that  the  Invoice 
price  was  the  value,  unless  tbe  defendants  ob- 
jected to  that  price  In  a  reasonable  time.  Fen- 
ton  V.  Braden,  M.  &  Co.  2  Cranch,  C.  C.  553, 
Fed.  Caa  No.  4,730.  P.  H.  V. 
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Dec., 


MISSOURI  SUPREME  COURT  (In  Banc). 


ST.   LOUIS   &   MERAMEC  RIVER  RAIL- 
ROAD COMPANY,  Kcspt., 

V. 

City  of  KIRKWOOD,  Appt. 
(159  Mo.  230.) 

1.  A  mnnlvlpal  corporation  In  iprliose 
■tre^tn  a  street  railroad  cannot  be 
operated  ifrithont  Its  consent  may, 
)n  granting  the  consent,  limit  the  use  of 
the  railway  to  the  carriage  of  passengers, 
and  acceptance  of  the  terms  will  be  bind- 
ing on  the  company,  although  it  has  char- 
ter power  to  carry  freight  also. 

8.  An  ordinance  malclns  tbe  rnnnlns 
of  street  ears  In  city  streets  for  any 
purpose  not  authorized  by  the  company's 
franchise  a  misdemeanor,  subjecting  the  of- 
fender and  the  officers  causing  the  opera- 
tion to  fine  of  not  less  than  $95,  or  to 
imprisonment  of  not  less  than  two  months. 
Is  not  in  excess  of  the  power  of  the  city 
over  its  streets,  and  is  not  so  unreasonable 
that  the  court  will  declare  it  rold. 

(December  18,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  St.  Louis  Coun- 
ty in  favor  of  plaintiff  in  a  suit  to  enjoin 
defendant  from  harassing  plaintiff  by  a 
multiplicity  of  prosecutions  for  the  violation 
of  a  municipal  ordinance.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georse  Ii.  Edwards  for  appellant. 

Messrs,  Dawson  St  Garvin,  for  respond- 
ent: 

If  the  acts  prohibited  by  ordinance  No.  31 
were  a  proper  subject-matter  for  a  valid  con- 
tract between  Kirkwood  and  the  railroad 
company,  by  the  failure  of  Kirkwood  to  make 
timely  objection  it  is  estopped,  after  allow- 
ing the  railroad  company  to  provide  mail  and 
express  facilities,  to  say  that  it  has  not 
waived  its  consent,  if  its  consent  was  ever 
necessary. 

Pennsylv<mia  d  8.  Valley  R,  Co,  v.  PhiUi- 
delphia  d  R.  R,  Co.  160  Pa.  277,  M  Atl.  784. 

Laches  mav  be  imputed  to  a  common- 
wealth, as  well  as  to  an  individual. 

Com.  ex  rel.  Aity.  €hn.  v.  Bala  d  B.  M. 
Tump.  Co.  163  Pa,  47,  25  Atl.  1105. 

Ordinance  No.  31  is  void  as  an  exercise  of 
power  derived  fr(»n  any  valid  agreement  of 
the  appellant  city  with  the  respondent  rail- 
road company. 

Railroad  corporations  are  required  to 
make  arrangements,  and  provide  such  facili- 
ties as  will  enable  express  companies  to  car- 
ry on  and  transact  their  express  business. 

Rev.  Stat.  1880,  §  2660. 

A  corporation  cannot  bind  itself  to  exer- 
cise only  part  of  the  franchise  committed  to 
it  by  the  state  for  public  purposes,  or  make 
a  valid  contract  not  to  exercise  part  of  such 
franchise. 

8t,  Louis  V.  8t.  Louis  Oaslight  Co.  5  Mo. 

Note. — As  to  municipal  power  to  Impose  con- 
ditions when  giving  assent  to  street  railway  in 
street,  see  also  note  to  Galveston  ik  W.  R.  Co. 
V,  Galveston  (Tex.)  36  L.  R.  A.  33. 

63  L.  R.  A. 


App.  485,  70  Mo.  69 ;  1  Dill.  Mun.  Corp.  4tb 
ed.  §  443,  note  1;  Booth,  Street  Railw^avs, 
1892,  §  29,  p.  36;  Wiggins  Ferry  Co.  v.  Chi- 
cago d  A.  R.  Co.  128  Mo.  246,  27  S.  W.  568, 
30  S.  VV.  430. 

The  legislature  of  the  state  represents  the 
public  at  large,  and  has  paramount  authori- 
ty  over  its  public  ways,  including  the  streets 
in  the  cities,  as  well  as  country  roads. 

3  Elliott,  Railroads,  §  1076. 

The  best  indications  of  public  policy  are 
to  be  found  in  the  enactments  of  the  l^sla- 
ture. 

State  V.  Clarke,  54  Mo.  17,  14  Am.  Rep, 
471. 

The  doctrine  of  estoppel  cannot  be  in- 
voked by  appellant  to  validate  such  a  con- 
tract. 

Wheeler  v.  Poplar  Bluff,  149  Mo.  36,  49  S,. 
W.  1088;  State  ex  rel.  St.  Louis  Vmler- 
ground  Service  Co.  v.  Murphy,  134  Mo.  548, 

34  L.  R.  A.  369,  31  S.  W.  784,  34  S.  W.  51, 

35  S.  W.  1132. 

The  power  conferred  upon  the  town  of 
Kirkwood  to  give  or  withhold  its  consent  to^ 
the  construction  of  this  railroad  is  exclusive 
only  to  the  extent  declared  by  the  charter,, 
where  it  does  not  conflict  with  the  Consti- 
tution and  the  laws  of  the  state. 

Union  Depot  R.  Co.  v.  Southern  R.  Co^ 
105  Mo.  570,  16  S.  W.  920;  St.  Louis  v. 
Weber,  44  Mo.  547;  3  Elliott,  Railroads.  % 
1081,  p.  1C22. 

The  municipality  cannot  impose  conditions 
inconsistent  with  the  rights  granted  to  the 
railroad  company  by  the  state. 

State  V.  Dayton  Traction  Co.  18  Ohio  C. 
C.  490;  Sims  v.  Brooklyn  Street  R.  Co.  37 
Ohio  St.  556;  Allen  v.  Jersey  City,  53  N.  J. 
L.  522,  22  Atl.  257;  Re  Kings  County  Elev^ 
R.  Co.  105  N.  Y.  97,  13  N.  E^  18. 

Prohibitive  ordinances  are  authorized  only 
when  directed  against  acts,  the  necessary 
and  direct  consequences  of  which  are  to  in- 
jure the  right  of  an  individual  or  the  pub- 
lic. The  real  character  of  the  act  cannot  be 
changed  by  an  ordinance. 

Yore  V.  Mueller  Coal,  Heavy  Hauling  <f 
Transfer  Co.  147  Mo.  688,  49  S.  W.  855 :  St, 
Louis  V.  Dorr,  145  Mo.  466,  42  L.  R.  A.  686,. 
41  S.  W.  1094,  46  S.  W.  976. 

Police  regulations  are  reasonable  only 
when  calculated  to  prevent  a  real  wrong. 

Newhem  v.  McCarm,  105  Tenn.  159,  50  L. 
R.  A.  476,  58  S.  W.  114;  Bkinker  v.  Heman^ 
148  Mo.  356,  49  S.  W.  10!?6;  Yates  v.  Mil- 
waukee, 10  Wall.  497,  19  L.  ed.  984;  Sinnott 
V.  Chicago  d  N.  W.  R.  Co.  81  Wis.  95.  50  N. 
W.  1097. 

The  fundamental  distinction  between  m 
commercial  railway  and  a  street  railway  is 
the  distinction  between  their  operation^ 
whatever  their  motive  power  or  burden. 

Montgomery  v.  Santa  Ana  Westminster 
R.  Co.  104  Cal.  186,  25  L.  R,  A.  654,  37  Pac^ 
786;  De  €h-auw  v.  Long  Island  Electric  /C. 
Co.  43  App.  Div.  502,  60  N.  Y.  Supp.  163. 

New  or  extended  uses  of  a  street,  result- 
ing from  a  natural  business  demand,  and 
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▼hich  are  consistent  with  a  reasonably  free 
use  of  the  street  by  the  general  public,  are 
appurtenant  to  the  grant  of  the  right  of  way 
by  the  city. 

Katuoni  v.  Citisens*  R.  Co.  104  Mo.  375, 
16  S.  W.  416;  Chicago,  8t,  L.  d  P,  R.  Co,  ▼. 
E'xserU  127  Ind.  156,  26  N.  E.  759;  Philadel- 
phia V.  River  Front  R.  Co,  133  Pa.  134,  19 
Atl.  356. 

it  is  not  a  reasonable  regulation  of  street 
railways,  under  the  general  police  power  of 
a  municipality  to  regulate  the  use  of  its 
streets,  to  prohibit  the  running  of  a  single 
mail  car  twice  in  twenty-four  hours  over  the 
tracks  laid  in  the  streets  of  such  municipali- 
ty. 

'  River  Rendering  Co.  v.  Behr,  77  Mo.  91,  46 
Am.  Bep.  6 ;  8t.  Louis  ▼.  Edtoard  Heitzeberg 
Pkg,  iC  Provision  Co,  141  Mo.  384,  39  L.  R. 
A-  551,  42  S.  W.  954 ;  State  v.  Dayton  Trac- 
iion  Co.  18  Ohio  C.  C.  490;  Halsey  v.  Rapid 
Transit  Street  R,  Co.  47  N.  J.  Eq.  380,  20 
At].  859. 

A  railroad  and  a  street  railway  are  two 
distinct  and  dilTerent  things,  but  the  distinc- 
tion is  not  that  one  is  for  the  transportation 
of  both  persons  and  freight  and  the  other 
for  the  carrying  of  passengers  only.  There 
is  no  inherent  distinction  in  this  respect. 

Massachusetts  Loan  d  T.  Co.  v.  Hamilton, 
32  C.  C.  A.  46,  69  U.  S.  App.  403,  88  Fed. 
58S ;  Louisville  d  P.  R.  Co.  v.  Louisville  City 
i?.  Co.  2  Duv.  175;  Dill.  Mun.  Corp.  4th  ed. 
9  722 ;  Cooley,  Const.  Lim.  5th  ed.  676,  687 ; 
Booth,  Street  Railways,  §  82;  Elliott,  Roads 
1  Streets,  628,  558;  Lewis,  Em.  Dom.  § 
124;  Cincinua4i  d  S.  O.  Ave.  Street  R.  Co, 
▼.  Cumminsville,  14  Ohio  St  523;  Chicago  d 
€.  Terminai  R.  Co.  v.  Whiting,  H.  d  E.  C. 
street  R.  Co,  139  Ind.  297,  26  L.  R.  A.  337, 
38  N.  E.  004,  47  Am.  St.  Rep.  204,  and  note; 
^clls  V.  Columbus  Street  R.  Co.  28  Ohio  L. 
J.  172:  Pelton  v.  East  Cleveland  R.  Co.  22 
Ohio  L.  J.  67. 

The  distinction  between  two  kinds  of  rail- 
ways is  in  the  manner  of  construction  and 
in  the  mode  of  operation. 

Hudson  Uiver  Teleph.  Co.  v.  Watervliet 
Tump,  d  R.  Co.  135  N.  Y.  393,  17  L.  R.  A. 
674,  32  N.  E.  148:  Easton,  S.  E.  d  W.  E. 
Pass.  R.  Co.  V.  Easton,  133  Pa.  505,  19  Atl. 
486. 

If  the  right  to  carry  freight,  in  the  absence 
of  legislatiFC  restriction,  is  one  of  the  cor- 
porate powers  of  a  company  organized  under 
the  general  laws  to  operate  a  street  railway, 
then  it  is  manifest  that  a  municipal  corpora- 
tion cannot  require  the  surrender  of  this 
corporate  power  as  a  condition  of  its  con- 
sent to  the  construction  of  the  road  in  its 
streets,  nor  prevent  its  exercise  by  the  regu- 
lations it  adopts  for  the  operation  of  the 
road. 

Galveston  d  W,  R.  Co.  ▼.  Oalveston,  90 
Tex.  398,  36  L.  R.  A.  33,  39  S.  VV.  920. 

Gaatt,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  by  the  plaintiff  to  enjoin  the 
city  of  Kirkwood  and  its  officers  from  harass- 
inir  it  by  a  multiplicity  of  prosecutions  for 
Die  violation  of  an  ordinance  of  said  city 
5o  L.  R.  A. 


known  as  "Ordinance  No.  31,"  which  prohib- 
its  any  corporation  from  running  or  operat- 
ing any  street-railroad  car  or  cars  upon  or 
over  any  route  in  the  city  of  Kirkwood  not 
authorized  by  the  franchise  granted  to  said 
corporation  by  the  town  or  city  of  Kirkwood, 
ana  making  a  violation  thereof  a  misdemean- 
or punishable  by  a  fine  not  less  than  $95  nor 
more  than  $100,  or  by  imprisonment  in  the 
city  prison  for  not  less  than  two  months  nor 
more  than  three  months,  or  by  both  such  fine 
and  imprisonment.  The  defendant  city  was 
duly  served  and  answered,  and  upon  trial 
in  the  circuit  court  of  St.  Louis  county  a 
perpetual  injunction  was  granted,  from 
which  judgment  the  city  has  appealed  to 
this  court.  The  appeal  is  brought  to  this 
court  because  the  constitutionality  of  the  or- 
dinance mentioned  is  challenged. 

Plaintiff's  petition  charges  that  it  is  a 
railroad  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  provisions 
of  art.  2,  chap.  42,  of  the  Revised  Statutes 
of  Missouri  of  1889,  for  the  purpose  of  con- 
structing, maintaining,  and  operating  a  rail- 
road in  the  city  and  county  of  St  Louis  for 
public  use  in  the  conveyance  of  persons  and 
property  from  a  point  within  the  said  city, 
thence  in  a  general  sou th west wardly  direc- 
tion through  or  near  the  villages  and  towns 
of  Old  Orchard,  Kirkwood,  etc. ;  that  it  has 
constructed,  and  is  now  and  for  some  time 
past  has  been  operating,  its  said  railroad; 
that  a  portion  of  its  line  of  railroad  lies 
within  the  limits  of  the  city  of  Kirkwood? 
that  it  is  authorized  to  convey  persons  and 
property  over  its  said  railroad,  and  to  re- 
ceive compensation  therefor;  that,  before 
constructing  its  said  railroad  within  limits 
of  the  said  city  of  Kirkwood,  it  obtained  the 
assent  of  said  town  to  said  construction,  ex- 
pressed by  an  ordinance  of  said  town  duly 
enacted  May  21,  1897,  and  numbered  238, 
and  thereafter  amended  by  other  ordinances 
of  said  city;  that  neither  of  said  ordinances 
contains  any  provisions  against  the  carrying 
of  mails  or  express  matter  or  light  freights, 
or  freights  of  any  character;  that  plaintiff 
has  never  operated  its  said  railroad  within 
the  city  of  Kirkwood  for  any  purpose  other 
or  different  from  the  purpose  for  which  it 
has  operated  its  entire  line  of  railroad,  and 
has  never  transported  on  its  cars  any  other 
or  different  kind  of  property  than  that  trans- 
ported by  it  throughout  the  entire  length  of 
its  said  railroad;  that  its  said  railroad  is  a 
post  route,  and  it  is  engaged  in  carrying  the 
United  States  mails  thereon,  and  for  some 
time  past  has  been,  from  the  city  of  St. 
Louis,  and  to  and  from  the  town  of  Kirk- 
wood ;  that  its  said  railroad  is  a  public  high- 
way, and  plaintiff  a  common  carrier;  that, 
at  the  time  of  the  enactment  of  the  ordi- 
nances assenting  to  the  construction  of 
plaintiff's  railroad,  the  town  of  Kirkwood 
was  organized  under  special  acts  of  the  leg- 
islature of  the  state  of  Missouri,  in  the  peti- 
tion referred  to;  that  subsequently,  and  in 
18l»9,  said  town  became  incorporated  under 
thp  general  laws  of  Missouri  as  a  city  of  the 
fourth  class;  that  thereafter,  and  on,  to  wit, 
the  20th  day  of  November,  1899,  the  said  de- 
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fendant,  arbitrarily  and  without  any  lawful 
authority  »>  to  do,  and  with  the  intent  to 
harass  and  injure  the  plaintiff,  and  to  inter- 
fere with  the  plaintiff  in  the  lawful  conduct 
of  its  business  as  a  common  carrier,  and  to 
deprive  the  plaintiff  of  the  exercise  and  en- 
joyment of  the  franchises  granted  .to  it  as 
aforesaid,  passed  a  certain  resolution,  in  said 
petition  set  out,  requiring  the  plaintiff  to 
cease  running  and  operating  over  its  road 
in  the  city  of  Kirkwood  cars  carrying 
freight,  express,  baggage,  or  mail,  a  copy  of 
which  said  resolution  was  delivered  to  the 
plaintiff;  that  thereafter,  for  the  purposes 
aforesaid,  and  on  the  11th  day  of  December, 
1899,  the  said  defendant  enacted  ordinance 
No.  31,  in  said  petition  set  out,  whereby  it 
is  provided  that  "no  corporation,  company, 
copartnership,  person  or  persons  shall  run, 
operate,  use,  or  drive,  or  cause  to  be  run, 
operated,  used,  or  driven,  in  the  city  of  Kirk- 
wood, Missouri,  any  street  railroad  car  or 
cars,  or  other  kind  of  railroad  car  or  cars 
upon  or  over  any  route,  or  for  any  purpose 
or  use  whatever,*  not  authorized  by  the  fran- 
chise granted  to  said  corporation,  company, 
copartoership,  person  or  persons  by  the  town 
or  city  of  Kirkwood,  Missouri"  (said  ordi- 
nance provides  a  penalty  for  doing  the  pro- 
hibited acts),  and  that  a  copy  of  this  ordi- 
nance was  also  delivered  to  defendant;  that 
thereafter,  and  on  the  19th  and  22d  days  of 
December,  1899,  the  said  defendant,  still  per- 
severing in  its  said  purposes  aforesaid, 
caused  to  be  filed  with  its  police  judge  com- 
plaints against  one  Thomas  M.  Jenkins,  the 
general  manager  of  plaintiff,  for  violating 
said  ordinance,  upon  which  warrants  were 
issued,  and  said  Thomas  M.  Jenkins  arrested 
and  brought  before  the  police  judge  of  de- 
fendant to  answer  to  said  complaints,  copies 
of  which  said  complaints  and  warrants  are 
set  out  in  the  petition;  that,  though  re- 
quested, defendant  refused  to  forego  further 
prosecution  of  plaintiff's  said  general  man- 
ager for  violating  said  ordinance  No.  31  un- 
til the  validity  of  the  same  might  be  tested 
in  the  courts,  but  threatened  to  continue  the 
same.  Plaintiff's  petition  then  proceeds  to 
charge  that,  for  a  great  number  of  reasons 
therein  enumerated,  said  ordinance  No.  31 
is  null  and  void  and  of  no  effect,  and  con- 
cludes as  follows:  "That  if  the  defendant 
is  permitted  to  continue  the  prosecutions  al- 
ready commenced  against  the  plaintiff  as 
aforesaid,  and  is  permitted  to  carry  out  its 
threats  to  institute  similar  prosecutions 
against  plaintiff  from  time  to  time  and  from 
day  to  day,  and  is  permitted  to  prevent 
plaintiff  from  the  performance  of  its  public 
duties  as  a  common  carrier,  and  to  prevent 
the  plaintiff  from  the  exercise  and  enjoyment 
of  its  franchises  as  aforesaid,  it  will  occasion 
the  plaintiff  great  and  irreparable  damage 
for  which  the  plaintiff  has  no  adequate  reme- 
dy at  law."  Wherefore  the  plaintiff  prays 
the  court  to  decree  said  ordinance  No.  31 
'^illegal,  null,  and  void,  as  against  the  plain- 
tiff," and  in  the  meantime  to  enjoin  the  de- 
fendant, its  officers  and  agents  and  servants, 
from  further  prosecuting  the  actions  already 
commenced  against  plaintiff  as  aforesaid, 
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and  from  instituting  or  causing  to  be  insti- 
tuted  any  further  actions  against  plaintiff^ 
its  officers,  agents,  or  servants,  for  alleged 
violations  of  said  ordinance  No.  31,  or  in  any 
way  interfering  with  the  plaintiff  in  the  dis* 
charge  of  its  duties  as  a  common  carrier  or 
in  the  exercise  or  enjoyment  of  its  said  fran- 
chise  aforesaid,  and  for  such  further  and  oth- 
er relief  as  to  the  court  shall  seem  meet.    Td> 
pursuance  to  the  prayer  of  plaintiff's  peti- 
tion the  judge  of  the  circuit  court  of  St,. 
Louis  county  on  the  26th  day  of  December^ 
1880,  in  vacation  of  said  court,  and  at  cham- 
bers, issued  a  temporary  injunction  or  re- 
straining order  against  defendant,   its  offi- 
cers,    agents,     and     servants,     prohibiting^ 
them     from    doing    the     acts     complained 
of.    The  answer  of  defendant  to  plaintiff*» 
petition  is  a  general   denial.    After  filing- 
said  answer,  defendant  filed  a  motion  to  dis- 
solve said  temporary  injunction  as  aforesaid 
issued  against  it,  assigning  as  reasons  there- 
for that  plaintiff's  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion or  which  warrant  any  equitable  or  other 
relief,  and  because  the  facts  stated  in  plain- 
tiff's petition  are  untrue. 

The  facts  developed  by  the  evidence  in  'thi» 
case  are  few,  and  in  the  main  uncontradicted. 
They  are  substantially  as  follows: 

On  the  3 1st.  day  of  May,  1895,  plaintiff  waa 
duly  organized  "under  and  by  virtue  of  the 
provisions  of  art.  2,  chap.  42,  of  the  Revised 
Statutes  of  Missouri  of  1889,  for  the  purpose 
of  constructing,  maintai ning,  a nd  operating  a 
standard  gauge  railroad  for  public  use  in 
the  conveyance  of  persons  and  property.*^ 
On  the  21st  day  of  May,  1897,  the  defendant,, 
by  ordinance  duly  enacted,  g^nted  to  the 
plaintiff,  its  successors  and  assigns,  a  fran- 
chise "to  construct,  maintain,  and  operate  an 
electric  railroad  for  the  transportation  of 
passengers,  on,  along,  over,  and  upon  "cer- 
tain streets  of  defendant;  this  franchise  to 
continue  in  full  force  and  effect  for  a  period 
of  fifty  years.  This  ordinance  was  thereaft- 
er twice  amended  during  the  year  1897,  but 
these  amendments  are  not  material  to  the 
questions  here  presented  for  decision.  After 
obtaining  this  franchise  the  plaintiff  con- 
structed along,  across,  over,  and  upon  the 
streets  of  defendants,  by  the  franchise  au- 
thorized, an  electric  railroad.  For  a  periotl 
of  some  six  months  or  more  after  the  con- 
struction of  its  said  railroad  the  plaintiff  op- 
erated thereon  only  cars  conveying  passen- 
gers. Plaintiff  then  commenced  to  run  an<f 
operate  thereon  a  mail  and  freight  car,, 
which  carries  no  passengers,  but  is  wholly^ 
given  up  to  a  traffic  in  mail,  express,  ba^- 
gas^e,  and  freight.  This  car  is  labeled 
"United  States  Mail  Car,"  but  is  in  fact  en- 
gaged in  the  business  aforesaid.  The  exclu- 
sive privilege  of  shipping  freight,  express, 
or  baggage  on  this  car  is  contracted  to  the 
Walton-Knost  Express  Company  for  a  num- 
ber of  years,  at  a  stipulated  sum  per  annum, 
riaintifi'  makes  two  trips  per  day  with  thia 
car  over  its  roads,  stopping  to  load  and  un- 
load the  same  at  the  corner  of  Adams  and 
Clay  avenues,  within  the  limits  of  the  de- 
fendant.   The  time  consumed  in  loading  and 
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unloading  this  car  is  from  ten  to  forty  min- 
utes, and  at  times  it  stands  on  the  track 
when  not  thus  engaged.  While  so  engaged 
in  loading  and  unloading,  or  standing  on  the 
track,  this  car  obstructs  the  cross  walks  on 
Adams  and  Clay  avenues,  and  withdraws  for 
the  time  the  one  half  of  these  streets  at  this 
point  from  public  use;  and,  when  passenger 
cars  pass  it  going  east  and  south  at  this 
point,  these  streets  are  entirely  withdrawn 
from  public  use  by  the  cars  of  plaintiff.  The 
defendant  objected  to  this  use  of  its  streets 
and  plaintiff's  road,  and  on  the  20th  day  of 
Kovemb^*,  1899,  by  resolution,  called  upon 
the  plaintiff  ''to  cease  within  ten  days  from 
the  22d  dav  of  November,  a.  D.,  1899,  the 
running  and  operating  over  its  road,  in  this 
city,  cars  carrying  freight,  express,  bsggage, 
or  mail."  Ko  h^d  was  given  this  remon- 
strance of  defendant  by  the  plaintiff,  and  to 
prevent  it  or  any  other  railroad  from  oper- 
ating its  road  for  a  use  or  purpose  not  au- 
thorized by  its  franchise,  ana  using  the 
streets  of  defendant  for  a  purpose  not  au- 
thorized by  it>  the  defendant  enacted  ordi- 
nance No.  31,  whereby  it  is  provided: 

"Sec.  1.  No  corporation,  company,  copart- 
nership, person,  or  persons  shiul  run,  oper- 
ate, use,  or  drive,  cause  to  be  run,  operated, 
used,  or  driven  in  the  city  of  Kirkwood,  Mis- 
souri, any  street  railroad  car  or  cars,  or  oth- 
er kind  of  railroad  car  or  cars,  upon  or  over 
any  route,  or  for  any  purpose  or  use  what- 
ever, not  authorized  by  the  franchise  granted 
to  said  corporation,  company,  oopai mership, 
person,  or  persons  by  the  town  of  Kirkwood, 
Missouri.  And  violations  of  the  provisions 
of  this  section  shall  be  deemed  a  misdemean- 
or, and  upon  conviction,  the  offender  shall  be 
punished  by  a  fine  of  not  less  than  ninety- 
five  (95)  dollars,  nor  more  than  one  hundred 
f  100)  dollars,  or  by  imprisonment  in  the  city 
prison  for  not  less  than  two  months  nor 
more  than  three  months  or  by  both  such  fine 
and  imprisonment. 

**Sec.  2.  Any  officer  of  any  street  railroad 
company  or  other  railroad  company,  or  per- 
son managing  or  operating  the  same,  who 
shall  run  or  operate  the  same  or  cause  the 
same  to  be  run  or  operated  in  a  manner  or 
for  any  use  or  purpose  whatever  prohibited 
by  section  1  of  this  ordinance  shall  be  deemed 
iHJilty  of  a  misdemeanor,  and,  upon  convic- 
tion, shall  be  punished  by  a  fine  of  not  less 
than  ninety-five  (95)  dollars,  nor  more  than 
on**  hundred  (100)  dollars,  or  by  imprison- 
ment in  the  city  prison  for  not  less  than  two 
months  nor  more  than  three  months,  or  by 
hoFth  such  fine  and  imprisonment." 

On  the  14th  day  of  December,  1899,  the  de- 
fendant caused  a  copy  of  this  ordinance  to 
be  delivered  to  the  plaintiff.  Ite  provisions 
were  not  minded  by  the  plaintiff ;  and  on  the 
19th  and  22d  days  of  December,  1899,  to  en- 
force obedience  thereto,  the  defendant  caused 
to  be  commenced  against  the  general  man- 
ager of  the  plaintiff  suits  numbered  7,601 
ud  7,602,  the  files  in  which  cases  were  of- 
fered in  evidence  by  plaintiff,  and  are  copied 
into  the  record ;  whereupon,  on  the  26th  day 
of  December,  1899,  plaintiff  commenced  this 
suit  against  defendant. 
»L.R.  A. 


A  correct  understanding  of  the  issues  in- 
volved necessitates  a  statement*  of  certain 
provisions  of  the  Constitution  of  Missouri 
and  of  our  statutes  in  force  when  the  plain- 
tiff obtained  permission  to  lay  ite  tracks  and 
operate  its  railroad  in  the  streets  of  Kirk- 
wood. Section  20  of  art.  12  of  the  Constitu- 
tion of  Missouri  of  1875  provides:  "No 
law  shall  be  passed  by  Uie  general  assembly 
granting  the  right  to  construct  and  operate 
a  street  railroad  within  any  city,  town,  vil^ 
lage,  or  on  any  public  highway,  without  first 
acquiring  the  consent  of  the  local  authorities 
having  control  of  the  street  or  highway  pro- 
posed to  be  occupied  by  such  street  railroad ; 
and  the  franchises  so  granted  shall  not  be 
transferred  without  similar  assent  first  ob-* 
tained.'*  Section  2543  of  the  Revised  Stat- 
utes of  Missouri  of  1889  (art.  2,  chap.  42) 
provides:  ''Nothing  herein  conteined  shall 
be  construed  to  authorize  the  erection  of  any 
bridge  or  ether  obstruction  across  or  over 
any  stream  navigated  by  steamboats  at  the 
place  where  any  bridge  or  other  obstruction 
may  be  proposed  to  be  placed  so  as  to  prevent 
the  navigation  of  such  stream,  nor  to  author- 
ize the  construction  of  any  railroad  not  aN 
ready  located  in,  upon,  or  across  any  street 
in  a  city  or  road  of  any  county,  without  the 
assent  of  the  corporate  authorities  of  said 
city  or  the  county  court  of  such  county." 
The  plaintiff  railroad  cooipany  was  organ' 
ized  under  the  provisions  of  Rev.  Stet.  1880, 
art.  2,  chap.  42,  of  which  S  2543  constitutes 
a  part.  On  the  21st  of  May,  1897,  the  plain- 
tiff applied  to  the  board  of  aldermen  of  Kirk- 
wood to  grant  it  a  franchise  to  construct, 
maintein,  and  operate  an  electric  railroad 
upon  and  across  certain  streete  of  said  town. 
Kirkwood  was  organized  as  a  town  by  spe- 
cial act  of  the  legislature  approved  February 
20,  1865.  By  said  act  it  was  empowered  "to 
open,  esteblish,  widen,  extend,  contract,  abol- 
ish, build,  and  repair  streete,  avenues,  alleys, 
lanes,  public  squares,  drains,  and  sewers,  and 
keep  tne  same  clear  and  in  order,"  and  "to 
regulate,  grade,  pave,  and  improve  the 
streets  in  said  town,"  and  "to  pass  all  ordi- 
nances to  carry  into  effect  the  object  of  said 
act  and  the  powers  therein  granted."  Said 
charter  was  amended  by  another  special  act, 
approved  February  27,  1869,  containing  the 
above  powers  and  some  others,  not  necessary 
now  to  mention.  In  1899  Kirkwood  duly  ac- 
cepted the  provisions  of*  the  act  entitled 
"CHties  of  the  Fourth  Class,"  and  was  at  the 
commencement  of  this  suit  a  city  of  the 
fourth  class,  with  the  powers  conferred  by 
the  laws  of  this  state  upon  such  cities.  Sec- 
tions 1  and  14  of  the  franchise  granted  plain- 
tiff by  the  town  of  Kirkwood,  through  ite 
board  of  aldermen,  on  the  21st  of  May,  1897, 
were  as  follows: 

"Sec  1.  Authority  is  hereby  given  to  the 
St.  Louis  and  Meraniec  River  Railroad  Com- 
pany, ite  successors  and  assigns,  to  construct, 
maintain,  and  operate  an  electric  raHroad 
for  the  transportation  of  passengers  on, 
along,  and  upon  the  following  route  within 
the  town  of  Kirkwood,  to  wit  [naming  the 
streets,  etc.]." 

"Sec.  14.  It  is*  expressly  understood  by  the 
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acceptance  of  the  provisions  of  this  ordi- 
nance bv  the  St.  Louis  &  Merainec  River 
Kailroaa  Company,  the  railroad  company 
Agrees  and  binds  itself,  its  successors  and 
assigns,  to  conform  to  all  general  ordinan- 
ces now  existing  or  hereafter  to  be  enacted 
by  the  town  of  Kirkwood  respecting  and  gov- 
erning street  railroads." 

The  contention  of  the  city  of  Kirkwood 
under  the  foregoing  statement  of  facta  is 
that  under  the  Constitution  and  statute 
quoted  the  town  (now  city)  of  Kirkwood 
had  the  right  to  consent  or  refuse  to  permit 
the  plaintiff  to  construct,  maintain,  and  op- 
erate its  railroad  along  the  streets  of  said 
town,*  and,  if  it  consented,  it  had  the  right 
to  prescribe  the  terms  and  conditions  upon 
which'  it  would  permit  said  railroad  to  occu- 
py its  streets,  and,  having  permitted  plain- 
tiff to  occupy  its  streets  solely  for  the  pur- 
pose of  transporting  passengers,  plaintiff 
has  no  right  to  use  its  streets  for  the  car- 
riage of  freight.  Whereas  plaintiff  insists 
that  while  it  is  true  that  under  our  laws  it 
had  no  right  to  construct  and  maintain  its 
railroad  in  a  city,  town,  or  village  without 
first  acquiring  the  consent  of  the  authorities 
of  said  city,  the  plaintiff  railroad  company 
could  not  bind  itself  to  exercise  only  a  part 
of  the  powers  committed  to  it  by  the  state, 
or  make  a  valid  contract  not  to  exercise  part 
of  the  franchise  granted  to  it  for  the  public 
use,  and  the  city  .or  town  could  not  impose 
the  condition  that  it  shall  exercise  only  a 
part  of  its  powers,  and  such  a  contract  would 
be  in  plain  violation  of  the  law  by  both  the 
town  and  the  railroad,  and  ultra  vires  their 
respective  corporate  powers,  and  opposed  to 
public  policy. 

It  would  be  difficult  to  conceive  of  a  more 
positive  and  unequivocal  veto  than  that  con- 
ferred upon  the  cities,  towns,  and  villages  of 
this  state  by  §  20  of  art.  12  of  the  Constitu- 
tion, and  Rev.  Stat.  1889,  §  2543,  to  prevent 
the  construction  and  operation  of  railroads 
upon  their  streets  and  highways  without 
their  consent.  When  such  power  is  given  to 
cities  and  towns  it  is  not  limited  to  a  mere 
yea  or  no,  but  they  may  impose  such  condi- 
tions upon  their  consent  as  they  see  fit. 
Grand  Ave.  R.  'Co.  v.  Lindell  R.  Co.  148  Mo. 
(537,  50  S.  W.  302:  Grand  Ave.  R.  Co.  v.  Citi- 
ztns'  R.  Co.  148  Mo.  065,  50  S.  W.  305;  Un- 
ion Depot  K.  Co.  V.  Southern  R.  Co.  105  Mo. 
571,  16  S.  W.  fl2rO.  Judge  Elliott,  in  his 
work  on  Railroads,  vol.  3,  §  1081,  says: 
'*Wlien  a  municipal  corporation  has  the  pow- 
er to  «jrant  or  refuse  a  railroad  company  the 
right  to  use  its  streets  as  it  sees  fit,  or  when 
its  consent  is  required  before  any  company 
can  so  use  them,  it  has,  as  we  think,  the  au- 
thority to  prescribe  the  terms  and  conditions 
upon  which  the  company  shall  have  the  right 
to  construct  and  operate  a  railroad  in  its 
streets."  Judge  Dillon,  in  his  work  on 
Municipal  Corporations,  vol.  2,  §  706,  says: 
''Where,  under  the  general  statutes  of  a 
state,  a  railroad  company  was  forbidden  to 
construct  and  operate  its  road  upon  the 
streets  of  an  incorporated  city  'without  the 
assent  of  the  corporate  authorities,'  these 
are  not  limited  to  a  simple  granting  or  de- 
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nial  of  the  right  of  way,  but  may  prescribe 
conditions  on  which  they  will  give  their  as- 
sent; and,  if  these  are  accepted  by  the  rail- 
road company,  they  are  binding  upon  the 
parties."    It  does  not  admit  of  doubt,  in  our 
opinion,   that  the  city  of  Kirkwood  could 
have  altogether  denied  plaintiff  the  right  to 
operate  iSa  road  in  said  city,  and  it  would 
have  been  utterly  powerless  to  have  forced 
its  way  into  said  city  without  its  consent. 
"But,"  says  the  plaintiff,  "while  we  concede 
this,  we  insist  that  if  it  did  give  its  con- 
sent, and  attached  to  it  the  condition  that 
the  company  should  only  use  the  street  as  a 
carrier    of    passengers,   the  consent    must 
stand,  and  the  condition  be  rejected  because 
unreasonable,  and  by  so  doing  it  required 
the  railroad  company  to  waive  the  perform- 
ance of  a  duty  which  its  charter  imposed  up- 
on it,  -wfif.,  to  carry  freight."    As  this  city 
gave  its  consent  solely  on  this  condition,  we 
think  it  very  clear  that,  if  this  condition 
was  illegal,  then  plaintiff  is  entirely  without 
right  in  the  streetts  of  Kirkwood.  As  was  said 
by  the  supreme  court  of  Pennsylvania   {AU 
legheny  City  v.  MillvUley  E.  d  8.  Street  R. 
Co.  159  Pa.  411, 28  Atl.  202)  :    "The  man  who 
can  give  the  whole  can  give  part,  or  who  can 
grant  absolutely  can  grant  with  a  reserva- 
tion of  rent  or  other  condition.     He  who  can 
consent  or  refuse  without  reason  does  not 
make  his  consent  or  his  refusal  either  better 
or  worse  by  a  good  or  a  bad  reason."     It  is 
plain  that  the  Constitution  and  the  statute 
cited  give  the  absolute  power  to  the  city, 
and  it  does  not  lie  in  the  mouth  of  plaintiff, 
who  obtained  this  consent,  to  urge  that  the 
condition  limiting  it  to  a  carriage  of  passen- 
gers is  unreasonable.     If  so  unreasonable  .is 
to  make  it  void,  the  consent  obtained  upon 
that   consideration    is    also   void.     But    we 
opine  plaintiff  does  not  desire  this  court  to 
go  to  this  extremity,  nor  is   it  necessary. 
While  plaintiff's  charter  gives  it  power  "to 
take    and    convey    persons    and    property 
.     .     .     and  receive  compensation  therefor." 
there  is  no  aJ[)solute  rule  of  law  which  com- 
pels it  to  exercise  all  of  its  powers  at  all 
times  and  all  places.    It  was  entirely  rea- 
sonable for  the  town  authorities  to  grant 
plaintiff  the  privilege  of  occupying  its  street's 
as  a  street  railway  for  passengers, — a  system 
which  would  cause  little  or  no  inconvenience 
to  the  traveling  public,  but,  on  the  contrary, 
contribute  to  the  comfort  and  convenience  of 
its  inhabitants, — and  at  the  same  time  refuse 
its  consent  to  a  railroad  carrying  freight, 
which     might     block     its     highways,     and 
amount  in  many  instances  to  a  practical  mo- 
nopoly of  the  streets.     But  we  are  dealing 
with  a  question  of  power,  and  we  need  not 
seek  for  reasons  to  justify  the  city  council 
in  refusing  its  consent  to  plaintiff  to   run 
freight  trains  on  its  streets.     It  must  be  re- 
membered that  the  state  is  not  here   com- 
plaining of  nonuser  of  its  chartered  powers, 
but  it  is  the  plaintiff,  which  obtained   this 
consent  to  use  the  streets  by  contractrini;  to 
carry  only  passengers  on  its  cars,  and  ttius 
to  deny  it  itself  merely  one  of  its  powers. 
If  plaintiff  is  correct, — that  it  now  has  the 
right  to  haul  freight  in  the  streets  of  Kirk- 
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"wood  without  its  consent, — ^then  there  is 
DOthing  to  prevent  its  running  freight  train:) 
of  10  or  20  cars,  and  stopping  its  trains 
where  it  pleases.  We  are  clear  that  its  ac- 
ceptance of  the  condition  imposed  in  the 
franchise  gi'anted  it  estops  it  from  now 
grasping  the  benefits  of  that  contract  with 
one  eager  hand,  while  thrusting  aside  its 
burdens  with  the  other.  We  think  the  facts 
in  evidence  constituted  plaintiff,  so  far  as 
the  city  of  Kirkwood  is  concerned,  a  street 
railway,  with  the  right  to  transport  passen- 
gers only,  and  that  in  operating  mail  and  ex- 
press cars  it  exceeded  the  consent  granted  by 
the  city,  and  thus  made  itself  amenable  to 
prosecution  for  violation  of  the  ordinance 
punishing  companies  for  operating  cars  in 
the  streets  for  purposes  not  authorized  by 
their  franchises  granted  by  the  city.  The 
ordinance  was  a  valid  exercise  of  the  corpo- 
rate authority  of  the  city.  Acts  1895,  p.  84, 
{  85,  and  Id.  p.  90,  S  106,  now  Rev.  Stat. 
1899,  f  §  5979,  6000. 

Ordinance  No.  31  of  Kirkwood  is  not  void, 
hy  reason  of  being  so  unreasonable  that  this 
court  will  declare  it  void.  The  exclusive 
control  over  its  streets  is  given  the  city,  and 
after' notifying  plaintiff  that  it  was  violat- 
ing its  franchise,  and  after  plaintiff  ignored 
its  demand  to  conform  to  its  privilege,  the 
ordinance  was  justified.  The  city  se^s  not 
to  oust  plaintiff  of  its  franchise,  but  requires 
it  merely  to  conform  to  the  conditions  upon 
which  it  is  permitted  to  use  the  streets.  A 
street  railroad  laid  in  the  streets  without  au- 
thority is  a  nuisance,  and  so  is  the  operation 
of  a  railroad  of  any  kind  in  a  city  without 
authority  of  law.  Com.  v.  Old  Colony  d  F. 
River  R.  Co.  14  Gray,  93;  Pittsburgh,  V,  d 
€.  R.  Co.  V.  Com.  101  Pa.  192.  As  the  ordi- 
nance only  made  that  an  offense  which  is 
everywhere  regarded  as  a  nuisance,  it  was  in 
no  sense  in  excess  of  the  city's  power.  It 
may  be  well  to  add  that,  as  the  franchise 
granted  by  the  town  of  Kirkwood  to  plain- 
tiff was  simply  "for  the  transportation  of 
passengers,"  the  grant  must  be  construed  in 
favor  of  the  public  and  against  the  railroad 
company,  aud  this  enumeration  excluded  the 
transportation  of  freight.  Carroll  v.  Camp- 
hell,  108  Mo.  550,  17  S.  W.  884;  State  ew  rel. 
Laclede  Oaslight  Co.  v.  Murphy,  130  Mo.  24, 
31  Lw  R.  A.  798,  31  S.  W.  694. 

It  becomes  unnecessary  to  discuss  at 
l«i^th  the  various  other  propositions  urged 
crffuendo  by  the  respective  counsel. 

The  decree  of  the  circuit  court  granting  a 
perpetual  injunction  against  the  city  of 
KirkH'ood  and  its  officers,  restraining  it  from 
prosecuting  plaintiff  and  its  officers  and 
servants  for  the  violation  of  the  ordinance  of 
said  city,  was  erroneous;  and  said  judgment 
u  reversed  and  the  cause  is  remanded,  with 
directions  to  dismiss  the  bill  at  the  costs  of 
plaintiff. 


All  concur,  except  Bwgess,  J.,  absent. 
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Fannie  CRAVENS,  Appt,^ 

V. 

NEW     YORK   LIFE    INSURANCE   COM- 
PANY. 

(148  Mo.  683.) 

!•  An  insurance  policy  Is  governed  by 
the  law  of  the  state  In  which  It  Is 
actnally  delivered  to  the  insured  and 

the  premium  paid  by  him  to  the  insurer's 
agent,  although  It  is  Issued  by  a  foreign  cor- 
poration in  another  state,  and  expressly  pro- 
▼ides  that  it  shall  be  construed  according  to 
the  laws  of  that  state,  where  it  also  provides 
that  it  shall  not  be  in  force  until  actual  pay- 
ment of  the  premium. 
2.  The  limitation  on  the  forfeiture  of 
life  insnranee  policies,  made  by  Rev. 
Stat.  1870,  i  5083,  after  two  annual  premiums 
have  been  paid,  cannot  be  waived  by  provi- 
sions of  the  contract. 

5.  lilfe  policies  issued  by  foreign  com- 
panlesf  iprhlch  do  not  take  effect  until 
they  are  delivered  to  the  insured  and  the 
premium  collected  from  him  In  the  state, 
are  subject  to  Rev.  Stat.  1870,  ||  5083,  5085, 
providing  for  extensions  of  the  policy  for  the 
full  sum  for  such  time  as  three  fourths  of  the 
net  value  will  pay  for  in  case  of  default  aft- 
er two  full  annual  premiums  have  been  paid, 
notwithstanding  provisions  for  forfeiture  in 
the  policies. 

4.  The  rlgrht  to  a  pAld-up  life  policy 
under  Rev.  Stat.  1870,  i  5984,  after  two  full 
annual  premiums  have  been  paid,  is  condi- 
tioned on  a  demand  therefor  within  sixty 
days  after  the  unpaid  premium  becomes  due. 

6.  An  uncondltlonnl  commutntlon  to 
nonforfeitable  paid-up  life  insur- 
ance, which  will,  under  Rev.  Stat.  1870,  i 
5086,  exempt  a  policy  from  the  provisions  of 
the  three  preceding  sections  providing  for 
nonforfeitable  and  paid-up  policies,  is  not 
provided  for  by  a  policy  which  provides  for 
it  only  in  case  of  a  demand  within  six 
months  after  default  In  the  payment  of  the 
premium. 

(March  14,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
denying  the  full  relief  claimed  by  her  in  an 
action  to  recover  the  amount  allied  to  be 
due  on  a  policy  of  life  insurfince.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  B.  C.  Brown,  James 
H.  CraTens,  and  Karnes,  Holmes,  St 
Krautliolfy  for  appellant: 

The  contract  is  a  Missouri  contract. 

Fletcher  v.  New  York  L.  Ins.  Co.  13  Fed. 
52«,  117  U.  S.  510,  20  L.  ed.  034,  6  Sup.  Ct. 
Rep.  837 ;  Wall  v.  Equitable  Life  Assur.  8oc. 
32  Fed.  273,  140  U.  S.  220,  35  L.  ed.  407,  11 
Sup.  Ct.  Rep.  822;  Berry  ▼.  Knights  Tern- 

Note. — For  earlier  cases  in  this  series  as  to 
law  governing  contract  of  Insurance  by  foreign 
company,  see  Mutual  Reserve  Fund  Life  Asso. 
V.  Hnrst  (Md.)  20  L.  R.  A.  761 ;  State  Mut.  F. 
Ins.  Co.  V.  Brlnkley  Stave  &  Heading  Co.  (Ark.) 
20  L.  R.  A.  712 ;  Daggs  v.  Orient  Ins.  Co.  (Mo.) 
35  L.  R.  A.  227 :  Union  Cent.  L.  Ins.  Co.  v. 
Pollard  (Va.)  36  L.  R.  A.  271;  Roberts  v.  Win- 
ton  (Tenn.)  41  L.  R.  A.  275 ;  Mutual  L.  Ins.  Co. 
V.  Dlngley  (C.  C.  App.  0th  C.)  40  L.  R.  A.  132; 
and  Millard  v.  Bray  ton  (Mass.)  52  L.  R.  A.  117. 
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plara*  d  Maaona*  Life  Indemnity  Co,  46  Fed. 
439,  1  C.  C.  A.  561,  4  U.  S.  App.  353,  50  Fed. 
511;  Mutual  Ben,  L,  Ins.  Co,  y.  Rohison,  54 
Fed.  580;  Price  v.  Connecticut  Mut,  L,  Ins, 
Co.  48  Mo.  App.  281 ;  Hicka  y.  National  L, 
Ins.  Co.  9  C.  C.  A.  215,  20  U.  S.  App.  410, 
60  Fed.  690;  Equitable  Life  Assur.  8oc.  v. 
Winning,  7  C.  C.  A.  369,  19  U.  S.  App.  173, 
58  Fed.  541;  Paine  y.  Pacifio  Mut.  L  Ins. 
Co.  2  C.  C.  A.  459,  10  U.  S.  App.  256,  51 
Fed.  089 ;  Weinfeld  y.  Mutual  Reserve  Fund 
Life  Asso.  63  Fed.  208;  Northu>estern  Mut. 
L.  Ins.  Co.  y.  Elliott,  7  Sawy.  17,  6  Fed. 
228;  Pomeroy  y.  Manhattan  L.  Ins.  Co.  40 
111.  400;  Thwing  y.  Great  Western  Ins.  Co. 
Ill  Mass.  109;  Hardie  v.  8t.  Louis  Mut.  L, 
Ins.  Co.  26  La.  Aim.  242 ;  St.  Louis  Mut.  L. 
Ins.  Co.  V.  Kennedy,  6  Bush,  460;  McCully 
V.  Photmix  Mut.  L.  Ins.  Co.  18  W.  Va.  782. 

The  provisions  of  the  Miasouri  nonfor- 
feiture law  (§§  6983,  6984,  5985.  and  5986, 
Rey.  Stat.  1879,  now  §§  5866,  5857,  5858, 
6859,  Rey.  Stat  1889),  in  force  at  the  tak- 
ing effect  of  the  policy  in  suit,  entered  into 
aikl  became  a  part  of  said  policy  or  contract 
of  insurance,  and  are  to  be  oonsidered  as 
written  into  it. 

White  y.  Connecticut  Mut.  L,  Ins.  Co.  4 
Dill.  177,  Fed.  Ca«.  No.  17,545;  Hicks  y. 
National  L.  Ins.  Co.  9  C.  C.  A.  215,  20  U.  S. 
App.  410,  60  Fed.  690;  Havens  y.  Germa/nia 
F.  Ins.  Co.  123  Mo.  403,  26  L.  R.  A.  107,  27 
S.  W.  718. 

The  Missouri  statutes  control  all  policies 
upon  wliieh  two  full  annual  premiums  have 
been  paid,  issued  by  life  insurance  compa- 
nies authorized  to  do  business  in  this  state. 

Wall  V.  Equitable  Life  Assur,  8oo,  32  Fed. 
273;  White  y.  Connecticut  Mut,  L,  Ins,  Co, 
4  Dill.  177,  Fed.  Cas.  No.  17,646;  Price  y. 
Connecticut  Mut.  L.  Ins.  Co.  48  Mo.  App. 
281:  Keller  y.  Tra/oelers*  Ins.  Co,  58  Mo. 
App.  660. 

Nor  can  said  statutes  be  set  aside  by  an 
acfrcement  of  the  parties  to  the  contract 
that  the  contract  shall  be  withdrawn  from 
the  protection  and  control  of  the  laws  of 
Missouri,  and  that  it  shall  be  a  New  York 
contract,  and  shall  be  goyerned  by  the  laws 
of  New  York.  Thi«  is  an  attempt  to  ac- 
complish by  indirection  that  which  the  law 
forbidfl  respondent  to  do  directly. 

Price  y.  Connecticut  Mut,  L,  Ins.  Co.  48 
Mo.  App.  281;  Mutual  Ben.  L.  Ins.  Co.  y. 
Robison,  54  Fed.  580 ;  Berry  y.  Knights  Tem- 
plars* d  Masons'  Life  Indemnity  Co.  46  Fed. 
439. 

The  only  proyision,  in  the  policy  in  suit, 
relating  io  a  paid-up  policy,  requires  the 
discharge  of  two  conditions  precedent,  viz.: 
( 1 )  The  making  of  a  demand  for  a  paid-up 
policy  within,  six  months  after  lapse;  (2) 
the  surrender  of  the  policy  in  suit  t^fore  the 
company  can  be  compelled  to  issue  a  paid-up 
policy. 

These  conditions  precedent  preyent  the  ap- 
plication oi  S  5986. 

Hanthome  y.  Brooklyn  L.  Ins,  Co,  6  Mo. 
App.  73;  Northicestem  Mut,  L,  Ins.  Co.  v. 
Barbour,  92  Ky.  427,  16  L.  R.  A.  449,  17 
S.  W.  796;  Hexter  y.  United  States  L.  Ins. 
Co.  91  Ky.  356,  15  S.  W.  863;  Knapp  v. 
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Homeopathic  Mut.  L,  Itis,  Co.  117  U.  S.  411, 
29  L.  ed.  9(i0,  6  Sup.  Ct.  Rep.  807 ;  Sheerer 
y.  Manhattan  L,  Ins,  Co,  20  Fed.  886. 

The  legislature  of  the  state  of  Missouri 
acted  witiiin  its  constitutional  authority  in 
enacting  the  statute. 

Paul  y.  Virginia,  8  Wall.  168.  19  L.  ed. 
367 ;  State  y.  Stone,  118  Mo.  402,  25  L.  R.  A. 
243,  24  S.  W.  164;  Hooper  y.  California,  155 
U.  S.  648,  39  L.  ed.  297,  5  Inters.  Com.  Rep. 
610,  15  Sup.  Ct.  Rep.  207;  Dugger  v.  Me- 
chanics' d  T.  Ins.  Co.  95  Tenn.  245,  28  L.  IL 
A.  796,  32  S.  W.  5. 

That  respondent  is  a  mutual  life  insurance 
company  is  immaterial.  It  is  a  foreign  cor- 
poration doing  business  in  Missouri,  and  its 
business  and  contracts,  like  those  of  every 
other  foreign  corporation,  are  subject  to  the 
regulation  and  control  of  the  foregoing  sec- 
tions of  the  statute. 

Kninhts  Templar  d  Masons'  Life  Indem- 
nity  Co.  y.  Berry,  1  C.  C.  A.  661,  4  U.  S. 
App.  353,  50  Fed.  511. 

The  state  may  not  only  prescribe  the  con- 
ditions upon  which  foreign  corporations  may 
do  business  within  her  boundatries,  but  may 
regulate  the  business  of  such  corporations 
therein,  and  may  even  exclude  such  corpora- 
tions altogether  from  transacting  any  busi- 
ness therein. 

State  y.  Stone,  118  Mb.  402,  25  L.  R.  A. 
243,  24  S.  W.  164;  Paul  v.  Virginia,  8  Wall. 
168,  19  L.  ed.  367 ;  Bank  of  Augusta  v.  Earle, 
13  Pet.  619,  10  L.  ed.  274;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  39  L.  ed.  297,  5  In- 
ters. Com.  Rep.  610,  15  Sup.  Ot.  Rep.  207; 
Ashley  y.  Ryan.  153  U.  S.  436,  38  L.  ed.  773, 
4  Inters.  Com.  Rep.  664,14  Sup.  Ct.  Rep.  86.') ; 
Horn  Silver  Min.  Co.  y.  Neu>  York.  143  U. 
S.  305,  36  L.  ed.  164,  4  Inters.  Com.  Rep.  57, 
12  Sup.  Ct  Rep.  403;  State  ew  rel.  Beach  v. 
Citizens*  Ben.  Asso.  6  Mo.  App.  163:  Blair 
V.  Perpetual  Ins.  Co,  10  Mo.  559,  47  Am. 
Dec.  129. 

Mr.  T,  If .  Jadson  for  respondent. 

Burgess,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  upon  a  policy  of  life  insur- 
ance for  $10,000,  issued  by  the  defendant 
company  upon  the  life  of  J.  K.  Cravens,  de- 
ceased, in  favor  of  the  plaintiff,  who  was  his 
wife.     The  case  was  tried  by  the  court,  a 
jury  being  waived.     There  was  judgment  in 
favor  of  plaintiff  in  the  sum  of  $2,670,  from 
which,  after  an  unsuccessful  motion   for   a 
new  trial,  she  appeals,  claiming  that  she  is 
entitled  to  recover  the  sum  of  $8,749.21 ; 
that  is,  the  face  of  the  policj^)  $10,000,  less 
the  two  unpaid  premiums  which  were  due  at 
the  time  of  the  death  of  the  assured,  together 
with  interest  thereon.    The  petition  alleges 
that  the  policy  was  issued  on  the  11th  day 
of  May,  1887;   the  payment  of  all  annual 
premiums  until  May,  1891 ;  the  death  of  the 
assured  on  November  2,   1892;   that  under 
the  statute  the  insurance  was  extended,  and 
was  in  force  at  the  date  of  the  death  of  the 
assured;  and  asks  judgment  for  the  amount 
of    the    policy,  less    the  unpaid    premiums. 
The  answer  of  defendant  alleges  that  it  is  a 
mutual    insurance   company  duly    Incorpo- 
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rated  under  the  laws  of  the  state  of  New 
York,  and  doing  business  in  this  state;  that 
by  agreement  of  the  parties  the  law  of  that 
state  was  made  the  law  governing  the  con- 
tract set  up;  that  the  assured  ma^e  default 
in  May,    1891,    after    paying   four    annual 
premiums, — and    tendered   the   sum  of  $2.- 
070,  tlie  amount  of  paid-up  or  commuted 
policy  to  which  the  original  policy  was  enti- 
tled by  its  terms  on  such  default,  waiving 
failure  to  make  demand  therefor.     It  also  al- 
lei^es   that    other    policy    holders — that    is, 
other  members  of  the  same  tontine  class — 
had  by  the  terms  of  their  respective  policies 
acquired  with  plaintiff  contingent  and  mu- 
tual interests  in  the  profits  and  surplus  to 
be  derived  from  the  premiums  on  all  policies 
of  sudi  class,  and  that  the  company,  on  the 
faith  of  plaintiff's  contract,  had  incurred  ob- 
ligations lo  the  other  members  of  the  tontine 
class,  and  that  plaintiff  is  now  estopped  from 
setting  up  any  other  or  different  claim  un- 
der the  policy.    T^e  answer  further  alleges 
that  if  the  statute  of  Missouri  relied  on  by 
plaintiff  was  construed  so  as  to  nullify  the 
nonforfeiting  agreement  upon  the  faith  of 
which  the  policy  was  issued,  and  without 
which  it  would  not  have  been  issued,  and  to 
create  and  enforce  an  obligation  contrary  to 
the  expressed  intent  of  the  parties,  then  the 
statute  so    construed  is    repugnant  to    the 
Constitution  of  Missouri  and  to  the  Consti- 
tution of  the  United  States. 

The  application  for  the  policy  is  made  part 
of  the  contract,  and  contains  the  following 
provisions:     "(2)    That  inasmuch   as   only 
the  officers  of  the  home  office  of  the  said  com- 
pany in  the  city  of  New  York  have  author- 
ity to  determine  whether  or  not  a  policy 
shall  issue  on  any  application,  and  as  they 
iict  on  the  written  statements  and  represen- 
tations referred  to,  no  statements,  represen- 
tatiouF.  promises,  or  information  made  or 
given  by  or  to  the  person  soliciting  or  tak- 
ing this  application  for  a  policy,  or  by  or  to 
any  other  person,  shall  be  binding  on  said 
company,  or  in  any  manner  affect  its  right, 
unless  such  statements,  representations,  or 
information  be  reduced  to  writing  and  pre- 
sented to  the  officers  of  the  company  at  the 
home  office  in  the  application.     .     .     .     (4) 
T^it  under  no  circimistances  shall  the  pol- 
inr  hereby  applied  for  be  in  force  until  the 
actual   paymAnt  to  and   acceptance  of  the 
premium  by  the  company,  or  its  authorized 
JUrent,  during  the  lifetime  and  good  health 
of  the  person  on  whose  life  insurance  is  ap- 
plied for.     .     .     .     (6)  That  the  entire  con- 
tract contaii}ed  in   the  said  policy  and  in 
this   application,   taken   together,   shall   be 
construed   and  interpreted  as  a  whole,  and 
in  each  of  its  parts  and  oibligations,  accord- 
ing to  the  laws  of  tbe  state  of  New  York, 
the  place   of  the  contract  being  expressly 
agreed  to  be  the  principal  office  of  the  said 
pwnpany   in  the  city  of  New  York."    The 
policy     contains     this     further     provision: 
''That  if  the  premiums  are  not  paid,  as  here- 
inafter provided,  on  or  before  the  days  when 
^oe,  then  this  policy  shall  become  void,  and 
^  payments  previously  made  .shall  be  for- 
feited to  the  company,  except  that  if  this 
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policy,  after  being  in  force  three  full  years, 
shall  lapse  or  become  forfeited  for  the  non- 
payment of  any  premium,  a  paid-up  poli^ 
will  be  issued,  on  demand  made  within  six 
months  after  such  lapse,  with  the  surrender 
of  this  policy,  under  the  same  conditions  as 
this  policy,  except  as  to  payments  of  pre- 
miums, but  without  participation  in  profits, 
for  an  amount  equal  to  as  many  fifteenth 
parts  of  the  simi  above  insured  as  there  shall 
have  been  complete  annual  premiums  paid 
hereon  when  said  default  in  the  payment  of 
premimns  shall  be  made;  and  all  right, 
claim,  or  interest  arising  under  statute,  or 
otherwise,  to  or  in  any  other  paid-up  policy 
or  surrender  value,  and  to  or  m  any  tempo- 
rary insurance,  whether  required  or  provid- 
ed for  by  the  statutes  of  any  state  or  not,  is 
hereby  expressly  waived  and  relinquished." 
The  cause  was  tried  upon  an  agreed  state- 
ment of  facts  the  material  par£  of  which 
are  as  follows :  "  ( 1 )  That  the  defendant  is 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  York  as  a  mu- 
tual life  in^surance  company,  without  capital 
stock,  having  its  chief  office  in  the  city  of 
New  York,  and  was  at  the  date  Of  issuing 
the  policy  in  question,  and  since  has  been, 
and  now  is,  engaged  in  the  business  of  in- 
suring lives  through  branch  offices  situated 
in  the  different  states  and  territories  of  this 
country  and  certain  foreign  countries.  (2) 
That  the  defendant,  for  many  years  past, 
has  maintained  branch  offices  in  the  state  of 
Missouri,  and  has  employed  agents  to  solic- 
it applications  for  insurance  from  citizens  of 
Missouri,  and  in  the  year  1887,  as  both  prior 
and  subsequent  thereto,  defendant  had  re- 
ceived from  the  superintendent  of  insurance 
a  certificate  of  authority  to  transact  business 
in    said    state.     (3)   That  during  the    year 

1886,  and  prior  to  the  issuance  of  the  policy 
sued  upon,  the  amoimt  of  policies  issued  by 
defendant  to  citizens  of  Missouri  was  $1,- 
617,985,  and  the  amount  of  insurance  in 
force  on  the  lives  of  citizens  of  Missouri  on 
December  31,  1886,  was  $8,886,542,  and  the 
total  amount  of  policies  issued  by  defendant 
in  said  year  1886  was  $85,178,294,  and  the 
total  amount  of  policies  in  force  on  Decem- 
ber 31,  1886,  issued  by  defendant,  was  $304,- 
373,640.     (4)   That  on  the  2d  day  of  May, 

1887,  and  long  prior  thereto,  John  K.  Cra- 
vens was  a  citizen  of  the  state  of  Missouri 
and  resident  of  the  cotmty  of  Jackson,  in 
said  state;  that  on  the  said  date,  and  long 
prior  thereto,  said  John  K.  Cravens  was  the 
husband  of  Fannie  Cravens,  the  plaintiff 
herein,  and  thereafter  continued  to  be  the 
husband  of  said  plaintiff,  Fannie  Cravens, 
until  the  time  of  his  death.  (5)  That  the 
defendant,  in  the  transaction  of  its  business, 
had  adopted  different  forms  of  policies,  em- 
bodying different  and  varying  plans  of  insur- 
ance, aill  of  them  being  on  the  mutual  plan ; 
the  premiums  paid,  less  the  expense  of  man- 
agement, being  administered  solely  for  the 
benefit  of  the  policy  holders,  defendant  hav- 
ing no  capital  stock.  (6)  That  on  the  2d 
day  of  May,  1887,  the  local  agents  of  defend- 
ant solicited  said  John  K.  Cravens,  at  his 
residence  in  the  county  of  Jackson  and  state 
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of  Missouri,  to  ineure  hk  life  in  the  defend- 
ant company,  and  submitted  to  him  the  dif- 
ferent plans  of  insurance  then  in  use  by  said 
defendant,  and  said  John  K.  Cravens  selected 
the  plan  known  as  the  nonforfeiting,  limited 
tontine  policy,  fifteen-year  endowment,  with 
ilimited  premium  return,  and  signed  a  writ- 
ten application  therefor,  and  also  signed  the 
same  in  the  name  of  the  plaintiff,  Fannie 
•Cravens,  as  beneficiary  of  the  policy  to  be 
issued  thereunder,  which  said  application  is 
therewith   filed,     .     .     .     and   made   a  part 
liereof  i^  fully  as  if  set  forth  herein.     Said 
written  api>Iication  was  thereupon  delivered 
to  defenilant's  agent  at  Kansas  City,  and  was 
hf  him  forwarded  with   the  report  of  the 
onedleal  examination  of  said  Cravens,  which 
isaid  medical   examination  of  said  Cravens 
"was  made  by  the  examiner  of  defendant  com- 
|)any  at  Kansas  City,  in  the  state  of  Mis- 
tsouri,  and  by  said  agent  forwarded  to  de- 
fendant's  home  office   in   the  city  of   New 
York.     (7)  That  thereafter,  on  the  10th  day 
of  May,  1887,  said  application  and  medical 
examination  was  received  at  the  home  office 
of  the  defendant  in  the  city  of  -New  York, 
state  of  New  York,  and  was  there  examined 
by  the  officers  of  defendant,  and  on  the  11th 
-day  of  May  said  application  and  medical  ex- 
amination was  accepted  and  approved,  and 
the  policy  in  suit,  No.  250,213,  was  thereupon 
•executed  by  the  officers  of  said  defendant  at 
«aid  home  office,  which  said  policy  is  here- 
with filed,    .    .    .    and  made  a  part  here- 
of as  fully  as  if  set  forth  herein.     (8)  That 
'said  policy  was  transmitted  by  defendant  to 
its  agents  at  Kansas  City,  in  Jackson  coun- 
ty, and  on  the  20th  day  of  May,  1887,  the 
policy  wuM  delivered  to  said  Cravens,  in  the 
county  of  Jackson,  in  the  state  of  Missouri, 
1)y  said  agent,   and  the  first  premium,  of 
^589.^0,  was  paid  by  said  Cravens,  in  the 
•state  ol  Missouri,  to  the  said  agent  of  de- 
fendant, and  by  said  agent  transmitted  to 
defendant's  home  office.     ( 9 )  That  said  Cra- 
vens thereafter  paid  to  defendant  the  premi- 
ums due  upon  said  policy  upon  the  11th  day 
of  May,  1888,  and  on  the  11th  day  of  Mav, 
1889,  and  on  the  11th  day  of  May,  1890,  the 
amount  of  each  of  said  premiums  being  re- 
■<!©ived  by  the  agent  of  the  defendant  from 
«aid  Cravens  at  defendant's  branch  office  in 
Kansas  City,  and  transmitted  to  defendant'R 
home  office,  said  agent  delivering  therefor,  to 
«iid  Cravens,  receipts  of  defendant  signed  by 
the  chief  officers  of  the  company,  and  counter- 
signed by  said   agent.     (10)    That  default 
was  made  in  the  payment  of  the  premium 
due  on  the  11th  day  of  Afay,  1891,  and  said 
premium  has  not  been  paid,  and  no  subse- 
quent premium  has  been  paid.     (11)   Tliat 
«aid  John  K.  Cravens  died  in  Kansas  City, 
in  the  state  of  Missouri,  on  the  2d  day  of 
14'ovember,  1892,  and  thereafter,  on  the  30th 
day  of  November,  1892,  proofs  of  death  in 
due  form  as  called  for  by  the  policy  of  in- 
«urancc  were  by  Fannie  Cravens  made  out 
-and  delivered  to  defendant,  and  received  by 
defendant.  A  copy  of  said  proofs  of  death  is 
herewith    filed,     .     .     .     and    made    a    part 
hereof  as  fully  as  if  set  forth  herein.     (12) 
That  the  amount  of  paid-up   insurance  to 
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which  the  policy  in  8uit»  No.  250,213,  was 
entitled  according  to  the  terms  of  the  appli- 
cation and  policy,  was  $2,670;  that  no  de- 
mand for  such  paid-up  policy  was  made  by 
or   on   behalf   of  said   Cravens   within   six 
months  after  default  on  May  11,  1891,  or  at 
any  time;  that  defendant,  upon  the  death  of 
eaid  Cravens,  offered  to  waive  the  failure  to 
make  such  demand,  and  tendered  plaintiff, 
and  still  tenders,  the  amount  of  said  policy, 
to  wit,  $2,670,  which  she  declined,  and  still 
declines,  to  receive.     ( 13 )  At  the  date  of  the 
issuance  of  said  policy  the  only  statute  of 
the  state  of  New  York  r^^lating  or  in  iuiy 
way  relating  to  the  forfeiture  of  life  insur- 
ance is  that  set  forth  in  chapter  341  of  the 
Laws  of  1876  of  the  state  of  New  York,  as 
amended  by  chapter  321  of  the  Laws  of  1877 
of  the  said  state,  which  said  statutes  may  be 
referred  to  as   if  set  forth  in   full  herein. 
(14)    The  total  number  of  policies   issued 
during  the  year  1887  by  defendant  on  the 
'nonforfeiting,  limited  tontine  policy  plan, 
with  fifteen  years  tontine  period,'  constitut- 
ing the  same  tontine  cla^s  with  policy  No. 
250,213,  issued  to  the  residents  of  all   the 
states  and  countries  wherein  defendant  did 
business,  was  5,172,  covering  aggregate  in- 
surance in  the  sum  of  $20,154,981.     (15) 
That  said  John  K.  Cravens,  on  the  11th  day 
of  May,  1891,  was  fifty- three  years  of  age, 
and  the  term  of  temporary  insurance  pro- 
cured at  that  date  by  three  fourths  of  the 
net  value  of  the  policy  taken  as  a  single  pre- 
mium for  the  amount  written  in  the  policy 
was  six  years  and  forty-six  days  from  the 
11th  day  of  May,  1891,  making  said  policy, 
if  subject  to  said  extended  insurance,  in  force 
at  the  date  of  the  death  of  the  said  Cravens. 
(16)  The  amount  which  plaintiff  claims  un- 
der said  policy  is  the  face  of  the  policy,  to 
wit,  $10,000,  less  the  amount  of  unpaid  pre- 
miums, with  interest  thereon,  leaving  a  bal- 
ance  claimed   of   $8,749.21,    with    interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  30th  day  of  November,  1892,  and 
the  defendant  admits  and  offers  to  pay  the 
aforementioned   sum   of   $2,670,   which    the 
plaintiff  declines  to  receive." 

The  several  sections  of  the  Revised  Stat- 
utes of  1879  in  force  at  the  date  of  the  poli- 
cy sued  on,  and  ha\ing  any  bearing  upon 
the  issues  involved,  are  as  follows: 

"Sec.     5983.       Policies     Non-Forfeitable, 
When.     No  policy  of  insurance  on  life  here- 
after issued  by  any  life  insurance  company 
authorized  to  do  business  in  this  state,   on 
and  after  the  first  day  of  August,  A.  d.  1879, 
shall,  after  payment  upon  it  of  two  full  an- 
nual premiums,  be  forfeited  or  become  void 
by  reason  of  the  nonpayment  of  premiums 
thereon,  but  it  shall  be  subject  to  the  folio w^- 
ing  rules  of  commutation,  to  wit:     The  net 
value  of  tJie  policy  wh%n  the  premium    be- 
comes due  and  is  not  paid  shall  be  computed 
upon  the  American  experience  table  of  mor- 
tality, with  4i  per  cent  interest  per  annum, 
and  after  deducting  from  three  fourths    of 
such  net  value  any  notes  or  other  indebted- 
ness to  the  company,  given  on  account    of 
past  premium  payments  on  said  policy    is- 
sued to  the  insured,  which  indebtedness  8hH.\l 
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then  be  canceled,  the  balance  shall  be  taken 
as  a  net  single  premium  for  temporary  insur- 
ance for  the  full  amount  written  in  the  poli- 
cy; and  the  term  for  w^hioh  such  temporary 
insurance  shall  be  in  force  shall  be  deter- 
mined by  the  age  of  the  person,  whose  life  is 
insured  at  the  time  of  aefault  of  premium, 
and  the  atssumpticMi  of  mortality  and  inter- 
est aforesaid,  but  if  the  policy  shall  be  an 
endowment,  payable  at  a  certain  time,  or 
at  death  if  it  should  occur  previously,  then 
if  what  remains  as  aforesaid  shall  exceed  the 
net  single  premium  of  temporary  insurance 
lor  the  remainder  of  the  endowment  term  for 
the  full  amount  of  the  policy,  such  excess 
shall  be  considered  as  a  net  single  premium, 
for  a  pure  endowment  of  so  much  as  such 
premium  will  purchase  determined  by  the 
age  of  the  insured  at  date  of  defaulting  the 
payment  of  premium  on.  the  original  policy, 
md  the  table  of  mortality  and  interest  as 
aforesaid,  which  amoimt  shall  be  paid  at  the 
end  of  the  original  term  of  endowment,  if  the 
insured  shall  then  be  alive. 

"Sec.  5984.     A  Paid-Up  Policy  may  be  De- 
manded, When.    At  any  time  after  the  pay- 
ment of  two  or  more  full  annual  premiums, 
ind  not  later  than  sixty  days  from  the  be- 
frinning  of  the  extended  insurance  provided 
in  the  preceding  section,  the  legal  holder  of 
the  policy  may  demand  of  the  company,  and 
the  company  shall  issue  its  paid-up  policy, 
which,  in   case  of  an  ordinary  life  policy, 
shall  be  for  such  an  amount  as  the  net  value 
of  the  original  policy  at  the  age  and  date  of 
lap^te,  (computed  according  to  the  American 
experience  table  of  mortality,  with  interest 
at  the  rate  of  4^  per  cent  per  annum,  with- 
out deduction  of  indebtedness  on  account  of 
said  policy,  will  purchase  applied  as  a  single 
premium  upon  the  table  rates  of  the  com- 
pany; and  in  case  of  a  limited  payment  life 
policy,  or  of  a  continued  payment  endowment 
policy  payable  at  a  certain  time,  or  of  a  lim- 
ited payment  endowment  policy  payable  at 
a  certain  time,  or  at  death,  it  shall  be  for  an 
amount   bearing    such    proportion    to    the 
unount  of  the  original  policy  as  the  number 
of  complete  annual  premiums  actually  paid 
shall  bear  to  the  number  of  such  premium b 
stipulated  to  be  paid:     provided,  that  from 
such  an  amount  the  company  shall  have  the 
right  to  deduct  the  net  reversionary  yalue  of 
all  indebtedness  to  the  company  on  account 
of  st^ch  policy;  and,  provided,  further,  that 
the  policy  holder  shall,  at  the  time  of  mak- 
ing demand  for  such  paid-up  policy,  su/rren- 
der  the  original  policy,  legally  discharged, 
at  the  parent  office  of  the  company. 

"See.  5985.  Rule  of  Payment  on  Com- 
muted Policy.  If  the  death  of  the  insured 
occur  within  tbe  term  of  temporary  insur- 
ance covered  by  the  value  of  the  policy  as 
determined  in  9  5983,  and  if  no  condition  of 
the  insurance  other  than  the  payment  of  pre- 
miums shall  have  been  violated  by  the  in- 
sured, the  company  shall  be  bound  to  pay 
the  aiQOunt  of  the  policy,  the  same  as  if 
there  had  been  no  default  in  payment  of  pre- 
miums, anything  in  the  policy  to  the  con- 
trary notwithstanding:  provided,  however, 
that  notice  of  the  claim  and  proof  of  the 
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death  shall  be  submitted  to  the  company  in 
the  same  manner  as  provided  by  the  terma 
of  the  policy,  within  ninety  days  after  the 
decease  of  the  insured;  and,  provided,  also,, 
that  the  company  shall  have  tne  right  to  de- 
duct frofm  the  amount  insured  in  the  policy 
the  amount  compounded  at  6  per  cent  inter- 
est per  annum  of  all  the  premiums  that  had 
been  forborne  at  the  time  of  the  decease,  in- 
cluding the  whole  of  the  year's  premium  ii» 
which  the  death  occurs,  but  such  premiums- 
shall  in  no  case  exceed  the  ordinary  life  pre- 
mium for  the  sge  at  issue,  with  interest  aa^ 
last  aforesaid. 

"Sec.  508().  The  Foregoing  Provisions  not 
Applicable,  When.  The  three  preceding  sec- 
tions shall  not  be  applicable  m  the  follow- 
ing cases,  to  wit:  If  the  policy  shall  con- 
tain a  provision  for  an  unconditional  oasht 
surrender  value  at  least  equal  to  the  net  si n^^ 
gle  premium  for  the  temporary  insurance 
provided  hereinbefore,  or  for  the  uncondi- 
tional commutation  of  the  policy  to  nonfor- 
feitable paid-up  insurance  for  which  the  net 
value  shall  be  equal  to  that  provided  for  in 
S  5984,  or  if  the  legal  holder  of  the  policy 
shall,  within  sixty  days  after  default  o[  pre- 
mium, surrender  the  policy  and  accept  from 
the  company  another  form  of  policy,  or  if  the 
policy  shall  be  surrendered  to  the  company 
for  a  consideration  adequate  in  the  judgment 
of  the  legal  holder  thereof,  then  and  in  any 
of  the  foregoing  cases,  this  act  shall  not  be 
applicable." 

The  plaintiff  contends  that  the  contract  of 
insurance  which  forms  the  basis  of  this  suit 
is  a  Missouri  contract,  and  must  be  gov- 
erned by  its  laws,  notwithstanding  the  de- 
fendant is  a  corporation  incorporated  under 
the  laws  of  the  state  of  New  York,  has  its- 
chief  office  there,,  and  that  the  contract  pro- 
vides that  the  contract  contained  in  the  poli- 
cy and  application  shall  be  construed  accord- 
ing to  the  laws  of  the  Rtate  of  New  York,  the* 
place  of  said  contract  being  agreed  to  be  the 
home  oflicc  of  said  company  in  the  city  of 
New  York.  This  contention  ia  not  only 
predicated  of  the  fact  that  the  contract  aJso* 
provides  "that  under  no  circumstances  shall 
the  jjolicy  hereby  apnlied  for  be  in  force  un- 
til the  actual  payment  to  and  acceptance  of 
the  premiums  by  the  company  or  its  author- 
ized agent  durin*?  the  lifetime  and  good 
health  of  the  person  on  whose  life  insurance 
is  applied  for,"  but  upon  the  further  fact 
that  the  application  was  by  defendant's 
agent  in  Kansas  City,  Missouri,  transmitted 
to  defendant  at  its  home  office  in  New  York 
city,  upon  receipt  of  which  the  company  is- 
sued the  policy  containing  the  clause  quoted,, 
sent  the  same  to  its  agent  at  Kansas  City,, 
who  afterwards  delivered  the  policy  to  th& 
insured  in  Missouri,  and  then  and  there  re- 
ceived the  first  premium.  However  perfect 
in  form  the  contract  may  have  been,  and  al- 
though all  of  its  other  terms  and  conditions 
may  have  been  complied  with,  payment  of 
the  premium  during  the  life  and  good  health 
of  the  assured,  and  delivery  of  the  contract 
to  him,  were  conditions  precedent  in  order  to 
complete  its  execution :  and  as  the  premiums 
were  paid,  and  the  policy  delivered  to  the- 
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assured,  in  this  state,  it  must  follow  that  the 
contract  was  executed  here.  Equitable  Life 
Assur.  Soc.  V.  Clements,  140  U.  S.  226,  auh 
nom.  Equitable  Life  A  saur.  Soo,  v.  Pettus,  35 
L.  ed.  497,  11  Sup.  Ct.  Rep.  822,  was  a  suit 
upon  a  life  insurance  policy  executed  in  New 
York  by  a  corporation  of  that  state  doing 
business  in  this  state,  upon  an  application 
signed  in  tiiis  state  by  one  of  its  residents, 
and  made  part  of  the  contract,  which  provid- 
ed that  it  should  not  take  efTect  until  the 
first  premium  was  actually  paid  during  the 
life  of  the  person  proposed  for  insurance,  and 
which  was  delivered  and  the  first  premium 
paid  in  Missouri;  and  it  was  held,  in  the  ab- 
sence of  evidence  of  the  company's  acceptr 
ancc  of  the  application  in  New  York,  to  be 
a  Missouri  contract,  and  governed  by  the 
laws  of  Missouri.  In  Hicks  v.  National  L. 
Ins,  Co.  9  C.  C.  A.  216,  20  U.  S.  App.  410,  60 
Fed.  090,  it  is  said :  "If  any  authority  were 
needed  for  the  proposition  that  a  policy  ap- 
plied  for  in  New  York,  delivered  there,  and 
the  premiums  paid  there,  is  a  New  York  con- 
tract, notwithstanding  it  is  signed  and  is- 
sued by  the  insurer  in  another  state,  the  ref- 
erence'is  supplied  by  the  case  of  Equitable 
Life  Assur.  Soc.  v.  Clements,  140  U.  S.  226, 
sub  nom.  Equitable  Life  Assur.  800.  v.  Pet- 
tus.  35  L.  ed.  497,  11  Sup.  Ct.  Rep.  822.  ITie 
delivery  of  the  policies  in  the  present  case 
was  made  in  New  York  city  to  an  agent  of 
the  assured,  and  in  legal  effect  was  as  if  th« 
assured  had  been  personally  present  and  re- 
ceived them.  Then,  and  not  before,  the  poli- 
cies took  effect."  In  Northwestern  Mut.  L. 
Tnfi.  Co.  v.  Elliott,  7  Sawy.  17,  5  Fed.  225,  an 
application  for  a  policy  was  made  at  Port- 
land. Oregon,  to  the  company's  agent,  who 
forwarded  same  to  the  company  at  Milwau- 
kee, Wisconsin.  The  company  thereupon,  in 
Wisconsin,  issued  its  policy,  containing  a 
clause,  viz.:  "This  policy  »hall  not  take  ef- 
fect and  become  binding  on  the  oompcuiy  un- 
til the  premium  shall  be  actually  paid  dur- 
ing the  lifetime  of  the  persons  whose  life  is 
assured,  to  the  company  or  some  person  au- 
thorized to  receive  it,  who  shall  countersign 
the  policy  on  receipt  of  the  premium," — and 
transmitted  same  to  its  agent  at  Portland, 
Oregon,  who  there  delivered  it  to  the  insured. 
The  court  said:  "Where,  then,  was  this 
contract  made, — in  Wisconsin  or  Oregon? 
The  answer  to  this  question  involves  the  in- 
quiry. Where  did  the  final  act  take  place 
which  made  the  transaction  a  contract  bind- 
ing upon  the  parties?  The  pr«nium  was 
paid  to  the  agent  of  the  plaintiff  at  Port- 
land, who  then  and  there  countersigned  and 
delivered  the  policy.  This  waa  the  consum- 
mation and  completion  of  the  contract.  But, 
to  put  this  beyond  a  doubt,  the  policy  itself 
declares  that  it  shall  not  be  binding  on  the 
company  until  these  acts  are  performed. 
And  until  it  was  binding  upon  the  com-pany 
it  was  not  binding  on  the  applicant;  in 
short,  it  was  not  yet  a  contract,  but  only  a 
proposition."  Pomeroy  v.  Manhattan  L. 
Tns.  Co.  40  111.  400 ;  Thtcing  v.  Great  West- 
ern Jn.s.  Co.  Ill  Mass.  109;  Wood,  Ins.  189, 
note  2;  Bardie  v.  8t.  Louis  Mut.  L.  Ins.  Co. 
26  La.  Ann.  242;  8t.  Louis  Mut.  L.  Ins.  Co. 
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V.Kennedy,  6  Bush,  450.  In  Fletcher  v.  New 
York  L.  Ins.  Co.  4  McCrary,  440,  13  Fed.  526, 
the  policy  was  delivered  in  Missouri,  to  a 
citizen  of  Missouri,  and  the  first  premium 
there  paid.     The  court  said:     "The  defend- 
ant company  was  doing  business  in  Missouri, 
with  the  privileges  granted  to  it  here,  when 
said  insurance  was  effected.     It  may  be  that 
the  formal  acceptance  of  the  propoi^ed  con- 
tract was,  by  the  letter  of  the  contract,  to  be 
consummated     in    New    York.    The   broad 
proposition,  however,  remains,  no  artifice  to 
avoid  which  can  be  upheld.     The  statutes  of 
Missouri,  for  salutary  reasons,  permit  for- 
eign corporations  to  do  business  in  the  sta^e 
on  prescribed  conditions.     If,  despite  such 
conditions,   they   can,    by   the   insertion   of 
clauses   in   their   policies,   withdraw   them- 
selves from  the  limitations  of  the  Missouri 
statutes,  while  obtaining  all  the  advantages 
of  its  license,  then  a  foreign  corporation  can, 
by  special  contract,  upset  the  statutes  of  the 
state,  and  become  exempt  from  the  positive 
requirements  of  law.     Such  a  proposition  is 
not  to  be  countenanced.     The  defendant  cor- 
poration chose  to  embark  in  business  within 
this  state  under  the  terms  and  conditions 
named  in  the  statute.     It  could  not,  by  pa- 
per  contrivances,   however   specious,    with- 
draw itself  from  the  operation  of  the  laws  by 
the  force  of  which  it  could  alone  do  business 
within  the  state.    To  hold  otherwise  would 
be  subversive  of  the  right  of  the  state  to  de- 
cide on  what  terms,  by  comity,  a  foreign  cor- 
poration should  be  permitted  to  do  business 
or  be  recognized  therefor  within  the  state  ju- 
risdiction.    Each  state  can  decide  for  itself 
whether  a  foreign  corporation  shall  be  rec^ 
ognized  by  it,  and  on  what  terms.     Primari- 
ly, a  corporation  has  no  existence  beyond  the 
territorial  limits  of  the  state  creating   it. 
and,  when  it  undertakes  business  beyond,  it 
does  so  only  by  comity.    The  defendant  cor- 
poration, having  been  permitted  to  do  busi- 
ness in  Missounri  under  the  statutes  of  the 
latter,  was  bound  by  all  the  provisions  of 
those  statutes,  and  could  not,  by  tiie  inser- 
tion of  any  of  the  many  clauses  m  its  forms 
of  application,  etc.,  withdraw  itself  from  the 
obligatory  force  of  the  statute.     The   con- 
tract of  insurance  therefore  is  a  Missouri 
contract,  and  subject  to  the  local  law."     In 
the  case  of  Wall  v.  Equitable  Life  Assur. 
Soc.  32  Fed.  273,  it  was  said :     "The  defend- 
ant is  a  New  York  corporation  doing  busi- 
ness in  the  state  of  Missouri.     The  insured 
was  a  citizen  and  resident  of  Missouri,  and 
made  his  application  here,  which  was   for- 
warded to  New  York.     The  application  was 
accepted,    the    policy    fully    prepared    and 
signed  in  that  state,  and  sent  to  Missouri, 
and  delivered  to  the  applicant  here.     By  the 
tenns  of  the  policy  all  premiums  are  paya- 
ble at  the  defendant's  office  in  New  YoVk. 
If  the  sum  insured  should  become  payable, 
the  payment  is  to  be  made  at  its  office  in 
New   York.     .     .     .     Under    these   facts,    I 
have  little  doubt  as  to  the  trup  answer  to  be 
made  to  this  first  question   [viz.:  ''Is    the 
contract  sued  on  governed  and  to  be    con- 
strued by  the  laws  of  the  state  of  New  York 
or  by  the  laws  of  the  state  of  Missouri?) 
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in  White  t.  Connecticut  Mut.  L,  In8,  Co.  4 
Dill.  177,  Fed.  Cas.  No.  17,545,  it  was  held 
that  the  act  of  the  legislature  of  the  state  of 
Missouri,  March  23,  1874,  in.  respect  to  poli- 
cies of  life  insurance,  extends  to  all  policies 
[of  life  insurance]    delivered  in  this  state 
after  the  act  went  into  effect.    That  was  a 
suit  against  a  foreign  insurance  company 
doing  business  in  this  state,     In  Fletcher  v. 
Sew  York  L.  Ina.  Co,  4  McCrary,  440,  13 
fed.  526,  it  was  held  that  a  foreign  insurance 
company  cannot  withdraw  its^f  from  the 
operation  of  the  statutes  of  a  state  in  which 
it  does  business  by  insertion  of  clauses  in  its 
policies.     That  was  a  case  in  which  the  de- 
fendant company  insisted  that  by  virtue  of 
certain  clauses  in  the  application  the  con- 
tract was  to  be  finally  and  fully  executed  in 
New  York.     In  his  opinion, — an  opi*nion  con- 
curred in  by  Circuit  Judge  McCrary, — Judge 
Treat  uses  this  language:     'The  defendant 
corporation,  having  been  permitted    to  do 
business  in  Missouri  under  tJie  statutes  of 
the  latter,  was  bound  by  all  the  provisions 
of  those  st&tutes,  and  could  not^  by  the  in- 
sertion of  any  of  the  many  clauses  of  its 
forms  of  applioation,  etc.,   withdraw  itself 
from  the  obligatory  force  of  the  statute.  The 
contract  of  insurance  is  therefore  a  Missouri 
contract,    and    subject    to   the   local    law.' 
...    In  view  of  these  authorities,  and 
eon<*idering  the  reasoning  of  Judge  Treat  in 
the  opinion  above  referred  to,  I  deem  it  un- 
necessary to  discuss  this  question  further, 
and  simply  hold  that  the  Missouri  statute 
controls."  Affirmed  in  the  Supreme  Court  of 
the  United  States,  140  U.  S.  226,  35  L.  ed. 
497, 11  Sup.  Ct.  Rep.  822,    The  same  rule  is 
announced  in  Equitable  Life  Assur,  8oo,  v. 
Witming,  7  C.  C.  A.  359,  19  U.  S.  App.  173, 
58  Fed.  541;  Berry  v.  Knights  Templanrs*  d 
i/«MOfu?'  Life  Indemnity  Co.  46  Fed.  439 ;  and 
in  Price  v.  Connecticut  Mut.  L.  Ins.  Co.  48 
Mo.  App.  281.     It  is  true  that  there  was  no 
express    provision   in    the    contract    which 
formed  the  basis  of  the  Clements  suit,  supra, 
as  there  is  in  the  case  at  bar  with  respect  to 
I  be  state  bT  whose  laws  the  contract  should 
be  construed,  or  as  to  the  place  of  contract; 
hut  defendant  was  at  the  time  of  the  execu- 
tion of  the  contract  doing  business  in  this 
state  ex  gratia,  and  could  not,  with  respect 
to  such  business,  evade  the  statute  of  this 
fUite,  or  withdraw  itself  from  its  operation, 
b?  the   insertion  of  clauses  in  the  policy. 
Fletcher  v.  New  York  L.  Ins.  Co.  4  McCrary, 
440,  13  Fed.  526 ;  Wall  v.  Equitable  Life  As- 
sur.  Sac.  32  Fed-  273.   In  Price  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  48  Mo.  App.  281,  it  is 
said:     ''Where  an  insurance  company  does 
business  in  this  state,  and  issues  its  policies 
to  residents  of  this  state,  the  validity  of 
elaoses  in  its  policies  must  be  determincMi  by 
tJie  laws  of  this  state.    The  laws  of  this  state 
establish  a  rule  of  public  policy  which  over- 
rides the  freedom  of  contract  of  the  parties, 
and  makes  waivers  of  statutory  provisions 
tneffectoal,  although  such  waivers  are  con- 
tained in  the  strongest  terms  in  the  policies." 
Foreign  insurance  companies  which  do  busi- 
ness in  this  state  do  so  not  by  right  but  by 
irrace,  and  must  in  so  doing  conform  to  its 
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law.  They  cannot  avail  themselves  of  its 
benefits  without  bearing  its  burdens.  More- 
over, the  state  may  prescribe  conditions  upon 
which  it  will  permit  a  foreign  insurance 
company  to  transact  business  within  its  bor- 
ders or  exclude  them  altogether,  and  in  so 
doing  violates  no  contractual  rights  of  the 
company.  State  v.  Stone,  118  Mo.  388,  25 
L.  R.  A.  243,  24  S.  W.  164;  Daggs  v.  OHent 
liis.  Co.  136  Mo.  382,  36  L.  R.  A.  227,  38  S. 
W.  85,  172  U.  S.  657,  43  L.  ed.  652,  19  Sup. 
Ct  Rep.  281.  It  is  therefore  concluded  that 
the  contract  is  a  Missouri  contract,  and  gov- 
erned by  the  laws  of  this  state. 

Being  a  Missouri  contract,  the  statute 
then  in  force  with  respect  to  the  subject-mat- 
ter of  the  contract  entered  into  and  became 
part  thereof,  as  much  so  as  if  copied  therein. 
State  eat  rel.  Wolff  v.  Beming,  74  Mo.  87; 
Reed  v.  Painter,  129  Mo.  loc.  oit.  680,  31  S. 
VV.  920 ;  Havens  v.  Oermania  F.  Ins.  Co.  123 
Mo.  403,  26  L.  R.  A.  107,  27  S.  W.  718; 
White  V.  Connecticut  Mut,  L.  Ins.  Co.  4  Dill. 
177,  Fed.  Gas.  No.  17,646.  The  question 
then  is.  Could  the  parties  themselves  enter 
into  a  contract  either  directly  or  indirectly 
waiving  the  provisions  of  the  statute?  It 
was  head  in  Equitahle  Life  Assttr.  Soc.  v. 
Clcfnents,  140  U.  S.  226,  sub  nom.  Equitable 
Life  Assur.  Soc.  v.  Pettus,  36  L.  ed.  497,  11 
Sup.  Ct.  Rep.  822,  that  sections  6983,  6986, 
supra,  established  a  rule  of  commutation  up- 
on default  in  payment  of  premiums  after  two 
premiums  had  been  paid  on  a  policy  of  life 
insurance,  which  could  not  be  raised  or 
waived  by  express  provision  in  the  contract, 
except  in  the  cases  specified  in  those  stat- 
utes. The  court  said:  "The  manifest  ob- 
ject of  this  statute,  as  of  many  statutes  reg- 
ulating the  form  of  policies  of  insurance  on 
lives  or  against  fires,  is  to  prevent  insurance 
companies  from  inserting  in  their  p)olicies 
conditions  of  forfeiture  or  restriction,  except 
so  far  as  the  statute  permits.  The  statute  is 
not  directory  only,  or  subject  to  be  set  aside 
by  the  company  with  the  consent  of  the  as- 
sured ;  but  it  is  mandatory,  and  controls  the 
nature  and  terms  of  the  contract  into  which 
the  company  may  induce  the  assured  to  en- 
ter. This  clearly  appears  from  the  unequiv- 
ocal words  of  command  and  of  prohibition 
above  quoted,  by  which,  in  §  5983,  'no  policy 
of  insurance'  issued  by  any  life  insurance 
company  authorized  to  Oo  business  in  this 
state  'shall,  after  the  payment  of  two  full 
annual  premiums,  be  forfeited  or  become  void 
by  reason  of  the  nonpayment  of  premium 
thereon,  but  it  shall  be  subject  to  the  follow- 
ing rules  of  commutation;'  and  in  §  5985, 
that  if  the  assured  dies  within  the  term  of 
temporary  insurance,  as  determined  in  the 
former  section,  'the  company  shall  be  bound 
to  pay  the  amount  of  the  policy,'  'anything 
in  the  policy  to  the  contrary  notwithstand- 
ing.' This  construction  is  put  beyond  doubt 
by  §  5986,  which,  by  specifying  four  cases 
(two  of  which  relate  to  the  form  of  the  poli- 
cy) in  which  the  three  preceding  sections 
'shall  not  be  applicable,'  necessarily  implies 
that  those  sections  shall  control  all  cases  not 
BO  specified,  whatever  be  the  form  of  the  pol- 
icy.   ...    It  follows  that  the  insertion  in 
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the  policy  of  a  provision  for  a  different  rule 
of  commutation  from  that  prescribed -by  the 
statute  in  case  of  default  of  payment  of  pre- 
mium after  three  premiums  nave  been  paid, 
as  well  as  the  insertion  in  the  application  of 
a  clause  by  which  the  beneficiary  purports  to 
'waive  and  relinquish  all  right  or  claim  to 
anv  other  surrender  value  than  that  so  pro- 
vided, whether  required  by  the  statute  of  any 
state  or  not/  is  an  ineffectual  attempt  to 
evade  and  nullify  the  clear  words  of  the  stat- 
ute." The  recent  case  of  the  Equitable  Life 
Aasur,  fifoc.  v.  Nixon,  26  C.  C.  A.  620,  48  U. 
S.  App.  482,  81  Fed.  796,  was  a  suit  upon  a 
policy  issued  by  the  company,  a  corporation 
of  the  state  of  New  York,  and  doinsr  ousineas 
in  the  then  territory  of  Washington.  The 
asstired  paid  all  premiums  that  accrued  prior 
to  July  14,  1890,  according  to  the  terms  of 
the  policy,  but  made  default  in  the  payment 
of  the  premium  which  fell  due  on  that  day, 
in  consequence  of  which  the  corporation  in- 
sisted that  the  policy  was  rendered  void. 
The  court  observed:  "That  depends  upon 
whether  the  contract  is  to  be  regarded  as  a 
Washington  or  a  New  York  contract,  for  there 
is  no  statute  of  Washington  affecting  that 
provision  of  the  policy  which  declares  that, 
**ii  any  premium  or  instalment  of  a  premi- 
um on  this  policy  shall  not  be  paid  when  due, 
this  policy  shall  be  void.'  In  the  state  of 
New  York  there  is  such  a  statute,  and  hence 
the  principal  question  in  the  case  is  whether 
the  policy  in  suit  was  a  New  York  contract, 
and  to  be  ruled  in  accordance  with  the  stat- 
ute of  that  state,  or  to  be  governed  by  the 
principles  of  the  common  law,  which  are  in 
force  in  Washington  in  respect  to  such  con- 
tracts of  insurance.  We  think  it  clear  that 
the  policy  in  question  was  a  New  York  con- 
tract ...  It  would  seem  to  be  very 
clear,  therefore,  that  the  rights  and  obliga- 
tions of  the  respective  parties  are  to  be 
measured  and  controlled  by  the  laws  of  that 
state,  subject,  perhaps,  to  any  additional 
limitations  or  conditions  imposed  by  the 
statutes  of  the  state  (then  territory)  into 
which  the  defendant  corporation  went  to  so- 
licit the  business  in  question ;  for  it  may  be 
true  that  every  foreign  corporation  that  en- 
ters a  state  other  than  that  of  its  creation, 
and  there  transacts  business,  does  so  in  sub- 
ordination to  the  statutes  of  the  state  per- 
mitting its  entry  therein,  and  that  no  busi- 
ness transacted  by  virtue  of  the  privilege 
thus  conferred  can,  by  any  sort  of  contract, 
be  removed  from  the  operation  of  the  stat- 
utes of  the  state  permitting  the  business  to 
be  transacted.  But  in  the  present  case,  as 
has  been  said,  there  is  no  Washington  stat- 
ute affecting  that  portion  of  the  policy  here 
in  question."  It  is  manifest  from  this  deci- 
sion that  if  the  statutes  of  Washington  had 
prohibited  the  forfeiture  of  the  policy  upon 
the  ground  of  the  nonpayment  of  premiums 
when  due,  as  do  the  statutes  of  this  state,  the 
conclusion  reached  would  have  been  differ- 
ent. The  rule  to  be  deduced  from  the  au- 
thorities seems  to  be  that,  when  no  statute 
intervenes  prohibiting  it,  a  corporation  doing 
business  by  permission  in  another  state  from 
that  of  its  incorporation  may  by  contract 
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make  the  law  of  the- state  of  its  incorporation 
tlie  applicatory  law  of  the  contract,  but  that, 
where  the  laws  of  the  state  in  which  it  does 
business  by  license  prohibit  such  corpora- 
tions from  making  certain  kinds  of  con- 
tracts, they  can  only  act  in  accordance 
therewith.  As  the  nonforfeiture  clause  in 
§  5983  does  not  come  within  the  exceptions 
specified  in  §  5986,  it  would  seem  that  the 
provision  in  the  policy  with  respect  to  its 
forfeiture  or  lapse,  after  being  in  force  three 
full  years,  by  the  nonpayment  of  premiums,, 
is  void  and  of  no  effect,  and  that  such  statu- 
tory provision  cannot  be  waived. 

While  defendant  does  not  concede  that  the 
policy  in  suit  can  upon  any  theory  be  held 
subject  to  the  statutes  of  this  state,  it  is  in- 
sisted that  the  facts  of  this  case  bring  the 
policy  within  the  exception  provided  by  J 
5986,    as    the    unconditional     commutation 
paid-up    insurance    provided     therein     wai» 
equal,  at  the  time  of  default,  to  that  provid- 
ed by  §  5084  of  the  statute,  and  the  provision 
for  extended  insurance  by  the  express  ternis 
of  the  statute  was  therefore  not  applicable. 
By  the  provisions  of  §  5986,.  supra,  the  three 
preceding  sections  are  made  inapplicable  in 
case  the  policy  shall  contain  a  provision  for 
an   unconditional   cash   surrender  value   at 
least  equal  to  the  net  single  premium  for  the 
temporary     insurance     therefor      provided 
therein,  or  for  the  \mconditional  commuta- 
tion of  the  policy  to  nonforfeitable,  paid-up 
insurance,  for  which  the  net  value  shall  be 
equal  to  that  provided  for  in  §  5984.     The 
policy  was  a  fifteen-year  payment  life.     It 
provided  that,  in  the  event  of  default  after 
being  in  force  three  full  years,  "a  paid-up 
policy  will  be  issued  on  demand  made  within 
six  months  after  such  lapse,  with  surrender 
of  this  policy,  under  the  same  conditions  as 
this  policy  except  as  to  payment  of  premi- 
ums, but  without  participation  in   profits, 
for  an  amount  equal  to  as  many  fifteenth 
parts  of  the  sum  slbove  insured  as  there  shall 
have  been  complete  annual  payments   paid 
thereon  when  said  default  in  the  pfiyment 
of  premiums  shall  be  made."    The  provision 
with  respect  to  a  paid-up  policy  provided  by 
$  5984  of  the  statute  is  as  follows:     That  on 
demand  made  within  sixty  days  of  default 
the  company  ''shall  issue  its  paid-up  pel  icy, 
which,     ...     in  case  of  a   limited    pay- 
ment life  policy,  or  of  a  continued  payment 
endo^mefit  policy  payable  at  a  certain  time. 
.     .     .     or     at    death,     shall     be     for      an 
amount    bearing    such    proportion     to      the 
amount  of  the  original  poiicv  as  the  number 
of  complete  annual  premiums  actually  paid 
shall  bear  to  the  number  of  such  annual  pre- 
miums stipulated  to  be  paid  [also  providing 
for  the  deduction  of  indebtedness,  and   the 
surrender  of  the  original  policy]."     It  is  ar- 
gued  that  this   comparison  of  the    statute 
with  the  policy  must  obviously  be  made  at 
the  date  of  default,  when  the  right  of   the 
insured  to  the  benefit  of  his  reserve  matures, 
and  as  at  this  date,  May,  1891,  Mr.  Cravens 
had  paid  four  premiums,  he  was  entitled   to 
a  commutation  to  paid-up  insurance  of   the 
precise  amount  fixed  by  §  5984;   that    tlio 
method   of    computation    is     identical,    and 
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therefore  the  value  of  the  paid-up  policy  to 
which  the  insured  was  entitled  at  the  time 
of  the  default,  on  mcUcing  demand  thereof, 
was  precisely  what  he  was  entitled  to  under 
the  statute;  that  it  is  immaterial  under  the 
policy  that  he  had  six  months  in  which  to 
make  his  demand,  and  under  the  statute  only 
«xty  days,  or  that  he  failed  to  make  demand 
of  the  company  for  a  paid-up  policy,  and  that 
the  company  waived  this  failure,  aa  the  com- 
parison must  be  made  at  the  date  of  default, 
as  his  rights  under  the  policy  became  fixed 
at  that  time.     We  are,  however,  inclined  to  a 
different  view,  and  that  this  policy  does  not 
come  within  the  ^provisions  of,  luid  is  not 
j^rerned  or  affected  by,  S  5984.    This  sec- 
tion, we  think,  has  reference  solely  to  paid- 
up  policies,  and  gives  the  holder  of  a  policy, 
wto  is  entitled  to  extended  insurance  under 
S  5U83,  the  right  to  compel  the  company, 
within  a  limited  Ume  from  the  beginning  of 
SDch  extended  insurance,  to  convert  the  ex- 
tended insurance  into  a  paid-up  policy  of  a 
prescribed  value,  if  he  so  desire,  but  that  this 
ri/^ht  ceases  at  the  expiration  of  sixty  days 
from  the  date  that  the  unpaid  premium  be- 
comes due,  and,  if  no  demand  be  made  with- 
in that  time,  the  right  to  paid-up  insurance 
no  longer   exists.     No  demand  for  paid-up 
insurance  was  made  in  this  case,  and  this 
section  cannot  be  considered  as  controlling 
the  rights  of  the  parties  to  this  action.     Sec- 
tion 5086   exempts  from  the  control  of  §9 
5983,  5984,  and  5985  policies  of  insurance 
which  contain  a  provision  for  an  uncondition- 
al   cash     surrender    of   a   fixed    minimum 
amount,  and  policies  which  contain  a  provi- 
sion for  unconditional  commutation  to  non- 
forfeitable, paid-up  insurance  of  a  fixed  min- 
imum amount,  and  also  exempts  from  the 
control  of  said  sectiona  cases  wherein  the 
bolder  of  the  policy  Bhall,  within  sixty  days 
after  default  is  made  in  the  payment  of  the 
premium,  surrender   the   policy  and   accept 
from  the  company  another  form  of  policy,  or 
&nch  consideration  as  the  holder  of  the  policy 
may  be   entitled  to  under  it.     This  policy 
eontains  no  pro>vision  for  a  cash  surrender 
value,  nor  has  anything  been  done  by  its 
holder  to  bring  it  within  either  of  the  two 
exempted  cases. 

The  question  then  arises.  Does  the  policy 
provide  for  its  own  unconditional  commuta- 
tion to  nonforfeitable,  paid-up  insurance? 
The  policy  contains  this  provision:  "That 
if  the  premiums  are  not  paid  as  heretofore 
provided,  on  or  before  the  days  when  due, 
then  this  policy  ^all  become  void,  and  all 
payments  previously  made  shall  be  forfeited 
to  the  company,  except  that  ...  if  this 
policy,  after  being  in  force  three  full  years, 
shair  lapse  or  be^mie  forfeited  for  the  non- 
payment of  any  premium,  a  paid-up  policy 
will  be  issued  on  demand,  made  within  six 
months  after  such  lapse,  with  surrender  of 
this  policy,"  etc.  There  can  be  no  question 
but  t&at  it  was  a  condition  precedent  to  the 
ri^^ht  of  the  holder  of  th^  policy  in  question, 
after  it  lapsed  for  the  nonpa3rment  of  pre- 
miums, to  a  paid-up  policy,  that  demand  be 
made  therefor,  with  surrender  of  the  policy, 
within  six  months  after  the  policy  lapsed, 
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and  no  such  demand  could  be  waived  by  de- 
fendant, BO  as  to  affect  plaintiff's  rights. 
Hantliorne  v.  Brooklyn  L,  Ins,  Co.  5  Mo.  App* 
73,  was  a  suit  in  equity  to  enforce  specilic 
performance  of  a  contract  of  life  insurance. 
The  policy  contained  the  following  clause: 
**After  two  annual  payments,  should  the  par* 
ty  wish  to  discontinue  (notice  to  the  com- 
pany being  g^ven  before  the  net  premium 
becomes  due),  the  company  will  issue  a 
paid-up  policy  for  as  many  tenths  of  the 
amount  originally  assured  as  there  have 
been  annual  premiums  paid  in  cash.''  The 
assured  paid  more  than  two  annual  premi- 
ums. On  December  28,  1871,  another  pre- 
mium became  due,  which  he  failed  to  pay. 
In  January,  1872,  he  notified  the  company 
that  he  wanted  to  discontinue  his  policy,  and 
demanded  a  paid-up  policy,  which  the  com- 
pany refused  to  issue,  upon  the  ground  that 
the  assured  had  failed  to  oomnTy  with  the 
conditions  hi  the  provision  of  the  policy 
quoted.  It  was  held  that  by  an  express 
term  of  the  policy  the  defendant  had  a  right 
to  notice,  before  the  then  next  premium  be- 
came due.  of  the  assured's  wish  to  discon- 
tinue, and  to  demand  a  paid-up  policy,  which 
was  a  condition  precedent  to  his  right  there- 
to, and  in  the  absence  of  such  notice  he  was 
not  entitled  to  recover.  Knwpp  v.  Homeo' 
pathic  Mut.  L.  Ins,  Co.  117  U.  S.  411,  29  L. 
ed.  960,  6  Sup.  Ot.  Rep.  807,  was  a  suit  upon 
a  policy  of  life  insurance  which  provided 
"that  unless  this  policy  shall  be  surrendered, 
and  such  paid-up  policy  shall  be  applied  for, 
within  ninety  aays  after  such  nonpayment 
as  aforesaid,  then  this  policy  shall  be  void, 
and  of  no  effect;"  and  it  was  held  that  the 
surrender  of  the  policy,  and  the  applicatioif 
for  a  paid-up  policy,  within  ninety  days  aft- 
er nonpayment  of  the  premium,  were  condi- 
tions precedent  to  plaintiff's  right  to  recover. 
The  same  rule  is  announced  with  respect  to 
policies  containing  similar  provisions  in  the 
following  cases:  Sheerer  v.  Manhatto/n  L. 
Ins.  Co.  16  Fed.  720;  Northwestern  Mut.  L. 
Ins.  Co.  V.  Baxhour,  92  Ky.  427,  15  L.  R.  A. 
449,  17  S.  W.  796 ;  Hudson  v.  Knickerbocker 
L.  Ins.  Co.  28  N.  J.  Eq.  167 ;  Cofey  v.  Uni- 
versal L.  Ins.  Co.  10  Biss.  354,  7  Fed.  301. 
Price  V.  Connecticut  Mut.  L.  Ins.  Co.  48  Mo. 
App.  281,  was  a  suit  upon  a  life  insurance 
policy  containing  this  provision,  viz.:  "If. 
after  the  payment  of  two  or  more  annual  pre- 
miums as  above,  any  subsequent  premium  or 
instalment  of  premium  be  not  paid  when  due, 
said  company  do  thereupon  and  thereafter, 
and  upon  the  same  consideration  bereinbe(pre 
set  forth,  but  without  further  payment  of 
premiums,  insure  said  life  for  said  term,  but 
only  in  a  sum  to  be  ascertained  by  the  table 
of  paid-up  insurance  indorsed  herein,  and 
hereby  made  a  part  of  this  contract;  such 
sum  to  be  payable  at  the  time  and  place,  and 
in  the  manner,  and  to  the  persons  above 
named."  In  that  case  the  assured  died  aft- 
er having  paid  two  full  annual  premiums  on 
said  policy.  The  last  instalment  was  paid 
March  4,  1888.  The  administrator  of  the 
assured  claimed  that  the  policy,  at  the  date 
of  the  payment  of  the  lapo  instalment  of  pre- 
miums, had  acquired  a  net  value  of  $80,  to 
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be  computed  acoordiiig  to  the  terms  of  the 
policy,  and  that  three  fourths  of  such  net 
value,  taken  and  applied  as  a  net  single  pre- 
mium for  temporary  insurance  for  the  full 
amount  written  in  the  policy,  entitled  the 
insured  to  temporary  insurance  for  $2,000 
for  a  term  expiring  March  4,  1889,  and 
brought  suit  for  that  sum.  The  defendant 
company  resisted  the  recovery  on  the  ground 
that  the  value  of  the  policy,  and  the  amount 
which  the  representatives  of  the  assured 
were  entitled  to  recover  thereunder,  must  be 
determined  by  the  terms  of  the  contract  be- 
tween the  assured  and  the  company,  and  not 
by  the  provisions  of  the  statute  of  the  state 
of  Missouri,  the  proviuons  of  wiiich  were  ex- 
pressly waived  by  the  parties,  and  were  in- 
applicable under  the  exceptions  made  by  S 
5980.  As  there  had  been  more  than  two  full 
annual  premiums  paid  on  the  policy,  plain- 
tift  claimed  temporary  insurance  under  § 
5983,  but  the  court  hdd  that  the  clause  in 
the  policy  quoted  provided  for  the  uncondi- 
tional coinmutation  of  the  policy  to  nonfor- 
feitable, paid-up  insurance,  that  the  policy 
eauie  within  the  second  exception  of  S  5986, 
and  that  plaintiff  was  entitled  to  paid-up  in- 
surance according  to  the  terms  of  the  policy, 
and  not  to  temporary  insurance  under  the 
provisions  of  §  5983.  It  does  not  appear 
that  the  policy  in  suit  in  that  case  required 
that  a  demand  for  a  paid-up  policy  be  made 
on  the  company  at  any  time  before  it  would 
agree  to  i^sue  such  a  policy,  in  which  event 
plaintiff's  policy  would  have  been  a  condi- 
tional one,  and  would  have  entitled  the  hold- 
er to  temporary  insurance  for  the  face  of  the 
policy  under  §  5983.  But  in  the  case  at  bar 
'the  policy  required  that  demand  be  made  for 
a  paid-up  policy  within  six  months  after  de- 
fault in  the  payment  of  premium  before  the 
holder  was  entitled  to  a  paid-up  policy. 
Whether  the  holder  would  exercise  tJiat  right 
or  not  was  discretion&ry  with  him,  and  not 
for  defendant  to  decide  for  him.  It  follows 
that  the  policy  in  suit  is  not  governed  by  § 
5980. 

It  is,  however,  controlled  by  §§  5983  and 
6985.  By  §  5983,  three  fourths  of  the  net 
reserve  is  applied  on  the  policy  as  a  single 
premium,  which  continues  the  full  amount 
of  the  policy  in  force,  and  then  prescribes  a 
rule  for  fixing  the  term  for  which  such  tem- 
porary insurance  shall  be  in  force.  By  § 
5985  it  is  provided  that,  if  the  death  of  the 
assured  occur  within  the  term  of  temporary 
insurance  covered  by  the  policy,  the  company 
shall  be  bound  to  pay  the  amount  of  the  pol- 


icy, less  the  unpaid  premiums,  with  com- 
pound interest  tnereon  at  6  per  cent.  The 
policy  was  a  fifteen-year  endowment,  issued 
May  11,  1887,  for  $10,000.  Age  of  the  as- 
sured at  that  time  was  forty-nine  years. 
Four  annual  premiums  of  $589.50  were  paid 
on  it,  default  being  made  in  the  payment  of 
the  premium  which  fell  due  May  11,  1891. 
Its  net  value,  based  upon  American  experi- 
ence table  of  mortality,  with  interest  at  4i 
per  Qent  at  the  date  of  default  in  payment 
of  premium,  was  $1,957.21.  Under  S  5983 
of  the  Revised  Statutes,  1879,  three  fourths 
of  the  net  value,  or  $1,467.91,  is  applied  as 
a  single  premium  for  temporary  insurance 
at  the  attained  age  of  the  insured  at  the  time 
of  default  in  payment  of  premium.  The  in- 
sured, at  time  of  default  in  premium  in  this 
case,  being  fifty- three  years  old,  and  the 
amount  to  be  applied  as  a  single  premium  for 
temporary  insurance  $1,467.91,  the  insurance 
is  in  force  for  a  period  of  nine  years  and 
seventy-one  days  from  date  of  lapse,  May  11, 
1891,  and  upon  this  basis  plaintiff  is  entitled 
to  recover. 

It  is  well  settled  that  the  legislature  of 
the  state  has  the  power  to  pass  laws  regu- 
lating and  prescribing  rules  by  which  for- 
eign insurance  companies  may  do  business 
in  this  state,  and  to  prohibit  them  from  do- 
ing so  altogether,  if  so  inclined.  Paul  v. 
Virginiay  8  Wall.  168,  19  L.  ed.  357 ;  8iaie 
V.  Stone,  118  Mo.  388,  25  L.  R.  A.  243,  24 
S.  W.  164;  Hooper  v.  California,  155  U.  S. 
648,  39  L.  ed.  297,  6  Inters.  Com.  Rep.  610, 
16  Sup.  Ct.  Rep.  207 ;  Dagga  v.  Orient  Ins. 
Co.  136  Mo.  382,  35  L.  R.  A.  227,  38  S.  W. 
85.  This  case  has  recently  been  affirmed 
by  the  Supreme  Court  of  the  United  States. 
It  logically  follows  that  in  passing  the  sec- 
tions of  the  statute  quoted  the  l^slature 
did  not  exceed  the  powers  conferred  upon  it 
by  the  state  Constitution,  and  that  such  leg- 
islation is  not  in  conflict  with  any  provision 
of  the  Constitution  of  the  United  States. 

For  these  considerations,  toe  reverse  the 
judgment y  and  remand  the  cause,  with  di- 
rections to  the  court  below  to  enter  up  judg- 
ment for  plaintiff  in  accordance  with  the 
views  herein  expressed. 

Oantt,  Ch.  J.,  and  Sherwood,  Braee, 
and  Robinson,  JJ.,  concur.  Marslutll, 
J.,  absent.     Valliant,  J.,  not  sitting. 

Rehearmg  denied. 

Affirmed  by  Supreme  Court  of  United 
States,  May  28,  1900. 
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STATE  of  New  Hampshire 

V. 

Walter   E.   DOW. 

( N.  H ) 

A  ■  (at ate  niaklnip  It  vnlavrfnl  to  llsli 


In  any  of  the  nt reams,  ponds,  or  lakes  of 
the  state  fur  brook,  speckled,  or  lake  trout 
with  Intent  to  sell  or  trade  fish  so  caught  Is 
not  nnconstltutional  as  operating  to  f^lTe 
wealthy  sportsmen  more  than  their  Just  and 
equal  share  of  the  flsh. 
A     statute     forblddlnir    llaKInar     for 


Note. — As  to  equal  rights  in  respect  to  tak- 
ing oysters  or  flsh  from  public  waters,  see  note 
to  LouIsYllIe  Safety  Vault  &  T.  Co.  t.  Loul87ille 
&  N.  R.  Co.  (Ky.)  14  L.  R.  A.  on  page  582; 
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also  Blttenhaus  t.  Johnston  (Wis.)  32  L.  R.  A. 
880;  State  v.  Hlgglns  (S.  C.)  88  L.  R.  A.  561  : 
and  Gustafson  t.  State  (Tex.)  43  L.  R.  A.  615. 
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trout  irith  intent  to  sell  or  trade  tke 
Aiih  cansrht  Is  a  valid  ezerclae  of  the  legisla- 
tive power  to  enact  equal  laws  for  the  protec- 
tion of  the  public  right  of  fishery,  and  of  the 
police  power  of  the  state. 

(July  27,  1900.) 

OUBMISSION   upon   an  agreed  statement 
0   of  facts  of  a  case  arising  under  an  in- 
dictment charging  defendant  with  violation 
of  a  statute  against  the  capturing  of  fish 
for  sale.     Verdict  for  the  State. 
The  facts  are  stated  in  the  opinion. 
Jfr.  F.  M.  Beekford,  for  the  State: 
Lake  Winnipiseogee  is  navigable,  and  the 
property  of  the  state. 

Htate  V.  Oilmanton,  14  N.  H.  467 ;  Thamp- 
ton  V.  Androscoggin  River  Improv.  Co.  64 
N.  H.  545. 

Judicial  notice  will  be  taken  of  the  geog- 
raphy of  the  countrj'. 
State  V.  Gilmanton,  14  N.  H.  477. 
Large  natural  ponds  are  held  by  the  state 
in  trust  for  public  use. 

Concord  Mfg.  Co.  v.  Robertson,  66  N.  H. 
4,  18  L.  R.  A.  679,  25  Atl.  718. 

They  must  be  regarded  as  held  in  trust 
for  the  best  interest  of  the  public,  for  com- 
merce and  navigation,  and  for  all  the  legiti- 
mate and  proper  uses  to  which  they  may  be 
made  subservient. 

Connecticut  River  Lumber  Co.  v.  Olcott 
Falls  Co.  65  N.  H.  387,  13  L.  R.  A.  826,  21 
Atl.  1090. 

The  right  of  capture  and  appropriation  of 
fish  is  subject  to  regulation  and  control  by 
the  representatives  of  the  people,  so  that 
there  shall  continue  to  be  a  common  property. 
State  V.  Theriault,  70  Vt.  617,  43  L.  R. 
A.  290,  41  Atl.  1030. 

State  legislatures  have  an  undoubted 
right  to  pass  such  restrictive  laws. 

13  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  572; 
State  V.  Roberts,  69  N.  H.  267,  47  Am.  Rep. 
199;  State  v.  Campbell,  64  N.  H.  403,  13 
Atl.  585. 

Under  the  law  no  person  or  property  is  sub- 
ject to  unreasonable  restraints  or  burdens. 
It  is  a  reasonable  restraint,  and  one  cal- 
culated to  preserve  the  public  (good)  peace 
without  infringing  on  the    rights    of    any 
citizen. 
f^tate  T..White,  64  N.  H.  48,  6  Atl.  828. 
Messrs.   Je'well,  O'wen,  Sc  Veasey,  for 
defendant : 

The  rifrht  to  catch  fish  for  food  is  a  fun- 
damental right  of  prime  importance,  so 
recognized  from  earliest  times,  and  so  re- 
garded to-day. 

The  statute,  which  prohibits  any  person 
to  engage  in  thf  business  or  occupation  of 
fii^hin^  on  any  stream  or  pond  at  any  time 
with  intent  to  sell  or  trade  fish  so  caught, 
while  at  the  same  time  permitting  everyone 
to  fish  and  destroy  trout  in  the  same  waters 
without  restriction  if  they  are  not  caught 
with  intent  to  sell  or  trade,  seems  unwar- 
ranted  and  unconstitutional. 

The  sportsman,  with  all  his  friends,  can 
flsh  and  kill  hundreds  where  defendant  kills 
one.  The  sportsman  does  not  fish  to  sell; 
he  disposes  of  his  magnificent  and  enorm- 
ous catches  to  friends  gratuitously,  and 
n.^cs  the  public  print  to  advertise  his 
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dfehievements.  He  has  violated  no  law.  He 
kills  more  trout  than  a  score  like  defend- 
ant can  kill.  He  gives  away  a  hundred  and 
is  protected  in  the  slaughter.  Defendant 
sells  five  to  procure  other  food  for  his  im- 
poverished family,  and  is  put  in  jail  to  pro- 
tect the  trout. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court : 

"The  power  to  enact"  fish  and  game  "laws 
was  exercised  previous  to  the  adoption  of 
the  Constitution,  and  it  has  been  so  long 
used,  and  so  beneficially  for  the  public,  that 
it  ought  not  now  to  be  called  in  question.'' 
State  V.  Roberts,  59  N.  H.  256,  257,  47  Am. 
Rep.  199.  "The  duty  of  preserving  the 
fisheries  of  a  state  from  extinction,  by  pro- 
hibiting exhaustive  methods  of  fishing, 
.  .  .  is  as  clear  as  its  power  to  secure 
to  its  citizens,  as  far  as  possible,  a  supply 
of  any  other  wholesome  food."  Lawton  v. 
Steele,  152  U.  S.  133,  139,  38  L.  ed.  385,  389, 
14  Sup.  Ct.  Rep.  499.  "From  the  earliest 
traditions,  the  right  to  reduce  animals 
fercB  natures  to  possession  has  been  subject 
to  the  control  of  the  law-giving  power." 
Qeer  v.  Connecticut,  161  U.  S.  519,  522,  40 
L.  ed.  793,  794,  16  Sup.  Ct.  Rep.  600.  "The 
protection  and  preservation  of  game  has 
been  secured  by  law  in  all  civilized  coun- 
tries, and  may  be  justified  on  many 
grounds."  Phelps  v.  Racey,  60  N.  Y.  10, 
14,  19  Am.  Rep.  140;  Lawton  v.  Steele, 
119  N.  Y.  226,  234,  7  L.  R.  A.  134,  23  N.  E. 
878.  In  the  exercise  of  this  power,  the  leg- 
islature regulates  the  time  and  method  of 
taking  fish  or  game,  and  prohibits  the  tak- 
ing by  one  who  has  already  taken  a  certain 
quantity.  State  em  rel.  Corcoran  v.  Chapel, 
64  Minn.  130,  32  L.  R.  A.  131,  66  N.  W.  205. 
The  authority  to  enact  these  limitations 
fiows  from  the  power  to  prohibit,  and  this 
rests  upon  the  proposition  that  the  individ- 
ual has  no  vested  right  in  fish  and  wild  game 
not  reduced  to  possession.  State  v.  Roberts, 
59  N.  H.  484,  486. 

In  the  present  instance  the  legislature  has 
enacted  that  "any  person  who  shall,  for  the 
whole  or  any  part  of  the  time,  engage  in 
the  business  or  occupation  of  fishing  on  any 
of  the  streams  or  ponds  of  this  state  for  the 
brook  or  speckled  trout,  or  in  the  lakes 
thereof  for  lake  trout,  with  intent  to  sell 
or  trade  fish  so  caught,"  shall  be  pm»shed. 
Laws  1899,  chap.  22.  The  defendant  claims 
that  this  law  is  unconstitutional,  assigning 
as  one  reason  for  his  contention  that  the  act 
operates  to  give  the  wealthy  sportsmen 
more  than  their  just  and  equal  share  of  the 
fish.  It  is  not  apparent  in  what  way  the 
defendant  is  deniea  any  right  granted  to 
others.  If  "they  may  fish,  so  may  he;  and 
the  prohibition  of  his  fishing  with  intent  to 
sell  the  fish  to  them  equally  enjoins  them 
from  fishing  with  intent  to  sell  their  fish 
to  him.  "The  statute  makes  no  discrimina- 
tion. .  .  .  Everybody  is  prohibited." 
True  it  is  that  the  prohibition  affects  some 
more  than  others.  "Such  is  necessarily  the 
effect  of  all  restrictive  laws.  .  .  .  The 
eauality  of  the  Constitution  is  the  equality 
of  persons,  and  not  of  places, — ^the  equality 
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of  right,  and  not  of  enjoyment.  A  law  that 
confers  equal  rights  on  all  citizens  of  the 
state,  or  subjects  them  to  equal  burdens, 
and  inflicts  equal  penalties  on  every  person 
who  violates  it^  is  an  equal  law."  State  v. 
Oriffin,  69  N.  H.  1,  29,  aO,  41  L.  R.  A.  177, 
39  Atl.  260. 

It  is  further  argued  that  the  act  is  not 
calculated  to  promote  the  end  sought,  that 
it  does  not  protect  the  fisheries  of  the  state, 
and  so,  not  being  an  exercise  of  the  police 
power,  is  an  unwarranted  invasion  of  the 
private  rights  of  individuals.  This  claim 
has  no  foundation  in  fact.  The  restraint 
of  the  acts  of  those  who  make  a  business  of 
fishing  must  inevitably  tend  to  decrease  the 
number  of  fish  caught,  and  whether  this  was 
a  wise  means  by  which  to  accomplish  the 
legitimate  end  was  a  question  for  the  legis- 
lature. State  V.  Marshall^  64  N.  H.  549,  1 
L.  R.  A.  51,  16  Atl.  210;  State  v.  OHffm,  69 
N.  H.  1,  41  L.  R.  A.  177,  39  Atl.  260; 
Phelps  V.  Racey,  60  N.  Y.  10;  American 
Exp.  Co.  V.  People,  133  111.  649,  9  L.  R.  A. 
138,^24  N.  E.  758;  Allen  v.  Wyckoff,  48  N. 
J.  L.  90,  2  Atl.  659.  "It  is  a  matter  of  com- 
mon knowledge  that  the  rapid  depletion  of 
game  ...  is  caused  by  its  indiscrimin- 
ate slaughter  by  *pot  hunters,'  who  kill  it 
for  the  general  market.  The  practical  ques- 
tion which  confronted  the  legislature  was 
how  to  prevent  the  undue  depletion  of  such 

fame  from  this  cause.  This  could  only  be 
one  by  adopting  some  means  that  would, 
as  far  as  possible,  prevent  the  ^ame  from 
becoming  a  subject  of  commerce  in  the  gen- 
eral market."  State  ex  rel.  Corcoran  v. 
Chapel  64  Minn.  130,  132,  32  L.  R,  A.  131, 
66  X.  W.  205. 

The  defendant  cites  no  case  to  sustain  his 

Position;  but  in  the  dissenting  opinions  of 
ustices  Field  and  Harlan  in  Oeer  v.  Con- 
necticut, 161  U.  S.  519,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600,  it  was  reasoned  that  a 
restriction  upon  the  sale  of  game  lawfully 
killed  was  an  unjustifiable  interference 
with  the  right  of  property  thereby  acquired 
in  the  game,  that  upon  the  killing  the  prop- 
erty became  absolute,  and  that  a  state  could 
not  enact  that  the  right  acquired  should  be 
a  qualified  one  only.  This  reasoning  is  sat- 
isfactorily answered  by  that  of  the  majority 
of  the  court,  and  by  the  reasoning  of  state 
courts  in  cases  which  have  come  before 
them.  "It  being  conceded  that  the  state, 
under  its  general  police  power,  may  lawfully 
prohibit  the  killing  of   the    game   birds   in 


question,  it  may,  of  course,  control  sucb 
killing,  and  the  times  and  purposes  thereof.. 
It  may  lawfully  enact  that  they  may  be  killed 
and  sold  and  held  for  sale  only  for  domes- 
tic consumption.  The  state,  in  the  exer- 
cise of  its  power,  instead  of  prohibiting  the 
killing  altogether,  permits  the  person  kill- 
ing them  to  acquire  only  a  qualified  right 
in  them."  State  v.  Geer,  61  Conn.  144,  162^ 
13  L.  R.  A.  804,  3  Inters.  Com.  Rep.  732,  22 
Atl.  1012;  State  ex  rel.  Corcoran  v.  Chapel^ 
64  Minn.  130,  32  L.  R.  A.  131,  66  N.  W.  205. 
*'The  legislature  has  never  conferred  an  ab- 
solute property  in  quail  upon  the  person- 
who  might  kill  the  same.  The  killing  of 
quail  .  .  .  was  permitted,  not  for  sale^ 
— ^not  to  go  upon  the  market  as  an  article  of 
commerce, — but  for  the  mere  use  of  the  per- 
son who  killed  the  birds.  The  person  kill- 
ing quail  under  this  statute  has  but  a  quali- 
fied property  in  the  birds  after  they  are- 
killed.  He  may  consume  them.  If  a  tres- 
passer should  take  them  from  him,  he  might 
maintain  an  appropriate  action  to  regain 
the  possession.  But  the  law  which  author- 
ized him  to  kill  the  quail  has  withheld  the 
right  to  sell,  or  the  right  to  ship  for  the 

Surpose  of  sale,  and  when  such  person  uii- 
ertakes  to  ship  for  sale  he  is  undertaking 
to  assert  a  right  not  conferred  by  law.  The 
act.  therefore,  does  not  destroy  a  right  of 
property,  because  no  such  right  exists." 
American  Exp.  Co.  v.  People,  133  111.  649, 
9  L.  R.  A.  138,  24  N.  E.  768.  "The  question 
of  individual  enjoyment  is  one  of  public  pol- 
icv,  and  not  of  private  right."  Gecr  v.  Con- 
necticut, 161  U.  S.  519,  40  L.  ed.  793,  16  Sup. 
Ct.  Rep.  600.  "The  cases  cited  abundantly 
establish  the  doctrine  that  it  is  competent 
for  the  legislature,  for  the  purpose  of  protect- 
ing game  or  fish,  to  absolutely  prohibit  the 
sale  of  fish  or  game  caught  within  the  lim- 
its of  the  state  during  a  closed  season,  or 
during  the  entire  year."  People  v.  O'Neill 
110  Mich.  324,  33  L.  R.  A.  696,  68  N.  W,  227. 
The  statute  in  question  is  a  valid  exercise 
of  the  legislative  power  to  enact  equal  laws 
for  the  protection  of  the  public  right  of 
fishery.  It  imposes  upon  all  persons  alike 
"restrictions  and  limitations  upon  the  time 
and  manner  of  taking  fish."  State  v. 
Roberts,  59  X.  H.  256,  47  Am.  Rep.  109. 

In  accordance  "v^nith  the  stipulation  in  the 
case,  the  order  must  be: 

Verdict  directed  for  the  State. 

All  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


W.  S.  FLEMING  et  al. 

V. 

Maggie  S.  BORDEN,  Appt. 

(126  N.  C.  450.  127  N.  C.  214.) 

1.     The  receipt  by  the  creditor's  a^ent 


of  the  money  stipulated  for  In  an 
agrreement  between  debtor  and  creditor  for 
extension  of  a  debt  Is  sufficient  to  make  the 
contract  binding  so  as  to  discharge  the  surety. 
2.  That  Interest  paid  for  the  extension 
of  time  for  payment  of  a  debt  is  usurious 


Note. — Effect  of  usurp  in  consideration  for  exten- 
sion of  time  to  principal  on  surety*s  liability, 

1.  Effect  of  payment  of  usury. 
II.  Effect  of  contract  to  pay  usury. 
ITT.  Summary. 

r>.3  L.  R.  A. 


I.  Effect  of  payment  of  usury. 

The  case  of  Flemtxo  v.  Borden  holds  that  a 
surety  Is  released  by  a  contract  for  an  extension 
of  time,  made  by  the  principal  debtor  and  the 
creditor  without  the  consent  of  the  surety,  al- 
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'wP.I  not  destroy  the  contract  for  the  ex- 
tennion,  so  as  to  preyent  a  releage  of  the 
tarHj's  liability. 

3.  That  *  'vromitii  ttIio  mortipaffed  lier 
property  for  lier  Imaband's  debt  1« 
dead,  and  no  administrator  has  been  ap- 
pointed for  her  property  and  no  guardian  for 
her  children,  so  that  there  is  no  one  to  pay 
the  debt  at  the  time  of  a  contract  for  its  ex- 
tension, will  not  prevent  the  extension  from 
operating  as  a  discharge  of  the  mortgage. 

4.  The  role  tliat  irhen  tlie  tmatee  is 
barred  by  tbe  atatvte  of  Umitattoiia 
the  cestui  que  trust  Is  also  barred  has  no 
application  to  a  case  where  the  deed  creat- 
ing the  trust  authorizes  the  cestui  que  trust 
to  convey  the  property,  and  directs  the  trustee 
to  join  in  the  deed,  under  which  authority  the 
propert3'  l>  mortgaged  by  an  instrument  in 
which  the  trustee  conveys  in  fee  simple,  after 
which  he  dies,  since  he  has  no  Interest  to 
descend  to  his  heirs  against  which  the  stat- 
ate  can  run. 


On  rehearing. 

5.  A  irlfe  v«-ho  executes  a  mortffase  on 
ber  separate  property  to  secure  her  hus- 
band's debt  occupies  the  position  of  a  surety, 
and  is  discharged  from  liability  by  an  agree- 
ment for  extension  of  payment,  made  without 
her  knowledge  or  consent,  notwithstanding  the 
contract  of  forbearance  was  based  upon  a 
usurious  consideration. 

6.  A  purcbaser  of  land  at  a  mort- 
vaffee*M  nale  aeQulrea  no  title,  legal  or 
equitable,  where  the  mortgage  was  given  by  a 
wife  to  secure  her  husband's  debt,  and  the 
lien  on  the  land  has  been  discharged  by  an 
agreement  for  an  extension  of  time,  made 
without  her  knowledge  or  consent. 

7.  Infant  cblldren  of  a  woman  vrbo  bas 
mortaaffed  ber  property  as  security 
for  ber  bvsband's  debt  are  not  estopped 
from  asserting  their  title  in  case  the  property 
is  sold  after  her  obligation  is  discharged  and 
she  has  died,  as  against  a  purchaser  in  good 


thoash  the  consideration  for  such,  extension  is 
the  payment  of  usury.  This  is  In  accord  with 
tbe  weight  of  authority. 

There  has  been  some  conflict  in  the  different 
ststes,  and  even  in  decisions  of  the  courts  in  the 
same  state,  on  this  question.  In  Missouri,  New 
York,  and  North  Carolina  the  contrary  has  been 
held,  bat  such  decisions  have  been  overruled. 

In  the  following  cases  it  is  held  that  a  surety 
if  released  by  an  extension  of  time  granted  to 
the  debtor  by  the  principal,  although  the  con- 
sidemtion  for  such  extension  Is  the  payment  of 
usury  •  Vary  v.  Norton,  6  Fed.  808 ;  Cox  v. 
Mobile  &  G.  B.  Co.  44  Ala.  611 ;  Nlblack  v.  Cham- 
penr.  10  S.  D.  1C5.  72  N.  W.  402;  Camp  v. 
lloweil,  37  Ga.  312;  Scott  v.  Saffold,  37  Ga. 
3K4;  Knight  V.  Hawkins,  93  Ga.  709,  20  S.  E. 
2ii6:  Kennedy  v.  Kvans,  31  III.  258;  Danforth 
T.  Semple,  73  111.  170  ;  Myers  v.  First  Nat.  Bank, 
T8  111.  257;  Harbert  v.  Dumont,  3  Ind.  346; 
l^mmon  v.  Whitman,  75  Ind.  318,  39  Am.  Rep. 
150 ;  Kennlngham  t.  Bedford,  1  B.  Mon.  325 ; 
Duncan  v.  Reed,  8  B.  Mon.  382;  Stillwell  v. 
Amron,  60  Mo.  539,  33  Am.  Rep.  517;  Wild  v. 
Howe,  74  Mo.  551 ;  Blllington  v.  Wagoner,  33 
X  Y.  31 ;  Lal'arge  v.  Herter,  9  N.  Y.  241;  Draper 
T.  Trescott,  29  Barb.  401 ;  National  Bank  v. 
Place,  15  Hiin,  564 ;  Froude  v.  Bishop,  25  App. 
DIv.  514,  40  N.  Y.  Supp.  955;  Scott  v.  Harris, 

76  X.  C.  205 ;  White  v.  Whitney,  51  Ind.  124 ; 
Holllngsworth    t.    Tomlinson,    108    N.    C.    245, 

12  8.  E.  989 :  Grafton  Bank  v.  Woodward,  5  N. 
U.  99.  20  Am.  Dec.  566 ;  Blazer  v.  Bundy,  15 

Ohio  St.  57  ;  Osbom  v.  Low,  40  Ohio  St.  347 ; 

<;ray son's  Appeal,  108  Pa.  581 ;   Stone's  River 
Nat.  Bank  ▼.  Walter,  104  Tenn.  11,  55  S.  W. 

301 :  Mann  v.  Brown,  71  Tex.  241,  9  S.  W.  Ill ; 

AostJn  ▼.  Dorwln,  21  Vt.  38;  Turrill  v.  Boyn- 

ton.  23  Vt.  142 ;  Armlstead  v.  Ward,  2  Patton 

4k  H.  (Ta.)    504;  Glenn  v.  Morgan,  23  W.  Va. 

467;  Hamilton  v.  I'routy,  50  Wis.  592,  36  Am. 

lUp  866,  7  N.  W.  659;  Riley  v.  Gregg,  16  Wis. 

<«6. 
And  the  name  was  said  to  be  the  rule  in  the 

lolUiwlxkg  cases :     Montague  v.  Mitchell,  28  111. 

4<'l:  Wfttmer  ▼.  Klllson,  72  111.  301;  Abel  v. 

Alexander,  45  Ind.  520,  15  Am.  Rep.  270 ;  Forbes 

T.  Sheppard.  98  N.  C.  Ill,  3  S.  E.  817 ;  Parsons 

▼.  Ilarrold,  46  W.  Va.  122,  32  S.  E.  1002. 
The  receipt  of  Interest  in  advance,  although 

at  a  usarlous  rate,  will  support  a  contract  to 

forbear;   and,   if  made  without  the  knowledge 

or  assent  of  the  surety  to  the  obligation,  will 

ezooerate  blm  from  Uublllty.     Holllngsworth  v. 

TjiBllnson,  108  N.  C.  245.  12  S.  E.  989 ;  Still- 

vHl  V.  Aaron.  69  Mo.  539.  33  Am.  Rep.  517  ; 

.Vihfack  r.   Champeny,  10  S.  D.  165,  72  N.  W. 

402.     In  tbe  last  case  it  was  said:     "The  au- 

53L.R.  A. 


thoritles  are  conflicting,  but  we  think  the  bet- 
ter rule  is  that,  where  the  usurious  interest  has 
been  paid,  as  In  this  case,  it  constitutes  a  suf- 
ficient consideration  for  the  extension." 

So,  "where  a  bond  creditor,  by  agreement 
with  his  debtor,  takes  interest  on  his  debt  by 
anticipation,  that  will.  In  effect,  be  giving  time 
to  the  debtor,  and  will  discharge  the  surety." 
Scott  V.  Safford,  37  Ga.  884. 

In  Abel  v.  Alexander,  45  Ind.  529,  15  Am.  Rep. 
270,  it  was  said:  "This  court  has  repeatedly 
decided  that  the  payment  of  usurious  Interest 
in  advance  constituted  a  sufliclent  consideration 
to  support  an  agreement  to  extend  the  time  of 
payment  of  the  principal.  Harbert  t.  Dumont, 
3  Ind.  346:  Redman  v.  Deputy,  26  Ind.  338; 
Calvin  V.  Wifegam,  27  Ind.  489 ;  Cross  v.  Wood, 
30  Ind.  .378.  The  ruling  in  the  above  cases  was 
based  upon  two  grounds  :  (1)  That  the  payment 
included  legal  interest :  (2)  that,  although  the 
usurious  interest  might  be  recovered  back  in  an 
independent  action,  or  might  l>e  recouped  in  an 
action  upon  the  note,  the  use  of  the  usurious  in- 
terest constituted  a  sufliclent  consideration  for 
the  agreement  to  extend  the  time  of  payment  of 
the  principal  of  the  note." 

And  a  surety  on  a  note  will  be  discharged  by 
an  extension  of  time  where  the  consideration 
for  the  extension  is  the  payment  In  advance  of 
usurious  interest  after  the  maturity  of  the  note 
without  the  consent  of  the  surety.  Knight  v. 
Hawkins,  93  Ga.  709,  20  S.  B.  266. 

And  the  payment  of  usury  In  advance  for  an 
extension  of  time  will  discharge  a  surety  not 
consenting.  Duncan  v.  Reed.  8  B.  Mon.  382. 
In  this  case  it  was  said  that  if  the  contract  was 
to  pay  usury  thereafter,  it  is  no  discharge  of 
the  surety. 

The  payment  of  interest  by  the  maker  on  an 
overdue  note  from  the  date  of  maturity  to  a  date 
in  the  future  is  a  valid  consideration  for  an 
agreement  to  extend  the  payment  to  such  date, 
and  will  discharge  a  surety  if  made  without 
his  knowledge.  Grayson's  Appeal.  108  Pa.  581. 
In  this  case  it  was  held  that  it  was  not  material 
whether  such  interest  was  usurious,  as  the  ex- 
cess could  be  applied  to  the  principal,  and  the 
lawful  interest  paid  in  advance  was  a  good  con- 
sideration for  an  extension. 

In  Grayson's  Appeal,  108  Pa.  581,  supra,  the 
case  of  Hartman  v.  Danner,  74  Pa.  86,  was  dls- 
tlnguislied,  ns  there  the  consideration  was  the 
payment  of  usury  only,  not  interest,  after  the 
maturity  of  the  obligation  in  advance  for  furth- 
er time :  and  as  the  law  at  once  applied  the 
usury  to  the  debt  overdue  there  remained  no 
valid  consideration  for  the  contract.  Bul  in 
this  case  time  was  given  in  consideration  of  the 
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faith  of  the  title  secured  at  the  mortgagee's 
8ale«  where  they  had  no  knowledge  of  the  facts 
so  as  to  make  them  guilty  of  fraud  In  permit- 
ting the  mortgage  to  remain  uncanceled. 
8.  A  motion  for  a  nei^  trial  for  neiprly 
discovered  evident)^  cannot  be  considered 
on  a  petition  to  rehear  on  appeal,  even  if  due 
diligence  has  been  shown. 

(May  1,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Beaufort 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
J/r.  A.  O.  Oaylord,  for  appellant: 
J'>eu  if  the  a^ecinent  to  extend  the  time 
of  payment  of  the  note  was  made,  it  was 
usurious  and  void,  and  therefore  not  such  a 


binding  contract  as  would  discharge  the 
surety. 

First  Nat.  Bank  v.  Lincherger,  83  N.  C, 
454,  35  Am.  Rep.  682;  Ward  v.  Sugy,  113  N. 
C.  489,  24  L.  R.  A.  280,  18  S.  E.  717. 

The  $50  charged  was  not  for  interest  to  be- 
come due,  but  was  a  payment  for  time  that 
had  expired,  and  when  paid  was  not  in  excess 
of  the  amount  actually  due. 

7  Wait,  Act.  &  Def.  p.  421. 

Sticknej's  letter  to  Brown  directed  him  to 
pay  the  $50  to  J.  L.  Fowie,  and  to  notify 
him.  Notice,  in  this  case,  was  necessary  to 
make  this  transaction  a  payment. 

Strayhorn  v.  Webb,  47  N.  C.  (2  Jones,  L.> 
199,  64  Am.  Dec.  680;  Carrotoay  v.  Cox,  44 
N.  C.  (Busboe,  L.)   173. 

When  the  alleged  agreement  to  extend  was 
made,  Maria  Brown,  the  alleged  surety,  was 
dead,  and  could  not  be  affected  or  injured 


interest  paid  In  advance  covering  the  period  of 
extension. 

And  where  a  bank  indorsed  on  the  back  of  a 
note  at  maturity  "Int.  pd.  and  time  extended*' 
to  July  25,  1806,  and  this  was  done  by  charging 
up  to  the  debtor's  account  usurious  Interest,  the 
surety  was  released.  Stone's  River  Nat.  Bank 
V.  Walter,  104  Tenn.  11,  55  S.  W.  301.  In  this 
case  the  court  said  that  if  the  note  had  era- 
braced  8  per  cent  without  disclosing  usury  on 
the  face  the  maker  could  only  avoid  the  same 
to  the  extent  of  usury,  and  the  legal  Interest 
was  a  valid  consideration  for  the  extension. 
That  under  Shannon's  Code  (Tenn.)  \  3499, 
if  usury  does  not  appear  on  the  face  of  a  note 
it  is  voidable  only  to  the  extent  of  usury. 

And  a  surety  is  discharged  by  an  agreement 
between  the  holder  of  a  note  and  the  payee  to 
extend  the  time  of  payment  In  consideration  of 
the  execution  of  a  note  for  usury  which  was 
subsequently  paid  In  part.  Camp  v.  Howell,  37 
Ga.  312. 

In  Montague  v.  Mitchell,  28  III.  481,  where 
the  holder  of  a  note  accepted  3  per  cent  a  month 
'In  cash,  paid  by  the  principal  for  extending  the 
time  of  payment,  it  was  held  that  the  surety 
on  such  note  was  discharged.  In  this  case  the 
court  does  not  discuss  the  question  of  usury, 
but  simply  that  the  surety  was  released  on  the 
ground  of  an  extension. 

And  a  surety  Is  released  where  the  time  oi 
payment  of  a  note  Is  extended  by  the  holder 
to  the  principal  debtor  without  the  assent  of 
the  surety,  in  consideration  of  the  payment  of 
usurious  interest.  Kennedy  v.  Evans,  31  111. 
258.  In  this  case  the  court  does  not  discuss 
the  question  of  usury,  but  places  the  decision 
on  the  ground  that  further  time  for  payment 
was  given  to  the  principal  until  the  principal 
became  Insolvent. 

A  contract  to  extend  the  time  of  payment  of 
a  note  releases  a  surety  not  consenting.  If 
money  Is  paid  for  such  extension,  whether  it  Is 
usury  or  not.     Danforth  v.  Semple,  73  111.  170. 

Under  Indiana  Acts  1845,  p.  12,  permitting 
the  holder  of  a  note  to  retain  Interest  that  is 
usurious,  the  payment  of  usury  in  consideration 
of  an  extension  of  time  will  be  a  valid  consider- 
ation, and  will  discharge  a  surety  not  consenting 
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And,  the  payment  of  usurious  interest  for  a 
time  already  elapsed,  on  a  note  or  other  obliga- 
tion to  pay  money,  constitutes  a  good  considera- 
tion for  an  agreement  to  extend  the  time  of 
payment,  though  under  the  law  the  debtor,  or 
his  sureties,  if  they  choose,  may  recoup  the 
amount  so  paid.  licmmon  v.  Whitman,  75  Ind. 
318.  39  Am.  Rep.  150. 
53  L.  R.  A. 


Under  Ind.  law  March  7,  1861  (2  Gavin  ft  H. 
e.'ifi),  providing  that  If  a  greater  rate  of  interest 
than  Is  heretofore  allowed  shall  be  contracted 
for  or  received  or  reserved  the  contract  shall 
not,  therefore,  be  void,  and  the  plaintiff  shall 
only  recover  his  principal  with  6  per  cent  in- 
terest, a  contract  of  forbearance  Is  not  void  for 
usury.  An  agreement,  upon  a  sufficient  consid> 
eratlon  to  give  further  time  to  the  principal, 
without  the  consent  of  the  surety,  discharges 
the  surety.  Calvin  v.  Wlggam,  27  Ind.  489. 
In  this  case  a  quantity  of  tobacco  was  given  as 
a  payment  in  advance  for  an  extension  of  time. 

In  Austin  v.  Dorwin.  21  Vt.  38,  it  was  held 
that  if  the  payment  bad  been  made  expressly 
to  apply  on  the  note  It  would  seem  that  there 
would  have  been  a  sufficient  consideration  for 
the  contract  of  delay,  as  the  payment  was  made 
before  the  note  became  due,  and  the  payment 
before  that  day  being  a  benefit  to  the  creditor 
is  a  good  consideration  for  the  promise. 

In  Forbes  v.  Sheppard,  98  N.  C.  Ill,  8  S.  B. 
817,  the  court  said,  in  regard  to  an  extension 
granted  on  a  sufficient  consideration :  'The 
exoneration  of  the  surety  is  the  same  when  the 
contract  of  forbearance  Is  usurious  in  terms,  and 
especially  when  the  consideration  has  been 
paid."  In  this  case  money  was  paid  for  an  ex- 
Ion  of  time. 

In  the  following  cases,  holding  that  a  surety- 
released  by  an  extension  of  time  granted  to 
the  debtor  In  consideration  of  the  payment  of 
usury,  It  was  further  held  that  the  creditor 
could  not  avoid  the  effect  of  the  extension  by 
claiming  that  the  agreement  to  extend  was  void 
for  usury,  and  that  such  contracts  could  only 
be  avoided  by  the  debtor  or  those  in  privity  with, 
him.  Riley  v.  Gregg,  16  Wis.  607;  Hamilton. 
V.  Prouty,  50  Wis.  592.  36  Am.  Rep.  866.  7  N. 
W.  659;  Turrlll  v.  Boynton,  23  Vt.  142;  Arml- 
stead  V.  Ward,  2  Patton  &  H.  (Va.)  504 ;  Graf- 
ton Bank  v.  Woodward,  5  N.  H.  99,  20  Am.  Dec. 
566 ;  Draper  v.  Trescott,  29  Barb.  401 ;  Froude 
V.  Bishop,  25  App.  Dlv.  514,  49  N.  Y.  Supp.  935  ; 
Scott  V.  Harris,  76  N.  C.  205;  BiUlngton  v. 
Wagoner,  33  N.  Y.  31;  LaFarge  v.  Herter,  < 
Barb.  346,  Affirmed  in  9  N.  Y.  241;  National 
Bank  v.  Place,  15  Hun,  564 ;  Vary  v.  Norton,  tt 
Fed.  808. 


e  te^ 
I    was 


to  such  extension.     Harbert  v.  Dumont,  8  Ind.     >l'he  payment  of  usurious  interest  Is  a  validt 
^^^  "Consideration  for  an  extension  of  time  upon  ^ 


promissory  note,  and  being  a  valid  agreement, 
made  without  the  consent  of  the  surety,  wilt 
operate  as  a  discharge.  Mann  v.  Brown,  71 
Tex.  241,  9  S.  W.  111.  In  this  case  It  was  8al<» 
that  under  Tex.  Rev.  Stat.  art.  2979,  providing 
that  all  written  contracts  which  violate  the> 
preceding  article  by  stipulating  for  a  greater 
rate   of   interest,   than   12   per   cent   shall 
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by  the  extension,   and   would   not   be   dis- 
charged. 

First  Kai.  Bank  v.  Lineberger,  83  N.  C. 
454,  'So  Am.  Rep.  582;  Carter  v.  Duncan,  84 
y.  C.  676;  Stallings  v.  Lane^  88  N.  C.  214. 

If  tite  trustee  is  barred,  the  cestui  que 
trust  is  barred  also. 

Clayton  v.  Rose,  87  N.  C.  106;  Hemdon  v. 
Pratt,  59  N.  C.  (6  J<Mies,  Eq.)  327;  Clayton 
?.  Cagle,  97  N.  C.  300,  1  S.  E.  523 ;  King  v. 
Uhcw,  108  N.  C.  096,  13  S.  E.  174. 
On  petition  for  rehearing. 

The  cases  cited  in  the  opinion  in  support 
of  the  release  of  the  mortgage  by  an  agree- 
ment to  extend  the  time  of  payment  without 
the  consent  of  the  surety  are  all  either  up- 
on notes  or  bonds. 

The  cases  in  which  the  principle  has  been 
applied  to  the  discharge  of  the  land  of  a 
wife  whose  land  was  mortgaged  to  secure 


the  husband's  debt  are  where  it  was  asserted 
in  an  action  to  foreclose,  or  other  equitable 
action  before  a  sale,  or  where,  as  in  Hinton 
\.  Qreenleaf,  113  N.  C.  6,  18  S.  E.  56,  the  pur- 
chaser was  the  a&^ignee  of  the  indebtedness, 
and  a  party  to  the  agreement  to  extend  the 
time  of  payment. 

Upon  default  of  payment  the  only  interest 
left  in  the  mortgagor  was  an  equitable  in- 
terest, and  the  exercise  of  the  legal  power  of 
sale,  now  become  absolute,  could  only  be  ar- 
rested by  the  injunctive  power  of  a  court  of 
equity. 

If  it  is  K)ught  to  work  a  discharge  of  the 
mortgage  by  something  entirely  outside  of 
the  instrument,  such  discharging  matter 
must  be  asserted  before  a  sale  under  the 
power;  otherwise  an  innocent  purchaser 
should  get  an  unassailable  title. 

2  Jones,  Mortg.  3d  ed.  9  1805. 


void  and  of  no  effect  for  the  whole  rate  of 
interest,  but  the  principal  sum  of  money 
or  the  7alue  of  the  contract  may  be  recovered, 
«ach  contracts  are  void  only  as  to  Interest  and 
It  the  instance  of  the  defendant. 

And  if  the  creditor  agrees  to  extend  the  time 
of  parment  for  a  nsurions  consideration  paid 
wtthont  tbe  consent  of  the  surety,  he  Is  pre- 
daded  daring  the  extended  time  from  maintain- 
ing an  action  against  tbe  principal  for  be  will 
not  be  permitted  to  take  advantage  of  his  own 
riolatlon  of  the  statute  in  avoidance  of  his 
agreement,  and  thus  prevent  the  sureties  from 
establishing  their  defense.  Froude  v.  Bishop, 
25  App.  Dlv.  514,  49  N.  T.  Supp.  955.  Tbe 
court  said  that  it  was  held  in  Draper  ^.  Tres- 
cott.  29  Barb.  401,  that  the  plaintiflF  cannot 
avail  himself  of  tbe  usury  as  rendering  tbe 
agreement  Invalid  when  the  consideration  was 
proved  by  the  surety,  and  that  in  tbe  case  of 
Billlngton  v.  Wagoner,  88  N.  Y.  81,  the  usurious 
consideration  must  necessarily  have  been  dis- 
closed by  the  defendant's  proof.  Tbe  court 
fnrther  said  that  tbe  case  of  Denick  v.  Hubbard, 
27  Hun,  350,  was  Inconsistent  with  tbe  Billing- 
ton  Case,  and  must  he  overruled. 

In  Armiatead  v.  Ward,  2  Patton  &  H.  (Va.) 
5<M,  tbe  court  said  that  tbe  usurer  could  not 
take  advantage  of  bis  own  wrong ;  otherwise  it 
would  be  a  premium  for  extortion,  since  a  bona 
fide  creditor  by  an  extension  for  legal  interests 
would  release  bis  sureties*  while  tbe  usurer,  by 
agreeing  for  illegal  interest,  would  escape  those 
consequences,  and  retain  both  the  usurious 
premfnms  and  also  tbe  liabilities  of  bis  sureties. 
In  Farwell  v.  Meyer.  85  111.  41,  where  usury 
was  paid  on  a  note  for  extensions,  and  a  Judg- 
ment waa  taken  on  a  warrant  of  attorney  at- 
tached to  the  note,  an  action  was  brought  by  tbe 
mretiea  to  enjoin  tbe  Judgment  on  the  ground 
tluit  they  were  released  by  such  extensions  made 
without  their  knowledge.  Tbe  Injunction  was 
denied  on  the  ground  that  it  was  not  proved 
tkat  tbe  agent  collecting  the  usury  was  author- 
lafd  by  the  owner  of  the  note  to  make  such 
agreement.  But  tbe  sureties  were  entitled  to 
credits  on  the  Judgment  to  tbe  extent  of  tbe 
Bsarr  so  paid.  Tbe  court  said :  "But  it  Is  evi- 
dent that  tbe  owner  of  tbe  note,  whoever  be  was. 
received  the  soms  of  money  paid  by  Zimmerman 
for  forbearance,  and  they  ought  to  be  applied 
h  parfpayment  of  tbe  debt.'*  It  would  seem 
tkat  the  authority  to  collect  usury  would  also 
laclnde  the  ix»wer  to  make  tbe  contract  that  se- 
n^red  the  usury.  In  the  case  of  Flemino  v. 
Bo!:oEx  the  agent  received  the  money  under  an 
agreement  of  tbe  creditor  with  tbe  debtor,  which 
wai  held  to  be  tbe  same  as  If  tbe  creditor  bad 
r«<^ived  It  himself. 
M  L.  R.  A. 


In  WIttmer  v.  Ellison,  72  111.  801,  it  was 
said:  "Our  statute,  unlike  that  of  New  York, 
does  not  render  every  contract  tainted  wltb 
usury  wholly  void.  An  executory  contract  to 
pay  usurious  interest  could  not  be  enforced 
against  the  debtor,  and  would  not,  therefore, 
constitute  a  legal  consideration.  On  that  ground 
was  placed  the  decision  in  Galbralth  v.  Fuller- 
ton,  53  111.  126.  To  the  same  eflFect  Is  Tudor 
V.  Goodloe,  1  B.  Mon.  822.  But  In  the  case  at 
bar  tbe  consideration  was  paid.  Tbe  lender 
who  received  It  cannot  set  up  the  usury,  and 
allege  invalidity  of  h^s  agreement.  Kennlng- 
ham  V.  Bedford,  1  B.  Mon.  825.  Tbe  reasoning 
and  decision  in  that  case  apply  wltb  particular 
force  to  this  case,  arising  under  a  statute  which 
does  not  render  usurious  contracts  wholly  void. 
But  we  are  of  opinion  tbe  remedy  of  appellee^ 
tbe  surety,  must  be  sought  in  court  of  equity." 

But  in  tbe  following  cases  it  was  held  that 
the  surety  was  not  released  by  an  extension  of 
time,  where  tbe  consideration  for  such  exteu' 
slon  was  tbe  payment  of  usury :  McKamy  v^ 
McNabb,  97  Tenu.  286,  86  S,  W.  1091  (contract 
for  extension  void)  ;  Wilson  v.  Langford,  5 
Humph.  320  (contract  for  extension  void). 

And  where  tbe  usury  was  paid  at  tbe  expire^ 
tlon  of  the  extended  time.  Green  v.  Lake,  2 
Mackey,  162. 

And  where  tbe  usurious  contract  for  the  ex- 
tension was  the  original  contract.  Hunt  v.  Pos- 
tlewalt,  28  Iowa,  427 ;  Jones  v.  Brown,  11  Ohio 
St.  601. 

And  where  it  was  held  that  tbe  payment  of 
usury  was  a  payment  of  tbe  principal  to  that 
extent.  Polklngborne  v.  Hendricks,  61  Miss, 
366;  Nightingale  v.  Meglnnis,  84  N.  J.  L.  461 
(statute  deducted  the  usury  paid  from  princi- 
pal) ;  Hartman  v.  Danner,  74  Pa.  36  (contract 
void)  ;  Calvert  v.  Good,  95  Pa.  65  (contract 
void). 

Tbe  following  overruled  cases  also  held  that 
the  payment  of  usury  for  an  extension  would  not 
release  the  surety  :  Marks  v.  Bank  of  Missouri, 
8  Mo.  316;  Farmers'  &  T.  Bank  v.  Harrison, 
57  Mo.  508;  and  Wiley  v.  Hlght,  89  Mo.  130 
(these  three  cases  were  overruled  in  Wild  v. 
Howe,  74  Mo.  551,  and  Still  well  v.  Aaron,  69  Mo, 
539,  38  Am.  Rep.  517)  ;  Denick  v.  Hubbard,  27 
Hun,  847,  and  Vilas  v.  Jones,  1  N.  Y.  286  (both 
overruled  in  La  Farge  v.  Herter,  9  N.  Y.  241 ; 
Billlngton  V.  Wagoner,  33  N.  Y.  81 ;  Froude  v^ 
Bishop,  25  App.  1)1  V.  514.  49  N.  Y.  Supp.  955)  ; 
First  Nat.  Bank  v.  Lineberger,  83  N.  C.  454,  35 
Am.  Rep.  582  (overruled  In  Carter  v.  Duncan, 
84  N.  C.  676);  Howell  v.  Sevier,  1  Lea,  360,  27 
Am.  Rep.  771  (following  Vilas  v.  Jones,  1  N.  Yr 
286,  supra). 

In  Wild  V.   Howe,  74  Mo.  551,  it  was  saitf 
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Even  if,  under  the  circumstancee,  this  la- 
tent equity  can  be  entertained,  it  is  inferior 
to  that  of  the  defendant  who  has  paid,  or 
caused  to  be  paid,  the  indebtedness;  where* 
as  the  plaintiffs  are  absolutely  without  equi- 
ty, but  rely  upon  a  barefaced  technicality 
caused  by  an  indulgence  to  the  plaintiffs. 
Even  if  they  had  parted  with  something, 
the  equity  of  the  defendant  Maggie  would 
be  greater,  as  her  loss  has  been  occasioned  by 
the  n^lect  of  the  plaintiffs  to  assert  their 
rights. 

Wilminytoti  d  W,  R.  Co.  v.  Kit  chin,  91  N. 
O.  39;  State  ew  rel,  Barnes  v.  Lexcia,  73  N. 
O.  138,  'II  Am.  Rep.  461;  Norfolk  Southern 
K.  Co,  V.  Barnes,  104  N.  C.  27,  6  L.  R.  A. 
611,  lOS.  E.  83. 

Messrs.  Small  A  Melieaii  and  Sliep- 
Jkerd  A  Shepherd^  also  for  appellant: 

The  true  relation  of  mortgagor  and  mort- 


gagee in  North  Carolina  is  the  same  as  at 
common  law. 

1  Jones,  Mortg.  3d  ed.  S  45;  Hemphill  v. 
Ross,  66  N.  C.  477;  Ellis  v.  Hussey,  66  N.  C. 
501;  Wittkowski  v.  Wasson,  71  N.  C.  456; 
RusseU  v.  Roberts,  121  N.  C.  322,  28  S.  £. 
406;  Parker  v.  Beasley,  116  N.  C.  1,  33  L. 
K.  A.  231,  21  8.  E.  955. 

The  mortgage  is  here  regarded  as  a  legal 
conveyance,  and  the  legal  estate  in  the  mori^ 
gagee  is  only  devested  by  performance  of 
the  "proviso  in  the  contract." 

If  the  proviso  or  condition  is  not  per- 
formed, the  only  thing  left  for  the  mortgagor 
is  his  equity  of  redemption,  and  he  must  go 
into  equity  for  relief  against  the  legal  es- 
tate, which  by  default  has  become  absolute. 

2  Jones,  Mortg.  3d  ed.  §  793. 

Any   discharging   matter   outside  of   the 
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that  in  Stlllwcll  v.  Aaron,  69  Mo.  589,  83  Am. 
Rep.  517,  "the  case  of  Wiley  v.  Hlght,  39  Mo. 
130,  to  which  plaintllTs  counsel  has  cited  us, 
as  establlshlQ)?  a  contrary  doctrine,  as  well  as 
the  case  of  Farmers*  &  T.  Bank  v.  Harrison, 
67  Mo.  506,  and  of  Marks  v.  Bank  of  Missouri, 
6  Mo.  318,  are  reviewed  and  in  effect  overruled.*' 

In  Hunt  V.  Postlewait,  28  Iowa,  427,  it  was 
held  that  forbearance  given  to  the  principal  in 
a  promissory  note  after  the  same  became  due, 
upon  his  paying  the  usurious  interest  originally 
Agreed  upon  and  accrued,  was  insufficient  to  re- 
lease the  surety  :  It  was  said :  "If  the  20  per 
rent  interest  was  agreed  to  be  paid  by  the  orig- 
inal contract,  then  the  subsequent  agreement  to 
pay  it  cast  no  new  or  different  obligation  upon 
the  principal :  or  if  there  was  no  consideration 
for  the  agreement  to  extend ;  or  if  the  interest 
was  not  paid  in  advance,  and  was  paid  pur- 
suant to  the  original  contract, — then  the  surety 
would  not  be  released,  and  their  verdict  should 
not  be  for  defendant." 

In  Polkinghome  v.  Hendricks,  61  Miss.  366, 
it  was  held  that  an  extension  of  time  given  upon 
prepayment  of  interest  without  the  assent  of 
the  surety  did  not  discharge  him,  because  of  the 
usury,  which  caused  a  forfeiture  of  all  interest, 
and  that  the  forbearance  was  without  consid- 
eration or  legal  obligation.  The  court  said : 
"The  case  of  Brown  v.  Prophit,  53  Miss.  649, 
Is  not  applicable  because  of  the  change  in  the 
statute  as  to  interest.  At  the  date  of  the  trans- 
action between  the  appellee  and  Noona<n,  tak- 
ing more  than  10  per  cent  interest  per  annum 
caused  a  forfeiture  of  all  interest.  Code  1880, 
f  1141.  A  result  of  this  is  that  the  interest 
<>aid  in  advance  by  Noonan  was  a  payment  of 
the  principal  to  that  extent." 

In  Nightingale  v.  Meginnis,  34  N.  J.  L.  461, 
Indorsers  claimed  to  have  been  discharged  on 
Account  of  an  agreement  to  extend  the  time  of 
payment  made  without  their  knowledge  or  con- 
sent. The  maker  of  the  note  paid  the  sum  of 
$10  la  addition  to  the  legal  interest,  and  in  con- 
sideration of  such  payment  the  plaintiff  agreed 
to  a  month's  delay  in  the  payment  of  the  sum 
due.  It  was  held  that  such  premiums,  being 
mere  overpayments,  did  not  form  any  legal  con- 
sideration for  a  new  promise,  or  release  the  In- 
dorser,  under  Nixon's  N.  J.  Digest,  providing 
that  in  cases  of  suits  on  contracts  for  the  pay- 
ment of  money  and  on  which  a  higher  rate  of 
Interest  shall  be  reserved  or  taken  than  is  al- 
lowed by  law,  the  .amount  actually  lent  without 
interest  may  be  recovered,  and  if  illegal  Interest 
shall  have  been  paid  such  sum  shall  be  deducted 
from  the  amount  due. 

In  Wilson  V.  I«angford,  5  Humph.  320,  it  was 
held  that  where  the  debtor  gave  to  the  holder 
53  L.  R.  A. 


of  a  bill  a  separate  bill  single  for  0  per  cent 
additional  interest  for  an  extension,  the  sureties 
on  the  original  bill  were  not  discharged.  This 
was  on  the  ground  that  the  agreement  set  out 
in  the  bill  was  unlawful  and  void,'  and  was  not 
binding  upon  either  party.  The  court  said  :  "If 
the  creditor  complied  with  it  and  received  the 
money  secured  by  the  smaller  bill  single,  he  8ut>- 
Jected  himself  to  a  criminal  prosecution  by 
indictment  to  fine  and  imprisonment.  It  pre- 
sented not  the  least  obstacle  to  his  Institution 
and  maintenance  of  an  action  upon  the  original 
security,  according  to  its  terms.**^ 

In  Stone's  River  Nat.  Bank  v.  Walter,  104 
Tenn.  11,  55  S.  W.  801,  it  was  said  that  In  the 
cases  of  Wilson  v.  Langford,  6  Humph.  320 ; 
Howell  V.  Sevier,  1  I^ea,  360.  27  Am.  Rep.  771 ; 
and  McKamy  v.  McNabb,  97  Tenn.  238,  86  S.  W. 
1091, — the  agreement  for  delay  rested  upon  a 
consideration  entirely  usurious,  and  therefore 
wholly  unlawful ;  that  in  the  Wilson  Case  after 
the  debt  became  due  the  debtor  gave  his  sepa- 
rate bill  single  for  6^  per  cent  as  additional 
interest ;  and  it  was  held  that  such  agreement 
was  not  binding.  The  court  said  that  In  the 
Howell  Case  the  creditor  agreed  to  an  extension 
upon  a  note  due  in  consideration  of  the  debtor 
paying  therefor  $80  in  addition  to  the  principal 
and  interest ;  and  there  it  was  held  that  this 
wholly  unlawful  consideration  deprived  the 
surety  of  availing  himself  of  the  rule  of  equit- 
able discbarge;  that  in  the  McKamy  Case  the 
holder  at  maturity  agreed  to  an  extension  for  a 
year  upon  the  payment  of  $36  in  addition  to  the 
Interest  which  the  note  bore. 

II.  Bffeot  of  oontract  to  pay  usury. 

There  is  some  conllict  of  authority  as  to 
whether  an  agreement  to  pay  usury  will  be  such 
a  consideration  for  an  extension  of  time  as  wiU 
release  a  surety  not  consenting.  It  seems  that 
the  weight  of  authority  is  that  such  an  agree- 
ment will  not  release  the  surety.  This  Is  on  the 
ground  that  such  a  contract  is  void  and  not  en- 
forceable. The  cases  to  the  contrary  are  usual- 
ly those  where  the  contract  is  valid  to  the  ex- 
tent of  legal  interest  therein  contained. 

In  the  following  cases  it  is  held  that  a  surety 
will  not  be  released  by  an  agreement  of  the  debt- 
or to  pay  usury  In  consideration  of  an  extension 
of  the  time  of  payment:  Galbraith  v.  Fuller- 
ton.  53  111.  126;  Kyle  v.  Bostick,  10  Ala.  589  ; 
Gilder  v.  Jeter.  11  Ala.  256 ;  Cox  v.  Mobile  ft  O. 
R.  Co.  37  Ala.  320 ;  May  v.  Shepherd,  1  Mackey. 
430 :  Silmeyer  v.  Schaffer,  60  111.  479 :  Braman 
V.  Howk,  1  Blackf.  392;  Shaw  v.  Binkard.  lO 
Tnd.  227  ;  Tudor  v.  Goodloe,  1  B.  Mod.  822  :  Pyke 
V.  Clark,  8  B.  Mon.  262;  Scott  v.  Hall,  6   D. 
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terms  of  the  deed  must  be  asserted  in  a  court 
«i  equity. 

If  the  collateral  agreement  as  to  exten- 
sion of  time  ipso  facto  devested  the  estate 
of  the  mortgagee  the  mortgagor  could  not 
have  the  legal  title. 

How  can  plaintiffs  come  into  a  court  of 
equity  and  ask  that  the  purchaser,  Mrs.  Bor- 
den, be  converted  into  a  trustee  and  surren- 
der both  money  and  land,  unless  they  show 
that  she  had  notice,  and  is  not  a  bona  fide 
purchaser?  The  mortgagor  has  enjoyed  the 
money,  the  mortgagee  has  received  his  by 
reason  of  her  payment^  and  she  alone  is  to 
be  the  loser. 

She  had  a  right  to  look  to  the  record  and 
deal  with  the  mortgagee  according  to  the 
terms  of  the  deed.  She  was  not  required  to 
look  furtlier. 


2  Jones,  Mortg.  S  1898;  Pender  ▼.  Pitt- 
man,  84  N.  C.  372. 

Is  it  possible  that  they  can  recover  upon 
the  agreement  to  extend  alone,  with  an  ad- 
mitted sale  imder  the  power,  and  the  pur- 
chaser in  possession  for  nine  years  T 

Where  a  plaintiff  would  convert  a  pur- 
chaser into  a  trusteei,  and  seek  to  charge 
him  because  he  bought  with  notice,  and 
therefore  viola  fide,  if  the  allegation  of  no- 
tice is  not  admitted  the  plaintiff  is  bound 
to  prove  it. 

Oahee  v.  8need,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
333;  Saunders  v.  Lee,  101  N.  C.  3,  7  S.  E. 
590 ;  Johnson  ▼.  Newman,  43  Tex.  642 ;  Han- 
rick  V.  Gurley  (Tex.  Civ.  App.)  48  S.  W. 
1003 ;  2  Jones,  Mortg.  S  1830. 

A  party  seeing  the  aid  of  equity  and  the 
interposition  of  its  powers  to  entitle  him  to 


Mod.  285 ;  Anderson  v.  Mannon,  7  B.  Mon.  217  ; 
PRtton  T.  Sbanklin,  14  B.  Mon.  15 ;  Berry  v. 
Fallen,  69  Me.  101,  31  Am.  Bep.  248  (agreement 
not  in  writing)  ;  Roberts  v.  Stewart,  31  Miss. 
664 ;  Feraan  v.  Doubleday,  8  Lans.  216 ;  Payne 
▼.  Powell,  14  Tex.  600 ;  Burgess  v.  Dewey,  38 
Vt  618 ;  Smith  v.  Hyde,  36  Vt.  303  ;  Meitwlnkle 
T.  Jong,  30  Wis.  361,  11  Am.  Rep.  572. 

While  it  is  perfectly  well  settled  that  a  valid 
agreement  between  a  creditor  and  the  princi- 
pal debtor,  giying  time  after  the  maturity  of  the 
note,  discharges  the  surety,  yet  the  agreement 
mnst  be  a  binding  one;  otherwise  It  is  a  mere 
voIimtarT  Indulgence  and  no  valid  defense  for 
the  gorety.  A  void  promise  to  pay  illegal  in- 
terest Is  not  a  valuable  consideration  for  a 
promise  to  forbear.  It  Is  a  mere  nudum  pac- 
tum.   May  T.  Shepherd,  1  Mackey,  430. 

In  Iianforth  y.  Semple.  73  111.  170,  It  was 
said:  "In  the  case  of  Galbraith  y.  Fullerton, 
53  111.  126,  it  was  held  that  a  mere  agreement 
to  pay  osnrloas  interest  for  extension  of  time 
for  payment  did  not  constitute  a  valid  agree- 
ment, and  would  not  release  the  surety.  But 
in  tbat  case  there  was  nothing  paid  the  credit- 
or, and  the  contract  was  violative  of  the  inter- 
est laws,  and  incapable  of  being  executed  or  en- 
forced by  l^^l  proceedings." 

In  Kyfe  v.  Bostick.  10  Ala.  580,  holding  that 
a  snretj  was  not  released  where  time  was  given 
In  consideration  of  a  promise  to  pay  usury,  it 
vas  said  *  "If  the  money  had  been  in  fact  paid 
t>7  the  debtor.  Instead  of  a  promise  to  pay  it 
Dv^rely,  the  case  would  be  different.  There 
woald  then  have  been  a  consideration  for  the 
<lelay;  and  it  would  not  have  lain  in  the  mouth 
of  the  creditor  to  say  that  it  was  an  Illegal  one. 
Bffng  an  executed  contract,  it  would  be  obliga- 
torj  on  him«  as  one  of  the  parties  to  it.'' 

In  Braman  v.  Howk,  1  Blackf.  392,  it  was 
lieid  that  an  obligee,  by  giving  further  day  of 
payment  to  the  principal  obligor  without  the 
consent  of  the  surety,  does  not  thereby  release 
the  snrety ;  nor  does  the  alleged  consideration 
for  this  forbearance  alter  the  case.  In  this 
case  the  court  said:  "If  that  consideration 
vu  a  promise  to  pay  usurioos  interest,  there  is 
no  averment  that  any  such  interest  was  paid ; 
^-^nseqaently  the  case  is  not  affected  by  it  as  a 
l>ar  to  the  action.*' 

In  Shaw  ▼.  Binkard,  10  Ind.  227,  holding  that 
a  surety  was  not  discharged  by  a  usurious  agree- 
t3«Qt  between  tbe  maker  and  the  payee  of  a  note, 
it  vat  said :  '*It  is  true  that,  in  New  York, 
«'jch  contracts  were  by  statute  void.  But  we 
are  not,  so  far  as  this  question  is  affected  by 
tbe  fltatutes,  able  to  see  any  distinction  between 
tbat  ease   and    this.     There  the   contract   was 


Here,  the  reception  or  reservation  of  the  usuri- 
ous interest  is  an  illegal  act,  and,  so  far  from 
being  binding,  it  is  inoperative,  for  the  reason 
that  it  is  expressly  provided  by  statute  that 
such  interest  may  be  recovered  by  the  person, 
etc.,  who  may  have  paid  It,  with  damages." 

In  Redman  v.  Deputy,  26  Ind.  838,  it  was 
said :  "Shaw  v.  Binkard,  10  Ind.  227,  was  un- 
der a  statute  making  the  entire  contract  for  in- 
terest void  for  usury;  giving  authority  to  the 
person  paying  to  recover  such  interest.  In  the 
case  at  bar  the  person  paying  the  usurious  in- 
terest could  not  recover  it  back.  To  the  extent 
of  legal  interest,  it  was  a  valid  payment.  It  is 
true  that  in  a  suit  on  the  note  the  maker  could 
have  the  4  per  cent  applied  on  the  principal, 
but  the  holder  would  have  the  use  of  the  $10 
for  the  entire  year.  In  Herbert  v.  Dumont,  3 
Ind.  846,  this  court  held  that  the  receipt  of 
usurious  interest,  while  the  statute  of  1845,  en- 
acting that  usurious  interest  paid  should  not  be 
recovered  back,  was  in  force,  was  a  benefit  to 
the  recipient  and  a  valid  consideration  for  an 
agreement  to  extend  the  time  for  the  payment 
of  a  note." 

In  Tudor  v.  Goodloe,  1  B.  Mon.  322,  holding 
that  a  usurious  contract  for  forbearance  Is  void 
and  does  not  release  a  surety,  the  court  said : 
"The  agreement,  in  this  case,  for  the  future 
payment  of  usury,  being  prohibited  by  the  stat- 
ute, was  'utterly  void'  and  therefore  did  'not 
suspend  for  a  moment  the  rights  of  any  of  the 
parties.'  " 

And  a  contract  between  the  assignee  and 
creditor,  giving  time  for  payment  on  a  promise 
to  pay  usurious  interest,  does  not  release  the 
assignor.  Pyke  v.  Clark,  3  B.  Mon.  262.  In 
this  case  the  court  said:  "We  are  satisfied 
that  this  case  has  not  been  brought  within  the 
principle  of  the  case  of  Kenningham  v.  Bedford, 
1  B.  Mon.  325,  but  falls  within  the  principle 
settled  by  this  court  in  the  case  of  Tudor  v. 
Goodloe,  1  B.  Mon.  322.  It  is  not  shown  that 
by  the  terms  of  the  agreement  the  usury  was 
to  be  paid  in  advance  for  a  future  specific  in- 
dulgence, nor  that  it  was  In  fact  so  paid,  but 
the  Indulgence  was  to  be  granted  upon  a  prom- 
ise to  pay  it  from  year  to  year." 

In  Scott  y.  Hall,  6  B.  Mon.  285,  it  was  said : 
"At  any  time,  therefore,  after  the  note  fell  due, 
during  any  of  the  periods  of  four  months,  at  the 
eud  of  which  usury  was  to  be  paid,  the  com- 
plainants might  have  sustained  their  bill  of  quia 
timet,  requiring  the  principal  to  make  payment 
of  the  note,  or  under  the  statute  have  given  no- 
tice requiring  suit  to  be  brought  on  the  same, 
Aud  no  obstacle  could  have  been  successfully 
opposed  to  either  remedy,  as  the  promise  to  pay 

Toid,   and    therefore    of    no    binding    efficacy.  '  usury  was  not  obligatory  upon  the  principal, 
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relief  sought  must  place  himself  in  a  posi- 
tion to  demand  relief. 

2  Pingrey,  Mortg.  8  1430;  Manning  y.  EU 
liolt  Bros.  92  N.  C.  48. 

Laches  on  the  part  of  the  trustees  is  an- 
other reason  why  the  plaintiffs  should  have 
no  relief. 

2  Jones,  Mortg.  §  1922. 

Usurious  contracts  are  absolutely  void. 

Ward  V.  Sugg,  113  N.  C.  491,  24  L.  R.  A. 
280,  18  S.  E.  717;  Scott  v.  HarriSy  76  N.  C. 
205. 

Mr.  W.  B.  Bodman,  for  appellees: 

The  debt  was  the  debt  of  J.  L.  Brown,  and 
was  secured  by  a  mortgage  upon  the  prop- 
erty of  the  wife. 

The  mortgagee,  for  a  valuable  considera- 
tion, agreed  to  extend  the  time  of  payment 
for  one  year, — this  without  the  consent  of 
the  wife.    This  discharged  her  liability. 


Uinton  v.  GrecfUeaf,  113  N.  C.  6,  18  S.  E. 
56;  Forbes  v.  Sheppard,  98  N.  C.  Ill,  3  S.  E. 
817;  Scott  y.  Fisher,  110  N.  C.  311,  14  S.  E. 
799;  UolUng9icorth  v,  Tomlinson,  108  N.  C. 
245,  12  S.  £.  989. 

That  Mrs.  Borden  was  a  purchaser  for 
value  and  without  notice  of  plaintiff's  riglit, 
and  therefore  she  has  the  superior  equity, 
cannot  be  considered  by  this  court  now  on 
the  case  made  by  the  record. 

Chemical  Co.  v.  Pegram,  112  N.  C.  614, 
17  S.  E.  298;  Patterson  v.  Mills,  121  N.  C, 
258,  28  S.  E.  368. 

A  purchaser  under  a  power  purchases  at 
the  peril  of  the  sale  being  void  if  a  mate- 
rial condition  precedent  to  the  exercise  of 
the  power  does  not  exist. 

Shippen  v.  Whittier,  117  HI.  282,  7  N.  E. 
642;  2  Periy,  Tr.  p.  185,  8  602;  2  Beach, 
Modern  Eq.  Jur.  8  440,  p.  506. 


and  the  agreement  to  give  time,  consequently, 
without  consideration  and  invalid,  as  lias  been 
settled  by  this  court  in  the  cases  of  Tudor  r. 
Goodloe,  1  B.  Mod.  324 ;  Kenningham  v.  Bed- 
ford, 1  B.  Mod.  325,  and  Pyke  v.  Clark,  3  B. 
Hon.  262/' 

An  agreement  by  a  creditor  with  the  principal 
debtor  to  extend  the  time  of  payment  of  a  note 
for  part  of  the  accrued  interest  while  the  note 
still  carried  interest  which  was  asnrlons  was 
held  not  to  be  such  a  binding  agreement  as  re- 
leased the  surety.  Anderson  v.  Mannon,  7  B. 
Mon.  217.  In  this  case  the  creditor  also  ob- 
tained a  credit  for  an  account  in  consideration 
of  the  extension,  but  there  was  no  release  of 
the  account,  and  the  debtor  surrendered  to  the 
creditor  no  obligation  for  its  payment,  and  the 
agreement  would  not  constitute  a  bar  for  the 
holder  of  the  note  in  case  the  account  was  at- 
tempted to  be  collected.  It  was  held  to  amount 
to  no  more  than  a  promise  not  to  collect  the  ac- 
count. 

In  Patton  v.  Shanklin,  14  B.  Mon.  15,  the 
court  said :  "Where  the  promise  to  pay  usury, 
and  not  the  payment  thereof,  constitutes  the 
consideration  relied  on,  it  is  wholly  illegal  and 
invalid,  although  it  may  have  been  partially 
executed,  because  Its  full  execution  cannot  be 
enforced,  and  therefore  the  contract  for  indul- 
gence Is  not  obligatory  on  either  party." 

In  Roberts  v.  Stewart,  31  Miss.  664,  a  plea 
of  discharge  of  the  surety  was  held  insufficient. 
The  court  said :  "First.  It  does  not  show 
what  rate  of  Increased  Interest  Blackman  agreed 
to  pay  in  consideration  of  the  Indulgence,  or 
whether  it  was  paid  or  secured  to  be  paid,  so  as 
to  give  the  creditor  the  benefit  of  It.  Second. 
If  It  was  not  paid,  as  must  be  presumed  from 
the  substance  of  the  plea,  and  was  secured  to  be 
paid,  by  note  or  otherwise,  that  contract  was 
void  for  usury,  and  an  agreement  to  give  time, 
founded  on  such  a  consideration,  will  not  be 
binding  on  the  creditor,  because  It  Is  not  legally 
obligatory  upon  the  debtor,  and  will  not  dis- 
charge the  surety. 

In  Feman  v.  Doubleday,  8  Lans.  216,  where 
the  Indorser  proved  that  the  payee  had  ex- 
tended the  time  for  payment  of  the  note  In  con- 
sideration of  an  unexecuted  promise  by  the 
maker  to  pay  usury,  It  was  held  that  the  owner 
of  the  note  might  avail  himself  thereof,  and 
that  there  was  no  valid  agreement  to  extend  the 
time  of  payment  so  as  to  discharge  the  Indorser. 
The  court  said:  *'It  is  quite  obvious  that  the 
weight  of  authority  is  decidedly  in  favor  of  the 
dortrlne  that  where  the  usurious  contract  to 
extend  the  time  has  not  been  executed  It  cannot 
be  Interposed  as  a  defense  by  the  surety." 

In  Mann  v.  Brown,  71  Tex.  241,  9  S.  W.  Ill, 
53  L.  R.  A. 


it  was  said  that  In  Payne  v.  Powell,  14  Tex.  601,. 
it  was  held  that  an  obligation  for  the  payment 
of  usury  was  not  a  sufficient  consideration  for 
an  agreement  to  extend  the  time  so  as  to  dis- 
charge the  sureties,  as  it  was  invalid  for  want 
of  consideration.  The  court  says :  "It  is  evi- 
dent that  the  reason  given  by  Justice  Wheeler 
for  the  invalidity  of  the  agreement  for  the  ex- 
tension of  the  time  of  payment  would  be  ob- 
viated by  the  payment  of  such  consideration  in 
money." 

In  Burgess  v.  Dewey,  33  Vt.  618,  It  was  held 
that  a  simple  agreement  on  the  part  of  the 
principal  to  pay  usury  was  not  a  sufficient  con- 
sideration to  extend  the  time  of  payment,  and 
did  not  discharge  the  surety.  It  was  further 
held  that  the  payment  of  such  usury  at  the  ex- 
piration of  the  time  of  such  extension  did  not 
discharge  the  surety.  In  this  case  the  court 
said :  "It  is  equally  well  settled,  loi  this  state,, 
that  the  payment  of  usurious  interest  is  a  suffi- 
cient consideration  to  support  an  agreement  to 
delay  the  payment  of  the  debt.  .  .  .  But 
in  this  case  there  was  no  payment  in  fact  made 
until  the  expiration  of  the  time  limited  by  the 
agreement,  so  that  it  cannot  be  said  there  was 
any  delay  or  agreement  to  delay  baaed  upon  tbe 
consideration  of  anything  paid." 

And  a  surety  will  not  be  discharged  where  a 
note  was  piven  for  a  usurious  consideration,  al- 
though such  note  was  paid  after  the  expiration 
of  the  time  of  extension.  Smith  v.  Hyde,  36  Vt. 
303.  In  this  case  it  was  said  that  the  only  dif- 
ference between  Burgess  v.  Dewey,  33  Vt.  618, 
and  this  case  is  that  in  this  case  the  agree- 
ment to  pay  usury  was  evidenced  by  note,  but 
such  a  note  can  be  regarded  only  as  an  execu- 
tory agreement. 

In  Hamilton  v.  Prouty,  ."SO  Wis.  592,  36  Am, 
Rep.  866,  7  N.  W.  659,  It  was  said  that  In  Meis- 
wlnkle  V.  Jung,  30  Wis.  361,  11  Am.  Rep.  572. 
it  was  held  that  while  the  usurious  agreement 
for  an  extension  was  executory  as  to  both  par- 
ties it  was  void  as  to  both,  and  did  not  dis- 
charge the  surety  on  the  note.  But  the  qnos- 
tlon  here  presented  did  not  there  arise  because 
the  $50  was  not  paid,  although  the  opinion 
says :  "Whether  the  $50  was  paid  or  not.** 
This  language  was  "explained  by  Judge  r>lxon 
himself.  In  a  subsequent  note  to  Riley  v.  Orec^, 
16  Wis.  667,  and  found  in  Vilas  &  Bryant's  ed. 
pp.  697,  704,  705,  where,  among  other  tblngs, 
it  Is  stated  'that  the  question  whether  the  lend- 
er, of  his  own  mere  motion,  shall  be  permitted 
to  repudiate  or  assert  the  validity  of  an  executed 
agreement  must  still  be  regarded  as  an  open 
one*  •  .  .  The  question  presented,  tliere> 
fore,  .  .  .  has  never  before  been  decided  hy 
this  court." 
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The  power  of  sale  was  raeated  \jy  the  dia- 
durge  of  the  lien,  and  ceased  to  exist  prior 
to  the  sale,  and  the  sale  was  therefore  void. 

Mayo  V.  Leggett,  96  N.  C.  237,  1  S.  E.  622; 
Jordan  v.  Farthing,  117  N.  C.  181,  23  S.  E. 
244;  Jenkins  v.  Daniel,  125  N.  C.  161,  34 
S.  E.  239;  Capehurt  v.  Biggs,  77  N.  C.  261 ; 
Parker  v.  Bcasley,  116  N.  C.  1,  33  L.  R.  A. 
231,  21  S.  £.  955. 

Fnrehes,  J.,  delivered  the  opinion  of  the 
<»urt: 

This  is  an  action  for  the  possession  of 
land,  in  which  the  defendant  denies  title  in 
the  plaiutifTa,  alleges  title  in  herself  hy 
mesne  conveyances  from  plaintiffs'  ancestors, 
and  also  by  color  of  title  ripened  by  adverse 
posi>ei>sion,  and  the  statute  of  limitations. 
The  facts  presented  are  as  follows:  That 
in  June,  18S0,  John  L.  Brown  and  wife,  M. 


L.  Brown,  conveyed  the  land  in  controversy 
to  Abhley  Congleton,  in  trust  for  M.  L. 
Brown  for  life,,  then  for  the  issue  of  John  L. 
and  M.  L.  Brown,  and,  if  the  said  M.  L. 
Brown  should  die  without  leaving  issue, 
then  for  the  said  John  L.  Brown.  But  this- 
deed  expressly  provided  that  the  said  John 
L.  Brown  and  M.  L.  Brown  shall  have  full 
power  and  authority,  by  and  with  the  con- 
sent of  each  other,  to  convey  the  same  at  any 
time,  ''and  said  trustee  shall  join  in  the  said 
conveyance,  whether  the  same  be  in  fee  sim- 
ple or  otherwise;"  that  on  the  9th  day  of 
February,  1881,  the  said  John  L.  borrowed 
$500  from  J.  B.  Stickney,  giving  his  bond 
due  three  years  after  date  at  8  per  cent  pay- 
able  annually,  and  secured  the  same  by  a 
mortgage  on  this  land  executed  by  John  L. 
and  M.  L.  Brown  and  the  trustee,  Congleton. 
This  mortgage  was  in  the  usual  form,  con- 


Under  Mc.  Rev.  Stat.  chap.  45,  providing  that, 
in  the  absence  of  an  agreement  in  writing,  the 
legal  rate  of  interest  is  6  per  cent  a  year,  a 
rarety  was  not  relessed  by  a  parol  agreement  of 
the  creditor  to  extend  the  time  of  payment  of 
a  note  as  long  as  the  debtor  wanted  it,  on  the 
payment  of  8  per  cent  interest.  This  decision 
Ij  on  the  ground  that  the  contract,  not  being  in 
vritlng,  was  void,  and  was  no  consideration  for 
an  extension.  Berry  v.  Fallen,  69  Me.  101,  31 
Am.  Bep.  248.  In  this  case  it  was  said  that  the 
rale  seemed  to  be  that  If  usury  had  been  paid 
the  aurety  would  have  been  released. 

Bat  Id  the  following  cases  it  was  held  that  an 
agreement  by  the  debtor  with  the  creditor  to 
extend  the  tIm^  of  payment  would  release  a 
nirety  not  consenting  to  such  agreement :  Kel- 
ly r.  Gillespie,  12  Iowa,  55,  79  Am.  Dec.  616 ; 
Corlelle  v.  Allen,  13  Iowa,  289 ;  Wheat  v.  Ken- 
dall, 6  N.  H.  504  ;  Washington  v.  Talt,  3  Humph. 
543 ;  Austin  v.  Chittenden,  33  Vt.  553 ;  Chiches- 
ter T.  Mason,  7  Leigh,  244 ;  Fay  v.  Tower,  58 
Wis.  286 ;  Moulton  v.  Posten,  52  Wis.  169,  8  N. 
W.  621. 

And  the  same  was  held  in  the  following  cases, 
where  a  statute  avoided  the  usurious  contract 
ody  to  the  extent  of  the  usury :  Stallings  v. 
Johnson,  27  6a.  564 ;  Redman  v.  Deputy,  26 
Iiid.  338:  Cross  v.  Wood,  30  Ind.  378;  Brown 
T.  Prophit,  53  Miss.  649 ;  McComb  v.  Klttridge, 
14  Ohio,  348;  Wood  v.  Newkirk,  15  Ohio  St. 
293. 

Where  the  creditor,  for  a  valuable  considera- 
tion, suspends  his  right  of  action  against  the 
principal  debtor,  and  gives  farther  time  for  the 
payment  of  the  note,  without  the  consent  of  the 
nirety,  pending  which  the  principal  becomes  in- 
solrent  and  entirely  unable  to  pay  the  debt, 
snch  agreement  is  a  good  defense  for  the  surety 
in  an  action  against  him  on  the  note.  If  the 
consideration  thus  paid  is  an  additional  note  of 
the  principal,  forming  a  contract  usurious  in  its 
natare,  such  usury  does  not  make  the  contract  a 
nullity,  as  the  party  contracting  for  the  same 
eannot  set  up  the  usury  and  claim  that  his 
■Creement  to  give  time  was  without  considera- 
tion. Kelly  V.  Gillespie,  12  Iowa,  55,  79  Am. 
Dec  51 B. 

And  extension  of  the  credit  beyond  the  time 
q^nrifled  In  a  promissory  note,  under  a  contract 
fonnded  upon  a  good  consideration  between  the 
creditor  and  the  principal,  without  the  consent 
bf  the  surety,  has  the  effect  to  discharge  such 
carety.  That  the  contract  for  extension  of 
credit  was  supported  by  a  note  for  usurious  In- 
terest as  Its  only  consideration  will  not  avoid 
the  effect  of  discharging  the  surety  from  his  11a- 
Uilty.     Corlelle  v.  Allen,  13  Iowa,  289. 

And  a  contract  to  extend  the  time  of  payment 
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of  a  note,  founded  on  a  promise  to  pay  usurious 
interest,  will  discharge  a  surety  not  consenting 
thereto.     Wheat  v.  Kendall,  6  N.  H.  504. 

In  Washington  v.  Talt,  3  Humph.  543,  it  wav 
held  that  an  extension  of  time  given  to  the  prin- 
cipal debtor  in  consideration  of  a  dueblll  exe- 
cuted for  usurious  interest  will  exonerate  the 
surety. 

In  Wilson  V.  Langford,  6  Humph.  320,  hold- 
ing that  a  separate  bill  by  the  debtor  for  usury  i 
was  unlawful  and  void,  and  that  it  did  not  re- 
lease the  surety,  even  if  paid,  it  was  said  that 
the  case  of  Washington  v.  Talt,  3  Humph.  543, 
did  not   conflict,   saying:     "Whatever  may   be 
thought  of  the  facts  of  that  agreement,  as  con- 
stitntinsT  usury,  or  otherwise,  it  is  clear  that  the 
court  believed  that  a  large  portion  of  the  con- 
sideration for  that  agreement  was  not  usurious,   I 
the  main  circumstance  In  that  case,  also,  Justify-   | 
Ing  the  discharge  of  the  surety,  is  the  actual  in-   ' 
terference  of  the  surety  to  have  the  debt  paid    \ 
by  the  principal,  on  suit  brought  against  him, 
and  the  delusive  conduct  on  that  subject  of  the 
creditor." 

And  in  Austin  v.  Chittenden,  83  Vt.  553,  It 
was  held  that  an  Indorser  of  a  note  was  dis- 
charged where  the  plaintiff  had  taken  in  satis- 
faction another  note  with  different  makers,  but 
which  was  executed  and  payable  in  New  York, 
and  was  void  on  account  of  usury.  The  defense 
was  made  of  an  extension  of  time  without  the 
defendant's  knowledge.  It  was  held  that  the 
plaintiff  could  not  set  up  that  the  new  note  was 
void.  In  this  case  the  court  said :  "The  taker 
Is  regarded  as  the  wrongdoer,  and  the  debtor  as 
the  injured  party,  and  therefore  the  law  will 
allow  the  debtor  to  avoid  the  contract,  but  es- 
tops the  creditor  from  taking  any  advantage  of 
his  own  greed  and  extortion." 

And  after  a  levy  under  an  execution,  an  in- 
dulgence granted  to  the  debtor  without  specify- 
ing for  what  time,  in  consideration  of  an  agree- 
ment to  pay  usurious  Interest,  was  held  by  the 
court  of  chancery  to  discharge  the  surety,  and 
this  decree  was  afllrmed  by  an  equal  division  of 
the  court  of  appeals.  Chichester  v.  Mason,  7 
Leigh,  244.  In  this  case  the  decision  appears 
to  have  been  on  the  ground  of  releasing  a  lien 
under  a  levy  to  the  detriment  of  the  surety. 

A  usurious  note  given  by  the  principal  debtor 
for  an  extension  of  time  is  a  valid  extension 
binding  the  holder  of  the  note,  and  the  surety 
will  be  discharged.  Fay  v.  Tower,  58  Wis.  286. 
In  this  case  it  was  said  that  the  holder  of  the 
extended  note  could  not  be  heard  to  allege  that 
the  note  taken  for  the  extension  was  usurious, 
and  that  there  wns  no  consideration  for  his 
agreement  to  extend.  The  court  further  said 
that  "the  fact  that  the  note  given  for  the  ex- 
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veying  the  fee  simple,  with  the  condition 
that  it  should  become  void  upon  the  pajrment 
of  said  bond.  On  the  3d  of  March,  1882,  the 
trustee,  Congleton,  died,  leaving  three  min- 
or children,  two  of  whom  were  minors  at 
the  commencement  of  this  action.  The  oth- 
er ha^  been  of  age  for  three  years  and  five 
months  when  the  action  was  commenced, 
in  August,  1884,  the  said  M.  L.  Brown  died, 
leaving,  her  surviving,  her  husband,  John  L. 
and  tlie  plaintiffs  MoUie  L.  Fleming,  Dora 
L.,  John  L.,  and  Lena  M.  Brown;  tiie  last 
three  named  being  minors  under  twenty-one 
years  of  age,  except  Mrs.  Fleming,  who  was 
under  coverture  when  this  action  was  com- 
menced, and  is  still.  The  plaintiffs  allege 
that  this  was  their  mother's  land,  that  the 
debt  was  that  of  their  father,  and  that  the 
mortgage  was  only  a  security  for  the  debt; 
and  they  further  allege  that  the  security. 


the  mortgage  lien  on  the  land,  was  dis- 
charged by  a  contract  made  and  entered  into 
by  Stickney,  the  mortgagee,  and  John  L. 
Brown,  the  principal  debtor,  for  an  exten- 
sion of  time  on  the  debt  so  secured  by  the 
mortgage;  that  this  agreement  was  in  the 
fall  of  1884,  to  extend  for  one  year  for  $50; 
that  in  January,  1888,  Stickney  sold  under 
the  mortgage,  when  Arthur  Borden  bought 
and  took  deed  to  W.  C.  Ayers,  who,  on  March 
3,  1888,  conveyed  the  same  to  the  defendant, 
IVI  aggie  Borden,  and  that  she  has  been  in  pos- 
session of  the  same  ever  since  the  date  of 
her  deed,  in  March,  1888.  Upon  the  admit- 
ted facts  and  the  evidence  in  the  case  the 
court  submitted  the  following  issues: 

(1)  Did  Stickney  agree  with  John  L. 
Brown  to  extend  time  of  payment  of  the 
mortgage  debt  from  February  9,   1885>  to 


tension  in  this  rase  was  paid  long  since,  while 
In  Monlton  v.  Posten,  52  Wis.  169,  8  N.  W.  621, 
the  note  given  for  the  extension  had  not  been 
i;>aid,  is  not  important. 

A  usurious  note  given  by  a  debtor  for  an  ex- 
tension will  discharge  the  surety,  although  such 
note  has  not  been  paid.  Moulton  v.  Posten,  62 
Wis.  169,  8  N.  W.  621.  In  this  case  it  was 
said :  "The  agreement  for  extension  was  exe- 
cuted by  the  giving  of  a  note  for  the  considera- 
tion of  It  as  effectually  as  It  would  have  been  by 
paying  the  same  In  money.  .  .  .  He  [the 
holder]  could  not  have  been  heard  to  allege  that 
the  note  taken  for  the  extension  was  usurious, 
and  that  there  was  no  consideration  for  his 
agreement  to  extend.  The  right  to  make  that 
allegation  was  in  Smith  alone." 

The  maker  of  a  note  at  Its  maturity  made  an 
agreement  with  the  holder  for  delay  In  consider- 
ation of  a  usurious  contract.  After  the  contract 
was  made  the  maker  became  insolvent.  It  was 
held  that  an  Indorser  on  the  note,  not  consent- 
lug  to  the  extension,  was  discharged.  Stalllngs 
V.  Johnson,  27  Ga.  664.  In  this  case  it  was 
said :  "We  are  not  prepared  to  say,  then,  that 
the  illegality  of  a  part  of  the  consideration  is, 
of  itself,  sufficient.  In  any  case,  to  render  the 
contract  void.  But  If  so  sufficient  In  some 
cases,  it  cannot  be  that  this  Is  one  of  the  cases, 
because  we  have  a  statute  which  makes  con- 
tracts Involving  usury  void  only  for  the  usury, 
but  good  for  the  rest — ^good  for  the  principal. 
Cobb.  293.  By  this  statute,  then,  so  much  only 
of  the  contract  for  Indulgence  as  involved  usury 
was  void;  the  rest  was  good.'* 

Under  Ind.  act,  Dec.  19,  1866  (Special  Sess. 
p.  176),  that  provided  that  a  contract  to  pay 
more  than  6  per  cent  was  void  as  to  the  ex- 
cess, but  money  voluntarily  paid  could  not  be 
recovered  back,  an  agreement,  made  while  the 
Interest  law  of  1865  was  in  force,  by  a  cred- 
itor with  the  principal  debtor,  with  the  consent 
of  the  surety  or  the  guarantor,  to  give  a  limited 
time  after  the  debt  became  due,  in  consideration 
of  the  payment  in  advance  of  4  per  cent  in 
excess  of  6  per  cent  interest,  was  held  to  release 
the  surety  and  the  guarantor.  Cross  v.  Wood, 
80  Ind.  378. 

So,  under  a  similar  statute  of  Indiana  of  1861, 
an  extension  of  time  in  pursuance  of  an  agree- 
ment to  pay  10  per  cent  will  release  the  surety, 
as  the  contract  is  valid  as  to  6  per  cent.  Red- 
man V.  Deputy,  26  Ind.  338. 

If  the  holder  of  a  note  which  has  become  due 
agrees  with  the  principal  maker  of  said  note 
that  he  may  retain  the  sum  due  for  a  definite 
period  of  time  upon  his  promise  to  pay  usurious 
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interest,  and  such  maker  agrees  to  keep  said  sum 
for  such  definite  time,  and  to  pay  said  Interest, 
this  agreement  will  discharge  a  surety  on  said 
note  not  consenting  to  such  contract  for  for- 
bearance. Although  the  usury  cannot  be  col- 
lected, the  legal  rate  can  be;  and  the  absolute 
right  to  get  Interest  for  a  given  time  is  a  valu- 
able consideration  to  uphold  a  promise  to  for- 
bear. Brown  v.  Prophlt,  53  Miss.  649.  In  tbis 
case  the  court  said :  "When  our  statute  made 
usury  a  cause  of  forfeiture  of  all  interest.  It 
was  Justly  held  that  a  promise  to  pay  usury  was 
not  a  consideration  for  a  promise  to  forbear. 
Roberts  v.  Stewart,  31  Miss.  664.  A  change  In 
the  statute  causes  a  change  in  the  result  of  sach 
an  agreement." 

And  a  usurious  note  given  for  an  extension 
of  time  by  a  debtor  will  release  a  surety  not 
consenting  thereto.  McComb  v.  Kittridge,  14 
Ohio,  848.  In  this  case  the  court  said  that 
such  a  contract  with  us  Is  not  wholly  void  be- 
cause the  statute  steps  In  and  pares  it  down  to 
the  legal  rate,  and  permits  that  to  be  collected. 

So,  the  promise  by  the  principal  debtor  to 
pay  usurious  Interest  is  a  sufficient  considera- 
tion to  support  an  agreement  by  a  creditor  to 
give  further  time,  and  will  discharge  a  surety 
on  the  original  contract  under  the  Ohio  statute 
making  such  contract  void  as  to  the  excess  above 
6  per  cent.  Such  contract  is  good  as  to  the 
legal  Interest.  Wood  v.  Newklrk,  15  Ohio  St. 
295. 

In  May  v.  Shepherd,  1  Mackey,  430,  it  was 
said  that  "the  cases  in  Ohio  seem  to  hold  the 
promise  to  pay  usurious  interest  a  good  con- 
sideration for  forbearance  on  the  ground  that 
under  a  state  statute  such  a  promise  is  valid 
for  the  legal  interest,  and  void  only  for  the  ex- 


cess.' 


III.  Summary. 


The  weight  of  authority  is  to  the  effect  that 
an  extension  of  time  granted  to  the  debtor  by 
the  creditor  in  consideration  of  the  payment  of 
usury  will  release  a  surety  not  consentlni; : 
That  an  executory  contract  to  pay  usury  will 
not  release  a  surety  except  in  the  states  where 
such  a  contract  is  valid  to  the  extent  of  legal 
Interest.  Some  cases  hold  that  the  creditor  la 
estopped  from  claiming  a  usurious  payment  to 
be  void  on  the  ground  that  to  hold  it  so  would 
afford  a  premium  to  the  usurer,  as  a  creditor 
extending  time  on  the  payment  of  legal  interest 
would  lose  his  claim  on  the  surety,  while  a 
usurer  would  not,  if  he  could  plead  the  lllesallty 
of  his  own  act.  I.  T. 


1900. 


Fleming  y.  Bobden. 


825 


February  9,  1886,  in  consideration  of  the 
payment  hy  Brown  of  10  per  cent  interest 
on  the  debt  for  the  year  ending  February  9, 
1885,  to  wit,  $50  r 

(2)  Was  said  consideration  paid  by 
Brown  and,  if  so,  when  ? 

A.  Yes,  April,  1885. 

(3)  Did  K.  T.  Hodges  have  knowledge  of 
his  alleged  appointment  as  trustee  in  the 
j)roeeeding  entitled  "John  L.  Brown  and  oth- 
era  ex  parte  t" 

A.  No. 

(4)  Are  the  plaintiffs  the  owners  of  and 
entitled  to  recover  possession  of  the  land  de- 
scribed in  the  complaint? 

A.  Yes. 

(5)  What  is  the  rental  value  of  the  land 
for  the  period  beginning  July  4,  1894,  up  to 
tiiepreiient  time? 

1.    $300. 

Thereupon  the  court  rendered  judgment 
that  the  plaintiffs  are  the  owners  of  and  en- 
titled to  the  possession  of  the  land,  etc. 

Upon  the  close  of  the  evidence  the  defend- 
ant moved  to  nonsuit  the  plaintiffs  for  the 
reason  that  the  evidence,  all  taken  to  be 
true,  did  not  make  out  a  case  for  the  plain- 
tiffs.   This  was  refused,  and  we  see  no  er- 
ror in  its  refusal.     It  seems  to  us  that  it 
could  hardly  be    disputed    but    that  there 
was  evidence  tending  to  prove  all  the  facts 
alleged  by  the  plaintiffs,  and  sufficient  to  au- 
thorize the  jury  to  find  the  issues  submitted 
to  them  as  they  did.    But,  taking  the  issues 
as  found,  and  the  facts  as  admitted,  the  case 
presents  some  very  interesting  questions  of 
law,  upon  the  solution  of  which  the  rights  of 
the  parties  depend.    The  evidence  with  re- 
gard to  the  contract  and  consideration  for 
the  extension  of  time  was  that  the  mort- 
gagee, Stickney,  proposed  to  Brown,  the  prin- 
cipal debtor,  that  if  Brown  would  pay  him 
$50  interest,  instead  of  $40,  he  would  extend 
the  time  twelve  months.    This  offer  was  ac- 
cepted by  Brown,  and  the  money  paid  to 
Stickney's   attorney  or  agent.    The  defend- 
ant asked  the  court  to  charge  the  jury  that 
this  did  not  constitute  a  contract  to  extend 
the  time  of  payment^  first,  for  the  reason 
that  Stickney  did  not  receive  the  money. 
Bi^t  the  court  held  that,  if  the  agent  received 
it  tinder  the  contract  and  agreement  of  Stick- 
ney with   Brown,  this  was  the  same  as  if 
Stickney  had  received  it  himself.    And  we 
think  this  must  be  so.    The  defendant  fur- 
ther contended  that,  if  he  did  receive  it,  it 
was  usurious  interest;   that  a  contract  to 
extend  tluie  must  be  upon  a  good  considera- 
tion; that  the  usurious  payment  of  interest 
was  not  a  good  consideration,  and  did  not  sup- 
port the  contract;  and  cited  First  Nat.  Bank 
V.  Lineberger,  83  N.  C.  454,  35  Am.  Rep.  582, 
as  authority  for  this  contention;  and  it  is  so 
held  in  that  case.  •  But  in  Carter  v.  Duncan, 
84  N.  C.  676  (the  next  term  after  the  case 
ot  First  Nat-  Bank  v.  Lineberger  had  been 
decided  )f    tl&e  case  of  First  Nat,  Bank  v. 
Lineberger    "wtM  overruled;    and   Carter  v. 
Duncan  haa   been  held  to  be  the  law  ever 
Bince,  and  has  been  cited  with  approval  in 
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several  cases,  among  them  Forbes  ▼.  8hep^ 
pardy  98  N.  C.  HI,  3  S.  E.  817;  Hollings- 
worth  V.  Tomlinson,  108  N.  C.  245,  12  S.  E. 
989.  And,  as  was  said  in  National  Bank  v. 
Sumner,  119  N.  C,  591,  26  S.  E.  129,  we  think 
this  doctrine  has  been  carried  far  enough. 
But  it  seems  to  us  that  these  cases  ought  to 
be  considered  as  settling  the  doctrine  in  this 
state,  and  the  court  bcdow  properly  refused 
to  give  this  instruction.  This  covers  the 
defendant's  prayers  down  to  the  fifth. 

The  fifth  prayer  asks  the  court  to  instruct 
the  jury  that,  as  Mrs.  Brown  was  dead  when 
this  agreement  for  extension  of  time  was 
made,  it  did  not  have  the  effect  to  discharge 
the  mortgage,  as  it  was  not  shown  that  she 
had  an  administrator,  or  that  her  children 
had  a  guardian,  and  there  was  no  one  to  pay 
the  debt.  The  court  refused  thft  prayer,  and 
the  defendant  excepted.  We  cannot  sustain 
the  exception.  The  discharge  is  by  opera- 
tion of  law,  and  we  cannot  say  that  it  shall 
apply  in  some  cases,  and  not  in  others.  We 
have  not  been  furnished  with  any  authority 
for  making  such  exception. 

The  sixth  prayer  is  that  the  original  trus- 
tee, Congleton,  was  dead,  and  that  his  inter- 
est descended  to  his  heirs  at  law;  that  one  of 
them  had  been  above  the  age  of  twenty-one 
for  more  than  three  years  when  this  action 
was  commenced ;  that  where  the  trustee  is 
barred,  the  cestui  que  trust  is  also  barred; 
and  that,  as  one  of  the  trustees  was  barred, 
they  were  all  barred,  and  the  plaintiffs, 
though  infants  and  femes  covert,  were  also 
barr^.  This  is  a  correct  proposition  of  law, 
as  applied  to  some  trusts.  But,  taking  the 
view  of  the  case  we  do,  it  is  not  necessary 
for  us  to  decide  this  question.  The  deed  of 
trust  to  Congleton  expressly  authorizes  John 
L.  and  M.  L.  Brown  to  convey  in  fee  simple 
or  any  less  estate,  and  that  it  shall  be  the 
duty  of  the  trustee,  Con^eton,  to  join  them 
in  making  such  deed.  They  exercised  this 
power  in  making  this  mortgage  to  Stickney, 
and  the  trustee,  Congleton,  to  join  them  in 
making  it.  Congleton  never  had  anything 
but  the  bare  legal  title  to  the  land,  and  when 
this  mortgage  was  made,  which  is  a  deed  in 
fee  simple,  with  other  trusts  attached,  all 
the  estate  he  ever  had  in  the  land  passed 
out  of  him  into  Stickney.  Congleton  died 
before  it  is  alleged  that  there  was  any  dis- 
charge of  the  land  from  this  debt  on  account 
of  extension  of  time;  and  when  he  died  he 
had  no  estate  to  descend  to  his  heirs.  It  is 
true  that,  if  Congleton  had  been  the  equit- 
able owner  as  well  as  the  legal  owner,  the 
equitable  right  of  redemption  would  have 
descended  to  his  heirs.  But  the  only  thing 
their  father  ever  had  was  the  naked  le^al 
title,  and  this  was  gone.  He  had  nothmg 
to  descend  to  his  heirs,  and  they  had  no  in- 
terest to  redeem.  And,  indeed,  it  does  not 
seem  to  be  claimed  that  they  should  have 
done  BO.  But  the  defendants  claim  that  the 
naked  legal  title  was  in  them,  and,  as  they 
did  not  bring  suit  for  the  possession  of  the 
land,  the  statute  is  a  bar  to  plaintiffs'  right 
to  recover.  But  as  it  is  seen  that  they  had 
no  legal  title  to  the  land,  and,  we  think,  no 
equitable  estate,  the  doctrine  contended  for 
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by  defendants  does  not  apply.  For  the  pur- 
poses of  this  case,  it  is  not  necessary  for  us 
to  decide  where  the  legal  title  was  after  the 
discharge  of  the  land  from  the  debt,  so  that 
it  was  not  in  the  heirs  of  Congleton.  It  may 
.  be  that  when  the  mortgage  d^d  was  made  to 
Stickney  the  trust  was  thereby  terminated, 
4ind  that  Mrs.  Brown  became  the  absolute 
•owner  subject  to  the  mortgage  encumbrance, 
^nd,  if  this  was  not  so,  it  would  seem  that 
the  legal  estate  was  in  the  defendant;  and, 
4f  bO,  she  held  the  naked  legal  title  in  trust 
ior  Uie  plaintiffs,  and  the  statute  could  not 
run  in  her  favor;  and,  if  both  the  legal  and 
equitable  estates  were  in  the  plaintiffs,  the 
statute  or  presumption  on  account  of  posses- 
sion did  not  run  against  them  on  account  of 
their  infancy  and  coverture.  The  land  being 
discharged  from  the  payment  of  the  debt  by 
reason  of  the  extension  of  time,  the  mort- 
.(gagee  had  no  right  to  sell  under  the  mort- 
age, unless  it  was  the  naked  legal  title;  and 
the  purchaser  at  the  sale  got  nothing  more. 
It  is  like  selling  after  the  debt  had  been  paid. 
Jenkins  v.  Daniel,  125  N.  C.  161,  34  S.  E. 
1239.  It  is  true  that  John  L.  Bi'own  s^ms 
to  have  been  at  the  sale,  made  no  objection 
to  it,  and  did  not  then  let  it  be  known  that 
he  had  obtained  an  extension  of  time.  And, 
if  it  had  been  his  land,  it  would  seem  that 
this  would  be  an  estoppel  in  pais.  But  it 
was  no  estoppel  as  against  the  plaintiffs  who 
are  infants  and  femes  covert.  It  may  be  a 
hardship  on  the  defendant,  if  she  was  an 
innocent  purchaser  without  notice  (which,  if 
so,  is  not  presented  by  this  appeal ) ,  but  such 
is  said  to  be  "the  quicksands  of  tiie  law." 

The  judg7)iefii  is  affirmed. 
\ 

A  petition  for  rehearing  having  been  filed, 
I>oiigla«,  J.,  on  Novemb^  27,  1900,  handed 
•down  the  following  response: 

This  case  is  now  before  us  on  a  petition 
to  rehear,  having  been  decided  in  126  N.  C. 
450,  ante,  p.  316,  36  S.  E.  17.  The  facts  are 
«ufiiciently  set  forth  in  the  former  opinion, 
to  which,  after  careful  consideration,  we  feel 
it  our  duty  to  adhere.  The  decisive  question 
was  whether  the  contract  for  the  extension 
of  payment  operated  as  a  discharge  of  the 
debt  as  far  as  Mrs.  Brown  was  concerned. 
We  think  it  did.  In  Hinton  v.  Oreenleafy 
113  N.  C.  6.  18  S.  E.  56,  this  court  says:  "It 
is  settled  by  abundant  authority  that,  'where 
a  husband  mortgages  his  property  for  his 
debt,  and  in  the  same  mortgage  the  wife 
conveys  her  own  separate  property  as  secur- 
ity for  the  same  debt,  her  property  so  con- 
veyed will  be  treated  in  all  respects  as  a 
surety,  .  .  .  and  will  be  discharged  by 
anything  that  would  discharge  a  surety  or 
guarantor  who  was  personally  liable.*  .  .  . 
These  contracts  of  forbearance  were  made 
without  the  knowledge  or  assent  of  Mrs. 
Greenleaf,  and,  in  our  opinion,  resulted  in  a 
•discharge  of  her  property  from  all  liability 
under  the  said  deed  of  trust.  This  property 
occupied,  as  we  have  seen,  the  position  of  a 
surety,  and  it  is  common  learning  that  'time 
or  forbearance  given  by  the  creditor  to  the 
principal  debtor  by  a  contract  which  binds 
him  in  law  and  would  bar  his  action  against 
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the  debtor  will  discharge  the  surety.'  **    This 
case  cites  a  large  number  of  authorities,  and 
is  cited  with  approval  in  Weil  v.  Thomas, 
114  N.  C.  197,  201,  19  S.  E.  103;  Smith  v. 
Old  Dominion  Bldg,  d  L,  Asso,  119  N.  C.  257, 
26  S.  E.  40;  Hedrick  v.  Byerly,  119  N.  C. 
420,  25  S.  E.  1020;  Shew  v.  Call,  119  N.  C. 
450,  455,  26  S.  E.  33;  Meares  v.  Butler,  123 
N.  C.  20C,  208,  31  S.  £.  477.    It  is  needless 
here  to  recapitulate  all  the  authorities  cited 
in  the  above-named  cases.    It  is  contended 
in  behalf  of  the  defendant  that,  as  the  con- 
tract of  forbearance  was  made  upon  a  usuri- 
ous consideration  after  the  passage  of  the 
act  of  1876-77,  brought  forward  as  §  3836 
of  the  Code,  the  said  contract  was  absolutely 
void  and  of  no  effect  either  as  to  binding  the 
creditor  or  rdeasing  the  surety.    We  cannot 
adopt  this  view  of  the  maUer  in  the  face  of 
the  repeated  decisions  of  this  court  to  the 
contrary.     In  Forbes  v.  Sheppard,  98  N.  C. 
Ill,  3  S.  E.  817,  this  court  says  on  page 
115,  98  >i.  C,  page  819,  3  S.  E.:     "The  exon- 
eration of  the  surety  is  the  same  when  the 
contract  of  forbearance  is  usurious  in  terms, 
and  especially  when  the  consideration  has 
been  paid;'*  citing  Scott  v.  Harris,  76  N.  C, 
205;  First  Kat.  Bank  v.  Lineherger,  83  N. 
C.  454,  35  Am.  Kep.  582,  modified  in  Carter 
V.  Duncan,  84  N.  C.  679 ;  Brandt,  Suretyship, 
§     304;    Baylies,     Sureties,    251.     In    Hol- 
lingsujorth  v.  Tomlinson,  108  N.  C.  245,  12  S. 
E.  989,  this  court  says:     "So  it  is  now  well 
settled  that  'the  exoneration  of  the  surety  ia 
the  sam^  when  the  contract  of  forbearance 
is  usurious  in  terms,  and  especially  when  the 
consideration  has  been  paid.' "    As  far   as 
the  surety  is  concerned,  his  exoneration  by 
the  creditor's  contract  of  forbearance  with 
the  principal  has  the  same  effect  as  if  the 
debt  had  been  paid;  that  is,  the  debt  is  can- 
celed as  to  him.    As  the  wife's  land  under 
mortgage  for  her  husband's  debt  stands  sim- 
ply in  the  relation  of  surety,  as  to  it  the 
debt  is  extinguished.    There  is  a  clear  dis- 
tinction between  the  extinguishment  of  the 
debt  and  the  bar  to  its  collection  raised  by 
the  statute  of  limitations.    We  are  therefore 
brought  to  the  question  whether  the  extin- 
guishment of  the  debt  destroys  the  mort- 
gagee's power  of  sale.    We  think  it  does. 
The  mortgace  is  not  the  debt  itself,   but^ 
merely  incidental    thereto.    It  is   intended 
merely  to  secure  the  payment  of  the  debt, 
and  when  the  debt  is  paid  its  object  is  ful- 
filled.   It  is  true  the  legal  title  passes  to  tbe 
mortgagee,  but  only  for  the  purposes  of  tlie 
mortgage  as  expressed  upon  its  face.    If  t^be 
debt  is  paid  before  maturity,  the  title    re- 
vests by  the  very  terms  of  the  mortg&^e, 
which    thereupon    becomes    null    and    void. 
After   default  the  debtor  still  retains    bis 
equity  of  redemption,  and  upon  payment  of 
the  debt  before  foreclosure  is  entitled  to    a 
reconveyance  of  the  legal  title.     If  the  mort- 
gagee still  retains  the  title,  he  holds  it  as  a 
naked    trustee    for    the    mortgagor.     Elveii 
while  the  n\ortgage  is  in  full  force  an<l    ef « 
feet,  the  mortgagee  with  power  of  sale  bo1d.s 
the  land  as  trustee  for  the  mortgagor     aa 
well  as  for  himself.    Bobhitt  v.  Black%oell 
120  N.  C.  253,  26  S.  £.  817,  and  cases  tliere^ 
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in  cited.    Ihe  practice  of  inserting  powers 
el  sale  in  mortgages  was  recognized  by  this 
court  with  great  reluctance,  and  has  always 
been  r^rded  with  extreme  jealousy,  but  not 
now  with  the  same  disfavor.    Kornegay  v. 
Spicer,  76  N.  C.  95;   Whitehead  v.  Hellen, 
76  N.  C.  91);  Moshy  v.  Uodge,  76  N.  C.  387; 
^kew  y.  Call,  119  N,  C.  460,  26  S.  E.  33.    In 
Capehart  v.  BiggSy  77  N.  C.  261,  this  court 
«ays:  "In  our  case  the  plaintiff  might  inval- 
idate a  sale  made  under  the  power  by  proof 
that  nothing  was  due  under  the  mortgages, 
and  80  the  power  was  defunct."     In  Uutaff 
T.  AdfUn,  112  N.  C.  260,  17  S.  B.  78,  this 
«ourt  says:     **[J]pon  the  allegations  in  the 
complaint  taken  as  true  the  defendants'  bond 
and  mortgage  are  alike  barred  by  Uie  statute 
at  limitations.     ...    A  sale  under  such 
mortgage  would  carry  to  the  purchaser  no 
me."    In  Jf^nkina  v.  Daniel,  125  N.  C.  161, 
34  S.  K  230,  this  court  says  on  page  168, 
125  N.  C  page  240,  34  8.  £. :     'The  exten- 
sion of  time  without  the  consent  of  the  sure- 
ty discharges   the   surety,  or   the  security 
pren  by  a  third   party;"  citing  National 
Bank  v.  Sumner,  119  N.  C.  591,  26  S.  E. 
129;  Sutton  v.  Walters,  118  N.  C.  495,  24  S. 
£.  357.    ''This  presents  the  question  wheth- 
er the  mortgage  of  February,  1890,  extended 
the  time  of  payment  of  the  note.     ...     If 
it  does,  it  was  a  discharge  of  the  lien  of  the 
mortgage  of  the  wife  on  her  land.    The  mort- 
gagee would  have  no  right  to  sell  under  the 
fiame,  and  the  defendant  Speieht  would  ac- 
quire no  title  by  retison  of  said  sale  and  her 
purchase."     In  the  case  at  bar,  as  the  lien 
opon  the  land  had  been  discharged,  the  de- 
fendant's vendor   purchasing  at  the  mort- 
gagee's sale  acquired  no  title  whatever,  ei- 
ther l^al  or  equitable,  and  hence  could  con- 
vey none   to   her.     It  matters   not   to   her 
where  the  legal  title  may  now  be,  since  it  is 
not  in    her.     WTietlier  *it   reverted   to   the 
plaintiffs  or  remained  in  the  mortgagee  as 
their  naked  trustee  does  not  affect  the  merits 
of  this  action.    We  are  not  inadvertent  to 


certain  authorities  which  hold  that  a  pur- 
chaser in  good  faith  has  a  right  to  presume 
that  an  uncanceled  mortgage  is  still  in  full 
ioroe.  This  doctrine,  whether  right  or 
wrong,  has  no  application  here.  However  it 
ULay  be  presented,  it  finally  rests  upon  the 
doctrine  of  estoppel.  Are  infant  children 
estopped  by  a  mere  failure  to  assert  their 
rights  of  which  they  have  no  knowledge? 
We  think  not.  They  would  not  be  affected 
even  with  actual  notice,  except,  perhaps,  in 
some  rare  instances,  where  their  conduct 
would  amount  to  actual  fraud. 

It  is  suggested  that  this  is  a  case  of  con- 
tiictiug  equities,  which  should  be  resolved  in 
favor  of  the  defendant  in  poeseesion;  but  we 
see  no  conflicting  equities.  Whatever  may 
be  the  equitable  rights  of  the  defendant,  they 
do  not  conflict  with  those  of  the  plaintiffs, 
because  she  has  no  equities  against  the  plain- 
tiffs. None  of  her  money  went  to  them,  nor 
did  it  go  to  pay  their  debt  or  exonerate  their 
property.  They  never  owed  the  debt,  and 
their  land  had  been  exonerated  by  operation 
of  law  before  it  was  bought  by  the  defend- 
ant, or  even  sold  by  the  mortgagee.  If  she 
has  any  equities,  by  subrogation  or  other- 
wise,— ^and  that  question  is  not  before  us, — 
it  seems  to  us  that  they  must  be  against  ei- 
ther the  lather,  whose  debt  she  paid,  or  those 
who  received  her  money.  What  legal  rights 
she  may  have  against  her  vendor  we  have 
no  means  of  knowing.  This  may  seem  a 
hard  rule,  and  we  frankly  admit  that  we 
have  carried  it  as  far  as  we  care  to  go;  but 
BO  far  we  must  go  in  deference  to  the  settled 
decisions  of  this  court  and  in  justice  to  the 
trusting  wife  and  helpless  children.  Per- 
ceiving no  error  in  our  former  judgment,  the 
petition  to  rehear  is  dismissed. 

We  do  not  think  that  a  motion  for  a  new 
trial  for  newly-discovered  evidence  is  prop- 
erly before  us  on  a  petition  to  rehear,  even 
if  due  diligence  had  been  shown. 

Petition  diartiiaaed. 


PENNSYLVANIA  SUPREME  COURT. 


<3€orge  A.  WELLS,  Adrar.,   et<K,  of   Helene 
Roberts,  Deceased, 
t?. 

KKW  ENGLAND  MUTUAL  LIFE  INSUR- 
AN'CE  COMPANY  of  Boston,  Massachu- 
setts, Appt. 

(101  Pa.  207.) 

1.  Ho  reco-verr  can  1»e  liad  hik  wl  policy 
of  life  Insurance  In  case  death  Is  cansed 
by  Tolantary  submission  to  an  Illegal  opera- 
tion performed  in  order  to  get  rid  of  an  illegit- 
imate fOPtUS. 

1.    The  avcstlon  of  tlie  n&cdlcnl  necca- 


XoTK. — On  the  general  sabject  of  death  caused 
bf  crime  as  affecting  liability  of  Insurance  com- 
pany there  are  some  cases  in  a  note  to  Darrow 
t.  Family  Pond  Soc.  (N.  Y.)  6  L.  R.  A.  495,  and 
tlto  tn  note  to  Sheanon  t.  Pacific  Mat.  L.  Ins. 
Cft  (Wis.)  9  L.  B.  A.  085. 
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nlty   for  an   abortion   to   get   rid   of  an 

illegitimate  fcetus  should  not  be  submitted  to 
the  Jury  in  an  action  upon  a  policy  upon  the 
life  of  deceased,  where  no  suggestion  of  such 
necessity  appears  In  the  evidence. 
3.  A  'vroman  vrlio  aolldta  and  anbmlta 
to  a  criminal  abortion  to  get  rid  of  an 
illegitimate  foetus  Tiolates  the  criminal  laws 
within  the  meaning  of  a  clause  in  a  life  in- 
surance policy  exempting  the  company  from 
liability  for  death  caused  by  yiolatlon  of,  or 
attempting  to  violate,  the  criminal  law. 

(April  24,  1899.) 

APPEAL  1^  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  for 
Luzerne  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  a  policy  of  life  insur- 
ance. Reversed, 
The  facts  are  stated  in  the  opinion. 
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Messrs,  W.  8.  MeLean  and  J.  B. 
'Woodward,  for  appellant: 

The  facta  once  established  or  conceded, 
their  legal  effect  is  for  the  court.  When, 
therefore,  upon  all  the  evidence,  no  ques- 
tion of  fact  is  left  in  doubt  or  controversy 
the  trial  judge  should  direct  a  verdict;  but 
if  facts  are  in  doubt,  or  if  there  is  conflict 
in  the  evidence  relating  to  them,  the  doubt 
must  be  resolved,  or  the  conflict  decided  by 
the  jury  before  the  legal  value  of  such  facts 
can  be  pronounced  by  the  court. 

Cougle  Y.  MoKee,  151  Pa.  603,  25  Atl.  115. 

When  there  is  no  real  controversy  as  to 
the  facts  the  court  may  give  a  binding  in- 
struction to  the  jury. 

Gardner  v.  McLallen,  4  W.  N.  C.  435; 
Holland  v.  Kindregan,  155  Pa.  156,  25  Atl. 
1077. 

The  act  of  Helene  Roberts  in  submitting 
to  the  operation  for  abortion  was  a  misde- 
meanor on  her  part  under  the  common  law. 

2  Wharton,  Crim.  Law,  old  ed.  §  1221, 
new  ed.  8§  592,  599;  Scott  y.  Philadelphiat 
5  Legal  &.  Ins.  Rep.  18;  Com,  v.  Demain,  3 
Clark,  487;  Mills  v.  Com.  13  Pa.  631. 

It  is  not  the  murder  of  a  living  child 
which  constitutes  the  offense,  but  the  de- 
struction of  gestation  by  wicked  means. and 
against  nature.  The  moment  the  womb  is 
instinct  with  embryo  life,  and  gestation  has 
begun,  the  crime  may  be  perpetrated. 

Mills  V.  Com,  13  Pa.  631;  State  v.  Meek, 
70  Mo.  355,  35  Am.  Rep.  427. 

The  necessity  for  procuring  an  abortion 
or  miscarriage  in  oraer  to  save  the  life  of 
mother  or  child  is  the  rare  exception;  the 
presumption  is  against  such  necessity. 

State  V.  Lee,  69  Conn.  186,  37  Atl.  79 ; 
Hatchard  v.  State,  79  Wis.  357,  48  N.  W. 
380;  1  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  195, 
note  3. 

Messrs.  Jolui  T.  Itenahan  and  H.  W. 
Palmory  for  appellee: 

When  there  is  any  evidence  which  alone 
would  justify  an  inference  of  the  disputed 
fact,  it  must  go  to  the  jury  however  strong 
or  persuasive  may  be  the  countervailing 
proof. 

Hotoard  Exp,  Co,  v.  Wile,  64  Pa.  201; 
Peel  V.  Elder,  62  Pa.  316,  1  Am.  Rep.  414; 
Chramhs  v.  Lynch,  20  W.  N.  C.  376 ;  West 
Branch  Bank  y.  jyonaldson,  6  Pa.  179:  Ful- 
ton V.  Lancaster  County,  162  Pa.  306,  29 
Atl.  763 ;  Lehigh  Coal  d  Nav,  Co.  v.  Evans, 
176  Pa.  32,  34  Atl.  999. 

Orooii,  J.,  delivered  the  opinion  of  the 
court: 

We  are  clearly  of  opinion  that  the  learned 
court  below  should  have  affirmed  the  sixth 
point  of  the  defendant,  and  directed  the  jury 
to  render  a  verdict  for  the  defendant.  There 
was  no  dispute  about  the  facts  of  the  case, 
nor  any  question  as  to  the  law.  That  the 
deceased  woman  voluntarily  submitted  to 
an  operation  for  abortion  upon  her  person, 
and  that  she  caused  it  to  be  done  uy  her 
own  importunity  to  that  end,  and  that  she 
died  from  the  direct  effects  of  the  operation, 
was  established  by  the  overwhelming  testi- 
mony in  the  case,  without  the  least  shade  ot 
contradictory  evidence.  The  substance  of 
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all  this  was  conceded  in  the  charge  of  the 
court  to  the  jury,  and  the  iudge  instructed 
the  jury  that  if  they  believed  that  the  opera- 
tion was  submitted  to  voluntarily,  without 
any  justifiable  medical  reason,  they  should 
find  for  the  defendant.  The  court  affirmed 
the  first  and  second  points  of  the  defendant, 
which  presented  the  subject  in  that  aspect 
alone.  But  the  leamea  court  intimated 
that  there  might  have  been  some  other  in- 
tervening cause  that  produced  the  death  of 
the  party,  and  submitted  that,  question  to 
the  ^ury  thus:  ''Did  any  other  cause,  tak- 
ing in  consideration  where  it  was  alleged  it 
was  performed,  intervene,  which  prc^uced 
blood  poisoninff  or  septicemia,  and  caused 
death?  If  it  did,  the  company  will  have  to 
pay  the  amount  of  this  policy.  If  it  did 
not,  you  should  return  a  verdict  in  their 
favor."  As  there  was  not  the  smallest  frag> 
ment  of  testimony  as  to  the  existence  of  any 
other  cause  of  the  death  of  the  insured  than 
the  abortion,  it  was  grave  error  to  submit 
such  a  question  to  the  jury.  It  only  tended 
to  mislead  them  and  direct  their  attention 
to  a  false  issue.  There  was  no  question 
that  the  policy  was  a  Massachusetts  con- 
tract, and  was  governed  by  the  law  of  that 
state.  It  was  also  shown  that  the  supreme 
court  of  that  state  had  decided,  in  a  case 
almost  precisely  similar  to  this,  that  there 
could  be  no  recovery  on  a  policy  of  life  in- 
surance upon  the  ground  of  public  policy, 
if  death  results  from  the  insured  navin^ 
voluntarily  submitted  herself  to  an  illegiu 
operation,  known  to  her  to  be  dangerous  to 
life,  with  intent  to  cause  an  abortion,  with* 
out  any  justifiable  medical  reason.  Hatch 
V.  Mutual  L.  Ins.  Co.  120  Mass.  550,  21  Am. 
Rep.  541.  The  testimony  in  the  present  case 
proved  conclusively,  and  without  the  least 
contradiction,  that  the  insured  procured  the 
operation  for  an  abortion  to  be  performed 
upon  her  person,  and  that  she  died  in  di> 
rect  consequence  of  the  operation.  Dr. 
Crawford  testified  on  this  subject  as  fol- 
lows: "She  told  me  in  the  meantime  that 
she  had  undergone  an  operation ;  she  had  an 
abortion.  .  .  .  She  told  me  that  it  was 
done  in  Kanticoke,  one  week,  I  think,  or 
about  one  week,  prior  to  that  time;  that 
it  was  done  by  the  insertion  of  an  instru- 
ment  into  her  womb.  She  told  me,  too^ 
that  several  previous  attempts  had  been 
made  by  the  same  person  to  produce  the 
abortion;  that  those  attempts  had  failed. 
At  the  time  she  mentioned  (a  week  before)^ 
she  had  again  visited  the  abortionist;  and 
that  he  then  performed  a  different  opera- 
tion; that  he  did  what  he  called  'dilating* 
her  womb, — ^that  is,  introduced  in  and 
forced  it  open.''  He  also  testified  that  he 
told  her  she  would  certainly  die,  and  she  re- 
plied, "Oh,  no;  I  am  not  going  to  die.  I 
have  had  as  many  as  six  abortions,  or  had 
an  abortion  produced  as  many  as  six  times, 
and  I  have  always  gotten  well,  and  I  will 
now."  She  repeated  a  similar  statement  in 
the  presence  of  Mrs.  Harvey,  when  she  said, 
"Oh,  pshaw!  I  am  not  going  to  die.  I  have 
had  this  done  two  or  three  times  before;*' 
and  to  Mr.  Whalcn,  who  testified,  "WelU 
she  said  she  had  that  done  several  times  be- 
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fore;  that  she  would  get  over  it;"  and  to 
Mr.  Davison,  who  testified  that  she  said 
''she  would  not  die;  that  this  had  been 
done  before,  and  she  had  always  recovered." 
To  Dr.  Stoeckel,  who  delivered  the  foetus, 
•he  named  the  person  who  performed  the  op- 
eration, saying  it  was  a  Dhr.  Dan,  of  Nanti- 
ooke.    She  was  asked: 

Q.  What  did  she  say  about  Dr.  Dan,  if 
an>lhiiig? 

A,  She  said  that  he  had  performed  sev- 
eral operations  which  were  not  successful. 

g.  On  her? 

A,  On  her.  And  she  asked  me,  to  use  her 
own  words,  if  I  thought  he  hadn't  made  a 
botch  of  it.    •    .    . 

Q,  Whether  or  not  she  told  you  how  many 
times  she  had  been  down  to  see  Dr.  DanT 

1.  She  spoke  of  two  or  three  times. 

Dr.  Stoeckel  also  testified  that  she  did 
sot  discover  any  malformation  of  the  womb; 
and,  when  asked  whether  she  discovered  any 
medical   reasons  for  the  abortion,  replied, 
**l  didn't  discover  anything  of  that  sort." 
Dr.  Crawford  testified  directly  that  she  died 
from  the  effects  of  an  abortion.    In  addi- 
tion to  this,  the  medical  testimony  all  showed 
that  the  conditions  resulting  from  an  abor- 
tion were  present,  and  that  her  death  was 
the  consequence  of  those  conditions.  Against 
all  this  testimony,  there  was  not  a  particle 
of  evidence  in  oontradiction.    There  was  not 
so  much  as  a  suggestion  that  there  was  any 
medical  oocMon  for  the  operation,  and  the 
coart  was  in  serious  error  in  submitting 
such  a  question  to  the  jury.    It  was  not  nec- 
essary to  establish  by  specific  proof  that 
there  was  no    such  necessity,  because  the 
whole  of  the  testimony  disdosed  the  purpose 
of  the  deceased  to  have  the  operation  per- 
formed in  order  to  get  rid  of  an  ill^timate 
foetus;  but  Dr.  Stoeckel  did  testify  that  she 
oonld  not  discover  any  medi(»J  reasons  for 
the  abortion*    In  the  Batch  Case  the  su- 
preme court  of  Massachusetts  decided  that 
there  could  be  no  reodvery  in  such  circum- 
stances, on  the  ground  of  public  policy,  say- 
ing, "We  are  of  opinion  that  no  recovery  can 
be  had  in  this  case,  because  the  act  on  the 
part  of  the  assured  causing  death  was  of 
such  a  character  that  public  policy  would 
preclude  the   defendant  from   insuring  her 
against  Its  consequences;  for  we  can  have 
no  question  that  a  contract  to  insure  a  wo- 
man against  the  risk  of  her  dying  under  or 
in  consequence  of  an  illegal  operation  for 
abortion  would  be  contrary  to  public  policy, 
and  could  not  be  enforced  in  the  courts  of 
this  commonwealth."    We  see  no  reason  to 
question  the  soundness  of  this  proposition, 
and   it  has  our  approval.    As  we  have  a 
eriminal  statute  imposing  severe  punishment 
for  the  perpetration  of  the  crime  of  abor- 
tion, it  follows  that  our  own  public  policy 
corresponds  with  that  pronounced  by  the  su- 
preme court  of  Massachusetts.    But,  in  ad- 
dition to  this,  the  offense  is  a  crime  at  com- 
mon law.    In  1  Wharton,  Grim.  Law,  S  592, 
it  is  said:   ''At  common  law,  the  destruction 
of  an  infant  unborn  is  a  misdemeanor,  sup- 
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posiuff  the  child  to  have  been  born  dead; 
though,  if  the  child  die  eubsequently  to 
birth,  from  wounds  received  in  the  womb,  it 
is  homicide."  In  the  case  of  Mills  v.  Com. 
13  Pa.  633,  we  said :  "  'Miscarriage,'  both  in 
law  and  philology,  means  the  bringing  forth 
the  foetus  before  it  is  perfectly  formed  and 
capable  of  living,  and  is  rightfully  predi' 
cated  of  the  woman,  because  it  refers  to  the 
act  of  premature  delivery.  The  word  'abor- 
tion' is  synonymous  and  equivalent  to  'mis- 
carriage,' in  its  primary  meaning.  It  ha» 
a  secondary  meaning,  in  which  it  is  used  to 
denote  the  offspring;  but  it  was  not  used  in 
that  sense  here,  and  ought  not  to  have  been. 
It  is  a  flagrant  crime,  at  common  law,  to 
attempt  to  procure  the  miscarriage  or  abor- 
tion of  the  woman;  because  it  interferes  with 
and  violates  the  mysteries  of  nature  in  that 
process  bv  which  the  human  race  is  propa- 
gated and  continued.  It  is  a  crime  against 
nature  which  obstructs  the  fountain  of  life, 
and  therefore  it  is  punished."  In  1 
Wharton,  Grim.  Law,  §  599,  it  is  said,  "Alt 
parties  concerned  in  the  offense  are  respon- 
sible, whatever  maj  be  the  part  they  taka" 
We  do  not  think  it  can  be  questioned  that 
the  woman  who  solicits  the  commission  of 
the  offense,  and  submits  her  body  for  its  per" 
petration,  can  be  regarded  as  other  than  a. 
participant  in  its  commission,  and  is  there- 
fore criminally  responsible.  Viewed  in  that 
light,  in  the  present  instance,  the  deceased 
comes  directly  within  the  operation  of  the 
prohibitory  clause  of  the  policy;  for  she  was 
actually  engaged  in  the  violation  of  the 
criminal  law  of  Massachusetts,  where  the 
contract  was  made,  and  of  Pennsylvania, 
where  she  was  at  the  time  the  offense  wa» 
committed.  The  act  was  also  highly  im- 
moral and  illegal,  as  well  on  her  part  as  on 
the  part  of  the  person  who  performed  the 
operation;  and  toerefore  it  would  be  con- 
trary to  public  policy  to  permit  a  recovery^ 
Upon  the  whole  case,  it  was  the  plain  duty 
of  the  court  below  to  direct  a  verdict  for  the 
defendant.  The  case  of  Morris  v.  State  Mut, 
L.  Assur,  Co,  183  Pa.  572,  39  Atl.  52,  has 
no  application,  as  its  controlling  facts  are 
entirely  different. 

Judgment  is  reversed,   and   judgment  is 
now  entered  in  favor  of  the  defendant. 


Mary  E.  WEST,  Appt,, 

V. 

Louis  EMANUEL. 
(198  Pa.  180.) 

A  drnsTflrlat  la  not  trnilty  of  netrll* 
ffence  In  selling  to  customers  proprietary 
medicines  In  the  package  and  under  the  label 
of  the  proprietor  or  patentee,  without  mak- 
ing an  analyala  of  the  contents. 

(January  7,  1901.) 

NOTB. — For  authorities  In  this  series  as  t<F 
negligence  In  the  sale  of  drugs,  see  Craft  v. 
Parker,  W.  ft  Co.  (Mich.)  21  L.  R.  A.  139.  and 
note;  Meyer  v.  King  (Miss.)  85  L.  R.  A.  474^ 
and  Wise  v.  Morgan  (Tenn.)  44  L.  B.  A.  648. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Allegheny  County,  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  for 
the  death  of  plaintiff's  daughter,  which  waa 
alleged  to  have  been  caused  by  a  headache 
powder  sold  to  her  by  defendant.  Af- 
firmed. 

It  appeared  from  the  evidence  that  plain- 
tiff's daughter,  Edna  West,  was,  on  Sunday, 
November  27,  1898,  suffering  with  headache. 
That  she  said  she  would  have  to  get  some- 
thing, and  went  to  defendant's  drug  store, 
and  purchased  a  Kohler's  headache  powder. 
She  immediately  returned  home  and  took 
the  powder  between  6  and  7  o'clock  in  the 
afternoon.  Shortly  after  retiring  she  was 
discovered  by  her  mother  and  sister  to  be  in 
distress,  and  to  be  unconscious.  Their  ef- 
forts to  arouse  her  proving  fruitless,  they 
sent  for  physicians,  who  were  also  unable 
to  afford  relief,  and  she  expired  at  about 
half-past  10  in  the  evening. 

Further  facts  appear  in  the  opinion. 

Messrs,  0*Brlen  ft  Aal&ley,  for  appel- 
lant: 

The  vender  of  drugs  is  bound  to  know 
what  he  is  selling,  to  such  an  extent,  at 
least,  as  to  insure  that  he  is  not  selling  the 
ignorant  public  a  deadly  poison  disg'iised 
as  a  useful  medicine.  If  this  is  not  the  rule, 
to  what  purpose  are  the  stringent  penal 
regulations  governing  the  sale  of  poisons 
(see  act  May  24,  1887,  P.  L.  189),  and  the 
various  acts  regulating  the  practice  of  phar- 
macy, and  the  qualifications  for  dispensing 
medicines?  See  Act  June  16,  1891,  and 
May  24,  P.  L.  313. 

The  vastly  larger  proportion  of  the  ordi- 
nary druggist's  business  is  in  commercial 
wares.  Doubtless  for  every  preparation  of 
his  own  he  sells  ten  of  those  he  bought  else- 
where. In  neither  case  is  he  an  agent,  but 
a  principal  working  for  his  own  profit.  The 
patent  medicines  and  others  which  he  sells 
are  his  property  or  merchandise;  and  when 
asked  for  a  remedy,  and  he  sells  it,  does  he 
not  guarantee,  at  least,  that  if  it  does  not 
prove  efficacious  and  cure,  it  will  not  kill? 

Is  it  not  actual  negligence  for  him  to  fail 
to  inquire  and  ascertain,  at  least,  that  his 
remedy  will  not  prove  dangerous  and  even 
fatal?  Is  he  to  be  excused  from  all  re- 
sponsibility, on  his  assertion  that  he  did  not 
know  the  nature  of  the  medicine? 

Smith  V.  Hays,  23  111.  App.  244;  Fleet  v. 
Hollenkemp,  13  B.  Mon.  227,  56  Am.  Dec. 
663;  Thomas  v.  Winchester,  6  N.  Y.  397,  57 
Am.  Dec.  455;  Longmeid  v.  Holliday,  6 
Eng.  L.  &  £q.  562. 

Mr.  George  H.  Qnaill  for  appellee. 

Per  Curiam: 

At  the  close  of  the  plaintiff's  case,  and 
on  motion  of  the  defendant,  the  court  en- 
tered a  compulsory  nonsuit,  which,  on  appli- 
cation of  the  plaintiff,  it  refused  to  take  off. 
As  the  evidence  introduced  by  the  plaintiff 
failed  to  establish  or  disclose  a  cause  of  ac- 
tion against  the  defendant,  the  nonsuit  was 
properly  entered.  The  Kohler  Headache 
Powders  were  in  demand  at  least  twelve  or 
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fifteen  years  ago,  and  from  that  time  oo 
they  were  to  be  found  for  sale  in  most,  if 
not  all,  of  the  principal  drug  stores.  They 
were  recognized  and  regarded  as  an  efficient 
and  proper  remedy  for  headaches,  and  were 
mainly  used  to  r^ieve  them.  They  were  a 
patent  or  proprietary  medicine  manufac- 
tured by  Kohler,  and  sold  by  him  to  the 
drug  stores,  which  sold  them  to  their  cus- 
tomers. In  the  sales  of  patent  or  proprie- 
tary medicines  furnished  by  the  c<mipounder 
of  the  ingredients  which  compose  them  the 
druggist  18  not  required  to  analyze  the  con- 
tents of  each  bottle  or  package  he  receives. 
If  he  delivers  to  the  consumer  the  article 
called  for  with  the  label  of  the  proprietary 
or  patentee  upon  it,  he  cannot  be  justly 
charged  with  negligence  in  so  doing. 
Judgment  affirmed. 


Patrick  ENRIGHT  ei  aZ.,  Appis,, 

V. 

PITTSBURGH     JUNCTION      RAILROAD 

COMPANY. 

(198  Pa.  166.) 

A  railroad  company  cannot  ejeet  from 
its  train  a  boy  ten  years  old  who  is  tres- 
passlntr  on  It,  or  cause  him  by  fright  or  fear 
to  leaver  the  train,  while  it  Is  In  rapid  mo- 
tion, 80  as  to  endanger  his  life. 

(January  7,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Allegheny  County  in  favor  of  defendant  in 
an  action  brought  to  recover  damages  aris- 
ing from  injuries  caused  to  Joseph  Enright 
by  the  alleged  n^ligence  of  defendant.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  T.  Donel&oo  and  Horaoe  J. 
Miller,  for  appellants: 

While,  under  some  circumstances,  it  has 
been  held  that  a  railroad  company  owes  no 
duty  to  a  trespasser,  it  has  always  been  the 
law  that  this  does  not  justify  a  positive  act 
which  endangers  a  trespasser's  life;  and 
this  is  especially  true  in  the  case  of  infant 
trespassers. 

Biddle  v.  Hestonville,  M.  d  F.  Pass.  ,R. 
Co.  112  Pa.  651,  4  Atl.  485;  Pittsburg,  A. 
&  M.  Pass.  R.  Oo.  V.  Caldwell,  74  Pa.  421 ; 
Pittsburg,  A.  d  M.  Pass.  R.  Go.  v.  Donahue, 
70  Pa.  119;  Arnold  v.  Pennsylvania  R.  Co, 

Note. — As  to  ejection  of  trespasser  from 
train,  see,  In  this  series,  Southern  Kansas  R. 
Co.  ▼.  Sandford  (Kan.)  11  L.  R.  A.  432,  and 
note:  and  Burch  v.  Baltimore  ft  P.  R.  Co.  (D. 
C.)  26  L.  R.  A.  129. 

As  to  master's  liability  for  servant's  tortious 
Injury  to  third  person  In  the  absence  of  any  con- 
tractual relation,  see  Ritchie  r.  Waller  (Conn.> 
27  L.  R.  A.  161,  and  note ;  Mayer  v.  Thompson- 
Hutchison  Bldfir-  Co,  (Ala.)  28  L.  R.  A.  433; 
Pierce  v.  North  Carolina  R.  Co.  (N.  C.)  44  L. 
R.  A.  316 ;  Baltimore  Consol.  R.  Co.  v.  Pierce 
(Md.)  45  L.  R.  A.  527;  Nelson  Business  College 
V.  Lloyd  (Ohio)  46  L.  R.  A.  314 ;  and  Galveston, 
H.  &  S.  A.  R.  Co.  V.  ZantElnger  (Tex.)  47  L.  R. 
A.  282. 
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116  Pa.  135,  8  Ail.  213;  McCully  y.  Clarke, 
40  Pa.  399,  80  Ani.  Dec.  584;  Barre  v.  Read- 
ing City  Pass.  R.  Co.  155  Pa.  170,  26  Atl. 
99.      . 

If  there  be  any  evidence  beyond  a  mere 
scintilla,  however  slight,  from  which  the 
jury  may  draw  any  inference  favorable  to 
the  plaintiff,  the  case  should  be  submitted; 
^rod,  if  it  inadvertently  happens  to  be  with- 
drawn from  the  jury  by  judgment  of  non- 
suit, the  latter  should  be  taken  off  by  the 
trial  court. 

Btutian  Y.  Philadelphia,  180  Pa.  227,  36 
Atl.  746. 

Had  the  boy  been  permitted  to  remain  in 
his  position  in  the  car  while  in  motion,  or 
iiad  the  train  been  stopped,  this  accident 
would  not  have  occurred,  for  the  boy  him- 
self states  that  he  would  not  have  fallen 
from  the  car  had  he  not  been  scared  into 
doing  so  by  the  agent  and  employee  of  the 
company. 

Levin  Y.  Second  Ave,  Traction  Co.  194  Pa. 
156,  45  Atl.  134. 

Hr.  JohskM  MeCleftTey  for  appellee: 

The  boy  was  voluntarily  where  he  had  no 
right  to  be,  and  where. he  had  no  right  to 
i^lsim  protection. 

Fhtcer  v.  Pennsylvania  R,  Co.  69  Pa.  210, 
8  Am.  Rep.  251. 

The  child  being  unlawfully  upon  the  car, 
the  defendant  company  owed  it  no  duty,  and 
is  not  liable  for  the  injury. 

Cauley  v.  Pittsburgh,  C.  d  8t.  L.  R.  Co. 
95  Pa.  398,  40  Am.  Rep.  664;  Duff  v.  Alle- 
gheny Valley  R.  Co.  91  Pa.  458,  36  Am.  Rep. 
675;  Baltimore  d  0.  R.  Co.  y.  Sohu^ndling 
101  Pa.  258,  47  Am.  Rep.  706. 

The  rule  as  to  the  management  of  street 
cars,  which  are  constructed  and  run  so  as 
to  be  under  the  immediate  control  of  the 
dri?er»  and  to  stop  every  few  feet,  is  not  in- 
tended to  be  applied  to  the  management  of 
steam  engines  drawing  immense  loads,  dif- 
ficult to  start  and  difficult  to  stop. 

Pitislmrg,  A.  d  M.  Pass.  R.  Co.  v.  Cald- 
tceU,  74  Pa.  421 ;  Flower  v.  Pennsylvania  R. 
Co.  69  Pa.  210,  8  Am.  Rep.  251 ;  Cauley  v. 
Pitiahurgh,  C.  d  St.  L.  R.  Co.  95  Pa.  398,  40 
Am.  Rep.  664;  Biddle  v.  Hesionville,  M.  d 
P,  Pass.  R.  Co.  112  Pa.  551,4  Atl.  485;  Barre 
V.  Reading  City  Pass.  R.  Co.  155  Pa.  170,  26 
Atl.  99;  Levin  v.  Traction  Co.  194  Pa,  156; 
Pittsburg^  A.  d  M.  Pass.  R.  Co.  v.  Donahue, 
70  Pa.  119. 

Mestresat,  J.,  delivered  the  opinion  of 
the  court: 

Joseph  Enright,  a  boy  of  ten  years,  in 
<?ompany  with  two  other  boys,  boarded  a 
freight  train  on  defendant's  road  while  it 
was  standing  at  the  foot  of  Fortieth  street, 
in  the  city  of  Pittsburg,  on  the  afternoon 
of  the  5th  day  of  September,  1897.  They 
got  on  a  Pittsburg  &  Western  iron  flat  car 
Tceated  about  the  middle  of  the  train.  A 
Baltimore  &,  Ohio  engine  pulled  the  train, 
and  an  engine  of  the  defendant  company 
pushed  it.  A  brakeman  saw  the  boys  get 
on  the  train,  but  at  that  time  did  not  offer 
to  put  them  off.  The  destination  of  the 
hoys  was  Schenley  Park,  to  see  the  goat 
races.  After  the  train  had  stopped  at  the 
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foot  of  Fortieth  street  long  enough  to  at- 
tach the  pushing  engine,  it  started  south  in 
the  direction  of  the  park.  When  it  emerged 
from  the  tunnel  at  or  near  the  park,  Joseph's 
companions  jumped  off.  The  train  then  was 
goins  pretty  fast,  and  for  that  reason  the 
b^  did  not  wish  or  intend  to  attempt  to  get 
off.  At  that  time  the  brakeman  who  was 
on  the  train,  and  two  cars  from  Joseph, 
waved  a  stidc,  and  hallooed  at  him,  ''Here 
oomes  the  detective!"  The  boy,  being 
frightened  by  the  conduct  of  the  brakeman, 
left  the  car  on  which  he  was  riding,  and  got 
on  the  bumper  between  it  and  the  car  next 
in  front  of  it.  After  he  did  so,  the  brake- 
maji  again  waved  his  stick  at  him,  and 
hallooed,  "Here  comes  a  detective!"  The  boy 
then,  through  fear,  attempted  to  get  off  the 
train  while  it  was  moving  rapidly,  and,  fall- 
ing under  the  wheels  of  tne  car  on  which  he 
had  been  riding,  was  seriously  injured. 
His  right  Ic^  was  taken  off  and  his  left  leg 
was  badly  lacerated.  Such,  briefly  stated, 
are  the  facts  of  the  case  as  disclosed  by  the 
testimony.  The  learned  judge  of  the  court 
below  granted  a  compulsory  nonsuit,  and 
subsequently  refused  to  take  it  off,  for  the 
reason,  as  stated  in  his  opinion,  that  "this 
case  is  ruled  by  the  case  of  Cauley  v.  Pitts- 
burgh, C.  d  8t.  L.  R.  Co.  98  Pa.  498,"  40  Am. 
Rep.  664.  We  must,  therefore,  assume  that 
the  court  below  held  that  the  action  of  the 
brakeman  resulting  in  the  injury  of  Joseph 
Enright  was  not  n^ligence  for  which  tne 
defendant  company  was  liable. 

The  liability  of  the  defendant  in  this  ac- 
tion depends  upon  the  question  whether  it 
owed  a  duty  of  ordinary  care  and  prudence 
to  the  plaintiff's  son  under  the  circumstan- 
ces of  the  case,  and  whether  it  exercised 
such  duty.  If  no  obligation  of  that  charac- 
ter rested  upon  the  defendant,  then  it  is  ex- 
onerated from  any  liability  for  the  actiou 
of  its  employee  in  causing  the  boy  to  place 
himself  in  a  perilous  position,  which  re- 
sulted in  his  injury.  The  testimony,  which 
we  must  assume  to  be  true,  establishes  the 
fact  that  the  boy  was  frightened  by  the 
brakeman,  so  that  he  attempted  to  get  off 
the  train  before  he  otherwise  would  have 
done  so.  The  defendant's  employee,  there- 
fore, while  in  the  line  of  his  duty,  caused 
the  boy  to  make  an  attempt  to  leave  the 
train  while  it  was  moving  rapidly.  This 
act  occasioned  the  injury  to  the  plaintiff's 
son.  Was  it  n^ligence?  The  solution  of 
this  question  will  determine  the  correctness 
of  the  judgment  of  the  court  below.  If  the 
position  assumed,  by  the  court  and  urged  by 
the  appellee's  counsel  be  correct,  then  a  rail- 
road company  owes  no  duty  whatever  to  a 
person  of  any  age  who  enters  upon  one  of 
its  trains  as  a  trespasser.  The  company, 
under  such  circumstances,  may  with  impun- 
ity at  any  time  eject  a  person  from  a  train 
at  the  peril  of  life  and  limb.  Its  employees 
may  throw  the  trespasser  from  the  train, 
though  death  necessarily  results  from  their 
action.  The  child  of  tender  years,  whose 
discretion  cannot  protect  him, — ^as  in  this 
case, — ^who  has  entered  its  train  with  the 
knowledge  and  without  objection  of  the 
brakeman,  may  be  cast  from  the  train  w^ith 
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impunity  while  its  rapid  speed  insures  the 
greatest  danger.  Such  is  the  logical  con- 
clusion f rcnn  the  rulings  of  the  court  below. 
We  cannot  assent  to  a  doctrine  fraught  with 
so  much  danger  to  the  public,  and  with  so 
little  regard  tor  the  rights  of  the  individual. 
As  said  by  Mr.  Justice  Gordon  in  Biddle  v. 
He8tonville,  M.  do  F.  Paaa.  R.  Co,  112  Pa. 
551,  4  Atl.  485,  "it  would  so  illy  accord  with 
Christian  civilization  as  to  render  its  main- 
tenance impossible."  It  cannot  be  sup- 
ported by  reason.  It  ignores  a  duty  owed 
by  a  man  to  his  fellow  men  in  civilized  so- 
ciety. It  repudiates  an  obligation  resting 
alike  upon  the  individual  and  the  corpora- 
tion. The  plaintilf's  son  was  a  trespasser 
upon  the  defendant's  train.  He  had  no 
right  to  be  there,  and  the  brakeman  would 
have  been  justified  in  expelling  him.  The 
defendant  owed  no  duty  to  carry  him  in 
safety  to  his  destination,  or  to  surround  him 
with  safeguards  to  protect  him  from  falling 
from  the  train  while  in  motion.  He  was  not 
a  passenger,  nor  entitled  to  protection  as 
such.  The  defendant  was  not  rec^uired  to 
stop  its  train  to  permit  him  to  alight^  nor 
to  run  the  train  at  any  particular  speed 
to  suit  the  boy's  convenience,  or  for  his 
safety.  No  duties  of  this  character  devolved 
upon  it.  But,  conceding  this  to  be  true, 
it  does  not  follow  that  the  defendant,  by  its 
employees,  could  eject  the  boy  from  the 
train,  or  cause  him,  by  fright  or  fear,  to 
leave  the  train  while  in  rapid  motion,  so  as 
to  endanger  his  life.  The  child  being  on  the 
train,  and  it  running  at  a  rapid  spe^,  it  be- 
came the  duty  of  the  defendant  and  its  em- 
ployees not  to  eject  him.  This  duty  arose 
from  the  circumstances.  The  failure  to  ob- 
serve it  was  "a  want  of  ordinary  care  under 
the  circumstances,"  which  is  negligence. 
The  brakeman  knew  the  train  was  in  mo- 
tion, and  hence  saw  the  danger  which  must 
result  from  his  conduct  if  the  boy  attempted 
to  leave  the  train.  His  act  was  done,  there- 
fore, with  full  knowledge  of  the  peril  in 
which  it  placed  the  child.  Consequently, 
the  defendant,  through  its  employee,  disre- 
garded a  plain  duty,  which  resulted  in  the 
painful  and  serious  injury  of  the  plaintiff's 
son. 

The  simple  proposition  to  be  determined 
here  is  the  right  of  the  defendant,  by  its  em- 
ployee, to  endanger  the  life  of  a  child  of 
tender  years  by  compellinflr  him  to  alight 
from  a  freight  train  while  it  is  moving  at  a 
rapid  speed.  The  boy  was  not  injured  bv 
reason  of  the  dangerous  position  in  whicn 
he  placed  himself,  but  because  of  the  care- 
less and  reckless  act  of  the  brakeman  in 
causing  him  to  alight  while  the  train  was 
in  motion.  The  cause  of  the  boy's  injury, 
therefore,  is  directly  attributable  to  the 
negli|7ent  act  of  the  defendant's  employee 
in  frightening  him  so  that  he  attempted  to 
quit  the  train  in  the  face  of  imminent  dan- 
ger. We  think  the  defendant  company  was 
negligent,  and  should  answer  for  its  conduct. 
This  position  is  sustained  by  many  decisions 
of  this  court.  In  Biddle  v.  Heatonvillef  M, 
rf  F,  Pass.  R.  Co.  112  Pa.  551,  4  Atl.  485, 
Mr.  Justice  Gordon,  delivering  the  opinion, 
says:  "That  the  defendant's  driver  or  con- 
53  L.  R.  A. 


ductor  was  grossly  negligent  in  compelling 
a  child  of  twelve  years  of  age  to  jump — 
and  that  backwards — from  the  platform  of 
a  moving  car,  no  one  can  well  deny.  •  .  . 
It  was  a  mistake  to  hold  that>  because  the 
child  was  a  trespasser,  it  could  therefore 
be  ejected  in  a  manner  which  endangered  its 
life  or  limb.  In  the  case  of  Pennsylvania 
Co.  V.  Toomey,  91  Pa.  256,  we  held,  per  Mr. 
Justice  Mercur,  that  such  a  disposition  of  a 
trespassing  adult  could  not  be  allowed ;  and 
that  ordinary  care  must  be  used  to  avoid 
injurv  even  to  a  trespasser  is  fully  estab- 
lished by  the  cases  of  Pennsylvania  R.  Co. 
V.  Leuns,  79  Pa.  33 ;  Mydraulic  Works  Co.  v. 
Orr,  83  Pa.  332,  and  Philadelphia  d  R.  R. 
Co.  V.  Hummell,  44  Pa,  375,  84  Am.  Deo. 
457."  In  Arnold  v.  Pennsylvania  R.  Co.  115 
Pa.  140,  8  Atl.  213,  it  is  said :  "But  the  sec- 
ond rule  to  which  we  have  adverted  is  that 
even  a  trespasser  cannot  be  ejected  from  a 
train  without  a  reasonable  regard  ^or  his 
safety.  This  rule,  as  stated  by  Mr.  Justice 
Hunt  in  the  case  of  8iova  City  d  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745,  is  as  fol- 
lows: Whilst  a  railway  company  is  not 
bound  to  the  same  degree  of  care  m  regard 
to  mere  strangers  who  are  unlawfully  upon 
its  premises  tnat  it  owes  to  a  passenger,  it 
is  nevertheless  not  exempt  from  responsi- 
bility to  such  strangers  for  injuries  arising 
from  its  negligence  or  from  its  tortious  acts. 
And  this  same  doctrine  has  been  approved 
by  our  own  authorities  [citing  them].  If, 
then,  we  assume  that  the  plaintiff  was  & 
trespasser,  still  the  defendant  had  a  duty 
to  perform  with  reference  to  his  safety  which 
it  was  not  at  liberty  to  neglect;  hence  the 
court  erred  in  directing  a  nonsuit."  In 
Barre  v.  Reading  City  Pass.  R.  Co.  155  Pa. 
173,  26  Atl.  99,  the  court  says:  "Assuming 
as  a  fact  defendant's  allegation  that  plain- 
tiff was  a  trespasser,  that  would  not  justify 
the  driver  in  removinff  her  from  the  rapidly 
moving  car  so  forceabJy  and  ^dth  such  utter 
disregard  for  her  personal  safety.  If  the 
testimony  was  believed — ^as  it  must  have 
been — ^by  the  jury,  the  driver  was  fully- 
aware  of  the  plaintiff's  situation,  and  how- 
she  was  sustaining  herself,  and  he  could 
not  have  been  ignorant  of  the  fact  that  she 
was  a  child  of  tender  years.  Knowing  all 
this,  he  was  at  least  bound  to  exercise  sucl» 
care  in  puttine  her  off  as  not  to  endanger 
her  life  or  limbs.  Even  trespassers  are  en- 
titled to  humane  consideration;  but  plain- 
tiff's youth  exempted  her  from  the  charge  of 
being  a  trespasser,  in  the  legal  signification 
of  the  word." 

The  learned  counsel  for  the  appellee  con- 
tends that  the  facts  of  this  case  bring  it 
within  the  decisions  of  the  court  in  Floicer 
V.  Pennsylvania  R.  Co.  69  Pa.  210,  8  Am. 
Rep.  261 ;  Baltimore  d  O.  R.  Co.  v.  Schwind- 
ling,  101  Pa.  258,  47  Am.  Rep.  706,  and 
Copley  V.  Pittsburgh,  C.  d  8t.  L.  R.  Co.  95 
Pa.  398,  40  Am.  Rep.  664.  It  is  therefore 
necessary  to  briefly  refer  to  these  cases,  and 
see  what  they  decide.  In  Flou>er  v.  Penn- 
sylvania R.  Co.,  a  boy,  who  was  standing  on 
the  platform  of  a  water  tank,  was  requested 
by  the  fireman,  who  was  acting  as  tempo- 
rary engineer,  to  put  in  the  hose,  and  tiua 
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the  water  on  the  engine  tank.  He  climbed 
op  tlie  side  of  the  tender  to  put  in  the  hose^, 
and  as  he  did  eo  some  detacned  freight  cars 
belonging  to  the  train  ran  down  without 
asj  brakeman,  and  struck  the  car  behind  the 
t«nder,  driving  the  tender  and  engine  for- 
ward. The  boy  fell  from  the  tender,  and 
was  killed.  In  the  opinion  of  the  courts  by 
Mr.  Justice  ^gnew,  it  is  said  that  the  case 
torned  '^wholly  on  the  effect  of  the  request 
of  the  fireman,  who  was  temporarily  en- 
^neer,  to  put  in  the  hose  and  turn  on  the 
water."  It  was  therefore  held  that,  it  not 
bdng  in  the  scope  of  the  engineer's  or  fire- 
man's employment  to  ask  any  one  to  come 
on  the  engine,  the  defendant  was  not  liable. 
In  Baltimore  <£  O.  R.  Co.  y.  Schtoindling  a 
boy  of  five  or  six  years  went  upon  the  plat- 
form of  a  railroad  station  for  his  own 
amusement,  and  while  standing  on  the  edee 
of  the  pli^form,  looking  at  an  approach- 
ing train,  was  struck  and  injured  by  an  iron 
stqi  which  was  bent  and  projected  a  few 
inches  from  the  car  of  a  passing  train.  The 
boy  was  told  to  step  bacK  from  the  position 
he  occupied  on  the  platform,  but  he  refused 
to  do  80.  Upon  the  authority  of  Oillis  v. 
Pennsylvania  R,  Co.  59  Pa.  141,  98  Am.  Dec. 
317,  it  was  held  that  under  these  facts  there 
€ould  be  no  recovery,  and  that  "the  control- 
ling feature  of  the  inquiry  in  all  such  cases 
is,  Was  there  a  duty  to  the  plaintiff  which 
was  violated  by  the  defendant?     If  there 


was  not,  th^e  was  no  legal  liability."  We 
think  it  apparent  that  Uie  two  cases  just 
referred  to  do  not  sustain  the  contention 
of  the  appellee.    The  facts  clearly  distin- 

r'sh  them  from  the  one  at  bar.  It  must 
conceded  that  Cauley  v.  Pitiahurghj  C. 
do  8t.  L.  R.  Co.  supporte  the  position  of  the 
appellee.  It  was  before  the  court  twice, 
and  is  reported  in  95  Pa.  398,  40  Am.  Rep. 
664,  and  98  Pa.  498.  Both  opinions  were 
written  by  the  same  justice,  and  from  both 
judgments  two  justices  dissented.  The 
opinion  in  the  first  report  of  the  case  is 
broader,  and  goes  much  further,  than  the 
syllabus,  in  which  there  is  nothing  that  con- 
ficts  with  the  views  expressed  in  this  opin- 
ion. The  second  opinion  reiterates  the 
views  enunciated  in  the  first  opinion.  We 
have  examined  carefully  the  decisions  of 
this  court  cited  in  both  opinions,  and  are 
convinced  that  they  do  not  sustain  the  con- 
clusion of  the  court  on  the  facts  disclosed 
in  the  Cauley  Case.  We  do  not  think  the 
doctrine  announced  in  the  opinions  filed  in 
that  case  is  supported  by  reason  or  author- 
ity, and,  in  so  far  as  it  confiicts  with  the 
views  herein  expressed,  the  case  is  over- 
ruled. It  follows  that  the  learned  judge  of 
the  court  below  was  in  error  in  withdrawing 
the  case  from  the  jury,  and  hence  the  a^s- 
signments  of  error  must  be  sustained. 

The  judgment  is  reversed,  and   a  proce- 
dendo awarded. 
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George  A.  CARPENTER,  Jr. 

Tke  rifflit  to  talce  seai^eed  stranded  on 
the  beacli  below  high-water  mark  belongs 
to  the  owner  of  the  upland,  and  he  may  main- 
tain an  action  of  trespass  against  one  who  re- 
moves the  seaweed  without  his  consent. 
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(March  27,  1901.) 

X  DEMURRER  to  the  declaration  in  an 
action  brought  to  recover  damages  for 
<iisturbance  of  plaintiff's  right  to  take  sea- 
weed which  had  stranded  upon  the  shore  in 
front  of  his  property.  Demurrer  over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  B.  Crafta,  for  defendant,  in  sup- 
port of  demurrer: 

The  state  holds  the  fee  to  the  shore  be- 
tveen  high  and  low  water  mark  as  trustee 
for  the  public. 

Alien  T.  Allen,  19  R.  I.  114,  30  L.  R.  A. 
497,  S2  AU.  166. 

llie  state,  being  a  trustee  for  the  public, 
eoold  not  make  any  grant  inconsistent  with 
tbe  right  of  the  public.       No  such  right 


Nora. — Upon  the  question  of  the  right  of  the 
ovaer  of  land  bounding  on  tide  water  to  control 
tbt  ihore  below  high-water  marls,  see  authorities 
collected   in    notes  to    Ulller    v.    Mendenhall 
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could  be  claimed  by  prescription.  Nullum 
tempus  occurrit  regi. 

The  right  of  the  people  to  "the  privileges 
of  the  shore"  is  preserved  by  the  state  Con- 
stitution and  statutes.  No  such  grant  can, 
therefore,  be  presumed  in  individual  cases. 

Seaweed  landed  below  ordinary  high- 
water  mark  belongs  to  the  state  in  trust  for 
the  public. 

Mather  v.  Chapman,  40  Conn.  382,  16  Am. 
Rep.  46;  21  Am.  &  Eng.  Enc.  Law,  1st  ed. 
p.  982;  Cooley,  Torts,  2d  ed.  •366,  431. 

In  every  case  the  owner  of  the  soil  where 
the  seaweed  is  landed  has  been  given  the 
ownership  of  the  seaweed  by  virtue  of  his 
ownership  of  the  soil,  and  every  one  of  these 
cases  sustains  the  claim  that  the  state  owns 
the  land  below  high-water  mark,  and  that 
the  seaweed  there  belones  to  the  public. 

Healy  v.  Thomey  Ir.  Rep.  4  C.  L.  495; 
Brew  V.  Haren,  Ir.  Rep.  11  C.  L.  198,  Ir. 
Rep.  9  C.  L.  29;  Howe  v.  8tawelly<At&di  inlr. 
Rep.  11  C.  L.  206;  Wyse  v.  Leahy,  Ir.  Rep. 
9  C.  L.  384;  Mulholland  v.  Killen,  Ir.  Rep. 
9  Eq.  471;  Daley  v.  Murray,  Ir.  L,  R.  17 
Eq.  185:  Hamilton  v.  Atty.  Oen.  Ir.  L.  R. 
9  Eq.  271,  Ir.  L.  R.  6  Eq.  555;  3  Washb.  Real 
Prop.  54,  55,  59;  Emans  v.  Turnhull  (N, 
Y.)  3  Am.  Dec.  427,  note. 


(Minn.)  8  L.  R.  A.  89 ;  and  Eisenbach  v.  Hat- 
field (Wash.)  12  L.  R.  A.  632.  See  also  Middle- 
town  V.  Newport  Hospital  (R.  I.)  1  L.  R.  A. 
391,  and  Allen  v.  Allen  (R.  I.)  80  L.  R.  A.  497. 
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Seaweed,  kelp,  and  other  marine  plants 
do  not  belong  to  the  owner  of  the  shore  so 
long  as  they  are  afloat,  or  moved  about  by 
the  tides,  or  not  attached  to  the  8<m1. 

Anthony  v.  Gifford,  2  Allen,  549. 

Mr.  W.  P.  Sl&eflleldf  Jr^  for  plaintiffs, 
contra: 

The  title  of  the  state  to  the  shore  (be- 
tween high  and  low  water  mark )  has  always 
been  subject  to  certain  rights  of  the  ripa- 
rian proprietors,  owners  of  the  upland. 
Among  these  rights  are: 

The  ri^ht  to  build  out,  not  interfering 
with  navigation,  subject  to  legislative  per- 
mission. 

Eng»  V.  Peckham,  11  R.  I.  210. 

The  right  of  access  from  the  sea,  the 
''great  highway  of  nations." 

Clark  V.  Peckham,  10  R.  I.  35,  14  Am. 
Rep.  654. 

The  American  doctrine  with  reference  to 
seaweed  is  set  forth  in  an  early  case  by 
Kent,  Ch.  J.,  in  Emans  v.  Tumbull,  2 
Johns.  313,  3  Am.  Dec.  427. 

This  doctrine  is  generally  followed  in  the 
United  States. 

Angell,  Tide  Waters,  260. 

Rhode  Island  has  always  followed  the  doc- 
trine laid  down  by  Kent  in  Emans  v.  Turn- 
hull,  and  this  right  of  the  riparian  owner 
to  the  seaweed  when  grounded  has  been  rec- 
ognized in  this  state  for  generations  as  one 
of  the  most  valuable  property  rights,  in 
wills  and  deeds  of  land,  partition  suits,  and 
in  creating  easements,  both  in  gross  and  ap- 
purtenant. 

Kenyon  v.  Vi-cnoU,  1  R.  I.  106;  Bailey  v. 
Siason,  1  R.  I.  233;  Hall  v.  Lawrence,. 2  R, 
I.  218,  57  Am.  Dec.  716;  Watson  v.  Knoiclea, 
13  R.  I.  639;  Middletoton  v.  Newport  Hospi- 
tal, 16  R.  I,  319,  1  L.  R.  A.  191,  15  Atl. 
800. 

In  Allen  v.  Allen,  19  R.  I.  115,  30  L.  R.  A. 
497,  32  Atl.  166,  the  court  in  enumerating 
the  private  rights  of  the  riparian  proprietor 
whose  land  borders  upon  tide  water,  in  the 
shore  between  high  and  low-water  mark, 
calls  thene  rights  "in  the  nature  of  fran- 
chises or  easements,"  and  includes  "the 
right  to  take  seaweed  stranded  upon  the 
shore." 

Douglas,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  who  is  the  owner  of  land 
bounding  upon  the  sea,  brings  this  action  of 
trespass  on  the  case,  claiming  damage  for 
the  disturbance  of  his  easement  or  incorpo- 
real right  to  take  the  seaweed  which  has 
become  ptranded  on  the  shore  adjacent  to 
his  land.  The  defendant  demurs  to  the  dec- 
laration on  the  ground  that  the  right  to  take 
seaweed  landed  upon  the  beach  below  high- 
water  mark  is  in  the  public,  and  not  in  the 
owner  of  the  adjacent  upland.  The  demur- 
rer must  be  overruled.  The  right  to  take 
seaweed  is  not  one  of  the  rights  which  the 
state  holds  in  trust  for  the  public,  like  nav- 
igation or  fishery,  but  a  private  right  in  the 
shore,  which  belongs  to  the  land  bordering 
upon  the  beach,  and  which  the  litteral  own- 
er may  control  and  convey.  The  original 
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right  to  the  shore  under  the  common  law  is 
in  the  sovereign.  By  early  grants  in  Eng- 
land certain  portions  of  the  shore  were  giv- 
en to  the  lords  of  manors,  the  sovereign  re- 
taining for  the  use  of  the  public  only  the 
right  of  navigation  in  some  cases,  and  in 
others  only  the  rights  of  navigation  and 
fishery.  So,  in  this  country,  the  fee  of  the 
shore  was  given  by  colonial  ordinance  in 
some  cases  to  the  owner  of  the  adjacent  up- 
land, as  in  Massachusetts  in  1641;  while  in 
other  colonies,  as  in  Rhode  Island,  it  re- 
mained in  the  sovereign,  now  represented  by 
the  legislature  of  the  state.  But,  whether 
the  fee  between  high  and  low  water  mark 
belongs  to  the  state  or  te  individuals,  the  re- 
spective rights  of  the  parties  are  not  gen- 
erally affected  by  that  circumstance.  "In 
this  country  .  .  .  the  common  rights  of 
the  people  in  these  waters  [in  tide  waters]^ 
both  before  and  since  the  Revolution,  may 
be  said  generally  to  be  confined  to  what  is 
of  public  use;  while  the  owners  of  lands  ad- 
joining navigable  waters  are  permitted  to 
enjoy  what  remains  of  the  rights  and  priv- 
ileges in  the  soil  beyond  their  strict  bounda- 
ry lines,  after  giving  te  the  public  the  fuH 
enjoyment  of  their  righte."  Gould,  Wa- 
ters, §  168.  The  stete  may  not  give  up  its 
right  to  control  the  private  rights,  as  well 
as  the  public  ones,  but  it  may  suffer  the  lit- 
toral proprietor  to  acquire  as  against  all 
the  world  but  itself  these  private  rights 
which  naturally  fall  to  him  as  the  first  ap- 
propriator,  so  that  he  becomes  by  the  com- 
mon law  of  the  stete  the  owner  of  these 
righte,  with  the  exclusive  power  to  exercise 
them  as  long  as  this  does  not  interfere  with 
the  public  rights  of  which  the  stete  reserves 
control.  The  right  of  access  to  the  sea  is 
one  which  the  stete  cannot  arbitrarily  take 
from  the  littoral  owner.  The  right  to  build 
wharves  below  high-water  mark  is  one 
which  in  this  stete  is  atteched  to  the  up- 
land, but  which  the  state  may  regulate  in 
the  interest  of  the  public  right  of  naviga- 
tion. The  court  says  in  Engs  v.  Peckham^ 
11  R.  I.  210,  223:  "At  common  law  the 
erection  of  a  wharf  in  tide  waters  is  not 
indicteble  as  a  nuisance  unless  it  obstructs 
navigation.  In  this  stete  this  doctrine  han 
been  liberally  applied  for  the  benefit  of  ripa- 
rian proprietors.  Such  proprietors  have  been 
very  freely  permitted  to  erect  whar\*es,  and 
even  te  make  new  land  by  filling  the  flats  in 
front  of  their  land.  We  are  not  aware  that 
the  stete  has  ever  laid  claim  to  any  wharf 
so  built,  or  any  land  so  made,  unless  the 
cove  lands  .  .  .  can  be  considered  an 
exception."  So  the  right  to  take  seaweed 
and  drift  stuff,  and  the  right  to  take  sand 
and  stones  from  the  beach,  have  always  been 
recognized  and  upheld  by  our  courts  as 
rights  attached  to  the  ownership  of  the  up- 
land bordering  on  the  sea.  No  doubt  the 
stete,  as  owner  of  the  fee,  might  limit  and 
perhaps  take  away,  these  righte.  At  any 
rate,  the  sovereign  power  could  have  done 
so  before  the  "long-continued  usage  had  ac- 
quired the  force  of  law"  (Gould,  Waters,  § 
336) ;  but  the  littoral  owner  now  holds  these 
rights  in  the  beach  to  the  exclusion  of  the 
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public  or  other  individuals.    The  firnt  case 
in  this  country  upon  the  subject  is  Emans 
V.  Tumbull,  2  Johns.  313,  3  Am.  Dee.  427, 
decided  in    1807.     The  locus  was   a   barren 
strip  of  land  bordering  on  tide  water.     The 
defendant  had  forcibly  prevented  the  plain- 
tiff from  taking  any  seaweed  which  had  col- 
lected on  the  beach  adjacent  to  this  land, 
and  justified  his  assault  by  claiming  that 
fieaweed,  when  it  lodged  upon  the  beach,  be- 
came his  by  reason  of  his  ownership  of  the 
upland.    The  seaweed  was  taken  evidently 
below  high-water  mark,  for  the  report  says 
(p.  317):     'It  appeared  that,  if  the  sea- 
weed were  left  on  the  beach,  it  would  be 
driven  up  by  the  sea,  form  a  row,  and  pro- 
tect the  bank  from  being  washed  and  the 
sand  from  being  thrown    upon    the  neck." 
In  New  York  the  fee  of  the  shore  is  in  the 
state,  except  as  it  has  been  given  to  others 
by  patent,  so  that  this  early  case  is  exact- 
ly in  point.    After  verdict  for  the  defendant, 
the  case  came  before  the  supreme  court,  of 
which  James  Kent  was  then  chief  justice, 
and  he  delivered  the  opinion,  denying  the 
motion  for  a  new  trial.    After  deciding  that 
the  defendant  was  the  owner  of  the  neck,  he 
continues :     "The  next  point  in  the  case  is 
whether  the  seaweed  thrown  by  the  sea  up- 
on the  shore  or  beach  of  the  neck  did  there- 
by vest  in  the  owner  of  the  soil  or  belong  to 
the  first  occupant.    The  plaintiff's  right,  if 
any,  rested   upon  occupancy.     .     .    .     Any 
stranger  would  have  had  an  equal  right  to 
take  it.     The  seaweed  thus  thrown  up  by 
the  sea  may  be  considered  as  one  of  those 
marine  increases    arising    by  slow  degrees, 
and  according  to  the    rule   of  the  common 
law  it  belongs  to  the  owner  of  the  soil.     The 
rale  is  that,  if  the  nuiriue  increase  be  by 
small  and  almost  imperceptible  degrees,  it 
goes  to  the  owner  of  the  land;  but,  if  it  be 
sudden  and  considerable,  it  belongs  to  the 
sovereign.     (2  Bl.  Com.  261;  Hargrave  Law 
Tracts,    28.)     The    seaweed    must  be  sup- 
posed to  have  accumulated  gradually.     The 
slow  increase,  and  its  usefulness  as  a  ma- 
nnre  and  as  a  protection  to  the  bank,  will, 
npon  every  just  and  equitable  principle,  vest 
the  property  of  the  weed  in  the  owner  of  the 
land.    It  forms  a  reasonable  compensation 
to  him  for  the  gradual  encroachments  of  the 
<>ea  to  which  other  parts  of  his  estate  may 
be  exposed.     This  is  one  sound  reason  for 
vesting  these  maritime    increments    in  the 
proprietor  of  the  shore.      The  jus  alluvionis 
Wight,  in  this  respect,  to  receive  a  liberal 
encouragement  in  favor  of  private  right." 
This  case  was    approved  by    Angell  in  his 
book  on  Tide  Waters, — ^a   work    which  em- 
bodied the  results  of  accurate  research  and 
discriminating  judgment,  and  which  must 
be  considered  good  authority  as  to  the  law 
of  Rhode  Island  from    the  earliest    times. 
In  Massachusetts,  in  Phillips  y.  Rhodes,  7 
Met.  322,  the  supreme  court  approve  C*hief 
Justice  Kent's  opinion,  and  it  has  ever  since 
been  followed  in  Massachusetts,  Maine,  and 
Xew    Hampshire.    The    supreme    court    of 
Connecticut,  in  Church  v.  Meeker,  34  Conn. 
433,  say  of  Emans  v.  Tumbull:     "The  de- 
daion,  however,  establishes  a  rule  where  one  ' 
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did  not  exists  and  was  needed ;  and,  although 
it  favors  the  riparian  proprietor,  it  does  in- 
justice to  no  one.  And  it  may  be  sustained 
also  without  a  serious  departure  from  prin- 
ciple if  we  look  at  the  fact  that  the  weed, 
when  cast  upon  the  land,  belongs  to  no  one, 
and  the  owner  may  justly,  as  well  as  equit- 
ably, be  deemed  the  first  occupant.  The  de- 
cision has  been  followed  in  Massachusetts 
and  elsewhere,  *  .  .  .  and,  there  being 
none  the  othei:  way,  we  are  disposed  to  fol- 
low it  also,  for  the  sake  of  uniformity  and 
certainty  in  respect  to  a  matter  of  growing 
importance.  The  Connecticut  case  itself  is 
not  authority,  for  a  statute  in  Connecticut 
regulated  the  taking  of  seaweed  from  shores 
owned  by  the'  state.  The  question,  however, 
arose  again  in  Connecticut,  and  the  court,  in 
Mather  v.  Chapman,  40  Conn.  382,  16  Am. 
Rep.  46,  decides  that  seaweed  oast  upon  the 
beach  between  high  and  low  water  mark 
does  not  belong  to  the  littoral  proprietor,  but 
to  the  public,  or  first  taker;  and  they  repu- 
diate the  idea  of  Chief  Justice  Kent  that  the 
doctrine  of  accession  can  have  any  applica- 
tion, because  the  weed  does  not  lodge  upon 
the  land  of  the  private  owner,  but  only  near 
to  it.  The  learned  court  overlooked  the  fact 
that  all  accretion  to  upland  is  formed  by  de- 
posit upon  the  adjoining  fiats.  The  deposit 
of  weed  retains  the  sand  or  soil,  which 
otherwise  would  be  washed  away,  and  a  nu- 
cleus of  augmentation  is  formed,  which,  by 
slow  degrees,  becomes  perceptible  and  per- 
manent. If  among  the  private  rights  of  the 
littoral  owner  we  must  class  that  of  filling 
out,  and  of  acquiring  newly-made  soil,  as  all 
agree,  why  should  he  not  be  entitled  to  this 
natural  accretion  as  well?  This  seems  to 
us  to  be  no  violent  stretch  of  principle  to 
serve  a  natural  equity. 

But,  whatever  may  be  our  conclusion  as 
to  the  logical  grounds  for  the  doctrine,  it  is 
certain  that  it  has  been  recognized  as  the 
common  law  of  this  state  whenever  the  ques- 
tion has  arisen.  The  authorities  of  Angell 
on  Tide  Waters  and  Emans  v.  Tumbull  were 
approved  by  the  court  in  Kenyon  v.  yiohols, 
1  R.  I.  106,  which  reviews  and  approves  a 
former  unreported  decision.  The  defendant 
pleaded  that  by  general  custom  he  and  all 
the  inhabitants  of  the  state  had  the  right  to 
take  seaweed  from  the  shore,  and  the  demur- 
rer of  the  plaintiff  to  this  plea  was  sus- 
tained. The  court  says  (p.  110)  :  "The 
question  raised  by  the  defendant's  plea  in 
bar  was  decided  by  this  court  at  its  August 
term,  1846,  in  this  county,  in  the  action  of 
Knowles  v.  Nichols.  That  was  an  action 
for  trespass  for  taking  and  carrying  away 
seaweed  from  the  lot  mentioned  in  the  decla- 
ration of  the  present  plaintiff,  and  evidence 
was  offered  on  the  part  of  the  defendant  to 
prove  by  custom  a  right  in  all  the  inhabi- 
tants of  the  state  to  take  seaweed  from  said 
lot  for  the  purpose  of  cultivation.  The 
court  ruled  that  this  evidence  was  not  ad- 
missible ;  that  such  a  right  in  the  soil  of  an- 
other could  not  be  established  by  custom; 
such  right  can  only  be  claimed  by  prescrip- 
tion. Upon  a  reconsideration  of  this  ques- 
tion, and  a  careful  review  of  the  authorities, 
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we  are  unanimously  of  opini<»i  that  the  rul- 
ing of  the  court  in  that  case  was  correct. 
That  decision  is  supported,  not  only  by  the 
authorities  cited  by  the  plaintiff's  counsel, 
but  by  the  current  of  authorities  from  Oate- 
ward's  Case,  6  Coke,  W),  and  the  cases  of 
Hardy  v.  Hollyday,  4  T.  R.  718,  note,  and 
Orimstead  v.  Marlowe,  4  T.  R.  717,  down  to 
the  present  time.'  The  claim  made  by  the 
defendant  is  to  have  an  interest  or  profit 
a  prendre  in  the  soil  of  another.    This  point 
is  sustained  by  the  reasons  given  in  the  ad- 
judicated   cases    for    vesting  marine  incre- 
ments in  the    proprietor    of  the  adjoining 
land.    Emans  v.  Tumhull,  2  Johns.  313,  3 
Am.  Dec.  427;    Angell,  Tide  Waters,   260." 
Judge  Curtis,  in  the  United    States  circuit 
court,  in  Knowles  v.  2iichols,  2  Curt.  C.  C. 
671,  677,  Fed.  Cas.  No.  7,897,  thus  refers  to 
thio  case:     "In  Kenyon  v.  Nichols,  1  R.  I. 
106,  an  action  on  the  case  was  sustained  for 
disturbance  of  the    plaintiff's    commonable 
right  in  this  very  land  by  taking  seaweed 
therefrom.    I  consider  it,  therefore,  to  be 
the  established  law  of  the  state,  which  seems 
to  me  consistent  with  sound  principles,  that 
the  right  to  take  seaweed  and  sea  manure 
from  a  beach  is  a  lawful  commonable  right. 
.    .    .    It  was  also    argued    that   the  su- 
prem'e  court  of  the  state  had  decided    •    .    . 
that  the  general  treasurer  had  not  author- 
ity to  convey  the  soil  of  this  10-acre  com- 
mon lot,  and  that  the  title  was  now  in  the 
fitate.       I     am     inclined     to     agree    with 
that  learned  court  in  this  conclusion,  though 
I  have  not  had  occasion  very  fully  to  exam- 
ine its  grounds.    But  it  is  quite  consistent 
with  the  rights  claimed  by  the  plaintiff  that 
the  title  to  the  soil  should  be  in  the  state. 
The  defendant,  however,  also  insists  that  the 
rights  of  common  also  are  in  all  the  inhab- 
itants of  the  state.    What  has  been  above 
said  indicates  my  opinion  on  this  subject." 
The  next  Rhode  Island  case  in  which  the 
subject  was  con^dered  is  Bailey  v.  Sisson, 
1  R.  I.  233.    This  was  a  bill  for  partition 
of  the  right  to  take  from  a  beach  in  Little 
Compton  seaweed  and  sand.    The  court,  aft- 
er deciding  that  such  a  right  is  peculiarly 
within  the  jurisdiction  of  a  court  in  equity, 
and  that  the  parties  are  joint  owners  of  the 
right  as  appurtenant  to  their  upland  prop- 
erty, enter  a  decree  beginning  as  follows: 
"That  partition  be  made  of  the  said  right  to 
take  seaweed  and  sand  from  the  White  Farm 
beach  in  proportions  corresponding  to  the 
respective  interests    of   the  parties   in  the 
lands  to  which  said  right  is  appurtenant,'' 
etc.    The  beach  in  question,  being  in  Lit- 
tle Compton,  may  have  been  formerly  under 
the  jurisdiction  of  Massachusetts,  where  the 
fee  of  the  littoral  proprietor  extends  to  low- 
water  mark.    If  so,  no  mention  is  made  of 
that  circumstance.     The  right,  as  appurte- 
nant to  the  adjacent  farm  and  uplands,  is 
unconditionally  recognized.      Hall  T.  Law- 
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rence,  2  R.   I.  218,  57   Am.  Dec.    716,  con- 
strued a  grant  of  "free  liberty  of  carrying 
away  gravel  and  seaweed  off  the  beach"  be- 
longing   to    part    of    the    farm,    and    also 
"stones  Itelow    high- water    mark,    and  also 
liberty  to  tip  the  seaweed  <m  the  bank"  of 
the  same  part  of  the  farin,  to  create  a  right 
of  common  appurtenant  limited  by  the  re- 
quirements of  the  land  to  which  it  apper- 
tained, and  which  passed  with  a  right  of 
way  incident  to  it   on  conveyance   of  such 
land   with   its   appurtenances.    No  conten- 
tion was  made  that  these  were  rights  which 
the  owner  of  the    farm    bordering    on  the 
beach  did  not  possess.    The  court  dealt  with 
all  these  rights  as  real  and  valuable,  and 
very  carefully  examined  and  decided  the  ef- 
fect upon  them  of  the  conveyances  of  the 
estates  to  which  they  were  attached.    Wat- 
son  V.  Knowles,  13  R.  I.  639,  holds  that  the 
grant  from  a  riparian  owner  of  "all  the  sea 
manure  and  drift  stuff  which  lands  on  the 
west  shore"  did  not  include  goods  from  a 
wreck.    The  case  touches  the  question  we 
are  considering  only  by  recognizing  the  right 
of  the  riparian  owner  to  sea   manure,  and 
by  implication  his  power  to  grant  the  right 
to    another.     In    Middletoum    ▼.    Newport 
Hospital,  16  R.  I.  320,   1  L.  R.   A.  191,  15 
Atl.  800,  this   court   issued    an  injunction 
against  the  owners  of  land  bordering  upon 
the  ocean  in  Middletown,  where  the  state 
has  always  held  the  fee  below  high -water 
mark,  to  enforce  certain   privil^es   in  the 
shore  in  favor  of  the  inhabitants  of  the 
town,  covenanted  to  them  by  the  owner's  an- 
cestor; among  these  rights  being  the  right 
to  a  landing  place  and  the  right  to  take  sea- 
weed, sand,  shells,  and  "all  such  drift  stuff 
as  any  of  the   inhabitants    aforesaid  shall 
take  up  in  the  surf  or  under  highwater  mark 
against  said  commonage  or  beach."    After 
this  uniform  line  of  decision,  this  court,  in 
Allen  Y.  Allen,  19  R.  I.  115,  30  L.  K.  A. 
497,  32  Atl.  166,  enumerated  among  the  pri- 
vate rights  which  belong  to  the  littoral  pro- 
prietor that  of  taking  seaweed  stranded  on 
the  beach  adjacent  to  his  land.    To  alter 
the  rule  after  it  has  been  so  well  settled  and 
■so  long  acquiesced  in  would  disturb  rights 
of    property    which    in  many    cases    have 
largely  fixed  the  values  given  and  received 
for  littoral  estates,    and  this    alone  would 
forbid  the  court  to  make  such  change  with- 
out the  clearest  proof  of  error.    But  we  have 
no  doubt  that  the  rule  is  founded  in  good 
law  as  well  as  upon  natural  equity, — ^in  the 
case  where  the  proprietor  owns  to  low-water 
mark,  upon  his  ownership  of  the  soil ;  in  the 
case  where  he  owns  only  to  high-water  mark 
(the  state  not  asserting  any  claim),  upoo 
the  doctrine  of  accession. 

Demurrer  overruled,  and  case  remitted  to 
the  Common  Pleas  Division  for  further  pro- 
ceedings. 
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NORTH  CAKOIJNA  SUPREME  COURT. 


liargaret  LUTOX,  Admx.,  etc.,  of  Alexander 
Badham,  Deceased,  AppL, 

17. 

Hannibal  BADHAM. 


(127  N.  C.  96.) 


1. 


A  recoTery  of  tlte  -value  of  ImproTe- 
ments  made  on  land  nnder  an  oral 
contraet  for  Its  eonvejranee  to  the  party 
making  them,  which  !•■  broken  by  refusal  to 
coDTey  after  the  Improvementa  are  made,  may 
be  had  on  the  ground  that  they  hare  been  ob- 
tained by  fraud. 

3L  Oral  evidence  !■  admissible  to  sho^nr 
that  improvements  -vrere  made  upon 
land  under  an  oral  contract  that  the  land 
should  be  conveyed  to  the  party  making  them. 

2.  Continued  possession  bjr  tbe  pur- 
chaser of  land  nnder  a  parol  contract 


la  not  necessary  to  enable  him  to  recover  the 
value  of  Improvements  placed  by  him  upon 
the  property  on  faith  of  the  contract,  which 
has  been  repudiated  by  the  vendor. 

{DouffUu,  J.,  disaents,) 
(October  80,  1000.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Chowan  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  improvements  placed 
upon  land  by  plaintiff's  intestate  while  he 
was  in  possession  under  a  parol  contract  to 
purchase.    Reversed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Bnsbee  ft  Bnsbee  for  appellant. 

Messrs.  Pn&den  ft  Pmden  ana  Shep- 
herd ft  Shepherd  for  appellee. 


Note. — Rights  <s  resprct  to  compensation  for    ments  only   by   way   of   set-oflF  against,   or   in 


improvements  on  land,  made  in  good  faith, 
under  an  oral  contract  or  gift, 

I.  Introductory. 
II.  When  vendee  entitled  to  recover  for. 

a.  Under  parol  contract. 

b.  Under  parol  gift. 
III.  When  vendor  unable  to  make  title. 
JV.  Partioular  and  peculiar  cases. 


I.  Introductory, 

At  the  common  law  the  true  owner  of  land, 
i.  r.,  the  one  In  whom  the  legal  title  lay,^-couId 
recover  the  possession  of  the  land  and  all  that 
appertained  to  it,  although  it  had  been  im- 
proved by  another  in  good  faith,  believing  that 
the  land  belonged  to  him ;  and  such  true  owner 
wss  not  liable  for,  nor  t>ound  to  make  any  al- 
lowance for,  such  improvements  or  betterments, 
as  they  are  sometimes  termed. 

Common-law  courts  afterwards  loosened  this 
rigid  rule,  holding  that  an  action  for  mesne 
profits  was  equitable  in  its  nature,  and  that 
ttie  defendant  In  such  an  action  might  set  olf 
or  recoup  the  value  of  improvements  to  the  real- 
ty, made  by  him  in  good  faith  under  the  belief 
that  he  had  or  was  entitled  to  have  the  title 
thereto, — to  the  extent  of  the  rents  and  profits. 
Previous  to  this,  courts  of  chancery  held  that 
when  one  came  into  their  tribunals  to  assert 
or  have  his  title  assured,  such  court,  acting 
upon  the  maxim  that  he  who  seeks  equity  must 
do  equity,  would  Impose,  aa  a  condition  for 
granting  the  relief  sought,  that  the  complainant 
should  allow  the  defendant,  who  had  made  con- 
siderable and  permanent  improvements  in  good 
faith,  the  amount  which  the  improvements  had 
enhanced  the  value  of  the  real  property  over 
and  above  the  rents. 

The  principle  of  the  common  law  la,  that  the 
rightful  owner  is  under  ^no  obligation  to  pay 
for  improvements  which  were  never  authorised. 
Oregg  V.  Patterson,  0  Watts  k  9.  209. 

This  doctrine  has  been  changed  in  most  Jn- 
rlsdlctlona  so  as  to  allow  a  bona  fide  occupant, 
onder  color  of  title,  to  mitigate  the  claim  for 
damages  and  mesne  profits  by  introducing 
proof  of  the  value  of  permanent  and  useful 
improvements.  This  principle  was  engrafted 
apon  the  common  law  through  the  medium  of 
equity.  Sedgwick  &  W.  Trial  of  Title  to  Land, 
4>dl ;  Walker  v.  Humbert,  56  Pa.  407 ;  Morrison 
T  Robinson,  31  Pa.  456. 

The  general  policy  of  the  law,  where  no  stat- 
ute intervenes,  is  to  allow  the  value  of  improve- 
^  L.  R.  A. 


mitigation  of,  damages  for  the  detention  of  the 
land,  that  the  value  of  betterments  cannot  there- 
fore usually  exceed  the  amount  of  the  plaintifTs 
damages  and  mesne  proflta  Sedgwick  k  W. 
Trial  of  Title  to  Land,  698. 

At  common  law  there  is  no  liability  on  the 
part  of  the  owner  of  real  estate  for  improve- 
ments made  in  good  faith  by  an  occupying  claim- 
ant. The  right  to  recover  therefor  is  baaed 
upon  the  statute,  and  the  claimant  must  bring 
himself  within  its  provisiona  Lunquest  v.  Ten 
Eyck,  40  Iowa,  213. 

It  is  a  well-settled  principle  of  equity,  more- 
over, that  when  a  bona  fide  possessor  of  prop- 
erty makes  meliorations  upon  it  in  good  faith 
and  under  an  honest  belief  of  ownership,  and 
the  real  owner  is  for  any  reason  compelled  to 
come  into  a  court  of  equity  for  relief,  that  court, 
applying  the  familiar  maxim  that  he  who  seeks 
eqnity  must  do  equity,  will  compel  him  to  pay 
for  those  improvements,  as  far  as  they  are  per- 
manently beneficial  to  the  estate  and  enhance 
Its  value.  Story,  Eq.  Jur.  779 ;  Poul  Eq.  Jur. 
1241;  Skiles*s  Appeal,  16  W.  N.  C.  246. 

This  is  the  extent  to  which  the  courts  of  this 
state  (Pennsylvania)  have  gone  in  allowing  for 
improvements.  Putnam  v.  Tyler,  117  Pa.  570, 
12  Atl.  43. 

By  the  English  and  American  common  law, 
the  true  owner  recovers  his  land  In  ejectment 
without  liability  to  pay  for  Improvements  which 
may  have  been  made  uiMn  it  by  an  occupant 
without  title.  Improvements  annexed  to  the 
freehold,  the  law  deems  part  of  it,  and  they 
pass  with  the  recovery.  Every  occupant  makes 
improvements  at  his  peril,  even  if  he  acts  under 
a  bona  fide  belief  of  ownership.  2  Kent,  Com. 
ZH4.  Such  is  the  rigid  rule  of  the  common  law. 
It  is  founded  upon  the  idea,  that  the  owner 
should  not  pay  an  Intruder,  or  disseisor,  or  oc- 
cupant, for  Improvements  which  he  never  au- 
thorized. It  is  supposed  to  be  founded  in  good 
policy,  inasmuch  as  it  induces  diligence  in  the 
examination  of  titles,  and  prevents  Intrusions 
upon,  and  appropriations  of,  the  property  of 
others. 

Chancery,  l)orrowing  from  the  civil  law,  made 
the  first  Innovation  upon  the  common-law  doc- 
trine. And  it  came  at  length  to  be  held,  in 
equity,  that  when  a  bona  fide  possessor  of  prop- 
erty (for  equity,  no  more  than  law,  would  aid 
a  mala  fide  possessor)  made  meliorations  and 
Improvements  upon  it  in  good  faith,  and  under 
an  honest  belief  of  ownership,  and  the  real  own- 
er was  for  any  reason  compelled  to  come  Into  a 
court  of  equity,  that  court,  applying  the  fa- 
22 
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Oct., 


Fiirolief,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  the  administratrix  of  Alex- 
ander Badham,  her  former  husband,  and  the 
defendant  is  the  father  of  her  intestate. 
The  plaintiff  allies  that  the  defendant  was 
the  owner  of  a  vacant  lot  in  the  town  of 
Edenton,  and  upon  the  marriage  of  her  in- 
testate the  defendant  proposed  to  him  that, 
if  he  would  build  upon  and  improve  said 
vacant  lot,  it  should  be  his;  that  he  would 
make  him  a  fee-simple  title  to  it ;  that  uf^on 
this  agreement  her  intestate  entered  upon 
said  lot,  and  greatly  improved  the  same,  by 
erecting  a  dwelling  and  other  outhouses 
thereon,  which  improvements  greatly  en- 
hanced the  value  of  said  lot,  to  the  amount 
of  $400;  that  her  husband  and  intestate 
lived  on  said  lot  in  the  dwelling  house  he 
had  built  with  the  plaintiff,  his  wife,  from 


1892  until  1S97,  when  he  died,  leaving  the 
plaintiff  and  two  children,  the  result  of  their 
marriage;  that  plaintiff  continued  to  occupy 
said  house  and  premises  for  some  time  after 
the  death  of  her  intestate,  when  she  surren- 
dered the  possession  to  the  defendant  upon 
his  request,  and  upon  his  promise  to  give 
her  a  part  of  the  rent  for  the  benefit  of  her 
said  children,  but  that  since  the  defendant 
has  gotten  possession  of  said  property  he  re- 
fuses to  pay  her  any  part  of  the  rent,  and 
refuses  to  convey  said  land  to  her  children; 
that  said  contract  and  agreement  between 
her  intestate  and  the  defendant  was  never 
i-educed  to  writing,  her  intestate  having  full 
confidence  in  the  defendant,  and  believing 
that  he  would  keep  his  said  promise,  and  con- 
vey him  the  lot;  that  said  contract  and 
agreement  being  in  parol  only,  and  the  de- 
fendant refusing  to  carry  out  the  agreement 


miliar  maxim  that  he  who  seeks  equity  must  do 
equity,  and  adopting  the  civil-law  role  of  nat- 
ural equity,  would  compel  him  to  pay  for  those 
improvements  or  industrial  accessions,  not  the 
cost,  indeed,  but  so  far  as  they  were  permanent- 
ly beneficial  to  the  estate,  and  enhanced  its 
value.  Story,  Eq.  Jur.  779a,  799l>;  Putnam 
V.  Ritchie,  0  Paige,  890;  Bright  v.  Boyd,  1 
Story,  478,  Fed.  Cas.  No.  1,875,  enriched  by  the 
learning  and  research  of  that  distinguished  ju- 
rist :  2  Story,  605,  Fed.  Cas.  No.  1,876 ;  Green  v. 
Biddle,  8  Wheat.  77,  5  L.  ed.  566 ;  Willard,  Bq. 
Jur.  312 ;  Sugden,  Vendors,  chap.  22,  §{  54,  55, 
67. 

This  was  the  extent  of  relief  to  bona  fide  pos- 
sessors. "I  have  not,"  says  Chancellor  Wal- 
worth in  Putnam  v.  Ritchie,  6  Paige,  390,  "been 
able  to  find  any  case,  either  in  this  country  or 
in  England,  wherein  the  court  of  chancery  has 
assumed  jurisdiction  to  give  relief  to  a  complain- 
ant who  has  made  improvements  upon  land, 
the  legal  title  to  which  was  in  the  defendant, 
where  there  has  been  neither  fraud  nor  ac- 
quiescence on  the  part  of  the  latter  after  he 
had  knowledge  of  his  legal  rights." 

Courts  of  law  next  modified  the  strict  rule 
of  the  common  law  (which  makes  the  occupant 
of  land  which  is  owned  by  another,  no  matter 
how  good  the  faith  of  the  occupant  may  be, 
liable  for  the  rents  and  profits)  to  this  extent, 
visf.,  that  where  such  owner  brought  his  action 
for  mesne  profits,  which  courts  of  law  treated 
as  an  equitable  action,  the  bona  fide  occupant 
might  set  off  or  recoup  the  value  of  his  per- 
manent improvements  to  the  extent  of  the  rents 
and  profits  demanded,  but  no  farther.  Per  Dil- 
lon, J.,  in  Parsons  v.  Moses,  16  Iowa,  440. 

The  equity  courts  of  many  of  the  states 
(notably  New  York)  have  adhered  to  the  rule 
stated,  and  afllrmed  by  Chancellor  Walworth  in 
Putnam  v.  Ritchie,  6  Paige,  390,  and  steadily 
and  persisceutly  declined  to  advance  from  that 
position.  Mickles  v.  Dillaye,  17  N.  Y.  80; 
Thomas  v.  Evans,  105  N.  Y.  609,  59  Am.  Rep. 
519,  12  N.  E.  571.  And  see,  to  the  same  effect, 
Griswold  v.  Bragg,  18  Blatchf.  202,  48  Conn. 
677. 

But  in  1841  the  circuit  court  of  the  United 
States  for  Maine  found  itself  confronted  with  a 
case  in  which,  if  the  rule  alluded  to  was  thus 
limited,  great  apparent  injustice  would  be  done 
to  the  plaintl^.  The  plaintiff  was  the  owner, 
through  several  mesne  conveyances,  of  lands 
purchased  at  an  administrator's  sale,  made  by 
order  of  the  probate  court  in  a  proceeding  there- 
in to  sell  the  land  to  pay  the  debts  of  the  Intes- 
tate owner.  The  persons  under  whom  plaintiff 
claimed  had  made  permanent  improvements  on 
the  land,  largely  increasing  its  orlgrinal  value. 
53  L.  R.  A. 


Thereafter  one  of  the  heirs  of  the  original  own- 
er brought  ejectment  for  his  share,  and  recov- 
ered a  judgment  for  an  undivided  fourth-part 
thereof  on  account  of  some  fatal  irregularity 
in  the  proceedings  in  the  probate  court.  Plain- 
tiff thereupon  filed  his  bill  in  equity  to  enjoin 
the  execution  of  the  judgment  in  the  ejectment 
action,  and  to  recover  for  the  Improvements. 
In  delivering  the  opinion  of  the  court  sustain- 
ing the  bill,  and  referring  it  to  a  master  to  take 
an  account  of  the  enhanced  value  of  the  prem- 
ises by  reason  of  the  Improvements ;  and  of  the 
rents,  etc.,  that  eminent  equity  Jurist  and  writer^ 
Judge  Story,  after  stating  the  rule  before  men- 
tioned, said :  "But  It  has  been  supposed  that 
courts  of  equity  do  not,  and  ought  not  to,  go 
further,  and  to  grant  active  relief  in  favor  of 
such  a  bona  fide  possessor,  making  permanent 
meliorations  and  improvements,  by  sustaining 
a  bill,  brought  by  him  therefor,  against  the  true 
owner,  after  he  has  recovered  the  premises  at 
law.  I  find  that  Mr.  Chancellor  Walworth.  In 
Putnam  v.  Ritchie,  6  Paige,  390,  403,  404,  405, 
entertained  this  opinion,  admitting  at  the  same 
time  that  he  could  find  no  case  in  England  or 
America,  where  the  point  had  been  expressed 
or  decided  either  way.  Now,  if  there  be  no 
authority  against  the  doctrine,  I  confess  that 
I  should  be  most  reluctant  to  be  the  first  Judge 
to  lead  to  such  a  decision.  It  appears  to  me, 
speaking  with  all  deference  to  other  opinions, 
that  the  denial  of  all  compensation  to  such  a 
bona  fide  purchaser,  in  such  a  case,  where  he 
has  manifestly  added  to  the  permanent  value  of 
the  estate  by  his  meliorations  and  improvements 
without  the  slightest  suspicion  of  any  infirmity 
in  his  own  title.  Is  contrary  to  the  first  prin- 
ciples of  equity."  Bright  v.  Boyd,  1  Story, 
478,  Fed.  Cas.  No.a,875. 

On  the  coming  In  of  the  master's  report  the 
same  learned  judge  delivered  the  Judgment  of 
the  court  as  follows :  "It  appears  by  the  mas- 
tor's  report  that  the  present  value  of  the  land 
with  the  improvements  and  meliorations  la 
$1,000 ;  and  that  the  present  value  of  the  land 
without  these  imj;>rovements  and  meliorations  ia 
but  $25 ;  so  that  In  fact  the  value  of  the  land 
is  increased  thereby  $975.  This  latter  sum.  In 
my  Judgment,  the  plaintiff  Is  entitled  to,  aa  a 
lien  and  charge  on  the  land  In  its  present  condi- 
tion. I  wish,  in  coming  to  this  conclusion,  to 
be  distinctly  understood  as  affirming  and  main- 
taining the  broad  doctrine,  as  a  doctrine  of 
equity,  that,  so  far  as  an  innocent  purchaser 
for  a  valuable  consideration,  without  notice  of 
any  infirmity  in  his  title,  has  by  his  improve- 
ments and  meliorations  added  to  the  permanent 
value  of  the  estate,  he  is  entitled  to  a  full  re- 
muneration, and  that  such  increase  of  value  ia 
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and  to  convey  said  property,  the  plaintiff 
asks  that  he  may  be  decreed  to  account  and 
pay  for  the  valuable  and  permanent  improve- 
ments her  intestate  put  upon  said  lot. 

The  defendant  answers,  and  admits  that 
the  plaintiff's  intestate  was  his  son ;  that  he 
went  npon  said  lot  and  occupied  the  same 
with  his  family  until  his  death ;  and  that  he 
built  some  small  house  for  his  use  while 
there,  but  not  the  dwelling  house,  which  de- 
fendant alleges  he  built.  But  he  denies  that 
there  was  any  agreement  between  him  and 
plaintiff's  intestate  that,  if  he  would  go  upon 
said  lot  and  improve  it,  he  would  convey  said 
lot  to  the  plaintiflf's  intestate,  and  denies  that 
he  said  anything  to  said  intestate  to  induce 
hiiri  to  improve  said  lot,  with  the  expectation 
that  he  would  convey  the  same  to  him ;  that, 
as  the  intestate  was  his  son,  he  simply  per- 
mitted him  to  occupy  said  lot  without  rent, 


and  defendant  admits  a  demand  for  title, 
and  for  an  account  ahd  settlement  for  im- 
provements, and  that  he  has  refused  the 
same;  but  he  did  not  formally  plead  the 
statute  of  frauds. 

Upon  the  trial  the  court  formulated  issues 
as  to  whether  there  was  a  parol  contract  or 
agreement  between  the  defendant  and  in- 
testate that,  if  intestate  would  improve  said 
lot,  defendant  would  make  him  a  title  to  it, 
and,  if  there  was,  did  plaintiff's  intestate,  in 
pursuance  of  said  agreement,  enter  upon  said 
lot,  and  place  valuable  permanent  improve- 
ments theieon.  Upon  these  issues  the  plain- 
tiff introduced  Isaac  Owens  and  other  wit- 
nesses, and  asked  them  if  thby  ever  heard 
the  defendant  say  how  it  was  and  under 
what  circumstances  the  plaintiff's  intestate 
entered  upon,  improved,  and  occupied  said 
lot;  stating  that  the  purpose  of  asking  these 


a  lien  and  charge  on  the  estate,  which  the  ab- 
solate  owner  is  bound  to  discharge,  before  he 
ia  to  t)e  restored  to  his  original  rights  in  the 
land.  Ill  Is  is  the  clear  resalt  of  the  Roman 
law;  and  it  has  the  most  persuasive  equity, 
and,  I  may  add,  common  sense  and  common 
,-  justice,  for  its  foundation."  Bright  v.  Boyd,  2 
y    Story,  605.  Fed.  Cas.  No.  1,876. 

This  opinion  of  Judge  Story  has  been  fre- 
qaently  cited  and  commented  upon,  and  while 
•ome  of  the  courts  and  judges  have  hesitated  to 
adrance  from  the  former  rule,  others  have  bold- 
ly approved  the  position  taken  by  Judge  Story. 
Herring  v.  Pollard,  4  Humph.  362,  40  Am.  Dec. 
653;  Valle  v.  Fleming,  20  Mo.  152,  77  Am.  Dec. 
557 ;  Blodsett  v.  Hitt,  29  Wis.  169 ;  Union  Hall 
Ano.  V.  Morrison,  30  Md.  281 ;  Hatcher  v. 
Erigps,  6  Or.  31. 

Cole  V.  Johnson,  53  Mlsa  94,  is  Identical  In 
Us  facts  and  conclusions  with  Bright  v.  Boyd, 
tot  docs  not  mention  that  case  as  an  authority. 

And  It  would.  Indeed,  seem  strange  that  a 
state  of  facts  which  will  furnish  a  perfect  af- 
firmative defense  in  an  equity  action  should  not 
constitute  a  cause  of  action,  when  necessary, 
in  a  suit  In  equity.  In  other  words,  that  ac- 
ci^nt  shall  determine  the  assertion  of  what  Is 
a  conceded  equitable  right. 

"  n.  When  vendee  entitled  to  recover  for, 

a.  Under  parol  contract.        * 

A  testator  bad  permitted  two  of  his  sons  to 
enter  npon  lands  and  make  certain  improvements 
thereon.  During  the  time  they  were  doing  so 
and  occupying  the  land  the  acts  of  both  the  tes- 
tator and  his  sons  indicated  plainly  that  the 
testator  did  no  act  which  would  signify  his  in- 
tention to  release  his  right  and  title  to  the  land. 
The  evidence  showed  that  large  Improvements 
^oe  made ;  btit  it  also  showed  that  the  testator 
bad  all  along  determined  not  to  part  with  his 
control  oTe^  the  property,  and  that  the  sons  were 
veil  aware  of  that  determination.  It  was  held 
tliat  they  made  the  Improvements  relying  mere- 
ly on  the  testator's  bounty ;  and  that  In  that 
view  they  bad  no  equitable  claim,  either  to  the 
property  Itself,  or  to  an  allowance  for  their 
iaprovements.  Foster  t.  Emerson,  5  Grant, 
Ch.  (U.  C.)   135. 

Although  a  court  of  equity  will  not  specifical- 
ly enforce  a  parol  gift  of  land,  yet,  if  the  donee 
enters  and  makes  improvements  upon  It,  a  court 
of  equity  will  never  allow  the  donor  to  reclaim 
tke  possession  of  the  land  without  making  com- 
pensation for  the  improvements.  This  would  be 
to  allow  him  to  make  profit  by  the  labor  and  ez- 
paise  of  the  donee,  when  such  labor  and  expense 
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were  bestowed  under  a  promise  that  the  donee 
snonld  have  the  land.  Evans  v.  Battle,  19  Ala. 
398. 

What  was  said  In  the  above  case  would  seem 
to  be  ohiU'v,  for  It  was  immediately  followed  by 
"but  the  bill  Is  not  framed  for  this  purpose,  and 
the  allegations  are  insufficient  to  warrant  such 
relief." 

The  doctrine  that  one  who  Is  Induced  to 
enter  upon  unimproved  land  by  a  parol  promise 
that  It  shall  be  settled  upon  him,  or  by  a  parol 
contract  of  sale,  where  such  promise  or  contract 
is  refused  performance  on  the  part  of  the  owner 
of  the  land,  and  the  same  Is  held  to  be  void 
under  the  statute  of  frauds,  and  the  purchaser 
or  other  party  to  whom  the  promise  Is  made  en- 
ters upon  the  land  and  makes  substantial  and 
valuable  improvements,  the  latter  Is  entitled, 
upon  such  failure  of  the  other  party  to  perform, 
to  compensation  for  such  improvements,  has  been 
the  settled  rule  in  North  Carolina.  Hedgepeth 
V.  Rose,  95  N.  C.  41;  Pitt  v.  Moore,  99  N.  C.  86, 
5  S.  B.  389:  Tucker  v.  Markland,  101  N.  C. 
422.  8  S.  E.  169;  Vann  v.  Newsom,  110  N. 
C.  122,  14  S.  E.  519 ;  Pass  v.  Brooks,  125  N.  C. 
129,  34  S.  F..  228;  Barnes  v.  Brown,  71  N.  C. 
507 ;  Smith  v.  Stewart,  83  N.  C.  406 ;  Baker  v. 
Carson,  21  N.  C.  (1  Dev.  &  B.  Eq.)  381;  Albea 
V.  GrifQn,  22  N.  C.  (2  Dev.  &  B.  Eq.)  9 ;  Cham- 
bers V.  Massey,  42  N.  C.  (7  Ired.  Eq.)  286; 
Thomas  v.  Kyles,  54  N.  C.  (1  Jones,  Eq.)  302; 
Love  V.  Nellson,  54  N.  C.  (1  Jones,  Eq.)  339; 
WInton  V.  Fort,  58  N.  C.  (5  Jones,  Eq.)  251; 
Daniel  v.  Crumpler,  75  N.  C.  184. 

But  It  has  also  been  held  in  that  state,  that, 
where  the  plalntifF  sets  forth  one  contract  for 
the  purchase  and  sale  of  real  property  which 
the  defendant  denies,  and  sets  forth  another 
contract  widely  different  from  It,  both  by  parol, 
and  it  Is  a  question,  whether  either  of  them  Is 
understandlngly  entered  Into  by  the  parties, 
parol  testimony  will  not  be  received  to  deter- 
mine what  the  contract  was.  Ellis  v.  Ellls» 
16  N.  C.   (1  Dev.  Fq.)  341. 

To  the  same  effect,  Dunn  v.  Moore,  38  N.  C. 
(3  Ired.  Eq.)  364,  and  Sain  v.  Dulln,  59  N.  C. 
(6  Jones,  Eq.)  195.  The  latter  case  disapproves 
Thomas  v.  Kyles,  54  N.  C.  (1  Jones,  Eq.)  302, 
and  distinguishes  Love  v.  Neilson,  54  N.  C. 
(1  Jones,  Eq.)  339. 

These  three  cases  seem  to  be  directly  In  con- 
flict with  the  rule  laid  down  In  Luton  v.  Bad- 
ham. 

Where  a  man  is  put  In  possession  of  land  by 
the  owner  upon  an  invalid  or  verbal  sale,  which 
the  owner  falls  or  refuses  to  complete,  and,  in 
the  expectation  of  the  performance  of  the  con- 
tract, makes  Improvements,  a  court  of  equity 
will  directly  and  actively,  upon  a  bill  filed  by 
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questions  was  to  prove  that  there  was  such  a 
parol  contract  between  the  defendant  and 
intestate  aa  that  alleged  in  the  complaint. 
The  defendant  objected,  objection  sustained, 
and  the  witness  was  not  allowed  to  answer. 
Plaintiff  thereupon  submitted  to  a  judgment 
of  nonsuit,  and  appealed.  This  is  the  case, 
and  the  only  question  presented  for  our  con- 
sideration is  aa  to  the  competency  of  this 
evidence. 

It  would  seem  that  Sain  v.  Dulin,  59  N. 
C.  (6  Jones,  Eq.)  195,  and  Dunn  v.  Moore, 
38  N.  C.  (3  Ircd.  Eq.)  346,  cited  by  the  de- 
fendant, sustain  the  ruling  of  the  court. 
But  the  question  has  been  before  the  court 
a  great  number  of  times,  and  we  must  ad- 
mit that  the  opinions  do  not  appear  to  be 
always  in  harmony.  A  parol  contract  for 
the  sale  of  land  is  not  a  void  contract,  but 
viodable  upon  denial  or  a  plea  of  the  stat- 


ute of  frauds.  Thofnaa  v.  Kyles,  54  N.  C. 
( 1  Jones,  Eq.)  302;  QuUey  v.  Jfocy,  84  N.  C. 
434.  But  when  the  alleeed  contract  is  de- 
nied, or  the  statute  of  frauds  pleaded,  this 
avoids  the  contract,  because  the  party  alleg- 
ing it  is  not  allowed  to  show  by  parol  evi- 
dence what  the  contract  was.  The  English 
rule  seems  to  have  been  that  the  statute  of 
frauds  must  be  pleaded,  or  the  party  would 
be  allowed  to  proceed  with  parol  evidence  to 
establish  the  contract.  But  our  courts  have 
extended  the  rule  so  as  to  include  a  denial  of 
the  contract  as  well  as  by  pleading  the  stat- 
ute of  frauds.  Qulley  v.  ifacy,  84  N.  C.  434, 
and  many  other  cases.  Whether  it  would 
not  have  been  better  that  we  had  followed  the 
English  rule  is  not  now  an  open  question, 
as  the  rule  seems  to  be  firmly  established 
the  other  way  in  this  state. 
But  the  plaintiff  contends  that  she  is  not 


him  against  the  owner  for  an  account,  make 
him  compensation  to  the  fuil  value  of  all  his 
improvements,  to  the  extent  they  have  enhanced 
the  value  of  the  land,  deducting  the  rents  and 
profits,  and  will  treat  the  land  as  subject  to  a 
lien  therefor.     Rhea  v.  Allison,  3  Head,  176. 

Where  a  vendor  makes  a  parol  agreement  for 
the  sale  of  land,  and  puts  the  purchaser  in  pos- 
session, and  afterwards  refuses  to  complete  the 
contract  for  the  sale  of  the  land  on  the  ground 
that  it  is  void  by  the  statute  of  frauds,  he  is 
bound  to  pay  for  the  improvements  made  by  the 
purchaser  thus  put  in  possession.  Thouvenin 
V.  Lea,  26  Tex.  612. 

A  party  making  Improvements  on  land,  held 
by  void  contract  of  purchase,  is  not  entitled  to 
recover  the  value  of  such  improvements  in  an 
action  of  assumpsit.  He  can  recover,  however, 
in  chancery  the  value  of  such  improvements  as 
may  have  added  to  the  permanent  value  of  the 
estate.     Mathews  v.  Davis,  6  Humph.  324. 

Where  a  parol  contract  for  the  sale  of  land 
provided  for  a  forfeiture  in  case  of  nonpay- 
ment of  the  purchase  money, — $35,  and  the  de- 
fendant had  cleared  the  land  and  put  improve- 
ments upon  it  at  the  cost  of  several  hundred 
dollars,  being  allowed  by  the  vendor  to  do  so 
without  warning,  after  the  time  for  payment 
had  elapsed  and  a  right  to  the  forfeiture  had  ac- 
crued, the  case  stands  simply  upon  a  parol 
contract  of  sale,  unexecuted  by  either  party, 
except  as  to  the  possession,  and  which,  upon  the 
bill  of  the  vendee  tendering  payment  and  pray- 
ing for  a  specific  execution  or  a  rescission  upon 
equitable  terms,  the  vendor  must  either  execute, 
by  conveying  the  land  according  to  contract, 
upon  receiving  payment  of  the  purchase  mon^ 
with  Interest,  or  he  must  repudiate  and  submit 
to  the  usual  terms  of  rescission,  as  applicable 
to  parol  sales  of  land,  which  would  be  that  the 
vendor  be  allowed  interest  on  the  price  agreed 
upon  for  the  lands,  and  for  waste  done,  and 
required  to  pay  for  improvements,  and  the  ac- 
count should  be  so  settled.  Bellamy  v.  Rags- 
dale,  14  B.  Mon.  364. 

I>efendant  obtained  a  Judgment  In  ejectment 
against  plaintiff.  Thereafter  plaintiff  brought 
his  action  In  equity  to  restrain  perpetually  the 
Judgment  at  law,  and  had  Judgment  to  that 
effect  In  the  trial  court.  The  agreement  alleged 
In  the  bill  was  not  in  writing.  The  court  held 
that  the  statute  of  frauds  presented  an  insuper- 
able bar  to  a  specific  execution,  but,  being  satis- 
fied that  the  plaintiff  built  the  mill  and  other 
improvements  under  the  faith  of  assurance 
from  the  defendant  that  he  should  be  unmolested 
in  the  use  and  possession  of  them,  defendant 
before  he  was  allowed  to  gain  possession,  ought 
to  be  compelled  to  compensate  plaintiff  for  the 
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improvements  remaining  upon  the  premises,  de- 
ducting therefrom  a  reasonable  sum  for  the  use 
of  the  mill.     M*Cracken  v.  Sanders,  4  Bibb,  511. 

Plaintiff  lived  on  one  of  his  father's  farms 
as  a  tenant  from  year  to  year  for  twenty-three 
years  prior  to  the  death  of  his  father,  first 
farming  the  same  on  shares  and  afterwards  at 
a  low  money  rent.  A  new  house  being  needed 
on  the  place,  plaintiff  was  told  by  his  father  to 
go  on  and  build  and  the  farm  should  be  bis. 
Plaintiff  did  at  his  own  expense  build  a  dwelling 
house  and  other  buildings,  and  made  other  im- 
provements at  considerable  cost,  and  continued 
to  occupy  the  farm  as  a  tenant  fnMn  year  to 
year  until  the  death  of  his  father.  It  was  held 
that  the  contract  of  transfer  of  the  land  was 
void  as  being  within  the  statute  of  frauds,  but 
that,  the  plaintiff  having  been  in  possession  aa 
tenant  paying  rent  and  having  made  valuable 
improvements,  which  improvements  inured  to 
the  benefit  of  the  owner  and  were  made  upon 
the  assurance  of  the  owner  that  the  tenant 
should  subsequently  have  the  premises  by  deed 
or  devise,  and  by  the  fault  of  the  owner  the 
tenant  failed  to  acquire  title,  he  may  recover  the 
value  of  the  Improvements.  Smith  v.  Smitli, 
28  N.  J.  L.  208,  78  Am.  Dec.  49. 

The  possessor  of  real  property  under  a  bona 
fide  parol  contract  for  the  purchase  thereof,  who 
made  valuable  permanent  Improvements  there- 
on upon  the  faith  of  such  parol  contract,  is  en- 
titled to  recover  in  a  court  of  equity  the  valne 
of  such  improvements.  Herring  v.  Pollard,  -4 
Humph.  362,  40  Am.  Dec.  653. 

Complainant*s  father-in-law   In   his   llfetinae 
and  while  in  apparent  good  circumstances,  pro- 
posed  to   complainant   to   grant   his  daughter, 
complainant^s  wife,  a  house  and  lot  of  ground 
if  complainant  would  repair  and  make  It  com- 
fortable 'for  a  residence,  at  the  same  time  In- 
forming the  latter  that  he  intended  the  proi>- 
erty  for  the  said  daughter.     Complainant  en- 
tered Into  the  possession  of  the  property,  aniS, 
under  a  full  belief  that  it  would  be  secured  to 
him  as  his  own,  he  was  induced  to  expend    a. 
large  sum  of  money  In  making  permanent  an<l 
valuable  Improvements  increasing  the  value  of 
the  property  three  or  four  times.     The  transae> 
tion  was  entirely  oral,  no  written  contract  be- 
ing made,  the  only  writings  being  correspond- 
ence between  the  parties,  which  the  court  held 
did  not  amount  to  a  contract.     The  donor  af- 
terwards died  insolvent  and  the  trustee  of  bts 
creditors  now  claimed  that  the  property  wa.a 
subject  to  the  estate,  and  that  the  alleged  agrec^. 
ment  to  transfer  was  fraudulent.     The  Supreuie 
Court  of  the  Unlred  States  held,  in  an  action, 
to  compel  specific  performance    and    for    suob 
other  relief  as  complainant  was  entitled  to,  tlam^ 
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daiming  the  right  to  establish — ^to  set  up — 
A  parol  contract;  that  she  is  not  asking  a 
sprnfic  performance,  nor  is  she  asking  dam- 
a^  for  the  breach  of  a  parol  contract ;  that 
her  contention  is  that,  by  reason  of  the  con- 
tract or  agreement  between  her  intestate  and 
the  defendant,  the  intestate  was  induced  to 
enter  upon  the  defendant's  land,  and  place 
Denoanent  and  valuable  improvements  on 
the  same;  and  that  this  is  a  new  cause  of 
action,  collateral  to  the  contract,  based  upon 
a  new  consideration  given  by  equity  to  pre- 
vent fraud.  If  the  plaintiff  is  entitled  to 
maintain  this  action  against  the  defendant, 
it  is  purely  upon  equiUible  principles.  Be- 
fore the  junction  of  the  jurisdiction  of  law 
and  equity  in  the  same  court,  a  bargainee,  in 
a  paroi  contract  for  the  sale  of  land  where 
the  contract  was  repudiated  by  the  bargainor, 
could  not  have  relief  against  the  bargainor 


in  a  court  of  equity,  if  legal  demands  alone 
were  involved.  If  the  bargainee  had  paid 
the  purchase  price  or  a  part  of  it  in  money 
or  specific  personal  property,  he  had  a  right 
of  action  at  law  to  recover  the  same  back. 
And  a  court  of  equity  would  not  aid  him, 
unless  there'  was  something  else  connected 
with  the  transaction  that  gave  him  an  equity. 
Then  the  court  of  equity,  having  acquired  ju- 
risdiction of  the  matter,  would  proceed  to 
investigate  and  settle  legal,  as  well  as  equita- 
ble, demands.  Chambers  v.  Maseey,  42  N.  C. 
( 7  Ired.  Eq. )  2S6.  But  nonsuch  question  as 
this  can  arise  now,  as  the  same  courts  have 
both  jurisdictions,  and  administer  both  law 
and  equity. 

If  the  plaintiff's  intestate  entered  upon  the 
defendant's  land  under  a  parol  contract,  and 
placed  valuable  and  permanent  improvements 
thereon,  and  the  defendant,  after  such  im- 


speciflc  performance  could  not  be  adjudged,  but 
that  complainant  was  entitled  to  the  value  of 
the  Improvements  placed  by  him  upon  the  prop- 
erty: that  he  was  not  liable  to  pay  rents  for 
tlie  same,  and  that  the  property  should  be  sold 
and  the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  the  money  expended  by  the  complain- 
ant In  making  Improvements  upon  the  property, 
and*  the  balance  paid  for  the  benefit  of  the  cred- 
itors of  the  father-in-law.  King  v.  Thompson, 
9  Pet  204,  9  L.  ed.  102. 

In  McNamee  v.  Withers,  87  Md.  171,  it  was 
stated  that  the  principle  Is  well  established  that 
if  one  person  expends  his  money  in  erecting 
beneficial  Improvements  on  land  of  another,  upon 
the  faith  of  a  parol  contract  by  the  latter  to 
convey,  where  specific  execution  of  the  contract 
cannot  be  decreed  because  of  the  uncertainty  of 
the  proofs  of  Its  terms,  a  court  of  equity  will 
decree  compensation  to  the  extent  of  the  value 
of  such  improvements,  and  in  scmie  cases  will 
grsnt  reliet  by  declaring  the  same  to  be  an  eqyi- 
Uble  lien  upon  the  property.  King  v.  Thomp- 
son, 9  Pet.  204,  9  L.  ed.  102,  approved  and  fol- 
lowed. 

A  decree  In  favor  of  the  payment  for  the  im- 
proTements  was,  however,  reversed  on  the 
ground  that  there  was  no  parol  agreement 
proved. 

A  bill  In  equity  will  be  retained  for  the  pur- 
pose of  affording  a  party,  who  has  made  bene- 
ficial and  lasting  Improvements  on  land  occu- 
pied by  him  under  a  contract  void  by  the  stat- 
ote  of  frauds  for  the  purchase  of  the  same, 
and  which  the  owner  refused  to  fulfil,  a  reason- 
able compensation  for  •  such  improvements. 
Pferkharst  v.  Van  Cortlandt,  1  Johns.  Ch.  274. 

The  judgment  was  afterwards  reversed  on 
app<oa1  by  the  court  of  errors  on  the  ground  that 
the  parol  contract  had  been  partially  performed, 
and  the  case  was  therefore  not  within  the  stat- 
ute of  frauds.     14  Johns.  15,  7  Am.  Dec.  427. 

When  in  an  action  brought  for  the  specific 
execution  of  a  paroi  contract,  such  specific  exe- 
cntion  cannot  l>e  decreed  by  reason  of  the 
Tendor^s  pleading  the  statute  of  frauds  in  bar 
of  such  decree,  it  is  the  duty  of  the  court  to 
decree  compensation  to  the  complainant,  to  the 
amonnt  of  the  purchase  money  by  him  paid  and 
intereat  thereon ;  and  also  for  all  beneficial  and 
lasting  Improvements  which  he  may  have  made 
on  the  premisea  Johnston  v.  Clancy,  4  Blackf. 
94.  28  Am.  Dec.  45,  citing  with  other  authorities 
Parkhorst  v.  Van  Cortlandt,  1  Johna  Ch.  273. 

Where  It  appears  that  a  parol  contract  for 
the  sale  and  purchase  of  lands  was  made,  upon 
the  faitb  of  which  the  vendee  took  possession 
and  Blade  valuable  and  permanent  improve- 
raeots.  though  the  latter  cannot  enforce  Its 
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specific  execution  in  equity,  where  the  proofs 
of  the  terms  of  the  agreement  is  uncertain  and 
contradictory,  the  bill  will  be  retained  to  decree 
a  pecuniary  compensation  equivalent  to  the  Im- 
provements. If  this  were  not  so,  the  vendee 
would  sustain  an  injury  for  which  he  would  be 
remediless,  or  else  have  a  remedy  at  law,  at 
best  doubtful  or  inadequate.  Goodwin  v.  Lyon, 
4  Port.  (Ala.)   297. 

Defendant  made  application  to  plalntlflTs 
agent  for  the  purchase  of  land,  for  the  purpose 
of  building  upon  it  at  once,  and  paid  to  the 
agent  the  first  cash  instalment.  Thereafter  the 
superior  of  the  agent  discovered  that  this  land 
was  of  a  class  which  he  had  been  directed  not 
to  sell,  and  he  disapproved  the  application  of 
which  the  defendant  was  notified,  but  in  the 
meantime  he  had  completed  his  house.  It  was 
held  that  the  defendant  was  entitled  to  the 
value  of  his  improvements.  Hannibal  &  St.  J. 
R*.  Co.  v.  Shortridge,  80  Mo.  662. 

Plaiutilf  being  In  possession  of  land  under  a 
parol  contract  by  the  owner  to  purchase,  raised 
a  crop  of  oats  thereon.  The  owner  refused 
to  convey,  and  the  defendants,  who  were  his 
agcnta  expelled  the  plaintiff  from  the  farm 
and  repossessed  themselves  of  It.  When  the 
crop  was  ripe  the  plaintiff  commenced  harvest- 
ing it,  but  was  driven  off  by  the  agents,  who 
took  possession  and  harvested  the  crop.  It  was 
held  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  oats.  Harris  v.  Frink,  49  N. 
Y.  24.  10  Am.  Rep.  318. 

An  agent  of  the  owner  of  real  property  was 
a  general  real-estate  agent,  and  assumed  to  sell 
the  land  in  question.  The  plaintiffs,  claiming 
that  their  agent  had  no  power  to  sell,  except 
to  find  a  purchaser  and  report  to  them,  and  that 
the  contract  of  sale  was  to  be  made  by  them, — 
brought  this  action  for  the  land.  The  defend- 
ant consented  to  a  rescission  of  the  contract, 
and  offered  to  restore  the  premises,  but  prayed 
that  he  have  ^Judgment  for  the  amount  that 
his  improvements  had  enhanced  the  value  of 
the  land.  The  land  had  no  rental  value  outside 
of  the  Improvements  put  there  by  defendant. 
It  was  held  that  an  allowance  of  rent  on  the 
land  as  improved,  deducted  from  the  sum  the  de- 
fendant was  entitled  to  recover  for  Improve- 
ments made  upon  the  land  by  him,  was  all  the 
plaintiffs  could  ask  in  judgment.  Van  Zandt 
V.  Brantley,  16  Tex.  Civ.  App.  420,  42  S.  W. 
617. 

Where  It  appears  that  the  nonexecutlon  of  a 
parol  contract  for  the  sale  of  land  was  not 
altogether  attributable  to  the  wilful  delinquency 
or  fault  of  the  vendee,  and  the  vendor  may  be 
benefited  by  meliorations  made  in  good  faith, 
the  court  will  allow  the  value  of  them  to  the 
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provements  were  made,  repudiates  the  con- 
tract, and  refuses  to  convey,  the  plaintiff  has 
an  equitable  cause  of  action.  Ellis  v.  Ellis, 
16  N.  C.  (1  Dev.  Eq.)  343;  Albea  v.  Griffin, 
22  N.  C.  (2  Dev.  &  B.  Eq.)  9;  Lyon  v.  Criss- 
f»Kin,  22  N.  C.  (2  Dev.  &  B.  Eq.)  268;  Pitt 
V.  Moore,  99  N.  C.  85,  5  S.  E.  389;  Tucker 
V.  Markland,  101  N.  C.  422,  8  S.  E.  169; 
Cliamhers  v.  Massey,  42  N.  C.  (7  Ircd.  Eq.) 
286;  Thomas  v.  Kylcs,  54  N.  C.  (1  Jones  Eq.) 
302 ;  Love  v.  Neilson,  54  N.  C.  (1  Jones  Eq. ) 
339;  and  many  otlier  cases.  The  court  says 
in  many  of  the^e  cases  that  it  would  be 
against  equity  and  good  conscience  to  allow 
the  bargainor  to  repudiate  his  contract,  and 
thereby  to  reap  the  benefit  of  the  bargainee's 
money  and  labor. 

But  it  is  contended  by  the  defendant  that, 
if  this  is  so,  the  defendant  is  protected  from 
any  liability  to  account  for  the  reason  that 


he  has  denied  the  contract,  and  the  law  will 
not  allow  the  plaintilf  to  prove  it.  And  this 
is  admitted  to  be  true,  so  far  as  establishing 
the  contract  for  the  purpose  of  enforcing 
a  specific  performance,  or  the  recovery  of 
damages  for  a  breach  thereof.  But  cannot 
the  plaintiff  prove  there  was  a  contract  un- 
der which  her  intestate  was  induced  to  en- 
ter and  put  valuable  improvements  on  the 
land?  If  she  cannot,  the  fraud  upon  which 
the  plaintilT's  action  is  based  is  protected 
by  the  simple  answer  of  the  defendant. 
This,  it  seems  to  us,  cannot  be  and  is  not 
the  law  in  this  state.  In  Alhea  v.  Oriffin, 
supra,  which  seems  to  be  regarded  as  the 
leading  case,  it  does  not  distinctly  appear 
that  the  defendant  denied  the  contract,  and, 
if  he  did  not,  certainly  no  stress  is  put  upon 
that  fact  by  the  learned  judge  who  wrote 
the  opinion.     The  opinion  in  Albca  v.  Griffin 


vendee  on  equitable  principles,  which  Is  the 
difference  between  the  value  of  the  land  in  the 
condition  in  which  the  vendor  received  it  baclc 
from  the  vendee,  and  of  that  in  which  it  was 
when  the  vendee  received  It  first  from  the  vend- 
or, to  be  estimated  at  the  time  of  the  vendee's 
eviction,  and  to  be  diminished  by  the  value  of 
the  nse  of  the  land  by  the  vendee  as  it  was  when 
he  first  took  possession  of  It.  Hawkins  v.  Heal, 
4  Dana,  6. 

In  ejectment,  the  fact  that  the  defendant 
has  made  permanent  and  valuable  improvements. 
In  good  faith  and  under  color  of  title,  is  no 
defense  to  the  action ;  but  If  such  fact  Is  set 
up  in  the  answer  in  such  language  as  to  con- 
tain the  essential  facts  to  justify  a  set-oflf  of 
the  value  of  improvements  against  rents,  It  will 
be  treated  as  a  good  answer  for  that  purpose, 
although  no  offer  is  made  of  such  set-off.  An- 
derson  v.  Flsk,  86  Cat.  625. 

If  a  person  relying  confidently  upon  a  parol 
agreement  which  vests  no  title  In  him.  In  good 
faith  proceeds  to  erect  Improvements  upon 
land  which  are  greatly  to  the  benefit  thereof, 
equity  in  a  proper  case  will  afford  him  relief. 
Where  In  an  action  for  nse  and  occupation  the 
defendant  requested  the  court  ta  charge  that  if 
he  took  the  house  as  a  purchaser,  on  condition 
that  he  was  to  pay  rent  If  the  plaintiff  lost  the 
land,  then  the  plaintiff  cannot  recover,  as  there 
was  no  evidence  that  the  land  was  lost  before 
the  commencement  of  the  suit,  which  charge 
the  court  refused, — held  error.  Barnes  v.  Shin- 
holster,  14  Ga.  131. 

A  contract  for  the  purchase  of  land,  though 
not  put  in  writing,  is  not  entirely  nugatory,  but 
compensation  as  damages  for  the  breach  of  it 
will  be  allowed  the  purchaser  for  all  that  he 
did  in  pursuance  of  the  contract,  and  in  satis- 
faction of  his  part  thereof,  and  for  all  perma- 
nent improvements  made  upon  the  land,  in  re- 
liance upon  the  contract,  with  the  knowledge 
of  the  vendor,  and  which  the  vendor  gets  the 
benefit  of  by  taking  back  the  land,  deducting  the 
value  of  the  rents  and  profits  of  the  land  during 
the  occupancy  of  the  purchaser.  Bender  v. 
Bender,  37  Pa.  419. 

A  vendee  under  a  parol  contract  for  the  sale 
of  land,  who  has  gone  into  possession  and  made 
valuable  improvements  thereon,  has  a  right  to 
make  his  election  and  treat  the  contract  as  void  ; 
but  as  the  improvements  were  made  under  a  sub- 
sisting parol  contract,  he  has  also  the  right  to 
come  into  a  court  of  equity  to  have  his  claim 
for  compensation  enforced.  The  equity  springs 
from  the  fact  that  the  contract  was  not  void, 
but  voidable,  and  that  either  party  has  the  right 
to  avoid  it.  Rhea  v.  Allison,  3  Head,  176.  The 
equity  of  the  vendee  is  the  amount  of  the  en- 
53  L.  K.  A. 


hancement  of  the  value  of  the  land  In  market, 
resulting  from  the  permanent  Improvements 
made  upon  it ;  this  value  to  be  estimated  at  the 
time  he  made  his  election  to  avoid  the  contract. 

But  as  the  vendee  seeks  the  enforcement  of 
an  equity,  he  Is  bound  to  do  equity :  hence,  he 
Is  required  to  account  for  the  l>enefits  derived 
from  the  use  and  occupation  of  the  property. 
As  he  elects  to  repudiate  the  contract,  and 
along  witl)  it  the  payment  of  the  purchase 
money,  equity  requires  him  to  account  for  rea- 
sonable rents.     Masson  v.  Swan,  6  Helsk.  455. 

Compensation  for  improvements  will  not  be 
adjudged  to  one  who  has,  subsequently  to  his 
entry  upon  the  premises,  repudiated  the  con- 
tract for  the  title  under  which  he  entered. 
French  v.  Seely,  7  Watts,  231,  32  Am.  Dec. 
758 ;  liong  v.  Finger,  74  N.  C.  502. 

Where  a  purchaser  of  land  by  parol  refuses 
to  perform  the  contract  and  takes  advantage 
of  the  statute  of  frauds  to  avoid  it.  he  cannot 
recover  of  the  vendor  the  value  of  his  improve- 
ments in  assumpsit.  Young  v.  Pate,  3  J.  J. 
Marsh.  101. 

A  vendee  of  land  by  parol,  who  has  failed  to 
comply  with  his  contract  of  purchase,  and  has 
paid  no  part  of  the  consideration,  but  has  con- 
tinued in  possession,  and  made  permanent  im- 
provements, with  notice  that  the  vendor  was 
opposed  to  the  improvements  being  made,  can- 
not hold  the  vendor,  who  has  taken  possession, 
responsible  for  the  enhancement  of  the  value  of 
the  land  by  reason  of  the  Improvements.  Rainer 
V.  Huddleston,  4  Heisk.  223. 

Plaintiff  made  a  contract  by  parol  with  the 
defendants,  who  wer&  selectmen  of  the  town,  to 
purchase  a  house  owned  by  the  town,  and  de- 
fendants, without  authority,  verbally  agreed  to 
sell  the  house  to  the  plaintiff  for  the  stipulated 
price,  and  he  took  possession  and  proceeded  to 
make  repairs.  Thereafter  he  waa  notified  by 
the  defendants  to  proceed  no  farther,  and  he  sus- 
pended the  work  and  removed  from  the  house. 
Thereafter  the  town  appointed  an  agent  to 
make  sale  of  the  house,  who  notified  the  plain- 
tiff that  he  might  have  it  upon  the  same  terms 
agreed  upon  between  him  and  the  selectmen, 
but  he  declined  to  take  it.  In  an  action  against 
the  selectmen  to  recover  the  amount  of  the  re- 
pairs made  by  the  plaintiff,  it  was  held  that  the 
action  would  not  lie.  Farnam  v.  Davis.  32  N. 
H.  302. 

One  who  enters  upon  the  land  of  another 
with  his  consent,  under  a  parol  agreement  to 
purchase,  and  makes  Improvements  thereon, 
solely  upon  the  expectation  of  acquiring  the 
title,  cannot  recover  of  the  owner  the  expense 
of  such  improvements,  if  the  owner  merely  re- 
fuses to  execute  the  parol  agreement,  but  does 
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Mfas  written  hy  Judge  Gaston  at  June  term, 
183S,  and  at  June  term,  183^,  he  wrote  the 
opinion  in  the  ca^e  of  Lyon  v.  Criastnan,  22 
N.  C.  (2  Dev.  &  B.  Eq.')  268,  in  which  he 
usfv  this  language:  If  the  objection  be 
tliat  the  agi'eemeut  is  void,  because  not  re- 
duced to  writing,  and  this  objection  could 
avail  anything,  it  should  have  been  set  up 
in  the  pleadings.  But  this  has  not  been 
done.  The  plaintiff  avers  one  agreement, 
and  the  defendant  sets  up  another,  and 
the  parties  have  left  it  to  proof  which 
Tepre>entation  of  the  transaction  is  the  true 
me"  EUi6  v.  Ullis,  16  N.  C.  (1  Dev.  Eq.) 
o4S,  was  an  action  for  specific  performance 
of  a  parol  contract  for  the  sale  of  land,  and 
alternate  relief  was  demanded  for  better- 
ments. The  answer  denied  the  contract,  and 
the  court  held  that  it  could  not  be  specifically 
enforced,  but  allowed  evidence,  and  ordered 


an  account  as  to  rents  and  profits  and  for 
betterments.  In  Pitt  v.  Moore,  99  N.  C.  85, 
5  S.  £.  380,  which  was  an  action  on  a  parol 
contract  for  betterments,  where  the  defend- 
ant did  not  admit  the  contract  as  alleged, 
and  set  up  a  different  contract  or  state  of 
facts  to  tnose  alleged  by  the  plaintiff  (and 
this  was  an  action  by  the  personal  repre- 
sentative), and  the  plaintiff  was  allowed  to 
prove  the  agreement,  and  the  court  granted 
the  relief  prayed  for  and  ordered  an  account 
to  be  taken,  in  the  opinion  of  the  court  the 
following  language  is  used:  "Whatever  may 
have  been  the  ancient  rule,  it  is  now  well 
settled  by  many  decisions,  from  Baker  v. 
Carson,  21  N.  C.  (1  Dev.  &  B.  Eq.)  381,  in 
which  there  was  a  divided  court,  but  Ruffin, 
Ch.  J.,  and  Gaston,  J.,  concurring,  and  Al- 
hea  V.  GHffln,  22  N.  C.  (2  Dev.  &  B.  Eq.)  9, 
by  a  unanimous  court,  to  Hedgepeth  v.  Rose, 


not  turn  the  other  out  of  possession,  or  deprive 
liiffl  of  the  benefit  of  his  improvementa  Miller 
▼.  Tobie,  41  N.  H.  84. 

Xn  intestate  made  a  parol  contract  with  the 
defendant  for  the  purchase  of  100  acres  of  land 
at  |8  per  acre.     Twenty  dollars  were  paid,  and 
one  half  of  the  purchase  money  was  to  be  paid 
(hereafter,  when  the  defendant's  bond  and  mort- 
gage ^ven  to  the  state  for  the  land  became  due, 
and  the  residue  in  a  reasonable  time  thereafter. 
The  defendant  had  received  from  the  intestate 
rarions    payments    on    account    of    the    land, 
and  the   intestate   bad   cleared,   enclosed,   and 
9owed  8  acres.     The  plaintiff  as  administrator 
of  the  intestate  offered  to  pay  the  defendant 
on  account  of  50  acres  possessed  by  the  intestate 
<tbe  latter  having  sold  to  another  party  the 
other  50  acres,  which  party  had  paid  the  de- 
fendant therefor  $133  by  agreement),  which  the 
df^fendant   refused   to   receive ;    and    when   the 
plaintiff  demanded  a  deed  he  refused  to  give 
any,  or  to  do  anything  about  it.     The  action 
vras  brought  to  recover  the  money  paid  by  the 
iniestate,  and  for  the  labor  performed  by  him 
Jo  Hearing  the  land.     The  trial  Judge  charged 
the  Jury   that  the  plaintiff  was  entitled  to  re- 
cover, not  only  for  the  money  paid  by  the  in- 
testate, but  also  for  the  clearing  and  inaprove- 
monts  on  the  land,  and  they  found  a  verdict  ac- 
cordingly for  $413.36.     On  a  motion  to  set  aside 
tbe  Terdict  the  supreme  court  held  that  the  con-i 
dact  of  the  defendant  could  be  viewed  In  no 
other  light   than  as  a   relinquishment   of   the 
contract.      He    refused    to    receive    any    more 
money  from  the  plaintiff.     He  took  bade  the 
possession  of  the  premises  which  had  previous- 
ly been  In  the  possession  of  the  intestate ;  of- 
fered them  for  sale,  and  actually  delivered  over 
tbe  possession  to  a  third  person.     The  contract 
being  considered  as  rescinded,  no  doubt  could 
be  entertained  but  that  the  plaintiff  was  entitled 
to  recover  baclc  the  money  paid  by  the  Intestate. 
The  plaintiff,  however,  ought  not  to  have  re- 
€t>vered  any  compensation  for  the  improvements. 
There  was  no  express  or  Implied  undertaking 
by  the  defendant  to  pay  for  them.     When  the 
«ork  was  done  by  the  Intestate,  It  was  for  his 
own  benefit ;  and  If  he  voluntarily  abandoned 
his  contract,  without  any  stipulation  as  to  the 
improTements,    he    must    be    deemed    to    have 
waived  all  claim  to  any  compensation  for  them, 
(jiliet   ▼.    Maynard,   5  Johna   85,  4  Am.   Dec. 
329. 

Where  a  purchaser.  In  an  action  against  him 
l>y  the  vendor  to  enforce  a  specific  performance 
of  a  contract  for  the  sale  of  lands,  denies  that 
the  contract  was  valid  or  binding,  and  shields 
himself  behind  the  statute  of  frauds,  he  cannot 
aik  for  compensation  for  his  Improvements,  as 
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by  so  doing  he  would  ask  the  court  to  stretch 
forth  Its  strong  arm  of  equity  interposition  to 
protect  him,  and  at  the  same  time  devest  it  of 
its  Jurisdiction  by  setting  up  a  defense  which, 
if  valid,  precludes  all  equitable  relief.  Luckett 
V.  Williamson,  37  Mo.  388. 

b.  Under  parol  gift. 

A  father,  being  the  equitable  owner  of  land, 
allowed  his  two  sons  the  use  or  occupation  of 
the  premises  without  any  arrangement  as  to  the 
terms  on  which  they  should  hold  the  same,  the 
whole  transaction  t>elng  a  matter  subject  to 
future  arrangement.  Previous  to  such  occupa- 
tion by  the  sons  the  father  had  erected  a  gran- 
ary on  tbe  land  for  and  in  respect  to  the  out- 
lay in  the  erection  of  which  the  sons  had  sup- 
plied him  with  goods  to  the  amount  of  £249  13« 
Id.  Thereafter  the  sons  erected  upon  the  land 
two  other  granaries,  a  coal  shed  and  a  dwelling- 
house  of  the  value  of  £1,200.  It  was  held  that 
the  father  could  not  take  possession  of  the  land 
again  without  allowing  to  his  sons  the  amount 
of  money  that  they  had  laid  out  upon  it,  and 
such  amount  was  a'  lien  and  charge  upon  it  as 
against  the  father.  That  this  view  was  con- 
firmed by  the  circumstances  stated,  that  goods 
to  the  value  of  £240  13«  Id  were  furnished  to 
him  by  his  sons,  which  he  was  not  to  pay  for, 
hut  which  were  to  be  taken  by  him  as  remun- 
eration for  the  amount  of  the  money  which  he 
had  laid  out  In  building  the  granary.  That 
both  this  sum  and  the  sums  laid  out  by  the 
sons  upon  the  land  were  a  charge  upon  the 
land,  and  the  court  would  not  allow  It  to  be 
taken  away  from  the  sons  without  paying  them 
these  sums.  Unity  Joint  Stock  Mut.  Bkg.  Asso. 
V.  King,  25  Beav.  72,  27  L.  J.  Ch.  N.  S.  585,  4 
Jur.  N.  S.  470. 

An  Intestate  placed  his  son  In  possession  of 
certain  wild  land,  and  announced  his  intention 
of  giving  It  to  him  by  way  of  advancement. 
Thereafter  the  son  lived  upon  the  land  and 
made  very  valuable  Improvements  upon  it  worth 
nearly  double  the  price  of  the  land  in  Its  un- 
improved state.  The  father  was  ready  to  con- 
vey the  land  to  the  son,  but  died  before  his  In- 
tention was  carried  out.  It  was  held  that  the 
son  in  equity  was  entitled,  either  to  the  land 
Itself,  or  at  least  to  a  Hen  for  his  expenditure 
In  Improving  It.  That  while  there  was  much 
doubt  as  to  whether  he  was  not  entitled  to  a 
decree  declaring  him  absolutely  entitled  to  the 
land,  it  was  clear  that  he  was  entitled  to  the 
lesser  relief  of  a  charge  for  his  Improvements, 
upon  tbe  authority  of  Unity  Joint  Stock  Mut. 
Bkg.  Asso.  V.  King,  25  Beav.  72,  27  L.  J.  Ch. 
N.  S.  585,  4  Jur.  N.  S.  470,  the  circumstances  of 
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95  N.  C.  41,  that  where  the  labor  or  money 
of  a  person  has  been  expended  in  the  per- 
manent improvement  and  enrichment  of  the 
property  of  another  by  parol  contract  or 
agreement,  which  cannot  be  enforced  be- 
cause, and  only  because,  it  is  not  in  writ- 
ing, the  party  repudiating  the  contract,  as 
he  may  do,  will  not  be  allowed  to  take  and 
hold  the  property  thus  improved  and  en- 
riched, 'without  compensation  for  the  addi- 
tional value  which  these  improvements  have 
conferred  upon  the  property,'  and  it  rests 
upon  the  broad  principle  that  it  is  against 
conscience  that  one  man  shall  be  enriched 
to  the  injury  and  cost  of  another,  induced 
by  his  own  acts."  This  was  an  action  by  the 
personal  representative.  Tucker  v.  Mark- 
Umd,  101  N.  C.  422,  8  S.  £.  169,  is  to  the  same 
effect  as  Pitt  v.  Moore,  where  plaintiffs 
brought  an  action  for  possession  of  land, 


and  defendants  answered,  setting  up  a  parol 
contract  of  purchase  by  their  ancestor,  al* 
leging  permanent  improvements,  and  asking 
payment  for  the  same.  The  plaintiffs  re- 
plied, denying  the  contract  ana  defendants'' 
right  to  have  pay  for  improvements.  But 
the  court  allo^^  evidence  to  be  introduced 
to  establish  the  parol  contract,  which  the 
jury  found  to  have  been  made  by  defendants^ 
ancestor,  and  the  court  ordered  a  reference 
as  to  rents  and  profits  and  improvements, 
and  this  court  affirmed  the  judgment. 
Tfionuu  T.  Kylea,  54  N.  C.  (1  Jones  Eq.) 
302.  is  a  case  where  the  plaintiff  alleged  that 
his  intestate  made  a  parol  contract  with  the 
defendant  for  the  purchase  of  land,  entered 
upon  and  took  possession  thereof,  and  put 
valuable  improvements  on  the  same.  The  de- 
fendant answered,  denying  the  contract  But 
the  plaintiff  was  allowed  to  prove  the  con- 


whlch  case  were  less  strong  than  this,  as  In  the 
present  case  there  was  proof  of  an  Intention  on 
the  part  of  the  father  to  confer  the  ownership 
upon  the  son,  which  was  absent  in  that.  Blehn 
,v.  Blehn,  18  Grant.  Ch.  (U.  C.)  497,  and  Hovey 
V.  FergURon,  reported  with  it. 

Where  the  owner  of  real  estate  puts  a  rela- 
tive Into  possession  thereof,  for  the  purpose  of 
cultivating  and  Improving  the  same,  under  the 
promise  of  a  future  gift,  and  the  occupier,  in- 
fluenced by  such  expectation,  makes  lasting  and 
valuable  improvements  upon  the  premises,  with 
the  knowledge  of  the  owner,  such  occupier  will 
be  entitled  to  the  full  value  of  the  Improve- 
ments, although  it  may  exceed  the  amount  of 
the  rents  and  profits.  But  although  In  such 
case  the  owner  could  not  put  forth  any  Inde- 
I>endent  claim  to  rents  and  profits,  still,  when 
the  occupier  comes  to  be  compensated  for  his 
Improvements,  the  value  of  what  he  hAs  actual- 
ly enjoyed,  the  rents  and  profits,  enters  upon 
principles  of  natural  equity  as  a  necessary  ele- 
ment Into  the  compensation.  Ridley  v.  Mc- 
Nalry,  2  Humph.  174. 

A  person  who  has  occupied  and  made  valu- 
able permanent  improvements  upon  land,  upon 
the  faith  of  a  promise  by  the  owner,  the  father 
of  his  wife,  to  deed  the  same  to  his  daughter 
as  a  gift,  has  a  lien  upon  the  land  for  such  im- 
proTements  made  in  good  faith  upon  the 
strength  of  such  promise.  Mechanics'  Sav. 
Bank  v.  Scoggln  (Tenn.  Ch.  App.)  52  8.  W.  718. 

A  wife  having  a  separate  estate,  relying  upon 
a  clause  in  the  will  of  her  husband's  father, 
whereby  he  devised  certain  real  property  to  his 
son  and  wife  during  their  natural  lives,  and  on 
their  death  to  such  children  as  they  may  have 
surviving,  and  their  children,  occupied  the  land 
with  her  children,  and  from  her  separate  es- 
tate made  valuable  permanent  improvements  on 
the  land.  Thereafter  the  owner  by  a  codicil 
changed  his  will  so  as  to  give  his  son  only  a 
life  estate  with  remainder  to  his  children.  In 
an  action  brought  by  the  wife  to  assert  her 
rights  to  the  land,  or  if  this  cculd  not  be  done, 
to  ascertain  the  cost  of  the  Improvements  she 
had  put  on  the  land  and  have  the  same  declared 
a  lien  upon  It,  a  decree  to  the  latter  effect  was 
adjudged ;  and  this  action  was  affirmed  by  the 
supreme  court.  Dunn  v.  Dunn  (Tenn.  Ch. 
App.)  61  8.  W.  110. 

Where  there  was  a  positive  gift  by  a  father 
to  a  son  of  land  which  the  father  had  laid  off 
and  designated  as  the  son's  share  of  his  estate. 
in  a  will  which  he  then  executed  and  exhibited 
to  all  his  children,  and  the  son  was  put  Id 
Immediate  possession  by  the  father  and  thus  en- 
oonraged  to  treat  the  property  as  his  own,  and 
remained  In  undisturbed  possession  as  owner  by 
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himself  and  his  tenant  for  more  than  seven 
years^  and  during  his  own  occupancy  expended 
at  least  $1,000  of  his  own  money  in  permanent 
Improvements,  with  his  father's  knowledge  and 
assent,  and  the  father  had  had  the  land  trans* 
ferred  on  the  assessment  books  from  bis  own 
name  to  that  of  his  son,  and  the  latter  thereaft> 
er  paid  the  taxes  thereon,  the  son  having  made 
these  improvements  and  paid  the  taxes  relying 
upon  the  good  faith  of  these  assurances  of  his 
father  that  the  land  was  to  be  and  was  In  fact 
hts  property, — upon  this  state  of  case  the  court 
reversed  a  judgment  sustaining  a  demurrer  to 
a  bill  in  equity,  brought  by  the  son  against  the 
father  to  enjoin  proceedings  to  oust  the  plain- 
Hit  from  the  property,  and  for,  among  other 
things,  compensation  for  the  Improvements  thus 
made,  and  to  a  decree  establishing  a  lien  there- 
for on  the  property,  holding  that  relief  to  this 
extent  at  least  was  clearly  authorized  by  the 
cases  of  8hepherd  v.  Bevln,  0  Gill,  32  :  Haines 
V.  Haines,  4  Md.  Ch.  Dec.  133,  s.  c.  on  appeal 
6  Md.  435 ;  Hardesty  v.  Richardson,  44  Md.  617,. 
22  Am.  Kep.  57 ;  and  King  v.  Thompson,  0  Pet. 
204,  9  L.  ed.  102.  Duckett  v.  Duckett,  71  Md. 
357,  18  Atl.  535. 

Although  a  donor,  who  Is  a  married  woman, 
is  not  estopped  from  revoking  a  gift  of  real  prop- 
erty where  the  statute  provides  that  she  can 
only  convey  by  deed,  yet  If  the  donee  occupies 
and  makes  valuable  permanent  Improvements 
upon  the  property  during  a  series  of  years  witb 
the  knowledge  and  consent  of  the  donor  he  will 
be  eat  1  tied  to  the  value  of  such  Improvements 
made  In  good  faith  with  the  donor's  consent. 
Robert  v.  Esell,  11  Tex.  Civ.  App.  176,  32  S. 
W.  362. 

A  son,  under  a  parol  gift  from  his  father, 
entered  upon  and  expended  large  sums  of  money 
in  Improving  a  tract  of  land,  and  in  an  equiry 
action  to  compel  the  father  to  account  for  the 
Improvements  a  decree  in  accordance  with  the 
prayer  of  the  petition  was  affirmed.  Hamilton 
V.  Hamilton,  5  Lltt.  (Ky.)  28. 

The  plaintiffs  made  a  parol  gift  of  the  lan<f 
1p  question  to  defendants,  who  were  husband 
and  wife.  The  latter  took  possession  with  the 
understonding  and  agreement  that  the  land 
would  be  conveyed  at  some  future  date.  After 
possession  under  this  parol  agreement  for  eleven 
years,  family  troubles  arose  and  plaintiffs  de- 
manded possession  of  the  premises.  No  title 
having  passed  the  possession  was  restored  to 
the  plaintiffs,  but  only  upon  the  condition  that 
the  latter  be  allowed  to  set  off  against  the  rent 
from  the  time  possession  was  demanded  the  en- 
hanced value  of  the  land  by  reason  of  Improve- 
ments made  thereon  by  the  defendant.  Bourtie^ 
V.  Odam,  17  Ky.  L.  Rep.  696,  82  S.  W.  398. 
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tract  by  parol  evidence,  and,  while  the  court 
refused  to  compel  a  specific  performance, 
the  plaintiff's  claim  for  betterments  was 
allowed.  Other  cases  might  be  cited  as  au- 
thority for  the  admission  of  parol  evidence, 
to  show  that  the  party  entered  and  placed 
valuable  improvements  on  land  under  a  parol 
(^ont^act  or  promise  to  convey,  but  we  do 
not  deem  it  necessary  to  do  so.  It  seems  to 
be  settled  by  this  court  that  it  may  be  done; 
and  the  cases  cited  show  that  where  a  party 
is  induced  to  go  upon  land,  and  put  valuable 
improvements  thereon,  by  the  owner  thereof, 
upon  a  par<^  promise  to  convey  the  same  to 
the  party  putting  the  improvements  on  the 
land,  and  the  owner  afterwards  refuses  to 
convey,  it  is  held  by  this  court  to  be  a  fraud 
upon  the  party  so  induced,  and  the  court  will 
compel  him  to  pay  for  such  improvements. 
It  was  also  contended  for  the  defendant 


that  the  right  to  have  pay  for  improvements 
only  exists  while  the  bargainee  is  in  posses- 
sion, and  Albea  v.  Griffin,  and  Pass  v. 
Brooks,  125  N.  C.  129,  34  S.  E.  228,  were 
cited  as  authority  for  this  position.  But 
neither  of  these  cases,  nor  any  other  case 
that  has  been  called  to  our  attention,  sup- 
ports this  contention.  In  these  cases  and 
other  like  cases,  the  bargainee  being  in  pos- 
session, the  court  said  that  such  iMirgainee 
should  not  be  turned  out  until  the  bargainor 
paid  for  the  improvements.  This  was  only 
a  means  resorted  to  by  the  court  to  enforce 
the  bargainee's  recovery,  and  not  as  the 
grounds  of  the  plaintiff's  equity,  which  was- 
made  distinctly  to  rest  upon  the  fraud  of 
the  bargainor;  and  it  would  be  just  as 
fraudulent  and  unconscionable  for  the  bar- 
gainor to  take  profit  by  means  of  such  fraud, 
if  the  bargainee  was  out  of  possession,  as  if 


In  a  salt  In  chancery  against  the  executors 
and  heirs  of  the  owner  of  lands.  It  appeared, 
the  complainant  being  in  the  army,   his  wife 
was  settled  by  her  father,  the  testator,  on  a 
tnct  of  land  which  he  owned.     After  his  re- 
tnrn  from  the  army  complainant  lived  on  the 
'  land  some   years   with   his   wife,   and,    having 
made   some   improvements  upon   it,    left   it   in 
possession  of  a  tenant,  and  removed  to  another 
state.    The  wife  having  died,  the  testator  sued 
tlie  tenant  In  ejectment,  and  evicted  him.     This 
action  was  brought  against  the  executors  for 
rompcnsation  for  the  Improvements.     The  bill 
alleged  that  the  complainant  was  induced  by 
the  testator   to  settle   upon  and   improve  the 
land,  in  consequence  of  a  parol  gift  of  it  to  him 
and  his  wife,  as  an  advancement  by  her  father. 
The  answer  denied  these  allegations,   and   in- 
sisted that  the  use  of  the  land  had  been  worth 
more  than  the  Improvements     There  was  proof 
that  the  testator  had  stated  that  he  bad  settled 
complainant  on  the  land  to  which  he  was  to  be 
entitled   by  paying  $20,  the  state  price.     The 
rlrcult  court  decreed  that  complainant  was  en- 
titied  to  the  value  of  all  lasting  and  useful  im- 
provements made  by  him,  before  service  of  the 
notice   In    ejectment,   and   should   account   for 
vsste  if  any  had  been  committed,  and  for  rents 
from   the   notice,   imtil    the  possession   of  the 
land  had  been  surrendered  to  the  testator.     The 
court  of  appeals,  in  reversing  a  jndgment  for 
The  amount  of  the  improvements  less  the  rent 
after  the  notice,  said  that  the  testator  should 
not  be  charged  with  the  cost,  or  abstract  value 
of  all  the  improvements  which  complainant  may 
have  made  on  the  land,  but  only  as  they   In- 
creased the  value  of  the  land, — in  other  words, 
that  the   complainant  was  entitled  to  recover 
the  value  of  the  meliorations  by  him  added  to 
the  land,  but  not  the  value  of  the  improvements, 
unless  the  latter  made  the  land  more  valuable 
than  it  would  have  been  without  them;  and  that 
It  was  doubtful  whether  the  complainant  had 
ihowD  that  he  was  entitled  to  any  relief.     James 
T.  KcKtnsey,  4  J.  J.  Marsh.  625. 

It  Is  a  question  whether  all  that  was  said 
in  this  cane  was  not  oltiter,  as  the  decree  was  re- 
versed for  a  defect  of  parties,  and  the  cause  re- 
manded Cor  further  proceedings,  the  court  say- 
ing: **It  is  not  proper  now  to  decide  on  the 
merits,  except  so  far  as  may  be  useful  In  the 
farther  progress  of  the  case  in  the  circuit  court." 
A  father  agreed  with  his  son  that  if  the  lat- 
ter would  settle  on  and  Improve  a  tract  of  land 
b^  should  have  a  portion  of  It  as  an  advance- 
ment, unless  the  father,  unable  to  pay  for  It, 
should  be  compelled  to  sell  it,  in  which  event 
the  son,  not  chiargeable  with  rent,  should  be  re- 
uobarsed  for  his  Improvemcnta  Afterward  the 
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father  mortgaged  this  tract  of  land,  and  subse- 
quently conveyed  all  his  land  to  a  trustee  for 
the  benefit  of  his  creditora  It  was  held  that 
the  enhanced  value  of  the  land  was  the  meas- 
ure of  his  son's  right ;  ameliorations,  and  not 
the  cost  of  his  improvements  or  their  value  id 
themselves,  should  be  defined  as  his  equity. 
Glass  V.  Abbptt,  6  Bush.  622. 

III.  When  vendor  unable  to  make  title. 

On  a  bill  filed  for  the  purpose  of  having  a 
rescission  of  a  parol  contract  for  the  sale  of  the 
land,  the  purchase  money  paid  refunded  and 
declared  a  lien  on  the  land,  with  an  account 
of  the  rents  and  proits  against  complainant,  he 
being  in  possession,  and  also  the  enhanced  value 
of  the  land  by  reason  of  the  Improvements  with 
taxes  paid,  in  favor  of  the  complainant,  the  rea- 
son for  the  rescission  being  that  the  vendor  had 
become  a  lunatic  after  the  sale,  a  decree  was 
made  allowing  improvements  to  the  full  extent 
they  enhanced  the  value  of  the  land  without 
regard  to  the  amount  of  the  rents  or  the  costs- 
of  the  improvement.  Smoot  y.  Smoot,- 12  Lea^ 
274. 

A  vendee  who  rescinds  a  verbal  contract  for 
the  purchase  of  land  by  a  bill  in  equity  filed  by 
him  for  that  purpose,  upon  the  ground  that  the 
vendor  at  the  time  of  filing  the  bill  was  unable 
to  make  title,  is  entitled  to  recover  the  value 
of  permanent  Improvements  so  far  as  they  en- 
hanced the  value  of  the  land,  less  the  rents. 
Winters  v.  Elliott,  1  I^a,  676. 

Defendant  bArgained  for  land  by  parol,  went 
Into  possession,  and  made  valuable  improve- 
ments. He  paid  nothing  on  the  purchase.  The 
vendor  brought  ejectment.  The  defendant 
pleaded  that  the  vendor  did  not  have  a  complete 
chain  of  title,  and  that  there  were  unsatisfied 
Judgments  against  a  former  vendor,  which  con- 
stituted an  encumbrance  upon  the  property. 
The  vendor  was  perfectly  solvent;  worth  from 
85,000  to  $11,000.  The  agreed  price  for  the 
premises  was  $600.  The  vendor's  title  was 
paper  color  supported  by  more  than  seven  years 
adverse  possession.  Though  there  were  unsatis- 
fied Judgments  against  the  former  vendor,  no 
steps  had  been  taken  to  enforce  them  against 
this  property.  Defendant  had  erected  Improve- 
ments costing  $2,800.  The  Jury  found,  special- 
ly, that  on  receipt  of  the  purchase  money  and 
interest,  In  thirty  days,  the  vendor  should  con- 
vey with  warranty  of  title ;  and  that  if  the 
money  was  not  paid,  the  premises  were  to  revert 
to,  and  be  the  property  of,  the  vendor.  A  motion 
for  a  new  trial  was  overruled.  The  vendor  filed 
in  the  clerk's  office  for  the  vendee's  acceptance 
a  warranty  deed,  conformably  to  the  verdict  and 
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he  was  still  In  possession.  It  is  the  fraud 
that  gives  the  right  of  action,  and  not  t<he 
possession.  But  the  cases  of  Tucker  v. 
Markland,  101  N.  C.  422,  8  S.  E.  169;  Pitt 
y.  Moore,  99  N.  C.  85,  6  S.  E.  389;  Thomas 
V.  Kyles,  54  N.  C.  (1  Jones  Eq.)  302,  and 
other  cases,  seein  to  settle  this  contention 
against  the  defendant.  It  is  true  that  it  is 
said  in  P<i88  v.  Brooks  that  the  contract  is 
admitted,  and,  defendants  being  in  posses- 
sion, the  case  of  Albea  v.  Griffin  was  followed 
as  to  the  judgment;  and  the  statement  that 
the  contract  was  admitted  is  only  a  state- 
ment of  the  facts  of  the  case.  There  is  noth- 
ing in  the  case  of  Pass  v.  Brooks  that  con- 


flicts with  what  is  said  in  this  opinion.  The 
doctrines  announced  in  this  case,  or  many 
of  them,  are  held  in  the  recent  case  of  North 
V.  Bunn,  122  N.  C.  766,  29  S.  E.  776,  in  which 
case  it  is  held  that  the  bargainee  was  entitled 
to  an  account,  and  that,  if  anything  should 
be  found  in  her  favor,  it  should  be  a  lien  on 
the  land.  It  may  be  that  this  judgment  was 
given  owing  to  the  peculiar  circumstances  of 
that  case.  But  from  the  authorities  cited, 
and  the  strong  equitable  reasons  appealing 
to  our  consciences  for  redress  against  a 
fraud,  we  are  of  the  opinion  that  the  evidence 
should  have  been  admitted;  and  if  it  shall  be 
found  on  the  trial  that  the  plaintiff's  in- 


decree.  The  supreme  court,  in  affirming  the 
Judgment,  said :  "According  to  the  view  that 
a  court  of  equity  takes  of  such  things,  some  of 
the  money  that  went  Into  the  improvements 
would  have  been  more  equitably  applied  if  it 
tafid  been  appropriated  to  paying  for  the  land. 
Expensive  improvements  cannot  be  encouraged 
consistently  with  sound  equitable  principles, 
when  every  dollar  of  the  purchase  money  is  left 
unpaid."     Cherry  v.  Davis,  59  Ga.  454. 

IV.  Particular  and  peculiar  oases. 

In  an  action  to  partition  lands  of  the.  ances- 
tor of  fhe  parties,  it  appeared  that  the  ancestor 
had  put  a  son  In  possession  of  a  house  and  lot 
thirty -five  years  before,  which  he  had  occupied 
ever  since,  and  on  which,  with  the  knowledge 
of  his  father,  he  had  made  large  Improvements 
at  hli  own  expense.  The  court  held  that  wheth- 
er this  was  to  be  considered  as  an  advancement 
or  not,  might  not  be  material.  It  would  not  be 
material  if  the  value  of  the  house  and  lot,  with- 
out the  improvements,  would  not  be  equal  to  the 
value  of  what  would  be  the  share  of  the  son 
In  the  whole  real  estate  to  be  divided.  Includ- 
ing the  house  and  lot ;  for  the  court,  under  the 
circumstances,  would  direct  the  house  and  lot 
to  be  assigned  to  the  son  at  its  value  without 
Improvements.  If  Its  value  without  the  im- 
provements was  greater  than  his  share  as  afore- 
said, then  it  would  be  necessary  to  determine 
whether  It  was  an  advancement.  If  it  was, 
then  he  could  not  be  compelled  to  pay  anything 
to  the  other  heirs  on  account  of  It ;  but  If  It  was 
not.  the  court  would  direct  the  house  and  lot  to 
be  assigned  to  him  on  his  paying  the  excess  of 
its  value  over  a  share.  Gordon  v.  Barkelew,  6 
N.  J.  Eq.  94. 

A  party  who  had  purchased  land  under  a 
parol  contract  from  the  owner,  entered  into  pos- 
session and  erected  a  frame  house  upon  the  land. 
The  vendor  thereafter  refused  to  perform  the 
contract,  and  took  possession  of  the  land  and 
house.  It  was  held  that  the  purchaser  might 
maintain  replevin  for  the  house.  Waters  v. 
Reuber,  16  Neb.  99,  49  Am.  Rep.  710,  19  N.  W. 
687. 

A  father,  intending  to  donate  a  parcel  of  land 
to  his  son,  executed  a  deed  therefor  to  him  ex- 
pressing a  nominal  consideration,  but  nothing 
was  ever  paid,  or  Intended  to  be  paid.  The 
grantee  went  upon  the  land  and  made  valuable 
Improvements  thereon.  The  deed  according  to 
the  statute  of  Ijouislana  was  null  for  want  of 
form.  The  father  having  deceased  and  his  es- 
tate being  Insolvent,  the  administrator  applied 
for  an  order  to  sell  the  land  to  pay  debts,  to 
which  the  son  filed  an  opposition  claiming  the 
value  of  the  improvements.  The  court  a  qua 
rejected  the  demand  of  the  opponent  and  dis- 
missed his  opposition.  On  review  the  supreme 
court  reversed  this  order  and  sustained  the  op- 
position to  the  provisional  account  and  supple- 
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mental  tableau  and  ordered  his  claim  allowed 
and  paid  by  preference  out  of  funds  in  the  hands 
of  the  administrator.  White's  Successlmi,  51 
La.  Ann.  1702,  26  So.  428. 

A  parol  license  to  enter  ui>on  mineral  lands 
and  mine  the  same,  for  a  specified  share  of  the 
mineral  raised,  for  an  indefinite  time,  and  entry 
under  such  license,  and  an  expenditure  of  labor 
and  money  In  sinking  shafts,  running  drifts, 
procuring  machinery,  and  other  preparations 
for  mining  under  such  license,  gives  to  the  li- 
censee a  valid  subsisting  interest  In  the  real 
estate,  which  the  licensor  can  terminate  only 
by  giving  him  compensation  for  such  expendi- 
ture, or  the  notice  necessary  to  terminate  a  ten- 
ancy at  will ;  and  the  licensee  may  assert  his 
right  to  the  possession  against  the  licensor,  or 
his  subsequent  lessee  with  notice,  by  ejectment. 
Beatty  v.  Gregory,  17  Iowa,  109,  85  Am.  Dec., 
546. 

Under  a  parol  license  to  work  upon  and  prove 
mineral  land  for  a  share  of  the  mineral  raised, 
where  the  occupant  has  inade  expenditures  In 
sinking  a  shaft  and  running  drifts,  the  license 
cnnnot  be  revoked  without  refunding  the  ex- 
penditure, or  giving  the  party  at  least  six 
months'  notice.  And  although  snch  parol  li- 
cense is  within  the  statute  of  frauds,  stIU,  when 
connected  with  such  improvements  to  prove  the 
ground,  it  is  voidable' only  upon  such  compensa- 
tion or  notice.  Bush  v.  Sullivan,  S  G.  Greene, 
344,  54  Am.  Dec.  506. 

Plaintiff  went  Into  possession,  under  a  verbal 
contract,  of  a  vacant  lot  worth  about  $400, 
erected  a  brick  business  house  thereon,  costing 
over  $2,000,  and  thereby  improved  the  proper- 
ty in  that  sum.  Defendant  claimed  the  agree- 
ment to  be  that  plaintiff  was  to  have  the  rent 
of  the  property  during  her  life  as  compensation 
for  putting  the  building  upon  it.  The  plaintiff, 
on  the  other  hand,  claimed,  In  addition  to  the 
n<ie  of  It  for  life,  the  privilege  of  selling  it  at 
any  time  if  she  desired,  and  paying  the  owner 
$400  of  the  proceeds.  She  afterwards  assumed 
to  sell  the  property  to  another,  who  paid  her  a 
portion  of  the  purchase  money,  and  gave  her 
notes  for  the  remainder.  Action  was  brought 
by  the  plaintiff  upon  those  notes,  the  owner  of 
the  property  being  also  made  a  defendant.  The 
latter  objected  to  the  sale,  and,  he  being  the 
title  holder,  the  sale  was  rescinded  with  a  refer- 
ence to  the  master  to  ascertain  the  value  of  the 
rents  and  improvements  by  the  would-b'e  pur- 
chaser, and  how  much  purchase  money  he  bad 
paid  to  the  plaintiff,  llie  defendant,  the  owner 
objected  to  any  sale  of  the  property,  and  insisted 
upon  the  fulfilment  of  the  contract  between  him 
and  the  plaintiff  as  he  understood  It.  It  was 
held  that  there  was  no  binding  contract  between 
them :  that  the  property  should  be  sold  and  the 
proceeds  divided  between  the  defendant  owner 
and  the  plaintiff  in  the  proportion  of  $400  to 
$2,130,  the  value  of  the  lot  and  the  Improve* 
mcnts  being  thus  fixed  respectively  by  the  court. 
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testate  uas  induced  to  go  upon  the  lot  and 
pot  valuable  permanent  improvements  upon 
the  :same,  by  reason  of  the  promise  of  the  de- 
fendant Uiat  he  would  convey  the  lot  to  him, 
the  plaintiil  will  be  entitled  to  have  an  ac- 
count to  ascertain  the  value  of  the  improve- 
ments, subject  to  the  rents  and  profits,  while 
the  plain  tilr  and  intestate  were  m  possession, 
and,  if  a  balance  be  found  in  her  favor,  the 
judgment  shall  constitute  a  char|;e  on  the 
rents  and  profits  of  said  lot  until  it  is  paid, 
and  a  receiver  may  be  appointed  if  it  shall 
be  deemed  necessary. 
Error.     New  trial. 


Douglai,  J.,  dissenting: 

I  cannot  concur  in  the  judgment  of  the 
court,  because  it  seems  to  me  to  fiy  in  the 
teeth  of  the  statute  of  frauds.  This  statute, 
originally  Stat.  29  Car.  II.  chap.  3,  §  2, 
now  §  1554  of  the  Code,  reads  as  follows: 
**A11  contracts  to  sell  or  convey  any  lands, 
tenements,  or  hereditaments,  or  an^  interest 
in  or  concerning  them  shall  be  void  and  of 
no  effect,  unless  such  contract  or  some  mem- 
orandum or  note  thereof  shall  be  put  in  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  or  by  some  other  person  by  him 
thereto  lawfully  authorized."    The  avowed 


the  claims  of  the  purchaser  to  be  satisfied  out 
of  what  might  be  coming  to  the  plaintiff.  Dean 
T.  Casslday,  88  Ky.  572,  11  S.  W.  601. 

Land  belonging  to  an  infant  was  by  the  will 
under  which  be  became  the  owner,  placed  in  the 
care  of  one  of  the  defendants  until  the  infant 
should  come  of  age  '^though  not  to  use  it  in  any 
other  way  than  for  the  support  of  the  family." 
The  general  guardian  of  the  infant  assumed  to 
lease  the  land  by  parol  to  the  plaintiff  until  the 
infant  became  of  age,  in  consideration  of  ini- 
prorements    which    plaintiff    agreed    to    make 
thereon.     The    person    who    by    the    will    was 
to  have  the  care  of  the  land  did  not  in  fact 
contract  with  plaintiff  for  the  lease,  but  he  was 
fraudulently  instrumental  in  inducing  the  plain- 
tiff to  enter  upon  and  improve  the  land.     Plain- 
tiff afterwards  sold  his  interest  to  another,  who 
vas  expelled  In  a  proceeding  for  a  forcible  entry 
and  detainer  instituted  by  the  defendant,  who 
by  the  will  had  the  care  of  the  infant's  land. 
The  circuit  court  decreed  that  the  defendant, 
who  had  the  care  of  the  infant's  land,  should 
pay  out  of  the  latter's  estate  the  amount  of  the 
improvements,   provided  so  much   remained   in 
bis  hands,  and,  if  not,  the  plaintiff  should  re- 
-cover the  amount  from  the  estate  of  the  in- 
'faiit.     The  court  of  appeals  reversed  this  judg- 
ment and  remanded  the  cause,  directing  that  a 
decree  be  entered  dismissing  plaintiff's  bill  with 
costs,  as  to  the  infant,  and  giving  him  relief 
against  the  other  defendant,  who  had  the  care 
of  the  estate,  for  the  improvements  upon  the 
land,  on  the  ground  that  while  he  did  not  in 
fact   contract  with   plaintiff  for  the  lease,   he 
was  fraudulently  instrumental  in  inducing  him 
to  enter  upon  and  improve  the  land.     Findley  v. 
Wilson.  3  Litt.  (Ky.)  391,  14  Am.  Dec.  72. 

The  vendor  and  vendee  under  a  verbal  con- 
tract for  the  sale  and  purchase  of  land  agreed 
to  rescind  the  same,  the  vendee  agreeing  to 
surrender  the  possession  and  Improvements,  and 
the  vendor  agreeing  to  give  the  vendee  a  horse 
and  certain  notea  The  horse  was  delivered  and 
accepted,  and  the  possession  of  the  premises 
surrendered  to  the  vendor,  who  afterwards  re- 
fused to  execute  the  notes.  It  was  held,  first, 
that  the  contract  was  not  void  for  uncertainty, 
and  second,  that  it  was  not  void  by  the  statute 
of  f rands ;  and  Judgment  was  given  for  the 
plaintiff  for  the  amount  of  the  notea  Sutton 
V.  Seara,  10  Ind.  223.^ 

^Tiere  land  is  leased  Jot  a  term  of  years, 
and  the  lessee  places  improvements  thereon,  and 
before  the  expiration  of  the  lease  sells  said 
ImproTements  and  his  interest  under  the  lease 
to  the  lessor,  taking  a  note  in  part  payment 
therefor,  the  lessee  is  not  entitled  to  a  vendor's 
lien  upon  the  land  for  the  amount  of  the  note. 
Mitchell  V.  Prlntup,  48  Ga.  455. 

A  p^rfvon  who  sets  up  a  resulting  trust,  but 
who  has  In  fact  paid  no  part  of  the  considera- 
tion money,  will  not  be  allowed  to  show  by  parol 
jiroof  that  the  purchase  was  made  for  his  t>ene- 
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fit ;  and  if  part  only  of  the  consideration  Is  paid 
by  him  the  land  will  only  be  charged  with  the 
money  advanced,  pro  tanto;  and  any  payment 
or  advance  of  money  after  such  a  purchase  has 
been  completed  will  not  raise  a  resulting  trust. 
But  if  the  person  in  whose  name  the  land  was 
purchased  had  thereafter  sold  the  same  and  the 
person  claiming  such  resulting  trust  has  after 
the  purchase  and  before  the  subsequent  sale, 
made  beneficial  improvements  upon  the  land, 
and  it  appears  that  he  was  suffered  to  continue 
in  possession  under  some  indistinct  encourage- 
ment held  out  by  the  party  in  whose  name  the 
conveyance  was  taken,  that  he  might  eventually 
become  Interested  In  the  lands,  it  is  equitable, 
under  all  the  circumstances  of  such  a  case,  that 
be  should  have  a  reasonable  allowance  made 
him  for  such  beneficial  and  permanent  Improve- 
ments as  he  may  have  made  on  the  lands  at  the 
time  of  the  purchase  and  sale  of  the  party  in 
whose  name  the  conveyance  was  taken,  and  who 
afterwards  sold  the  same.  Botsford  v.  Burr,  2 
Johns.  Ch.  405. 

A  father  made  a  contract  with  his  son  to  give 
him  certain  real  property,  and  the  son  agreed, 
In  consideration  thereof,  to  maintain  the  father 
and  his  wife  on  the  premises  during  the  re- 
mainder of  their  lives.  The  property  was  con- 
veyed to  the  son,  who  afterwards  died,  leaving 
him  surviving  his  parents,  and  also  his  wife  and 
an  infant  dauv^hter.  The  widow  being  unable 
to  carry  out  the  agreement,  with  the  consent 
of  her  deceased  husband's  father  prevailed  upon 
the  plaintiff,  who  was  another  son,  to  take  over 
the  farm  as  owner  and  perform  the  agreement. 
No  conveyance  was  executed  of  the  farm  to  the 
plaintiff.  The  plaintiff,  after  entering  into  pos- 
Hcssion  of  the  property,  laid  out  from  time  to 
time  a  considerable  sum  of  money  in  its  im- 
provement, and  by  his  own  labor  greatly  en- 
hanced its  value.  I^e  also  faithfully  performed 
the  terms  of  his  brother's  agreement  With  bis 
parents  until  their  death.  After  the  death  of 
the  parents,  the  plaintiff  filed  a  bill  against  the 
widow  and  daughter  of  his  brother,  praying  that 
they  be  decreed  to  execute  a  conveyance  to  him 
of  the  property,  or,  in  alternative,  that  the 
money  expended  by  him  in  maintaining  the 
father  and  bis  wife,  and  improving  the  premises, 
be  declared  a  lien  thereon.  After  a  full  consid- 
eration of  the  question  the  court  made  a  decla- 
ration that  the  plaintiff  was  ^itltled  to  a  lien 
upon  the  land  for  the  amount  expended  by  him 
in  permanent  improvements  thereon,  and  in  the 
support  and  maintenance  of  the  father  and  his 
wife,  less  a  fair  amount  for  rent.  Waters  v. 
Waters,  1  N.  B.  Eq.  167. 

Most  of  the  states  have  at  the  present  time 
a  statute  ordinarily  known  as  the  "Occupying 
Claimant  Act."  As,  however,  they  provide  only 
for  cases  when  the  occupant  claims  to  bold  un- 
der "color  of  title  In  fee,"  It  is  not  thought  that 
they  affect  the  subject  under  consideration. 
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purpose  of  this  statute,  as  originally  ex- 
pressed, was  to  prevent  frauds  and  perjuries 
by  doing  away  with  the  opportunities  and 
inducements  offered  by  certain  parol  con- 
tracts, those  relating  to  sales  of  landed  in- 
terests being  perhaps  the  most  important. 
It  is  similar  in  purpose  to  S  690  of  the  Code; 
and  I  regret  to  say  that  both  sections, 
though  founded  on  acknowledged  principles 
of  public  policy  and  repeatedly  affirmed  and 
reaffirmed  by  legislative  enactment,  seem 
doomed  to  ultimate  emasculation  by  the  well- 
meaning  but  dangerous  relaxations  of  the 
courts,  cased  upon  the  extension  of  equita- 
ble principles.  We  have  frequently  seen  how 
§§171  and  172  of  the  Code  may  be  practical- 
ly nullified  by  trieimial  payments  of  insig- 
nillcant  amounts  or  alleged  promises  not  to 
plead  the  statute.  A  recent  case,  forcibly  il- 
lustrating the  former,  is  0 arret t  v.  Reeves, 
125  N.  C.  529,  34  S.  £.  636.  In  the  case  at 
bar  the  plaintiff  is  not  in  possession  of  the 
property,  and  this,  in  my  mind,  distinguishes 
this  case  from  all  those  cited  by  the  court  in 
support  of  its  opinion.  The  plaintiff  says 
that  "she  surrendered  the  possession  to  the 
defendant  at  his  request  and  upon  his  prom- 
ise to  give  her  a  part  of  the  rent  for  the  bene- 
fit of  her  said  children."  There  was  no  al- 
legation of  force  or  fraud,  further  than  a 
promise  whose  fulfilment  rested  entirely  in 
the  future.  Under  such  circumstances,  the 
"preventive"  remedies  of  a  court  of  equity 
have  no  place.  The  word  "prevent"  is  de- 
rived from  the  Latin  word  prcevenire, — ^to 
come  before;  to  precede.  This  was  its  or- 
iginal meaning  in  English,  as  given  by  Web- 
ster, its  present  meaning  being  "to  intercept, 
to  hinder,  to  frustrate,  to  stop,  to  thwart." 
All  \{A  meanings  are  anticipative.  To  pre- 
vent an  injury  does  not  mean  to  redress  an 
injury.  By  the  very  meaning  of  the  words, 
the  one  necessarily  comes  after  the  injury, 
while  the  other  must  precede  it.  Hence  the 
equities  arising  from  a  parol  agreement  for 
the  sale  of  land  were  originally  enforced 
only  by  enjoining  the  vendor  from  taking 
possession  of  the  land.  Even  down  to  the 
present  day,  I  am  unable  to  find  a  single  case 
in  our  Reports  where  the  vendee  in  parol  has 
recovered  for  improvements  after  his  sur- 
render aof  possession.  On  this  point,  the 
court  cites  Tucker  x.  Markland,  101  N.  C. 
422,  8  S.  E.  169;  Pitt  v.  Moore,  99  N.  C.  85, 
5  S.  E.  389;  and  Thomas  v.  Kyles,  54  N.  C. 
( 1  Jones,  Eq. )  302.  In  the  last-named  case 
spe(*ific  performance  was  decreed  for  the 
greater  part  of  the  land.  The  last  clause  of 
the  opinion  relating  to  the  5  acres  is  very 
short,  and,  while  it  does  not  specifically  state 
that  that  portion  of  the  land  was  in  the  pos- 
session of  the  plaintiff,  there  is  nothing  to 
the  contrary.  The  natural  inference  is  that 
the  plaintiff  was  in  possession,  as  the  decree 
simply  provides  that  an  account  of  the  im- 
provements shall  be  taken  without  in  any 
way  making  them  a  lien  upon  the  land  or  the 
rents  and  profits  thereof.  Moreover,  this 
case  is  distinguished  and  almost  overruled  in 
Sain  V.  Dulin,  69  N.  C.  (  6  Jones,  Eq.)  195, 
which  is  clearly  against  the  contention  of  the 
plaintiff  in  the  case  at  bar,  as  also  is  Dunn 
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V.  Moore,  38  N.  C.  (3  Ired.  Eq.)  364.  Both 
these  latter  cases  have  been  repeatedly  cited 
with  approval.  In  Pitt  v.  Moore,  also  a  suit 
for  specific  performance,  the  plaintiff  and  de- 
fendant appear  to  have  been  partners  joint- 
ly in  possession  of  the  mill.  The  court  says,, 
on  page  92,  99  N.  C,  pa^  393,  5  S.  E.: 
**The  action  is  substantially  for  the  settle- 
ment of  the  partnership,  and  the  plaintiff  is 
entitled  to  have  an  account,"  etc.  In  Tucker 
V.  Markland  the  court  distinctly  states  the 
principle  of  its  decision  in  the  following 
words:  '*It  would  be  inequitable  and  against 
conscience  to  allow  the  latter  to  turn  him. 
[the  vendee]  out  of  possession  thereof  with- 
out restoring  his  outlay  in  cash  and  for  valu- 
able improvements  he  put  on  the  land  while 
so  in  possession.  .  .  .  Shall  the  court  al- 
low ttie  vendor  to  keep  the  money  of  the 
vendee,  which  he  thus  obtained,  while  it  helps 
him  to  get  possession  of  the  land?  Surely 
not.  The  court  of  equity  will  not  enforce  the 
contract  because  the  statute  pleaded  rendera 
i#  void,  but  it  will  not  help  the  vendor  to  con- 
suniniate  a  fraud."  In  Alhea  v.  Griffin,  22 
N.  C.  (2  Dev.  k  B.  Eq.)  9,  the  leading  case 
upon  the  subject,  this  court  says*.  "If  they 
repudiate  the  contract,  which  they  have  & 
right  to  do,  they  must  not  take  the  improved 
property  from  the  plaintiff  without  compen- 
sation for  the  additional  value  which  these 
improvements  have  conferred  upon  the  prop- 
erty." To  the  same  effect  is  Pass  v.  Brook-^^ 
125  N.  C.  129,  34  S.  E.  228.  In  the  very  na- 
ture of  things,  what  other  remedy  can  be 
given  without  violating  the  letter  and  spirit 
of  the  statute?  In  the  caae  at  bar  the  court 
cannot  say:  "We  will  prevent  the  vendor 
from  taking  back  his  lana  without  just  com-  * 
pensation;  we  will  not  help  him  to  commit 
a  fraud."  The  vendor  asks  no  help.  His 
fraud  is  an  accomplished  fact.  He  is  in  pos- 
session of  his  land,  and  simply  asks  to  be 
let  alone.  What  then  can  we  do?  We  can- 
not decree  specific  performance,  nor  can  we 
put  the  plaintiff  back  in  possession  of  the 
land  which  she  voluntarily  surrendered. 

But  it  is  said  we  can  render  an  affirmative 
judgment  for  the  amount  of  the  improve- 
ments. In  what  way?  Not  in  contract,  for 
there  was  no  agreement  that  the  vendor 
would  pay  for  the  house.  Not  for  breach  of 
contract,  for  the  only  contract  between  them 
was  one  that  lies  under  the  ban  of  the  law. 
Such  a  contract  cannot  even  be  proved,  much 
less  enforced.  It  is  true  the  vendee  in  pos- 
session may  prove  a  parol  contract  of  sale 
as  showing  the  nature  of  his  possession,  but 
not  as  the  sole  ground  of  affirmative  relief. 
This  seems  to  be  clearly  recognized  in  'Sorth 
V.  Bunn,  122  N.  C.  766.  29  S.  E.  776,  an  ac- 
tion in  the  nature  of  ejectment.  There  the 
court  says:  **'The  contract  for  the  convey- 
ance of  the  land  in  dispute,  being  in  parol 
and  denied,  cannot  be  enforced  by  reason  of 
the  statute  of  frauds.  When  the  contract  i» 
denied,  the  court  cannot  hear  proof  of  a  void 
contract.'*^-citing  Dunn  v.  Moore,  38  N.  C, 
(3  Ired.  Eq.)  364.  Further  on  the  coort, 
referring  to  compensation  for  improvements, 
says:  "This  relief  is  not  founded  upon  the 
existence  of  any  contract  sought  to  be  exe- 
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€uted|  or  for  the  breach  of  which  compensa- 
tion or  damages  were  asked  for.  It  is  an 
appeal  to  the  court  to  prevent  fraud." 

The  only  case  I  can  find  in  our  Reports 
-M'here  the  vendee  has  even  asked  for  com- 
pensation for  improvements  after  his  sur- 
render of  possession  is  McCracken  v.  Mc- 
Cracken,  88  N.  C.  272,  and  there  his  riffht 
was  absolutely  denied  by  a  majority  of  this 
court.  Justice  Ruffin,  speaking  for  the 
court,  says:  "But  neither  in  that  case 
[Albea  v.  Griffin]  nor  in  any  other  in  which 
iU  principles  have  been  adopted, — and  there 
are  many  such, — is  there  even  a  suggestion 
to  be  found  that  an  action  can  be  sustained 
in  any  form,  or  in  any  court,  whether  at  law 
or  in  equity,  for  damages  for  the  nonperform- 
ance of  such  a  contract;  and  that  is  simply 
what  this  action  is, — nothing  more  nor  less. 
To  permit  it  to  be  done  would  be  for  the 
<x>urt6  to  act  in  the  very  teeth  of  the  statute, 
in  defiance  of  the  declared  will  of  the  legis- 
lature.*' It  is  true  in  that  case  the  vendor 
offered  to  let  the  vendee  take  his  improve- 
ments, one  of  them  being  a  mill  race  aug  in 
the  ^ound.  A  hole  in  the  ground  is  not  a 
very  valuable  piece  of  property  when  severed 
from  the  realty,  and  so  the  vendee  asked  the 
court  to  give  him  something  else  instead. 
The  chief  justice  dissented  from  the  opinion 
of  the  court  in  an  able  opinion,  upon  the 
reasoning  of  which  the  plaintiff's  counsel, 
who  has  clearly  presented  every  available 
point  in  his  case,  frankly  stated  he  chiefly 
relied.  There  is  much  in  the  case  at  bar 
that  appeals  to  our  moral  sensibilities,  but 
not  to  our  equitable  jurisdiction.    We  must 


remember  that  such  jurisdiction  attaches 
where  there  is  no  adequate  remedy  at  law, 
but  not  where  the  contract  is  forbidden  by 
law.  There  is  a  clear  distinction  between 
the  ill^ality  of  a  contract  and  the  inade- 
quacy of  a  le^l  remedy,  as  much  so  as  there 
is  between  the  statement  of  a  defective  cause 
of  action  and  a  defective  statement  of  a 
cause  of  acticm.  In  one  case  the  defect  is 
in  the  substance;  but  in  the  other,  merely 
in  the  accident. 

That  it  is  the  policy  of  the  law  to  regard 
the  vendee's  daim  for  improvemetnts  as  pure- 
ly a  defensive  remedy  appears  from  {473 
of  the  Code,  which  provides  that  any  de- 
fendant against  whom  a  judgment  shall  be 
rendered  for  land  may,  at  any  time  before 
the  execution  of  such  judgment,  present  a 
petition  to  be  allowed  for  permanent  im- 

Srovements  put  upon  the  land  in  good  faith, 
oj^er  V.  Oarner,  116  N.  C.  126,  130,  21  S.  E. 
180.  It  would  seem  that  the  decided  cur- 
rent of  authority  in  other  states  is  to  the  ef- 
fect that  claims  for  improvements  cannot  be 
entertained  after  surrender  of  the  premises, 
but  so  much  depends  upon  local  statutes 
that  the  value  of  such  decisions  is  frequent- 
ly doubtful,  as  applying  to  general  princi- 
ples of  equity.  16  Am.  &  £ng.  £nc.  Iaw, 
pp.  103-105.  In  many  states,  perhaps  in  a 
majority,  such  parol  contracts  are  enforced 
under  the  principle  of  part  performance; 
but,  as  this  doctrine  has  been  distinctly  re- 
pudiated in  this  state,  we  must  decide  the 
Suestion  in  accordance  with  the  tenor  of  our 
ecisions  and  the  policy  of  our  laws. . 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


C.  C.  JANNIN,  AppL, 

V. 

STATE  of  Texas. 


( Tex.  Crlm.  App. 


) 


1.  The  Male  of  pamiaire  tieketa  on  rail- 
ro«d»  may  be  confined  by  statute  to  agents 
of  the  railroad  company,  and  a  penalty  im- 
posed upon  the  sale  by  other  persons. 

S.  Rallroaa  tielceta  In  the  hands  of 
passenarers  are  not  property  within  the 
constitutional  meaning  of  that  term. 

3.  Conflnlnff  the  sale  of  railroad  tick- 
ets to  the  company's  agents  is  not  the  grant 
of  a  monopoly.  , 

4.  A  atatnte  ntaklnir  the  sale  of  a  rail- 
road ticket  by  other  than  an  agent  of  the 
company  a  penal  offense  when  it  bears  upon 
Its  face  a  statement  that  such  sale  Is  penal  Is 
inTslld  under  a  constitutional  provision  for- 
bidding the  legislature  to  suspend  laws,  as 
glTing  the  railroad  company  an  option  as-  to 

XoTE. — For  authorities  in  this  series  as  to 
validity  of  statute  against  ticket  brokerage  or 
"■calpinff."  see  Bnrdlck  v.  People  (111.)  24  L. 
B.  A.  152:  and  State  y.  Corbett  (Minn.)  24  L. 
It  A.  49S. 

As  to  validity  of  ordinance  forbidding  sale 
<>r  ^ift  of  street  railway  transfer,  see  Ba  parte 
Lorensen  (CaI.)-50  L.  E.  A.  55. 
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the  creation  of  the  offense;  and  It  is  imma- 
terial that  the  statute  requires  the  company 
to  place  uuch  words  on  the  ticket,  if  there 
Is  no  penalty  for  refusal. 

(Brooks,  J.,  diBsenta.) 

(June  21,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  CJourt  for  Bexar  Ck^unty 
convicting  him  of  violating  the  statute 
againnt  the  sale  of  railroad  tickets  by  oth- 
ers than  agents  of  the  company.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  I<.  Svmmerlin  and  E.  Hal- 
torn,  for  appellant: 

Where  the  article  proposed  to  be  sold  does 
not  injuriously  affect  the  public  health  or 
public  morals,  or  is  not  calculated  to  impose 
a  fraud  on  the  public,  legislative  control 
must  be  denied  by  the  oourts. 

IMedeman,  Pol.  Power,  p.  484. 

This  law  does  not  prohibit  ticket  broker- 
age, nor  is  it  aimed  at  "scalpers."  It  de- 
clares it  to  be  a  crime  for  any  person  not 
authorized  by  the  railway  company  to  sell 
for  a  consideration  a  ticket. 

The  legislative  act  has  not  for  its  purpose 
the  protection  of  the  public,  for  the  public 
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could  not  be  injured  by  a  person  selling  for 
value  a  tidcet  he  had  honestly  acquired. 

It  is  one  of  the  absolute  rights  of  the  in- 
dividual to  be  free  from  unreasonable  re- 
straint upon  the  sale  or  transfer  of  his  per- 
sonal property.  The  right  to  sell  or  trans- 
fer one's  property  is  as  much  an  inalienable 
right  as  that  of  the  enjoyment  of  the  prop- 
erty free  from  unnecessary  restrictions, 

Tiedeman,  Pol.  Power,  S  136,  p^.  489. 

The  law  does  not  propose  to  punish  for  the 
sale  of  a  railway  ticket,  but  says  if  a  rail- 
way company  chooses  it  may  make  the  sale 
of  a  ticket  issued  by  it  a  violation  of  the 
law.  How?  By  having  its  tickets  printed 
with  a  notice  that  it  is  a  penal  offense  for 
the  holder  to  sell,  etc. 

The  company  may  determine  whether  the 
sale  shall  be  lawful  or  unlawful. 

Owenshoro  d  N.  R,  Co,  v.  Todd,  91  Ky. 
175,  11  L.  R.  A.  285,  15  S.  W.  56. 

A  railway  traneportation  ticket  is  prop- 
erty, and  a  law  which  punishes  a  citizen  for 
disposing  of  his  lawfully  acquired  property 
for  a  consideration  is  unconstitutional. 

Overly  v.  State,  34  Tex.  Crim.  Rep.  600, 
31  S.  W.  377 ;  Tiedeman,  Pol.  Power,  §  102, 
pp.  292,  293. 

The  ticket  is  the  title  to  transportation, 
and  where  a  person  buys  a  ticket,  and  it  is 
lost,  he  cannot  insist  upon  transportation. 
He  has  lost  his  property,  and  he  must  suf- 
fer his  loss. 

25  Am.  &  Eng.  Enc.  Law,  p.  1076. 

The  ordinary  railway  ticket,  issued  with- 
out limitations  or  restrictions,  is  transfer- 
able, passing  by  delivery,  and  the  holder  is 
entitled  to  ride  upon  it» 

Hutchinson,  Carr.  2d  ed.  §  580(2;  Car- 
8ten  V.  Northern  R.  Co,  44  Minn.  454,  9  L. 
R.  A.  688,  47  N.  W.  49 ;  Hoffman  v.  North- 
ern P.  R.  Co.  46  Minn.  63,  47  N.  W.  312. 

Messrs.  Upson,  Bersstrom,  ft  Neirton, 
for  appellee: 

A  railroad  ticket  containing  no  stipula- 
tion or  condition  restricting  its  assignabil- 
ity may  be  assigned,  but  it  is  within  the 
province  of  the  legislature  to  take  from  it 
by  statute  the  negotiable  character  with 
which  the  common  law  has  endowed  it. 

In  the  exercise  of  its  police  power  it  is 
entirely  competent  for  the  legislature  to  de- 
clare railway  tickets  non-negotiable,  for  it 
is  a  familiar  and  elementary  principle  that 
the  legislature  may  exercise  police  powers 
over  all  property  or  any  business  affected 
with  public  interest. 

Cooley,  Const.  Lim.  5th  ed.  p.  734;  Com. 
V.  Wilson,  14  Phila.  384;  Fry  v.  State,  63 
Ind.  560,  30  Am.  Rep.  238;  Burdick  v.  Peo- 
ple, 149  111.  600,  24  L.  R.  A.  152,  36  N.  E. 
948;  State  v.  Corhett,  57  Minn.  345,  24  L. 
R.  A.  498,  4  Inters.  Com.  Rep.  694,  59  N. 
W.  317;  State  v.  Bemheim,  19  Mont.  512, 
49  Pac  441. 

The  act  is  not  in  conflict  with,  and  in  vio- 
lation of,  §8  3  and  27,  art.  1,  of  the  Con- 
stitution of  Texas,  in  that  it  gives  the  rail- 
road companies  or  the  receivers  thereof  the 
exclusive  privilege  of  designating  and  select- 
ing persons  who  shall  have  the  power  to  sell 
and  transfer  railroad  tickets  in  this  state, 
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and  establish  a  monopoly  in  said  business  of 
selling  railroad  ticket,  or  in  that  it  is  ao 
attempt  to  confer  upon  the  railroad  compa- 
nies or  the  receivers  thereof  the  licensing 
power  of  the  state,  because  the  act  does  not 
empower  the  railroad  companies  to  desig- 
nate any  persons,  or  confer  upon  any  persons 
the  privilege  of  buying  and  selling  railroad 
tickets. 

The  act  complained  of  is  not  a  delegation 
by  the  state  to  railway  companies  of  its 
power  to  enforce  the  penal  laws  of  the  state 
against  the  sale  and  barter  of  railway  tickets 
by  unlicensed  agents. 

The  act  is  not  contrary  to  cl.  2,  §  1,  14th 
Amendment  to  the  Constitution  of  the 
United  States,  and  is  not  contrary  to  §  19, 
art.  1,  of  the  Constitution  of  the  state  of 
Texas,  as  an  attempt  to  abridge  the  citizen's 
privilege  and  deprive  him  of  his  property 
without  due  process  of  law,  because  a  rail- 
road ticket  is  not  property  in  the  strict 
sense  of  the  word,  but  only  an  evidence  of 
the  holder's  right  to  travel  on  such  ticket^ 
and  under  the  act  he  is  simply  prevented 
from  assigning  that  contract  to  another, 
but  he  is  enabled  to  recover  for  such  ticket, 
immediately,  the  first  cost. 

Munn  V.  People,  69  111.  80,  94  U.  S.  113,. 
24  L.  ed.  77;  Thorap.  Carr.  of  Pass.  65; 
Angell,  Carr.  5th  ed.  §  609;  Logan  v.  Han- 
nihal  d  St.  J.  R.  Co.  77  Mo.  663;  2  Beach^ 
Railways,  S  869;  Qulf,  C.  d  8.  F.  R.  Co.  v. 
Daniels  (Tex.  Civ.  App.)  29  S.  W.  427;  4 
Elliott,  Railroads,  §9  1593,  1594;  Duncan  y. 
Atchison,  T.  d  8,  F,  R.  Co.  4  Inters.  Com. 
Rep.  392 ;  Mauritz  v.  New  York,  L.  E,  d  W. 
R.  Co,  23  Fed.  769;  Lewis  v.  New  York 
Sleeping  Car  Co,  143  Mass.  272,  58  Am.  Rep. 
135,  9  N.  E.  615;  Fra/nk  v.  IngaXls,  41  Ohio 
St.  663;  Dietrich  y,  Pennsylvania  R.  Co,  71 
Pa.  436,  10  Am.  Rep.  711 ;  Elmore  v.  Sands, 
54  N.  Y.  515,  13  Am.  Rep.  617. 

Messrs.  W.  W.  Walling  and  Maim 
Trloe  also  for  appellee. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  selling  a  rail- 
road ticket,  not  being  the  agent  of  any  rail- 
road company,  and  authorized  thereto,  under 
the  act  of  the  23d  legislature  (Laws  1893, 
p.  97),  and  his  punishment  assessed  at  a 
fine  of  $5,  and  he  appeals. 

The  indictment  sets  out  by  exhibit  the 
ticket  alleged  to  have  been  sold,  which  is  as 
follows : 

Issued  by  Galveston,  Harrisburg  &  San 
Antonio  Ry.  Co.  Excursion  Ticket.  5/4. 
Good  for  one  first-class  passage  San  Antonio 
to  Houston  (Depot). 

This  ticket  is  not  good  for  stop-over  priv- 
ilege, and  will  not  be  honored  for  any  part 
of  the  trip  after  midnight  of  May  7th,  1894. 

Notice.  It  is  a  penal  offense  for  the  pur- 
chaser or  holder  of  this  ticket  to  sell,  barter, 
or  transfer  the  same  for  a  consideration,  and 
this  ticket,  or  any  unused  part  thereof,  is 
redeemable  by  the  company  at  any  ticket  of- 
fice of  the  company  wnen  presented  for  ro> 
demption  within  ten  days  after  the  right  to 
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use  the  same  has  expired  by  limitation  of 
time,  as  stipulated  herein. 

L.  J.  Parks,  Asst.  G.  P.  &  T.  A. 

One-way  rate,  $6.30;  round-trip  rate, 
$    ■  ■.    Form  S.  B. 

« 

Tt  is  allied  substantially,  that  appellant, 
without  lawful  authority,  sold  said  railroad 
ticket  to  one  E.  A.  Metcalfe,  he,  the  said  Jan- 
nin,  not  being  the  agent  of  the  said  Galves- 
ton. UarrisDurg,  &  San  Antonio  Railway 
Company  for  the  purpose  of  selling  tickets, 
and  hairing  no  certificate  of  authority  to 
make  the  sale  of  the  same,  etc.  No  oSbjec- 
tion  was  urged  to  the  indictment,  but  it  is 
insisted  that  the  law  of  the  23d  legislature, 
making  it  a  nenal  c^ense  for  any  other  per- 
son than  the  agent  of  a  railroad  company  to 
sell  passage  tickets,  is  unconstitutional  (1) 
because  the  law  prohibiting  the  selling  of 
tickets  by  persons  not  having  a  certificate 
of  authority  to  sell  is  not  a  police  regula- 
tion adopted  by  the  l^slature  in  the  legiti- 
mate exercise  of  the  police  power;  (2)  the 
law  is  invalid,  in  this:  it  delegates  to  rail- 
way companies  the  power  to  make  the  sale 
of  tickets  lawful  or  unlawful;  (3)  a  rail- 
ro«d  transportation  tidcet  is  property.  In 
this  connection,  appellant  contends  that 
said  act  is  violative  "of  §  19  of  the  Bill  of 
Rights,  as  follows:  No  citizen  of  this  state 
shail  be  deprived  of  life,  liberty,  property, 
privileges,  or  immunitieB,  .  .  .  except 
by  the  due  coiorse  of  the  law  of  the  land." 
Section  26:  "Perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free  govern- 
ment, and  shall  never  be  allowed."  These 
qnestions  have  all  been  so  thoroughly  dis- 
cussed under  similar  laws  of  other  states 
that  it  would  appear  to  be  a  work  of 'su- 
pererogation to  reiterate  what  other  oourts 
have  said  on  this  subject,  and,  in  the  face  of 
a  number  of  able  decisions  of  other  states, 
ve  would  not  undertake  to  add  anything 
new  to  the  discussion  of  the  questions  here 
involved.  See  Com.  v.  Wilson,  14  Phila. 
384;  Fry  v.  State,  63  Ind.  560,  30  Am.  Rep. 
233;  Burdick  v.  People,  149  HI.  600,  24  t. 
R.  A.  162,  36  N.  E.  948;  State  v.  Oorhett,  67 
ilinn.  34.5,  24  L.  R.  A.  498,  4  Inters  Com. 
Rep.  694,  59  N.  W.  317;  State  v.  Bern- 
heim,  19  Mont.  572,  49  Poc.  441;  People  ew 
rel.  Turoler  v.  Warden  of  City  Prison,  26 
A  pp.  Div.  228,  50  N.  Y.  Supp.  56,  and  re- 
ported in  the  court  of  appeals  of  New  York, 
157  N.  Y.  116,  43  L.  R.  A.  264,  51  N.  E.  1006. 
By  reference  to  the  above  cases,  it  will  be 
eeen  that  this  constitutional  question  with 
reference  to  scalpers'  tickets,  in  one  shape  or 
another,  has  been  before  the  courts  ot  the 
eeveral  states  mentioned,  and  the  holding 
was  in  favor  of  the  constitutionality  of  the 
law  in  all  of  said  states  except  New  York. 
In  Tyroler*8  Case,  from  that  state,  it  was 
held,  on  a  proceeding  in  habeas  corpus  to 
the  appellate  division  of  the  supreme  court, 
by  a  unanimous  court,  that  the  scalpers'  law 
of  that  state  was  constitutional,  in  that  it 
did  not  deprive  a  citizen  of  his  property 
without  due  course  of  the  law  of  the  land, 
nor  did  it  confer  an  exclusive  privilege  upon 
any  c1as8  of  persons  so  as  to  be  a  monopoly, 
and  it  was  within  the  police  power  of  the 
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state  legislature  to  pass  suc^  a  law.  It  was, 
moreover,  held  that  it  was  not  violative  of 
any  provision  of  the  Constitution  or  laws  of 
the  United  States  with  reference  to  inter- 
state commerce.  This  case  was  taken  to  the 
court  of  appeals  of  said  state,  and  there,  by 
a  divided  court  of  four  to  three,  the  law  was 
held  to  be  unconstitutional.  In  that  case 
the  learned  chief  justice  appears  to  consider 
that  the  passage  ticket  of  a  railway  company 
is  property,  and  any  law  which  attempts  to 
restrain  or  inhibit  the  disposition  and  sale 
of  same  is  pro  tanto  a  violation  of  the  Con- 
stitution, which  provides  that'  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  Again,  that 
opinion  holds  that  the  attempt  of  the  legis- 
lature to  confine  the  sale  of  railroad  pas- 
sage tickets  to  the  agents  named  in  the  act 
was  the  creation  of  a  monopoly,  and  that 
the  legislation  in  question  inhibited  by  said 
provisions  of  the  Constitution  of  New  .York 
did  not  come  within  the  police  power  of  the 
legislature.  A  number  of  cases  are  cited  in 
favor  of  the  opinion.  It  will  be  observed, 
however,  that  there  is  a  marked  distinction 
between  the  New  York  law  and  our  statute 
on  this  subject,  in  that  the  New  York  stat- 
ute, by  the  construction  placed  on  it  by 
Judsre  Parker,  authorized,  not  only  the  agents 
of  the  particular  corporation  to  make  sales 
of  such  tickets,  but  the  agents  of  all  other 
transportation  companies,  and  in  the  opin- 
ion tne  learned  judge  lays  stress  on  this 
construction  of  the  statute  as  class  legisla- 
tion and  creating  a  monopoly.  As  stated 
before,  the  opinion  of  the  New  York  court  of 
appeals  on  this  subject  runs  oounter  to  all 
of  the  authorities  that  have  come  under  our 
observation.  That  court  itself  was  divided 
on  the  subject,  and,  in  our  opinion,  the  very 
able  discussion  by  Judge  Parker  is  more 
than  answered  by  the  dissenting  opinions  of 
Justices  Bartlett  and  Martin.  These  treat 
a  passage  ticket  on  a  railroad  company,  not 
as  property,  in  its  general  sense,  but  as  a 
token  of  the  purchaser's  right  to  be  trans- 
ported on  the  railroad  between  the  point* 
named  in  the  ticket.  We  quote  as  follows: 
"The  ticket  is  the  property  of  the  railroad 
company,  and  is  a  part  of  the  means  by 
which  it  conducts  its  business.  It  is  de- 
livered to  the  passenger,  to  be  held  by  him 
temporarily  for  a  special  purpose,  and  he 
to  that  extent,  acquires  a  special  property  in 
it.  When  the  journey  is  ended,  or  about  to 
end,  it  is  to  be  redelivered  to  the  conductor. 
It  serves  a  threefold  purpose :  It  is  evidence 
in  the  passenger's  hands  that  he  has  paid  hi» 
fare,  and  has  a  right  within  the  cars ;  it  in- 
sures the  payment  of  the  passage  money  by 
all  who  take  seats;  and,  when  it  is  redeliv- 
ered to  the  company,  it  becomes  a  voucher  in 
its  hands  against  the  office  or  agent  who  is- 
sued it  in  the  adjustment  of  its  accounts^ 
It  thus  appears  that  the  original  and  legiti- 
mate function  of  the  ticket  is  to  carry  out  « 
transaction  between  the  carrier  and  the  pas- 
senger. The  ticket  being  the  property  of 
the  carrier,  while  the  passenger  is  entitled 
to  retain  it  in  his  possession  until  the  com- 
pletion of  his  journey."    And  again:  "Rail- 
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Toad  and  Bteainboat  tidcets  can,  in  no  proper 
flense,  be  regarded  as  property  in  which 
third  persons  have  any  vested  interest.  They 
jare  mere  tokens  or  evidences  of  a  right  to 
transportation,  in  which  even  the  traveler 
who  has  purchased  one  has  but  a  special  in- 
terest, and  to  which  the  oompanies  have  title 
And  the  ultimate  right  of  possession."  They 
hold,  in  accordance  with  the  views  of  other 
courts,  that  the  act  of  the  legislature,  re- 
stricting the  right  of  sale  to  the  agents  pre- 
•scribed  in  the  act,  was  within  tne  police 
power  of  the  state,  and  not  violative  of  any 
provision  Of  the  Constitution;  that,  in  the 
exercise  of  its  police  power,  the  state  was 
Authorize  to  prevent  the  pursuit  of  the 
•occupation  of  ticket  brokers,  upon  the 
ground  that  it  was  harmful  to  the  public, 
And  the  difficulty  in  circumventing  the  fraud 
was  so  great  that  no  other  efficient  means 
4X>uJd  be  found. 

We  hold,  in  accordance  with  what  we  con- 
ceive to  be  the  current  of  authority  and  the 
sounder  view  on  this  subject,  that,  the  legis- 
lature was  authorized,  as  was  done  in  this 
aet,  to  confine  the  sale  of  passage  tickets  on 
railroad  companies  to  the  agents  of  such 
companies,  and  to  make  it  penal  for  any 
other  person  to  make  a  sale  of  same;  that 
the  ticket  of  a  railroad  company  is  not 
^'property,"  in  the  general  acceptation  of  the 
term,  but  the  purdiaser  has  only  a  special 
property  in  the  ticket,  as  evidencing  his 
right  to  passage  on  the  road;  that  common 
carriers  within  this  state  are  peculiarly  sub- 
ject to  regulation ;  and  that  to  preserve  and 
protect  both  the  passenger  and  the  company 
itself  against  fraud  is  within  the  province 
of  the  police  power  of  the  state,  and  not  vio- 
lative of  any  provisions  of  the  Constitution, 
nor  can  it  be  said  that  such  regulation  is 
Any  wise  the  creation  of  a  monopoly.  Un- 
like the  New  York  statute,  our  act  confines 
the  sale  of  passage  tickets  to  the  agents  of 
the  railroad  company  itself,  and  does  not  au- 
thorize the  agents  of  other  companies  to 
make  the  sale  of  the  same,  unless  such 
Agents  be  also  the  agents  of  the  company 
in  question.  This  is  simply  authorizing  the 
railroad  company  to  conduct  its  own  busi- 
ness. And  again,  it  cannot  be  urged  that 
the  act  in  question  deprives  the  citizen  of  his 
property  without  due  course  of  law.  It  does 
not  seek  to  confiscate  his  property.  It  says 
to  the  citizen,  if  he  desires  to  be  transported 
on  any  railroad,  he  can  go  to  one  of  the 
Agents  and  buy  a  ticket  for  that  purpose, 
and  pursue  his  journey.  If,  from  any  cause, 
he  should  fail  to  pursue  his  journey  in  whole 
or  in  part,  it  authorizes  him  to  call  on  an 
Agent  of  the  company  and  have  his  money 
refunded.  It  occurs  to  us  as  absurd  to  say 
that  a  regulation  of  this  character  cannot 
be  adopted,  both  on  behalf  of  the  railroad 
companies  and  of  the  general  nublic,  under 
the  police  power  of  the  state,  without  violat- 
ing some  sacred  provision  of  the  Constitu- 
tion. 
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However,  appellant  raises  what  we  con- 
sider a  more  serious  question.     He  contends 
that  the  act  leaves  it  optional  with  railroad 
companies  as  to  whether  or  not  they  will 
make  the  sale  of  passage  tickets  a  penal 
offense,  inasmuch  as  it  is  left  optional  with 
each  railroad  company  in  the  sale  of  tickets 
whether  or  not  they  will  indorse  on  same  the 
following  provision  of  the  act:     "Provided, 
that  the  provisions  of  this  act  shall  not  ap- 
ply to  any  person   holding  a  ticket  upon 
which  is  not  plainly  printed  that  it  is  a 
penal  offense  for  him  or  her  to  sell,  barter, 
or  transfer  said  ticket  for  a  consideration." 
Laws  1893,  p.  97,  §  3.    In  reply  to  this,  it 
is  urged  that  the  act  makes  it  the  duty  of 
each  railroad  company  to  print  said  proviso 
conspicuously  across  the  face  of  every  ticket 
sold   by  its  dul^-authorized   agent     While 
it  is  true  the  act  in  this  section  requires  this, 
yet  is  it  a  sufficient  answer  to  the  proposi- 
tion that  it  is  still  optional  with  the  rail- 
road company  to  make  the  sale  of  passage 
tickets  a  penal  offense.     It  will  be  observed 
that  no  penalty  is  attached  to  the  failure  of 
the  railroad  company  to  print  across  the  face 
of  its  ticket  said  proviso.     It  is  merely  made 
a  duty,  which  they  may  comply  with  or  not 
as  they  see  fit.     It  would  have  been  a  very 
easy  matter  for  the  legislature  to  have  con- 
fined the  sale  of  all  passage  tickets  to  the 
acrents  of  the  railroad  oompanies,  without 
any  requirement  as  to  the  form  of  the  ticket. 
But  this  course  was  not  pursued.    As  it  is, 
every  railroad  company  has  the  option  to  is- 
sue a  passage  ticket  with  this  proviso  or  not, 
as  it  may  see  proper.     If  it  issues  a  ticket 
without  this  proviso,  it  is  not  a  penal  of- 
fense, and  in  every  such  case  scalpers  and  all 
others  mav  deal  in  such  passage  tickets  with- 
out any  violation  of  the  law.     We  accord- 
ingly hold  tliat  because  the  l^slature  left 
it   optional    with    the    railroad    oompanies 
whether  or  not,  in  the  issuance  of  tickets, 
they  would  create  a  penal  offense,  the  act 
of  the  legislature  is  without  authority  of 
law;  is  violative  of  the  law,  in  that  it  does 
not  define  with  certainty  an  <^ense;  does 
not  itself  create  an  offense,  but  delegates  its 
authority  to   another   agency  to   make  the 
sale  of  railroad  tickets  a  violation  of  the 
law.    In  this  respect  it  would  appear  to  be 
violative  of  §  28  of  our  Bill  of  Righto,  which 
says:     "No  power  of    suspending    laws    in 
this  state  shall  be  exercised  except  by  the 
legislature."     See  Sutherland,  Stat.  Conatr. 
§69.    Wc  therefore  hold  that  the  sale  of 
railroad  passagre  tioketo  in  this  case  is  not 
a  violation  of  law. 

The  judgment  is  reversed,  and  the  prose- 
cution ordered  dismissed. 

Brooks,  J.,  dissents  from  the  conclusion 

reached  bv  the  majority  of  the  court. 

Rehearing  denied. 


1901. 


Trimble  y.  Rudt. 
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TRIMBLE,    Assignee   of   H.    8.    HoUoway, 

Appt., 

V. 

Mary  C.  RUDY. 


( 


Ky. 


) 


1.  A  promise  by  «  ipvidoipv  to  pay  a 
■■retjr  on  Iter  ItiiHband**  debt  it  with- 
out  consideration,  wliere  It  is  merely  the  re- 
newal of  a  void  promise  made  before  his 
death. 

S.  Payment  of  note*  by  n  uuretT  doe* 
not  constitute  n  neipv  considemtlon 
v^'hlcb  will  sustain  a  promise  made  by  the 
wife  of  the  principal  debtor  to  indemnify 
hiin»  where  she  was  not  previously  obligated 
to  do  so. 

(February  6,  1901.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Henderson  Coun- 
ty in  favor  of  defendant  in  an  action  to  en- 
force a  promise  by  defendant  to  reimburse 
plaintiff's  assignee  for  the  amount  which  he 
had  paid  as  surety  for  defendant's  husband. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  K.  OuiuiliislLam,  for  appellant: 

The  contract  sued  on  is  sustained  by  a 
valuable,  legal,  and  adequate  consideration. 

If  C  requests  A  to  become  bound  to  B  for 
C's  benefit  and  advantage,  promising  himself 
to  discharge  the  obligation,  it  does  not  then 
lie  in  his  mouth  to  say  that  A,  being  under  a 
legal  duty,  cannot  look  to  him  (C)  to  per- 
form his  promise. 

The  obligation  of  the  surety  is  wholly  le- 
gal.   He  is  bound  by  the  letter  of  his  con- 


NoTE. — Moral  obligation  aa  a  consideration  for 

a  promise, 

I.  The  general  doctrine. 

a.  History  and  abatraot  statement  of  doe- 

trine, 

b.  Concrete  application  of  doctrine, 

1.  Promise  to  pay  for  past  support  of 

relative. 

2.  Cohabitation. 

3.  Promise  to  pay  for  past  support  of 

pauper. 

4.  Promise   to    remedy   mistake    or 

hardships,  or  to  supplement  past 
agreement. 

5.  Miscellaneous  instances. 
c    Summary. 

II.  The  exceptions. 

a.  Generally. 

b.  Concrete  application  of  ewoeptions. 

1.  New  promise  after  bar  of  limita- 

tion. 

2.  New    promise  aft^    discharge  by 

operation  of  law. 

3.  New  promise  after  voluntary  dis- 

charge. 

4.  New  promise  after  majority. 

6.  New   promise   by   party   to   nego- 

tiable paper. 
6.  New  promise  after  judgment. 
^^    7.  New  promise  after  discoverture. 

(a)  Generally. 

(b)  When     original     debt     due 

from  husband. 

(c)  When  original  promise  bind- 

ing in  equity. 

8.  ^eir  promise  when  original  prom- 

ise   in  'violation    of   statute    of 
frauds. 

9.  New  promise  when  original  prom- 

ise illegal. 
10.  Past  legal  consideration. 

(a)  Generally. 

(b)  Promise  to  repay  one  who 

voluntarily   pays    anoth- 
er's debt. 

(c)  Promise  to  pay  for  past  serv- 

ices. 

(d)  Promise  to  pay  for  improve- 

ments on  property. 
c  Conclusion. 


I.  The  general  doctrine. 

t.  ni4tory  and  abstract  statement  of  doctrine. 

There  are  expressions  by  the  Judges  in  some 
of  the  earlier  Bnglish  cases  that  lend  color  to 
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the  view  that  seems  formerly  to  have  prevailed, 
that  a  mere  moral  obligation  Ira  sufficient  con- 
sideration to  support  an  express  promise.  Thus, 
I^rd  Mansfield  remarlced  to  Atkins  v.  Hill,  1 
Cowp.  284  (in  which  case  it  was  held  that  as- 
sumpsit would  lie  against  an  executor  person- 
ally upon  his  promise  to  pay  a  legacy  in  con- 
sideration of  there  being  sufficient  assets)  :  "It 
is  the  case  of  a  promise  made  upon  a  good  and 
valuable  consideration  which  In  all  cases  is  a 
sufficient  ground  to  support  an  action.  It  Is 
so  in  cases  of  obligations,  which  would  other- 
wise only  bind  a  man's  conscience,  and  which 
without  such  promise  he  could  not  be  compelled 
to  pay."  A^ain,  he  remarked  in  Hawkes  v. 
Saunders,  1  Cowp.  290  (a  similar  case)  : 
"Where  a  man  is  under  a  legal  or  equitable 
obligation  to  pay,  the  law  implies  a  promise, 
though  none  was  actually  made.  A  fortiori,  a 
legal  or  equitable  duty  Is  a  sufficient  considera- 
tion for  an  actual  promise.  Where  a  man  is 
under  a  moral  obligation,  which  no  court  or 
law  of  equity  can  enforce,  and  promises,  the  hon- 
esty and  rectitude  of  the  thing  is  a  considera- 
tion. As  if  a  man  promise  to  pay  a  Just  debt, 
the  recovery  of  which  is  barred  by  the  statute 
of  iimitations;  or  if  a  man,  after  he  comes  of 
sge,  promises  to  pay  a  meritorious  debt  con- 
tracted during  his  minority,  but  not  for  neces- 
saries; or  if  a  bankrupt,  in  affluent  circum- 
stances, after  his  certificate,  promises  to  pay 
the  whole  of  his  debts ;  or  if  a  man  promise  to 
perform  a  secret  trust,  or  a  trust  void  for  want 
of  writing,  by  the  statute  of  frauds, — in  such 
and  many  other  instances,  though  the  promise 
gives  a  compulsory  remedy  where  there  was 
none  before,  either  in  law  or  equity ;  yet,  as 
the  promise  is  only  to  do  what  an  honest  man 
ought  to  do,  the  ties  of  conscience  upon  an  up- 
right mind  is  a  sufficient  consideration.*' 

"If,  in  consideration  of  a  thing  already  done 
without  my  request,  not  for  my  l>eneflt,  and 
where  I  am  under  no  moral  obligation  to  do  It, 
I  promise  to  pay  money,  that  is  nudum  pactum 
and  void.  But  If  I  am  under  a  moral  obliga- 
tion to  do  a  thing '^and  another  person  does  It 
without  my  request,  and  I  afterwards  promise 
to  pay,  that  Is  good.'*  Watson  v.  Turner,  Bull. 
N.  P.  129. 

A  moral  obligation  Is  a  good  consideration  for 
an  express  promise ;  but  it  has  never  been  car- 
ried further,  so  as  to  raise  an  implied  promise 
in  law.     Atkins  v.  Banwell,  2  East,  50{>. 

This  view  in  its  broad  scope  was,  however, 
challenged  and  practically  overthrown  by  a 
note  to  the  case  of  Wennall  v.  Adney,  3  Bos. 
&  P.  240.  The  writer  of  the  note  points  out 
23 
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tract,  and,  receiving  no  benefit  from  it,  he 
is  under  no  moral  obligation  in  respect  to  it. 

Emmons  v.  Overton,  18  B.  Mon.  650. 

Certain  moral  obligations  are  sufficient 
consideration  for  subsequent  promises  to 
discharge  them. 

Montgomery  v.  La-mpton,  3  Met.  (Ky.) 
520;  Pollock,  Contr.  "p.  167;  Pillans  v.  Van 
Mierop,  3, Burr.  1664;  State  use  of  Steven- 
son V.  Reigo/rt,  1  Gill,  1,  39  Am.  Dee.  628; 
Bowie  V.  Stonestreet,  6  Md.  430,  61  Am.  Dec. 
318;  Cardtcell  v.  Strother,  Litt.  Sel.  Cas. 
429,  12  Am.  Dec.  326;  MoMorris  v.  Hern- 
don,  2  Bail.  L.  66,  21  Am.  Dec.  515;  Fisher 
V.  Bartlett,  8  Me.  122,  22  Am.  Dec.  225; 
Chick  V.  Trevett,  20  Me.  402,  37  Am.  Dec. 
68;  Uilton  v.  Southxcfick,  17  Me.  303,  35  Am. 
Dec.  263. 

A  consideration  is  sufficient  if  it  arises 
from  any  act  of  the  plaintiff  from  which  the 


defendant  or  a  stranger  derives  any  benefit, 
if  such  act  is  performed  by  the  plaintiff 
with  the  ass^it,  expressed  or  implied,  of  the 
defendant,  or  by  reason  of  any  damage  or 
any  suspension  or  forbearance  of  the  plain- 
tiff's right  at  law  or  in  equity,  although  no 
actual  benefit  accrues  to  the  party  under- 
taking. 

Umd  V.  Holdship,  2  Watts,  104,  26  Am. 
Dec.  107 ;  Esling  v.  Za/ntzinger,  13  Pa.  53 ; 
Muirhead  v.  Kirkpatrick,  21  Pa.  243;  Car- 
man V.  Noble,  »  Pa.  371;  Davis  v.  Steiner,, 
14  Pa.  276,  53  Am.  Dec.  647;  Brown  v.  Ray,. 
32  X.  C.  (10  Ired.  L.)  72,  51  Am.  Dec.  379; 
Reddick  v.  Jones,  28  N.  C.  (6  Ired.  L.)  107„ 
44  Am.  Dec.  68;  Adams  v.  Wilson,  12  Met. 
138,  45  Am.  Dec.  240;  Doyle  v.  Dij:on,  97 
Mass.  208,  93  Am.  Dec.  80.  See  also  Hollrir 
V.  Adams  (Mass.)  42  Am.  Dec.  511,  and 
note:   Wells  v.  Mann,  45  N.  Y.  327,  6  Am, 


tiiat  In  the  instances  adduced  by  Lord  Mansfield 
as  Illustrative  of  the  rule  of  law  announced  by 
him  the  party  bound  by  the  promise  had  re- 
ceived a  beneflK  previous  to  the  promise,  and, 
after  discussing  some  of  the  other  cases,  lays 
down  the  doctrine  or  rule,  which  has  been  very 
generally  approved  and  adopted  by  the  courts 
as  follows :  "An  express  promise,  therefore,  as 
It  should  seem,  can  only  revive  a  precedent  good 
consideration  which  might  have  been  enforced 
at  law  through  the  medium  of  an  Implied  prom- 
ise, had  It  not  been  suspended  by  some  positive 
rule  of  law,  but  can  give  no  original  right  of 
action  if  the  obligation  on  which  It  is  founded 
never  coald  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provi- 
sion." 

The  question  as  to  what  classei^of  cases  fall 
within  the  exceptions  to  the  general  doctrine 
that  a  moral  obligation  Is  not  a  sufficient  con- 
sideration for  a  subsequent  promise  is  deferred 
until  subdivision  II.  The  purpose  of  this  sub- 
division is  to  collect  the  cases  which  clearly 
do  not  fall  within  any  of  the  exceptions,  and 
which  therefore  show  the  support  wlilch  the 
doctrine  itself  has  received,  and,  the  application 
that  has  been  made  of  it. 

The  following  are  some  of  the  abstract  forms 
In  which  the  doctrine  has  been  stated  : 

A  moral  obligation,  It  is  said.  Is  not  a  siifD- 
rlent  legal  consideration  to  support  either  an 
express  or  implied  promise,  for  the  law  cannot 
undertake  to  enforce  every  promise  which  a 
man  of  honor  and  Integrity  would  feel  himself 
bound  to  perform.  Kenan  v.  Holloway,  16  Ala. 
53,  50  Am.  Dec.  162,  infra,  II.  b,  10. 

On  the  whole,  I  am  not  satisfied  that  a  case 
can  be  found  in  the  English  boolcs  in  which  it 
has  been  held  that  a  moral  obligation  is  a  suffi- 
cient consideration  for  an  express  promise, 
though  there  are  many  to  the  contrary  ;  but  that 
It  is  limited  in  Its  application  to  the  cases  where 
a  good  and  valuable  consideration  has  once  ex- 
isted. Cook  V.  Bradley,  7  Conn.  57,  18  Am.  Dec. 
79,  infra,  I.  b.  1. 

A  moral  consideration  only  will  not  support 
a  promise.  Schnell  v.  Nell,  17  Ind.  29.  70  Am. 
Dec.  453.  infra,  I. 

The  position  cannot  be  maintained  without 
limitation  that  a  moral  obligation  is  a  sufficient 
consideration.  There  are  many  moral  duties 
which  can  never  be  properly  enforced  at  law, 
although  a  parol  or  written  promise  may  have 
been  made  to  perform  them.  Farnham  v. 
O'Brien,  22  Me.  475,  infra,  II.  b,  3. 

It  is  said  a  moral  obligation  Is  a  sufficient 
consideration  to  support  an  express  promise,  and 
some  authorities  lay  down  the  rule  thus  broad- 
ly :  but  upon  examination  of  the  cases  we  are 
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satisfied  that  tlie  universality  of  the  rule  can- 
not be  supported,  and  that  there  must  have 
been  some  pre-existing  obligation,  which  has  be- 
come Inoperative  by  positive  law,  to  form  a 
basis  for  an  effective  promise.  Mills  v.  Wynian, 
3  Pick.  207.  infra,  I.  b,  1. 

Whatever  may  have  been  the  earlier  ideas 
with  reference  to  a  moral  obligation  as  a  con- 
sideration for  a  promise,  it  is  now  well  settled 
that  a  purely  moral  obligation  will  not  ordinar- 
ily support  an  executory  contract.  There  must 
be  a  legal  obligation  which  is  either  enforceable,, 
or  which  only  falls  to  be  so  because  of  the  ex- 
istence of  some  exceptional  circumstances  which 
operate  to  suspend  the  enforcement.  Hendricks 
V.  Robinson,  56  Miss.  694,  31  Am.  Rep.  382, 
infra,  I.  b,  5. 

A  mere  moral  or  conscientious  obligation,  un- 
connected with  a  prior  legal  or  equitable  claim, 
is  not  a  sufficient  consideration  to  support  an 
express  promise.  Ehle  v.  Judson,  24  Wend.  97. 
infra,  II.  b,  10  (c)  ;  Geer  v.  Archer  (1848)  2 
Barb.  424,  infra,  I.  b.  4. 

Where  the  obligation  rests  merely  in  con- 
.sclence  in  an  ethical  sense,  and  is  not  founded 
on  a  liability  which  might  at  some  time  have 
been  enforced  in  a  court  of  law  or  equity,  or  by 
some  proceeding  authorized  by  law.  it  is  not 
of  a  character  to  be  a  sufficient  consideration 
for  a  promise.  Sternbergh  v.  Provoost,  13  Barb. 
365. 

It  may  now  be  deemed  settled  that  no  action 
can  be  maintained  upon  a  promise  founded  upon 
a  mere  moral  consideration.  Shepard  v. 
Rhodes,  7  R.  I.  470,  84  Am.  Dec.  573. 

In  a  few  cases,  even  since  the  note  In  Wen- 
nail  V.  Adney  before  referred  to,  this  doctrine 
seems  to  be  questioned. 

In  Wells  V.  Horton.  2  far.  &  P.  383,  where  It 
was  held  that  a  promise  by  a  person  who  had 
borrowed  a  sum  of  money  eight  years  before, 
to  make  provision  by  his  will  for  Its  payment, 
was  supported  by  a  sufficient  consideration. 
Best,  Ch.  J..  8a*d  broadly:  "I  think  there  Is 
plenty  of  consideration.  There  was  moral  obli- 
gation to  pay  :  and  I  hop^  that  the  Judges  In 
Westminster  Hail  will  always  hold  that  a  moral 
obligation  to  imy  is  a  sufficient  consideration  for 
a  promise  to  pay." 

This  broad  statement,  however,  is  evidently 
to  be  considered  in  connection  with  the  fact  t bat 
the  moral  obligation  referred  to  was  to  pwty  a. 
debt  which  was  barred  by  the  six  years'  stat- 
ute of  limitations  and  therefore  came  within  &ii 
exception  to  the  doctrine. 

In  Robinson  v.  Hurst,  78  Md.  59,  sub  ««on». 
Mutual  Reserve  Fund  Life  Asso.  v.  Hurst.  •»o 
L.  R.  A.  761,  26  Atl.  956,  the  Maryland  court  of 
appeals   says :     "This   court   has   never,    ^rbet^ 
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Kep.  93 ;  Holt  y.  Robinson,  21  Ala.  106,  60 
Aj».  Dec.  240. 

The  payment  of  a  debt  by  a  surety  is  not 
a  legal  duty,  and  a  fortiori  it  is  not  the  duty 
of  such  surety  to  sacrifice  his  substance  in 
paying  it. 

Cobb  V.  Cotcdery,  40  Vt.  25,  04  Am.  Dec. 
370. 

The  moral  obligation,  supplemented  by  a 
promise  when  the  statutory  bar  is  removed, 
is  suflicient  to  maintain  an  action. 

Bhepard  ▼.  Rhodes,  7  R.  I.  470,  84  Am. 
Dec.  673. 

Jfr.  MoBtcomery  Merritt,  for  appellee, 
<ited — 

lAwson,  Contr.  89  103-108;  Beach,  Contr. 

I  165;  Montgomery  v.  Hampton,  3  Met. 
(Ky.)  620;  Russell  v.  Rice,  19  Ky.  L.  Rep. 
1613,  44  S.  W.  110:   Robinson  v.  Robinson, 

II  Bush,  175;  Jennings  v.  Crider,  2  Bush, 


322,  92  Am.  Dec.  487;  Chancy  v.  Flynn,  2 
Ky.  L.  Rep.  417;  Bagby  v.  Bagby,  10  Ky.  L. 
Rep.  540;  Cheves  v.  0  lover,  4  Ky.  L.  Rep. 
300. 

O'Rear,  J.,  delivered  the  opinion  of  the 
court: 

While  appellee  was  a  married  woman,  and 
before  the  enactment  of  our  present  married 
women's  act,  appellant  H.  S.  Hollo  way,  who 
was  her  kinsman,  executed  to  the  Planters' 
Bank  a  note  for  $2,500,  and  one  to  the  Farm- 
ers' Bank  for  $900,  as  surety  of  appellee's 
husband.  Appellant  claims  that  he  was  in- 
duced to  incur  these  liabilities  by  &ppellee*» 
personal  assurances  or  promises  of 'indem- 
nity against  loss,  and  that  he  would  no* 
have  done  so  but  for  his  reliance  upon  her 
agreement  to  keep  him  from  loss  on  that  ae^ 
count.     The  husband  died  in  1893,  after  ap- 


ctlled  upon,  hesitated  to  say  that  a  moral  obll- 
^tion  is  a  sufficient  consideration  to  support  a 
promise  to  pay ;"  and  cites  with  approval  the 
remark  of  Lord  Mansfield  in  Hawkes  v.  Saun- 
ders. 

In  this  case  the  court  held  that  a  decedent, 
hsTing  by  false  representations  procured  for  a 
firm  of  which  he  was  a  member  a  loan  of  the 
fnnds  of  another  firm,  was  under  a  moral  obliga- 
tion to  reimburse  the  member  of  the  latter  firm 
who  made  the  loan  for  the  amount  he  had  paid 
hJs  firm  to  make  good  the  loss  resulting  from 
the  loan  and  the  insolvency  of  the  borrowing 
&rm,  and  that  such  obligation  was  sufficient  to 
uphold  an  assignment  of  a  policy  of  insurance 
by  decedent,  as  against  his  personal  representa- 
tive and  children  who  were  claiming  the  pro- 
ceeds of  the  policy. 

The  court  In  Hemphill  v.  McCllmans,  24  Pa. 
^1,  said :  **The  rule  is  a  very  familiar  one, 
that  an  existing  moral  duty,  not  enforceable  by 
law.  Is  a  sufficient  consideration  for  an  express 
promise  to  perform  that  duty." 

Where  a  party  is  under  a  moral  obligation  to 
do  a  thing,  a  promise  made  to  do  it  will  not  be 
considered  a  nudum  pactum  though  no  other 
Immediate  consideration  appears.  Shenk  v. 
MlDKle.  1»  Serg.  A  R.  29.  infra,  I.  b,  2. 

The  South  Carolina  supreme  court  in  Fergu- 
son V.  Harris,  39  S.  C.  323.  17  S.  B.  782,  infra, 
I.,  admitted  that  the  weight  of  modern  author- 
ity supports  the  rule  that  a  mere  taiorai  obliga- 
tion is  not  sufficient  to  constitute  a  valid  con- 
<d(1erAtlon  for  an  agreement  to  pay  money,  un- 
if*^  such  moral  obligation  rests  upon  a  previous 
le«al  obligation,  the  power  to  enforce  which 
has  been  lost  by  reason  of  some  positive  rule 
of  law ;  but  Mclver.  J.,  who  writes  the  opinion. 
lajt  that  he  is  unable  to  perceive  any  Just  dls- 
tlnrtion  between  such  a  case  and  one  where 
there  never  was  a  legal,  but  only  a  moral,  obll- 
fstfon  to  pay.  In  both  cases,  at  the  time  the 
pmmise  Is  made,  there  is  nothing  whatever  to 
•npport  it  except  the  moral  obligation.  He  fur- 
ther says  that  the  remark  of  Lord  Denman,  in 
Kastwood  V.  Kenyon,  11  Ad.  &  El.  438,  3  Perry 
A  D.  276.  4  Jur.  1081,  that  the  doctrine  that  a 
moral  consideration  is  sufficient  consideration, 
"voiuid  annihilate  the  necessity  for  any  consid- 
eration at  all.  inasmuch  as  the  mere  fact  of 
giving  a  promise  creates  a  moral  obligation  to 
perform  It,"  Is  more  specious  than  sound,  for 
tt  entiri^ly  ignores  the  distinction  between  a 
promlite  to  pay  money  which  the  promisor  Is 
nndictr  a  moral  obligation  to  pay  and  a  promise 
to  pay  money  which  the  promisor  is  under  no 
oMit^tlon,  either  legal  or  moral,  to  pay. 

The  doctrine,  however,  as  is  apparent  from 
th^  rirarions  already  made  in  which  It  is  stated 


abstractly,  and  from  those  now  to  be  made  la 
which  it  is  applied  concretely,  is  well  estab- 
lished. 

b.  Concrete  application  of  doctrine, 
1.  Promise  to  pay  for  past  support  of  relative. 

The  doctrine  is  adopted  and  applied  to  a  case 
of  this  class  in  a  very  clear  opinion  In  Mills  v. 
Wyman,  3  Pick.  207,  supra,  wherein  It  was  held 
that  a  promise  by  a  father  to  pay  the  expense 
previously  Incurred  by  a  stranger  In  caring  for 
a  son  who  was  of  full  age  and  had  ceased  to  be 
a  member  of  the  father's  family,  he  having  been 
suddenly  taken  sick  and  being  poor  and  In  dis- 
tress, was  invalid  for  want  of  consideration. 
The  strength  of  the  moral  obligation  involved 
in  this  case  is  shown  by  the  following  remark  io 
the  opinion:  "But  he  [the  fatherl,  has  deter- 
mined to  break  this  promise,  and  is  willing  to 
have  his  case  appear  on  record  as  a  strong  ex- 
ample of  particular  injustice  sometimes  neces- 
sarily resulting  from  the  operation  of  general 
rules."  The  court  further  says :  "The  general 
position  that  moral  obligation  Is  a  sufficient  con- 
sideration for  an  express  promise  is  to  be  lim- 
ited in  its  application  to  cases  where  at  some 
time  or  other  a  good  or  valuable  consideration 
has  existed." 

Supplies  previously  furnished  to  a  son  do 
not  constitute  a  sufficient  consideration  for  a 
subsequent  promise  to  pay  therefor;  but  where 
that  consideration  is  Joined  with  the  considera- 
tion of  supplies  to  be  furnished  in  the  future 
the  promise  may  be  sustained  in  Its  entirety. 
Loomis  V.  Newhall,  15  Pick.  159. 

The  mere  moral  obligation  of  a  father  to  sup- 
port his  children  is  not  a  sufficient  considera- 
tion for  an  express  promise  to  pay  for  past 
board  furnished  them.  Dodge  v.  Adams,  19 
Pick.  429.  In  this  case  it  was  held,  under  the 
circumstances  under  which  the  child  left  the 
father,  there  was  no  legal  liability  resting  npon 
him  at  the  time  the  promise  was  made. 

Cook  V.  liradley,  7  Conn.  57,  18  Am.  Dec.  7J>. 
after  holding  that  at  the  time  necessaries  were 
furnished  an  indigent  father  by  a  third  person,, 
no  legal  obligation  rested  upon  the  son,  though 
possessed  of  large  property,  to  pay  therefor, 
further  held  that  the  mere  moral  obligation  of 
the  son  was  not  sufficient  to  support  a  subse- 
quent promise  by  him  to  do  so. 

There  is  no  implied  promise  by  the  father 
of  a  bastard  child  to  pay  the  child's  mother  for 
its  support,  and  a  subsequent  promise  to  pay  for 
past  .support,  without  any  other  consideration,  is 
unenforceable.     Wiggins  v.  Kelzer,  6  Ind.  2.'>2. 

An  express  promise  by  a  child   to  pay   for 
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pellanb's  liability  had  been  aseumed,  and 
left  an  estate  totally  insolvent.  After  the 
hu&band's  death  appellee  wrote  appellant 
asking  him  to  pay  off  the  notesf  in  question, 
and  again'  promising  to  indemnify  him 
against  loss.  Appellant  did  pay  off  these 
notes,  because,  he  says,  of  this  solicitation 
and  promise.  Appellee  declining  to  comply 
with  her  agreement  to  repay  the  surety  these 
sums  paid  by  him,  he  sued  her  on  the  last- 
named  or  written  promise  to  pay.  Other 
all^ations  were  contained  in  the  petition, 
but  were  denied,  and,  there  being  a  total  fail- 
ure of  proof  as  to  those  that  were  denied,  we 
are  to  determine  whether  the  trial  court's 
peremptory  instruction  to  the  jury  to  find 
for  the  defendant  was  proper.  TTie  deter- 
mination of  that  question  involves  the  one 
whether  the  promise  of  a  married  woman, 
made  while  under  the  disability  of  coverture. 


inducing  another  to  become  bound  as  the 
surety  of  her  husband,  is  a  sufficient  consid' 
oration  to  support  a  promise  of  indemnity 
made  to  the  surety  after  the  removal  of  such 
di8aJ)ility. 

It  is  argued  for  appellant  that  her  origi- 
nal promise  was  based  upon  facts  imposing 
upon  her  a  moral  oibligation,  and  that  al- 
though not  legally  binding,  because  the  law 
prohibited  her  from  legally  binding  herself, 
upon  the  law's  restrictions  being  removed 
the  original  moral  obligation  was  enough  to 
support  a  new  promise  to  pay.  While  for- 
merly extensivel^r  held  that  a  moral  obliga- 
tion was  a  sufficient  consideration  to  uphold 
a  contract  betweoi  competent  parties,  it  has 
lately  come  to  be  denied,  until  it  may  now 
be  seriously  doubted  whether  the  ancient 
rule  longer  obtains.  Bishop,  Contr.  44,  and 
cases  cited;   Parsons,  Contr.  432,  435,  and 


past  expenditures  made  by  a  third  person  for  an 
indigent  parent  is  not  binding  on  tbe  child,  since 
the  moral  obligation  is  not  a  sufficient  considera- 
tion for  the  promise,  when  a  good  or  valunble 
consideration  has  not  once  existed.  Dawson  v. 
Dawson,  12  Iowa,  512. 

The  relationship  between  a  father  and  his 
natural  children,  and  the  moral  obligation  rest- 
ing upon  him  to  support  and  educate  them,  do 
not  constitute  a  sulhclent  consideration  to  up- 
bold  his  agreement  with  their  mother  to  provide 
a  fund  for  their  support  and  education,  as  a 
mere  moral  duty  is  Insufficient  of  itself  as  a 
consideration  for  such  a  contract.  Mercer  v. 
Mercer,  87  Ky.  30,  7  S.  W.  401. 

It  is  well  settled  that  neither  natural  affec- 
tion nor  the  moral  duty  arising  from  the  con- 
nection between  a  father  and  his  illegitimate 
child  is  a  sufficient  consideration  to  support  a 
promise  by  the  fatlier  to  contribute  to  the  future 
support  and  comfort  of  the  child ;  but  the  child 
may  enforce  such  a  promise  made  for  its  benefit 
between  the  father  and  mother  if  there  was  a 
sufficient  consideration  to  uphold  the  promise  as 
between  the  latter.  Clarke  v.  McFariand,  5 
Dana,  45. 

The  moral  oblleration  which  a  party  is  under 
to  support  his  child  imposes  upon  him  no  lia- 
bility to  pay  for  Its  support  furnished  by  a 
relative  without  his  request ;  certainly  not  when 
there  has  been  no  culpable  omission  on  his  part 
to  furnish  such  support  in  his  own  family. 
Chllcott  v.  Trimble,  13  Barb.  502. 
.  Even  if  a  father  Is  under  a  moral  obligation 
to  pay  for  goods  purchased  on  his  credit  by  a 
minor  child,  such  obligation  is  not  sufficient  to 
support  a  subsequent  promise.  Freeman  v. 
Robinson,  38  N.  J.  L.  383.  20  Am.  Rep.  809. 
The  court  said  in  this  case  that  If  services  be 
rendered  at  the  request  of  the  promisor,  which 
are  for  the  benefit  of  a  third  party  to  whom  the 
promisor  owes  only  a  moral  duty,  they  can  be 
recovered  for.  In  such  case  the  precedent  re- 
quest, and  the  services  rendered  in  compliance 
therewith,  afford  a  consideration  from  which  a 
promise  to  pay  would  be  Implied  such  as  is  need- 
ed to  uphold  an  express  promise.  But  where  the 
duty  is  one  of  moral  obligation  only,  and  the 
service  is  rendered  without  previous  request,  a 
subsequent  promise  to  pay  Is  without  the  con- 
sideration which  is  necessary  to  the  validity  of 
a  contract. 

In  point  of  law  a  father  who  gives  no  an- 
thority  and  enters  into  no  contract  Is  no  more 
liable  for  goods  supplied  to  his  son  than  a 
brother  or  an  uncle  or  a  mere  stranger  would 
be.  If  a  father  does  any  specific  act  from 
which  it  may  reasonably  be  Inferred  that  he 
has  authorized  his  son  to  contract  a  debt  he 
£3  Lu  R.  A. 


may  be  liable  in  respect  of  tbe  debt  so  con- 
tracted, but  the  mere  moral  obligation  of  the 
father  to  maintain  his  child  affords  no  inference 
of  a  legal  promise  to  pay  his  debta  Mortlmore 
V.  Wright,  6  Mees.  &  W.  482. 

The  Maryland  court  of  appeals  in  Elllcott  v. 
Turner,  4  Md.  476,  held  that  a  promise  by  a 
grandfather  to  pay  for  the  maintenance  of  his 
grandchild  was  valid  and  enforceable.  The 
court  said:  *'We  regard  the  moral  obligation 
resting  on  the  defendant's  testator  [the  grand- 
father] as  a  sufficient  consideration  to  support 
his  promise  to  pay  ;"  citing  the  language  of  I^rd 
Mansfield  in  Hawkes  v.  Sacmders,  1  Cowp.  289, 
to  the  effect  that  *'where  a  man  is  under  a 
moral  obligation  which  no  court  of  law  or  equi- 
ty can  enforce,  and  promises,  the  honesty  and 
rectitude  of  the  thing  is  a  consideration.** 

It  appears  in  this  case,  however,  that  the 
services  were  rendered  after,  and  in  reliance 
on,  the  promise ;  and  the  court  admitted  that  If 
they  had  been  rendered  before  the  promise  it 
would  have  been  invalid,  because  it  would  have 
been  a  mere  nude  pact.  This  concession  shows 
that  the  promise  was  not  upheld  because  of  tbe 
moral  obligation,  but  because  of  the  detriment 
to  the  promisee  from  furnishing  the  support  in 
reliance  on  the  promise,  which  would,  of  course, 
have  been  a  good  consideration  for  a  promise  by 
a  mere  stranger  who  was  under  no  moral  obliga- 
tion  whatever 

In  Hook  V.  Pratt,  78  N.  Y.  371.  34  Am.  Rep. 
539,  it  was  held  that  an  agreement  by  the  fath- 
er of  an  illegitimate  child  to  pay  the  mother  a 
certain  sum  In  consideration  of  her  supporting: 
the  child  was  valid  and  enforceable.  The  legal- 
ity, rather  than  the  existence,  of  the  considera- 
tion seems  to  have  been  the  point  discussod: 
and  it  further  appears  that  the  agreement  was 
for  future,  and  not  for  past,  support. 

Provision  for  the  mother  of  a  bastard,  and 
for  her  Infant,  Is  a  sufficient  consideration  to 
support  a  bond  or  a  deed  of  personal  chattels, 
made  by  the  father  of  the  child  for  that  pur- 
pose.    Bunn  V.  Winthrop,  1  Johns.  Ch.  329. 

The  agreement  in  this  case  was  by  a  deed  un- 
der seal  which  imports  a  consideration,  but  the 
court  expressed  the  opinion  that  the  moral  obli> 
gation  would  have  ^een  sufficient  if  It  had  been 
necessary  to  show  a  consideration.  It  Is  appar- 
ent, however,  that  the  dictum  is  contrary  to  the 
great  weight  of  authority. 

In  Nichole  v.  Allen.  3  Car.  &  P.  30.  It  was 
held  that  assumpsit  would  lie  for  board  and 
lodging  furnished  to  defendant's  il  legit  Innate 
daughter,  where  he,  knowing  that  she  w^aa 
boarded  and  clothed  by  the  plaintiff,  neither  ex- 
pressly dls.<iented  nor  took  her  away.  Lord  Ten- 
terden,  Ch.  J.,  said  that  the  obligation  was  not 
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notes.  It  has  been  held  in  this  state  that  a 
moral  obligation,  where  it  has  also  been  a 
legal  one,  might  be  the  consideration  of  a 
new  contract  {Montgomery  v.  Lcumptotiy  3 
Met  520;  Muir  v.  Oroas,  10  B.  Mon.  282)  ; 
but  we  are  not  aware  that  the  rule  has  been 
extended  farther,  and,  in  the  light  of  tlie 
trend  of  the  Ifrteor  cases,  we  are  disinclined 
to  so  extend  iL 

We  have  repeatedly  held  that  the  contract 
of  a  married  woman,  not  with  reference  to 
her  separate  estate,  and  where  not  especially 
allowed  by  statute,  was  void,  and  tnat  her 
subsequent  promise  to  pay  such  an  obliga- 
tion, made  after  disooverture,  was  likewise 
void, — the  first,  because  she  was  not  oompe- 
tent  to  make  the  contract;  the  second,  be- 
cause there  was  no  consideration  to  support 
it    Kohinson  y.   Robinson,   11   Bush,    170; 


Jenninas  v.  C rider ^  2  Bush,  322,  92  Am.  Dec^ 
4S7;  Russell  v.  Rice,  19  Ky.  L.  Rep.  1613,. 
44  S.  W.  110;  C honey  v.  Flynn,  2  Ky.  L. 
Rep.  417;  and  others. 

We  think  the  fair  deduction  from  the  fore- 
going line  of  decisions  is  that,  without  refer- 
ence to  what  may  have  been  t^e  merit  of  the 
consideration  of  the  original  promise,  the 
new  contract,  to  be  binding,  must  be  based 
upon  a  new  consideration,  legal  and  suffi- 
cient of  itself,  and  independent  of  the  origi- 
nal one.  That  the  surety  paid  off  these 
notes  upon  the  faith  of  the  appellee^s  letter 
was  not  such  new  consideration;  for  he  as- 
sumed no  new  condition,  and  did  nothing  he 
was  not  already  legally  bound  to  do. , 

It  follows  that  Uie  giving  of  the  peremp- 
tory instruction  was  proper,  and  the  judg-f 
mcnt  is  therefore  affirmed. 


only  moral,  but  legal,  apparently  taking  tbe 
view  that  under  the  circumstances  there  was  an 
implied  promise  to  recompense  the  plaintiff. 

As  already  suggested,  the  application  of  tbe 
doctrine  to  this  class  of  cases  does  not  at  all 
affect  the  validity  of  the  promise  where  It  pre- 
cedes the  support,  as  in  that  case  there  is  no 
Decesaity  of  relying  upon  the  moral  obligation. 

2.  CohalHtation, 

Where  the  promise  is  made  wholly  on  ac- 
coont  of  past  cchabltatlon,  and  not  for  the  pur- 
pose of  procuring  its  continuance,  the  rule 
against  immoral  contracts  does  not  apply ;  and 
tbe  question  arises  whether  the  moral  obliga- 
tion of  tbe  promisor  In  such  a  case  is  sufficient 
to  support  tbe  promise. 

This  class  of  cases  seems  to  come  clearly 
within  tbe  principle  under  discussion ;  and, 
ikhlle  there  are  a  few  cases  that  hold  to  the 
contrary,  tbe  better  opinion  is  that  such  an 
agreement,  not  under  seal,  cannot  rest  upon  the 
moral  obligation  alone. 

In  Binnington  v.  Wallis,  4  Barn.  &  Aid.  650, 
It  was  held  that  a  declaration  stating  that  tbe 
plaintiff  had  cohabited  with  defendant  as  his 
mistress :  that  she  had  been  thereby  greatly 
Injured  in  her  character  and  reputation  and  de- 
prived of  tbe  means  of  honestly  procuring  a 
livelihood ;  and  that  after  they  had  ceased  to 
cohabit  and  bad  agreed  that  no  immoral  con- 
nection sbonld  ever  take  place  between  them 
again  the  defendant  promised  to  allow  her  a 
■pecitied  sum  quarterly, — was  insufficient.  Tbe 
eoart  said  that  It  was  not  averred  that  the  de- 
fendant was  tbe  seducer,  and  that  there  was  no 
authority  that  past  cohabitation  alone  or  tbe 
ceasing  of  cohabiting  in  the  future  was  a  good 
consideration  for  such  a  promise. 

A  declaration  In  assumpsit  averring  that  the 
defendant  had  seduced  and  debauched  tbe  plain- 
tiff, thereby  injuring  her  in  character  and  repu- 
tation, and  that  after  the  two  bad  agreed  to 
disconttnne  tbe  immoral  connection  and  live 
apart  tbe  defendant,  as  a  compensation  for  tbe 
hijury  and  In  consideration  of  the  premises, 
ondertook  to  pay  plaintiff  a  yearly  sum  towards 
ber  maintenance,  which  he  failed  to  do,  dls- 
doaes  no  legal  consideration  for  the  undertak- 
big.  Beaumont  v.  Reeve,  8  Q.  B.  483,  15  L.  J. 
Q.  B.  N.  8.  141,  10  Jnr.  284. 

The  suggestion  in  Binnington  v.  Wallis,  4 
B^m.  St  Aid.  650,  of  a  distinction  in  case  tbe 
promisee  was  seduced  was  repudiated  in  Beau- 
mont V.  Beeve,  8  Q.  B.  483,  16  L.  J.  Q.  B.  N.  S. 
141,  iO  Jur.  284,  Lord  Denman  saying  that  that 
ctrcumatance  was  of  no  consequence ;  and  In 
Jennings  v.  Brown,  9  Mees.  &  W.  496,  12  L.  J. 
E\cb.  N.  S.  86,  where  It  was  held  that  tbe  maln- 
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tenance  of  the  child  is  a  sufficient  consideration 
for  a  promise  by  tbe  father  of  an  Illegitimate 
child  to  pay  tbe  mother  an  annuity  if  she  will 
maintain  the  child  and  keep  secret  their  connec- 
tion, Parke,  B..  said  during  the  argument  that 
the  fact  that  the  woman  was  seduced  would  have 
made  no  difference  if  there  had  not  been  another 
consideration. 

It  will  be  observed  that  In  tbe  two  cases  next 
cited  the  agreements  were  by  bond,  and  while 
tbe  cases  themselves  do  not  base  any  distinc- 
tion on  that  fact,  they  were  distinguished  In 
Binnington  v.  Wallis,  4  Bam.  &  Aid.  650.  and 
Beaumont  v.  Reeve,  8  Q.  B.  483,  15  L.  J.  Q.  B. 
N.  S.  141,  10  Jur.  284,  upon  the  ground  that 
bonds  need  no  consideration. 

In  Turner  v.  Vaugban,  2  Wils.  330  (an  action 
of  debt  upon  a  bond),  It  was  held  that  a  bond  to 
a  lady  In  consideration  of  past  cohabitation  was 
good  In  law,  Bathurst,  J.,  saying:  "Where 
a  man  is  bound  in  honor  and  conscience,  God 
forbid  that  a  court  of  law  should  say  the  con- 
trary ;  and  wherever  It  appears  that  tbe  man  Is 
the  seducer  the  bond  is  good." 

Equity  win  compel  enforcement  of  a  bond  con- 
ditioned for  the  payment  of  a  specified  sum 
after  the  death  of  tbe  obligor  for  the  purpose 
of  purchasing  an  annuity  for  the  woman  whom 
he  had  seduced  and  a  bastard  child  whom  he 
bad  by  her.  Annaudaie  v.  Harris,  2  P.  Wms^ 
432. 

In  Gibson  v.  Dickie,  8  Maule  &  S.  463,  it  was 
held  that  assumpsit  would  lie  upon  an  agree- 
ment by  defendant  to  allow  plaintiff,  with  whom 
be  had  cohabited,  an  annuity  for  ber  life  pro- 
vided she  should  continue  single.  In  this  case, 
however,  no  objection  seems  to  have  been  made 
that  there  was  no  consideration,  but  the  objec- 
tion was  that  tbe  consideration  was  Immoral ; 
and  there  also  appears  to  have  been  In  this 
case  an  Independent  consideration. 

In  Shenk  v.  Mingle,  13  Serg.  &  R.  29,  supra. 
It  was  held  that  tbe  seduction  of  a  woman^ 
and  the  begetting  her  with  a  bastard  child,  were 
a  sufficient  consideration  for  a  promise  to  give 
bonds  to  tbe  woman.  Tbe  court  in  this  case 
apparently  takes  tbe  view  that  the  moral  obli- 
gation alone  would  be  sufficient ;  but  It  states 
that,  even  taking  tbe  rule  in  the  measured  sense 
in  which  It  is  expressed  in  the  note  to  3  Bos.  & 
P.  249,  there  is  In  the  case  a  previous  consid- 
eration, founded  on  a  legal  right,  to  support  the 
promise,  since  the  woman  would,  on  tbe  finding 
of  an  Indictment  for  fornication  and  bastardy^ 
be  entitled  to  receive  a  reasonable  allowance  for 
lylng-In  expenses  which  she  might  release. 

As  already  shown,  tbe  court  in  this  case  de- 
nied the  general  principle  that  a  mere  moral  ob- 
ligation Is  not  a  sufficient  consideration  to  sup- 
port a  promise. 
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Past  cohabitation  has  always  been  held  a  suf- 
ficient consideration  to  support  a  settlement  or 
an  agreement  to  pay  money.  Wyant  t.  Lesher, 
23  Pa.  338.  In  this  case  there  was  another  con- 
sideration, but  the  court  seems  to  take  the  view 
that  the  moral  consideration  alone  would  have 
been  sufScient. 

3.  Promise  to  pay  for  past  support  of  pauper. 

This  class  of  cases  also  would  seem  to  come 
«leariy  within  the  principle  that  a  mere  moral 
obligation  is  not  sufficient  to  support  a  promise, 
if  there  was  at  the  time  of  the  promise  no  legal 
•obligation.  It  was  held  In  Watson  y.  Turner, 
Bull.  N.  P.  147,  eupra,  that  where  a  pauper  was 
suddenly  taken  ill,  and  an  apothecary  attended 
her  without  the  previous  request  of  the  over- 
seers, and  cured  her,  and  afterwards  the  over- 
seers promised  payment,  the  promise  was  good, 
tor  they  were  under  a  moral  obligation  to  pro- 
Tide  for  the  poor. 

It  is  apparent,  however,  from  the  previous 
citation  of  this  case,  that  this  decision  resulted 
from  the  denial  of  the  principle  itself  (now 
well  established),  and  not  from  its  inapplicabil- 
ity, if  sound,  to  the  case  in  point. 

In  Atkins  v.  Ban  well,  2  Kast,  505,  it  was  held 
that  the  law  would  not  raise  an  implied  prom- 
ise on  the  part  of  a  parish  where  a  pauper  was 
settled  to  reimburse  the  money  laid  out  by  an- 
other parish  in  which  he  happened  to  be,  In 
providing  necessary  medical  assistance  for  him. 

Lord  Ellenborongh,  Ch.  J.,  distinguishes  the 
c&ae  from  Watson  v.  Turner,  Bull.  N.  P.  129, 
upon  the  ground  that  in  that  case  there  was  a 
special  promise  to  pay  the  plaintiffs  bill  after 
it  was  contracted. 

1'he  explanation,  Just  suggested,  of  the  de- 
cision in  the  latter  case  also  applies  to  the  im- 
plication in  this  case  that  an  express  promise 
would  have  been  good. 

In  Lamb  v.  Bunce,  4  Maule  &  S.  275,  it  was 
held  that  assumpsit  would  lie  by  a  surgeon 
Against  an  overseer  of  the  poor  of  a  parish  to 
which  a  pauper,  who  had  fractured  his  leg,  was 
removed,  for  attending  him ;  but  the  decision  Is 
upon  the  ground  that  the  overseer  was  aware 
that  the  plaintiff  was  attending  the  pauper,  and 
his  failure  to  make  any  objection  was  sufficient 
to  raise  the  presumption  of  a  previous  request. 

In  Wing  V.  Mill,  1  Barn.  &  Aid.  104,  it  was 
lield  that  a  promise  by  the  overseer  of  the  poor 
jifter  the  death  of  a  pauper,  who,  during  an 
illness  in  another  parish,  received  a  weekly  al- 
lowance from  the  former  parish  to  pay  an 
apothecary  who  had  attended  him,  is  founded  on 
a  legal,  as  well  as  a  moral,  consideration.  The 
decision  is  upon  the  ground  that  the  conduct  of 
the  overseer  amounted  to  an  acknowledgment 
on  his  part  that  the  plaintiff  had  attended  upon 
bis  wish  and  upon  his  responsibility. 

4.  Promise  to  remedy  mistake  or  hardships,  or 
to  supptemcnt  past  agreement. 

The  Illinois  supreme  court  In  Spear  v.  Grif- 
fith, 86  III.  552,  seems  to  regard  a  mere  moral 
obligation  as  sufficient  to  sustain  a  promise. 
In  that  case  the  price  of  a  tract  of  land  had  been 
fixed  upon  the  hypothesis  that  It  contained  a 
certain  number  of  acres,  and  after  the  discovery 
of  a  deficiency  in  the  amount  the  grantor  prom- 
ised to  pay  for  the  same.  The  court  said  that 
It  was  not  necessary  to  inquire  whether  there 
was  a  legal  obligation  to  pay  for  the  deficit,  as 
at  all  events  there  was  a  moral  obligation,  and 
that  the  promise  based  on  it  created  a  legal  ob- 
ligation. 

This  decision  seems  to  be  in  direct  opposition 
to  the  general  principle,  and  is  contrary  to  the 
following  decisions  on  the  same  point. 

A  subsequent  promise  by  a  grantor,  if  there 
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should  be  any  deficiency  In  the  quantity  of  the 
land  to  make  it  right,  is  void,  as  not  being 
founded  on  a  sufficient  consideration,  where 
the  deed  conveyed  a  parcel  in  gross  for  a  speci- 
fied sum.  although  the  price  had  been  fixed  upon 
the  representation  and  hypothesis  that  the  par- 
cel contained  a  specified  number  of  acres.  Wit- 
Hams  V.  Hathaway,  19  Pick.  387. 

Where  land  is  sold  and  de8crit>ed  in  a  deed  as 
"supposed  to  contain"  a  certain  quantity,  and 
a  deficiency  is  afterwards  discovered,  there  Is 
no  obligation  on  the  grantor  to  compensate  the 
grantee  for  such  deficiency ;  and  a  promise  to 
pay  for  the  bame  is  without  consideration,  and 
will  not  support  an  action  of  assumpsit.  Smith 
V.  Ware,  13  Johns.  257. 

A  subsequent  promise  by  the  grantee  of  land 
to  pay  the  grantor  the  difference  between  the 
price  agreed  upon  and  the  amount  the  former 
supposed  the  property  was  worth  is  invalid  and 
without  consideration  in  the  absence  of  any 
fraud  or  concealment.  Geer  v.  Archer,  2  Barb. 
424,  supra,  I.  a.    . 

A  subsequent  promise  by  the  seller  of  an  in- 
terest in  a  firm  to  allow  the  buyer  a  certain 
sum  because  of  a  mistake  in  the  partnership 
accounts  is  without  consideration,  in  the  ab- 
sence of  fraud,  since  a  mere  moral  obligation 
is  insufficient  to  support  a  promise.  Eakin  v. 
Fenton,  15  Ind.  59. 

A  promise  by  the  vendor  after  a  complete 
rescission  of  the  contract  to  repay  a  sum  of 
money  which  had  been  paid  towards  the  land 
Is  a  nudum  pactum.  Fulke  v.  Fulke,  52  X.  C. 
(7  Jones,  L.)  407.  The  court  in  this  case  did 
not  allude  to  the  question  of  moral  considera- 
tion, but  said  that  the  test  was  in  the  in- 
quiry whether  there  was  any  benefit  to  the  party 
promising,  or  inconvenience  to  the  other  party 
when  the  promise  was  made. 

Where  a  broker  has  positively  and  unqualified- 
ly assumed  a  sale,  made  on  credit,  as  cash  In 
hand,  and  on  that  basis  has  paid  the  consignor, 
an  express  promise  by  the  latter  to  refund  the 
money,  after  the  purchaser  has  become  insolv- 
ent and  unable  to  pay  the  purchase  price.  Is  a 
mere  nudum  pactum.  Jackson  v.  Bissonette,  24 
Vt.  611. 

Cardwell  t.  Strother,  Lltt.  Sel.  Cas.  429,  12 
Am.  Dec.  326,  however,  held  that  if  a  warranty 
in  a  deed,  through  mistake,  imposed  less  obli- 
gation on  the  grantor  than  was  intended  by  the 
parties,  he  was  under  a  moral  obligation  to  cor- 
rect the  mistake;  and  that  moral  obligation  Is, 
in  itself,  sufficient  to  support  an  agreement  to 
do  what  the  parties  originally  intended  aboald 
be  done. 

While  the  court  seems  to  take  the  view  that 
the  mere  moral  obligation  was  sufficient.  It 
would  s^era  that  under  the  circumstances  there 
may  have  t>een  a  remedy  in  equity  to  correct  the 
mistake,  and,  if  so,  the  case  would  have  been 
taken  out  of  the  general  principle  by  the  ex- 
ception applicable  to  obligations  that  have  an 
equitable  as  well  as  a  moral  basis.  See  infra, 
U.  b,  7  (c». 

The  following  case,  however,  is  not  suscepti- 
ble of  such  a  distinction. 

If  a  contract  has  been  obtained  by  mistake, 
or  if,  through  change  of  circumstances,  it  la 
deemed  to  operate  oppressively,  an  agreement 
to  make  an  additional  compensation,  or  to  annul 
or  modify  it,  is  not  invalid  for  want  of  con- 
sideration. Galveston  v.  Galveston  City  R.  Co. 
46  Tex.  435. 

A  purchase  of  a  horse  at  the  request  of  the 
seller,  without  a  warranty,  is  no  consideration 
for  a  subsequent  promise  that  the  horse  was  free 
from  defects.  Roscoria  v.  Thomas,  8  Q.  B. 
234,  2  Gale  &  D.  508,  6  Jur.  929*. 

Lord  Denman,  Ch.  J.,  said :  *'It  may  be  taken 
as  a  general  rule,  subject  to  exceptions  not  ap- 
plicable to  this  case,  that  the  promise  must  be 


1901. 


Trimble  v.  Rudt. 


859 


eoextenslTe  with  the  consideration;'*  and  he 
tben  pointed  out  that  in  the  present  case  the 
only  promise  that  would  result  from  the  con- 
sideration as  stated,  and  be  coextensive  with  it, 
voaid  be  to  deliver  the  horse  on  request. 

A  subsequent  warranty  after  a  completed  sale 
!■  void  unless  some  new  consideration  be  given 
to  support  it.  Summers  v.  Vaughan,  35  Ind. 
323,  9  Am.  Rep.  741. 

A  promise  by  a  vendor  of  a  slave  after  the 
latter  had  been  discovered  to  be  unsound,  either 
to  cure  him  or  refund  the  price,  is  void  for 
vant  of  a  consideration,  where  there  was  neith- 
«r  a  warranty  of  soundness  nor  fraud  in  the 
sale.  Hatcheil  v.  Odom,  19  N.  C.  (2  Dev.  &  B. 
L.f  302. 

5.  Miictllaneous  ittHtances. 

A  promise  by  sons  to  pay  a  note  of  their  de- 
based father  is  a  nudum  pactum^  and  unen- 
,  forceable  where  the  deceased  left  no  estate  out 
of  which  the  note  could  have  been  paid. 
Schroeder  v.  Fink,  «0  Md.  436  ;  Parker  v.  Carter, 
4  Munf.  273,  6  Am.  Dec.  513. 

The  mere  fact  that  a  father  was  discharged 
In  bankruptcy  and  died,  leaving  a  debt  unpaid, 
does  not  Impose  such  a  strong  moral  obligation 
on  the  children  to  pay  the  same  as  will  support 
their  promise  to  do  so,  under  provision  of  the 
(jeorgia  Code  declaring  a  good  consideration  to 
be  sncb  as  is  founded  on  natural  duty  and  af- 
fection, or  on  a  strong  moral  obligation.  Mc- 
Elven  v.  Sloan,  56  Ga.  208. 

Schnell  v.  Neil.  17  Ind.  29,  79  Am.  Dec,  453, 
held  that  neither  the  fact  that  the  wife  of  de- 
fendant had  bequeathed  certain  legacies  to  the 
promisees,  nor  the  expressed  consideration  of 
love  and  affection  he  bore  her,  nor  the  fact  that 
she  had  done  her  part  in  the  acquisition  of  his 
property,  constituted  a  consideration  to  sup- 
port his  agreement  to  pay  the  legacies,  she  hav- 
ing left  no  property  out  of  which  they  could  be 
paid. 

A  mere  moral  obligation  to  pay  money  is  not 
a  sufficient  consideration  for  a  note  as  between 
the  parties,  lliere  must  be  a  consideration 
esteemed  valuable  at  law  before  an  express 
promise  can  create  or  revive  a  legal. liability. 
Nightingale  v.  Barney,  4  G.  Greene,  106. 

A  promise  by  the  husband  to  his  wife  upon 
h«r  death-bed  that  their  son  should  have  cer- 
tain property  creates  a  mere  moral  obligation, 
and  is  not  a  valuable  consideration  for  a  subse- 
quent deed  to  the  son  which  will  support  it 
against  aji  attack  by  a  second  wife  upon  the 
ground  that  It  was  fraudulent  as  to  her.  Peek 
T.  Peek,  77  Cal.  106,  1  L.  R.  A.  185,  19  Pac.  227. 

A  note  given  by  a  father  to  his  son  in  pur- 
ported consideration  that  the  latter  should 
cease  forever  to  complain  of  the  distribution 
that  the  former  had  made  of  his  property  is 
without  sufficient  consideration  to  support  it. 
^lilte  T.  Uluett,  24  Eng.  L.  &  Eq.  434. 

Pierce  ▼.  Walton,  20  Ind.  App.  66,  50  N.  E. 
309.  held  that  the  legal  and  moral  duty  resting 
upon  a  purchaser  of  coal  to  protect  the  barges 
of  the  seller  from  ice  was  a  sufficient  considera- 
tion to  support  his  express  promise  and  agree- 
ment to  do  80.  The  court  used  language  Indi- 
cating that  it  regarded  the  mere  moral  obliga- 
tion as  sufficient.  The  cases  cited,  however, 
are  those  in  which  the  consideration  was  equit- 
able, and  not  merely  moral. 

Id  Gay  v.  Botts.  13  Bush,  299,  the  defend- 
ant's wife,  before  her  death  requested  him  to 
pay  a  sped  tied  sum,  which  she  had  inherited 
from  her  ancestors,  to  the  plaintiff,  her  niece, 
who  had  attended  her  during  her  last  iUness. 
After  his  wife's  death  the  defendant  said  he 
would  comply  with  the  request,  but  subsequently 
refused  to  do  so.  The  effort  was  to  have  that 
promise  regarded  as  fixing  the  compensation  for 
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the  niece's  services,  but  the  court  held  that  the 
promise  was  not  founded  on  the  value  of  such 
services  but  upon  the  written  request,  and  de- 
nied the  plaintiff  any  relief.  The  opinion  said 
that  it  was  not  pretended  that  the  written  re- 
■lucst  was  binding,  and  that  it  was  also  consid- 
ered that  there  was  no  consideration  for  the  sub- 
sequent promise  to  comply  with  it. 

The  moral  obligation  to  provide  for  a  wife 
or  children  constitutes  such  a  meritorious  con- 
sideration as  will  induce  specific  performance  of 
an  agreement  In  their  favor ;  but  the  rule  does 
not  extend  to  collateral  relations.  Buford  v. 
McKee,  1  Dana,  108.  The  agreement  sought 
to  be  enforced  in  this  case  was  a  covenant  by 
a  person,  since  deceased,  to  convey  land  to  his 
nephew.  The  court  refused  the  relief,  saying 
that  the  whole  foundation  of  the  principle  which 
turns  mere  gratuitous  engagements  and  volun- 
tary promises  of  bounty  and  munificence  into 
contracts  of  obligatory  efficacy  is  of  such  doubt- 
ful equity  that  no  disposition  was  felt  to  carry 
it  further  than  it  had  already  gone. 

In  Graves  v.  Graves,  7  B.  Mon.  213,  the  court, 
while  conceding  that  the  fraternal  relation  of 
love  and  affection  between  the  children  of  a 
testator  would  not  constitute  a  sufficient  con- 
sideration to  sustain  a  written  promise  by  some 
of  them  to  raise  a  fund  to  make  one  equal  with 
the  others,  and  doubting  whether  the  additional 
fact  that,  by  the  will  of  their  father,  one  of  the 
brothers  against  whom  the  agreement  was 
sought  to  be  enforced  had  received  more  of  the 
estate  than  the  promisee  would  furnish  a  valu- 
able consideration,  upheld  and  enforced  the 
agreement  as  to  him  upon  the  ground  that  it 
had  been  performed  by  some  of  the  other  chil- 
dren. 

A  subsequent  promise  by  a  former  executor  of 
an  estate  to  make  good  a  loss  occasioned  by  a 
loan  made  by  him  in  behalf  of  the  estate  is  with- 
out consideration.  Tucker  v.  Haughton,  9  Cush. 
?50. 

A  promise  by  a  husband  after  the  death  of 
his  wife  to  pay  her  children  a  certain  amount 
which  was  equal  to  that  which  she  brought  him 
at  marriage,  and  which  by  the  law  then  in  force 
became  his  absolute  property,  is  without  consid- 
eration.    Murphy's  Estate,  11  Phila.  2. 

In  Clark  v.  Herring  (1812)  5  BInn.  33,  the 
court  held  that  assets  were  a  sufficient  consid- 
eration for  a  personal  promise  by  one  wYio  was 
an  executor  to  pay  a  legacy,  and  would  sup- 
port an  action  to  charge  him  de  bonis  propriis. 
It  was  held  in  this  case  that  an  executor 'who 
has  assets  in  his  hands  Is  under  a  moral  obli- 
gation, and  under  a  legal  obligation,  to  pay  the 
legacy,  and  that  "a  moral  obligation  alone  Is  a 
sufficient  consideration  for  an  assumption.'* 
The  court,  however,  did  not  rest  the  liability  in 
this  case  solely  upon  the  moral  obligation ;  but 
pointed  out  that  the  defendant  could,  even  with- 
out the  promise,  have  been  held  personally 
liable,  t'hough  in  a  roundabout  way. 

An  agreement  by  a  husband,  upon  receiving 
from  trustees  the  payment  of  a  legacy  made  lo 
his  wife,  to  secure  the  money  for  her  separate 
use,  is  founded  upon  an  equitable  duty,  such  as 
would  be  enforced  by  a  court  of  equity  ;  and  that 
alone  Is  sufTicient  to  give  It  efficacy  even  In  a 
court  of  law.  State  use  of  Stevenson  v.  Relgart, 
1  Gill,  1,  39  Am.  Dec.  628.  Here,  it  will  be 
observed,  there  was  something  more  than  a  mere 
moral  duty. 

In  Scott  V.  Carruth,  9  Yerg.  418,  the  court 
expressed  the  opinion  that  where  a  guardian 
Is  morally  bound,  though  not  legally  liable,  to 
make  good  a  loss  suffered  by  his  ward,  a  prom- 
issory note  given  by  him  for  the  purjiose  of 
making  good  that  loss  Is  founded  on  a  sufficient 
consideration.     This,  however.  Is  obiter  dictum. 
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as  the  court  held  that  the  guardian  was  under 
a  legal  liability  at  the  time  he  gave  the  note. 

A  note  given  for  the  consideration  that  the 
maker  felt  in  honor  bound  to  reimburse  the 
payee  for  the  loss  the  latter  had  suffered  through 
brokers  recommended  by  the  former  is  not  en- 
forceable as  between  the  parties,  because  the 
maker's  sense  of  honor  is  not  a  valuable  con- 
sideration. Morris  v.  Norton,  21  C.  C.  A.  663, 
48  U.  S.  App.  730,  76  Fed.  912. 

That  one  made  an  unfortunate  bargain  under 
the  influence  of  advice  honestly  given  by  an- 
other does  not  furnish  a  consideration  for  a 
promise  by  the  latter  to  forgive  a  debt  due  from 
the  former.  Johnson  v.  Johnson,  10  N.  C.  (3 
Hawks)  656.  The  court  held  in  this  case  that 
there  was  not  even  a  moral  obligation. 

There  is  no  moral  obliquity  In  the  statement 
of  an  honest  belief  respecting  a  business  enter- 
prise, and  no  legal  or  moral  obligation  is  cre- 
ated which  will  constitute  a  sufficient  considera- 
tion to  support  a  promise  to  indemnify  one  from 
loss  by  reason  of  an  unfortunate  investment  in 
reliance  on  such  statement.  Martin's  Estate, 
181  Pa.  638,  18  Atl.  987. 

A  promise  by  one  who  purchased  tin  for,  and 
at  the  special  request  of,  another,  and  delivered 
it  to  him  in  the  same  condition  in  which  it  was 
purchased,  to  pay  a  certain  amount  on  account 
of  defects  in  the  tin,  has  neither  a  prior  moral 
nor  equitable  obligation  to  support  it.  Hawley 
V.  Farrar,  1  Vt.  420. 

A  promise  by  the  huslMind,  after  default, 
under  a  mortgage  of  the  homestead  which  was 
absolutely  void  because  not  executed  by  the  wife 
in  the  manner  required  by  law,  to  pay  rent  to 
the  mortgagee,  in  the  absence  of  any  new  con- 
sideration, is  without  consideration,  and  does 
not  create  the  relation  of  landlord  and  tenant. 
Strauss  v.  Harrison,  70  Aiai  824. 

The  duty  of  surrendering  a  note  after  a  set- 
tlement Is  a  moral,  and  not  a  legal,  one,  and 
is  not  a  good  consideration  for  a  promise,  and 
will  not  sustain  an  action  to  recover  the  amount 
subsequently  realized  on  a  judgment  taken  by 
default  upon  the  note.  Qreenabaum  v.  Elliott, 
60  Mo.  25. 

A  promise  by  a  wife  to  pay  for  grain  previous- 
ly furnished  on  her  husband's  credit,  but  used 
for  horses  owned  by  her.  Is  not  supported  by  a 
consideration.  Stevens  v.  Mayt)erry,  82  Me. 
66,  19  AtJ.  92. 

That  goods  were  bought  for  and  used  by  a 
certain  person  upon  the  credit  of  another  does 
not  iLfford  such  a  moral  obligation  as  will  sup- 
port a  subsequent  parol  promise  to  the  seller 
of  the  goods  to  pay  for  them.  Hendricks  v. 
Robinson,  66  Miss.  604,  81  Am.  Rep.  882,  supra, 
I.  a. 

Where  defendant  promised  to  pay  to  plaintiff 
a  specified  sum  if  the  former  should  procure  a 
college  to  be  located  on  a  certain  tract,  and 
after  the  college  had  been  permanently  located 
upon  another  tract  the  defendant  made  a  new 
promise  to  pay  the  amount  of  his  subscription 
notwithstanding  the  change  of  location,  the  new 
promise  Is  not  enforceable  in  the  absence  of  any 
new  consideration.  Schuler  v.  Myton,  48  Kan. 
282.  20  Pac.  163. 

A  promise  by  a  party  to  an  arbitration  to  al- 
low the  other  party  an  additional  credit  above 
that  allowed  by  the  arbitrators  is  without  con- 
sideration. Patton  V.  Qarrett,  116  N.  C.  847, 
21  S.  E.  670. 

A  promise  by  plaintiff  in  execution  that  de- 
fendant may  redeem-  property  sold  thereunder, 
if  It  has  no  other  consideration  than  kind  feel- 
ing, is  not  enforceable.  Blackburn  v.  Collins, 
12  B.  Mon.  16. 

However  the  principal  may  be  bound  in  hon- 
or, he  Is  not  bound  in  law,  to  pay  his  agent  any- 
thing more  than  the  amount  agreed  upon  for 
his  ser>'Ices,  and  a  promise  after  performance 
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to  pay  him  more  Is  void  for  want  of  considera- 
tion. Fisher  v.  Harrlsburg  Gas  Co.  1  Pearson 
(Pa.)  lis. 

In  Glass  v.  Beach  (1833)  6  Vt.  172.  the  court 
said  that  the  moral  obligation  of  defendant  to 
indemnify  plaintiff  for  costs  incurred  In  an  ac- 
tion agatost  the  plaintiff  upon  a  claim  which 
the  defendant  had  agreed  to  pay  was  a  suffi- 
cient consideration  for  his  express  undertal^ns 
to  do  80k  even  If  there  were  no  other  Induce- 
ments. 

If  one  person,  without  law  and  without  rights 
makes  use  of  another's  name  in  a  suit,  by  rea- 
son of  which  the  latter  becomes  subject  to  the 
payment  of  a  bill  of  costs,  there  can  be  no  doubt 
that  the  former  would  be  under  a  moral,  if  not 
a  legal,  obligation  to  Indemnify  him ;  and  either 
Is  a  sufficient  consideration  for  a  promise  to  do 
80.     Blodget  V.  Skinner   (1848)    15   Vt.  716. 

c.  Summary, 

While,  as  has  been  shown,  the  courts  have 
frequently  asserted  the  doctrine  that  a  mere 
moral  obligation  is  not  a  sufficient  consideration 
for  a  promise,  the  phrase  "moral  obligation,'*^ 
as  here  used.  Is  to  be  understood  in  a  narrow, 
restricted  sense ;  and,  perhaps,  all  that  can  be 
asserted  of  the  cases  thus  far  cited  Is  that  they 
support  the  doctrine  only  as  applied  to  a  prom- 
ise by  one  who,  except  as  he  may  Yte  benefited 
by  the  discharge  of  his  moral  obligations,  doe» 
not  at  any  time,  either  before,  at  the  time  of,  or 
after,  the  promise,  receive  any  benefit  that  bas- 
net already  been  exhausted  by  having  consti- 
tuted the  consideration  of  a  prior,  enforceable 
promise,  express  or  Implied. 

There  is  a  sense  In  which  the  obligation  rest- 
ing upon  one  who  has  received  a  benefit,  other 
than  that  resulting  from  the  mere  discbarge- 
of  his  moral  obligations,  under  such  circum- 
stances as  to  Impose  no  enforceable  legal  duiy 
upon  him,  is  a  moral  one  only;  but  the  doc- 
trine cannot  be  broadly  asserted  to  cover  obliga- 
tions of  this  class,  though,  as  shown  in  division 
II.,  it  has  been  extended  to  some  of  them. 

The  distinction  here  suggested  Is  between 
what  may  be  termed  mere  moral  benefits,  or 
legal  benefits  that  have  already  been  exhau8te<f 
by  having  formed  a  consideration  for  a  prior 
promise,  express  or  implied,  and  legal  benefits, 
that  have  never  been  so  exhausted  because  no 
enforceable  contract  has  ever  been  based  upon 
them.  It  will  be  observed  that  In  some  of  the 
foregoing  cases  it  is  said  that  a  moral  (xmHd- 
eraiion  will  not  support  a  promise,  not  that  a 
moral  ohli^jaiion  is  insufficient.  Perhaps,  for  the 
purpose  of  a  general  principle,  universally  appli- 
cable, it  would  be  more  correct  to  say  that  •» 
mere  moral  benefit  will  not  constitute  a  consid- 
eration for  a  subsequent  express  promise,  than 
to  say  that  a  moral  obligation  will  not  consti- 
tute such  a  consideration,  since  a  moral  obliga- 
tion may  spring  from  a  legal  benefit,  and,  a» 
will  be  shown  In  division  II.,  promises  baaed  on 
such  moral  obligations  have  often  been  upheld. 
This  distinction  between  moral  obligations  aris- 
ing from  a  legal  benefit,  and  those  arising  fron» 
a  moral  benefit,  may  be  what  the  South  Caro- 
lina supreme  court  had  In  mind  when  it  re- 
marked in  Ferguson  v.  Harris,  30  S.  C.  323,. 
17  S.  E.  782.  which  Involved  the  validity  of  a 
subsequent  promise  to  pay  for  lumber  used  with- 
out the  promisor's  consent  In  the  construction  of 
her  house :  Whatever  may  be  the  rule  else- 
where, the  "rule  in  South  Carolina  Is  that  a 
moral  obligation  Is  a  sufficient  consideration  to 
support  an  express  assumpsit  made  after  the 
obligation  incurred.  It  is  equivalent  to  a  pre- 
vious request.  But  it  must  be  such  an  obliga- 
tion as  is  denominated  by  moralists  'perfect :" 
an  obligation  of  Justice,  and  not  of  benevolence 
or  piety  merely." 
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The  criterion  which  determines  whether  a 
benefit  Is  legal  or  moral  In  the  sense  here  In- 
tended Is  to  be  foond  In  the  answer  to  the  ques> 
tlon  whether  It  would  support  a  contemporane- 
008  promise  without  reference  to  any  element 
of  detriment  to  the  promisee.  Of  course,  if 
thAt  element  appears,  the  question  furnishes  no 
criterion,  for,  assuming  that  the  benefit  to  the 
promisor  is  purely  moral,  yet  if  that  benefit 
has  heen  conferred  In  reliance  on  a  contempo- 
nneous  promise,  and  the  promisee  has  suffered 
i  detriment  thereby,  that  detriment  is  a  suffi- 
cient legal  consideration,  and  would  be  even  if 
the  promisor  received  no  benefit,  legal  or  moral. 
This  may  be  Illustrated  by  a  hypothetical  case. 
If  one  should  promise  to  pay  for  the  past  sup- 
port of  a  mere  stranger  to  whom  he  was  under 
no  obligation,  the  promise  would,  without  doubt, 
i»e  inTslid  for  want  of  a  consideration,  as  shown 
In  the  authorities  preYiously  cited ;  but  if  the 
promise  preceded  the  serrices  it  would  undoubt- 
edly be  valid,  not  because  of  any  benefit,  legal 
or  moral,  to  the  promisor,  but  because  of  a  det- 
riment to  the  promisee. 

II.  The  exoepfiont. 

a.  Oenerally, 

If  the  phrase  "moral  obligation"  were  to  be 
confined  to  obligations  which  arise  wholly  from 
1  moral  benefit,  excluding  those  arising  from  a 
ieg&I  benefit  conferred  under  such  circum- 
Ktances  as  not  to  raise  an  enforceable  legal 
obligation,  it  would  seem  that  there  would  be  no 
fxcepiion  to  the  doctrine  stated  In  division  I.; 
but  using  that  phrase  in  a  broader  sense,  as  the 
tntithesis  of  an  "enforceable  legal  obligation," 
there  is  a  very  comprehensive  exception,  though, 
u  applied  by  the  cases,  it  is  not  comprehensive 
raoDgh  to  exclude  from  the  doctrine  all  moral 
obligations  arising  from  legal  benefits  conferred 
nnder  such  circumstances  as  not  to  create  an 
enforceable  legal  obligation.  The  statement  of 
the  doctrine  and  exception  in  the  note  to  Wen- 
nail  V.  Adney,  8  Bos.  &  P.  247,  already  alluded 
to,  his  been  often  approved,  and  is,  perhaps,  as 
accarate  as  any  that  has  been  made  since. 
The  objection  to  most,  if  not.  all,  of  the  state- 
ments is  that  while  they  purport  to  furnish  a 
general  and  universal  ^  test,  they  are  framed 
vlth  a  particular  class  or  classes  of  cases  in 
^le«r,  and  by  falling  to  except  other  classes 
leave  the  general  doctrine  In  too  comprehensive 
a  form. 

Parke,  R.,  In  Earle  v.  Oliver,  2  Exch.  90,  said : 
The  strict  rule  of  common  law  was  no  doubt 
departed  from  by  Lord  Mansfield  in  Hawkes  v. 
Saonders,  1  Cowp.  200,  and  Atkins  v.  Hill,  1 
Cowp.  288.  The  principle  of  the  rule  laid  down 
by  Lord  Mansfield  is,  that  where  the  considera- 
tion was  originally  beneficial  to  the  party 
promising,  yet.  If  he  be  protected  from  liability 
by  aome  provision  of  the  statute  or  common  law 
meant  for  hla  advantage,  he  may  renounce  the 
benefit  of  that  law ;  and  if  he  promises  to  pay 
the  debt,  which  is  only  what  an  honest  man 
ought  to  do,  he  Is  then  bowid  by  the  law  to 
perform  It." 

It  Is  true  that  a  mere  moral  obligation,  al- 
^hoQgh  coupled  with  an  express  promise,  is  not 
A  tufllcient  consideration  to  support  a  contract 
■Story,  Promissory  Notes,  |  185)  ;  but  a  moral 
obligation,  tn  this  sense,  we  understand  to  be 
one  which,  if  connected  with  an  express  prom- 
ise to  pay  at  the  time  of  Its  creation,  could  not 
hare  been  enforced  for  the  want  of  a  sufficient 
coBsidefatlon  alone,  and  not  from  any  defense 
vhlcb  the  law  would  allow,  but  not  require,  the 
party  against  whom  it  existed  to  assert.  Carr 
V.  Wyley,  23  Ala.  821. 

A  mere  moiml  consideriDitlon  will  not  support 
to  express  pnomlse.  A  valid  consideration  must 
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have  at  one  time  existed  creating  a  legal  duty 
or  obligation  barred  at  the  time  of  the  promise 
by  some  positive  rule  of  law.  Turlington  v. 
Slaughter,  54  Ala.  105. 

A  pervious  express  promise  which  creates  a 
moral  obligation,  and  which  could  have  been  en- 
forced by  action  but  for  some  positive  rule  of 
law,  or  have  been  made  available  in  a  defense, 
may  constitute  a  sufficient  consideration,  but 
when  the  original  act  or  contract  is  void  be- 
cause prohibited  by  law  it  cannot  be  regarded 
as  a  sufficient  consideration  to  support  a  ratifi- 
cation. Union  Nat.  Bank  v.  Hartwell,  84  Ala. 
870,  4  So.  156. 

Daggett,  J.,  in  Cook  v.  Bradley,  7  Conn.  57, 
18  Am.  Dec.  70,  supra,  I.  b,  1,  said  that  it  could 
not  be  denied  that  many  distinguished  Judges 
have  laid  down  the  principle  that  moral  obliga- 
tlon  alone  is  sufficient  consideration  to  support 
a  contract,  but  that  the  cases  cited  in  illustra- 
tion of  those  positions  were  all  cases  where  a 
prior  legal  obligation  had  existed,  but  by  reason 
of  some  statute,  or  stubborn  rule  of  law,  It 
could  not  be  enforced,  as  a  promise  to  pay  a  debt 
barred  by  bankruptcy,  or  the  statute  of  limlta^ 
tions,  or  a  promise  of  an  adult  to  pay  a  debt 
contracted  during  minority.  In  all  these  in- 
stances a  good  consideration  existed;  for  each 
had  received  a  benefit. 

When  one  person  has  voluntarily  received  a 
benefit  from  another,  not  gratuitously  conferred, 
or  has  been  the  occasion,  without  sufficient  ex- 
cuse, of  loss  or  injury  to  another,  there  rests 
a  moral  obligation  to  compensate  htm  for  the 
benefit  received  or  the  loss  occasioned.  And 
the  law  would  enforce  the  performance  of  this 
duty,  if  some  statute  and  rule  of  public  policy 
providing  for  the  general  good,  even  at  the 
expense  of  individual  loss,  did  not  interpose. 
In  such  cases  the  statute  or  rule  of  law  would 
not  be  violated,  if  the  person  who  had  received 
the  benefit,  or  occasioned  the  loss,  should  volun- 
tarily make  compensation.  And  when  he  has 
promised  to  make  compensation,  the  moral 
obligation  arising  out  of  such  benefit  received, 
or  loss  occasioned,  will  be  a  sufficient  consid- 
eration for  it.  Famham  v.  O'Brien,  22  Me, 
475,  infra,  II.  b,  8. 

A  mere  moral  duty  is  not  sufficient  to  sup- 
port an  express  promise ;  but  where  there  is  a 
pre-existing  obligation  to  pay,  either  legal  or 
equitable,  which  cannot  be  enforced,  and  the 
party  promises,  notwithstanding  he  may  be  ex- 
empted from  all  liability  by  operation  of  law, 
the  former  liability,  in  connection  with  the 
honesty  and  rectitude  of  the  thing,  forms  suffi- 
cient consideration  to  support  the  promise.  In' 
gersoli  V.  Martin.  58  Md.  67,  42  Am.  Rep.  322, 

To  constitute  a  moral  obligation  the  consid- 
eration for  an  express  promise  which  may  be 
enforced  In  a  court  of  law  there  must  have  been 
some  pre-existing  legal  obligation.  This  legal 
obligation  may  have  ceased  to  have  force  by  rea- 
son of  some  statutory  bar,  as  in  the  case  of  the 
statute  of  limitations,  but,  there  having  been 
once  a  legal  obligation,  the  moral  obligation  is 
sufficient  to  revive  the  liability  by  means  of  a 
new  promise.     Dodge  v.  Adams,  10  Pick.  420. 

This  statement  of  the  exception  seems  too 
restricted  if  it  is  intended  to  be  limited  to  cases 
where  there  was  at  one  time  an  enforceable  legal 
obligation. 

A  moral  obligation  by  itself  is  not  a  good 
consideration  for  a  promise.  To  impart  to  it 
any  binding  character  there  must  be  some  ante- 
cedent legal  liability  to  which  it  can  attach, 
Greenabaum  v.  Elliott,  60  Mo.  25. 

A  moral  obligation  is  a  sufficient  considera- 
tion to  support  a  promise  if  founded  upon  a 
prior  legal  or  equitable  claim.  Cameron  v. 
Fowler,  5  Hill,  309. 

The  court  in  Hatchell  v.  Odom,  10  N.  C.  (2 
Dev.  &  B.  L.)  302,  9upra,  I.,  said :     "Those  du- 
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(ties  which  are  plain,  definite,  and  positive,  and 
which  can  be  practically  enforced  in  the  busi- 
ness of  life,  are  recognized  as  legal  obligations, 
Jtnd  an  undertalcing  to  perform  them  is  raised 
through  the  fiction  of  an  Implied  promise. 
There  is,  however,  a  class  of  cases  where,  al- 
though the  moral  obligation  may  be  plain  and 
perfect  and  ordinarily  a  subject  for  legal  en- 
forcement, yet  its  performance  cannot  be  com- 
pelled, because  of  some  rule  of  public  policy, 
iind  where,  therefore,  the  law  will  not  imply  a 
promise.  If,  however,  in  these  cases  a  promise 
he  afterwards  made,  when  the  interdict  shall 
have  been  removed,  so  that  allowing  legal  valid- 
ity to  the  promise  will  not  conflict  with  the  rule, 
there  is  no  longer  a  difficulty  in  enforcing  it/* 
Jitter  citing,  by  way  of  illustration,  the 
£ase  of  a  new  promise  where  the  original 
promise  was  unenforceable  because  of  infancy  or 
4;overti:re,  the  court  continues :  "In  these  cases, 
the  express  promise  gives  an  original  cause  of 
miction,  although  there  never  was  an  antecedent 
legal  obligation  ;  not  merely  because  there  was 
M  former  moral  obligation,  but  because  there  was 
it  former  moral  colligation  which  would  have 
liad  legal  efficacy,  out  for  temporary  causes  re- 
moved before  the  new  promise  was  made." 
Again :  "But  it  la  believed  that  a  promise, 
4iowever  express,  must  be  regarded  as  a  nude 
pact,  and  not  binding  In  law,  if  founded  solely 
4>n  considerations,  which  the  law  holds  alto- 
gether insufficient  to  create  a  legal  obligation ; 
.and  from  which,  therefore,  it  refuses  to  raise 
Xhe  inference  of  a  promise  against  any  person." 

A  mere  gratuity,  which,  without  a  special 
promise,  would  not  In  law  imply  a  promise  to 
pay,  i3  not  a  good  consideration  to  support  an 
express  promise  to  pay — or,  in  other  words,  a 
jncre  moral  obligation,  where  a  legal  obligation 
never  existed — is  not  a  good  consideration  for 
fin  express  promise.  Ilamor  v.  Moore,  8  Ohio 
fit.  23U. 

A  moral  obligation  will  lay  a  foundation  for 
fln  express  promise  only  where,  in  the  forum 
4>f  conscience  and  in  the  forum  of  law,  the  party 
would  have  been  bound  to  do  the  thing  prom- 
ised had  he  not  lieen  released,  or  rendered  un- 
Able  to  contract  by  mere  positive  law.  Lewis  v. 
Simons,  1  Handy  (Ohio)  82. 

To  constitute  a  moral  obligation  the  consid- 
eration of  an  express  contract  which  may  be 
enforced  by  an  action  at  law,  there  must  have 
heen  some  pre-existing  legal  obligation.  This 
legal  obligation  may  have  ceased  to  have  force 
t>y  reason  of  the  statute, of  limitations  or  the 
like ;  but,  there  having  been  a  legal  obligation, 
the  moral  obligation  is  sufficient  to  revive  the 
iiabillty  by  means  of  an  express  promise.  Nine 
V.  Starr,  8  Or.  49. 

The  court  in  Smith  v.  Tripp,  14  R.  I.  112. 
says  that  the  true  doctrine  has  never  l>een  bet- 
ter stated  than  by  Lord  Denman  in  Beaumont 
w.  Reeve,  8  Q.  B.  483,  15  L.  J.  Q.  B.  N.  S.  141, 
10  Jur.  284 :  "An  express  promise  cannot  be 
-supported  by  a  consideration  from  which  the 
Jaw  could  not  imply  a  promise,  except  when  the 
express  promise  does  away  with  a  legal  suspen- 
•sion  or  bar  of  a  right  of  action  which,  but  for 
«uch  suspension  or  bar,  would  be  valid." 

In  Steliblns  v.  Crawford  County,  02  Pa.  289, 
it?  Am.  Rep.  687,  the  court  states  the  rule  thus : 
"A  moral  obligation  Is  sufficient  to  support  an 
express  promise,  where  there  has  been  a  pre- 
existing obligation  which  has  become  inopera- 
tive by  positive  law.  Express  promises,  founded 
4>n  pre-existing  equitable  obligations,  may  be 
enforced  as  founded  on  good  consideration. 
They  roorely  remove  an  impediment  erected  by 
law  to  the  recovery  of  debts  honestly  due,  but 
which  the  statute  law  and  public  policy  protect 
jthe  debtors  from  being  compelled   to  pay." 

losing  the  phrase  "moral  obligation"  as  the 
Antithesis  of  an  "enforceable  legal  obligation," 
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it  is  apparent  that  there  are  many  classes  of 
promises  which  must  be  brought  within  the  ex- 
ception if  they  are  to  be  sustained. 

b.  Concrete  application  of  emceptiong. 

1.  New  promise  after  bar  of  limitation. 

Thus  the  familiar  and  uncontradicted  rule 
that  upholds  a  new  promise  after  the  bar  of  the 
statute  of  limitations  has  often  been  expressly 
put  upon  the  ground  that,  though  the  debt  Is 
not  legally  enforceable,  there  is  still  a  moral 
obligation  which  comes  within  the  exception  to 
the  general  rule,  and  is  sufficient  to  sustain  the 
new  promise.  It  would  be  a  work  of  superero- 
gation to  cite  all  the  cases  of  this  kind,  as  It 
seems  never  to  have  been  denied  that  they  come 
within  the  exception.  Among  others  that  might 
be  mentioned  which  bring  out  clearly  the  moral 
obligation  as  the  basis  of  the  new  promise  are 
the  following :  McCormick  v.  Brown,  36  Cal. 
180,  95  Am.  Dec.  170 ;  Cbabot  v.  Tucker,  39  Cal. 
484  :  Emmons  v.  Overton,  18  B.  Mon.  643  :  Head 
V.  Manners,  5  J.  J.  Marsh.  255 ;  Shreiner  y. 
Oummlngs,  63  Pa.  374 ;  Marshall  v.  Holmes,  68 
Wis.  555,  32  N.  W.  686. 

Pitt  man  v.  Elder,  76  Ga.  871,  takes  the  view 
that  the  validity  of  such  new  promises  Is  not 
placed  on  the  consideration  of  moral  obligation, 
but  on  the  right  of  a  party  to  waive  the  protec- 
tion of  a  statute  relieving  him  from  indebted- 
ness 

Smith  V.  Tripp,  14  R.  I.  112,  held  that 
a  promise  by  a  city  to  pay  for  land  taken 
for  a  public  use,  after  the  expiration  of  the  pe- 
riod allowed  by  statute  for  the  commencement 
of  proceedings  by  the  owner  to  recover  compen- 
sation, was  without  consideration.  The  court 
distinguished  the  case  from  cases  of  new  promtae 
after  a  debt  has  been  barred  by  the  statute  of 
limitations,  or  discharged  in  bankruptcy,  upon 
the  ground  that  there  the  old  debt  or  obliga- 
tion does  not  come  to  an  end  of  Itself,  but  is 
only  barred  or  discharged  by  a  statute  operating 
on  it  from  without ;  but  that  in  the  case  at  bar 
the  liability  comes  to  an  end  of  itself — expires 
by  its  own  limitation  so  that  it  no  longer  ex- 
ists. The  court  had  already  held  in  this  case 
that  the  remedy  given  by  the  statute  was  ex- 
clusive. 

Here,  however,  the  court,  evidently,  does  not 
use  the  phrase  "moral  obligation"  as  the  an- 
tithesis of  "legal  obligation." 

2.  Nctc  proMise  after  discharge  by  operation  of 

law. 

So,   also,   the  rule  that  is  established   by    a 
great  number  of  cases,  and  is  practically    un- 
disputed in  the  absence  of  a  statute  abrogat- 
ing it,  that  a  new  promise  to  pay  a  debt   dlH- 
charged  in  bankruptcy  or  Insolvency  proceedings 
is  valid  without  a  new  consideration,  rests  apon 
the  ground  that  after  the  discharge  there  still 
remains  a  moral  obligation  that  Is  sufflclekit  to 
support  the  promise.     Among  the  many   cases 
that  expressly  put  the  rule  upon  that  ground. 
the  following  may  be  mentioned :     Mutual    Re- 
serve Fund  Life  Asso.  v.  Beatty,  85  C.  O.    A. 
573,  93   Fed.  747 ;   Feeny  v.  Daly.  8  Cal.    84  : 
Lambert  v.  Schmahe.  118  Cal.  33,  50  Pac.    13  : 
Ross  V.  Jordan.  62  Ga.  298;  Post  v.  Losey.  Ill 
Ind.  75,  88,  60  Am.  Rep.  677,  12  N.   E.    121  ; 
Willis  V.  Cushman,  115  Ind.  100,  17  N.  E.  168  : 
Andrieu's  Succession,  44  La.  Ann.  103,  lO   So. 
388 ;  Wilson  v.  Russell,  13  Md.  404.  71  Am.  I>ec. 
645 :  Katz  V.  Moore,  13  Md.  566 :  Craig  v.  Seltz. 
63  Mich.  727,  30  N.  W.  347  :  Edwards  v.  Nelson. 
51  Mich.  121.  16  N.  W.  261 ;  McWillle  v.  Kirk- 
patrlck,  28  Miss.  802,  64  Am.  Dec.  125:    Wis- 
llzenus  V.  O'Fallon.  91  Mo.  184.  3  S.  W.    837  : 
Badger  ▼.  Gllmore,  33  N.  H.  361.  66  Am.    I>ec 
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729:  Soouton  T.  Klslord.  7  Johns.  36 :.  Ingersoll 
▼.  Rhoades,  Hill  k  I).  Supp.  371  ;  Farmers  & 
ilecbanics  t.  Flint,  17  Vt.  508.  44  Am.  Dec.  351. 

It  la  true  that  some  of  the  courts  take  the 
Tiew  tbat  the  discharge  merely  bars  the  remedy 
jDd  does  not  extinguish  the  debt ;  but  in  either 
caw  the  obligation  is  a  moral  one  in  the  broad 
sense  in  which  that  phrase  is  now  being  used,  and 
therefore,  to  sustain  the  new  promise,  it  must  be 
broaght  within  the  exception.  In  the  following 
<:tjie8  It  will  be  observed  that  the  new  promise 
▼as  upheld,  although  it  was  expressly  held  that 
the  discharge  extinguished  the  debt,  and  did 
not  merely  bar  the  remedy. 

A  discharge  in  bankruptcy  extinguishes  a 
4ebU  and  nothing  remains  of  the  legal  liability ; 
but  as  the  debt  has  been  discharged,  not  by  pay- 
ment nor  act  of  the  creditor,  but  by  the  opera- 
tion of  law,  there  remains  a  moral  obligation 
safficient  to  support  a  new  promise  to  pay :  but 
the  new  contract  is  the  foundation  of  the  act, 
and  not  the  former  indebtedness.  Stewart  ▼. 
AefklesB,  24  N.  J.  L.  427. 

Moral  obligation  is  sufficient  to  support  new 
promise  after  dlsc'iarge  in  bankruptcy,  although 
the  effect  of  the  discharge  is  to  extinguish  the 
<>xisting  debt.  Bolton  t.  King  (1884)  105  Pa. 
78:  liobongh  y.  Murphy  (1886)  114  Pa.  358,  7 
Atl.  139:  Murphy  v.  Crawford,  114  Pa.  496, 
7  Atl.  142. 

In  Jones  t.  Phelps,  20  Week.  Kep.  92.  Bacon, 
rh.  J.,  decided  broadly  that  where  a  debtor  was 
diffcharged  In  bankruptcy  a  subsequent  promise 
bf  him  to  pay  the  debt  "was  a  mere  nudum 
pQcium,  and  therefore,  according  to  a  well- 
known  principle  of  our  law,  would  not  sustain 
an  action/* 

The  discharge  in  this  case  was  made  under 
the  act  of  1861,  which  expressly  made  promises 
to  pay  debts  barred  by  bankruptcy  void.  The 
new  promise  was  made  after  the  passage  of  the 
bankruptcy  act  of  1869.  Bacon,  Ch.  J.,  was  in- 
clined to  think  if  it  was  necessary  to  decide  the 
pohit  that  for  the  purpose  of  the  case  the  pro- 
vision of  the  act  of  1861  was  not  repealed,  but 
preferred  to  base  his  decision  on  broader 
fTound.  Tbis  decision,  so  far  as  it  rests  on 
the  broad  jrround.  Is  in  conflict  with  the  almost 
unbroken  current  of  authority. 

ft.  Kew  promise  after  voluntary  diacharge. 

While,  as  has  been  seen,  the  cases  are  nearly 
unanimous  in  upholding  the  validity  of  a  new 
promise  after  a  discharge  by  operation  of  law  in 
bankruptcy  or  insolvency  proceedings,  they, 
with  a  few  exceptions,  which  will  be  subsequent- 
ly noted,  anlte  in  holding  that  a  new  promise, 
after  a  volantary  discharge  by  act  of  the  parties, 
is  invalid  without  a  new  consideration,  even 
when  the  debt  or  a  portion  of  It  is  unpaid. 

Where  a  debtor  has  entered  into  a  deed  of 
composition  wVth  his  creditors  by  which  they 
release  hinn  from  his  debts,  a  promissory  note 
aabsequently  given  to  a  creditor  for  theremaind- 
<'r  of  the  debt  Is  a  nudum  pactum.  Est  parte 
Hall.  1  Deacon,  171.  Ersklne,  Ch.  J.,  said :  "I 
know  of  no  case  where  it  has  been  held,  after  a 
release  by  deed,  by  which  the  debt  Is  extin- 
gniabed,  that  a  subsequent  parol  promise,  made 
without  consideration,  can  revive  the  debt.  I 
think  there  Is  a  marked  distinction  between  a 
c^ae  where  the  remedy  is  only  gone  and  the 
debt  remains,  and  a  case  like  this,  where  the 
debt  Itself  is  absolutely  extinguished." 

Samuel  ▼.  Falrgrleve,  21  Ont.  App.  Rep. 
41|(,  holds  that  a  new  consideration  is  necessary 
to  support  a  new  promise  to  pay  a  debt  released 
by  a  composition  agreement.  The  case  of  a 
voluntary  release  is  distinguished  from  a  case 
of  a  release  in  bankruptcy  on  the  ground  that 
io  the  former  case  the  debt  Is  absolutely  extin- 
iiniahed  and  there  remains  nothing  but  a  moral 
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obligation  which  Is  Insufficient  to  constitute  a 
consideration,  while  in  the  latter  case  the  debt 
still  exists  though  the  remedy  is  barred. 

In  Rasmussen  v.  State  Nat.  Bank,  11  Colo. 
301,  18  Pac.  28,  it  was  held  that  there  was  no 
consideration  for  promissory  notes  given  for 
the  balance  remaining  on  claims  after  the  pay- 
ment of  a  portion  thereof  pursuant  to  an  agree- 
ment and  composition  with  creditors.  The  court 
says :  "After  a  claim  has  been  extinguished  by 
an  accord  and  satisfaction,  there  is  nothing  left 
to  form  a  consideration  for  a  promise  there- 
after made  to  pay  any  portion  of  the  claim  that 
has  been  extinguished  An  extinguished  claim 
does  not  exist  for  any  purpose.  It  is  well  set- 
tled that  a  mere  moral  obligation  does  not  con- 
stitute a  valid  consideration  for  a  promise,  and 
the  cases  which  seem  to  be  exceptions  to  this 
rule  are  cases  in  which  the  provisions  of  some 
positive  law  had  Interposed  to  prevent  the  en- 
forcement of  the  payment  of  a  Just  and  legal 
claim,  and  where  the  debtor  has  waived  his  right 
to  the  protection  afforded  him  by  the  law,  by 
making  a  contract  for  the  payment  of  such 
legal  claim,  and  which  contract  did  not  come 
within  the  provisions  of  the  law  protecting  him 
against  the  enforcement  of  the  original  claim. 
.  .  .  A  claim  80  promised  to  be  paid,  having 
never  been  satisfied  or  extinguished  by  the  vol- 
untary act  of  the  creditor  or  otherwise,  may  well 
be  said  to  form  a  sufficient  consideration  for  a 
promise  to  pay  it ;  such  promise  being  based  up- 
on an  existing  indebtedness.*' 

Where  a  debtor  has  been  discharged  from  a 
debt  by  provisions  of  the  positive  law.  an  ex- 
press promise  afterwards  to  pay  the  debt  will 
be  enforced  ;  but  where  the  discharge  Is  the  fair, 
voluntary  act  of  the  creditor,  a  subsequent 
promise  to  pay  the  debt  will  not  be  enforced. 
Montgomery  v.  Ijampton,  3  Met.  (Ky.)  519. 
The  discharge  in  this  case  was  by  virtue  of  a 
voluntary  composition  agreement,  and  It  was 
accordingly  held  that  there  was  no  considera- 
tion for  the  new  promise. 

Warren  v.  Whitney,  24  Me.  661.  41  Am.  Dec. 
406.  held  that  a  new  promise  to  pay  a  debt, 
after  a  voluntary  discharge,  was  not  within  the 
rule  stated  In  Famham  v.  O'Brien,  22  Me.  475, 
that  when  a  person  has  received  a  beneflt  from, 
or  occasioned  loss  to,  another,  and  a  statute 
or  rule  of  public  policy  protects  him  from  mak- 
ing compensation,  the  moral  obligation  to  do 
It  remains,  and  it  would  constitute  a  legal  con- 
sideration for  a  promise  to  do  It. 

A  new  promise  to  pay  a  debt  after  a  volun- 
tary discharge  by  the  creditor  for  less  than  the 
amcmnt  due  Is  not  supported  by  a  consideration. 
Phelps  V.  Dennett,  57  Me.  491.  The  court  in 
this  case  said  that  whatever  its  own  view  of  the 
propriety  of  the  distinction  between  a  discharge 
of  operation  by  law  and  one  by  the  voluntary 
act  6t  the  creditor,  the  question  must  be  re- 
garded as  settled  by  Warren  v.  Whitney,  24 
Me.  561,  41  Am.  Dec.  406. 

A  promise  to  pay  a  debt  after  it  has  been  vol- 
untarily released  by  the  creditor  Is  not  supported 
by  a  suftlclent  legal  consideration.  Ingersoll  v. 
Martin,  58  Md.  67,  42  Am.  Rep.  322. 

The  court  In  this  case  said  that  a  distinction 
was  taken  in  the  decided  cases  between  the  case 
of  a  discharge  from  all  pre-cxIstlng  liability  by 
operation  of  some  positive  provision  of  law,  and 
the  case  of  a  release  or  discharge  from  liability 
by  the  voluntary  act  of  the  creditor  himself; 
and  while  the  distinction  was  not  very  broad, 
yet,  as  it  has  obtained  the  sanction  of  several 
courts  of  high  authority,  it  would  not  be  dis- 
regarded. 

Where  a  release  has  been  voluntarily  executed 
and  delivered  by  a  creditor  to  his  debtor,  for 
the  express  purpose  of  discharging  all  interest 
and  qualifying  him  as  a  witness  for  the  credit- 
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or*8  own  benefit,  there  remains  no  moral  obliga- 
tion to  pay  the  debt  which  Is  sufficient  to  afford 
a  consideration  for  a  new  promise  upon  which 
an  action  will  lie.  Valentine  v.  Foster,  1  Met. 
620.  The  opinion  in  this  case,  without  express- 
ing any  opinion  whether  there  would  be  a  suffi- 
cient consideration  to  support  a  new  promise 
after  a  release  given  to  enable  an  insolvent  debtor 
to  obtain  his  discharge  under  a  general  assign- 
ment, pointed  out  that  In  that  case  the  release 
would  be  for  the  debtor's  benefit,  while  In  the 
present  case  it  was  for  the  creditor's  benefit. 

A  debt  discharged  by  the  voluntary  act  of  a 
creditor  does  not  leave  a  moral  obligation  which 
is  a  sufficient  consideration  for  a  new  promise. 
Hale  v.  Rice,  124  Mass.  202. 

Where  an  original  right  of  action  is  extin- 
guished, not  by  the  act  of  the  law,  but  by  the 
voluntary  act  of  the  parties,  a  new  promise  does 
not  revive  the  original  debt,  and  is  without  con- 
sideration. Mason  v.  Campbell,  27  Minn.  54, 
6  N.  W.  405. 

Where  a  debt  has  been  satisfied  and  extin- 
guished by  the  voluntary  act  of  the  creditor 
upon  a  part  payment,  a  new  promise  Is  not  sup- 
ported by  a  sufficient  consideration.  Grant  v. 
Porter,  63  N.  H.  229.  The  court  distinguishes 
between  a  voluntary  discharge  and  a  discharge 
in  bankruptcy. 

There  is  no  such  moral  obligation  remaining 
after  the  discharge  of  a  debtor  by  sn  accord  and 
satisfaction  as  will  support  a  subsequent  promise 
to  pay  the  balance  remaining  unpaid.  Stafford 
V.  Bacon,  1  Hill,  532,87  Am.  Dec.  866,25  Wend. 
384.  In  the  report  of  this  case  in  25  Wend.  384, 
there  is  an  opinion  purporting  to  be  by  the 
court,  per  Nelson,  Ch.  J.,  which  talies  a  directly 
opposite  view  from  that  here  expressed ;  but 
it  appears  that  the  publication  of  that  opinion 
as  the  opinion  of  the  court  was  a  mistake. 

A  new  promise  after  the  discharge  of  the 
debtor  by  the  voluntary  act  of  the  creditor  is  in- 
valid odid  without  consideration.  Zoebisch  v. 
Von  Minden,  47  Hun,  213,  Reversed  on  other 
grounds  in  120  N.  Y.  406,  24  N.  E.  795. 

A  debt  is  voluntarily  discharged  by  a  com- 
position among  creditors,  and  it  is  wholly  gone 
and  leaves  no  obligation  to  pay,  either  legal  or 
moral,  which  will  support  a  new  promise.  Lew- 
is V.  Simons,  1  Handy  (Ohio)  82. 

A  new  promise  after  a  voluntary  release  by 
the  act  of  the  parties  is  not  founded  on  a  suf- 
ficient consideration.  Shepard  v.  Rhodes,  7  R. 
I.  470,  84  Am.  Dec.  573. 

The  court  refuses  to  follow  Willing  v.  Peters, 
12  Serg.  &  R.  177,  infra,  and  says  that  that 
case  was  overruled  in  Sneviiy  v.  Read,  9  Watts, 
.396. 

A  debt  released  upon  em  accord  and  satisfac- 
tion T)y  a  composition  assented  to  by  all  the 
creditors  is  extinguished,  and  cannot  form  the 
consideration  of  a  new  promise.  Evans  v.  Bell, 
15  Lea,  509. 

Of  course,  if  a  debt  is  once  extinguished  by 
the  voluntary  act  of  the  party,  it  cannot  be  re- 
vived without  a  new  consideration.  It  is 
otherwise  where  the  remedy  is  lost,  as  by  the 
bar  of  the  statute  of  limitations,  or  a  discharge 
in  bankruptcy,  leaving  the  debt  Itself  unaffected. 
A  moral  obligation  Is  not  alone  a  sufficient  con- 
sideration to  sustain  a  promise.     IMd. 

It  will  be  observed  that  the  denial  of  the  ap- 
plication of  the  exception  to  this  class  of  cases 
extends  the  general  doctrine  that  a  moral  obli- 
gation will  not  support  a  promise  beyond  the 
point  to  which  the  cases  cited  in  division  I.  car- 
ried it,  and  beyond  the  point  up  to  which  it  can 
be  asserted  as  a  universal  rule. 

There  are,  however,  a  few  decisions  that  up- 
hold the  validity  of  a  new  promise  after  a  vol- 
untary discharge  by  act  of  the  parties. 

In  McPherson  v.  Rees.  2  Penr.  ft  W.  521, 
Gibson,  Ch.  J.,  expressed  the  opinion  that  the 
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morality  which  supports  a  promise  after  a  dis- 
charge by  operation  of  law  rests  on  ground 
less  secure  in  point  of  reason  than  when  the  dis- 
charge is  by  voluntary  act  of  the  creditor,  and 
said  a  release  in  consideration  of  present  em- 
barrassment is  necessarily  on  an  implied  con- 
dition in  morals  that  advantage  be  not  taken  of 
it  after  the  embarrassment  has  ceased. 

In  Willing  V.  Peters,  12  Serg.  &  R.  177,  the 
court  repudiated  the  distinction  between  a  dis- 
charge by  law  and  a  discharge  by  the  voluntary 
act  of  the  creditor,  holding  that  a  promise  by  a 
debtor,  after  the  execution  by  the  creditor  at 
the  debtor's  request  of  a  voluntary  release,  to 
pay  the  balance  of  the  debt,  is  founded  on  a  suf- 
ficient consideration,  and  is  binding. 

In  Sneviiy  v.  Read,  9  Watts,  396,  the  court 
held  that  the  arrest  of  a  debtor  upon  a  capias 
ad  satisfaciendum,  and  a  discharge  from  the  ar- 
rest by  the  consent  of  the  creditor,  extinguish 
the  Judgment,  and  it  is  not  a  good  consideration 
for  a  subsequent  promise  to  pay.  The  court 
says  that  the  case  of  Willing  v.  Peters,  12 
Serg.  &  R.  182,  went  a  great  way,  but  not  so 
for  as  the  case  before  it,  since  here  there  was 
a  satisfaction  received  in  the  imprisonment  of 
the  person  of  the  defendant. 

The  moral  obligation  remaining  after  a  vol- 
untary release,  under  seal,  of  a  debt  Is  sufficient 
to  support  a  new  promise  to  pay  the  same. 
Baeder  v.  Barton,  11  W.  N.  C.  165. 

The  court  relies  on  Willing  v.  Peters,  12  Serg. 
&  R.,  177,  and  distinguishes  Sneviiy  v.  Read,  ^ 
Watts,  396,  on  the  ground  that  there  there  was 
legal  satisfaction  by  the  arrest  of  the  debtor^ 
the  court  considering  that  after  that  the  debt 
was  extinguished,  both  legally  and  morally. 

Callahan  v.  Ackley,  9  Phlla.  99,  however,  held 
that  a  note  given  by  a  debtor  immediately  after 
ills  release  by  a  deed  of  composition  is  without 
consideration. 

Jamison  v.  Ludlow,  8  La.  Ann.  492,  holds 
that  a  new  promise  to  pay  the  balance  of  a 
debt  after  a  voluntary  release  of  a  portion 
thereof  did  not  require  a  new  pecuniary  con- 
sideration, as  there  still  subsists  such  a  natural 
obligation  on  the  part  of  the  debtor,  thus  re- 
lieved by  the  mercy  of  the  creditor,  as  would 
have  estopped  him  from  recovering  back  if  he 
paid,  or  form  a  sufficient  consideration  for  a  new 
promise.  The  court  expressed  the  opinion  that 
the  same  rule  that  applies  to  a  new  promise  after 
a  discharge  In  bankruptcy  applies  to  a  voluntary 
release  given  upon  a  partial  payment,  citing  Will- 
Ing  V.  Peters,  12  Serg.  ft  R.  177.  A  fortiori,, 
where  a  release  was  induced  by  misrepresenta- 
tion or  fraud.  In  this  case  the  fraud  and  the 
new  promise  were  relied  on  as  separate  grounds. 

Re  Merrlman,  44  Conn.  687,  and  HIggglns  v. 
Dale,  28  Minn.  126,  9  N.  W.  588,  hold  that  a 
new  promise  after  a  discharge  by  a  composition 
in  bankruptcy  to  which  the  creditor  assented 
is  sufficient  to  revive  the  debt;  but  these  deci- 
sions are  upon  the  ground  that  such  a  dis- 
charge is  not  the  voluntary  act  of  the  creditor. 

In  Trumball  v.  Tliton,  21  N.  H.  128,  the  court 
recognized  and  stated  the  doctrine  that  the 
moral  obligation  remaining  after  a  discharge  of 
a  debtor  by  operation  of  law  is  sufficient  to  sup- 
port a  new  promise,  and  discussed  some  of  the 
cases  distinguishing  between  a  discharge  by 
operation  of  law  and  one  by  the  voluntary  act 
of  the  party,  and  intimated,  without  deciding 
the  question,  that  the  distinction  was  not  sound. 

Stearns  v.  Tappln,  5  Duer,  294,  did  not  hold 
that  the  moral  obligation  remalnhig  after  a  vol- 
untary release  of  a  debt  is  sufficient  to  support 
a  new  promise  to  pay,  but  conceded  that  point 
for  the  purpose  of  the  argument,  and  held  that 
the  complaint  should  be  dismissed  in  any  case 
because  It  proceeded  on  the.  original  debt,  and 
not  on  the  new  promise. 
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4.  Veto  promise  after  majority. 

The  well-established  rule  that  a  new  promlne 
by  an  Infant  after  attaining  majority  needs  no 
new  consideration  is  an  application  of  the  ex- 
ception. 

In  Cocksbott  v.  Bennett,  2  T.  R.  763,  1  Re- 
Ttffed  Rep.  617,  in  distinguishing  the  case  be- 
fore him,  Ashhurst,  J.,  said :  **ThIs  is  not  lilce 
a  security  given  by  an  infant  which  is  only 
voidable,  for  that  may  be  revived  by  a  promise 
after  he  comes  of  age.  In  such  case  he  is 
bound  In  equity  and  in  conscience  to  discharge 
the  debt,  though  *  the  law  would  not  compel 
him  to  do  so,  but  he  may  waive  the  privilege 
of  Infancy,  which  the  law  gives  him  for  the  pur^ 
pose  of  securing  him  against  the  impositions 
of  designing  persons.  And  if  he  choose  to  waive 
bis  privilege,  the  subsequent  promise  will  oper- 
ate upon  the  preceding  consideration." 

Cooper  V.  Martin,  4  East,  76,  after  holding 
that  one  who  marries  a  widow  who  has  chil- 
dren by  her  former  husband  is  not  bound  to 
maintain  them  though  they  were  maintained  by 
her  before  her  second  marriage,  further  held 
that  if  the  second  husband  maintained  such  chil- 
dren, it  Is  a  good  consideration  for  a  promise  by 
them  when  they  come  of  age  to  repay  the  ex- 
pense of  their  maintenance, — especially  where 
the  second  husband  was  a  man  of  small  sub- 
stance, and  the  children  had  a  competent  provi- 
sion to  receive  when  they  came  of  age,  which 
was  to  accumulate  for  them  in  the  mean  time, 
and  he  made  no  application  to  chancery  for  an 
allowance  out  of  the  fund  as  he  might  have 
done,  l^rd  Ellenborough,  Ch.  J.,  said :  "Having 
done  an  act  beneficial  for  the  defendant  in  his 
infancy,  it  is  a  good  consideration  for  the  de- 
fendant's promise  after  he  came  of  age.  In 
sach  a  case  the  law  will  imply  a  request,  and  the 
fart  of  the  promise  has  been  found  by  the  Jury." 
The  principle  on  which  the  law  allows  a  par- 
ty who  has  attained  the  age  of  twenty-one  to 
give  validity  of  contracts  entered  into  during 
his  Infancy  is,  that  he  is  supposed  to  have  ac- 
4]iiired  the  power  of  deciding  for  himself  wheth- 
er the  transaction  in  question  is  one  of  a  merit- 
orions  character,  by  whkh  in  good  conscience 
he  ought  to  t>e  bound,  and  there  is  nothing  in 
the  liability  on  an  account  stated  to  take  that 
oat  of  the  general  principle^  Williams  v.  Moor, 
11  Mees.  &  W.  263,  2  Dowl.  N.  S.  99S,  12  L.  J. 
Exrh.  N.   S.  253,  7  Jur.   817. 

llie  expenditure  by  a  stranger,  without  obli- 
gation, of  his  own  funds  for  the  benefit  of  an 
infant  bereaved  of  parents  in  maintaining  and 
educating  her^  Is  a  sufficient  consideration  to 
support  an  express  promise,  made  after  she 
comes  of  age,  to  repay  the  amount  so  expended, 
where  during  the  continuance  of  such  expendi- 
ture and  of  her  Infancy,  she  became  entitled  to 
a  great  estate  out  of  which  no  allowance  for 
ber  maintenance  or  education  was  applied  for  or 
niade :  and  if  such  expenditure  was  made  at  the 
request  of  her  brother-in-law,  and  in  consequence 
thereof  he  l>ecame  liable  for  the  amount,  the  ex- 
istence of  such  liability  on  his  part  would  be  a 
suOiclent  consideration  to  support  an  express 
promise  made  by  her  after  she  became  of  age  to 
Indemnify  him  against  any  loss  he  might  there- 
by sustain.  Baker  v.  Gregory,  28  Ala.  544,  65 
Am.  Dec  366. 

These  cases  have  been  cited  for  the  purpose 
of  showing  that  the  promises  of  this  class  rest 
upon  a  moral  obligation  in  the  broad  sense  of 
that  term,  and  it  Is  not  intended  to  discuss  the 
general  qaestlon  as  to  the  validity  of  these 
promises. 

Many  of  these  cases  do  not  expressly  base 
the  decision  upholding  the  promise  on  tbe 
ground  of  a  moral  obligation  coming  within  the 
exception  to  the  general  doctrine,  but  it  is  ob- 
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vloufl    that    the    decision    must    rest    on    this 
ground. 

5.  New  promise  by  party  to  negotiable  paper. 

Another  well-established  rule  that  must  be 
regarded  as  an  application  of  the  exception  to 
the  general  doctrine  is  that  which  upholds  the 
validity  of  a  new  promise  by  a  party  to  negotia- 
ble paper  after  knowledge  of  laches  discharging 
him  from  liability.  The  rule  is  not  often  ex- 
pressly placed  upon  the  ground  of  a  moral  obli- 
gation, but,  treating  the  phrase  "moral  obliga- 
tion" in  the  broad  sense  already  referred  to, 
this  class  of  cases  would  come  within  the  gener- 
al doctrine  were  it  not  for  the  exception. 

In  the  following  case.  It  will  be  observed  that 
the  rule  Is  expressly  put  on  this  ground. 

A  new  promise  by  an  assignor  of  a  note,  who 
has  been  discharged  from  liability,  by  failure 
to  sue  the  maker,  to  pay  the  same,  being  founded 
on  a  moral  obligation  arising  from  his  assign- 
ment of  the  notes  for  a  valuable  consideration, 
is  legally  obligatory  upon  him.  Mardis  v.  Ty- 
ler, 10  B.  Mon.  382. 

6.  New  promise  after  fudgmeni. 

Promises  of  this  class  have  been  held  to  come 
within  the  exception. 

In  Turlington  v.  Slaughter,  54  Ala.  105,  su- 
pra, the  court  held  that  an  express  promise  by 
a  Judgment  creditor  to  repay  to  the  Judgment 
debtor  the  excess,  if  it  should  appear  that  the 
Judgment  was  for  too  much,  was  supported  by 
a  sufficient  consideration,  upon  the  ground  that 
the  Judgment  creditor  was  under  a  moral  obliga- 
tion, either  to  abate  the  amount  of  the  decree, 
or,  if  under  mistake  It  was  paid  to  him,  to  re- 
fund the  excessive  payment;  and  that  such 
moral  obligation  originated  from  a  positive  legal 
duty  which  he  could  have  enforced  before  the 
decree  was  entered,  and  therefore  tbe  case  came 
within  the  exception  to  the  general  doctrine. 

Where  plaintiff  in  foreclosure  has  failed  to 
credit  the  defendant  with  certain  payments, 
and  has  taken  a  decree  for  the  entire  amount,  a 
subsequent  promise  by  him  to  refund  the  excess 
is  sufficient  without  any  new  consideration. 
Doyle  V.  Reilly,  18  Iowa,  108,  86  Am.  Dec.  582. 

A  promise  by  a  Judgment  creditor  after  re- 
covery of  tbe  Judgment  to  allow  the  Judgment 
debtor  the  amount  of  certain  payments  which 
he  had  made,  but  which  were  not  allowed  for  in 
taking  the  Judgment,  is  supported  by  a  sufficient 
consideration.  Cameron  v.  B'owler,  5  Hill,  300. 
In  this  case  the  court  said  that  there  existed 
a  clear  legal,  as  well  as  equitable,  obligation  to 
apply  the  payments  In  extinguishment  of  the 
debt  against  the  defendant  before  it  passed  into 
Judgment:  and,  though  afterwards  the  obliga- 
tion became  incapable  of  being  enforced  still 
it  constituted  a  good  consideration  for  the  sub- 
sequent promise. 

Where  one  pays  a  debt  and  takes  a  receipt 
therefor,  but  subsequently,  through  his  omission 
to  produce  the  receipt  in  his  defense,  a  Judgment 
Is  taker  against  him  for  the  same  debt,  which 
he  again  pays,  there  is  such  a  moral  obligation 
on  the  part  of  the  creditor  to  refund  tbe  money 
as  will  be  a  good  consideration  to  support  an 
assumpsit  or  express  promise  to  pay  it.  Bent- 
ley  V.  Morse,  14  Johns.  468.  Tbe  court  said  that 
the  moral  obligation  was  as  strong  as  in  the 
case  of  a  debt  barred  by  statute,  or  some  posi- 
tive rule  of  law. 

The  moral  obligation  of  a  county  treasurer, 
after  his  account  has  been  settled  and  after  the 
settlement  has  been  confirmed  by  a  Judgment 
binding  on  all  parties,  to  pay  a  specified  sum 
on  account  of  errors  discovered  In  the  account, 
is  a  sufficient  consideration  to  support  a  prom- 
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Ise  to  do  BO.     Stebblns  v.  Crawford  County,  02 
Pa.  289,  37  Am.  Rep.  687. 

7.  A'cic  promi9e  after  discoverture. 

(a)  Qenerallu. 

The  doctrine  of  the  principal  case  that  the 
contract  of  a  married  woman,  not  with  refer- 
ence to  her  separate  estate  and  where  not  espe- 
cially allowed  by  statute,  is  void  and  will  not 
support  a  new  promise  after  the  removal  of  her 
disability  to  contract,  has  the  support  of  the 
greater  number  of  decisions,  though  It  has  been 
attacked  and  repudiated  by  a  number  of  courts 
of  high  standing.  The  contrary  doctrine  was 
asserted  by  an  early  English  case,  Lee  v.  Mug-*^ 
gerldge  (1813)  5  Taunt.  36,  which  has  been  fre- 
quently cited  and  discussed  in  the  later  cases, 
both  by  those  for,  and  those  against,  the  doc- 
trine It  asserts.  In  that  case  it  was  held  that 
the  moral  obligation  of  a  widow  to  repay  money 
advanced  at  her  request  to  her  pon-in-Iaw  on 
security  of  her  bond  was  a  sufficient  considera- 
tion for  her  promise,  after  her  husband's  de- 
cease, to  pay  the  same.  The  case,  however,  is 
Romewhat  weakened  as  an  authority  by  the 
fact  that  each  of  the  four  Judges  who  expressed 
his  opinion  stated  broadly  and  unqualifiedly  the 
doctrine,  which,  as  has  been  seen,  cannot  be 
sustained  to  its  full  extent,  that  a  mere  moral 
obligation  la  sufficient  to  support  a  subsequent 
promise,  and  seemed  to  base  the  decision  on 
that  ground.  It  Is  significant  in  this  connection 
that  no  reference  was  made  to  the  note  to  Wen- 
nail  V.  Adney  before  referred  to.  The  next 
If^nglish  case  in  which  the  question  arose  was 
Littlefleld  v.  Shee,  2  Barn.  &  Aid.  811.  The  dec- 
laration in  that  case  stated  that  the  plain- 
tiff's testator  had,  at  the  request  of  the  defend- 
ant, a  married  woman,  supplied  her  with  goods, 
and  that  In  consideration  of  the  premises,  and 
of  the  price  of  the  goods  being  due  and  unpaid, 
she  promised  to  pay  therefor  after  her  husband's 
death.  The  court  held  that  the  declaration 
was  not  supported  by  the  proof,  and  that  a 
nonsuit  was  properly  granted  because  the  dec- 
laration in  substance  alleged  that  the  amount 
was  due  from  her,  and  the  plaintiff  failed  in 
proof  of  that  allegation,  since  It  appears  that 
the  goods  were  supplied  to  her  while  her  hus- 
band was  living,  so  that  the  price  constituted 
a  debt  from  him.  The  court  said  that  In  Lee 
V.  Muggeridge  all  the  circumstances  which 
showed  that  the  money  was.  In  conscience,  due 
from  the  defendant,  were  correctly  set  forth  in 
the  declaration. 

'This  decision  seems  on  Its  face  clearly  distin- 
guishable from  Lee  v.  Muggeridge,  5  Taunt.  36, 
Hupra,  upon  the  ground  pointed  out  in  Goulding 
V.  Davidson,  26  N.  Y.  607,  infra,  that  the  price 
of  the  goods,  although  they  were  furnished  to 
the  wife,  originally  constituted  a  debt  from  the 
husband.  Tenterden,  Ch.  J.,  however,  remarked 
In  this  case :  "The  doctrine  that  a  moral  obli- 
gation Is  sufficient  consideration  for  a  subse- 
quent promise  is  one  which  should  be  received 
with  some  limitation :  and  that  remark  was  re- 
garded by  the  court  in  likistwood  v.  Kenyon 
(1840)  11  Ad.  &  El.  438,  3  Perry  &  D.  276,  4 
Jur.  1081.  infra,  as  amounting  to  a  dissent  from 
Lee  V.  Muggeridge. 

A  record  which  merely  states  that  goods  were 
supplied  to  a  married  woman,  who  after  her 
husband's  death  promised  to  pay,  is  not  suffi- 
cient. The  debt  was  never  owing  from  her, 
and  If  there  was  a  moral  obligation  it  should 
have  been  shown.  Mej-er  v.  Haworth,  8  Ad.  & 
El.  467. 

It  will  be  observed  that  the  foregoing  opinion 
of  Lord  llenman,  Ch.  J.,  does  not  expressly  re- 
pudiate the  doctrine  that  a  mere  moral  obliga- 
tion Is  a  good  consideration  for  a  promise. 
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In  Eastwood  v.  Kenyon  it  was  held  that  aa 
agreement  by  a  husband  with  his  wife's  former 
guardian  to  pay  a  note  given  by  the  latter,, 
the  proceeds  of  which  had  been  expended  in  im> 
proving  the  real  estate  of  his  ward  before  her 
marriage,  was  without  consideration,  notwith- 
standing that  the  wife,  after  attaining  her  ma- 
jority and  while  sole,  assented  to  the  improve- 
ments and  promised  to  pay  the  note,  and  th^ 
husband,  in  the  right  of  his  wife,  had  received 
all  the  benefit,  and  in  consideration  of  the  prem- 
ises had  promised  to  pay  the  note. 

This  case  has  been  regarded  as  overnillnflr 
Lee  V.  Muggeridge,  and  as  establishing  In  Eng- 
land the  doctrine  adopted  by  the  principal  case. 
The  opinion  refers  to  the  note  in  3  Bos.  ft  P. 
249,  and  approves  of  the  rule  there  laid  down,, 
"that  an  express  promise  can  only  revive  a 
precedent  good  consideration  which  might  hare 
been  enforced  at  law  through  the  medium  of 
an  Implied  promise,  had  it  not  been  suspended 
by  some  positive  rule  of  law :  but  can  give  no- 
original  cause  of  action  if  the  obligation  on 
which  it  is  founded  never  could  have  been  en- 
forced at  law  though  not  barred  by  any  legal 
maxim  or  statutory  provision.'*  The  court  says 
that  Lee  v.  Muggeridge  is  decidedly  at  variance 
with  the  doctrine  of  the  note.  If  the  reference 
here  is  to  the  assertion  in  that  case  of  the  Ivroad 
doctrine  that  a  moral  obligation  Is  a  good  con- 
sideration for  a  promise,  the  statement  Is  un- 
doubtedly true :  but  It  Is  not  so  clear  that  the 
actual  decision  In  that  case  Is  at  variance  with 
the  note.  Indeed,  It  Is  difficult  to  perceive  why 
the  consideration  upon  which  a  married  woman's 
contract  rests  does  not  come  within  the  defini- 
tion here  given  of  a  consideration  that  may  l>e 
revived.  In  59ubsequent  cases  the  validity  of 
the  new  promise  has  been  denied  upon  the 
ground  that  the  original  promise  was  not  merely 
voidable,  as  In  the  case  of  an  infant's  contract, 
but  absolutely  void ;  but  there  does  not  seem 
to  be  any  suggestion  of  such  a  distinction  in 
this  statement  of  the  rule.  The  doctrine  of  Lee 
V.  Muggeridge  is  adopted,  after  a  full  discussion 
by  Goulding  v.  Davidson,  26  N.  Y.  604.  in  which 
the  New  York  court  of  appeals  held  that  where 
a  married  woman  carrying  on  trade  as  an  un- 
married woman  in  her  own  name  bought  goods 
for  her  business  on  her  own  credit  and  respon- 
sibility and  gave  her  notes  for  part  of  the  price, 
her  subsequent  promise  after  her  husband's 
death  to  pay  the  notes  and  the  residue  of  the 
price  of  the  goods  had  a  sufficient  support  In 
the  moral  obligation  founded  upon  tlie  ante- 
cedent valuable  consideration  created  for  her 
own  personal  benefit. 

Littlefleld  v.  i?hee,  2  Barn,  ft  Ad.  811,  as  al- 
ready shown,  was  distinguished  upon  the  ground 
that  the  price  of  goods,  although  they  were 
furnished  to  her,  originally  constituted  a  debt 
from  the  husband.  Emott,  J.,  alluding  to  the 
distinction  taken  In  some  cases  between  obliga- 
tions which  are  void  and  such  as  are  only 
voidable,  says  that  if  the  contract  Is  wholly 
void  It  alone  will  not  sustain  a  subsequent  prom- 
ise to  fulfil  It:  but  where  there  is,  beyond  or  be- 
fore the  void  security  or  agreement,  a  mora!  ob- 
ligation or  duty,  arising  from  benefits  received 
or  otherwise,  which  would  raise  an  implied 
promise,  except  for  the  disability  to  make  a 
promise,  which  the  law  Imposes,  a  promise  made 
after  the  disability  is  removed  can  rest  upon 
this  benefit  and  duty  as  a  sufficient  considera- 
tion. He  says  that  the  statement  in  the  note 
in  Wennall  v.  Adney.  3  Bos.  ft  P.  247,  that,  "if 
a  contract  between  two  persons  be  void  and  not 
merely  voidable,  no  subsequent  express  promise 
will  operate  to  charge  the  party  promising,  even 
though  he  has  received  a  benefit  from  the  con- 
tract," is  strictly  true  as  to  a  promise  founded 
upon  the  contract  alone;  but  the  case  of  usorl- 
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oas  loans  which  the  borrower  will  be  held  to 
pay  npoD  a  subeequent  promise  shows  that  when, 
behind  the  void  contract,  there  Is  a  suihcient 
consideratloii,  it  will  sustain  a  subsequent  prom- 
ise. Again,  he  says:  "So,  when  the  promisor 
was,  at  the  time  of  the  receipt  of  the  benefit, 
under  a  mere  disability  to  contract  to  make  it 
good,  arising  from  a  rule  or  maxim  of  law,  and 
althoogh  such  a  contract  could  neither  be  ex- 
press nor  implied  at  the  time,  yet  a  subsequent 
promise,  after  the  disability  Is^  removed,  will 
rest  apon  the  original  benefit,  passing  over  any 
isTslid  contract  or  promise  at  the  time/'  In 
two,  at  least,  of  the  three  opinions  written  in 
this  case  the  new  premise  is  regarded  as  coming 
within  the  rule  as  stated  in  the  note  to  8  Bos. 
k  P.  240. 

Nelson,  Ch.  J.,  in  Wilson  t.  Burr,  25  Wend. 
386,  after  holding  that  a  femme  covert  who  re- 
tains counsel  in  a  divorce  suit  was  not  liable 
to  him  for  bis  fees,  said  (obiter)  that  If  a  prom- 
ise subsequent  to  divorce  could  be  shown  the 
defendant  would  l>e  liable :  that  in  that  case  the 
prevtouB  services  for  her  benefit  and  at  her  re- 
qaest  would  constitute  a  moral  obligation  suflS- 
cient  to  uphold  the  promise  made  after  the  re- 
moral  of  the  disability. 

The  Pennsylvania  courts,  also,  have,  in  a 
number  of  cases,  adopted  the  doctrine  of  Lee  v. 
Muggeridge  and  Goulding  v.  Davidson.    • 

Where  a  married  woman  with  a  considerable 
separate  Income  of  her  own  induces  another  to 
expend  time  and  labor  for  her  son  by  promising 
that  ^e  would  pay  therefor,  her  subsequent 
promise,  after  the  dissolution  of  the  marriage, 
to  pay  for  the  same,  is  supported  by  a  consid- 
eration.   Hemphill  v.  McClimans,  24  Pa.  367. 

While  it  appears  in  this  case  that  the  defend- 
ant had  a  separate  estate  at  the  time  of  her 
marriage,  it  does  not  appear  that  the  debt  be- 
fore the  new  promise  was  enforceable  against 
nich  separate  property  in  equity,  and  the  court 
says  that  the  plaintiiE  is  bound  to  none,  that  her 
original  contract  was  good  for  nothing,  and  that 
be  trusted  to  her  own  Justice. 

The  indebtedness  of  a  married  woman  is  a 
sufflrient  consideration  to  support  a  promise  by 
a  third  person  to  pay  it.  Leonard  v.  Dufiin,  94 
Pa.  218. 

The  decision  on  this  point  'was  treated  as  a 
<^roilary  of  tjie  proposition  that  the  moral  ob- 
ligation is  sufficient  to  support  a  promise  by  a 
married  woman  herself  after  dlscoverture. 

The  moral  obligation  of  a  woman  to  pay  notes 
iriTen  by  a  firm  of  which  she  is  a  member  while 
covert  Is  a  sufliclent  consideration  as  to  her  for 
renewal  notes  given  by  the  firm  after  her  dls- 
<*overture.  Brooks  v.  Merchants'  Nat.  Bank, 
12o  Pa.  304.  17  Atl.  418. 

A  promise  by  a  married  woman  during  cover- 
ture to  secure  the  payment  of  loans  made  to 
her  husband  imposes  a  moral  obligation  upon 
her  which  is  a  sufficient  consideration  for  a 
»abfiequent  promise  made  after  dlscoverture. 
Holden  v.  Banes  (1891)  140  Pa.  63,  21  Atl.  239. 
The  court,  in  Brown  v.  Bennett,  75  Pa.  420, 
held  that  a  promise  by  a  woman  after  dlscover- 
ture to  ratify  a  contract  for  the  sale  of  her  real 
estate,  made  during  coverture,  was  valid.  The 
(^mrt,  however,  said  that  a  naked  ratification  by 
a  married  woman  after  dlscoverture  would  not 
afail.  but  that  In  the  case  at  bar  she  received 
*me  of  the  instalments  due  upon  the  contract 
after  the  death  of  her  husband,  and  that  that 
was  sufficient  to  support  the  promise,  admitting 
a  consideration  to  be  necessary. 

lo  Trout  V.  M<?Donald,  83  Pa.  144,  the  court 
lieid  that  a  widow  had,  by  receiving  royalties, 
ntified  the  grant  of  a  right  to  mine  coal  on 
h«r  property  made  by  her  husband  during  his 
lifetime. 

If  the  original  debt  for  which  a  married 
woman  gave  a  joint  Judgment  note  with  her 
W  L.  R.  A. 


husband  was  her  own,  though  unrecoverable  by 
reason  of  her  coverture,  the  moral  obllgatioD 
to  pay  Is  a  sufficient  consideration  to  support  » 
ratification  or  recreation  of  It  after  coverture 
ceased.  If  the  original  debt  was  that  of  her 
husband,  which  she  during  coverture  had  con- 
tracted to  pay  out  of  her  separate  estate,  thls- 
fact  creates  a  moral  obligation  which  is  a  suffi- 
cient consideration  to  support  an  agreement  to* 
revive  the  judgment  entered  upon  the  note^ 
Geiselbrecht  v.  Gelselbrecht,  8  Pa.  Super.  Ct. 
183. 

The  moral  obligation  resting  upon  a  married 
woman  to  pay  a  Judgment  note  which  was  orig- 
inally void  because  of  her  coverture  is  sufficient 
to  support  a  revival  of  the  Judgment  by  agree' 
ment  after  the  removal  of  her  liabilities  by  the 
married  woman's  act.  Lyons  v.  Burns,  8  Pa, 
Co.  Ct.  359. 

The  moral  obligation  of  a  married  woman  to 
pay  a  note  made  by  herself  and  husband,  though 
on  its  face  the  debt  of  the  latter,  is  sufficient  to 
support  a  new  promise  to  do  so  after  the  death 
of  her  husband.  A'e  Root,  11  Lane.  L.  Rev^ 
225. 

Lafitte  V.  Selogny,  33  La.  Ann.  659,  and 
Hrownson  v.  Weeks,  47  La.  Ann.  1042,  17  So. 
489,  held  that  a  wife  may  after  the  death  of  her 
husband  ratify  an  act  during  his  lifetime  by 
which  she  bound  herself  and  her  property  for 
his  debt.  These  decisions  are  upon  the  grounci 
that  the  nullity  of  the  contract  was  not  such 
as  to  make  it  absolutely  nonexistent,  but  it  slm^ 
ply  remained  during  the  marriage  without  effect. 

The  Mississippi  high  ,court  of  errors  and  ap- 
peals in  Franklin  v.  Beatty,  27  Miss.  347,  said : 
"The  contract  of  a  femme  covert  is  void  by  the 
common  law.  But  it  is  not  void  to  all  intents 
And  purposes.  It  Is  neither  malum  prohibitumr 
nor  malum  in  ae.  It  may  t>e  founded  on  a  good 
and  valid  consideration  entitling  it.  In  all  but 
its  form,  to  the  favorable  consideration  of  a 
court  of  justice.  In  the  form  in  which  it  stands 
It  cannot  be  enforced,  but  the  good  and  valuable 
consideration  for  which  It  was  given  creates  a 
moral  obligation  which  will  support  a  new 
promise  founded  on  it,  made  by  her  after  she 
becomes  a  femme  sole.'*  Under  the  influence  of 
the  principle  so  stated  the  court  upheld  a  mort- 
gage executed  by  the  husband  and  wife  on  her 
separate  property  to  secure  notes  previously 
given  by  her.  The  decision,  it  will  be  observed. 
Is  not  upon  the  ground  that  the  notes  were  or- 
iginal ly  chargeable  in  equity  against  her  seps' 
rate  property,  since  the  Joint  deed  of  herself  and 
her  husband  under  the  statute  was  necessary 
to  charge  her  separate  estate.  Tlie  court  re- 
lies for  support  of  its  proposition  on  Lee  v, 
Muggerldge,  5  Taunt.  30. 

This  decision  however,  as  pointed  out  by  the 
court  in  Hendricks  v.  Robinson,  56  Miss.  694. 
31  Am.  Rep.  382,  was  virtually  overruled  In 
Porterfleld  v.  Butler,  47  Miss.  165,  12  Am.  Rep. 
329,  In  which  the  supreme  court  of  the  same 
state  reviewed  at  length  the  question  whether  a 
promise  by  a  married  woman  could  be  revived 
by  her  subsequent  promise  after  dlscoverture 
without  any  new  consideration,  and  finally  de- 
cided the  question  in  the  negative.  The  ques- 
tion is  discussed  from  the  point  of  view  of  the 
moral  obligation  involved,  and  the  court  re- 
fuses to  follow  Lee  v.  Muggerldge,  saying  that 
that  case  had  been  practically  overruled  by  sub- 
sequent cases.  It  is  somewhat  surprising  that 
the  opinion  makes  no  reference  whatever  to 
Franklin  v.  Beatty,  although  the  decision  an- 
nounced Is  directly  opposed  to  the  decision  In 
that  case,  'ihe  position  of  the  court  seems  to 
be  summarized  in  ttie  following,  from  the  opin- 
ion :  "The  contracr  sought  to  be  revived  and 
enforced  is  void  ah  initio,  void  at  the  comraoT< 
law.  and  void  as  unauthorized  by  statute,  nor 
is  there  resting  upon  the  defendant  any  moral 
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or  conscientious  obligation  to  perform  the  orig- 
inal undertaking.  A  feme  covert  can  acquire 
property  imder  our  laws  only  for  cash,  and  the 
purchase  of  a  steamboat  on  credit  [the  original 
obligation  was  incurred  for  such  purchase]  is 
so  entirely  contrary  to  the  spirit  of  recent  leg- 
islation for  the  protection  of  married  women, 
and  so  clearly  unauthorized  by  the  enabling  acts 
of  the  last  few  years,  that  such  a  transaction 
fails  to  commend  Itself  to  the  favor  of  the 
courts,  or  to  impose  a  claim  upon  the  conscience 
of  the  party." 

The  following  cases  support  the  doctrine  of 
the  principal  case. 

An  advance  of  money  to  the  son  of  a  married 
woman  upon  her  promise  to  repay  the  same  does 
not  create  such  a  moral  obligation  upon  her  as 
1r  sufficient  to  support  her  subsequent  promise 
when  sole  to  repay  the  same.  Watson  v.  Dun- 
lap,  2  Cranch,  C.  C.  14,  Fed.  Cas.  No.  17,282. 

In  Loyd  y.  Lee,  1  Strange,  94,  a  married 
woman  had  given  a  promissory  note  and  after 
ber  husband's  death,  in  consideration  of  for- 
bearance, promised  to  pay  It,  and,  failing  to  do 
so,  an  action  was  brought  against  her ;  but  it 
was  held  at  nisi  prius  that  the  note  originally 
was  not  merely  Toidable  but  absolutely  void, 
and  that  forbearance,  where  originally  there  is 
no  cause  of  action,  is  no  consideration  to  raise 
an  assumpsit.  The  judge  said  It  might  have 
been  otherwise  if  the  contract  was  but  voidable. 

A  contract  made  by  a  married  woman  which 
at  the  time  it  was  made  was  void,  imposing  no 
personal  liability  either  at  law  or  in  equity, 
will  not  support  a  subsequent  promise  after  her 
disability  to  contract  has  been  removed  by  stat- 
ute or  discoverture.  Thompson  v.  Hudgins 
(189G).  IIG  Ala.  93,  22  So.  632. 

No  mere  moral  duty  disconnected  from  all 
legal  or  equitable  charge  upon  the  person  or  es- 
tate of  a  married  woman  will  support  her  sub- 
sequent promise  made  after  her  disability  to 
contract  has  been  removed.     Ibid. 

An  agreement  by  a  wife  before  her  divorce 
to  pay  her  attorneys  for  procuring  a  divorce 
is  void,  and  the  services  rendered  in  pursuance 
of  the  contract  and  a  new  promise  after  the  di- 
vorce to  pay  the  same  cannot  make  it  valid. 
Putnam  v.  Tennyson,  50  Ind.  456. 

The  contract  of  a  married  woman  to  repay 
money  loaned  to  her  is  not  voidable  merely, 
but  absolutely  void,  and  Incapable,  without  some 
new  and  valuable  consideration,  of  having  vital- 
ity or  binding  force  given  to  it  by  promises  to 
pay  made  by  her  after  the  death  of  her  husband. 
Maher  v.  Martin,  43  Ind.  314. 

Thomas  v.  Passage,  54  Ind.  106,  after  holding 
that  a  promise  by  a  married  woman  to  pay  for 
medical  treatment  out  of  her  separate  estate 
was  void  and  constituted  no  charge  upon  her 
separate  estate,  further  held  that  a  new  prom- 
ise by  her  after  her  husband's  death  to  pay  for 
such  services  was  without  consideration.  The 
moral  obligation  in  this  case  seems  to  have 
been  very  strong, — since  the  plaintiff  refused  to 
render  his  services  upon  the  credit  of  the  hus- 
band, as  he  was  insolvent,  and  consented  to  ren- 
der them  only  after  the  agreement  of  the  wife 
to  pay  for  the  same  out  of  her  separate  estate. 
The  court  said  that  if  there  ever  was  a  cause 
in  which  the  court  would  be  Justified  in  making 
a  little  law  in  order  to  uphold  and  enforce  an 
Invalid  and  void  contract,  in  the  interest  of 
good  conscience  and  fair  dealing,  the  case  at 
bar  was  one. 

An  agreement  by  a  married  woman  to  convey 
land  is  void,  and  cannot  be  ratified  by  her  after 
her  husband's  death.  Nothing  short  of  a  new 
valid  and  binding  contract  upon  a  new  consid- 
eration can  operate  as  a  contract  to  deprive  her 
of  the  interest  In  the  land.  Long  v.  Brown, 
66  Ind.  160. 

An  executory  contract  by  a  married  woman 
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to  pay  for  services,  whl.ch  was  void  when  made, 
cannot  be  ratified  by  her  after  discoverture,  and 
she  cannot  render  herself  liable  for  such  service 
by  a  new  promise  made  after  she  became  a 
feme  sole  without  a  new  consideration.  Davis 
V.  Schmidt  (Ind.  App.)  81  N.  E.  840.  In  this 
case,  however,  there  was  no  new  contract. 

In  Austin  v.  Davis,  128  Ind.  472,  12  L.  R.  A. 
120,  26  N.  E.  890,  it  was  held  that  a  contract 
by  a  married  woman  to  leave  to  an  adopted 
child  all  her  property  at  death,  which  is  void 
because  of  her  coverture,  cannot  be  ratified 
after  she  becomes  sole. 

A  void  promise  by  a  married  woman  to  pay 
her  husband's  debts  cannot  be  ratified  by  her 
after  his  death.  Keadle  v.  Siddens,  5  Ind.  App. 
8,  81  N.  E.  580. 

A  pledge  of  stock  by  a  married  woman,  as 
security  for  her  husband,  cannot  be  ratified  by 
her  after  her  husband's  death.  Union  Nat. 
Bank  v.  Uartwell,  84  Ala.  379,  4  So.  156. 

The  moral  obligation  imposed  by  the  contract 
of  a  married  woman  to  pay  her  attorneys  for 
procuring  a  divorce  is  not  a  sufficient  considera- 
tion for  a  new  promise  after  discoverture.  Mu- 
sick  V.  Dodson,  76  Mo.  624,  43  Am.  Rep.  780. 

A  promise  by  a  married  woman  without  a 
separate  estate  imposes  no  legal  or  equitable 
liability  upon  her,  and  is  not  sufficient  to  sup- 
port a  new  promise  after  the  death  of  her  hos- 
band.  Condon  v.  Barr,  49  N.  J.  L.  53,  6  Atl. 
614. 

This  case  recognizes  the  distinction  between  a 
contract  enforceable  In  equity  and  one  not  so 
enforceable,  and  implies  that  the  former  will 
be  sufficient  to  support  a  new  promise. 

A  promise  by  a  widow  to  pay  a  note  executed 
by  her  during  her  coverture,  the  consideration  of 
which  was  not  for  the  benefit  of  her  sole  and 
separate  estate,  is  a  nudum  pactum.  Wilcox  ▼. 
Arnold,  116  N.  C.  708,  21  S.  E.  434. 

A  promise  by  a  woman  after  her  husband's 
death  to  pay  debts  contracted  during  cover- 
ture, but  for  which  she  is  bound  neither  In  law 
nor  In  equity,  are  not  supported  by  any  sufficient 
consideration.  Felton  v.  Reid,  52  N.  C.  17 
Jones,  L.)  269. 

A  contract  by  a  married  woman  during  cov- 
erture is  insuiiicient  to  support  a  subsequent 
promise  by  her  after  discoverture,  unless  It  was 
of  such  a  character  as  to  have  .subjected  her 
separate  estate  to  an  equitable  charge  during 
coverture.  Long  v.  Rankin,  108  N.  C.  333,  12 
S.  E.  987. 

In  Parker  v.  Cowan,  1  Helsk.  518,  the  court 
held  that  a  promise  by  a  woman,  after  discov- 
erture, to  pay  a  note  given  while  covert,  but  in 
consideration  of  a  debt  due  from  her  before 
marriage,  wss  valid.  The  court,  however,  said 
that  If  she  had  been  under  no  previous  liabil- 
ity to  pay  the  debt  for  which  the  note  was 
given,  her  simple  promise  to  pay  would  have 
created  no  liability  as  it  would  have  been  a 
promise  to  pay  a  contract  void  ah  initio,  and 
therefore  not  capable  of  ratification. 

A  promise  by  a  married  woman  while  living 
apart  from  her  husband  to  pay  for  goods  pur- 
chased by  her  on  her  own  credit  and  used  by 
her  in  her  own  support  being  wholly  void  in 
law  and  not  enforceable  in  any  way,  a  subse- 
quent promise  to  pay  after  her  discoverture  Is 
without  consideration.  Uayward  v.  Barker,  52 
Vt.  429,  36  Am.  Rep.  762.  The  court  says  that 
the  moral  obligation  spoken  of  in  cases  as  be- 
ing a  sufficient  consideration  to  mai-ntain  an 
express  promise  is  always  with  reference  to,  and 
springing  from,  a  transaction  or  a  subject  as 
to  which  the  parties  at  the  time  have  already 
made,  or  were  capable  of  making,  a  contract 
that  would  not  be  void.  Glass  v.  Beach,  5  Vt. 
172,  supra,  I.  b,  5,  Is  distinguished  upon  the 
ground  that  there  there  was  a  legal  ccLsidcra- 
tlon  for  the  promise,  which  was  contiuul«.o  <^d 
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op^ntlre  at  the  time  the  promise  was  made,  and 
therefore  it  was  not  even  a  case  of  a  pastconsld- 
erttton.  Boothe  t.  Fitxpatrlck,  36  Vt.  681,  infra, 
II.  b,  10  (c),  is  distlniriiished  upon  the  ground 
that  in  that  case  there  was  a  subject-matter  and 
competent  parties  for  the  making  of  a  valid  con- 
tract at  the  time  the  consideration  was  accruing, 
and  that  the  express  promise  in  that  case  was  held 
to  be  equivalent  to  a  previous  request,  and  that 
▼as  tlie  only  point  materially  to  be  held  in  order 
to  maintain  the  transaction  as  a  contract  to 
promise  npon  a  legal  consideration.  The  moral 
elements  had  no  function  In  the  case.  There  was 
a  contract  made  up  entirely  and  exclusively  of 
legal  elements. 

A  promise  by  a  woman,  having  no  separate 
estate  or  property,  to  pay  one  for  caring  for 
her  child  is  entirely  void,  and  a  new  promise, 
after  the  removal  of  her  disability  to  contract, 
is  nudum  pactum,  Valentine  v.  Bell,  66  Vt. 
280,  29  Atl.  251. 

A  contract  of  a  married  woman,  being  void, 
creates  no  debt,  and,  hence,  furnishes  no  con- 
sideration where  a  subsequent  promise  was 
made  during  widowhood.  Kent  v.  Band,  64  N. 
H.  45,  6  Atl.  760. 

In  Dixie  T.  Worthy,  11  U.  C.  Q.  B.  328,  the 
court  of  Queen's  bench  of  Upper  Canada  held 
that  where  a  married  woman  procured  one  to 
indorse  for  ber  a  bill  of  exchange  in  order  that 
<khe  might  negotiate  the  same  for  her  proper 
ua  and  benefit  upon  her  promise  to  Indemnify 
him  therefor,  and,  after  her  husband's  death, 
renewed  the  promise,  such  new  promise  was 
without  consideration,  and  would  not  support 
an  action,  though  it  was  averred  that  the  bill 
▼as  negotiated  for  her  own  use.  The  court  ad- 
mitted that  if  Lee  v.  liuggerldge  could  be  con- 
sidered as  good  authority  an  action  on  the  new 
promise  would  lie,  but  considered  that  decision 
to  have  been  overruled  by  the  later  cases,  name* 
ly.  Llttlefleld  t.  Shee,  2  Bam.  ft  Ad.  811 ;  Bast- 
wood  V.  Kenyon,  11  Ad.  k  El.  448,  3  Perry  ft  D. 
^T6:  Beaumont  v.  Reeve,  8  Q.  B.  483.  15  L.*  J. 
<}.  B.  N.  8.  141,  10  Jur.  284.  The  court  said 
that  the  foundation  of  the  alleged  moral  obliga- 
tion set  out  in  the  declaration  was  the  asser- 
tion that  the  money  obtained  ^or  the  bill  which 
the  plaintiff  indorsed  and  was  obliged  after- 
warda  to  pay  came  to  the  defendant's  hands  for 
her  own  use  and  benellt ;  but  pointed  out  that 
00  implied  promise  would  arise  in  law  for  money 
advanced  to  it  married  woman  under  such  olr- 
comftances,  and  no  express  promise  would  be 
Mnding;  diatingulshing  between  such  a  case 
and  the  case  of  a  ratification  of  an  Infant's  con- 
tract, upon  the  ground  that  her  original  prom- 
ise was  void,  while  the  Infant's  original  promise 
waa  only  voidable. 

A  promise  by  a  married  woman,  after  she 
^  been  declared  a  feme  Bole  by  an  act  of  the 
I«Cislatnre,  to  pay  a  debt  previously  contracted 
bj  her  while  covert,  is  not  enforeceable  where 
no  new  consideration  or  previous  moral  obliga- 
tion Is  shown.  Waters  v.  Bean,  15  6a.  358. 
Lumpkin,  J.,  who  delivered  the  opinion  of  the 
«onrt,  said  that  it  had  been  held  that  where  a 
■arrled  woman  was  under  a  moral  obligation 
to  pay  a  bond  executed  by  her  when  covert ;  and 
*he,  after  her  husband's  death,  promised  to  pay 
It,  her  executor  was  liable  on  the  subsequent 
promise  (5  Taunt.  37)  ;  and  while  he  did  not 
indorse  such  doctrine  in  the  present  case  there 
wu  BO  moral  obligation  shown.  There  is  an 
intimation  in  the  opinion  that  if  the  wife  had 
l>ad  a  separate  estate  at  the  time  she  gave  the 
Qote  in  question,  the  decision  might  have  been 
«herwi«e. 

(b)  When  original  debt  due  from  husband. 

The  distinction  suggested  In  Goulding  v.  Dav- 


dcbt,  although  the  consideration  moved  at  the 
request  of  the  wife,  was  nevertheless  In  legal 
effect  originally  the  debt  of  the  husband  and  not 
of  the  wife,  and  cases  where  the  original  debt, 
though  not  enforceable,  was  that  of  the  wife, 
was  applied  in  Smith  v.  Allen  (1869)  1  Laus. 
101,  where  It  was  held  that  a  promise  by  a 
widow  to  pay  a  note  given  by  her  before  the 
death  of  her  husband,  for  goods  purchased  by 
her  for  family  use,  was  unenforceable. 

And  the  next  case,  although  decided  before 
Goulding  V.  Davidson,  recognizes  the  same  dis- 
tinction. 

A  void  promise  by  a  married  woman  to  pay 
for  goods  purchased  by  her  during  coverture  is 
not  sufficient  to  support  a  new  promise  to 
pay  for  the  goods  after  a  divorce  from  her  hus- 
band. Watklns  v.  Halstead,  2  Sandf.  811.  The 
opinion  in  this  casfr  says  that  If  anyone  was 
liable  when  the  debt  was  contracted  it  waa  the 
husband,  and  that  nothing  appeared  to  exempt 
him  from  liability. 

A  promise  by  a  wife  after  the  death  of  her 
husband  to  pay  a  bill  for  medical  attendance 
upon  her  and  upon  slaves  who  w%re  her  separate 
property  is  not  founded  on  a  good  consideration. 
Kennerly  v.  Martin,  8  Mo.  698.  In  this  case, 
the  court  does  not  expressly  deny  that  a  moral 
obligation  is  sufficient  to  support  an  express 
promise,  but  points  out  that  in  the  present  case 
there  is  no  moral  obligation  on  the  wife  to  pay  a 
debt  contracted  during  her  husband's  lifetime, 
since  it  waa  his  debt  and  not  hers,  and  dis- 
tinguished the  case  from  Lee  v.  Muggeridge  upon 
that  ground. 

A  note  by  a  widow  for  a  store  account 
charged  to  her  husband  before  his  death  is  with- 
out consideration.  Stockton  Bros.  v.  Beed,  65 
Mo.  App.  606.  The  court  In  this  case  says 
that  there  was  not  even  a  moral  obligation,  but 
la^'S  down  the  rule  as  follows :  *'A  moral  obliga- 
tion to  pay  money  or  perform  a  duty  is  a  good 
consideration  to  do  so  where  there  was  original- 
ly an  obligation  to  pay  the  money  or  do  the  duty 
which  was  enforceable  at  law  but  for  the  inter- 
ference of  some  rule  of  law." 

(c>  When  original  promiee  binding  in  equity. 

It  will  be  observed  that  many  of  the  forego- 
ing cases  that  hold,  in  general,  against  the  va- 
lidity of  the  new  promise  after  disco verture,  like 
the  principal  case  Imply  that  the  rule  Is  other- 
wise when  the  original  promise,  though  not  en- 
forceable at  law,  might  have  been  charged  in 
equity  upon  the  wife's  separate  estate. 

The  following  cases  expressly  so  hold : 

In  Vance  v.  Wells,  8  Ala.  399,  goods  were 
furnished  during  coverturo  to  a  married  woman 
on  the  faJth  of  her  separate  estate,  and  she  exe- 
cuted a  note  for  them  as  surety  of  her  husband. 
An  express  promise  to  pay,  made  after  the 
death  of  her  husband,  was  held  valid  upon  the 
ground  that  the  promise  during  coverture, 
though  void  at  law.  In  equity  created  a  charge 
on  her  separate  estate,  and  the  moral  considera- 
tion originated  from  an  obligation  capable  of 
enforcement  in  equity. 

A  contract  of  a  married  woman  for  profes- 
sional services  in  obtaining  a  divorce  may  be  en- 
forced upon  her  express  promise  to  pay  after 
she  becomes  discovert  without  any  new  or  fur- 
ther consideration  for  the  promise.  Vlser  v. 
Bertrand,  14  Ark.  267.  ,The  decision  in  this 
case  is  not  upon  the  ground  that  a  mere  moral 
obligation  is  snfficient  to  support  a  promise; 
but  It  was  held  that  while  her  promise  to  pay, 
made  during  coverture,  was  void  at  law.  yet  it 
was  chargeable  upon  her  separate  estate  in  equi- 
ty, and  the  court  says :  "If  the  agreement  of 
a  feme  covert  to  contract  is  valid  so  as  to  be 
obligatory  in  equity,  her  promise  after  she  be- 
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obligation,  nor  Is  the  promise  of  one  not  under 
a  liability  aided  by  any  moral  obligation  where 
there  never  was  a  precedent  good  considera- 
tion." It  appears  In  this  case  that  the  wife 
had  a  separate  estate. 

A  promise  by  a  woman  after  the  termination 
of  her  coverture  to  pay  a  debt  for  articles  of 
comfort  and  support  of  the  household  for  which 
her  separate  estate  would  have  been  liable  un- 
der the  statute  then  in  force  is  supported  by  a 
suflicient  consideration, — especially  where  she 
Is  granted  a  further  indulgence  in  payment. 
Doss  V.  Peterson,  82  Ala.  253,  2  So.  644. 

A  married  woman  may  contract  debts  and 
render  her  separate  estate  liable  in  equity  for 
the  payment ;  and  if  her  separate  estate  is 
bound,  she  is  under  a  moral  and  equitable  obli- 
gation to  pay  the  claim,  which  is  a  sufficient 
consideration  for  a  subsequent  promise  to  do  so, 
made  after  her  husband's  abandonment  of  her. 
Craft  y.  Rolland,  37  Conn.  491.  This  was  an 
action  of  assumpsit  for  provisions  furnished 
wholly  upon  the  wlfe*s  credit  while  the  family 
were  living  on  a  farm  bought  with  her  money, 
she  having  othdr  separate  property. 

A  charge  created  by  a  married  woman  upon 
her  separate  estate,  which  may  be  enforced  in 
equity,  Is  a  sutflclent  consideration  to  support 
her  personal  contract  after  she  becomes  a  feme 
sole.     Cleland  v.  Low,  32  Ga.  458. 

Hubbard  v.  Bugbee,  56  Vt.  506,  45  Am.  Rep. 
639,  was  a  demurrer  to  a  declaration  declar- 
ing upon  a  promise  made  by  a  widow  to  pay  a 
note  executed  by  her  while  married  and  alleged 
to  have  been  given  for  money  borrowed  for  the 
improvement  of  her  separate  real  estate.  The 
court  held  that  the  promise  was  supported  by  a 
sufficient'  consideration,  if  the  facts  alleged  in 
the  declaration  were  true,  since  her  separate 
property  would  have  been  charged  In  equity  with 
the  note.  The  case  came  up  before  the  court 
again  to  Hubbard  v.  Bugbee  (1885)  58  Vt.  172, 
2  Atl.  594,  and  it  then  appeared  that  the  defend- 
ant had  no  separate  estate  when  the  note  was 
given,  and  upon  that  state  of  facts  the  court 
held  that  the  new  promise  was  without  consid- 
eration. 

A  promise  by  a  married  woman  having  a  sepa- 
rate equitable  estate  to  pay  for  goods  needed 
in  the  family  and  sold  to  her  upon  the  credit 
of  such  estate  is  sufficient  to  support  a  promise 
by  her  after  discoverture  to  pay  the  same. 
Sherwln  v.  Sanders,  59  Vt.  499,  59  Am.  Rep. 
750,  9  Atl.  239. 

8.  Keto  promiHCf  when  original  promise  In  viola- 
tion of  statute  of  frauds. 

An  agreement  by  one,  to  whom  land  has  been 
conveyed  upon  an  oral  trust  to  sell  the  same  and 
turn  over  the  proceeds  to  the  grantor,  after  sell- 
ing the  land  and  receiving  the  proceeds,  to  pay 
the  same  over  to  the  grantor,  is  an  admission 
that  the  money  is  held  in  trust,  and  the  exist- 
ence of  the  trust  is  a  sufficient  consideration 
to  pay,  and  such  promise  will  support  an  action, 
although  without  It  the  case  would  have  bee-n 
within  the  statute  of  frauds.  Harris  y.  Clark, 
94  Iowa,  327,  62  N.  W.  854. 

In  Farnham  v.  O'Brien,  22  Me.  475,  it  was 
held  that  a  promise  by  one  who  had  orally 
agreed  to  lease  a  tavern  stand,  to  reimburse  the 
other  party  for  expenses  incurred  in  moving  his 
goods  in  reliance  on  .the  agreement,  was  sup- 
ported by  a  sufficient  consideration,  although 
the  agreement  to  lease  was  within  the  statute  of 
frauds ;  bat  intimated  that  there  would  be  no 
consideration  for  a  new  lea^. 

One  who  verbally  agrees  to  answer  for  the 
debt  of  another  is  In  honor  and  conscience  bound 
to  perform  the  same,  although  his  original  agree- 
ment Is  unenforceable  because  within  the  statute 
of  frauds;  and  such  moral  obligation,  being 
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founded  on  a  pre-existing  debt,  constitutes  a  suf- 
ficient consideration  for  a  subsequent  promise  to 
pay.  Rogers  v.  Stevenson,  16  Minn.  68,  611.  56. 
The  court  in  this  case  points  out  that  the  verbal 
contract  was  never  illegal  or  void,  and  that  the 
statute  simply  prescribes  as  a  rule  of  evidence 
that  oral  proof  of  It  cannot  be  received. 

Paul  V.  Staclchouse,  38  Pa.  302,  held  that 
where  defendant  requested  plaintiff  to  loan 
money  to  a  third  person  promising  to  go  secur> 
ity,  and  subsequently,  but  after  the  maturity 
of  the  note  given  by  such  third  person,  signed 
the  same  as  surety,  he  was  bound.  The  court 
took  the  position  that  the  consideration  for  hi» 
signature,  though  past,  was  a  continuing  and 
valuable  one,  and  his  signature  was  a  complete 
and  full  execution  of  the  promise  upon  that  con- 
sideration. 

Where  an  original  promise  to  pay  for  goods 
furnished  to  another  Is  unenforceable  because 
oral  and  therefore  within  the  statute  of  frauds, 
a  subsequent  promise  In  writing  to  pay  for  the 
same  Is  supported  by  a  sufficient  considenLtion. 
Wilis  V.  Ross,  77  Ind.  1,  40  Am.  Rep.  279.  The 
court  in  this  case  recognizes  the  general  rule 
that  a  moral  obligation  will  not  support  a  con- 
tract, but  holds  that  the  case  Is  within  the  ex- 
ception to  the  rule  because  the  original  prom- 
ise could  have  been  enforced  but  for  the  barrier 
erected  by  a  positive  statute,  and  because  tbe 
statute  of  frauds  affects,  not  the  contract,  but 
the  evidence  only. 

In  Brown  v.  Latham,  92  Ga.  280,  18  S.  E. 
421,  where  a  father  had  conveyed  land  to  his 
son  upon  the  latter's  agreement  to  reconvey  it. 
It  was  held  that  even  If  the  son  was  in  a  posi- 
tion to  protect  himself  against  reconveylng  to 
the  father  he  could  waive  that  protection,  and 
his  moral  obligation  to  share  the  land  with  his 
sister  in  proportion  to  her  Interest  as  a  coheir 
with  himself  was  a  sufficient  consideration  for 
his  promise,  after  the  father's  death,  to  pay  her 
her  proportional  part  of  the  value  of  the  land. 

9.  Heto  promise  when  original  promise  illegals 

Although  a  bill  drawn  by  a  prisoner  of  war 
in  France  upon  a  person  resident  in  England  In 
favor  of  an  alien  could  not  have  been  original- 
ly enforced,  the  drawer  is  liable  on  a  subsequent 
promise  In  time  of  peace  to  pay  the  principal 
and  Interest.  Duhammel  y.  Pickering,  2  Star- 
kle,  90.  Lord  EllentK>rough  said  that  undoubt- 
edly the  bill  was  void  In  Its  original  concoction, 
but  was  not  so  far  void  that  it  could  not  con- 
stitute the  basis  of  the  promise  by  which  tbe 
party  may  bind  himself  on  the  return  of  peace. 

A  promise  subsequent  to  the  war  of  the  rebel- 
lion to  pay  an  obligation,  evidenced  by  a  note 
executed  during  the  war  and  which  was  Invalid 
because  one  of  the  parties  resided  within  the 
Confederate,  and  the  other  within  the  Federal 
military  lines,  having  a  moral  obligation  as  Its 
basis,  can  be  enforced  in  a  suit  thereon.  Le- 
doux  V.  Buhler,  21  I<a.  Ann.  130. 

A  sale  of  liquors  in  violation  of  the  liquor 
law  does  not  furnish  a  consideration  which  will 
support  a  new  promise  to  pay  for  the  same  after 
the  repeal  of  the  law.  Ludlow  v.  Hardy,  38> 
Mich.  690. 

This  decision  Is  put  upon  the  ground  that  tbe 
sale  had  no  legal  vitality  originally,  and  noth- 
ing h&s  occurred  since  to  breathe  life  Into  it, 
and,  hence,  it  has  never  been  sufficient  to  afford 
any  consideration  for  a  promise. 

A  contract  to  pay  for  medical  services  ren- 
dered by  one  not  duly  licensed  to  practise  being 
void  at  the  time  it  was  made,  there  is  no  con- 
sideration to  support  a  new  promise  to  pay  after 
the  passage  of  a  statute  dispensing  with  the 
necessity  of  a  license.  Puckett  v.  Alexander, 
102  N.  C.  95,  3  L.  R.  A.  43,  8  S.  B.  767. 

The  moral  obligation  to  pay  a  note  that  Is- 
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InTalld  because  made  on  Sunday  is  a  sufficient 
consideration  to  support  a  new  promise  to  pay 
tbe  ssme  made  on  a  week  day.  Tucker  ▼.  West, 
29  Ark.  386. 

^liere  a  contract,  otherwise  valid,  is  void 
by  reason  of  having  been  made  on  Sunday,  as 
where  property  Is  sold  and  delivered  on  that  day 
on  credit,  a  subsequent  promise  to  pay  fur  the 
goods,  made  any  day  other  than  Sunday,  is 
raild,  and  an  action  can  be  maintained  on  such 
new  promise.  Melchoir  v.  McCarty,  31  Wis. 
252.  11  Am.  Rep.  G05.  The  court  in  this  case 
ttid  that  ibe  rule  above  stated  was  an  excep- 
tion to  the  general  rule  that  a  promise  to  pay 
for  s  past  consideration  for  which  there  Is  not, 
and  never  has  been,  any  legal  liability  on  the 
part  of  the  party  promising  It  does  not  make  a 
contract  binding  In  law. 

Reeves  v.  Butcher,  31  N.  J.  L.  224,  while  Inti- 
mating that  a  subsequent  promise  to  pay  a  note 
Yoid  because  given  on  Sunday  would  support  an 
action,  holds  that  payment  of  interest  on  such 
note  does  not  amount  to  a  new  promise. 

The  moral  obligation  resting  upon  one  to  re- 
pay or  In  some  way  account  for  money  loaned 
ro  him  on  Sunday  Is  a  sufficient  consideration 
to  support  an  express  promise  to  repay  the 
money,  although  neither  the  loan  Itself,  nor  the 
note  given  therefor.  Is  enforceable,  because  In 
violation  of  the  Sunday  law.  Gwinn  v.  Slmes, 
61  Mo.  335. 

If  a  note  (s  made  on  Sunday,  In  violation  of 
law,  and  therefore  Is  Illegal,  a  subsequent  prom- 
ise to  pay  It  will  not  make  It  any  less  Illegal. 
Pope  V.  Llnn.  50  Me.  88.  It  Is  to  be  observed 
that  in  this  case  the  point  was  not  the  want  of 
consideration,  but  the  Illegality  of  the  subse- 
qnent  promise. 

Il'bere  all  the  creditors  of  an  Insolvent  con- 
wnt  to  accept  a  composition  for  their  respec- 
tive demands  upon  an  assignment  of  the  Insol- 
vent's effects  by  a  deed  of  trust  to  which  they 
are  all  parties,  and  one  of  them,  before  he 
exocntes.  obtains  from  the  insolvent  a  promis- 
sory note  for  the  residue  of  the  demand,  by  re- 
fusing to  execute  until  such  note  Is  made,  the 
note  is  void  in  law  as  a  fraud  on  the  rest  of  the 
creditors,  and  a  subsequent  promise  to  pay  It  Is 
a  promise  without  consideration  which  will  not 
maintain  an  action.  Cockshott  v.  Bennett,  2  T. 
H.  763.  1  Revised  Rep.  617. 

8o.  also,  the  rule  that  where  the  usurious  se- 
niritles  given  for  a  loan  have  been  abandoned 
a  new  promise  to  repay  the  principal  with  legal 
interest  Is  valid,  must  be  regarded  as  an  appli- 
cation of  the  exception  to  the  general  doctrine, 
and  seems  to  have  been  so  treated  In  Barnes  v. 
Kedley.  2  Tannt.  184  :  Flight  v.  Reed.  1  Hurlst. 
k  r.  703.  32  L.  J.  Exch.  N.  S.  26.-),  9  Jur.  N.  S. 
I^»18.  8  Lu  T.  N.  S.  638,  11  Week.  Rep.  1019 ; 
Kllbourn  v.  Bradley,  3  Day,  356,  3  Am.  Dec. 
2T.1 .  Early  v.  Mahon,  19  Johns.  147,  10  Am.  Dec, 
'^^1 :  Hammond  v.  Hopping,  13  Wend.  .505  ; 
<JarvIn  v.  Linton,  62  Ark.  370,  35  S.  W.  430,  37 
8.  W.  569. 

These  cases  as  to  the  sufficiency  of  the  moral 
f4>UKation  to  support  a  new  promise  In  case  the 
oTi^nzl  promise  Is  Illegal  are  merely  cited  for 
the  purpose  of  illustrating  a  particular  applica- 
tion of  the  exception  to  the  general  doctrine 
that  a  moral  obligation  Is  not  a  sufficient  consid- 
eration for  a  promise.  It  would  not  be  feasible 
ts  this  note  to  discuss  the  general  question  as 
to  the  ratlflcatlon  of  Illegal  contracts,  since  that 
qaefition  Involves  matters  other  than  those  reiat- 
inic  to  the  existence  or  nonexistence  of  a  con- 
alderatlon. 

10.  Pa$t  legal  conaideratUm, 

(a)  Qmerally. 

The  rases  Involving  a  moral  obligation  arlt- 
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lag  from  what  has  been  here  termed  a  moral,  as 
distinguished  from  a  legal,  benefit,  having  been 
cited  In  division  I.,  and  those  Involving  a  moral 
obligation  springing  from  an  Imperfect  legal. 
obligation,  under  the  foregoing  headings  in  this 
division.  It  is  the  Intention  to  consider  under 
this  heading  the  cases  Involving  a  moral  obliga- 
tion springing  from  a  legal,  as  distinguished 
from  a  moral,  l)eneflt,  which  up  to  the  time  ot 
the  promise  sought  to  be  enforced  has  not 
formed  the  subject  of  a  legal  obligation,  perfect 
or  Imperfect. 

The  general  statement  of  the  exception  to  the- 
doctrlne,  made  in  the  note  to  Wennall  v.  Adney^ 
3  Boa.  &  P.  247,  and  the  other  statements  pre- 
viously referred  to,  seem  designed  to  cover  moral 
obligations  of  the  second  class,  though,  as  has 
been  pointed  out.  It  has  not  uniformly  been  ap- 
plied to  all  cases  within  that  class.  Many  of 
these  statements,  however,  are  so  framed  as  not 
to  Include  within  the  exception  moral  obliga- 
tions of  the  third  class,  which,  therefore,  so  far 
as  these  general  statements  are  concerned,  seen» 
to  be  left  under  the  general  d'octrine,  but  the 
cases  do  not,  by  any  means,  uniformly  apply 
that  doctrine  to  them. 

It  is  often  said  that  a  past  consideration  will 
not,  in  the  absence  of  a  previous  request,  sup- 
port a  promise.     Thus : 

Where  the  servant  of  one  person  Is  arrested, 
and  another  person  balls  him,  and  afterwards 
the  master  promises  the  latter,  for  his  friend- 
ship, to  save  him  harmless.  It  Is  not  a  good  con- 
sideration ;  otherwise  If  the  master  had  pre- 
viously requested  the  bailing.  Hunt  v.  Bate,  3 
Dyer,  272. 

A,  In  consideration  that  B  has  married  his 
daughter  at  his  request,  promises  to  pay  £20. 
This  Is  a  good  consideration  because  the  mar- 
riage ensued  the  request  of  the  defendant. 
Anonymous,  3  Dyer,  272. 

A  mere  voluntary  courtesy  will  not  have  s 
consideration  to  uphold  an  assumpsit.  But  if 
the  courtesy  were  moved  by  a  suit  or  request  of 
the  party  that  gives  the  assumpsit.  It  will  bind  ; 
for  the  promise,  though  It  follows,  yet  It  Is  not 
naked,  but  couples  Itself  with  the  suit  before^ 
and  the  merits  of  the  party  procured  by  that 
suit,  which  is  the  difference.  Lampleigh  v. 
Brathwalt,   Hobart,  105. 

This  general  statement  as  to  the  insufficiency 
of  a  past  consideration  Is  no  doubt  true  where 
the  past  consideration  consisted  merely  of  det- 
riment to  the  promisee  without  any  benefit  to 
the  promisor  (c.  9.  a  promise  to  become  surety 
for  the  repayment  of  a  loan  already  made  to  a 
third  person)  ;  and  Is  also  true  where,  though 
there  was  a  benetit  to  the  promisor.  It  was  con- 
ferred under  such  circumstances  as  to  raise  no 
moral  obligation  on  his  part  (e.  g.  where  serv- 
ices or  property  are  Intended  to  be  rendered  or 
given  gratuitously).  So,  also.  It  is  undoubted- 
ly true  where,  though  there  was  a  benefit  to 
the  promisor,  that  benefit  has  been  exhausted  by 
having  already  formed  the  consideration  of  m. 
contract  that  has  already  been  executed  or  may 
still  be  enforced  (e.  g.  where  one  having  sold  a 
horse  without  a  warranty  subsequently  warrants 
him). 

When,  however,  the  benefit,  though  not  moved! 
by  a  previous  request,  was  legal,  and  not  mere- 
ly moral,  was  conferred  under  such  circum- 
stances as  to  create  a  moral  obligation,  and  has 
not  been  exhausted  by  having  formed  the  consid- 
eration of  a  previous  executed  or  still  enforce- 
able promise,  there  Is  some  authority,  at  least, 
for  the  proposition  that  a  subsequent  express 
promise  Is  good. 

A  voluntary  payment  to  a  city  of  taxes  Illegal- 
ly assessed  does  not  constitute  or  confer  a  right 
of  action  to  recover  them  back,  but  It  does  cre- 
ate a  moral  obligation  on  the  part  of  the  city 
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to  repay  them,  and  Is  a  gufflcient  consideration 
to  support  a  subsequent  promise  to  do  so.  State 
V.  Butler,  11  Lea,  418. 

A  past  consideration  benefldal  to  the  prom- 
isor is  a  sufficient  consideration  to  support  a 
subsequent  promise.  Parsons  v.  Robinson,  27 
Jones  i%  S.  546,  15  N.  Y.  Supp.  138. 
.  Where  a  person  is  under  a  legal  obligation  to 
pay  money,  and  another  pays  it  for  him  with- 
out request,  the  law  raises  an  implied  assump- 
sit to  refund  without  any  express  promise  on 
liis  part :  but  where  he  is  not  under  any  legal 
obligation,  but  receives  the  benefit  of  a  payment 
made  or  labor  done  by  another, — as  if  a  person 
seeing  the  fence  of  my  field  decayed  and  out  of 
kindness  pay  another  to  repair  it,  and  I  promise 
to  reimburse  him ;  or  if  he  repairs  it  himself 
and  I  promise  to  pay  him  for  his  trouble, — here 
the  express  promise  is  good.  McMorris  v.  Hem- 
don,  2  Bail.  L.  56,  21  Am.  Dec  615. 

Musser  y.  Ferguson  Twp.  (1867)  55  Pa.  475, 
was  an  action  of  assumpsit  by  the  plaintiff 
against  a  township  to  recover  a  bounty  as  a 
re-enlisted  volunteer.  The  action  was  sought 
Co  be  upheld  upon  the  ground  that,  though  the 
re-enlistment  was  in  consideration  of  the  bene- 
fits conferred  by  Congress,  it  was  afterwards 
credited  to  the  township  which  thereby  received 
a  benefit.  It  was  held  that  the  action  would 
not  lie,  there  not  being  any  subsequent  promise 
by  the  township ;  but  it  was  intimated,  if  there 
had  been  a  subsequent  promise  the  action 
would  lie.  The  court  said :  "A  moral  obligation 
has  been  held  to  l>e  a  sufficient  consideration  to 
support  an  express  promise  to  pay,  but  is  not  a 
legal  consideration  from  which  the  law  itself 
will  imply  a  promise." 

A  promise  made  by  a  town  to  pay  a  bounty  to 
a  person  who  had  previously  re-enlisted  is  valid 
where  the  re-enlistment  is  applicable  to  the 
^uota  of  the  town.  Seymour  v.  Marlboro,  40 
Vt.  171.  The  court  said  that  the  fact  that  the 
promise  was  made  upon  a  past  consideration 
did  not  affect  its  validity  upon  the  facts.  The 
consideration  upon  which  it  was  made  moved 
from  the  plaintilT,  was  meritorious  and  benefi- 
cial. 

There  is  a  moral  or  natural  obligation  to  com- 
pensate one  for  the  advantage  derived  from  the 
use  of  his  money  and  the  past  use  of  money  is 
therefore  a  good  consideration  to  support  a 
promise  to  pay  interest.  Garland  v.  Loclcett,  5 
Mart.  N.  S.  40. 

A  note  by  a  wife,  given  for  labor  and  mate- 
rials previously  furnished  at  the  request  of  the 
husband  in  building  a  barn  upon  land  which  was 
her  separate  estate,  is  Invalid  if  the  credit  was 
originally  given  to  the  husband,  since  it  would 
in  that  case  fall  within  the  rule  of  law  that  an 
executed  and  past  consideration  is  not  sufficient 
to  support  a  subsequent  promise ;  but  if  the  hus- 
band contracted  as  the  agent  of  the  wife,  and  is 
her  creditor,  and  the  note  was  given  with  a 
knowledge  of  the  facts,  it  would  be  a  contract 
with  reference  to  her  separate  estate,  founded 
upon  a  sufficient  consideration  and  binding  upon 
her.     Morse  v.  Mason,  103  Mass.  5G0. 

In  Ferguson  v.  Harris,  89  S.  C.  323,  17  S.  E. 
782,  it  was  sought  to  hold  a  married  woman 
liable  for  lumber  purchased  by  third  persons, 
without  previous  authority  from  her,  but  upon 
her  credit.  The  court  said  that  when  she  ac- 
cepted the  lumber  and  allowed  it  to  be  used  In 
the  construction  of  the  building  she  thereby 
assumed  at  least  a  moral  obligation  to  pay  for 
the  same ;  and  when  by  her  express  promise  she 
agreed  to  pay  she  unquestionably  became  liable 
therefor. 

In  Pillans  v.  Van  Mierop,  8  Burr.  1663.  it 
was  held  that  an  agreement  by  defendants  to 
accept  bills  of  exchange  for  the  credit  of  a  third 
person  was  not  a  nudum  pactum,  although  the 
only  consideration  was  the  previous  honoring 
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by  the  plaintiffs  of  a  draft  drawn  upon  them 
by  such  third  person,  who,  to  procure  such  ac- 
ceptance, offered  credit  upon  the  defendants.  It 
appears  that  the  person  on  whose  credit  the 
last  draft  was  drawn  failed  before  the  same  had 
been  drawn.  Lord  Mansfield  remarked  during 
the  argument  that  a  letter  of  credit  may  be 
given  for  money  already  advanced,  as  well  as 
for  money  to  be  advanced  in  the  future. 

In  Suffleld  v.  Bruce^  2  Starkie,  175,  Lord 
Bilenborough  held  that  the  receipt  of  an  entire 
debt  by  a  party  who  was  entitled  to  only  part 
of  it  was  a  sufficient  moral  consideration  for  a 
subsequent  promise  by  him  to  indemnify  the 
party  against  any  claim  by  the  person  to  whom 
part  of  the  original  sum  was  due. 

(b)  PromUe  to  repay  one  who  voluniarUif  pays 

another*9  debt. 

So,  the  voluntary  payment  of  another's  debt 
without  his  request  seems  to  be  sufficient  to 
support  a  subsequent  express  promise  to  reim- 
burse the  person  making  the  payment,  unless 
the  payment  was  intended  to  be  a  gratuity. 

It  is  well  settled  that  money  paid  by  one  per- 
son for  the  use  of  another  does  not  necessarily 
impose  a  liability  upon  the  latter.  Where, 
however,  the  consideration  is  beneficial  to  the 
party  sought  to  be  charged,  and  is  actually 
adopted  or  taken  advantage  of  by  him,  the  per- 
son executing  the  consideration  becomes  the 
agent  of  the  promisor  by  the  adoption  of  his  act 
by  the  latter.  Omni$  ratihabiUo  retrotrahitur 
et  mandato  wquiparatur.  Koian  t.  Holloway, 
16  Ala.  53,  50  Am.  Dec.  162.  In  this  ease  the 
plaintiff  satisfied  a  judgment  against  the  de- 
fendant, and  it  was  claimed  that  the  latter  had 
subsequently  promised  to  reimburse  him.  The 
court  said  that  if  the  plaintiff  satisfied  the  Judg- 
ment gratuitously,  the  defendant  would  not  be- 
come his  debtor,  and  even  an  express  promise 
subsequently  made  would  not  make  her  so,  un- 
less she  derived  benefit  from  the  payment.  A 
discharge  from  liability  to  satisfy  a  Judgment 
under  ordinary  circumstances,  if  sanctioned  and 
adopted  by  the  defendant,  would  sustain  a 
promise.  The  fact  of  ratification  would  war- 
rant the  Implication  of  a  previous  request.  The 
court  denied  relief  to  the  plaintiff  because  she 
had  not  shown  such  a  subsequent  promise. 

Where  one  does  voluntarily,  and  without  re- 
quest, that  which  he  is  not  compellable  to  do 
for  another  who  Is  compelled  to  do  It,  as  If  one 
who  is  not  surety  or  bound  In  any  way  pays 
a  debt  due  from  another,  he  has  not  the  same 
claim  and  right  as  if  he  had  been  compelled  to 
pay  the  debt ;  but  if  there  be  a  subsequent  prom* 
Ise  to  repay  the  money  the  law  will  imply  a 
previous  request,  as,  if  there  had  been  a  pre- 
vious request  it  would  have  Implied  a  subse- 
quent promise;  but  It  will  not  Imply  both  the 
promise  and  the  request.  •  Bevan  v.  Tomlinson. 
25  Ind.  258. 

The  voluntary  payment  of  another's  debt  does 
not  of  Itself  give  the  person  paying  the  same  & 
right  of  action  against  the  debtor,  but  consti- 
tutes a  sufficient  consideration  to  uphold  a  sub- 
sequent agreement  by  the  latter  to  repay  the 
former,  the  subsequent  promise  being  equivalent 
to  a  previous  request.  Price  v.  Towsey,  8  I-lti. 
(Ky.)  423,  14  Am.  Dec.  81. 

Doty  V.  Wilson.  14  Johns.  878,  held  that  where 
a  Judgment  creditor  had  recovered  the  amount 
of  the  Judgment  from  the  sheriff  because  of  the 
escape  of  the  Judgment  debtor  who  had  been 
taken  on  a  ca.  aa.  the  subsequent  promise  of 
the  Judgment  debtor  to  reimburse  the  sheriff 
was  supported  by  a  sufficient  consideration.  The 
court  said  that  there  was,  not  only  a  moral 
obligation,  but  a  real  and  substantial  benefit  r«. 
suiting  to  the  promisor  from  the  payment. 

The  law.  It  is  true,  will  not  allow  a  party  to 
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mftlntain  an  action  for  money  paid  to  discharge 
tile  debt  of  another  without  his  consent.  Bat 
If  the  debtor  assents  to  the  payment  the  rea- 
son of  the  law  fails;  and  whether  consent  be 
Slven  before  or  after  the  payment  is,  as  It 
aeems  to  us.  Immaterial.  Gleason  v.  Dyke,  22 
Pick.  390.  In  this  case  the  plaintiff,  haying 
purchased  a  mortgagor's  equity  of  redemption 
at  aa  execution  sale  and  paid  off  the  mortgage, 
which  was  then  canceled,  released  to  the  mort- 
gigot  all  rights  acquired  at  the  execution  sale, 
opoD  the  repayment  to  him  of  the  amount  paid 
by  him  on  such  sale.  The  mortgagor,  subse- 
quently, and  without  any  new  consideration, 
promised  to  repay  him  the  amount  he  had  paid 
to  discharge  the  mortgage.  It  was  held  that 
the  promise  was  good  notwithstanding  that  the 
consideration  was  past,  first,  because  the  ratifi- 
cation of  the  payment  was  equlTalent  to  a  pre- 
Tious  request  to  pay ;  and  secondly,  because, 
where  a  man  is  under  a  moral  obligation  to  pay 
a  debt,  which  cannot  be  enforced  by  a  court  of 
law  or  equity,  yet,  if  he  promises  to  pay,  he 
wiU  be  bound. 

In  Ingraham  t.  Gilbert,  20  Barb.  152,  the 
plahitiff  bad  paid  a  debt  due  from  the  defend- 
ant to  a  third  person.  He  did  not  seek  to  prove 
any  preyious  express  request,  and,  aside  from 
the  lieneficial  nature  of  the  transaction,  there 
was  nothing  from  which  a  request  could  be  Im- 
plied; but  he  insisted  that  the  defendant  had 
made  himself  liable  by  his  subsequent  sanc- 
tion and  assumption  of  the  payment  and  prom- 
ise to  repay.  It  appeared  that  there  was  no 
express,  but  at  most  an  implied,  promise,  and 
the  court,  adopti'Ug  the  rule  laid  down  in  the 
note  to  Wennall  y.  Adney,  3  Bos.  ft  P.  249,  held 
that  there  was  no  consideration  to  support  an 
implied  promise.  The  court  distinguished  Doty 
T.  Wilson,  14  Johns.  378,  upon  the  ground  that 
there  the  subsequent  promise  was  express,  and 
admitted  that,  if  the  promise  in  the  case  at  bar 
had  been  express,  the  action  could  haye  been 
sustained,  saying:  **The  reasons  why  a  debtor 
li  not  liable  to  repay  to  another  a  debt  which 
that  other  has  yoluntarily  paid  entirely  fail 
when  such  debtor  afterward  agrees  to  the  pay- 
ment, and  promises  to  remunerate  him  for  what 
be  has  done." 

A  payment  made  by  plaintiff  for  the  benefit 
of,  and  In  discharge  of,  a  liability  of  defend- 
ant is  a  sufficient  consideration  for  a  subsequent 
promise  to  repay  the  amount  so  paid.  St.  Nich- 
olas Ins.  Co.  y.  Howe,  7  Bosw.  450. 

A  payment  by  mistake  of  taxes  on  another's 
land  is  suflclent  to  support  a  subsequent  prom- 
ise by  the  owner  to  reimburse  the  person  mak- 
ing the  payment.  Tl^e  fact  that  the  owner  de- 
rived a  benefit  from  the  payment,  coupled  with 
his  sabseqaent  promise,  is  equlyalent  to  a  pre- 
yious request.     Nixon  y.  Jenkins,  1  Hilt.  318. 

In  McMorrls  y.  Hemdon,  2  Ball.  L.  56,  21 
Am.  aDec.  515,  It  was  held  that  where 
the  plaintiff,  as  administrator,  had  paid 
debts  which  the  decedent  had  Incurred  for  the 
benefit  of  her  children,  in  excess  of  the  assets, 
a  note  by  one  of  the  children  for  his  propor- 
tional share  of  the  excess  was  good.  The  court 
in  this  case  quotes  with  approval  the  remark 
of  Lord  Mansfield  in  Hawkes  y.  Saunders,  1 
^'owp.  290,  9upra,  to  the  effect  that  where  a 
man  is  ander  a  moral  obligation,  which  no 
conrt  of  law  or  equity  can  enforce,  and  prom- 
ises, the  honesty  and  rectitude  of  the  thing  Is 
a  consideration.  The  Judge  writing  the  opinion 
mys:  "I  suppose  the  moral  obligation  spoken 
of  must  be  what  moralists  call  a  perfect  obliga- 
tion— an  obligation  of  Justice,  and  not  of  be- 
nevolence or  piety." 

(c>   Promise  to  pay  for  past  services. 

The  authorities  are  not  quite  so  clear  as  to 
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the  sufficiency  ef  past  services  rendered,  with- 
out a  previous  request,  to  support  an  express 
promise,  but  when  proper  distinctions  are  made 
the  cases  as  a  whole  seem  to  warrant  the  state- 
ment that  such  a  promise  is  supported  by  a 
sufficient  consideration  if  the  services  were  bene- 
ficial and  were  not  intended  to  be  gratuitous. 

A  l>eneflt  derived  from  unsolicited  services 
creates  a  moral  obligation,  which  Is  a  sufficient 
consideration  for  an  express  assumption,  but 
will  not  raise  an  implied  promise.  Landls  y. 
Roy«r,  59  Pa.  05. 

In  Viley  v.  Pettit,  96  Ky.  578,  29  S.  W.  4S8„ 
the  Kentucky  supreme  court,  after  holding  that 
an  agreement  to  pay  for  services  of  a  real- 
estate  agent  in  procuring  a  customer  for  prop- 
erty could  not  be  implied  from  the  fact  that 
the  owner  availed  himself  of  the  service  and  con- 
summated the  trade,  held  that  an  action  would 
lie  upon  a  subsequent  promise  to  pay  for  the 
services. 

In  Goldsby  y.  Robertson,  1  Blackf.  247,  It 
was  held  that  a  special  verdict  finding  that  the 
defendant  promised  to  pay  the  plaintiff  for  past 
work  and  labor,  without  showing  any  circum- 
stances from  which  the  court  could  presume 
that  the  defendant  was  under'  any  obligation,, 
either  moral  or  legal,  to  make  the  promise,  or 
that  previously  to  the  promise  he  was  bound 
in  conscience  or  in  law  to  pay  for  the  labor.  Is 
insufficient  to  support  a  Judgment  for  plaintiff. 

Oakes  v.  Gushing,  24  Me.  313,  held  that  the 
fact,  which  would  be  presumed,  that  the  labor 
on  a  vessel  would  increase  the  value  of  the  se- 
curity furnished  by  a  lien  thereon,  would  be  a 
sufficient  consideration  for  a  subsequent  promise 
in  writing  by»the  lienor  to  pay  for  the  labor.  If 
no  other  existed. 

In  Drake  v.  Bell,  26  Misc.  237,  55  N.  7. 
Supp.  945,  a  mechanic  under  contract  to  repair 
a  yacant  house,  by  mistake  repaired  the  house 
next  door  which  belonged  to  the  defendant.  The 
repairing  was  a  benefit  to  the  latter,  and  he 
agreed  to  pay  a  certain  amount  therefor.  It 
was  held  that  the  promise  rested  upon  a  suffi- 
cient consideration.  Gaynor,  J.,  says :  "The 
rule  seems  to  be  that  a  subsequent  promise 
founded  on  a  former  enforceable  obligation,  or 
on  value  previously  had  from  the  promisee.  Is 
binding." 

An  act  done  for  the  benefit  of  another  with- 
out his  request  is  deemed  a  voluntary  act  of 
courtesy  for  which  no  action  can  be  sustained,, 
unless  after  knowing  of  the  service  the  persuA  ^ 
benefited  promises  to  pay  for  it.  Glenn  v.  Sav- 
age, 14  Or.  567,  13  Pac.  442, 

In  Greeves  v.  M'AIUstcr,  2  BInn.  502.  It  wn9 
held  that  the  taking  and  surrendering  by  plain- 
tiff of  a  person  for  whom  he  was  ball,  in  con- 
sequence of  which  the  defendant  also  surren- 
dered such  person  in  a  suit  in  which  he  was  ball. 
was  a  good  consideration  to  support  a  promise 
by  the  defendant  after  the  surrender  to  pay  a 
portion  of  the  expenses  maintaining  it.  although 
there  was  no  previous  request  on  the  part  of  the 
defendant. 

The  court  In  this  case  says  in  broad  terms : 
"Though  the  service  has  been  rendered  prior  to 
the  promise,  yet  If  the  party  be  under  either 
a  legal  or  moral  obligation  to  pay,  the  promise 
will  bind  him."  The  court  further  says  that  the 
inquiry  whether  the  plaintiff  Intended  to  confer 
a  benefit  on  the  defendant  was  Immaterial. 
Cooper  v.  Martin,  4  East,  76,  is  cited  as  a  strong 
case  In  support  of  the  action.  The  note  to 
Wennall  v.  Adney,  3  Bos.  &  P.  249,  though  cited 
in  the  brief  of  counsel,  is  not  referred  to  In  the 
opinion. 

The  procuring  by  an  uncle  without  compulsion 
of  law  or  request  of  his  nephew  of  a  patent 
for  land  dcvLscd  to  the  latter,  lays  the  latter 
under  a  moral  obligation  which,  though  sufficient 
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as  a  consideration  for  an  express  promise,  raises 
no  promise  by  implication  of  law.  Turner  y. 
Patridge.  3  Penr.  (k  W.  172. 

If  the  consideration,  even  witliout  request, 
moves  directly  from  the  plaintiff  to  the  defend- 
ant, and  inures  directly  to  the  defendant's  bene- 
fit, the  promise  is  binding  though  made  upon  a 
past  consideration.  Boothe  v.  Fitzpatrlclc,  36 
Vt.  681.  In  this  case  the  court  held  that  a 
promise  by  the  defendant  to  pay  for  the  past 
Jceeping  of  a  bull  which  had  escaped  from  de- 
fendant'.s  premises  and  been  cared  for  by  the 
plaintiff  was  valid  although  there  was  no  pre- 
vious request.  The  court  said  that  but  for  the 
3>romise  the  plaintiff  could  not  recover  for  want 
^f  a  request,  bat  that  the  promise  obviated  that 
•objection,  It  being  equivalent  to  a  previous  re- 
•qnest. 

Gray  v.  Hamil,  82  Ga.  375,  6  L.  R.  A.  72,  10 
8.  B.  205,  held  that  a  promise  by  one  partner 
after  dissolution  to  allow  the  other  partner  a 
ceriatn  sum  on  account  of  the  latter  having  been 
obliged,  owing  to  the  former's  intemperance,  to 
perform  more  than  his  due  share  of  the  labor, 
was  within  a  Code  provision  expressly  recogniz- 
ing a  strong  moral  obligation  as  a  consideration 
for  a  contract. 

In  Re  Casey's  Patents  [1892]  1  Ch.  104,  115, 
there  was  a  question  as  to  the  effect,  as  an  as- 
signment, of  a  letter  from  the  owner  of  certain 
IMitents  agreeing,  in  consideration  of  his  serv- 
ices, to  give  him  one- third  share  of  the  patents. 
It  was  urged  that  the  promise  was  in  recogni- 
tion of  past  services,  and  that  past  services  are 
not  a  consideration  for  anything.  Bowen,  L. 
J.,  said :  "Even  if  it  w^ere  true,  as  some  scien- 
tific students  of  law  believe,  that  a  past  serv- 
ice cannot  support  a  future  promise,  you  mus^ 
look  at  the  document  and  see  if  the  promise  can- 
not receive  a  proper  effect  in  some  other  way. 
Now  the  fact  of  a  past  service  raises  an  impli- 
cation that  at  the  time  it  was  rendered  it  was 
to  be  paid  for,  and  If  it  was  a  service  which  was 
to  be  paid  for,  when  you  get,  in  a  subsequent  doc- 
ument, a  promise  to  pay.  that  promise  may  be 
treated  either  as  an  admission  which  evidences, 
or  as  a  positive  bargain  which  fixes,  the  amount 
of  that  rea^onable  remuneration  on  the  faith 
of  which  the  service  was  originally  rendered. 
So  that.  here,  for  past  services  there  Is  ample 
Jnstiflcation  for  the  promise  to  give  the  third 
aha  re." 

In  Townsend  v.  Hunt,  Cro.  Car.  408,  it  was 
lield  that  a  promise  to  pay  the  residue  of  a 
legacy.  In  consideration  of  the  plaintiff  having 
previously,  at  the  defendant's  request,  executed 
a  general  release,  was  supported  by  a  sufficient 
^consideration.  The  ground  of  the  decision  Is 
that  the  release  was  made  at  the  defendant's  re- 
<iue8t,  and  that  the  defendant  had  the  continu- 
ance of  the  benefit  thereof.  Referring  to  the 
•case  in  3  Dyer,  272,  supra,  the  court  said : 
''*lf  the  bail  had  been  entered  into  at  the  mas- 
ter's request,  and  afterwards  he  had  made  the 
promise,  It  had  been  well  enough." 

Services  gratuitously  rendered  will  not  sup- 
port a  subsequent  promise  by  the  parties  there- 
tij  benefited  to  pay  for  the  same.  Allen  v.  Bry- 
«on,  67  Iowa,  591,  56  Am.  Rep.  358,  25  N.  W. 
'820.  In  this  case,  however,  the  court  said  that 
•the  services  having  been  rendered  gratuitously 
;and  with  no  expectation  of  being  paid  for, 
there  was  no  obligation,  legal  or  moral,  to  pay 
for  them. 

Some  of  the  cases,  while  upholding  the  subse- 
quent promise,  do  so  upon  the  ground  that  from 
the  subsequent  promise,  in  connection  with  the 
beneficial  nature  of  the  services,  the  court  will 
Imply  a  previous  request ;  thus : 

A    consideration    wholly    past    and    executed 
before  a  promise  is  made  is  not  sufficient  unless 
the  consideration  arose  at  the  instance  or  re-  | 
quest  of  the  party  promising ;  and  that  request 
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must  have  been  expressly  made  or  necessarllj 
implied  from  the  moral  obligation.  Shaw  y. 
Boyd,  1  Stew.  &  P.   (Ala.)   83. 

Past  services  are  a  sufficient  consideration  to 
8uppoi*t  a  promise  to  pay  for  them.  It  is  im- 
material whether  the  promise  be  made  before 
or  after  the  services.  A  subsequent  promise  to. 
pay  implies  that  the  services  were  rendered  upon 
previous  request.  Jllson  v.  Gilbert,  26  Wis. 
637,  7  Am.  Rep.  100  ;  Snyder  v.  Castor,  4  Yeates, 
353. 

A  promise  to  pay  for  past  services  implies 
that  they  were  rendered  upon  a  previous  request, 
and  such  services  are  good  consideration  for  the 
promise.  Sllverthorn  v.  Wyiie,  96  Wis.  69,  71 
N.  W.  107. 

It  would  seem  that  these  cases  regard  the 
implication  as  one  of  law  dispensing  with  the 
necessity  of  an  actual  previous  request,  and  not 
one  of  fact,  merely  dispensing  with  the  neces- 
sity of  proving  such  a  request  in  the  first  In- 
stance, but  rebuttable  by  proof  negativing  a  re- 
quest. The  four  cases  next  cited,  however,  seem 
to  take  the  view  that  the  implication  is  a  rebut- 
table one. 

A  vote  by  the  parish  after  the  dissolution  of 
the  ministerial  relation  to  pay  the  minister  the 
expense  of  repairs  made  by  him  upon  the  par- 
sonage, without  the  above  request,  is  without 
consideration.  Greene  v.  First  Parish,  10  Pick. 
500.  The  court  said  that,  under  the  circum- 
stances in  the  case,  a  request  to  make  the  re- 
pairs might  have  been  inferred  by  a  jury ;  but 
for  the  fact  that  the  parish  committee  had 
actually  refused  to  furnish  repairs. 

It  is  the  general  rule  that  a  past  considera- 
tion is  not  a  valid  foundation  of  a  contract  or 
promise,  unless  the  act  has  been  done  at  the 
request  of  the  party  t>enefited  and  of  whom 
payment  is  claimed.  Chadwick  v.  Knox,  31 
N.  H.  226,  64  Am.  Dec.  329.  The  promise  in 
this  case  was  to  pay  for  services  previously 
rendered  in  procuring  a  pardon  for  a  convict. 
The  court  said  that  there  was  no  direct  evidence 
of  any  request  to  perform  the  services,  but  that 
the  promise  was  competent  evidence  of  a  pre- 
vious assent  or  agreement. 

A  promise  made  upon  a  past  and  executed  con- 
sideration is  in  general  not  binding:  but  when 
the  labor  performed  or  the  services  rendered 
are  beneficial  to  the  promisor,  and  there  is 
nothing  in  the  evidence  hegatlving  a  request,  a 
Jury  may,  from  the  circumstances  of  the  case, 
infer  a  request.  Wilson  v.  Edmonds,  24  N.  II. 
517. 

In  Ehle  ▼.  Judson,  24  Wend.  97,  it  was  held 
that  where  the  plaintiff,  having  negotiated  for 
the  purchase  of  land  for  himself,  and  having 
procured  an  offer  from  the  owner  to  sell  for  a 
certain  amount  but  without  having  made  any 
contract,  consented  to  the  defendant's  becoming 
the  purchaser  on  condition  that  the  latter  would 
give  him  a  note  for  $100  to  pay  him  for  his 
time  and  trouble  in  negotiating  the  purchase, 
the  note  was  not  supported  by  a  sufficient  con- 
sideration. The  court  said  that  services  volun- 
tarily rendered,  though  they  may  be  beneficial 
to  another,  impose  no  legal  obligation  upon  him. 
but  the  services  must  be  rendered  upon  request. 
It  was  admitted  that  the  request  may  be  estab- 
lished by  presumptive  evidence,  and  that  the 
beneficial  nature  of  the  services,  though  not 
enough  when  standing  alone,  may  be  very  im- 
portant in  a  chain  of  circumstances  tending 
to  ei^tabiish  the  presumption.  In  the  case  at 
bar.  however,  it  was  said  the  services  were  not 
beneficial  to  the  defendant,  and.  besides,  they 
were  not,  and  could  not  have  been,  rendered 
upon  his  request,  as  it  appeared  that  the  plain- 
tiff, in  negotiating  for  (he  purchase,  was  acting 
for  himself,  and  not  for  the  defendant. 

The  rule  is  now  well  settled  that  the  past 
performance  of  services  constitutes  no  consid- 
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«ratioii,  even  for  an  express  promise,  unless 
tkey  were  performed  at  tbe  express  or  Implied 
reqncst  of  the  promisor,  or  unless  they  were 
doQe  lo  performance  of  some  duty  or  obligation 
resting  upon  him.  Dearborn  v.  Bowman,  8  Met. 
155.  In  this  case  a  note  was  given  by  a  can- 
didate In  payment  of  services  previously  ren- 
dered In  promoting  his  election,  and  It  appeared 
tliat  they  were  not  rendered  at  the  request  of 
the  candidate,  but  at  the  request  of  the  county 
committee. 

This  case  Is  perhaps  distinguishable  upon  the 
groimd  that  since  the  services  were  rendered 
at  the  request  of  the  committee,  there  was  no 
moral  obligation  on  the  part  of  the  defendant 
to  pay  therefor,  though  that  distinction  Is  not 
suggested  by  the  case  Itself. 

In  Shepherd  v.  Young,  8  Qray,  152,  69  Am. 
Dec.  242,  it  was  held  that  a  promise  by  the  ad- 
ministrator of  a  deceased  grandchild  to  pay  the 
grandmother  out  of  assets  In  his  hands  a  certain 
sum  for  supporting  the  deceased  while  the  lat- 
ter was  destitute  is  a  nudum  pactum.  This  de- 
cision, however,  is  upon  the  ground  that  the 
board  was  furnished  as  a  gratuity  from  Ino- 
tlres  of  affection,  without  any  expectation  of 
reomneration. 

Board  and  services  furnished  by  one  relative 
to  another  under  circumstances  In  which  the 
Ixw  would  not  imply  an  agreement  to  pay  will 
not  support  a  subsequent  promise  to  pay  there- 
for.    Stoneburner  v.  Motley,  95  Va.  784,  30  S. 
E.  364.     This  case,   however,    is  unlike   those 
in  whlob  an  Implied  promise  is  denied  because 
The  services  were  r^idered  without  a  previous 
request.     Here   the   implied   promise   is  denied 
upon  the   theory   that   the  mutual   services  of 
the  parties  offset  one  another,  and  upon  this 
theory    there   could   have   been   no   expectation 
that  the  services  were  to  be  paid  for  otherwise. 
It  is  not  enough  to  show  that  a  service  has 
been  rendered,  and  that  it  was  beneficial  to  the 
parties   sought   to   be   charged,    unless   it    was 
rendered  at  his  express  request  or  under  such 
circumstances  that  the  law  would  imply  a  re- 
quest.    A  mere  volunteer  cannot  make  himself 
creditor  of  another.     Kven  an  express  promise, 
subsequently    made,   and   depending   wholly   on 
past  consideration,   would  not  be  sufficient   to 
create  a   legal   liability.     Chamberlln   v.   Whit- 
ford,  102  Mass.  448.     This  statement,  however, 
so  far  as  it  concerns  an  express  promise,  Is  obiter. 
In  Myers  v.   Dean.   11   Misc.   368,   32   N.  Y. 
Sapp.  237,  the  court  said :     "An  express  prom- 
ise to  pay  for  past  services  rendered  without 
a  request   is  void  for  want  of  consideration ;" 
and  held  that  a  promise  to  pay  brokerage  for 
services    previously    rendered    without    request 
was  invalid.     The  cases  cited  in  support  of  this 
proposition,   however,  afford  but  little  support 
for  It.     In    some   of   them     the     consideration 
claimed   consisted   merely  of  detriment   to   the 
promisee    without   benefit,    present   or   past,    to 
the  promisor ;  and  others  merely  held  that  the 
circumstances   under   which    the   services   were 
rendered  raised  no  implied  promise  to  pay  for 
them. 

I^bor  or  service  voluntarily  done  and  per- 
formed bj  the  plaintiff  for  the  defendant  with- 
out his  privity  or  request,  however  meritorious 
or  beneficial  it  may  be  to  the  defendant,  as  In 
saving  his  property  from  destruction  by  fire, 
affords  no  ground  of  action.  Bartholomew  v. 
Jflcfcpon.  20  Johns.  28,  11  Am.  Dec.  237.  But 
there  was  no  subsequent  promise  in  this  case. 

In  Chllcott  V.  Trimble.  13  Barb.  502,  the 
plaintiff  relied  upon  an  express  promise,  after 
The  services  were  performed,  to  pay  for  tbe 
board,  etc.,  of  an  Infant  child  of  the  defendant 
and  the  rourt  df'nied  relief  on  such  promise  up- 
on the  ground  that  a  past  and  execute<]  consld- 
i^ratioQ  Is  not  sufficient  to  mnintain  an  assump- 
sit nntess  moved  by  a  present  request. 
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The  court  admitted  that  there  were  some 
cases,  e.  a-.  Doty  v.  Wilson,  14  Johns.  378,  and 
Oatfield  V.  Waring,  14  Johns.  188.— in  which  It 
has  been  held  that  an  action  can  be  maintained 
upon  an  express  assumpsit  founded  on  a  past 
consideration  beneficial  to  the  party,  and  when 
he  was  under  moral  obligation  to  do  what  he 
promised,  lie  says  that  the  ground  of  the  deci- 
sion In  Doty  V.  Wilson  was  that  the  benefit  to 
the  defendant,  connected  with  his  express  prom- 
ise to  pay,  must  be  deemed  equivalent  to  a  pre- 
vious request,  and  that  Oatfield  v.  Waring  was 
decided  upon  the  principle  that  a  request  may 
be  implied  from  the  beneficial  nature  of  the 
services.  The  opinion  says  that  these  cases 
must  be  taken  with  some  qualification.  The  ex- 
act point  on  which  the  case  is  distinguished  is 
not  indicated :  but  the  court  held  that  the  cir- 
cumstances under  which  the  services  were  ren- 
dered did  not  raise  an  Implied  promise  to  pay 
for  them,  it  appearing  that  the  defendant  was 
willing  to  take  the  child  to  his  own  house  and 
support  her ;  aud  that  being  so,  it  would  seem 
that  the  circumstances  raised  no  moral  obliga- 
tion to  pay  for  them. 

In  Monkman  v.  Shepberdson,  11  Ad.  &  EI. 
411,  It  was  held  that  where  a  contract  of  an 
employment  provided  If  the  servant  should  be 
drunk  during  service  he  should  forfeit  all  wages 
then  due,  and  the  servant  had  Incurred  such  a 
forfeiture,  the  past  service  prior  to  the  forfeit- 
ure did  not  constitute  a  consideration  for  a 
new  promise  to  pay  for  them. 

The  court  In  the  case,  however,  took  the  view 
that  even  upon  the  principle  that  a  moral  obli- 
gation is  a  sufficient  consideration  for  a  prom- 
ise, there  was  not  even  a  moral  obligation  rest- 
ing upon  the  employer  in  this  case ;  and  said  : 
*'The  facts  of  this  case  not  rendering  It  neces- 
sary to  express  any  general  opinion  on  the  doc- 
trine of  moral  consideration,  we  shall  say  no 
more  than  this, — that  we  agree  with  what  fell 
from  Lord  lenterden  In  Llttlefield  v.  Shee,  2 
Bam.  &  Ad.  811,  that  it  Is  a  doctrine  to  be  re- 
ceived with  some  limitation.  But  whether  the 
cases  stand  on  a  solid  foundation  or  not,  this 
is  clear,  that  In  ail  of  them  it  Is  required,  not 
merely  that  the  debt  should  be  in  fact  unpaid, 
but  that  there  should  be  an  obligation  In  con- 
science to  pay  it." 

In  Pourtales  (iorgier  v.  Morris.  7  C.  B.  N.  S. 
588,  29  I..  J.  C.  P.  N.  S.  208,  6  Jur.  N.  S.  705. 
the  defendant  bad  agreed  that  if  the  plaintiff 
would  procure  for  him  a  concession  of  a  grant 
of  the  right  of  constructing  a  railroad,  a  certain 
number  of  free  shares  of  the  company  to  be 
formed  should  be  remitted  to  the  plaintiff  for 
his  trouble  and  expense :  application  was  ac- 
cordingly made  for  the  concession,  but,  as  a 
result  of  a  compromise,  a  Joint  concession  was 
granted  to  tbe  defendant  and  rival  aspirants 
for  the  same ;  a  written  agreement  was  then  en- 
tered Into  by  iivhlch  a  specified  number  of  shares 
was  to  be  allotted  to  the  plaintiff  for  the  care 
and  trouble  he  had  had  up  to  that  time,  and 
which  he  might  yet  have  to  make  up  the  com- 
plete organization  of  the  company.  It  was  held 
that  there  was  no  consideration  for  the  last 
promise  because  the  past  services  of  the  plain- 
tiff were  not  rendered  for  any  payment  or  al- 
lotment of  shares  stipulated  to  be  made  In  .the 
event  which  happened  of  a  Joint  concession  to 
the  defendant  and  his  rivals,  and.  as  for  the 
anticipated  future  services,  the  mere  expecta- 
tion of  them  was  not  a  valid  consideration,  and 
he  did  nor  contract,  and  was  not  rnder  any 
obligation  to  render  any. 

(d.)  Promise  to  pay  for  improvements  on  prop* 

erty. 

There  are  a  number  of  decisions  denying  the 
validity  of  subsequent  pi*omlses  to  pay  for  im- 
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provements  placed  on  property  without  the  re- 
quest of  the  promisor :  but  it  will  be  observed 
that  some  of  these  cases  hold  that  there  was  no 
existing  moral  obligation  under  the  circum- 
stances to  pay  for  the  Improvements  at  the  time 
of  the  promise. 

A  verbal  promise  by  a  purchaser  of  public 
land  to  compensate  a  squatter  for  Improvements 
made  prior  to  the  purchase  and  without  the 
purchaser's  consent  is  without  consideration 
though  the  Improvements  were  beneficial. 
Shaw  V.  Boyd,  1  Stew«  &  P.  (Ala.)  83. 

A  note  given  by  a  purchaser  of  public  lands 
to  compensate  one  who  prior  to  the  purchase, 
but  without  the  purchaser's  request,  had  settled 
upon  and  Improved  land,  is  not  supported  by  a 
consideration  which  will  authorize  its  recovery. 
Duncan  v.  Hall,  9  Ala.  128.  The  court  In  this 
case  said  that,  the  improvements  not  having 
been  made  at  the  purchaser's  request,  there  was 
no  consideration,  founded  either  in  legal  or 
moral  duty,  which  would  sustain  the  promise. 

A  promise  by  the  purchaser  of  land  from  the 
government  to  pay  for  improvem^its  previous- 
Ijr  placed  thereon  by  the  promisee  without  the 
promisor's  request  is  without  consideration. 
Carson  v.  Clark,  2  III.  118,  26  Am.  Dec.  79. 
The  court  in  this  case  said' that  if  a  debt  is  due 
in  conscience  a  promise  to  pay  will  be  binding, 
but  that  if  there  is  any  moral  obligation  on  the 
part  of  anyone  to  comiiensate  the  promisee  for 
the  value  of  his  improvements  it  is  on  the  part 
of  the  government,  and  such  moral  obligation 
does  not  pass  to  the  purchaser. 

Hutson  V.  Overturf,  2  III.  170;  Roberts  v. 
Garen,  2  111.  89tt;  and  Townsend  v.  Briggs,  2 
111.  472, — are  to  the  same  elTect  as  Carson  v. 
Clark,  2  111.  113,  25  Am.  Dec.  79. 

.The  decision  and  reasoning  of  this  case  were 
adopted  by  BfcFarland  v.  Mathls,  10  Ark.  560. 

A  subsequent  promise  by  a  purchaser  of  pub- 
lic land  to  pay  for  improvements  previously 
placed  thereon  without  his  request,  by  a  person 
without  any  claim  of  right,  is  a  nudum  pao 
tur\.  Boston  v.  Dodge,  1  Blackf.  19,  12  Am. 
Dec.  205. 

A  promise  by  the  purchaser  of  public  land  to 
pay  for  improvements  previously  placed  there- 
on without  his  request  Is  a  nudum  pactum. 
Oarr  v.  Allison,  5  Blackf.  63. 

An  agreement  to  purchase  an*  Improvement 
on  public  land  before  the  land  is  entered  will 
support  an  action,  bat  a  promise  made  after 
the  land  is  entered  is  void  for  want  of  consid- 
eration.    Welch  V.  Bryan,  28  Mo.  30. 

A  promise  by  the  owner  of  land  to  pay  one 
for  improvements  that  another  had,  without  his 
knowledge  or  authority,  previously  made  there- 
on is.  a  nudum  pactum,  and  unenforceable. 
Frenr  v.  Hardenbergh,  5  Johns.  272,  4  Am.  Dec 
356.  Spencer,  J.,  said  In  this  cas<<  that  he 
would  not  undertake  to  discriminate  between 
moral  obligations  that  will,  and  those  that  will 
not,  afford  a  sufficient  consideration,  because 
there  was  not  in  the  present  case  the  least 
moral  obligation  on  the  part  of  the  owner  to  pay 
for  the  improvements,  since  the  plaintiff  had 
knowingly  entered  on  land  not  his  own  without 
any  authority  from  the  owner,  and  without  the 
semblance  of  right. 

Story,  J.,  in  discussing,  in  Society  for  Propa- 
gation of  Gospel  V.  Wheeler,  2  Gall.  148,  Fed. 
Cas.  No.  13,156,  the  power  of  the  legislature 
to  enact  a  retrospective  statute  providing  for 
compensating  bona  fide  claimants  of  land  for 
improvements  placed  thereon  by  themselves  or 
their  predecessors,  as  a  condition  of  dispossess- 
ing them  at  the  suit  of  the  true  owner,  said 
that  no  equitable  right  to  compensate  under  such 
cl re (iro stances  was  recognized  in  the  law,  and 
that  it  had  been  deemed  so  far  destructive  to 
moral  obligation  that  even  an  express  promise 
to  pay  for  improvements  made  by  a  person  com- 
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hig  in  under  a  defective  title  has  been  held  a 
nude  pact;  Citing  Frear  v.  Hardenbergh,  6^ 
Johns.  272,  4  Am.  Dec.  856. 

A  promise  by  lessors  to  pay  for  improve- 
ments made  ^n  property  at  the  r^uest  of  the 
lessee,  but  upon  the  supposed  credit  of  the 
lessor.  Is  without  consideration  where  the  less* 
or  did  not  authorize  or  sanction  the  work. 
Bailey  v.  Rutjes,  80  N.  C.  517. 

If  a  tenant  makes  repairs  on  premises  witb 
the  knowledge  and  assent  of  the  landlord,  it 
creates  a  moral  obligation  which  is  a  sufficient 
consideration  for  a  subsequent  promiee  to  pay 
for  the  same.  Cornell  v.  Vanartsdaien,  4  Pa.  864. 

A  promise  by  a  lessor  of  premises  to  pay  for 
the  repairs  which  the  lessee  had  made  pursuant 
to  an  agreement  which  was  omitted  from  the 
written  lease,  that  she  should  make  such  repalr» 
and  that  the  lessor  would  pay  her  for  them,  i» 
supported  by  a  sufficient  consideration.  Seago 
V.  Deane,  4  Blng.  459.  1  Moore  &  P.  227,  S^ 
Car.  &  P.  170.  The  position  of  the  lessor  in 
this  case  was  that  the  previous  agreement,  hav- 
ing been  omitted  trom  the  lease,  was  ineffect- 
ual, and  that  there  was  no  consideration  for 
the  subsequent  promise.  The  court  character- 
ized the  position  as  inequitable  and  purely  tech- 
nical, and  said  that  there  was  a  moral  obliga- 
tion and  a  distinct  promise,  and  that  there  are 
many  cases  which  show  that  a  moral  obligation, 
accompanied  by  a  distinct  promise.  Is  binding 
In  law. 

A  promise  to  pay  the  cost  of  one  half  of  a 
party  wail  is  sufficient  without  any  new  consid- 
eration where  the  wail  was  built  by  the  adjoin- 
ing proprietor  at  the  request  of  the  promisor 
under  an  agreement  which  was  so  indefihite  in 
its  terms  that  it  is  doubtful  whether  It  could 
be  enforced.  Stoht  v.  Sweeay,  48  Neb.  767,  6T 
N.  W.  748. 

c  Ooncluiion, 

While  it  is  impossible  to  reconcile  all  the 
cases  herein  cited,  the  general  tendency  of  legal 
opinion  seems  to  be  to  deny  the  validity  of  a 
promise  whose  only  consideration  is  a  moral 
benefit  conferred  upon  the  promisor ;  and  to  up- 
hold the  promise,  if  there  was  at  any  time  a 
legal  benefit  conferred  upon  tho  promisor,  or,  in 
other  words,  if  the  proniisor  has  received  value^ 
with  the  expectation  on  the  part  of  the  person 
conferring  the  benefit  that  he  would  render  an 
equivalent  therefor,  and  under  such  circum- 
stances as  to  create  a  moral  obligation  upon  his 
part  to  do  so,  although  there  was  originally  no 
enforceable  legal  liability,  or,  if  so,  such  liabil- 
ity has  been  barred  by  operation  of  law.  The 
latter  part  of  the  statement,  however,  is  subject 
to  the  exception  that  when  the  legal  benefit  haa 
already  been  exhausted  by  having  formed  the 
consideration  for  a  previous  promise,  fully  per- 
formed or  still  enforceable,  a  subsequent  prom- 
ise is  invalid ;  and.  as  has  already  been  shown* 
the  greater  number  of  decisions,  if  not  the  bet- 
ter reasoning,  make  another  exception,  vi»,, 
when  the  legal  benefit,  or  value,  was  conferred 
upon  the  promisor  in  reliance  upon  his  or  her 
contemporaneous  promise  which  was  absolutely 
void,  e.  g.,  a  new  promise  after  disco vertu re 
based  on  a  void  promise  during  coverture.  If» 
as  a  general  rule,  the  receipt  of  value  by  the 
promisor  under  circumstances  creating  no  legal» 
but  merely  a  moral,  liability  Is  sufficient  to  sup- 
port a  subsequent  express  promise,  it  Is  not  ap- 
parent why  the  fact  that  a  void  promise  has 
intervened  should  make  any  difference.  It 
would  seem  that  the  void  promise  might  be 
eliminated  altogether,  and*  the  new  promise  rest, 
upon  the  moral  obligation  arising  from  the 
promisor's  receipt  of  value,  and  this  is  appar- 
ently the  ground  taken  in  Goulding  v.  David- 
son, 26  N.  Y.  604,  aupra,  II.  b,  7  (a) 

O.  H.  P. 
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LOUISVILLE  TRUST  COMPANY,  Admr., 
etc.,  ol  C.  P.  Barnes,  Deceased,  ei  al. 


( 


Ky. 


) 


Wo  pr«eatorT  trvat  is  ereated  bjr  a 
el««se,  •^I  desire  tlutt  mr  friend,'*  nam- 
ing him,  "be  retained  in  the  employ  of  the 
firm  on  such  liberal  terms  as  his  long  and 
faithful  service  entitle  him  to,"  in  a  will  of  a 
merchant,  which  contemplates  the  continu- 
ance of  the  business  by  his  widow  and  part- 
ner, so  as  to  be  enforceable  against  the  widow 
after  she  has  purchased  the  partner's  Interest 
and  Is  carrying  on  the  business  alone. 

(March  19,  1901.| 

APPEAL  by  complainant  from  a  decree  of 
the  Chancery  Division  ol  the  Jefferson 
County  Circuit  Court  in  favor  of  defendants 
in  a  suit  to  enforce  an  alleged  trust.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  E.  MeKaj  for  appellant. 

Mr,  Bvrwell  K.  Marshall,  for  appel- 
lees: 

In  order  that  a  trust  may  arise  from  the 
use  of  precatory  words,  the  court  must  be 
satisfiea  from  the  words  themselves,  taken 
in  connection  with  all  the  other  terms  of 
the  deposition,  that  the  testator's  intention 
to  create  an  express  trust  was  as  full,  com- 
plete, settled,  and  sure  as  though  he  had 
given  the  property  to  hold  upon  a  trust 
declared  in  express  terms  in  the  ordinary 
manner. 

27  Am.  &  Eng.  Enc.  Law,  p.  40. 

It  was  not  the  intention  of  C.  P.  Barnes 
to  create  a  trust  for  the  benefit  of  Robert 
K.  Jewelly  but  there  was  nothing  more  than 
a  mere  recommendation  on  the  part  of  C. 
P.  Barnes  in  reference  to  the  employment 
of  Jewell. 

SkatD  V.  Lawless,  5  Clark  &  F.  129;  Foster 
r.  Elsley,  L.  R.  19  Ch.  Div.  618;  Finden 
r.  Stephens,  2  Phill.  Ch.  142 ;  2  Lewin,  Tr. 
Text  Book  Series,  p.  805;  1  Perry,  Tr.  S 
123. 

HobsoB,  J.,  delivered  the  opinion  of  the 
court: 

Appellant,  Robert  M.  Jewell,  filed  this 
suit  against  the  appellees,  the  Louisville 
Trust  Company,  as  the  administrator  with 
the  will  annexed,  and  S.  S.  Barnes,  the 
residuary  devisee,  of  C.  P.  Barnes,  deceased. 
The  court  below  sustained  a  demurrer  to  his 
petition,  and,  he  failing  to  plead  further, 
dismissed  the  action,  ^e  only  question  on 
the  appeal  is,  therefore.  Did  the  petition 
state  a  cause  of  action  T 

It  was  alleged  in  the  petition  that  C.  P. 
Barnes  was  at  the  time  of  his  death,  and 
bad  been  for  many  years  theretofore,  en- 
gaged in  business  as  a  jeweler,  with  his 


brother,  J.  B.  Barnes,  under  the^firm  name 
of  C.  P.  Barnes  &  Co.;  that  the  business 
was  a  large  one,  and  C.  P.  Barnes  became 
a  wealthy  man;  that  in  the  vear  1877,  when 
appellant  was  a  small  boy,  the  deceascMi  took 
him  into  his  employ  and  treated  him  as  if 
he  had  been  his.  own  eon,  often  promising 
him  an  interest  in  the  business;  that  appel> 
lant  started  with  a  small  salary,  which  was 
increased  from  time  to  time  until  the  death 
of  the  deceased,  when  he  was  receivinp^  $20 
a  week;  that  the  deceased  died,  leaving  a 
will  which  was  duly  admitted  to  probate* 
and  by  the  seventh  clause  of  the  will  the 
testator  provided  for  him  in  the  following 
language:  "I  desire  that  my  friend  Rob- 
ert M.  Jewell  be  retained  in  the  employ  of 
the  firm  on  such  liberal  terms  as  his  long 
and  faithful  service  entitle  him  to."  It  is 
also  alleged  that  on  February  23,  1896,  with' 
in  a  month  after  the  death  of  the  testator, 
against  his  protest,  his  salary  was  cut  down 
from  $20  to  $16  a  week,  and  three  years 
later,  on  February  26,  1898,  to  $13.60  a 
week;  that  about  two  months  after  this, 
without  fault  on  his  part,  he  was  dis- 
charged,  against  his  protest,  and  had  been 
unable  to  earn  anything  like  $20  a  week 
from  the  time  of  his  discharge  to  the  filing 
of  the  suit;  that  appellees  were  running 
the  store  with  great  profit,  and  it  was  in- 
cumbent on  them,  imder  the  will,  to  keep 
him  in  their  employment  at  $20  a  week; 
that  his  wages  for  the  time  amounted  to 
$4,780,  and  he  had  only  received  $3,045.70, 
leaving  a  balance  due  him  of  $1,734.30; 
that  C.  P.  Barnes  was  the  owner  of  a  larger 
interest  in  the  firm  than  his  brother,  J. 
B.  Barnes,  and  by  his  will  gave  to  his  broth- 
er enough  of  his  holdings  in  the  firm  to 
make  the  brother  and  the  testator's  widow, 
appellee  S.  S.  Barnes,  equal  partners  in  the 
business;  that  they  continued  the  business 
under  the  same  firm  name  from  the  death 
of  the  testator,  on  February  6,  1895,  until 
May  19,  1897,  when  the  brother,  J.  B. 
Barnes,  sold  out  his  interest  in  the  firm  to 
the  ¥ddow,  appellee  S.  S.  Barnes;  and  that 
she  has  continued  the  business  under  the 
name  of  C.  P.  Barnes  &  Co.  It  will  be  ob- 
served that  the  brother,  J.  B.  Barnes,  is  not 
sued.  The  suit  is  brought  against  the  per- 
sonal  representative  and  the  widow,  as  re- 
siduary  devisee.  It  will  be  also  observed 
that,  although  appellant's  salary  was  cut 
down  to  $15  soon  after  the  testator's  death , 
he  continued  with  the  firm  and  continued 
to  accept  the  salary  that  was  paid  him; 
and  things  remained  in  this  shape  until  af- 
ter J.  B.  Barnes  sold  out,  and  appellee  2S. 
S.  Barnes  took  charge  of  the  business  in 
her  own  right,  after  the  dissolution  of  that 
firm,  and  the  appellant  continued  to  work 
for  her  and  to  accept  the  reduced  salary 
from  her  until  he  was  discharged  by  her 
something  like  a  year  afterwards. 

It   is   insisted   for  appellant  with   great 


NoTS. — ^For  earlier  rfnthorltles  In  this  series 
U  to  precatory  words  In  will  to  raise  trust,  see 
cues  in  notes  to  Knox's  Appeal  (Pa.)  6  L.  R. 
A.  353;  Slattery  v.  Wason  (Mass.)  7  L.  R.  A. 
393;  Powers  v.  Jendevine  (Yt.)  7  L.  R.  A.  519 ; 
and  Bryan  v.  Hilby   (Del.)    18  L.  R.  A.  563; 
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also  Bills  V.  Bills  (Iowa)  8  L.  R.  A.  696;  and 
Orth  V.  Ortb   (Ind.)  32  L.  R.  A.  208. 

For  gifts  by  will  as  affected  by  promises  made 
to  testator  and  by  Recret  trusts,  sec  note  to 
Gore  V.  Clarke  (S.  C.)  20  L.  R.  A.  4G5. 
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earnestness  that  the  will  creates  a  preca- 
tory trust  in  his  favor,  and  that  he  is  en- 
titled under  the  will  to  his  wages  at  $20  a 
week.  The  will  does  not  fix  the  salary  that 
Appellant  is  to  receive  if  retained  in  the  em- 
ploy of  the  firnij  nor  does  it  require  that  he 
shall  be  retained.  The  language  imports 
no  more  than  an  expression  of  the  testa- 
tor's desire,  and  the  clause  was,  no  doubt, 
put  in  this  shape  so  as  not  to  embarrass 
the  devisees  in  tne  management  of  their  af- 
fairs. The  will  contemplated  that  the 
brother  and  wife  of  the  testator,  as  a  firm, 
would  continue  the  business;  and  to  this 
firm  the  testator  expressed  the  desire  that 
it  would  retain  appellant  in  its  employ  on 
such  liberal  terms  as  his  long  and  faithful 
service  entitled  him  to.  The  amount  of 
compensation  is  expressly  left  to  the  firm, 
and  no  desire  is  expressed  as  to  anything 
that  should  be  done  after  that  firm  went  out 
ci  business.  The  suit  here  is  not  against 
that  firm,  and,  if  this  action  can  be  main- 
tained, the  clause  in  question  will  amount, 
in  substance,  to  a  charge  of  an  annuity  upon 
the  widow,  appellee,  S.  S.  Barnes,  in  favor 
of  appellant,  unless  she  quits  the  business. 
The  testator  clearly  intended  no  such  result. 
In  Shaw  v.  Lawless^  5  Clark  &  F.  129,  the 
testator  expressed  his  "particular  desire" 
that  the  devisee,  when  he  received  the  prop- 
erty, should  continue  L.  *in  the  receipt  and 
management  thereof,  and  shall  likewise  em- 
ploy and  retain  him  in  the  receipt,  agency, 
and  management  of  the  rents,"  at  the  us- 
ual fees  allowed  to  agents,  for  this  reason, 
as  expressed  in  the  will:  "He  having  acted 
for  me,  since  I  became  possessed  of  said  es- 
tate, fully  to  my  satisfaction."  It  was  held 
that  no  precatoiy  trust  resulted.  Among 
other  things,  the  lord  chancellor  said:  "All 
cases  upon  a  subject  like  this  must  proceed 
on  a  consideration  of  what  was  the  intention 
of  the  testator.  Now,  the  first  observation 
that  strikes  one  with  reference  to  that  mat- 
ter is  that  during  the  life  of  the  testator 
Lawless  was  his  agent.  But  then  he  was 
agent  only  during  the  testator's  pleasure, 
and  by  the  terms  of  the  will  the  testator 
desired  that  he  should  continue  in  the 
Agency.  Is  that  desire  to  be  considered  a 
command?  If  so,  for  what  length  of  time 
is  he  to  continue?  ...  If  Lawless  is 
the  equitable  encumbrancer  to  the  amount 
of  one-twentieth  part  of  the  income  of  the 
estate,  he  has  a  clear  interest  in  the  residue, 
for  he  might  take  one-twentieth  part  of  the 
residue;  he  might  file  a  bill  in  chancery  in 
order  to  control  the  application  of  the  res- 
idue, and  claim  to  be  absolutely  invested 
in  what  he  is  entitled  to  receive,  namely, 
this  one- twentieth  part."  So,  here,  if  the 
clause  in  question  created  a  precatory  trust, 
the  appellant  would  have  been  entitled  to 
maintain  a  bill  in  equity  to  protect  his 
rights  and  prevent  the  firm  from  taking  any 
steps  that  might  imperil  his  annuity.  Such 
a  right  might  render  the  estate  of  the  devi- 
see materially  less  valuable,  and  make  ap- 
pellant, to  no  small  extent,  the  real  bene- 
ficiary under  the  will.  The  case  above  re- 
ferred to  was  followed  in  Foster  v.  EUlcy, 
L.  R.  19  Ch.  Div.  518,  and  Finden  v.  Steph- 
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ens,  2  Phill.  Ch.  142.  See  also  1  Perry,  Tr. 
§  123.  The  firm  composed  of  the  widow  and 
the  brother  were  not  required  to  continue 
the  business.  They  might  close  it  out  at 
pleasure.  If  they  had  sold  to  a  stranger, 
clearly  no  trust  would  have  attached  in  fa- 
vor of  appellant  to  the  assets  in  their  hands 
received  from  the  sale.  When  the  brother 
sold  to  the  widow,  he  was  acquit  of  all  re- 
sponsibility. It  was  not  the  testator's  pur- 
pose to  create  a  permanent  charge  on  the 
corpus  of  the  estate  in  the  hands  of  the  devi- 
sees; and  the  widow  after  her  purchase  was 
under  no  obligation  to  keep  appellant  in- 
definitely in  her  service,  regardless  of  the 
amount  of  business  she  did,  or  other  cir- 
cumstances affecting  her  interest. 
Judgment  affirmed. 


MANHATTAN  LIFE    INSURANCE    COM- 
PANY, Appt., 

V. 

Elder  H.  PATTERSON. 


( 


Ky. 


) 


A  provinlon  In  an  Inanrance  policT  for 
the   isMuance   of  a  paid-up   policy   for 

such  amount  as  the  reserve  will  purchase 
"upon  surrender  of  this  policy  within  six 
months"  after  lapse  for  nonpayment  of  pre- 
miums does  not  make  time  of  the  essence  of 
the  contract,  but,  the  consideration  having 
been  paid,  the  Insured  is  entitled  to  the  policy, 
although  he  does  not  apply  therefor  nntil 
nearly  five  years  after  making  default. 

(January  17,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Harlan  County 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  the  delivery  to  plaintiff  of  a  paid-up 
insurance  policy  according  to  the  terms  of 
his  contract.     A/firmed. 

The  facts  are  stated  in  the  opinion. 

Afr,  D.  B.  JdOga^Mt,  with  Mr.  Henry 
Bnmett,  for  appellant: 

Where  time  is  of  the  essence  of  the  con- 
tract, the  thing  to  be  done  must  be  done 
within  the  time  stipulated,  or  the  contract 
will  be  void. 

1  Beach,  Modern  Law  of  Contracts.  §  80: 
New  York  L.  Ins,  Co,  y.  Statham,  93  U.  S. 
24,  23  L.  ed.  789. 

The  right  to  paid-up  insurance  was  cou- 
pled with  a  condition  that  appellee  should 
apply  for  the  same  and  surrender  his  policy 
within  six  months  from  the  date  of  default 
in  the  payment  of  the  premium.  It  was  not 
an  absolute  right.  The  enforcement  of  sucii 
a  condition  is  not  a  forfeiture. 

Public  policy,  as  well  as  precedenta,  de- 

Note. — As  to  effect  of  delay  In  demanding  and 
surrendering  original  policy  on  right  to  have 
a  paid-up  [K)llcy  of  life  insurance,  see  Mutual 
L.  Ins.  Co.  v.  Jarboe  <Ky.)  .^0  L.  R.  A.  504. 

As  to  paid-up  policies  generally,  see  North- 
western  Mut.  L.  Ins.  Co.  v.  Barbour  (Ky.)  15 
li.  R.  A.  449.  and  note :  also  Union  Cent.  L.  Ins. 
Co.  Y.  Buxer  (Ohio)  49  L.  R.  A.  737. 
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nands   that  contniets   like  this   be  upheld 
and  enforced  according  to  their  terms. 

Ilcxter  V.  United  States  L.  Ins.  Co.  91  Ky. 
356,15  S.  VV.  863;  Xorthwestem  Mut.  L. 
Jm.  Co.  v.  Barbour,  92  Ky.  429,  15  L.  R.  A. 
449,  17  S.  W.  796;  Holly  v.  Metropolitan  L. 
Inn.  Co.  105  N.  Y.  437,  11  N.  E.  507;  Atty. 
drn.  V.  Continental  L.  Ins.  Co.  93  N.  Y.  YO; 
MiWs  V.  Connecticut  Mut.  L.  Ins.  Co.  147  U 
S.  177,  37  L.  ed.  128,  13  Sup.  Ct.  Rep.  275: 
Ktiapp  V.  Homeopathic  Mut.  L.  Ins.  Co.  117 
r.  S.  411,  29  L.  ed,  960.  6  Sup.  Ct.  Rep.  807. 

If  it  is  expressly  stipulated  that  the  pol- 
icy must  be  surrendered  and  receipted  in 
full  within  a  specified  time  after  default  in 
payment  of  the  premium  to  entitle  the  in- 
ntured  to  a  paid-up  policy,  said  provision 
must  be  complied  with,  and  the  option  must 
be  exercised  within  the  time  designated; 
otlierwise  it  is  lost,  for  time  is  of  the  es- 
vnce  of  the  contract. 

2  Joyce,  Ina.  §  1185:  Hudson  v.  Knicker- 
hocker'L.  Ins.  Co.  28  N.  J.  Eq.  167 ;  Knapp 
V.  Homeopathic  Mut.  L.  Ins.  Co.  117  U.  S. 
411,  29  L.  eu.  960,  6  Sup.  Ct.  Rep.  807; 
Vnirersal  L.  Ins.  Co.  v.  DevorCy  88  Va.  778, 
14  S.  E.  5.32:  Smith  v.  National  L.  Ins.  Co. 
103  Pa.  177.  49  Am.  Rep.  121 ;  Universal  L. 
Inf.  Co.  V.  Whitehead,  58  Miss.  226,  38  Am. 
Rep.  .322 ;  Phocni<c  Mut.  L.  Ins.  Co.  v.  Baker , 
So  111.  410;  Chase  v.  Phoenix  Mut.  L.  Ins. 
Co.  67  Me.  85. 

Mr.  THomaa  J.  Blgstalf,  for  appellee: 

This  case  is  ruled  by  Mutual  L.  Ins.  Co. 
V.  Jarhoe.  102  Ky.  80,  39  L.  R.  A.  504,  42 
S.  W.  1007. 

The  premiums  by  expressed  covenant  paid 
for  both  current  insurance  and  a  paid-up 
policy,  and  now  to  deny  the  assured  the  ben- 
efit of  a  paid-up  policy  because  the  old  one 
w«s  not  surrendered  in  time  is  in  the  strict- 
est and  most  obnoxious  sense  a  forfeiture. 

(Southern  Mut.  L.  Ins.  Co.  v.  Montague, 
S4  Ky,  653,  2  S.  W.  443. 

Appellant  insurance  company  certainly 
fciniiot  make  a  st^itute  of  limitations  in  such 
cases,  and  even  if  this  were  barred  by  our 
statute  of  limitation  it  would  have  to  be 
pleaded  unless  the  petition  shows  the  non- 
existence of  every  ground  of  avoidance. 

rhiles  V.  Drake.  2  Met.  146,  74  Am.  Dec. 
406:  Board  v.  Jolly,  5  Bush.  86. 

Dn  Relle,  J.,  delivered  the  opinion  of  the 
court: 

In  November,  1887,  the  appellee  obtained 
from  appellant  company  a  life  policy  for 
$5,000  on  the  twenty-payment  life  plan.  He 
paid  five  oonisecutive  annual  premiums,  and, 
nearly  five  years  after  making  default  in 
the  pavment  of  the  sixth  premium,  applied 
to  the  company  for  a  nonparticipating  paid- 
up  pdicT  for  such  sum  as  the  legal  net  re- 
serve on  the  policy  at  the  time  of  lapsing 
would  pirrchasc  as  a  single  premium  at  the 
company's  published  rates.  On  the  plead- 
ings, judgment  was  rendered  against  the 
company.  On  this  appeal,  the  cases  of  Hex- 
tcr  V.  United  States  L.  Ins.  Co.  91  Ky.  356, 
1.3  S.  W.  863,  and  Northwestern  Mut.  L.  Ins. 
Vo.  V.  Barbour,  92  Ky.  429,  15  L.  R.  A.  449, 
17  S.  W.  796,  are  relied  on;  although  in  the 
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case  of  Mutual  L.  Ins.  Co.  v.  Jarhoe,  102 
Ky.  80,  39  L.  R.  A.  506,  42  S.  W.  1099,  this 
court  said,  in  an  opinion  by  Judge  OufTy: 
"To  the  extent,  if  any,  that  the  principles 
announced  in  the  decisions  in  Northwestern 
Mut.  L.  Ins.  Co.  v.  Barbour  and  Hexter  v. 
United  States  L.  Ins.  Co.  conflict  with  the 
doctrine  announced  in  Montgomery  v.  Phoe- 
nix Mut.  L,  Ins.  Co.  14  Bush,  51,  they  are 
overruled." 

Appellant  undertakes  to  show  that  the 
Cases  of  Hexter  and  Barbour  were  not  in 
conflict  with  the  Montgomery  Case,  in  14 
Bui^h,  51.  and  were  distinguished  from  it  in 
the  Ofiinions  rendered  in  those  cases;  that 
in  the  Jarboe  Case  it  was  expressly  decided 
that  the  facts  of  that  case  brought  it  direct- 
ly within  the  principles  announced  in  the 
Montgomery  Case;  that,  therefore,  it  wis 
not  within  the  principles  laid  down  in  the 
Hexter  and  Barbour  Cases,  which  had  been 
distinguished  from  the  Montgomery  Case, 
and,  not  being  in  conflict  with  the  Mont- 
gomery Case,  have  not  been  overruled  at  all, 
because  they  were  overruled  to  the  extent 
only  that  they  were  in  conflict  with  it.  Fol- 
lowing counsers  logic  out  to  its  legitimate 
conclusion,  the  clause  in  the  Jarboe  opinion 
which  overrules  those  two  cases,  in  so  far 
as  they  conflict  with  the  Montgomery  Case, 
is  abi^olutely  without  meaning,  because  there 
is  nothing  to  which  the  language  of  the 
opinion  can  apply.  In  order  to  properly 
consider  this  argument,  we  must  examine 
the  provisions  of  the  policies  in  the  four 
cases  referred  to,  in  connection  with  those 
in  the  case  at  bar.  Counsel  concedes  that 
"the  rulings  of  this  court  on  the  question  as 
to  wliether  or  not  time  is  of  the  essence  of  a 
contract  such  as  is  involved  in  this  appeal 
have  not  been  apparently  harmonious." 

In  the  Montgomery  Case,  in  which  a  most 
carefully  prepared  and  elaborate  opinion  was 
delivered  by  Judge  Cofer,  the  policy  was  a 
ten-year  endowment,  and  contained  this  pro- 
vision: "It  being  understood  and  agreed 
that  if,  after  the  receipt  by  this  company  of 
not  lcs««  than  two  or  more  annual  premiums, 
this  policy  should  cease  in  consequence  of 
the  nonpayment  of  premiums,  then,  upon  a 
surrender  of  the  same,  provided  such  surren- 
der is  made  to  the  company  within  twelve 
months  from  the  time  of  such  ceasing,  a  new 
policy  will  be  issued  for  the  value  acquired 
under  the  old  one,  subject  to  any  notes  that 
may  have  been  received  on  account  of  pre- 
miums; that  is  to  say,  if  payments  for  two 
vears  sihall  have  been  made,  it  will  issue  a 
policy  for  two  tenths  of  the  sum  originally 
insured."  It  also  contained  a  provision 
that,  if  the  annual  premiums  were  not  paid 
on  the  dates  fixed,  "then  in  every  such  case 
the  said  company  shall  not  be  liable  for  the 
pjiyment  of  the  whole  sum  assured,  but  only 
for  a  part  thereof,  proportionate  with  the 
annual  payments  made  as  above  specified, 
and  this  policy  shall  cease  and  determine." 
At  the  time  the  last  payment  became  due  up- 
on which  any  payment  was  maae  there  was 
a  partial  payment  in  cash,  and  a  note  ex- 
ecutetl  for  the  unpaid  amount,  which  pro- 
vided:    *'And   it  is  hereby  understood  and 
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agreed  that,  if  the  amount  of  this  note  shall 
not  ue  paid  when  due,  the  said  policy  shall 
be  null  and  void."  TTie  note  was  not  paid, 
no  demand  was  made  for  its  payment^  no  of- 
fer to  return  it  or  the  last  cash  payment  was 
made,  no  oUier  premiums  were  paid,  and  the 
insured  died  without  surrendering  his  poli- 
cy, or  demanding  a  new  one,  over  three  years 
after  the  execution  of  irhe  note.  It  was  held 
that  the  widow,  who  was  the  beneficiary  un- 
der the  nolicv.  might  recover  five  tenths  of 
the  amount  of  the  policy,  subject  to  deduc- 
tion for  the  amount  due  upon  the  notes. 

In  the  Heater  Case  the  policy  provided 
that,  if  the  premiums  should  not  be  paid' on 
or  before  the  days  mentioned  for  the  pay- 
ment thereof,  "then,  and  in  every  such  case, 
the  saia  company  shall  not  be  liable  to  the 
payment  of  the  sum  insured,  or  any  part 
thereof,  and  this  policy  shall  cease  and  de- 
termine; provided  that  if,  after  the  receipt 
by  this  company  of  not  less  than  two  whole 
years'  premiums,  this  policy  should  cease  in 
consequence  of  the  nonpayment  of  premiums, 
then  upon  the  surrender  of  the  same,  provid- 
ed sucn  surrender  is  made  to  the  company 
within  twelve  months  from  the  time  of  such 
ceasing,  a  new  policy  will  be  issued  for  a 
proportion  of  the  premiums  paid."  More 
than  two  years'  premiums  were  paid,  and 
after  the'  death  of  the  insured,  and  nearly 
fifteen  years  after  the  last  payment  of  pre- 
mium, suit  was  brought  for  an  amount  pro- 
portionate to  the  premiimis  paid.  In  an 
opinion  by  Judge  Bennett  it  was  held  that  a 
recovery  could  not  be  had,  stress  being  laid 
upfin  the  provision  that  on  default  of  pay- 
ment the  company  "shall  not  be  liable  to  the 
payment  of  ihe  sum  insured,  or  any  part 
thereof,"  notwithstanding  the  fact  that  in 
the  same  sentence  it  was  "provided  that  if 
after  the  receipt  by  this  company  of  not  less 
than  two  whole  years*  premiums  this  policy 
should  cease  in  consequence  of  the  nonpay- 
ment of  premiums,  then  upon  the  surrender 
of  the  same,  provided  such  surrender  is  made 
to  the  company  within  twelve  months  from 
the  time  of  such  ceasing,  a  new  policy  will 
be  issued  for  a  proportion  of  the  premiums 
paid."  The  opinion  distinguishes  the  case 
then  in  hand  from  the  Montgomery  Case, 
and  does  not  in  express  terms  overrule  the 
earlier  case.  But  tne  argument  of  the  opin- 
ion is  exactly  the  reverse  of  the  argument  in 
the  Alontffomery  Case^  and  it  is  quite  diffi- 
cult to  discover  any  stable  ground  for  dis- 
tinguishing the  facts  in  the  one  case  from 
those  of  the  other,  except  upon  the  ground 
that  a  delay  of  nearly  fifteen  years  was  un- 
reasonable. That  ground,  however,  does  not 
appear  to  have  been  relied  upon,  and  the 
opinion  has,  we  think,  been  uniformly  re- 
garded as  overruling  the  doctrine  laid  down 
in  the  Montgomery  Case, 

In  Northwestern  Mut.  L.  Ins,  Co,  v.  Bar- 
hour,  02  Ky.  431,  15  L.  R.  A.  453,  17  S.  W. 
796,  the  policy  was  on  the  ten-payment  life 
plan,  and  six  and  one  half  years'  premiums 
were  paid,  and  a  note  executed  for  the  next 
premium  falling  due,  which  was  never  paid. 
An  additional  policy  had  been  obtained,  up- 
on which  two  and  one  half  years'  premiums 
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were  paid.    About  three  years  after  default 
in  payment  suit  was  brought  for  a  paid-up,, 
noaparticipating  policy.    The  policy  provid- 
ed:    "The  said  company  further  promiso:!- 
and  agrees  that  if,  after  two  or  more  annual 
premiums  shall  have  been  paid  in  cash,  de- 
fault shall  be  made  in  the  payment  of  anv 
premium  or  interest  on  the  day  it  shall  be- 
come due,  it  will  issue  a  paid-up,  nonpartici- 
pating  policy  for  as  many  tenth  parts  of  the 
original    sum   insured   as   there  shall   have 
been  annual  premiums  so  paid,  provided  thi* 
policy  be  then  freed  from  all  indebtedness  to> 
the  company,  and  provided,  also,  that  writ- 
ten applicaticm  be  made  therefor,  and  thi». 
policy,  and  all  interest  therein,  be  surren- 
dered  in  the  lifetime  of  the  insured,   an<f 
within  six  months  from  the  date  of  such  de- 
fault.    .     .     .     If  the  said  premiums  shall 
not  be  paid  at  or  before  the  times  above  men- 
tioned for  the  payment  thereof,  then,  and  iit 
every  such  case,  this  policy  shall  cease  and 
determine.     ...     In     every   case     where 
this  policy  shall  cease,  or  become  null  and 
void,  all  payments  thereon  shall  be  forfeited 
to  the  company,  exeept  as  above  provided,, 
and,  except  that  in  case  the  person  who^e 
life  is  insured  die  by  his  own  hand,  the  com- 
pany  shall   return   the  premiums   received, 
less    dividends    paid."     In   an  opinion    by- 
Judge  HoM,  then  chief  justice,  this  case  waV 
decided  in  favor  of  the  insurance  companv, 
upon  the  ground  that  time  was  of  the  es- 
sence of  tJie  contract,  and  that  the  policy  did 
not,  by  its  provisions,  cease  pro  tanto,  and 
a  portion  or  the  insurance  remain  in  force, 
but  the  entire  ^licv  determined.     This  case 
also  is  distinguished  in  the  opinion  from  the 
Montgomery  Case,  and  the  cases  which  fol- 
lowed its  reas<Miing,  of  Johnson  v.  Southern 
Mut.  L,  Ins,  Co.  79  Ky.  403;  Northwestern 
Mul.  L.  Ins.  Co,  V.  Port,  82  Ky.  269,  and 
Southern  Mut.  L.  Ins.  Co.  v.  Montague,  84 
Ky.  653,  2  S.  W.  443,  and  was  decided  upon 
the   authority  of   the  Hexter  Case.     It   is 
equally  difficult  to  see  any  sound  reason  for 
distinguishing  the  provisions  of  this  policy 
from  the  Montgomery  policy,  and  this  case 
has  also  been  uniformly  regarded  as  a  de- 
parture from   the   principles  announced   in 
the  Montgomery  Case. 

In  considerinsr  all  contracts,  the  effort  of 
the  court  is,  and  should  be,  to  ascertain  the 
intention  of  the  parties,  who  are,  to  that 
end,  assumed  to  be  persons  of  ordinary  un- 
derstanding.   And  it  would  be  difficuft,  in- 
deed, for  a  person  of  ordinary  understanding 
to  see  a  difference  in  the  intent  of  the  par- 
ties to  the  contract  between  a  provision  that 
upon  default  of  payment  of  premiums  the 
policy  should  cease  and  determine,  and  that 
if,  after  receipt  of  two  premiums,  the  policy 
should   cease  in  consequence,  then  upon   a 
surrender,  provided  it  is  made  within  twelve 
months,    a   new     policy    should    be    issued 
(which  is,  in  substance,  the  provision  in  the 
Montgomery  Case)  ;  and  a  provision  that  if, 
after  two  annual  premiums  have  been  paid, 
default  shall  be  made,  the  company  will  is- 
sue  a   paid-up   policy    for   a   proportionate 
part  of  the  sum  insured,  provided  the  policy 
be  surrendered  within  six  months  from  the 
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^te  of  default,  coupled  with  a  provision 
that,  in  caae  the  policy  shall  cease,  all  pay- 
ments shall  be  forfeited  to  the  company,  ex- 
cept as  above  provided  (as  in  the  Barbour 
Case) ;  and  a  provision  that,  in  case  of  de- 
fault in  TMijrment  of  premiums,  the  company 
shall  not  be  liable  to  the  payment  of  the  sum 
insured  or  any  part  thereof,  and  the  policy 
shall  cease  and  determine,  provided  that  if, 
after  pa^inent  of  two  years*  premiums,  the 
policy  should  cease,  then  upon  surrender 
thereof,  made  within  twelve  months,  a  new 
policy  should  be  issued  (as  in  the  Hewter 
Case),  A  person  of  ordinary  intelligence 
reading  these  three  provisions,  would,  it 
fieems  to  us,  undoubtedly  reach  the  conclu- 
«ion  that,  except  with  reference  to  the  time 
provided  for,  they  meant  the  same  thing, 
and  that  if  time  was  not  of  the  essence  of 
the  contract  in  the  one  case  it  was  not  so  in 
the  other. 

In  the  case  of  Holly  v.  Metropolitan  L. 
Ins.  Co.  105  N.  1'.  437,  11  N.  E.  507,  cited  by 
appellant,  it  was  said:  ''In  cases  where 
the  meaning  is  not  entirely  plain,  and  where 
it  is  capable  of  two  constructions,  <Hie  in- 
volTing  a  forfeiture  and  tue  other  being  fair 
and  reasonable,  and  supporting  the  obliga- 
tion of  the  Dolicy  against  the  insurer,  that 
construction  is  preferred  by  the  courts 
whii:h  does  not  involve  the  forfeiture,  not 
only  because  it  is  not  so  haorsh,  but  also  be- 
cause, if  the  language  is  doubtful,  it  is  that 
employed  by  the  insurer,  and  should  be  tak- 
en most  strongly  against  him." 

And  so  in  the  Jarboe  Case,  the  twenty- 
year  distribution  policy  provided,  as  shown 
by  the  record:  "Each  premium  is  due  and 
payable  at  the  home  office  of  the  company  in 
the  city  of  New  York,  but  will  be  accepted 
elsewhere,  when  duly  made  in  exchange  for 
the  company's  receipt,  signed  by  the  presi- 
dent or  secretary.  Notice  that  each  and 
every  such  payment  is  due  at  the  date  named 
in  the  policy  is  given  and  accepted  by  the 
delivery  and  acceptance  of  this  policy,  and 
any  further  notice,  rec^uired  by  any  statute, 
U  hereby  expressly  waived.  ...  If  this 
policy  shall  become  void  by  nonpayment  of 
premmna,  all  payments  previously  made 
shall  be  forfeited  to  the  company,  except  as 
hereinafter  provided."  It  further  provides  • 
^After  three  full  annual  payments  have  been 
made  upon  this  policy  the  company  will,  up- 
on the  legal  surrender  thereof,  before  de- 
fault in  pavment  of  any  premiums,  or  with- 
in six  months  thereafter,  issue  a  nonpartici- 
pattng  policy  for  paid-up  insurance,  payable 
as  herein  provided,  for  tne  proportion  of  the 
amount  of  tbis  policy  which  the  number  of 
full  years'  premiums  naid  bears  to  the  total 
number  required.  .  .  .  No  agent  has 
power  on  behalf  of  the  company  to  make  or 
modify  this  or  any  contract  of  insurance,  to 
extend  the  time  for  paying  a  premium,  to 
bind  the  company  by  making  any  promise, 
or  by  receiving  any  representation  or  infor- 
mation not  contained  in  the  application  for 
this  policy."  After  payment  of  three  pre- 
miauift  uexault  waa  made,  and  over  four 
years  after  default  suit  was  brought  to  com- 
pd  the  issuance  of  a  paid-up  policy  in  ac- 
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cordance  with  the  provision  quoted.  It  was 
held,  in  an  opinion  by  Judge  Guffy,  quoting 
liberally  from  the  opinion  of  Judge  ODfer  in 
the  Montgomery  Case,  that  the  principles 
announced  in  that  case  applied  to  the  case 
under  consideration,  "and  we  adhere  to  the 
doctrine  announced  in  that  decision."  And 
while  it  was  said  in  the  opinion  that  the 
facta  in  the  Jarboe  Case  were  essentially 
different  from  the  Hexter  Case,  and  that  the 
Barbour  Case  was  unlike  the  one  in  hand, 
nevertheless  the  doctrine  of  the  Montgomery 
Case  was  expressly  reaffirmed,  and  the  Hex- 
ter and  Barbour  Cases  were  expressly  over- 
ruled, in  so  far  as  they  conflicted  with  it. 
By  the  reaffirmance  of  the  Montgomery 
Case,  and  the  overruling  of  the  decisions  in 
the  Hexter  and  Barbour  Cases,  it  was  in- 
tended to  decide  that  there  had  been  a  de- 
parture from  the  principles  of  the  Montgom- 
ery Case,  and  that  the  court  returned  to  ita 
original  doctrine. 

When  we  come  to  consider  the  case  at  bar, 
we  And  a  provision  in  the  policy  which,  in 
our  opinion,  conveys  to  the  ordinary  mind 
the  same  meaning  which  is  conveyed  by  the 
provisions  in  the  Montgomery  and  Jarboe 
Cases:  ...  If  any  premium  or  interest 
on  any  note  given  on  account  of  a  premium 
be  not  paid  when  due,  or  if  the  insured  die 
in  consequence  of  any*  violation  of  law, 
.  .  .  this  policy  shall  be  void,  and  all 
payments  made  upon  it  shall  be  forfeited  to 
the  company,  except  after  bein^  in  force 
three  full  years;  .  .  .  and,  if  it  shall 
lapse  or  become  forfeited  for  the  nonpay- 
ment of  any  premium  or  interest  on  any 
note  given  on  account  of  a  premium,  the 
company  will,  upon  the  surrender  of  this 
policy  within  six  months  after  such  lapse, 
issue  a  nonparticipating,  paid-up  policy  for 
such  sum  as  the  legal  net  reserve  on  this 
policy  at  the  time  of  lapsing  will  purchase  as 
a  single  premium,  at  the  company's  present 
published  rates."  It  is  argued  for  appel- 
lant that  this  provision  is  not  substantially 
different  from  the  provisions  referred  to  in 
the  Hewter  and  Barbour  Oases,  We  concur 
in  this  view.  But  we  are  also  of  opinion 
that  there  is  no  substantial  difference  be- 
tween the  provisions  oonetnied  in  those 
cases  and  those  in  the  Montgomery  and  Jar- 
boe Cases.  The  right  to  c<Hitinue  the  $5,000 
policy  in  force  by  the  payment  of  premiuma 
was  gone.  In  that  respect  the  policy  had  be- 
come void.  The  payments  made  upon  it 
could  not  be  recovered.  They  had  been  "for- 
feited to  the  company,  except"  that,  as  the 
policy  had  been  in  force  three  years,  the 
right  remained  in  the  beneficiary  to  a  paid- 
up  policy  for  an  amount  proportionate  to 
the  net  reserve  upon  the  policy,  which  right, 
together  with  concurrent  insurance  in  the 
full  sum  of  $5,000,  had  been  paid  for  by  the 
payment  of  the  premiums.  The  policy  was 
null  and  void,  except  for  this  remaining 
right.  This  right  was  absolute,  and,  while 
it  is  provided  that  the  company  would  issue 
a  paid-up  policy  "upon  the  surrender  of  its 
policy  within  six  months  after  such  lapse," 
the  time  was  not  of  the  essence  of  the  con- 
tract.    The   whole   consideration  had  gone. 
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There  is  no  pretext  appearing  in  the  record 
that  the  performance  of  its  contract  for 
which  it  had  received  payment  was  more  op- 
pressive at  the  time  it  was  demanded  than  if 
it*  had  heen  demanded  within  the  six  months 
provided  for.  Some  argument  is  made  that 
the  delay  in  making  the  demand  imposed  up- 
on the  company  the  burden  of  unnecessary 
bookkeeping.  This  we  do  not  regard  as  suf- 
ficiently burdensome  to  justify  retaining  the 
purchase  money  and  refusing  to  deliver  the 
goods.    As  said  in  the  Montgomery  Case: 


"The  premiums,  by  express  convention,  paid 
for  both  current  insurance  and  a  paid-up 
policy,  and  now  to  deny  to  the  assured  the 
benelit  of  a  paid-up  policy  because  the  old 
one  was  not  surrendered  m  time  is,  in  the 
strictest  and  most  obnoxious  sense,  a  for- 
feiture. Such  a  claim  is  without  support  in 
reason,  justice,  or  authority,  and  cannot  be 
sanctioned  in  a  court  of  eauity." 

For  the  reasons  given,  the  judgment  is  af- 
firmed. 


CALIFORNIA  SUPREME  COURT. 


LA     SOOT  ETA     ITA  LIANA     DI     MUTUA 
BENEFICIENZA,  Appt., 

V. 

City  and  County  of  SAN  FRANCISCO  et 

ai.,  JRespta. 

(131  Cal.  160.) 

1.  Mnnlclpal  authorities  cannot  irrant 
to  a  private  corporation  land  granted 
by  the  Tnited  States  to  the  city  In  trust 
for  "pu!)lic  uses,"  and  which  has  been  set 
apart  by  ordinance,  ratified  by  the  legisla- 
ture, as  a  cemetery  to  be  '^absolutely  dedicated 
as  such,"  although  the  grantee  intends  to 
use  it  as  such,  and  to  bury  there  at  its  ex- 
pense l)odie8  of  its  members  who,  if  not  mem- 
bers of  it,  would  be  buried  at  the  expense  of 
the  city. 

2.  Tl&at  a  private  corporation  to  ^rhom 
mvnicipal  avtliorities  have  irranted 
innd  net  apart  for  a  public  bnryinv 
arrovnd  has  entered  into  contract  and  bond 
to  malie  improvements  thereon.  In  accordance 
with  which  it  has  expended  money,  will  give 
it  no  right  to  enjoin  Interference  by  the  mu- 
nicipality with  its  enjoyment  of  the  property, 
if  the  grant  was  made  without  authority. 

8.  The  statntory-  duty  of  n  health  olil- 
cer  to  issue  burial  permits  upon  cer- 
tain conditions  does  not  require  the  Issuance 
of  such  permits  to  bury  in  a  cemetery  the 
use  of  which  has  been  forbidden  by  the  mu- 
nicipality. 

(December  28,  1900.) 

APPEAL  by  plaintiff  from  a  judgnaent  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  an  action  to  enjoin  interference  with 
plaintiff's  use  of  a  burying  ground.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr:  James  A.  DeTOto,  for  appellant: 
The  resolution  of  the  board  of  supervisors 
is  a  grant.  Appellant  having  in  good  faith 
ecipended  money  in  complying  with  the  con- 
ditions imposed  by  the  board,  the  contract 
which  ^'aa  existing  between  appellant  and 
respondents  could  not  be  impaired  by  subse- 
quent legislation. 

Note. — As  to  reversion  of  title  to  land  dedi- 
cated as  a  cemetery  when  its  use  for  burial  pur- 
poses Is  prohibited  by  the  legislature,  see,  in 
this  series,  Newark  v.  Watson  (N.  J.  L.)  24 
li.  R.  A.  843. 
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Hovelman  v.  Kansas  City  Horse  R.  Co.  75> 
Mo.  032. 

'l*he  land  set  apart  and  designated  as  a 
cemetery  was  absolutely  dedicated  as  such, 
and  the  board  of  supervisors  had  no  right 
or  authority  to  pass  an  ordinance  having  for 
its  purpose  the  revocation  of  the  same. 

San  Francisco  v.  Canavan,  42  Cal.  553. 

The  exercise  of  police  powers  must  be  rea- 
sonable, not  with  partiality  or  oppression. 

Dill.  Mun.  Corp.  f(§  319-322;  Chicago  v. 
Rumpff,  46  111.  90,  92  Am.  Dec.  200;  Ex  par- 
te  Chin  Yan,  60  Cal.  82. 

The  courts  have  the  right  to  inquire 
whether  an  ordinance  is  reasonable  or  unrea- 
sonable. 

Spring  Valley  Waterioorks  v.  San  Fran- 
cisco. 82  Cal.  289,  6  L.  R.  A.  756,  22  Pac. 
910.  1046;  Ex  pwrte  Bohen,  115  Cal.  374,  3« 
L.  R.  A.  618,  47  Pac.  65. 

The  board  of  supervisors  could  not  legis- 
late against  plaintiff  without  first  giving 
notice  to  it  of  said  board's  intention  to  legis- 
late, and  an  opportunity  to  be  heard. 

Any  municipal  action  interfering  with 
rights  of  pTop«-ty,  or  deciding  upon  and  de- 
termining the  rights  of  others,  is  an  exer- 
cise* of  judicial  or  quasi-judicial  power. 

People  v.  Marin  County  Supers.  10  CaK 
345;  Robinson  v.  Sacramento  City  d  County 
Supers.  16  Cal.  210;  People  v.  Gold  tree.  44 
Cal.  323;  Tilden  v.  Sacra^nento  County  Su- 
pers. 41  Cal.  68:  Colusa  County  v.  De  Jar- 
nett,  55  Cal.  373. 

In  the  exercise  of  judicial  power,  notice 
and  an  opportunity  to  be  heard  are  essen- 
tial to  its  validity. 

Retnsen  v.  Wheeler,  105  N.  Y.  573,  12  N. 
E.  564;  Stuart  v.  Palmer.  74  N.  Y.  183.  30 
Am.  Rep.  289:  Patten  v.  Oreeti,  13  Cal.  325: 
Curtis  V.  Sacramento,  64  Cal.  106,  28  Pac. 
108. 

The  appellant  has  acquired  certain  rights^ 
under  the  resolution  setting  apart  said  lots 
to  it,  and  the  board  is  estopped  from  legis- 
lating in  the  direction  complained  of, — the 
annihilation  of  rights  and  privileges  ac- 
quired by  appellant  with  the  approval  and 
sanction  of  the  board. 

.Athens  V.  Georgia  R.  Co.  72  Ga.  800;  At- 
lanta V.  Gate  City  Gaslight  Co.  71  Ga.  106; 
Thomas  v.  West  Jersey  R.  Co.  101  U.  S.  71, 
25  L.  ed.  950;  Pennsylvania  R.  Co,  v.  St, 
Louis,  A.  if  T.  H.  R.  Co.  118  U.  S.  290,  30  I^ 
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ed.  83,  6  Sup.  Ct.  Rep.  1094;  Dill.  Mun. 
Corp,  I  444. 

The  privilege  or  license  granted  to  appel- 
lant by  reason  of  the  improvements  made 
and  money  expended  is  coupled  with  an  in- 
terest, and  cannot  be  revoked  at  will. 

Flickinger  v.  Shaw,  87  Cal.  126,  11  L.  R. 
A.  134,  25  Pac.  268;  Qrimahaw  v.  Belcher, 

58  Cal.  217,  26  Pac.  84;  Buck  v.  Foster,  147 
Ind.  530,  46  N.  E.  920. 

To  permit  a  revocation  under  such  cir- 
cumstances, without  placing  the  other  party 
in  statu  quo,  would  be  fraudulent  and  un- 
conscionable. 

Lo«  Angeles  City  Water  Co.  v.  L08  Aiv- 
geles,  88  Fed.  744 ;  Foster  v.  Bear  ValUy  Ir- 
riq.  Co.  65  Fed.  844 ;  Dicker  son  v.  Colgrove, 
160  U.  8.  583,  25  L.  ed.  620;  Sacramento 
County  Y.  Southern  Pac.  Co.  127  Cal.  217, 

59  Pac.  568,  825;  Broum  v.  Atchison,  39 
Kan.  37,  17  Pac.  465. 

Messrs.  Franklin  K.  I«aiie,  Garret  W. 
MeEneraey,  and  William  I.  Brobeok, 
for  respondents^ 

If  the  city  cemetery  was  duly  dedicated  to 
public  use  under  the  provisions  of  the  acts 
of  Congress,  of  the  legislature,  and  of  the 
board  of  supervisors,  such  lands  became  im- 
presfted  with  a  public  trust  which  could  not 
be  defeated  by  any  attempted  grant  or  con- 
veyance of  any  portion  of  it,  by  either  the 
Ic^slature  or  the  board  of  supervisors. 

San  Francisco  v.  Itsell,  80  Cal.  58,  22  Pac. 
74;  Hoadley  y.  San  Francisco,  50  Cal.  275; 
i^awyer  v.  San  Francisco,  50  Cal.  375 ;  Hoad- 
lev  V.  San  Francisco,  70  Cal.  324,  12  Pac. 
125,  124  U.  S.  646,  31  L.  ed.  557,  8  Sup.  Ct. 
Rep.  6ii9 ;  Home  for  Care  of  Inebriate  v.  San 
Francisco,  119  Cal.  534,  51  Pac.  950;  Cali- 
fornia Academy  of  Sciences  v.  San  Francis- 
co. 107  Cal.  334,  40  Pac.  426. 

PlaintifT  herein  is  a  private  corporation, 
with  limited  membership,  and  can  m  no  re- 
spect be  regarded  as  invested  with  the  care 
of  l^e  public,  or  subject  to  public  control. 

California  Academy  of  Sciences  v.  San 
Francisco,  107  Cal.  339,  40  Pac.  426;  Home 
for  Care  of  Inebriate  v.  San  Francisco,  119 
Cal.  534,  51  Pac  950. 


I,  C,  filed  the  following  opinion: 
Defendant^)'  demurrer  to  plaintiflf's  com- 
plaint  was  sustained,  and  judgment  thereon 
entered  against  the  plaintiff,  who  appeals 
from  said  judgment.  The  other  defendants 
are  the  mayor,  the  board  of  supervisors,  the 
hoard  of  health,  and  the  individuals  compos- 
ing said  boards,  and  the  health  officer  of  the 
city  and  county  of  San  Francisco;  and  the 
principal  question  involved  is  the  validity 
of  an  ordinance  of  said  city  passed  by  the 
board  of  supervisors  in  June,  1897,  and  ap- 
proved by  the  mayor,  and  which,  with  the 
preamble,  is  as  follows:  "Whereas,  the  bur- 
ial of  the  dead  witnin  the  city  cemetery  is 
dangerous  to  life  and  detrimental  to  public 
health,  therefore  the  people  of  the  city  and 
county  of  San  Francisco  do  ordain  as  fol- 
lows: Burials  within  the  City  Cemetery 
Prohibited.  Section  1.  It  shall  be  unlawful 
for  any  person,  association,  or  corporation 
from  and  after   the   first  day   of   January, 
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1898,  to  bury  or  inter,  or  cause  to  be  buried 
or  interred,  the  dead  body  of  any  person  in 
the  city  cemeteiy  of  tlje  city  and  county  of 
San  Francisco."  Tlie  second  section  de- 
clared a  violation  of  this  order  to  be  a  mis- 
demeanor, punishable  by  a  fine  of  not  less 
than  $100  nor  more  than  $500,  or  by  impris- 
onment not  exceeding  six  months,  or  by  both 
fine  and  imprisonment.  The  time  when  this 
ordinance  should  take  eflfecb  was  afterwards 
extended  to  March  1,  1898. 

Briefly  stated,  the  complaint  alleges  the 
following  facts:  That  plaintiff  is  an  incor- 
porated benevolent  society  bavin <»  for  one  of 
its  purposes  the  maintenance  and  care  of  the 
sick  who  are  members  of  the  corporation; 
that  since  its  incorporation,  in  the  year 
1807,  a  large  number  of  deaths  have  occurred 
among  its  members;  that  of  the  members  so 
dying  a  number,  averaging  about  25  per 
year,  were  poor,  and  their  bodies,  by  reason 
of  their  membership  or  for  other  reasons, 
are  cared  for  and  buried  by  the  plaintiff  at 
its  expense;  that  in  January,  1879,  the  said 
city  and  county,  being  the  owner  of  a  tract 
of  land  de»ignated  on  the  official  map  of  said 
city  ana  county  as  the  "Golden  Gate  Ceme- 
tery," adopted  a  resolution  (No.  13,244,  New 
Series),  and  thereby  granted  to  the  plaintiff 
blocks  numbered  9  to  21,  inclusive, — part  of 
said  Golden  Gate  cemetery, — ^for  burial  pur- 
poses, "on  condition  that  plaintiff  should 
construct  and  maintain  such  walls  or  fences, 
and  make  such  improvements,  as  might 
thereafter  be  designated  or  required  by  said 
board  of  supervisors  on  and  around  the  lot 
so  gsanted  as  aforesaid;"  that  plaintiff  ac- 
cepted the  said  grant  and  said  conditional; 
that  by  a  subsequent  resolution  (No.  13,' 
479),  adopted  in  1879,  plaintiff  was  retjuired 
to  enter  into  an  agreement  whereby  it  un- 
dertook, in  the  sum  of  $500,  with  two  good 
and  sufficient  sureties,  to  perform  all  the  re- 
quirements of  said  first-named  resolution, 
and  particularly  to  construct  and  maintain 
said  walls  or  fences  and  to  make  such  im- 
provements as  might  be  required  by  said 
board,  and  also  that  plaintiff  should  pay  its 
pro  rata  assessment  for  the  imnrovement  of 
the  avenues  of  said  Golden  Gate  cemetervf 
that  plaintiff  has  performed  all  of  said  con- 
ditions, and  has  used  said  land  for  said  bur- 
ial purposes,  and  has  expended  a  large 
amount  of  money  in  making  said  improve- 
ments, aggregating  not  lefis  than  $2,000; 
and  that  the  Golden  Gate  cemetery  is  now 
known  as  the  "City  Cemetery,"  and  is  so 
designated  in  said  ordinance.  The  prayer 
is  for  the  annulment  of  said  ordinance,  that 
plaintiff's  title  be  quieted,  for  an  injunction, 
and  other  relief. 

Appellant  contends  (1)  that  said  resolu- 
tion of  the  board  of  supervisors  was  a  grant 
of  said  lands  to  the  plaintiff;  (2)  that, 
even  though  it  be  not  a  grant,  the  plaintiff 
is  entitled  to  the  relief  demanded;  and  (3) 
that  said  ordin&nce  is  in  conflict  with  gen- 
eral laws. 

Neither  of  these  contentions  can  be  su8< 
tained.  The  tract  of  land  containing  200 
acres,  and  designated  originally  as  the  "Gol- 
den Gate  Cemetery,"  and  afterwards  known 
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AB  tlie  "City  Cemetery/'  included  the  lands 
here  in  controversy,  and  the  whole  tract  of 
^00  acres  is  a  portioi^  of  the  land  referred  to 
in  £he  act  of  Confess  of  March  8,  1866  (14 
Stat,  at  L.  4).  After  the  passage  of  this 
Act,  the  supervisors  passed  an  ordinance 
known  as  **Order  800,"  which  was  ratified 
by  the  legislature  by  an  act  approved 
March  27,  1808  (Stat.  1867-^8,  p.  379).  By 
the  first  section  of  this  ordinance,  the 
board  of  supervisors  were  authorized  and 
directed  to  devise  and  adopt  a  plan  for  the 
subdivision  of  the  outside  lands  referred  to 
in  said  act  of  Congress  into  blocks  and  lots, 
"and  tx>  select  and  set  apart  for  public  uses 
such  lots  and  portions  of  said  land  as  said 
board  may  deem  necessary."  The  second 
section  of  said  ordinance  provided  that 
after  the  adoption  of  the  plan  the  board  of 
supervisors  should  cause  a  map  of  the  lajids 
to  be  made  according  to  this  plan,  "and  upon 
said  map  shall  be  designated  the  lots  and 
portions  of  land  set  apart  for  public  uses, 
and  the  particular  use  for  which  each  lot  or 
portion  of  land  shall  have  been  set  apart." 
Section  6  of  said  ordinance  further  provided 
that  "the  tract  or  portion  of  land  set  apart 
and  designated  thereon  as  a  cemeteiy,  and 
lots  for  a  hospital,  .  .  .  shall  be  deemed 
absolutely  dedicated  as  such."  The  alleged 
grant  to  the  plaintifiT  was  made  by  ordinance 
in  1879,  and,  though  not  set  out  in  full  in 
the  complaint,  it  may  be  conceded  that  it 
was  sumeient  in  form  to  vest  in  the  plain- 
tiff the  rights  and  privileges  contended  for, 
but  the  board  of  supervisors  had  no  power 
io  make  the  arrant. 

That  the  city  held  said  cemetery  lands  in 
trust  for  public  uses  as  a  cemetery  cannot  be 
^luestioned,  and  it  is  equally  clear  that  the 
plaintiff  is  a  private  corporation,  and  that  a 
grant  to  its  use  is  not  a  grant  to  a  public 
use,  even  though  the  corporation  uses  it  only 
for  burial  purposes.  The  fact  that  some  of 
its  members  are  buried  at  the  expense  of  the 
corporation,  who,  if  they  were  not  members 
of  the  corporation,  would  be  buried  at  the 
expense  of  the  city,  does  not  affect  the  ques- 
tion. The  grant  and  use,  each,  were  for  and 
to  the  corporation.  The  cases  of  California 
Academy  of  Scienoea  v.  San  FranciscOy  107 
Cal.  334,  40  Pac.  426,  and  Home  for  Care  of 
Inebriate  v.  San  FranoiaoOy  119  Cal.  634,  51 
Pac.  950,  are  in  point,  and  conclusive  of  this 
case,  unless  appellant's  second  or  third  point 
makes  those  cases  inapplicable. 

Appellants  second  contention  is  based 
upon  the  fact  that  a  contract  was  entered 
Into  and  a  bond  executed  to  secure  the  erec- 
tion of  walls  or  fences  and  other  improve-  [ 
ments  on  the  lands  described  in  the  com- 
plaint. It  is  sufficient  to  say  in  reply  that 
the  boaxd  of  supervisors  had  no  power  to 
devote  the  land  to  any  other  than  public 
uses, « and  the  plaintiff  was  bound  to  know 
that  they  had  no  such  power.  The  city  and 
county  cannot  be  bound  by  the  unauthorized 
acts  of  its  agents.  In  Huadley  v.  SoAfi  Fran- 
cisco ^  50  Cal.  275,  it  was  said  of  the  prop- 
erty there  in  controversy:  "It  was  granted 
to  the  city  for  public  use,  and  is  held  for 
that  purpose  only.  It  cannot  be  conveyed 
J53  L.  R.  A. 


to  private  persons,  and  is  effectually  with- 
drawn from  commerce;  and,  the  city  having 
no  authority  to  convey  the  title;,  private 
persons  are  virtually  precluded  from  acquir- 
ing it;"  and  private  corporations  are  in  the 
same  category.  The  case  above  cited  was 
approved  in  Sawyer  v.  8a/n  Franciaoo,  50 
dial.  375,  and  in  Hoadley  v.  San  Francisco, 
70  CaJ.  324,  12  Pac.  125,  which  was  affirmed 
by  the  Supreme  Court  of  the  United  States, 
upon  writ  of  error,  in  124  U.  S.  646,  31  L. 
ed.  553,  8  Sup.  Ct.  Rep.  659.  See  also  San 
Francisco  v.  Itsell,  80  Cal.  59,  22  Pac.  74. 

Lastly,  it  is  said  that  this  ordinance  is  in 
conflict  with  general  laws.  It  is  alleged  in 
the  complaint  that  the  board  of  health  of 
said  city,  in  December,  1897,  passed  an  or- 
der providing  that,  in  compliance  with  said 
ordinance,  no  burials  should  be  permitted  in 
said  city  cemetery  from  and  after  the  time 
■specified  by  the  board  of  supervisors.  Ap- 
pellant's contention  is  not  very  clear,  but  as 
we  understand  counsel  that,  under  §  3035  of 
the  Political  Code,  the  health  officer  must 
obtain  a  certificate  of  the  cause  of  death, 
and  that  upon  receiving  it  it  is  his  duty  to 
issue  a  permit  for  the  interment  Un- 
doubtedly that  is  true;  but  it  does  not  fol- 
low that  the  health  officer  may  grant  a  per- 
mit for  interment  in  a  place  prohibited  by 
the  lawful  authority  of  the  city.  The  judg- 
ment appealed  from  should  be  affirmed* 

We  concur:     Smith,  C;  Ctray,  C. 

Per  Ciuiainit 

For  the  reasons  given  in  the  foregoing 
opinion,  the  fudgment  appealed  from  is  af- 
firmed. 

Petition  for  rehearing  in  banc  denied. 


NOLAN    BROTHERS    SHOE    COMPANY, 

Respt.j 

V. 

W.   H.  NOLAN,  Appt, 

(151  Cal.  271.) 

1.  Failure,  for  a  period  of  ten  Team, 
of  a  retail  dealer  to  protest  against  the 

'  use.  In  the  wholesale  business,  of  a  tradename 
which  conflicts  with  the  name  under  which 
his  business  is  conducted,  will  not  deprive 
him  of  the  right  to  restrain  the  use  of  such 
name  in  a  rival  retail  business. 

2.  Tlie  use  of  a  aame  under  'wliieli  to 
conduct  business,  for  a  period  of  twenty- 
two  years  or  mor«>,  will  establish  a  right  to 
prevent  the  adoption  of  that  name  by  a  rival 
concern. 

8.  Abandonment  of  tbe  tradename  "If. 
Broil."  is  not  shofvn  by  the  fact  that  for 
a  portion  of  the  time  during  which  the  use 

Note. — For  other  cases  in  this  series  as  to 
right  to  use  one*B  own  name  as  tradename, 
though  already  in  nse  by  another  person,  see 
Le  Page  Co.  v.  Russia  Cement  Co.  (C.  C.  App. 
Ist  C.)  17  L  .R.  A.  364;  Knoedler  v.  Glaenzer 
(C.  C.  App.  2d  C.)  20  L.  R.  A.  733;  Chas.  R. 
Hlggins  Co.  V.  Higgins  Soap  Co.  (N.  Y.)  27 
L.  R.  A.  42;  and  Bingham  School  v.  Gray  (X. 
C.)   41  L.  R.  A.  243. 
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of  the  name  is  alleged  the  claimant  used  as 
a  trademark  the  name  "N.  &  Sons,"  where 
during  none  of  the  time  was  the  name  as 
claimed  absent  from  the  place  of  business. 

4.  The  acqnlttttion  of  a  rlvht  to  a 
tradename  is  not  preyented  by  the  use  of 
the  word  "company'*  before  Incorporation,  as 
being  a  fraud  upon  the  public. 

6.  Ko  rlarht  exists  to  use  upon  the  slarn 
of  a  retail  atore  the  words  "successor  to'* 
a  Arm  which  carried  on  a  wholesale  business, 
but  which  discontinued  without  a  successor. 

d.  The  vse  of  a  famtly  name  as  a  trade* 
name  by  another  member  of  the  same  family 
may  be  prevented  by  one  who  has  by  long 
use  acquired  a  right  to  it,  if  the  new  use 
dearly  indicates  an  intent  to  mislead  and  de- 
ceive the  public. 

(December  31,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  com- 
plainant in  a  suit  to  enjoin  the  alleged 
wrongful  use  of  a  tradename.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  "W.  8.  Goodfellow  and  James 
L.  Robison  for  appellant. 

Messrs.  O.  "W.  I«7noh  and  F.  G.  'Drnrj, 
with  J/r.  James  F.  Smitli,  for  respondent: 

A  person  may  temporarily  lay  aside  his 
mark  and  resume  it  without  having  in  the 
meantime  lost  his  property  in  the  right  of 
its  use.  Abandonment  in  the  nature  of  a 
forfeiture  must  be  strictly  proved. 

Browne,  Trademarks,  |  681;  Julian  v. 
Julian  Hoosier  Drill  Co.  Price  &  Steuart, 
Am.  Trademark  Cas.  572,  573;  Block  v. 
^Standard  Distilling  d  Distributing  Co.  95 
Fed.  970. 

\  trademark  or  tradename  may  be  part 
of  the  goodwill  of  a  firm.  When  a  partner 
retires  from  a  firm,  assenting  to  or  aoqui- 
r-scing  in  the  retention  by  the  other  part- 
ners of  the  old  place  of  business  by  them 
under  the  old  name,  the  goodwill  remains 
•«'ith  the  latter  as  of  course. 

Menendez  v.  Bolt,  128  U.  S.  514,  32  L.  ed. 
.-'2i),  9  Sup.  Ct.  Rep.  143 ;  Fish  Bros.  Wagon 
Co.  V.  La  Belle  Wagon  Works,  82  Wis.  646, 
avb  nom.  Fish  Bros.  Wa^on  Co.  v.  Fish,  16 
I-.  R,  A.  45.3,  52  N.  W.  595;  Caswell  v.  Haz- 
'ird.  121  X.  Y.  495,  24  N.  E.  707;  Story, 
Partn.  §  100;  Fraser  v.  Frazer  Lubricator 
Co.  121  111.  147,  13  N.4E.  639;  Barber  v. 
^onntrticut  Mut.  L.  Ins.  Co.  15  Fed.  317; 
M^ry  v.  Hoopes,  111  N.  Y.  420,  18  N.  E. 
714:  Banks  v.  Gibson,  Cox  Manual  of  Trade- 
mark Ca«r3,  248;  Leather  Cloth  Co.  v. 
A  maican  Leather  Cloth  Co.  4  De  G.  J.  &  S. 
137,  11  xi.  Is.  Cas.  534;  Sebastian,  Trade- 
inarks,  p.  226;  Fedcr  v.  Benkert,  18  C.  C.  A. 
549.  4  V.  S.  App.  09,  70  Fed.  612;  McLean 
T.  Fleming,  06  U.  S.  245,  24  L.  ed.  828 ; 
Sokier  v.  Johnson,  111  Mass.  242;  Meriden 
Britannia  Co.  v.  Parker,  39  Conn.  450,  12 
Am.  Rep.  406. 

The  intentional  use  of  another's  trade- 
Tnark  is  a  fraud,  and  when  the  excuse  is  that 
the  owner  permitted  such  use  that  excuse 
i«  disposed  of  by  affirmative  action  to  put  a 
«top  to  it. 

JJcnendez  v.  Holt,  128  U.  S.  525,  32  L.  ed. 


529,  9  Sup.  Ct.  Rep.  143;  McLean  v.  Flem- 
ing, 96  U.  S.  253,  24  L.  ed.  831. 

Where  it  is  clear,  upon  the  facts,  that 
one  having  a  like  name  makes  use  of  it  as  a 
trademark  for  the  purpose  of  imposing  his 
own  articles  upon  purchasers  for  another 
article  which  has  become  known  and  well  es- 
tablished, then  it  is  alike  an  imposition 
upon  the  public  and  an  attempt  to  secure 
for  himself,  by  this  dishonest  means,  what 
rightfully  belongs  to  another;  and  where 
that  is  clearly  shown  to  have  been  the  ob- 
ject for  which  he  is  using  the  name  as  a 
trademark,  he  will  be  restrained  thereafter 
from  so  using  it. 

Stonebraker  v.  Stonebraker,  33  Md.  268; 
Holloicay  v.  Holloway,  13  Beav.  209;  Croft 
V.  Day,  7  Beav.  84;  Rodgers  v.  Nowill,  5 
C.  B.  109;  England  v.  New  York  Pub.  Co. 
8  Daly,  375 :  Metzler  ▼.  Wood,  L.  R.  8  Ch. 
IMv.  606;  FulUoood  v.  Fullwood,  L.  R.  9 
Ch.  Div.  176;  Levy  v.  Walker,  L.  R.  10  Ch. 
Div.  436;  Massam  v.  Thorley*s  Cattle  Food 
Co.  L.  R.  14  Ch.  Div.  748;  McLean  v.  Flem- 
ing, 96  U.  S.  24.5,  24  L.  ed.  828;  Devlin  v. 
De^-lin,  69  N.  Y.  212,  25  Am.  Rep.  173; 
Filkins  v.  Blackman,  13  Blatchf.  440,  Fed. 
Cas.  No.  4,786;  Shai^er  v.  Shaver.  54  Iowa, 
208,  37  Am.  Rep.  194,  6  N.  W.  188;  Chur- 
ton  v.  Douglas,  Johns.  V.  C.  (Eng.)  174; 
William  Rogers  Mfg.  Co.  v.  Rogers  d  8.  Mfg, 
Co.  11  Fed.  459;  Enoch  Morgan's  Sons*  Co. 
V.  Schwachofer,  5  Abb.  N.  C.  266. 

A  man  has  not  a  right  to  use  his  own 
name  in  a  bueiness,  if  the  intention  is  to  in- 
jure another  or  impose  upon  the  public. 

Croft  V.  Da^,  7  Beav.  84 ;  Sykes  v.  Sykes, 
3  Barn,  k  C.  541 :  Burgess  v.  Burgess,  17 
Eng.  L.  &  Eq.  257 ;  Holloway  v.  Holloway, 
13  Beav.  209;  Clark  v.  Clark,  25  Barb.  79; 
Houye  v.  Howe  Mach.  Co.  60  Barb.  236; 
Schweitzer  v.  Atkins,  37  L.  J.  Ch.  N.  S.  847 ; 
Mencely  v.  Meneely,  62  N.  Y.  427,  20  Am. 
Rep.  489;  Prince  Mfg.  Co.  v.  Prince's  Metal- 
lic Paint  Co.  ir,5  N.  Y.  24,  17  L.  R.  A.  129, 
31  N.  E.  990;  Pierce  v.  Ouittard,  68  Cal.  08, 
8  Pac.  645:  Partridqe  v.  Menck,  How.  Cas. 
r>58 ;  Phalon  v.  Wright,  5  Phila.  464 ;  Kinny, 
Trademarks,  chap.  1 0 ;  Dela/tcare  d  H.  Canal 
Co.  V.  Clark,  13  Wall.  311,  20  L.  ed.  581; 
Chas.  8.  Hiqgins  Co.  v.  Higgins  Soap  Co. 
144  N.  Y.  462,  27  L.  R.  A.  42^  39  N.  E.  490. 

Garontte,  J.,  delivered  the  opinion  of 
the  court: 

Two  brothers  by  the  name  of  Nolan  were 
enjraged  for  ten  years  in  carrying  on  a  whole- 
sale shoe  business  in  the  city  of  San  Fran- 
cisco under  the  name  of  "Nolan  Bros." 
One  brother  sold  his  interest  in  the  business 
to  the  other,  and  that  brother  (W.  H.  No- 
lan) shortly  thereafter  closed  out  the  whole- 
sale business,  and  opened  up  a  retail  shoe 
business  at  another  point  in  the  city,  under 
the  name  of  "W.  H.  Nolan  &  Co.,  successor 
to  Nolan  Bros."  A  third  brother,  P.  F. 
Nolan,  had  been  engaged  in  the  retail  shoe 
business  in  the  city  of  San  Francisco  for 
twenty- two  years,  some  of  this  time  in  com- 
pany with  J.  C.  Nolan,  a  brother,  and  some 
of  the  time  joined  with  one  or  more  of  his 
sons.     In  the  year  1895,  and  shortlv  after 
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the  defendant  W.  H.  Nolan  had  launched 
his  retail  shoe  business  upon  the  'world,  P. 
F.  Kolan  changed  his  business  into  a  cor- 
poration under  the  name  of  "Nolan  Broe. 
Shoe  Company/'  and  thereupon  that  com- 
pany brought  this  action  to  restrain  defend- 
ant in  the  conduct  of  his  business  from  us- 
ing the  tradename  "Nolan  Bros."  The  ac- 
tion is  based  upon  the  claim  that  such  use 
is  an  infringement  upon  the  rights  of  plain- 
tiff to  the  use  of  the  name  "Nolan  Bros." 

It  is  asserted  upon  the  part  of  defendant 
that  plaintiff  allowed  him  to  use  the  name 
"Nolan  Bros."  in  the  conduct  of  his  shoe 
business  for  a  period  of  ten  years  without 
objection,  and  tnat  it  is  now  too  late  to  at- 
tack his  right  to  its  use.  Whatever  legal 
effect  this  long  term  of  use  might  have  as 
ugaiubt  plaintiff's  claims,  if  defendant  had 
been  engaged  in  the  retail  shoe  business, 
we  will  not  decide;  for  durinsr  that  period 
of  time  defendant  was  only  engaged  in  the 
wholesale  shoe  business,  and  for  that  rea- 
son no  occasion  or  necessity  arose  for  plain- 
tiff to  make  any  objection.  The  use  of  the 
name  by  the  defendant  did  not  interiere 
with  plaintiff's  business,  and  hence  it  was 
an  immaterial  matter  to  him.  Plaintiff  was 
not  injured  by  the  use  of  the  name,  and 
therefore  was  not  concerned  in  the  use.  If 
defendant  had  been  using  the  name  "Nolan 
Bros."  for  these  ten  years  in  the  conduct  of 
the  plumbing  business,  plaintiff  surely  could 
not  have  objected.  It  does  not  appear  from 
the  showing  here  made  that  defendant's 
wholesale  shoe  business  interfered  with 
plaintiff's  retail  shoe  business  to  any  degree; 
and  without  a  showing  of  injury  plaintiff 
had  no  right,  under  these  circumstances,  to 
object  to  defendant's  use  of  the  name,  any 
more  than  if  the  defendant  had  been  en- 
gaged in  the  plumbing  business.  The  mere 
use  of  a  tradename  in  one  business  does  not 
give  a  party  a  right  to  its  use  in  any  other 
business.  We  therefore  attach  no  impor- 
tance to  the  use  of  the  name  "Nolan  Bros." 
by  defendant  for  ten  j'ears  without  objection 
upon  the  part  of  plaintiff,  and  we  hold  that 
the  case  stands  exactly  as  if  defendant  en- 
gaged in  the  retail  shoe  business,  never  hav- 
ing l)een  in  the  wholesale  business. 

Upon  the  foregoing  assumption,  has  plain- 
tiff such  an  interest  in  the  name  "Nolan 
Bros."  as  to  be  entitled  to  an  order  restrain- 
ing defendant  from  making  use  of  it?  And 
this  depends  upon  whether  or  not  plaintiff's 
predecessor  in  interest  had  established  a 
right  to  the  use  of  the  tradename  "Nolan 
Bros."  in  the  retail  shoe  business  when  de- 
fendant started  his  retail  shoe  business.  We 
will  not  give  the  evidence  in  great  detail 
upon  this  question.  While  to  some-extent 
it  may  be  said  to  be  conflicting,  yet  we  deem 
it  ample  to  support  the  restraining  order 
made  by  the  trial  couirt  to  the  effect  that 
the  defendant's  use  of  the  name  was  an  in- 
terference with  plaintiff's  rights.  Plain- 
tiff's predecessor  in  interest  had  been  carry- 
ing on  the  retail  shoe  business  in  the  city  of 
San  Francisco  twenty-two  years  or  more, 
and  in  a  great  many  ways,  and  certainly  for 
a  great  portion  of  that  time,  was  doing  busi- 
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ness  under  the  name  of  "Nolan  Bros."    The 
evidence  before  us  of  abandonment  of  the 
name  by  plaintiff's  predecessor  in  interest 
does  not  establish  the  fact.     The  fact  that 
the  name  "Nolan  &  Sons"  was  used   as  a 
trademark  for  a  certain  period  of  time  by 
plaintiff's  predecessor  in  interest  is  but  a 
circumstance,  and  not  at  all  suiiicient  of  it- 
self,  to  prove  an  abandonment.     "A  person 
may  temporarily  lay  aside  his  mark  and  re- 
sume it  without  having  in  the  meantime  lost 
his  property  in  the  right  of  user.     Aban- 
donment in  the  nature  of,  a  forfeiture  must 
be   strictly  proved."     Browne,  Trademarks, 
§681.     In  Julian  v.  Julian  Booster  Drill 
Co.,  Price  &  Steuart,  Am.  Trademark  Gas. 
572,  573,  it  is  said:     "Abandonment  means 
general    abandonment    to    the    puWic,    and 
must  be  shown  affirmatively  and  positively 
as  affecting  the  interests  of  the  public."     At 
no   time  during   the  period   of   twenty- two 
years  was  the  name  "Nolan  Bros."   absent 
from   the  place  of  business.     For   fourteen 
years  continuously  prior  to   the   commence- 
ment of  this  action  four  metallic  signs,  in 
conspicuous  places  upon    the    front  of    the 
store,  bore  the  tradename  "Nolan   Bros.;" 
for  thirteen  years  immediately  prior  to  the 
commencement   of    the    action   within    the 
doorway  of  the  store  a  large  glass  sign  car- 
ried over  its  front  the  words  "Nolan  Bros. ;  '* 
for'  the  same  length  of  time  a  large  sign 
bearing  the  words  "Nolan  Bros.,"  so  that  all 
could  see  it,  was  visible  from  the  office  door ; 
and  for  the  past  two  years  prior  to  the  com- 
mencement of  this  action  it  is  conclusively 
established  by  the  aflSdavits  that  the  busi- 
ness was  in  all  substantial  respects  carried 
on    under   the   name  of   Nolan   Bros.     The 
fact  that  other  tradenames  may  have  been 
used  by  the  plaintiff  for  a  short  period  of 
time  in   connection    with   the  one   here   in- 
volved  cannot  neutralize   the  effect  of   the 
evidence  quoted.  Our  conclusion  is  that  this 
evidence  greatly  lacks  in  showing  an  aban- 
donment of  the  right  of  plaintiff  to  use  the 
name  "Nolan  Bros."     Coleman,  B.  d  W.  Co. 
V.  Dannrnherg  Co.  103  Ga.  784,  41  L.  R.*  A. 
470,  30  S.  E.  630.  is  cited  to  support  the  con- 
tention that  P.  F.  Nolan  could  not.  by  uning* 
the  name,  "Nolan  Bros.  Shoe  Co."  two  year^ 
before  incorporation,  acquire  any   right    to 
the  use  of  the  name  "Nolan  Bros."     It   is 
claimed  upon  this  point  that  the  use  of  tags 
by    P.    F.    Nolan,    conspicuously    indicating 
and    representing    that    the    business    con- 
ducted by  him  was  owned  and  conducted  by 
a  corporation,  was  a  fraud  on  the  public,, 
by  which  he  could  not  acquire  any   risfht. 
On  examination,  we  find  the  case  cited  fails 
to  support  the  contention,  while  Block    v. 
Standard  Distilling  d  Distributing  Co.    95 
Fed.  978,  is  the  other  way. 

It  is  next  claimed  "that  defendant  had  the 
absolute  lyght  to  use  a  sign  indicating  that 
he  was  the  successor  to  Nolan  Bros.,  10—12' 
Sutter  street,  that  being  the  fact"  What 
we  have  already  said  is  opposed  to  this  con- 
tention. The  wholesale  business  carried  on 
by  defendant  and  his  brother  in  another 
portion  of  the  city  is  not  the  same  busines» 
now   carried  on  by  defendant     The  latter 
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is  a  separate,  diBtinct,  aiui  different  busi- 
ness, and  the  statement  upon  the  sign  that 
be  (defendant)  is  a  successor  of  the  busi- 
ness forrncrly  conducted  under  the  name  of 
Nolan  Bros.,  10-12  Sutter  Street,  is  not  cor- 
rect. No  one  succeeded  to  that  business, 
and  it  had  no  successor.  The  business  be- 
oame  extinct,  and  the  sign  does  not  express 
the  facts. 

It  is  insisted  that  ''the  family  name  of  a 
tradesman  or  manufacturer  cannot  be  made 
a  trademark  so  as  to  exclude  the  right  to  its 
use  by  another  bearing  the  same  family 
name.'*  This  contention  is  sound  to  a  lim- 
ited extent  only.  If  the  name  is  used  in  a 
manner  clearly  indicating  an  intent  to  mis- 
lead and  deceive  the  public,  then  the  use 
of  the  name  will  be  restrained  by  a  court 
of  equity.  The  first  answer  to  appellant's 
contention  in  this  regard  is  found  in  the 
fact  that  it  is  not  a  use  of  the  family  name 
"Xolan,"  standing  alone,  to  which  objection 
is  made,  but  it  is  a  use  of  the  name  "Nolan 
Bros./'  and  in  a  case  like  that  at  bar  the 
principle  of  law  invoked  seems  to  have  no 
application.  Furthermore,  it  is  shown  by 
me  affidavits  "that  the  said  defendant  estab- 
lished a  retail  boot  and  shoe  business  at 
Xos.  1022  and  1024  Market  street,  .  .  . 
and  over  such  store  placed  a  large  sign  con- 
taining the  words  and  figures  following,  to 
nit,  *\V.  H.  Nolan  &  Co.,  Successors  to  Nolan 
Bros,,  10-12  Sutter  Street'  That  the  words 
•W.  H.  Nolan  A  Co.,  Successors  to,'  and  the 
words  and  figures  *  10-1 2  Sutter  Street,'  are 
in  such  small  and  inconspicuous  letters  and 


figures  that  the  same  cannot  be  read  at  a 
distance  of  more  than  75  feet  or  100  feet, 
while  the  words  'Nolan  Bros.'  are  in  such 
large  and  conspicuous  letters,  and  so  prom- 
inently displayed,  that  the  same  may  be 
readily  seen  and  read  for  a  distance  of 
nearly  300  feet  thereof."  It  is  also  stated  in 
the  affidavits  of  various  parties  that  said 
sign  is  a  deceptive  sign,  and  is  calculated  to 
deceive  the  public,  and  lead  the  public,  the 
dealers  and  buyers  of  boots  and  shoes  and 
footwear,  and  the  patrons  and  customers  of 
plaintiff,  to  believe  that  the  plaintiff  is  con- 
ducting a  retail  boot  and  shoe  store,  and  a 
branch  place  of  business,  at  Nos.  1022  and 
1(1^4  Market  street.  It  is  further  shown 
that  almost  daily,  ever  since  the  establish- 
ment of  said  store  by  said  defendant  at  Nos. 
1022  and  1024  Market  street,  the  salesmen 
of  plaintiff  have  encountered  many  of  the 
buyers  of  boots  and  shoes  and  the  customers 
and  patrons  of  plaintiff,  who  have  pur- 
cha<«ed  shoes  at  the  store  of  defendant  un- 
der the  impression  and  belief  that  they  were 
dealing  with  the  plaintiff.  Under  the  fore- 
going facts  appellant's  contention  upon  the 
proposition  that  he  has  here  advanced  is 
undermined.  England  v.  New  York  Pub. 
Co.  8  Daly,  375. 

The  remaining  propositions  advanced  by 
appellant    are    not    considered    meritorious. 

For  the  foregoing  reasons,  the  order  is  af- 
firmed. 


J. 


We  concur:     Van  Dyke,  J.;  Harrison, 
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1.  I'pon  tlie  question  of  tlie  procure-* 
mcnt  of  a  ^rtll  by  niidiie  Inflaence, 
«*vldence  in  not  adnalsstble  that,  some 
sixteen  years  before  It  was  executed,  propo- 
nent entered  testator's  family,  brought  about 
An  estrangement  between  him  and  his  wife, 
which  resulted  in  a  divorce,  and  subsequently 
married  him, — especially  when  it  is  not  con- 
D#»rted  with  evidence  tending  to  prove  that 
undue  inflnence  existed  and  was  exercised  at 
or  near  the  time  the  will  was  made. 

2.  A  ^vlll  In  fa>or  of  a  second  wife  to 
the  exclusion  of  children  of  the  first  one  was 
not  unnatural,  although  one  of  the  children 
was  a  cripple  from  infancy, — especially  where 
testator  had  already  made  provision  for  such 
children. 

•t.  In  tlie  absenee  of  any  evidence  to 
•nstain  a  cbarire  of  nndne  inllvence, 
made  for  the  purpose  of  overthrowing  a  will. 
The  ronrt  may  direct  a  verdict  in  favor  of  pro- 
ponent. 

4.     l/ndne     inllaenee     resuHinv     in     a 

XoTS. — For  cases  in  this  series  as  to  fraud 
and  undue  influence  to  avoid  will,  see  Elkinton 
T.  Brick  rx.  J.)  1  L.  R.  A.  161,  and  fio^e;  Kerr 
T.  Luosford  (W.  Va.)  2  L.  R.  A.  668,  and  note: 
Middleditcb  v.  WiUfami  (N.  J.)  4  L.  R.  A.  738, 
and  note;  Davis  v.  Strange  (Va.)  8  L.  R.  A. 
261.  and  note;  and  Sheehan  v.  Kearney  (Miss.) 
3G  L.  R.  A.  102. 
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favorable    v»'lll     cannot    be     Inferred 

alone  from  motive  or  opporlunity.  but  there 
must  also  be  some  testimony,  either  direct  or 
circumstantial,  to  show  that  undue  influence 
not  only  existed,  but  that  it  was  exercised 
with  respect  to  the  making  of  the  will  Itself. 

(December  17,  1900.) 

APPEAL  by  contestants  from  a  judgment 
of  the  District  Court  for  Arapahoe 
County  aflRrming  a  judgment  of  the  County 
Court  admitting  to  probate  a  paper  pur- 
porting to  be  the  will  of  Samuel  Shell,  de- 
ceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  "W,  Miller  and  Daniel 
Sayer   for   appellants. 

Messrs.  Rising  &  Marshall,  for  appel- 
lee: 

As  the  only  important  inquiry  is  concern- 
ing the  pressure  of  undue  influence  at  the 
very  time  of  the  will,  the  testimony  to  show 
facts  of  an  inferential  nature  must  be  con- 
fined to  what  would  be  legitimately  regard- 
ed as  his  then  present  relations. 

Pierce  v.  Pierce,, 38  Mich.  412;  Batchel- 
der  V.  Batchelder,  139  Mass.  1.  29  N.  E.  61; 
Re  Langford,  108  Cal.   608,  48  Pac.  701. 

Before  contestants  should  be  permitted  to 
give  in  evidence  any  fact  relating  to  their 
condition,  for  the  purpose  of  showing  that 
the  will  was  unnatural,  they  should  give  in 
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evidence  some  facts  which  controverted,  or 
tended  to  controvert,  the  facts  set  up  in  the 
will  showinff  its  naturalness  and  reasona- 
bleness; and  they  should  also  give  in  evi- 
dence some  facts  showing  or  tending  to 
show  undue  influence  at  some  time  suffi- 
ciently nea*-  to  the  time  when  the  will  was 
made  to  make  such  facts  competent  evi- 
dence. 

Re  Langford,  108  Cal.  608,  48  Pac.  701; 
Cauffman  v.  Lnnffy  82  Pa.  77;  Herater  v. 
Ueraicr,  116  Pa.  012,  11  Atl.  410. 

Campbell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  of, the 
district  court  of  Arapahoe  county  in  pro- 
ceedings on  ap])eal  from  the  county  court 
in  which  the  will  of  Samuel  Shell,  deceased, 
was  admitted  to  probate.  Objection  to  the 
probate  was  upon  the  ground  of  the  men- 
tal incapacity  of  the  testator,  and  undue  in- 
fluence over  him  exercised  by  his  wife,  the 
proponent  and  executrix  of  the  will.  On 
full  hearing  the  instrument  was  adjudged 
valid  in  both  courts.  No  question  is  raised 
in  the  briefs  as  to  testator's  mental  ca.pac- 
ity,  and  under  the  evidence  no  reasonable 
cliarge  of  that  kind  could  be  sustained. 
That  feature  of  the  case  is  therefore  elimi- 
nated. A  careful  reading  of  the  evidence 
^  preserved  in  the  bill  of  exceptions  satisfies 
us  that  there  is  no  legitimate  testimony  by 
a  competent  witness,  other  than  that  given 
by  Mrs.  Chandler, upon  which, by  the  utmost 
stretch  of  the  imagination,  an  argument  can 
be  based  to  sustain  the  charge  of  unjdue  in- 
fluence; and,  when  her  testimony  is  subject- 
ed to  sound  rules  of  evidence,  it  will  be 
found  that  it  is  lacking  in  essential  ele- 
ments. It  is  true  that  some  of  the  contest- 
ants (those  directly  interested  in  the  will) 
were  produced,  and'  an  attempt  (which  was 
thwarted  by  the  ruling  of  the  court)  made 
to  elicit  testimony  of  this  sort;  but  such 
testimony,  even  if  admitted,  was  incompe- 
tent, under  our  statute,  and  not  worthy  of 
serious  consideration,  even  if  the  ban  of  the 
statute  did  not  exclude  it.  Strictly  speak- 
ing, "fraud"  and  "undue  influence"  are  not 
synonymous  expressions.  Undue  influence 
is,  in  one  sense,  a  species  of  fraud;  and 
while  there  are  sometimes,  perhaps  usually, 
present  elements  of  fraud,  undue  influence 
may  exist  without  any  positive  fraud  be- 
ing shown.  Opposing  counsel  do  not  differ 
as  to  what  constitutes  undue  influence,  or 
the  rule  governing  the  admission  of  evidence 
to  sustain  it;  and  it  is  only  respecting  the 
character  and  admissibility  of  evidence  in- 
troduced and  rejected,  and  the  application 
of  the  law  to  the  facts,  that  they  di^^agree. 
In  the  case  of  Clough  v.  Clongh,  10  Colo. 
App.  443,  51  Pac.  613,  although  the  require- 
ments of  the  decision  maj'  not  have  called 
for  the  announcement,  yet  the  statement  of 
the  rule  found  in  the  opinion  governing  the 
admission  of  evidence  upon  such  an  issue  is 
substantially  correct.  The  court  says:  "A 
charge  of  undue  influence  is  substantially 
that  of  fraud,  and  it  can  seldom  be  shown 
by  direct  and  positive  evidence.  While  it 
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I  is  true  that  it  must  be  proved,  and  not  pre- 
■  sumed,  yet  it  can  be,  and  most  generally  is, 
prpved  by  evidence  of  facts  and  circum- 
stances which,  as  to  themselves,  may  admit 
of  little  dispute,  but  which  are  calculated 
to  establish  it,  and  from  which  it  may  rea- 
sonably and  naturally  be  inferred."  And  it 
was  also  said  that  a  court  "should  be  lib- 
eral in  admitting  evidence  of  all  circum- 
stances, even  though  slight,  which  might 
tend,  in  conjunction  with  other  circumstan- 
ces, to  throw  light  upon  the  relation  of  the 
parties,  and  upon  the  disputed  question  of 
undue  influence."  Applying  this  test,  we 
are  of  opinion  that  the  rulings  of  the  dis- 
trict court  in  rejecting  testimony  oflTeredby 
contestants  were  clearly  right.  The  witness 
Mrs.  Chandler  at  one  time  was  a  member 
of  the  family  of  the  testator.  He  was  di- 
vorced from  his  first  wife,  by  whom  he  had 
a  family  of  ten  children.  He  died  December 
16.  1897.  The  will  was  executed  June  20, 
1891.  The  attempt  waa  made  to  show  that 
while  testator  was  living  with  his  first  wife 
the  proponent  entered  the  family  circle, 
and  as  a  result  of  her  machinations  an  es- 
trangement took  place  between  the  husband 
and  first  wife,  which  afterwards  led  to  the 
divorce,  and  later  to  the  marriage  of  pro- 
ponent and  testator.  As  near  as  we  can  as- 
certain from  the  meager  abstract,  the  time 
to  which  this  occurrence  relates  was  about 
the  year  1874  or  1875,  and  it  would  seem 
that  the  second  marriage  took  place  in 
1880,  or  perhaps  later.  While  it  is  unwise 
to  lay  down  any  hard  and  fast  rule  respect- 
ing the  time  to  which  this  class  of  testi- 
mony must  relate,  we  are  of  opinion  that, 
under  the  facts  of  this  case,  these  circum- 
stances were  entirely  too  remote  to  b« 
brought  within  the  category  of  evidence 
tending  to  establish  undue  influence.  Cases 
very  much  in  point  upon  this  proposition 
are  Pierce  v.  Pierce ^  38  Mich.  412;  Batch- 
elder  V.  Batchclder,  139  Mass.  1,  29  N.  E. 
61 ;  Re  Langford,  108  Cal.  608,  41  Pac.  701  ; 
Webber  v.  Sullivan,  58  Iowa,  260,  12  N.  W. 
319.  But,  aside  from  this  objection,  the 
testimony  was  clearly  inadmissible  bebause. 
not  only  was  there  no  offer  to  show  by  com- 
petent evidence  a  continuance  of  any  gen- 
eral influence,  supposed  to  be  established  by 
this  class  of  testimony,  down  to  or  near 
the  time  of  the  execution  of  the  will,  but 
there  was  no  testimony  whatever  showing 
that  an}''  undue  influence  was  exercised  by 
proponent  over  the  testator  concerning  the 
making  of  the  will  at  or  near  the  date  of 
its  execution,  or  at  any  other  time.  Tes- 
timony like  that  rejected,  in  order  to  be  ad- 
missible or  to  have  any  weight  or  signifi- 
cance, must  be  connected  with  direct  or  cir- 
cumstantial evidence  tending  to  prove  that 
undue  influence  existed,  and  that  it  was  ex- 
ercised at  or  near  the  time  the  will  was 
made.  Indeed,  none  of  the  proposed  evi- 
dence tended  to  show  that  any  influence  was 
exercised  at  the  time  the  will  was  executed, 
and  it  was  properly  rejected.  Its  admis- 
sion could  not  be  other  than  prejudicial  to 
the  proponent. 

2.  Another  claim    of    contestants  is  that 


1900. 


lie  SUELL. 


889 


the  will  itself  was  unnatural;  that  is,  dif- 
ferent from  what  it  might  have  been  ex- 
pected to  be.  If  the  testator  had  a  dispos- 
ing mind^  and  was  free  from  undue  influ- 
ence, the  mere  fact  that  the  will  might  have 
been  otherwise  cannot  vacate  it.  But  it  is 
not  unnatural.  To  establish  this  charge, 
an  attempt  was  made  to  show  that  Martha 
Finn,  a  child  of  testator  by  his  first  wife,  was 
a  cripple  from  infancy,  and  that  no  provi- 
sion in  the  will  was  made  for  any  of  the 
children  of  the  first  marriage,  and  particu- 
larly none  for  her.  The  proposition  is  that 
the  intrinsic  character  of  the  will  itself  may 
be  considered  as  evidence  showing  that  it 
was'  unnatural,  and  that  it  was  proper  to 
admit  extrinsic  evidence  to  that  effect. 
This  is  true.  It  is  to  be  observed,  however, 
that  it  does  not  appear  to  what  extent  this 
child  was  crippled,  or  that  her  infirmity  in 
any  respect  incapacitated  her  from  earning 
a  livelihood.  It  would  seem  that  she  was 
or  had  been  married,  and,  for  aught  that 
appears,  her  husteind  was  abundantly  able 
to  care  for  her.  The  will  itself  contains 
testator's  reasons  for  not  making  provision 
for  any  of  these  children.  It  states  that  he 
had  already  made  ample  provision  for  all 
except  his  daughter  Martha,  the  alleged 
cripple,  and  that  as  she  had  been  a  source 
of  much  annoyance  to  him  during  all  her 
life,  and  since  he  had  already  given  to  his 
first  wife  property  which  he  expected  her, 
by  her  will,  to  give  to  Martha,  he  omitted 
her  now  from  the  list  of  recipients  of  his 
bounty.  Neither  below  nor  upon  this  re- 
view was  an  attempt  made  to  controvert 
these  facts,  and  for  the  purposes  of  this 
case  we  may  presume  them  to  be  true.  As- 
suming the  truthfulness,  therefore,  of  the 
facts  which  actuated  testator  in  not  making 
provision  for  the  children  of  his  first  wife, 
there  is  nothing  about  this  will  that  is  at 
all  unnatural.  Indeed,  it  was  just  and 
praiseworthy.  If  such  provision  had  al- 
ready been  made  for  the  older  children, 
then  it  was  entirely  proper  for  the  testa- 
tor to  give,  as  he  did,  his  entire  property 
to  his  second  wife,  with  a  request  that  she 
should,  at  her  death,  give  the  same  to  his 
two  minor  children,  the  issue  of  the  second 
marriage. 

3.  At  the  close  of  the  testimony  for  con- 
testants the  court  directed  the  jury  to  find 
a  verdict  for  the  proponent,  and  of  this  ac- 
tion contestants  now  complain.  Under  the 
decision  of  this  court  in  Clough  v.  Clough, 
59  Pae.  736,  10  Colo.  App.  433,  61  Pac.  513, 
it  was  held  that,  upon  the  trial  in  the  dis- 
trict court  upon  an  appeal  from  the  county 
court  in  the  matter  of  the  probate  of  a  con- 
tested will,  the  contestants  were  entitled  to 
have  the  issues  submitted  to  a  jury.  But 
it  does  not  follow  that  in  no  case  is  it  prop- 
'  er  for  the  court  to  direct  a  verdict.  The 
court  may,  in  a  proceeding  of  this  sort,  as 
in  an  ordinary  civil  action,  when  the  facts 
of  the  case  require  it,  direct  a  verdict,  and 
a  failure  to  do  so  would  be  a  palpable  eva- 
sion of  duty.  If  there  is  no  evidence  at 
all  to  sustain  the  charge  of  undue  influence, 
it  would  be  the  clear  duty  of  the  court  to 
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direct  a  jury  to  that  effect,  and  the  rule 
governing  in  such  cases,  as  stated  in  Lord 
v.  Pueblo  Smelting  d  lief.  Co.  12  Colo.  390, 
21  Pac.  148,  is  applicable  here.  If  the  evi* 
dence,  in  the  most  favorable  light  in  which 
it  may  reasonably  be  considered  in  behalf 
of  the  contestants,  shows  that  no  undue  in- 
I  fiuenee  was  exercised  by  proponent,  and  if 
the  case  had  been  submitted  to  the  jury 
upon  that  evidence,  and  they  had  returned 
a  verdict  in  favor  of  contestants,  the  court 
would  have  been  obliged  to  set  it  aside  as 
manifestly  against  the  weight  of  the'  evi- 
dence, then  the  court  might  properly  in  the 
first  instance  direct  the  jury  to  find  in  fa- 
vor of  proponent.  It  is  true  that  if  the 
question  depends  upon  inferences  to  be 
drawn  from  a  variety  of  facts  and  circum- 
stances, in  the  consideration  of  which  there 
is  room  for  a  substantial  difference  of  opin- 
ion between  intelligent,  upright,  and  reason- 
able men,  then  the  question  should  be  sub- 
mitted to  the  jury  under  appropriate  in- 
structions, even  though  there  be  no  confiirt 
in  the  testimony.  Tested  by  these  consid- 
erations, we  are  of  opinion  that  this  case 
ought  not  to  have  been  submitted  to  the 
jury.  The  only  evidence  bearing  upon  this 
question  is  to  be  found  in  the  testimony  of 
the  witness  Chandler.  She  testifies  that 
some  time  in  1890  she  met  the  proponent  in 
a  store,  and  asked  the  latter  how  her  hus- 
band was,  to  which  the  proponent  replied 
that  he  was  very  poorly.  Mrs.  Chandler 
then  remarked  that  she  would  like  to  visit 
him,  but  was  given  to  understand  that  pro- 
ponent preferred  that  his  family  (of  which 
the  witness  Chandler  seemed  to  consider 
herself  a  member)  would  stay  away  from 
the  house,  for  it  made  him  worse  whenever 
any  of  them  came.  Mrs.  Chandler  also  says 
that  at  one  time  she  met  testator  on  the 
street  car,  and  inquired  of  him  as  to  his 
health,  and  asked  him  if  he  was  coming 
over  to  see  her,  as  had  been  promised,  to 
which  he  replied  that  he  could  not  come,  on 
account  of  his  wife,  and  that  she  would  not 
let  him.  Mrs.  Chandler  also  says  that  at 
one  time  Mr.  Shell  remarked  to  her  that, 
if  he  had  this  thing  to  do  over  (meaning 
the  marriage  with  his  second  wife),  he 
would  not  do  it  again,  and  that  he  forgave 
Mrs.  Chandler  for  marrying  contrary  to 
his  wish.  It  strikes  us  that,  if  this  testi- 
mony tends  to  prove  anything,  it  is  that 
proponent  did  not  wish  the  witness  to  inter- 
fere with  her  opportunity  of  influencing  the 
testator;  but  the  claim  is  made  that  it  has 
Home  tendency  to  establish  the  proposition 
that  the  proponent  not  only  had  the  power 
of  unduly  influencing  the  testator,  but  that 
she  exercised  it  respecting  the  will.  To  this 
we  reply  that  we  consider  it  too  well  settled 
to  need  the  citation  of  atithorities  that  un- 
due influence  cannot  be  inferred  alone  from 
motive  or  opportunity ;  that  there  must  also 
be  some  testimony,  either  direct  or  circum- 
stantial, to  show  that  undue  influence  not 
only  existed,  but  that  it  was  exercised  with 
respect  to  the  making  of  the  will  itself. 
This  testimony  does  not  in  any  degree  tend 
to  show  that  proponent  ever  exercised  any 
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undue  influence,  or  any  influence  at  all, 
over  the  testator  in  relation  to  the  making 
of  the  will.  It  may,  possibly  does,  tend 
t«  show  that  proponent  exercised  her  in- 
fluence over  testator  to  dissuade  him  from 
associating  with  witness;  and,  from  an  ex- 
amination of  her  testimony,  we  are  disposed 
to  believe,  and  constrained  to  remark,  that 
this  influence,  instead  of  being  undue,  was 
wholesome  and  salutary.  Ha^  this  testi- 
mony been  coupled  with  a  legitimate  offer 
to  show,  either  directly  or  by  way  of  infer- 
ence from  legitimate  testimony,  that  propo- 
nent had  the  opportunity  to  wield  undue  in- 
fluence, or  did  exercise  it,  with  respect  to  the 
making  of  a  will,  a  different  question  might 
arise.  True,  it  is  claimed  in  argument  by 
contestants  that  an  offer  was  made  to  show 
that  the  influence  obtained  by  proponent 
over  her  husband  continued  to  the  time  of 
his  death;  but  we  find  upon  examination  of 
the  abstract  to  which  counsel  refer  that  no 
such  offer  was  made,  and  the  contention  in 
that  respect  is  not  worthy  of  serious  consid- 
eration. 

To  summarize  our  conclusion:  It  is  not 
putting  it  too  strongly  to  say  that  the  court 
would  have  been  derelict  in  duty,  had  any 
question  of  fact  been  submitted  to  the  jury. 
There  is  not  a  particle  of  legitimate  and 
competent  evidence  to  sustain  the  charge  of 
undue  influence;  and  had  the  cause  been 
submitted,  and  a  verdict  for  contestants  re- 
turned, we  would  have  no  hestitation  in  set- 
ting it  aside  upon  the  ground  that  there  was 
not  a  particle  of  proof  to  sustain  it.  In 
this  connection  the  remarks  of  Mr.  Justice 
Paxson  in  Cauffman  v.  Long^  82  Pa.  72,  are 
pertinent,  and  commend  themselves  to  our 
judgment  as  a  wholesome  expression  of  the 
law  that  should  control  the  action  of  courts 
in  questions  of  this  character:  **The  grow- 
ing disposition  of  courts  and  juries  to  set 
aside  last  wills  and  testaments,  and  to  sub- 
stitute in  lieu  thereof  their  own  notions  as 


to  what  a  testator  should  do  with  his  prop- 
erty, is  not  to  be  encouraged.  No  right  of 
the  citizen  is  more  valued  than  the  power  to 
dispose  of  his  property  by  will.  No  right 
is  more  solemnly  assured  to  him  by  the  law. 
Nor  does  it  depend  in  any  sense  upon  the 
judicious  exercise  of  it.  It  rarely  happena 
that  a  man  bequeaths  his  estate  to  the  en- 
tire satisfaction  of  either  his  family  or 
friends.  In  many  instances  testamentary 
dispositions  of  property  seem  harsh,  if  not 
unjust, — ^the  result,  perhaps,  of  prejudice  as 
to  some  of  the  testator's  kindred,  or  undue 
partiality  as  to  others.  But  these  are  mat- 
ters  about  which  we  have  no  concern.  The 
law  wisely  secures  equality  of  distribution 
where  a  man  dies  intestate.  But  the  very 
object  of  a  will  is  to  produce  inequality, 
and  to  provide  for  the  wants  of  the  testa- 
tor's family,  to  protect  those  who  are  help- 
less, to  reward  those  who  have  been  affec- 
tionate, and  to  punish  those  who  have  been 
disobedient.  It  is  doubtless  true  that  nar- 
row prejudice  sometimes  iifterferes  with  the 
wisdom  of  such  arrangements.  This  is  due 
to  the  imperfections  of  our  human  nature. 
It  must  be  remembered  that  in  this  country 
a  man's  prejudices  are  a  part  of  his  liberty. 
He  has  a  right  to  them.  He  may  be  un- 
just to  his  children  or  relatives.  He  is  en- 
titled to  the  control  of  his  property  while 
living,  and  by  will  to  direct  its  use  after 
his  death,  subject  only  to  such  restrictions 
as  are  imposed  by  law.  Where  a  man  has 
suflicient  memory  and  understanding  to 
make  a  will,  and  such  instrument  is  not  the 
result  of  undue  influence,  but  is  the  uncon- 
trolled act  of  his  own  mind,  it  is  not  to  be 
set  aside  in  Pennsylvania  without  suflicient 
evidence,  nor  upon  any  sentimental  notions 
of  equality."  The  foregoing  is  as  applica- 
ble in  Colorado  as  in  Pennsylvania. 

The  judgment  of  the  court  below  is  right, 
and  should  he  affirmed. 
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George  W.  OFFUTT. 

(17  App.  D.  C.  292.) 

9.  A  covenant  by  a  corporation  pnr- 
chaalnv  the  property  and  franchise  of 
another  to  "assume,  discharge,  and  perforin 
all    tbe   obligations"    of   tbe   prior   company 


Note. — For  cases  in  this  series  as  to  liabil- 
ity of  corporation  for  debts  of  predecessor,  see 
Chicago  &  I.  C.  R.  Co.  y.  Hail  (Ind.)  23  L.  R. 
A.  231,  and  note;  Austin  t.  Tecumseh  Nat.  Bank 
(Neb.)  35  L.  R.  A.  444:  Southern  R.  Co.  y. 
Boaknight  (C.  C.  App.  4th  C.)  30  L.  R.  A. 
823;  and  Lamkin  y.  Baldwin  &  L.  Mfg.  Co. 
(Conn.)   44  L.  R.  A.  786. 

As  to  right  of  third  party  to  sue  on  contract 
made  for  his  benefit,  see  Jefferson  y.  Asch 
(Minn.)  25  L.  R.  A.  257,  and  note;  Baxter  y. 
Camp.  (Conn.)  42  L  R.  A.  514  :  and  Buchanan 
y.  Tllden   (N.  Y.)  44  L    R.  A.  170. 
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"and  all  Its  liabilities  of  what  kind  soeyer," 
does  not  make  the  purchaser  directly  responsi- 
ble to  a  third  party  for  a  liability  of  the  old- 
er company. 
2.  A  street  ratl^vay  corporation  yrhieb 
purchases  the  property  and  franchis- 
es of  another  under  statutory  authority, 
when  no  consclidation  is  intended  or  sought 
to  be  effected,  Is  not  charged  with  the  lia- 
bilities of  a  predecessor  in  the  franchise. 

(December  7,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  of  the  District  of 
Oolumbia  in  layor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged  un- 
lawful occupation  of  a  street  in  front  of 
plaintiff's  property  to  the  injury  of  his 
business.     Revera^, 

The  facts  are  stated  in  the  opinion. 
^fr.  R.  Rosa  Perry,  for  appellant: 
The  Washington  k  Georgetown  Railroad 
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Company  oould  not  legally  consolidate  with 
the  Rock  Creek  Hallway  Company  of  the 
District  of  Columbia. 

Power  to  consolidate  must  be  conferred  by 
the  state. 

1  Thomp.  Corp.  IT  315;  Cfreenville  Com- 
press d  Warehotise  Co.  v.  Planters*  Com- 
press cf  Warehouse  Co.  70  Miss.  669,  13  So. 
879;  Lauman  v.  Lebanon  Valley  R.  Co.  30 
Pa.  42, 72  Am.  Dec.  685,  note ;  note  to  McMa- 
Hon  Y.  Morrison,  16  Ind.172,  79  Am.  Dec.  420 ; 
American  Loan  d  T.  Co.  v.  Minnesota  d  N. 
W.  R.  Co.  157  111.  641,  42  N.  E.  163;  Kavan- 
agh  Y.  Omalia  Life  Asso.  84  Fed.  295 ;  Louis- 
tilk  d  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677, 
40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714,  Affirm- 
ing 97  Ky.  675,  31  S.  W.  476. 

Unless  there  has  been  a  consolidation  this 
action  cannot  be  maintained  against  the  ap- 
pellant for  any  acts  or  omissions  of  the 
Washin»jton  A  Georgetown  Railroad  Com- 
pany prior  to  the  21  st  day  of  September, 
IS05,  the  date  of  tne  said  sale. 

The  right  to  bring  an  action  cannot  be 
transferred  or  assigned. 

Dicey,  Parties  to  Actions,  rule  6,  p.  80. 

The  liability  to  be  sued  for  a  tort  cannot 
te  transferred  or  assigned. 

Id.  rule  99,  p.  456. 

Unless  the  sale  in  question  under  the  act 
of  Congress  amounted  to  a  consolidation, 
the  appellant  is  not  liable  in  this  action  for 
the  acts  or  omissions  of  the  Washington  & 
Oeorgetown  Railroad  Company. 

Appellee  cannot  recover  in  this  form  of 
action  against  the  appellant  for  the  acts  of 
the  Washington  &  Georgetown  Railroad 
Company. 

Thereis  no  estoppel  upon  the  appellant  to 
nr^e  that  it  shall  only  be  held  to  the  liability 
^^hich  it  assumed  and  which  the  record 
shows  it  is  discharging. 

It  is  by  no  means  a  universal  rule  that  a 
per^n  may  sue  upon  a  contract  made  for 
hifl  benefit,' to  which  he  was  not  a  party. 

QonslahJe  v.  Vational  8.  8.  Co.  154  U.  S. 
73.  38  I^  ed.  914,  14  Sup.  Ct.  Rep.  1062; 
Siutson  V.  Brovm,  68  N.  Y.  365;  Keller  v. 
Uhford,  133  U.  S.  610,  33  L.  ed.  667.  10  Sup. 
<'t.  Hep.  494;  Willard  v.  Wood,  135  U.  S. 
309.  34  L.  ed.  210,  10  Sup.  a.  Rep.  831, 
IM  U.  S.  602,  41  L.  ed.  531,  17  Sup.  Ct.  Rep. 
176. 

\  case  oojn^izable  at  common  law  cannot 
be  united  with  one  cognizable  in  equity,  so 
a«  to  enable  one  court  to  maintain  jurisdic- 
tion of  both. 

Giesy  V.  Gregory,  15  App.  D.  C.  49. 

The  term  "consolidation"  has  acquired  a 
fixpd,  aefinite,  accepted,  and  judicial  mean- 
in?,  which  is,  that  it  is  a  dissolution  of  all 
the  original  corporations,  and,  at  the  same 
instant,  the  creation  of  a  new  corporation, 
''ith  property,  rights,  liabilities,  and  stock- 
holders derived  from  those  passing  out  of 
^xii^ence;  and  it  is  held  inapplicable  to  a 
union  of  two  or  more  companies  in  such  a 
^^y  that  one  of  the  original  corporations  is 
continued  in  existence,  while  the  others  are 
merged  in  or  absorbed  by  it. 

Jfej^  T.  Johnston,  64  Ala.  603;  Green's 
Brice,  Ultra  Vires,  538,  539,  note,  550;  Mo- 
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Mahan  v.  Morrison,  16  Ind.  172,  79  Am.  Dec. 
418;  Lauman  v.  Lebanon  Valley  R.  Co.  30 
Pa.  42,  72  Am.  Dec.  685;  Poicell  v.  North 
Missouri  R.  Co.  42  Mo.  63 ;  Bishop  v.  Brain- 
erd,  28  Conn.  285;  Clearwater  v.  Meredith, 
1  Wall.  25,  sub  nam.  Ferguson  v.  Meredith, 
17  L.  ed.  604;  Keokuk  A  W.  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  38  L.  ed.  450,  14  Sup. 
Ct.  Rep.  592. 

Messrs.  A.  S.  'Worthlnston  and  Henry 

E.  Davis,  for  appellee: 

Equity  will  not  permit  the  stockholders  in 
any  one  corporation  to  organize  another,  and 
to  transfer  all  the  corporate  property  of  the 
former  to  the  latter,  without  paying  all  the 
corporate  debts ;  and  where  such  a  transfer  is 
made  the  obligations  of  the  old  corporation 
may  be  enforced  against  the  new  to  the  ex- 
tent of  the  assets  received  by  it. 

Hibernia  Ins.  Co.  v.  8t.  Louis  do  N.  0. 
Transp.  Co.  13  Fed.  516;  Brum  v.  Merchants' 
Mui.  Ins.  Co.  16  Fed.  140 ;  Blair  v.  8t.  Louis, 
//.  d  K.  R.  Co.  24  Fed.  148;  Thompson  v. 
Northern  P.  R.  Co.  35  C.  C.  A.  357,  93  Fed. 
384 ;  Philadelphia  d  W.  R.  Co.  v.  Maryland, 
10  How.  376,  13  L.  ed.  461 ;  Philadelphia,  W. 
d  B.  R.  Co.  y.  Howard,  13  How.  307,  14  L. 
ed.  157 ;  Tomlinson  v.  Branch,  15  Wall.  460. 
21  L.  ed;  189;  Bailey  v.  New  York  C.  d  B. 
R.  R.  Co.  22  Wall.  604,  22  L.  ed.  840;  East 
Lincoln  v.  Dwvenport,  94  U.  S.  801,  24  L. 
ed.  322;  Bwrr  v.  New  York,  L.  E.  d  W.  R. 
Co.  125  N.  Y.  263,  26  N.  E.  145;  Stokes  y. 
Detrick,  75  Md.  256,  23  Atl.  846;  Canal  d 
C.  R.  Co.  V.  8t.  Charles  Street  R.  Co.  44  La. 
Ann.  1069,  11  So.  702;  University  of  Ala- 
bama V.  Moody,  62  Ala.  389. 

The  legal  effect  of  every  merger,  consoli- 
dation, or  union  of  two  or  more  corporations 
is  to  be  gathered  from  the  authority  under 
which  the  corporations  acted,  and  the  terms 
of  the  contract  or  agreement  between  them, 
and  the  rights  of  all  third  persons  are  to  be 
considered  accordingly. 

Meyer  v.  Johnston,  64  Ala.  603 ;  Reynolds 
V.  Myers,  51  Vt.  444 ;  Welsh  v.  First  Division 
of  8't.  Paul  d  P.  R.  Co.  25  Minn.  314;  State 
use  of  Dodson  v.  Baltimore  d  L.  R.  Co.  77 
Md.  489,  26  Atl.  865 ;  India/napolis,  C,  d  L. 
R.  Co.  V.  Jones,  29  Ind.  465 ;  Paine  v.  Lake 
Erie  d  L.  R.  Co.  31  Ind.  283;  Cleveland,  C. 
C.  d  St.  L.  R.  Co.  V.  Prewitt,  134  Ind.  557, 
33  N.  E.  367;  Episcopal  Charitable  Soc.  v. 
Episcopal  Church,  1  Pick.  372;  Chicago,  8. 

F.  d  C.  R.  Co.  V.  Ashlvngy  56  111.  App.  327, 
160  111.  373,  43  N.  E.  373;  New  Bedford  R. 
Co.  V.  Old  Colony  R.  Co.  120  Mass.  397; 
Langhome  v.  Richmond  City  R.  Co.  (Va.) 
19  S.  E.  122 ;  Anthony  v.  American  Glucose 
Co.  146  N.  Y.  407,  41  N.  E.  23. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  by  the  appellee. 
George  W.  Offutt,  in  the  supreme  court  of 
the  District  for  damages  to  his  business  al- 
leged to  have  resulted  from  the  unlawful  oc- 
cupation and  use  of  the  public  street  in  front 
of  his  premises  by  the  appellant,  the  Capi- 
tal Traction  Company,  and  by  its  predeces- 
sor in  the  same  franchise,  the  Washington  & 
Georgetown  Railroad  Company. 
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The  appellee  is  a  grocer,  and  conducts  his 
business  in  a  store  or  warehouse  on  the 
north  side  of  M  street^  formerly  Bridge 
street,  in  that  nart  of  the  city  of  Washington 
formerly  known  as  Georgetown,  a  little  to 
the  west  of  Thirty-secoiS  street,  formerly 
High  street,  to  which  place  he  moved  in 
1883,  having  previously  been  engaged  in  the 
same  business  at  the  southeastern  corner  of 
the  intersection  of  the  same  two  streets.  He 
seems  to  have  built  up  quite  a  large  business, 
a  considerable  part  of  which  was  with  per- 
sons from  the  country  who  came  there  with 
their  wagons  and  vehicles,  and  whose  vehi- 
cles very  often  occupied  a  large  part  of  the 
street,  especially  on  market  days.  From 
1883  to  1892  his  business  continued  to  in- 
crease in  value  and  to  realize  larger  profits 
from  year  to  year;  but  it  decreased  again 
from  1892  to  1896,  when  the  declaration  in 
this  suit  was  filed,  in  consequence,  as  the  ap- 
pellee alleged,  of  the  illegal  acts  of  the  ap- 
pellant and  its  predecessor  which  are  set  out 
in  the  declaration.  And  for  this  damage 
these  proceedings  were  instituted  by  the  fil- 
ing of  a  declaration  at  common  law  on  No- 
vember 10,  1896. 

The  appellant,  the  Capital  Traction  Com- 
pany, is  a  corporation  organized  for. the  pur- 
pose of  conducting  a  street  railroad  system 
m  the  District  of  Columbia.  It  was  first 
incorporated  as  the  Rock  Creek  Railway 
Company  of  the  District  of  Columbia  under 
an  act  of  Congress  of  June  12,  1888,  for  the 
purpose  of  constructing  and  operating  a 
street  railroad  from  a  point  in  the  north- 
western boundary  of  the  city  of  Washington 
outward  northwestwardly  into  the  county  of 
Washington;  and  it  was  authorized  by  sub- 
sequent enactments  to  alter  its  line  to  some 
extent,  to  build  outwards  in  the  county  of 
Washington  to  the  northwestern  line  of  the 
District  of  Columbia,  and  to  extend  its  line 
eastward  within  the  city  on  U  street,  so  as 
to  intersect  the  already  existing  railroad  of 
the  Washington  &  Georgetown  Railroad 
Company  at  Fourteenth  street  and  at  Sev- 
enth street,  which  it  proceeded  in  due  time 
to  do. 

Subsequently,  by  an  act  of  Congress  of 
March  1,  1895,  the  Rock  Creek  Railway 
Company  of  the  District  of  Columbia  was 
authorized  to  ''contract  with  any  street  rail- 
way company  owning  or  operating  a  con- 
necting or  intersecting  line  for  the  joint 
management,  lease,  or  purchase  of  such  con- 
necting or  intersecting  line  or  lines,  and 
operate  the  same  in  connection  with  its 
original  line;  and  in  case  of  such  contract  to 
provide  the  means  necessary  by  an  increase 
of  the  capital  stock,  not  to  exceed  the  actual 
consideration  paid  or  the  actual  cost  of  the 
necessary  equipment."  And  the  act  further 
provided  that,  in  the  event  that  the  said 
company  should  enter  into  any  such  con- 
tract, it  might,  if  deemed  advisable  by  its 
directors,  change  its  name  from  that  of  "the 
Rock  Creek  Railway  Company  of  the  Dis- 
trict of  Columbia"  to  that  of  "the  Capital 
Traction  Company." 

The  Rock  Creek  Railway  Company  of  the 
District  of  Columbia  entered  into  a  con- 
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tract,  such  as  was  contemplated  by  the  act, 
with  the  Washington  &  Georgetown  Railroad 
Company,  purchased  the  property  and  fran- 
chises of  the  latter  company,  whose  lines  it 
thereafter  continued  to  operate,  and  changed 
its  name,  as  allowed  by  the  act^  to  that  of 
"The  Capital  Traction  Company." 

The  Washington  &  Georgetown  Railroad 
Company  had  been  incorporated  end  organ- 
ized under  an  act  of  Congress  of  May  17, 
1862  [12  U.  S.  Stat  at  L.  389,  390,  chap. 
73],  to  construct  and  operate  a  street  rail- 
road in  the  cities  of  Washington  and 
Georgetown,  along  Pennsylvania  avenue  in 
the  former  city  and  Bridge  street  in  the  lat- 
ter, with  two  branches,  one  to  run  northward 
on  Fourteenth  street  from  Pennsylvania 
avenue  to  the  boundary  of  the  city  of  Wash- 
ington, and  the  other  on  Seventh  street  to 
run  north  to  the  boundary  of  the  city,  and 
south  to  the  Potomac  river,  besides  another 
smaller  branch  to  the  Baltimore  &  Ohio 
Railroad  station.  The  western  terminus  of 
the  road  in  Georgetown  was  specified  in  the 
act  to  be  "on  Bridge  street,  at  the  intersec- 
tion with  High  street,  or  at  such  point  on 
said  Bridge  street  east  thereof  in  the  city  of 
Georgetown  as  may  be  designated  hereafter 
by  the  corporate  authorities  thereof;^'  and 
the  authority  was  given  "to  lay  down  a 
double-trade  railway,  with  the  necessary 
switches  and  turnouts."  The  act  also  con- 
tained the  following  provision  in  regard  to 
stations,  stables,  and  other  terminal  facili- 
ties: "Sec.  10.  Be  it  further  enactevl. 
That  said  company  shall  procure  such  pas- 
senger rooms,  ticket  offices,  stables,  and  de- 
pots at  such  points  as  the  business  of  the 
railroad  and  the  convenience  of  the  public 
may  require.  And  the  said  company  is  here- 
by authorized  to  lay  such  rails  throusrh 
transverse  or  other  streets  as  may  be  nece**- 
sary  for  the  exclusive  purpose  of  connecting 
the  said  stables  and  depots  with  the  main 
tracks.  And  the  said  company  is  hereby 
authorized  to  purchase  or  lease  such  lands 
or  buildings  as  may  be  necessary  for  the  pas- 
senger rooms,  ticket  offices,  stables,  and  de- 
pots above  mentioned." 

There  were  several  subsequent/  acts  of 
Congress  in  reference  to  the  business  and 
the  afTairs  of  this  company  to  which  it  doc« 
not  seem  to  be  necessary  here  to  refer. 

The  company's  road  and  branches  were 
duly  constructed  under  these  statutory  en- 
actments; and  for  upwards  of  twenty-sev«*n 
or  twenty-eight  years  were  operated  by 
horse  power;  that  is,  the  cars  were  drawn 
by  horses.  In  the  meantime  at  the  George- 
town terminus  land  was  acquired  and  sta- 
bles were  constructed  for  the  storage  of  tho 
cars  and  the'  housing  of  the  horses  of  tbe 
company  at  a  plaee  on  the  south  side  of 
Bridge  street,  opposite  to  the  appellee's  place 
of  business.,  but  a  little  to  the  west  of  it : 
and  the  tracks  of  the  company  were  extended 
westward  of  the  intersection  of  Bridge  and 
High  streets,  and  turnouts  or  switches  were 
laid  to  run  the  cars  into  these  stables.  Hy 
means  of  a  curvilinear  track  within  these 
stables  the  cars  were  enabled  to  be  trans- 
ferred from  the  north   to  the  south   track. 
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ftnd  the  work  of  switching  in  the  street  was 
avoided.  This  extension  westward  of  the 
tracks  of  the  comptmy  seems  to  have  been  ac- 
c(Miipiished  with  the  consent  of  the  munici- 
pal authorities  of  the  District,  at  all  events 
without  objection  from  them;  and  no  com- 
plaint is  made  by  the  appellee  of  the  use  of 
the  street  by  the  railroad  company  during; 
this  period  in  which  its  cars  were  drawn  by 
horses. 

But  by  §  3  of  the  appropriation  act  of  Con- 
gress of  August  6,  1890,  the  company  was 
required  to  substitute  within  two  years  for 
horse  power  the  motive  power  of  cable  or 
electricity.  It  adopted  the  cable  system, 
and  the  cars  were  begun  to  be  operated  by 
this  system  on  August  6,  1892.  It  is  claimed 
that  the  transfer  of  the  cars  from  the  north 
to  the  south  track  was  impracticable  in  the 
adjacent  stables  as  then  constructed,  in  the 
manner  in  which  the  shifting  had  been  done 
in  the  time  of  the  horse  cars;  and  accord- 
ingly a  switch  was  constructed  in  the  street 
adjacent  to  and  in  front  of  the  appellee's 
premises.  The  constant  arrival  and  snifting 
of  the  cars  from  one  track  to  the  other  by 
means  of  this  switch,  it  is  claimed  by  the 
appellee,  caused  a  virtual  blockade  in  front 
of  his  premises,  made  the  place  dangerous 
for  the  wagons  and  vehicles  tnat  had  been  ac- 
customed to  come  there,  and  practically 
drove  them  off  and  deprived  the  appellee  of 
a  large  number  of  his  customers,  who  found 
it  more  convenient  to  resort  to  other  places. 
Many  of  them  never  returned,  even  after  the 
blockade  was  removed. 

This  condition  of  things  was  continued 
from  August  6,  1892,  to  July  3,  1896,  at 
which  time  the  road  was  extended  to  union 
ntation,  near  the  Aqueduct  bridge,  some 
three  or  four  squares  or  blocks  farther  west 
on  Bridge  street,  where  the  shifting  of  the 
cars  was  thereafter  done.  This  union  sta- 
tion wa«  required  by  an  act  of  Congress  of 
August  23.  1894,  to  be  constructed  by  the 
Washington  &  Georgetown  Railroad  Com- 
pany. Its  site  was  defined  in  the  act;  and 
it  was  required  to  be  completed  within  one 
year  thereafter.  It  was  further  provided 
that  upon  its  completion  the  cars  of  the  com- 
pany should  be  run  into  it,  "and  thereafter 
!;he  said  company  should  cease  entirely  to 
switch  cars  on  M  street  northwest."  In 
due  time  this  waa  all  accomplished.  The 
cars  were  first  run  into  the  union  station  on 
July  4,  1806,  after  which  there  was  no  shift- 
in{r  or  parking  of  cars  adjacent  to  the  plain- 
tifT^s  premises. 

In  the  meantime  by  the  act  of  Congress  of 
March  1,  1895,  already  referred  to,  the  Rock 
Creek  Railway  Company  had  been  author- 
ised to  enter  into  contract  with  any  street- 
railroad  company  owning  an  intersecting 
line  or  lines  for  the  joint  operation,  lease,  or 
purchase  of  such  intersecting  line  or  lines  of 
railroad.  It  is  matter  of  history  that  those 
who  controlled  the  Washington  &  George- 
town Railroad  Company  had  also  acquired 
the  control  of  the  Rock  Creek  Railway  Com- 
pany, and  seeking  in  some  way  to  combine 
their  interests,  but  deeming  the  charter  of 
the  latter  company  as  the  more  advantage- 
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ous  under  which  to  operate,  procured  from 
C/ongress  the  act  of  March  1.  1895,  the  im- 
portant features  of  which  in  the  present  con- 
nection have  already  been  stated.  In  pur- 
suance of  its  provisions  the  two  companies 
entered  into  a  contract,  which  was  finally 
ratified  by  all  the  stockholders  of  both, 
whereby,  after  a  lengthy  preamble  reciting 
the  reasons  for  the  contract,  it  was  agreed 
between  the  parties  that  the  Rock  Creek 
Railway  Company  should  purchase  from  the 
Washington  &  Georgetown  Railroad  Com- 
pany the  entire  lines  of  railway  of  the  lat- 
ter, and  all  its  power  houses,  car  houses,  de- 
pots, stations,  rolling  stock,  money,  choses  in 
action,  and  all  other  property,  real  and  per- 
sonal, belonging  to  it,  with  all  its  rignts, 
privileges,  and  franchises  for  the  sum  of 
$10,750,000,  payable  in  the  capital  stock  of 
the  Rook  Creek  Railway,  which  had  been  au- 
thorized by  the  act  of  Congress  to  be  in- 
creased by  that  amount,  it  having  previously 
been  $1,250,000,  and  being  now  $12,000,000. 
Of  this  sum  of  $10,760,000,  it  waa  agreed 
that  the  sum  of  $2,750,000  should  be  paid  to 
the  then  existing  holders  of  the  capital  stock 
of  the  Washington  &  Georgetown  Railroad 
Company  upon  the  surrender  of  their  stock 
in  this  latter  company  at  the  market  value 
of  $275  a  share;  and  the  remainder,  that  is, 
the  sum  of  $8,000,000  of  stock,  was  to  be 
used  in  the  redenoption  and  cancelation  of 
the  bonds  of  the  Washington  &  Georgetown 
Railroad  Company.  Among  the  recitals  in 
the  contract  were  some  to  the  effect  that  it 
was  one  of  the  conditions  of  the  contract 
that  the  obligations  of  the  Washingt<Hi  & 
Georgetown  Railroad  Company  should  be 
discharged;  that  the  Capital  Traction  Com- 
pany should  defend  all  suits  against  it,  and 
should  satisfy  all  judgments  that  might  be 
rendered  in  such  suits;  and  accordingly  the 
second  article  of  the  c<mtract  provided  as 
follows: 

"In  consideration  of  the  sale  aforesaid  by 
the  said  party  of  the  second  part  (the  Wash- 
ington &  Georgetown  Railroad  Company) 
and  the  transfer,  conveyance,  and  delivery  to 
the  said  party  of  the  first  part  (the  Rock 
Creek  Railway  Company)  of  the  railway, 
property,  and  franchisee  aforesaid  of  the 
said  party  of  the  second  part,  the  said  party 
of  the  first  part  will  assume,  discharge, 
and  perform  all  the  obligations  aforesaid  of 
every  kind  of  the  said  party  of  the  second 
part^  including  all  debts  owing  by  it,  and  all 
its  liabilities  of  what  kind  soever,  and  to 
that  end  will  use  and  apply,  so  far  as  may 
be  necessary,  the  said  property,  real  and  per- 
sonal, now  of  the  said  party  of  the  second 
part,  hereby  contemplated  and  provided  to 
be  transferred,  conveyed,  and  delivered  to 
the  said  party  of  the  first  part." 

The  contract  purported  in  terms  to  be 
made  by  each  party  for  itself,  its  successors, 
and  assigns.  It  bore  date  on  July  5, 1 895,  and 
was  carried  into  final  effect  on  September 
21,  1805,  by  a  deed  of  conveyance  of  all  its 
property  and  franchises  by  the  Washington 
&  Georgetown  Railroad  Company  to  the 
Capital  Traction  Company,  which  thereupon 
went  into  possession  thereof,  and  has  since 
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continued  to  own  and  operate  all  the  lines 
of  railroad  that  previously  belonged  to  the 
Washington  &,  Georgetown  Railroad  Com- 
pany. The  officers  of  the  Capital  Traction 
Company  then  successively  resigned  their 
places,  with  one  exception;  and  the  officers 
of  the  Washington  &,  Georgetown  Railroad 
Company,  with  a  similar  exception,  were 
elected  in  their  places.  The  president  of  the 
latter  company  became  the  president  of  the 
Capital  Traction  Company.  But  the  Wash- 
ington &  Georgetown  Railroad  Company  was 
not  dissolved;  nor  were  there  any  formal 
fiteps  then  or  afterwards  taken  to  termi- 
nate its  corporate  existence.  There  was  no 
resignation  of  its  president  or  other  officers, 
although  no  business  seems  thereafter  to 
have  been  performed  by  them,  and  no  cor- 
porate meeting  held.  Suits,  however,  contin- 
ued to  be  defended  and  prosecuted  in  it« 
name;  and  service  of  process  was  had  in 
such  suits  upon  the  continuing  president  of 
the  company,  and  appeal  bonds  were  given 
by  the  company  through  its  president. 

In  this  condition  of  things,  about  sixteen 
months  after  the  transfer  of  all  its  property 
and  rights  by  the  Washington  &  Greorgetown 
Railroad  Company  to  the  Rock  Greek  Rail- 
way Company,  thereafter  known  as  the  Cap- 
ital Traction  Company,  the  present  suit  was 
instituted  on  November  10,  1896,  by  the 
plaintiff  against  the  Capital  Traction  Com- 
pany, by  the  filing  of  a  declaration  at  com- 
mon law  in  three  counts.  Of  these  counts 
the  first  and  second,  which  are  not  material- 
ly different  from  each  other,  charged  the  im- 
lawful  occupation  of  M  or  Bridge  street, 
west  of  Thirty-second  or  high  street,  by  the 
Washington  &  Georgetown  Railroad  Com- 
pany with  its  tracks  and  switches,  and  the 
Illegal  use  of  those  tracks  and  switches  for 
the  shifting  of  cars  and  the  keeping  of  cars 
standing  thereon  in  front  of  the  plaintiff's 
premises  and  adjacent  thereto,  from  July 
1,  1892.  to  September  21,  1896.  and  after  the 
latter  date  and  imtil  the  filing  of  the  declar- 
ation the  same  unlawful  use  and  occupation 
bv  the  Capital  Traction  Company,  whereby 
the  customers  of  the  plaintiff  were  excluded 
from  having  the  same  free  access  to  the 
plaintiff's  premises  which  they  formerly  had, 
greatly  to  the  detriment  of  his  business. 
The  third  count  charged  the  Capital  Trac- 
tion Company  with  the  alleged  illegal  action 
of  the  Washington  &  Georgetown  Railroad 
Company  from  July  1,  1892,  to  September 
21,  Ibyo,  without  any  allegation  of  the  con- 
tinuance of  the  nuisance  by  the  traction  com- 
pany itself  after  the  latter  date.  It  would 
seem  that  at  the  trial  the  counsel  for  the 
plaintiff  sought  to  abandon  any  claim  for 
damages  for  the  alleged  unlawful  occupation 
of  the  street  by  either  company  with  tracks 
and  switches,  and  to  confine  the  recovery  to 
the  alleged  unlawful  use  of  the  tracks  and 
switches  so  constructed;  but  in  the  subse- 
quen)t  charge  of  the  court  to  the  jury  the  two 
things  seem  to  have  been  to  some  extent 
blended,  as  they  were  in  the  plaintiff's  dee- 
laration ;  and  a  considerable  part  of  the  con- 
troversy at  the  trial  was  over  the  question 
whether  the  Washington  &  Georgetown  Rail- 
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road  Company  had  any  right  under  its  char- 
ter or  other  acts  of  Congress  to  extend  its 
tracks  for  any  purpose  or  in  any  form  be- 
yond the  west  line  of  the  intersection  of  the 
two  streets.  To  this  declaration  the  defend- 
ant pleaded  the  general  issue  and  the  stat- 
ute of  limitations.  By  virtue  of  the  latter 
plea,  the  effect  of  which  was  conceded  on  the 
part  of  the  plaintiff  so  far  as  it  was  applica- 
ble, the  period  of  alleged  unlawful  use  and 
occupation  was  restricted  to  a  duration  of 
three  years  before  the  institution  of  the  suit; 
that  is,  from  November  10,  1893,  to  Novem- 
ber 10,  1896.  And  as  the  unlawful  occupa- 
tion and  use,  if  it  ever  existed,  is  conceded  to 
have  ceased  on  and  after  the  completion  of 
the  union  station  and  the  running  of  the  cars 
thereto  on  and  after  July  4,  1896,  the  period 
of  liability  can  be  no  longer  than  from  No- 
vember 10,  1893,  to  July  3,  1896.  But  fliese 
dates  do  not  seem  to  have  been  very  greatly 
regarded  in  the  development  of  the  case  be- 
fore the  jury. 

The  trial  seems  to  have  been  quite  pro- 
tracted; and  in  the  course  of  it  numerous 
exceptions  were  reserved  to  the  admission 
or  exclusion  of  testimony  by  the  court. 
ITiere  were  also  exceptions  to  the  instruc- 
tions as  given  or  refused  by  the  court.  The 
verdict  of  the  jury  was  for  the  plaintiff  in 
the  sum  of  $25,000;  and  upon  that  verdict 
judgment  was  entered,  from  which  the  de- 
fendant has  appealed  to  this  court. 

The  assignments  of  error  are  exceedingly 
numerous,  amounting  to  seventy-seven  in 
all.  But  we  do  not  deem  it  necessary  to 
consider  all  these,  or,  indeed,  more  than  ono 
of  them.  For  we  are  of  opinion  that  this 
suit  cannot  be  sustained  against  the  Capital 
Traction  Company  for  the  alleged  delinquen- 
cy of  the  Washing^ton  &  Georgetown  Rail- 
road Company.  We  know  of  no  rule  or 
principle  of  the  common  law,  which  would 
authorize  suit  to  be  maintained  against  one 
person,  who  is  sui  juris,  for  the  default  of 
another  person,  who  is  equally  sui  juris , 
whether  the  persons  be  natural  persons  or 
corporations.  For  one  corporation  can  no 
more  be  held  for  the  default  of  another  cor- 
poration than  can  one  natural  person  for 
the  default  of  another  natural  person. 

This  principle  of  law  is  not  sought  to  be 
controverted  on  behalf  of  tlie  appellee;  but 
it  is  supposed  that  there  is  something  in  this 
case  which  takes  it  out  of  the  general  rule. 
And  the  argument  is  that  the  Washington  & 
Georgetown  Railroad  Company  and  the  Cap- 
ital Traction  Comnany  have  become  in  fact 
consolidated  or  merged  into  each  other,  and 
that  therefore  the  latter,  as  the  surviving 
or  consolidated  company,  has  become  liable 
for  the  obligations  of  its  predecessor. 

It  is  undoubtedly  the  law  that,  when  two 
or  more  corporations  become  consolidated 
with  each  other  by  permission  or  authority 
of  the  sovereign  power,  whether  under  a  new 
name  or  under  the  name  previously  held  by 
one  of  the  component  companies,  the  new 
corporation  so  formed,  although  in  technical 
strictness  an  independent  organization  en- 
tirely distinct  from  the  companies  which 
have  become  merged  in  it,  is  chargeable,  at 
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aU  events  in  equity,  and  generally,  if  not  al- 
ways, even  at  common  law,  wit)i  all  the  lia- 
bilitieB  of  its  component  members  and  of 
each  one  of  them.  Moreover,  as  is  veiy 
justly  argued  on  behalf  of  the  appellee,  there 
may  be  actual  consolidation  to  all  intents 
and  purposes,  without  its  being  so  designat- 
ed. There  is  no  magic  in  the  use  of  the 
word  "consolidation"  to  effect  that  result. 
If  the  coming  together  of  two  corporations 
under  the  au&ority  of  law  be  in  fact  consoli- 
dation, it  is  of  no  consequence  by  what  name 
the  act  is  characterized ;  nor  is  it  of  any  con- 
Mquence  by  what  steps  the  result  has  been 
effected.  One  of  those  steps  may  take  the 
shape  of  bargain  and  sale. 

Bnt  the  power  of  corporations,  especially 
those  which  exercise  a  public  function  such 
as  is  exercised  by  railway  companies,  is  de- 
rived from  the  law  of  their  creation;  and 
they  may  not  combine  with  each  other,  or  be 
amalgamated,  or  consolidated,  or  be  merged 
one  into  another,  except  by  express  authori- 
ty of  statute  enacted  for  the  purpose,  which, 
whftn  given,  will  be  the  measure  of  the  ex- 
tent and  character  of  the  combination  to  be 
effwtcd.  It  is  very  plain  that  statutory  au- 
thority to  one  corporation  to  purchase  the 
property,  or  the  property  and  franchises,  of 
another  corporation,  with  appropriate  action 
thereunder  by  the  corporations  to  be  af- 
fected, cannot,  of  itself  and  without  further 
provision  of  some  kind,  operate  to  effect  a 
€ons<^idation  of  the  two  companies,  so  as  to 
charjre  the  purchaser  company  in  law  with 
the  liabilities  of  the  vendor.  For  it  might 
well  be  that  the  vendor  company  might  de- 
sire to  dissolve,  or  go  out  of  business,  or  to 
limit  its  business;  or  that,  being  hopelessly 
involved  in  debt  beyond  the  value  of  its  as- 
sets, it  could  not  efficiently  exercise  its  fran- 
chiRc  for  the  benefit  of  the  public,  which  yet 
should  be  exercised,  and  therefore  should  be 
transferred  to  some  more  capable  corporation. 
And  it  might  well  be  that  the  purchaser 
company  would  pay  in  cash  a  full  and  ade- 
quate consideration  for  the  property  and 
franchisee  purchased  by  it.  Assuredly  in 
such  cases,  when  no  consolidation  is  intend- 
ed or  sought  to  be  effected,  the  mere  pur- 
chase by  one  corporation  of  the  property  and 
franohises  of  another  corporation  under  au- 
thority of  law,  and  the  succession  of  the 
purchaser  corporation  to  the  exercise  of  the 
franchise  held  by  the  vendor  corporation, 
could  not  reasonably  be  held  to  operate  as  a 
consolidation  of  the  two  companies,  or  to 
charge  the  purchaser  company  with  the  lia- 
bilities of  its  predecessor  in  the  franchise. 
The  succession  of  the  purchaser  company  to 
the  franchise  in  such  a  case  is  not  a  succes- 
sion in  the  sense  in  which  that  term  is  used 
in  ration  to  the  kind  of  corporation  which 
is  known  as  a  corporation  sole. 

A  contract  of  purchase  and  sale  between 
two  corporations  is  not  different  in  law 
from  a  similar  contract  between  two  individ- 
uals, except  that  individuals  may  contract 
freely  with  each  other,  and  corporations  re- 
quire legislative  authoritv  to  enter  into  such 
contracts  as  are  involved  in  the  ease  under 
consideration.  The  construction  and  effect 
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would  be  the  same,  whether  such  contracts 
were  made  by  individuals  or  by  corporations. 
In  neither  case  would  the  purchaser  become 
liable  either  for  the  torts  or  the  contracts  of 
the  vendor,  and  least  of  all  for  the  torts,  un- 
less such  liability  entered  into  the  transac- 
tion and  became  part  of  the  consideration 
for  the  transfer,  and  then  only  in  the  man- 
ner and  to  the  extent  stipulated.  This  is  so 
plain  a  principle  of  law  and  justice  that  it 
needs  only  to  be  stated  in  order  to  insure 
its  prompt  acceptance. 

It  is  very  plain,  therefore,  that  something 
more  than  the  mere  purchase  of  the  assets 
and  franchises  of  one  company  by  another 
under  authority  of  law  given  for  such  .sale 
and  purchase  is  required  to  effect  a  consol- 
idation of  the  two  companies,  or  to  charge 
the  purchaser  company  with  the  liabilities 
of  the  vendor.  Now,  tnere  is  nothing  what- 
ever in  the  act  of  Congress  under  which  the 
purchase  in  question  was  authorized,  beyond 
the  mere  authority  to  make  the  purchase, 
which  looks  to  a  consolidation  of  the  Wash- 
ington &  Georgetown  Railroad  Company 
with  the  Rock  Creek  Railway  Company. 
Except  an  authority  for  joint  management 
or  lease,  which  may  be  left  out  of  consid- 
eration inasmuch  as  it  was  never  availed  of 
by  the  Rock  Creek  Company,  the  sole  pro- 
vision in  the  statute — and  there  is  nothing 
else  in  our  laws  that  has  any  bearing  on  the 
subject — is  an  authorization  to  the  Rock 
Creek  Company  to  purchase  any  connecting 
or  intersecting  line  or  lines  of  railroad,  and 
to  operate  the  same  in  connection  with  its 
original  lines,  and  permission  to  raise  the 
money  for  the  purpose  of  effecting  the  pur- 
chase by  a  sufficient  increase  of  its  capital 
stock.  Whatever  may  have  been  the  inten- 
tion of  those  who  promoted  this  legislation, 
there  is  not  a  word  in  the  statute  which 
intimates  in  any  manner  that  it  was  its  pur- 
pose to  effect  a  consolidation  of  the  two  com- 
panies, or  that  the  proposed  purchase  should 
be  made  subject  to  the  assumption  of  the 
liabilities  of  the  Washington  &  Georgetown 
Railroad  Company  by  the  Rock  Creek  Rail- 
way Company.  On  the  contrary,  the  plain 
inference  from  the  statute  was  that  the  lat- 
ter company  should  pay  to  the  former  a 
full  and  adequate  consideration  for  the 
property  and  franchisee  proposed  to  be 
transferred,  which  should  serve  as  a  sub- 
stitute therefor  to  meet  the  liabilities  of 
the  vendor  company,  if  any  it  had,  and  not 
that  there  should  be  any  consolidation  of 
the  two,  or  merger  of  one  into  the  other.  In 
the  absence  of  statutory  authority,  we  can- 
not see  how  there  can  be  consolidation  in 
this  District  of  two  or  more  corporations  ex- 
ercising the  franchise  of  a  railroad  com- 
pany; nor  can  we  see  how,  in  the  absence 
of  legal  provision,  a  company  which  pur- 
chases the  property  and  franchises  of  an- 
other company,  can,  by  virtue  of  such  pur- 
chase, be  charged  with  the  liabilities  of  the 
company  from  which  it  has  purchased. 

But  in  this  case,  and  apparently  as  part 
of  the  consideration  for  the  transfer,  and 
entering  into  the  contract  therefor,  the 
Rock  Creek  Railway  Company  covenanted  to 
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''assume,  discharge,  and  perforin  all  the  ob- 
ligations of  the  Washington  &  Georgetown 
Railroad  Company,  "and  all  its  liabilities 
of  what  kind  soever,''  and  to  that  end  would 
use  the  property  conveyed  to  it,  so  far  aw 
might  be  necessary;  and  it  is  contended  that 
this  agreement  and  the  contract,  in  which  it 
is  contained,  operated  to  make  the  appellant 
liable  to  the  appellee.  But  we  understand  it 
to  be  conceded,  and  certainly  it  must  be  con- 
ceded, that  such  a  contract  between  two  nat- 
ural persons  would  not  make  the  purchaser 
directly  re«vponsible  atcommon  law  to  a  third 
party  for  the  obligations  of  the  vendor;  and 
this  for  the  reason,  if  for  no  other,  that 
the  liability  of  the  vendor  is  without  limi- 
tation, and  that  of  the  purchaser  is  to  be 
governed  by  the  terms  of  his  contract,  and 
generally  does  not  extend  beyond  the  value 
bf  the  property  transferred  to  him.  What- 
ever, therefore,  might  be  the  liability  of 
the  purchaser  under  such  a  contract  to  a 
^  third  party  in  equity,  it  is  certainly  not 
contemplated  that  he  should  be  subject  to  a 
«uit  at  common  law  at  his  instance  for  the 
liabilities  which  primarily  are  those  of  the 
vendor.  Now,  it  is  not  apparent  why,  in 
the  absence  of  statutory  provisions  express- 
ly or  by  implication  imposing  such  liability 
as  a  condition  of  the  transfer,  a  corporation 
should  be  any  more  liable  to  a  third  party 
for  the  obligations  of  another  corporation 
whose  property  it  has  purchased,  than  a 
natural  person  would  be  under  similar  cir- 
cumstances. The  law  is  not  different  in 
this  regard  for  the  -corporation  and  for  the 
natural  person.  The  act  of  Congress  might 
have  required  the  Rock  Creek  Railway  Com- 
pany, as  the  condition  for  being  permitted 
bo  purchase  the  franchise  of  the  Washington 
&  Georgetown  Railroad  Company,  to  assume 
the  liabilities  of  the  latter,  and  to  submit 
to  suit  for  them  as  though  it  had  been  it- 
self originally  liable;  but  it  made  no  such 
condition ;  and  the  contract  between  the  two 
companies  cannot  be  construed  to  operate  as 
imposing  such  liability  against  their  will. 

In  connection  with  the  question  of  con- 
solidation some  importance  apparently  is 
attached  to  the  fact  that  of  the  $10,750,000, 
of  the  new  stock  author ia&ed  to  be  issued  by 
the  Rock  Creek  Railway  Company,  stock  of 
the  par  value  of  $2,750,000  was  agreed  to 
be  issued  to  the  stockholders  of  the  Wash- 
ington ft  Georgetown  Railroad  Company, 
upon  their  surrender  of  their  stock  in  this 
latter  company  at  the  market  value  of  $275 
a  share :  and  this  is  claimed  to  evidence  mere 
consolidation.  But  we  do  not  so  understand 
it.  The  provision  was  that  the  whole  sum 
of  $10,750,000  should  be  paid  by  the  Rock 
Creek  Company  to  the  Washington  & 
Georgetown  Railroad  COmnany  as  the  ap- 
proximate vaJue  of  all  the  assets  of  the 
latter;  and  that  of  this  sum  $8,000,000 
should  be  used  for  the  retirement  of  the 
bonds  of  the  latter  company,  and  the  re- 
mainder for  the  purchase  or  extinguishment 
of  the  stock,  without  which  the  transfer  of 
the  property  could  not  well  have  been  ef- 
fected. 

We  do  not  think  that  the  conclusion  which 
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we  have  here  reached  is  antagonized  by  any 
of  the  adjudicated  cases  cited  on  behalf  of 
the  appellee.  Some  of  these  are  cases  of 
consolidation,  pure  and  simple,  authorized 
by  express  provision  of  law ;  o^ers  are  cases 
in  which  the  property  of  one  company  has 
been  transferred  to  another  in  fraud  of  the 
rights  of  creditors  or  subject  to  a  charge  in 
favor  of  creditors,  and  in  which  courts  of 
equity  have  reached  such  property  for  the 
benefit  of  such  creditors.  One  of  them,  the 
case  of  University  v.  Moody^  62  Ala.  389. 
was  where  there  was  a  change  of  name  and 
of  management,  and  no  actual  change  of  the 
corporation  itself.  But  the  case  principally 
relied  on  by  the  appellee  in  this  connec- 
tion is  that  of  Chicago,  8.  F.  &  C,  R. 
Co.  V.  Ashling,  66  111.  App.  327,  first  in 
the  intermediate  appellate  court  of  the  state 
of  Illinois,  and  afterwards  in  the  supreme 
court  of  the  state,  in  160  111.  373,  43  N.  E. 
373.  In  that  case  it  appeared  that  there 
wns  a  general  statute  of  the  state  of  Illi- 
nois which  provided  that  in  all  cases  when 
any  company  or  corporation  chartered  under 
the  laws  of  the  state  should  consolidate  its 
property,  stock,  or  franchises  with  any  other 
company  or  companies,  such  consolidated 
company  should  be  liable  for  all  debts  and 
liabilities  of  each  company  included  in  such 
consolidation,  and  suit  might  be  instituted 
and  maintained  therefor  against  such  con- 
solidated company.  But  there  was  no  law 
regulating  or  prescribing  the  course  to  be 
pursued  in  effecting  a  consolidation.  One 
railroad  company  purchased  the  whole  prop- 
erty and  franchises  of  another  railroad  com- 
pany, and  by  way  of  purchase  issued  its 
own  stock,  dollar  for  dollar,  to  the  stock- 
holders of  the  absorbed  company,  changing 
their  rights  merely  from  the  selling  to  the 
purchasing  company.  An  action  of  trespass 
was  pending  against  the  vendor  company  at 
the  time  of  the  consolidation  or  absorption. 
A  plea  in  abatement  to  the  effect  that  the 
vendor  company  was  dissolved,  and  that  the 
suit  against  it  could  no  longer  be  maintained, 
was  overruled,  and  the  plaintiff  recovered 
judgment.  Afterwards  suit  was  entered  on 
this  judgment  against  the  consolidated  com- 
pany, and  judgment  rendered  thereon 
against  the  latter  company.  This  came  for 
review  before  the  appellate  tribunals,  and 
it  was  held  that  the  transaction  was  a  con- 
solidation, and  not  merely  a  bargain  and 
sale.  But  it  is  to  be  noticed  that  the  stat- 
ute authorized  consolidation,  and  not  the 
transfer  in  terms  of  its  property  and  fran- 
chises by  one  corporation  to  another.  Con- 
solidation plainly  was  what  was  intended, 
whether  it  was  so  called  or  not;  and  the 
law  governing  consolidation  was  the  only 
law  applicable.  One  company  may  be  au- 
thorized to  consolidate  its  property  and 
franchises  with  another  company,  and  yet 
not  to  sell  to  it  and  still  maintain  its  sep- 
arate existence;  and,  on  the  other  hand,  one 
company  may  be  authorized  to  sell  to  an- 
other and  yet  not  to  be  consolidated  with  it. 
The  difference  between  these  two  provisions 
is  the  difference  between  the  case  cited  and 
that  before  us  for  our  consideration. 
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So,  also,  the  case  of  yew  Bedford  R.  Co. 
V.  Old  Colony  R.  Co.  120  Mass.  397,  is  sup- 
posed to  be  almost  identical  with  the  pres-  i 
ent  case.  But  plainly  this  is  an  error. 
There  one  railroad  comjwny  was  authorized 
to  purchase  the  franchise  and  property  of 
another  railroad  company,  but  upon  the  ex- 
press condition  that  the  purchasing  corpo- 
ration should  then  "be  subject  to  all  the  du- 
ties, liabilities,  obligations,  and  restrictions" 
of  the  vendor  company ;  and  it  wa«  held  that 
the  liabilities  thus  imposed  were  not  merely 
liabilities  towards  the  public  for  the  faith- 
ful exercise  of  the  franchise,  as  claimed 
by  the  purchaser  company,  but  the  liabili- 
ties of  every  kind  resting  upon  the  vendor. 
We  fail  to  see  wherein  this  is  on  authority 
for  the  present  case. 

Without  further  elaboration,  we  may  say 
that»  if  Congress  had  intended  a  consolida- 
tion in  this  instance,  it  could  easily  have 
said  so.  It  seems  studiously  to  have 
avoided  saying  so,  and  therefore  not  to  have 
intended  it.  Likewise,  it  would  have  been 
competent  for  Congress,  as  a  condition  for 
the  purchase  which  it  authorized,  to  impose 
upon  the  purchaser  a  liability  for  the  obli- 
gations of  the  vendor  company.  It  seems 
studiously  to  have  avoided  doing  this  also. 
It  authorized  a  purchase,  and  nothing  what- 
ever beyond  that;  and  we  think  that  it 
would  do  violence  to  the  statute  to  add  to 
it  by  construction  provisions  which  are  not 
contained  in  it.  The  rights  of  the  creditors 
of  the  Washington  &  Georgetown  Railroad 
Company  do  not  demand  any  such  construc- 
tion. Those  rights  seem  to  be  reasonably 
secure  in  any  event.  That  company  re- 
mained, and  we  may  assume  yet  remains, 
alive  for  the  purpose  of  suit  against  it ;  and 
it  is  not  apparent  that  a  judgment  againet 
it  will  not  be  paid,  or  that  it  cannot  be  en- 
forced by  proper  proceedings  for  the  pur- 
po#ie.  It  is  true  that  its  property  and  fran- 
chises have  now  passed  into  the  possession 
of  the  Capital  Traction  Company,  and  pre- 
sumably it  has  now  no  property  of  its  own 
wherewith  to  satisfy  its  liaJ)ilities,  if  any 
there  are.  But  this*  fact,  while  it  may  jus- 
tify recourse  to  a  court  of  equity  in  proper 
cases,  doei<i  not,  any  more  than  in  the  case 
of  a  natural  person  similarly  situated,  au- 
thorize the  institution  of  suit  at  common 
law  against  the  traction  comj>any  for  the 
delinquencies  of  the  Washington  &  George- 
town Railroad  Company.  It  appears  from 
the  record  that  judgments  against  the  latter 
company  rendered  subsequently  to  the  trans- 
fer of  assets  to  the  traction  company  have 
been  duly  paid;  and  therefore,  while  it 
might  have  been  more  convenient  if  suit  had 
been  authorized  directly  against  the  Capi- 
tal Traction  Company  in  cases  like  the  pres- 
ent, yet,  as  Congress  has  not  so  provided, 
we  see  no  hardship  in  remitting  parties  to 
the  ordinary  procedure  of  the  common  law. 

We  are  of  opinion,  therefore,  that  this 
suit  cannot  be  sustained  against  the  Capi- 
tal Traction  Company  for  any  tortious  ac- 
tion committed  by  the  Washington  &  George- 
town Railroad  Company  before  September 
>K  1805,  which  seems  to  have  been  the  date 
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of  the  transfer  of  its  assets  by  the  latter 
company  to  the  former;  and  that  there  was 
eiTor  in  the  rulings  of  the  trial  court  to  the 
contrary.  Consequently  we  must  Keverse 
the  judgment  appealed  from,  and  remand  the 
cause  for  a  new  trial.  And  it  is  very  clear 
that  upon  a  new  trial,  in  order  to  justify 
any  recovery  against  the  defendant  in  this 
case,  all  claim  of  damage  for  the  tort  of  the 
Washington  A,  Geoi^etown  Railroad  Com- 
pany must  be  eliminated. 

We  greatly  regret  that  we  cannot  put  our 
judgment  in  a  shape  to  be  reviewed  by  the 
Supreme  Court  of  the  United  States  upon 
the  record  now  mode.  If  the  case  stood 
alone  on  the  third  count  of  the  declaration, 
we  might  do  so  by  entering  a  final  judg- 
ment here,  or  by  declining  to  remand  the 
cause  for  a  new  trial;  for  then  it  would  be 
plain  that,  if  the  view  which  we  take  of  the 
case  be  correct,  there  could  bo  no  recovery 
whatever  by  the  plaintiff  in  these  proceed- 
ings. But  the  judgment  from  which  the 
appeal  has  been  taken  is  a  general  judg- 
ment upon  all  the  counts;  and  in  two  of 
these,  the  first  and  second,  there  is  a  good 
cause  of  action  atated  against  the  defendant 
for  its  own  alleged  tort  for  the  period  be- 
tween September  21,  1895,  and  the  time  of 
the  institution  of  the  suit  on  November  10, 
1896.  We  have  no  option,  therefore,  but  to 
remand  the  cause  for  a  new  trial. 

The  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  in  thia  cause  will 
therefore  he  reversed,  with  costs;  and  the 
cause  will  be  remanded  to  that  court,  with 
directions  to  set  aside  the  verdict  and  to 
award  a  new  trial ;  and  it  is  so  ordered. 


Jesse  C.  LOVE  et  al.,  Appta,, 

V, 

Samuel  H.  STIDHAM. 
( V.  C.  App ) 

1.  A  covenant  by  a  partnerahfp  fn  nell- 
fnar  itn  bunlnena,  binding  the  partners  not 
to  engrajre  In  baslness  again  within  a  certain 
distance  of  the  old  stand,  will  be  broken  by 
one  partner's  so  engaging,  so  as  to  render 
him  liable  for  the  breach. 

2.  Havlnar  a  atand  fa  a  public  market, 
and  selllnjgr  from  a  VFaaron  on  <he 
street  butter,  cheese,  eggs,  and  poultry,  are 
sufficient  to  require  the  opinion  of  a  Jury 
whether  or  not  such  acts  constitute  a  breach 
of  a  covenant  not  to  engage  In  the  grocery 
business. 

(May  22,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Supreme  Court  of  the  District  of 
Columbia  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  alleged 
breach  of  a  contract  not  to  engage  in  the 
grocery  business.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Note. — For  a  case  holding  that  an  agree- 
ment  by  a  partnership,  on  making  a  sale  of  Its 
business,  not  to  re-engnge  in  such  business.  Is 
not  broken  by  one  partner  engaging  In  such 
business  Individually,  see  Stelchen  t.  Fehlelsen 
(Iowa)  51  L.  R.  A.  412. 
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Messrs,  Thomas  M*  Fields^  DouglaM  Sb 
Douglass,  and  Jean  F.  P.  Des  Garennes, 

for  appellants: 

The  contract  declared  upon  was  a  partner- 
ship instrument, — a  joint  contract.  Both 
partners  are  liable  for  a  breach  by  one. 

21  Am.  &  Eng.  Enc.  Law,  p.  182;  Thwing 
V.  Clifford,  136  Mass.  482;  Strang  v.  Brad- 
ner,  1 14  U.  S.  566,  29  L.  ed.  248,  6  Sup.  Ct. 
Rep.  1038.  ^ 

In  an  action  against  a  firm  on  a  firm  con- 
tract all  of  the  partners  must  be  joined  as 
defendants. 

17  Am.  &  Eng.  Enc.  Law,  p.  1243;  Wiley 
V.  Sledge,  8  Ga.  632;  Boorum  v.  Ray,  72 
Ind.  151 ;  Curtis  v.  Hollingshead,  14  N.  J. 
L.  402;  Cowdin  v.  Hurford,  4  Ohio,  132; 
Simonds  v.  Speed,  6  Kich.  L.  390. 

If  one  partner  only  signs  the  contract,  and 
the  other  consents  to  it  as  a  firm  contract, 
and  afterwards  the  firm  receives  and  uses 
the  money  obtained  on  account  of  such  con- 
tract, then  both  partners  are  liable. 

Buzard  v.  McAnulty,  77  Tex.  438,  14  S. 
W.  138;  Calloway  v.  Woodicard,  28  Mo.  App. 
320 ;  Nelson  v.  Hill,  5  How.  127,  and  note  in 
12  L.  ed.  81. 

A  plaintiff  may  take  judgment  against 
such  partners  as  have  been  served,  when  he 
sues  all  and  some  cannot  be  served. 

17  Am.  &  Eng.  Enc.  Law,  p.  1327. 

Under  U.  S.  Rev.  Stat.  §  737,  a  plaintiff 
may  sue  and  recover  against  any  one  of  sev- 
eral joint  contractors  in  the  district  where 
found,  and  the  nonjoinder  of  those  out  of  the 
jurisdiction  does  not  constitute  matter  in 
abatement  or  objection  to  the  suit. 

Noyes  v.  Barnard,  11  C.  C.  A.  424,  15  U. 
S.  App.  527,  63  Fed.  782;  Barney  v.  Balti- 
more, 6  Wall.  280,  18  L.  ed.  825.  See  also 
Imhusch  V.  Fartcell,  1  Black,  571,  17  L.  ed. 
190;  Cow  V.  Maddux,  72  Ind.  206;  Merriman 
V.  Barker,  121  Ind.  80,  22  N.  E.  992;  Den- 
nett V.  Chick,  2  Me.  191,  11  Am.  Dec.  59; 
Tappa^  V.  Bruen,  5  Mass.  193;  Joll  v.  Howe, 
4  C.  B.  254. 

If  the  nonjoinder  of  a  defendant  is  not 
apparent  of  record,  the  defendant  must 
plead  it  in  abatement,  or  it  will  be  waived. 

The  proof  offered  certainly  entitled  the 
appellants  to  recover  at  least  the  sum  paid 
by  them  for  the  goodwill,  etc.,  as  damages. 

Johnson  v.  Gwinn,  100  Ind.  466.  See 
Oregon  Steam  Nav,  Co.  v.  Winsor,  20  Wall. 
64,  22  L.  ed.  315;  Beal  v.  Chase,  31  Mich. 
490;  Foulke  v.  Harding,  13  Pa.  245;  Jenkins 
V.  Temples,  39  Ga.  665,  99  Am.  Dec.  482. 

Laying  aside  the  element  of  partnership, 
and  treating  the  contract  as  a  merely  joint 
obligation,  it  is  still  insisted  that  the  breach 
by  one  was  in  law  a  breach  by  both,  or  that 
the  doing  of  the  prohibited  act  by  one  of  the 
two  joint  covenantors  was  a  breach  of  the 
covenant,  for  which  both  (or  the  one  served 
in  an  action  against  both  for  the  breach )  are 
liable  in  damages. 

Duvall  V.  Craig,  2  Wheat.  45,  4  L.  ed.  180; 
Carleton  v.  Tyler,  16  Me.  392,  33  Am,  Dec. 
673;  Wing  v.  Chase,  35  Me.  260;  Hubbard  v. 
Miller,  27  Mich.  15.  15  Am.  Rep.  153;  Jef- 
ferson V.  Markcrt,  112  Ga.  498,  37  S.  E.  758, 

62  Cent.  L.  J.  167,  and  note. 
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If  appellee's  acts  be  not  in  direct  violatiori 
of  the  letter  of  the  covenant,  they  clearly  are 
in  indirect  violation  thereof. 

It  is  remarkable  how  often  evasions  of 
contracts  in  restraint  of  trade  have  been  at- 
tempted, but  checked  by  the  courts. 

Germania  F.  Ins.  Co.  v.  Francis,  52  Miss. 
457,  24  Am.  Rep.  674;  Niagara  F.  Ins,  Co, 
V.  be  Graff,  12  Mich.  124;  Harris  v.  State, 
50  Ala.  130;  Hoagland  v.  Segur,  38  N.  J.  L. 
237. 

No  evasions  of  valid  contracts  in  restraint 
of  trade  will  be  tolerated  by  the  courts. 

Whitney  v.  Slay  ton,  40  Me.  224 :  Treat  v. 
Shoninger  Melodeon  Co.  35  Conn.  543;  Rich- 
ardson v.  Peacock,  28  N.  J.  Eq.  151 ;  Duffy 
V.  Shockey,  11  Ind.  70,  71  Am.  Dec.  348; 
Smith  V.  Martin,  80  Ind.  260,  41  Am.  Rfp. 
800;  Kramer  v.  Old,  119  N.  C.  1,  34  L.  R.  A. 
389,  25  S.  E.  813;  Doe  ex  dem.  Gaskcll  v. 
Spry,  1  Barn.  &  Aid.  617 ;  3  Am.  &  Eng.  Enc. 
Law,  p.  885 ;  Greenhood,  Pub.  Pol.  730 ;  San- 
der V.  Hoffman,  64  N.  Y.  248;  Hubbard  v. 
Miller,  27  Mich.  15,  15  Am.  Rep.  153; 
Heichew  v.  Hamilton,  4  G.  Greene,  317,  61 
Am.  Dec.  122;  Avery  v.  Langford^  1  Kay, 
663;  Helphcnstinc  v.  Downey,  7  App.  D.  C. 
343;  Turner  v.  Evans,  2  El.  &  Bl.  512,  ^ 
De  G.  M.  &  G.  740;  Brampton  v.  Baldoes,  13 

C.  B.  N.  S.  538;  Boutelle  v.  Smith,  lie 
Mass.  Ill;  Jefferson  v.  Markert,  112  Ga. 
498,  37  S.  E.  758;  Emery  v.  Bradley,  88  Me. 
357,  34  Atl.  167. 

A  contract  for  the  sale  of  the  goodwill  of 
the  business  of  selling  in  a  certain  county 
a  certain  medical  compound  is  broken  by  the 
vender's  selling  in  such  locality  the  same 
compound  under  a  different  name,  and  rep- 
resenting it  to  be  superior  to  the  original. 

Gregory  v.  Spieker,  110  Cal.  150,  42  Pac- 
^76;  Van  Valkenburgh  v.  Dean,  16  Ind.  App. 
693,  44  N.  E.  652;  Peterson  v.  Schmidt,  13 
Ohio  C.  C.  206,  7  Ohio  Dec.  202 ;  Webster  v. 
Williams,  62  Ark.  101,  34  S.  W.  537;  Klein 
V.  Buck,  73  Miss.  133,  18  So.  891;  Palmer 
V.  Toms,  96  Wis.  367,  71  N.  W.  654;  Brett 
v.  Ebel,  29  App.  Div.  256,  61  N.  Y.  Supp. 
573;  Wentzel  v.  Barbin,  189  Pa.  602,  42  Atl. 
44;  Lawrence  v.  Times  Printing  Co.  90  Fed. 
24. 

The  appellee's  acts  in  entering  into  the 
business  of  selling  butter,  eggs,  cheese,  and 
poultry  at  retail,  within  a  few  weeks  of  the 
covenant  and  a  few  squares  of  the  store, 
constituted  a  gross  violation  in  law  and  fact 
of  the  letter  or  spirit,  or  both,  of  his  cove- 
nant. 

The  appellee's  acta  broke  the  covenant  a» 
to  both  him  and  Jones,  and  both  of  them  are 
liable  for  his  acts. 

Western  Dist.  Warehouse  Co.  v.  Hobson^ 
06  Ky.  650,  29  S.  W.  308 ;  Boutelle  v.  Smith,, 
116  Mass.  Ill ;  Stark  v.  Noble,  24  Iowa.  71  ; 
Angier  v.  Webber,  14  Allen,  211.  92  Am. 
Dec.  748.    . 

Messrs.  J.  J.   Darlington   and   Joseplft 

D.  Wright,  for  appellee: 

The  only  issue  raised  by  the  pleadings 
was  upon  the  question  whether  or  not  Jones- 
and  Stidham,  jointly,  and  not  severally.  ha<4 
engaged  in  any  branch  of  the  retail  grcw'ery 
business. 
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As  to  the  defendant  Stidham,  there  was 
no  proof  that  he  did  anything  within  the 
prescribed  territory  except  to  maintain  a 
butter,  eggs,  cheese,  and  poultry  stand  in 
the  Riggs  market,  and  without  proof  or  at- 
tempt at  proof  that  a  market-stall  dealer  in 
those  articles  was  engaged  in  ''the  retail 
grocery  business,"  Tiithin  the  sense  and 
meaning  of  those  terms  as  known  to  the 
trade  or  otherwise. 

1  Parsons,  Cfontr.  11;  Crosby  v.  Jerolo- 
man,  37  Jnd.  265 ;  Lindley,  Partn.  365,  366 ; 
1  Addison,  Contr.  38. 

Where  two  or  more  persons  make  a  con- 
tract without  any  words  of  severance  what- 
ever, the  instrument  is  joint  only;  and  the 
contract  of  a  partnership  forms  no  exception 
to  this  rule. 

Ibid. 

The  clause  agreeing  not  to  engage  in  the 
retail  grocery  business  is  joint,  and  is  an 
undertaking  by  the  firm  that  it,  as  such, 
will  not  engage  in  such  business,  and  not 
that  the  individual  members  separately  shall 
not  so  engage. 

The  plaintiffs  rested  their  case  without 
offering  a  single  word  of  evidence  to  go  to 
tbe  jury  on  the  meaning  of  the  term  "retail 
grocery  business"  as  understood  in  the  trade 
or  otherwise.  They  cannot,  then,  insist  that 
the  court  should  have  submitted  this  ques- 
tion to  the  jury  undfT  an  issue  which  wholly 
failed  of  support  in  the  testimony,  even  if 
there  had  been  such  proof. 

Eastman  v.  Chica(,''0,  79  111.  178;  Shiela  v. 
Great  ^orihem  R.  Co,  30  L.  J.  Q.  B.  N.  S. 
331. 

AlT-ey,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  covenant  instituted 
tn  the  supreme  court  of  this  District  by  the 
appellants,  Jesse  C.  and  William  Thomas 
Love,  against  the  appellee  Stidham  and 
James  W.  Jones.  The  said  Jones  not  hav- 
ing been  served  with  process,  the  action  pro- 
oeeded  to  trial  against  the  said  Stidham 
alone,  and  who  ia  the  sole  appellee  in  this 
appeal. 

It  appears  that  Stidham  and  Jones,  prior 
to  the  Slst  day  of  March,  1806,  were  en- 
gaged in  the  retail  grocery  business,  at  No. 
1800,  Fourteenth  street,  northwest,  in  the 
city  of  Washington,  District  of  Columbia, 
in  which  business  they  sold  at  retail,  gro- 
ceries^ provisions,  butter,  cheese,  eggs,  poul- 
try, and  other  articles  usually  kept  in  a  re- 
tail grocery  store,  and  that  they  conducted 
said  business  under  the  firm  name  and  style 
of  S.  H.  Stidham  &  O.  That  on  the  31st 
day  of  March,  1806,  they  sold  out  their  store 
to  the  appellants,  with  the  entire  stock  of 
goods  on  hand,  also  two  horses,  wagons,  har- 
ness and  fixtures,  together  with  the  goodwill 
of  the  said  business,  at  and  for  the  sum  of 
$3,300.  The  contract  was  duly  executed  un- 
der the  hands  and  seals  of  the  parties,  and 
the  premises  were  duly  delivered  to  the  ap- 
pellants under  and  in  accordance  with  the 
terms  of  the  contract,  on  the  day  that  the 
contract  was  executed.  By  the  contract  it 
was  provided  that  the  party  of  the  first 
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part,  that  is  to  say,  Stidham  and  Jones, 
"shall  not  enter  into  the  retail  grocery  busi- 
ness for  the  period  of  five  years,  within  1 
mile  of  the  store  building  located  as  herein 
set  forth,  and  that  the  said  party  of  the 
first  part  hereby  assumes  all  responsibility 
for  the  payment  of  all  debts  incurred  in  said 
business  up  to  and  including  March  31,  a.  Dr 
1896." 

There  are  five  counts  in  the  declaration, 
but  they  state  the  cause  of  action  with  but 
slight  variation — the  breaches  assigned  be- 
ing substantially  the  same  in  all  the  cuuntSr 
The  breach  in  the  last  count  is  substantially 
as  follows:  That  the  defendants,  Stidham 
and  Jones,  in  open  violation  of  their  said 
covenant,  did,  on  the  20th  of  April,  1896,  en- 
ter into  the  retail  grocery  business,  to  wit, 
the  business  of  selling  at  retail,  groceries, 
provisions,  butter,  cheese,  eggs,  poultry, 
meats,  vegetables,  fruits,  marketing,  and 
other  articles  usually  kept  and  sold  in  retaif 
grocery  stores,  within  1  mile  of  the  store 
building  located  as  aforesaid,  at  and  in  the 
premises  No.  1508,  S  street,  nortliwest,  iu 
the  City  of  Washington,  D.  C,  and  at  and  iu 
and  about  a  certain  stall  or  stand  in  a  cer- 
tain market  house,  known  as  *'Kiggs  Mar- 
ket," situate  on  P  street,  northwest,  between 
Fourteenth  and  Fifteenth  streets,  in  said 
city,  and  have  or  has  been  so  engaged  there- 
in thence, continually  to  the  present  time, 
whereby  a  large  number,  to  wit,  one  hundred 
persons,  who  prior  to  said  last-mentioned 
date  were  customers  of  the  plaintiffs  having 
become  so  by  reason  of  the  said  purchase  by 
the  plaintiffs  from  the  defendant,  and  who  as 
such  customers  had  been  theretofore  accus- 
tomed to  purchase  from  and  deal  at  the  said 
store  of  the  plaintiffs  so  purchased  by  then» 
as  aforesaid,  for  large  quantities  of  gro- 
ceries, provisions,  butter,  eggs,  poultry, 
meats,  vegetables,  fruits,  marketing,  and 
other  articles  usually  kept  and  sold  in  retail 
grocery/ stores  in  said  city,  have,  instead  of 
making  such  purchases  of  the  plaintiffs,  at 
the  store  purchased  of  the  defendants,  pur- 
chased said  articles  of  the  defendants  at  the 
place  or  stall  in  the  market  aforesaid,  in 
which  place  or  places  of  business  the  defend- 
ants carried  on  the  retail  grocery  business, 
and  the  business  of  selling  at  retail  grocer- 
ies, provisions,  butter,  cheese,  eggs,  poultry, 
meats,  vegetables,  fruits,  etc.,  articles  usual- 
ly kept  and  sold  in  retail  grocery  stores  in 
said  city,  since  the  time  aforesaid,  whereby 
the  business  and  trade  of  the  plaintiffs  at 
the  said  store  have,  since  the  said  date,  been 
greatly  injured  and  diminished,  and  by  rea- 
son of  such  breach  of  said  covenant  the 
plaintiffs  have  lost  a  large  amount  of  trade, 
many  customers,  and  large  profits,  and  the 
property  so  purchased  and  paid  for  by  them, 
and  especially  said  goodwill,  have  been  ren- 
dered of  little  value  in  their  hands,  and  they 
have  thus  suffered  damage  in  the  sum  of 
$10,000,  for  which  they  bring  suit. 

To  the  declaration  the  defendant  Stidham 
pleaded  several  pleas,  the  defendant  Jone» 
not  appearing.     The  pleas  are  as  follows: 

1.  That  he.  said  Stidham,  did  not  jointly 
with  his  eodefendant  Jones,  nor  did  he  indi' 
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vidua  lly  or  severally,  covenant,  promise,  or 
agree,  in  manner  and  form  as  the  plaintiffs 
have  alleged. 

2.  That  the  defendant  Stidham  did  not, 
with  defendant  Jones,  nor  did  he  individual- 
ly or  severally  at  any  time  since  the  31st 
day  of  March,  1896,  enter  into  the  retail 
grocery  business  within  1  mile  of  premises 
No.  1800,  Fourteenth  street,  northwest,  in 
said  city  of  Washington,  in  manner  and 
form  as  alleged. 

3.  That  he  did  not  with  said  Jones,  nor 
did  he  individually  or  severally,  on  the 
20th  of  April,  1896,  or  at  any  time 
since  the  .'Ust  day  of  March,  1896,  en- 
ter into  the  business  of  selling  at  retail  but- 
ter, eggs,  or  poultry,  being  a  branch  of  the 
retail  grocery  business,  and  being  also  a 
branch  or  portion  of  the  business  which  the 
defendants  had  sold  to  the  plaintiffs,  and  in 
which  the  defendants  had  been  engaged  prior 
to  the  31st  day  of  March,  1896,  etc.,  as  al- 
leged in  the  third  count  of  the  plaintiffs* 
declaration,  in  manner  and  form  as  alleged. 

4.  That  the  defendant  Stidham  did  not 
with  said  Jones,  nor  did  he  individually  or 
severally,  on  the  20th  of  April,  1896,  or  at 
any  time  since  the  31st  day  of  March,  1896, 
enter  into  the  business  of  selling  at  retail 
butter,  eggs,  poultry,  cheese,  meats,  vege- 
tables, marketing,  or  provisions,  being  a 
branch  of  the  business  which  the  defendant 
sold  to  the  plaintiffs,  in  manner  and  form  as 
alleged  in  the  fourth  count  of  the  plaintiffs' 
declaration. 

5.  The  fifth  plea  is  of  former  judgment  re- 
covered in  favor  of  the  defendant  Stidham, 
in  an  action  on  the  covenant  sued  on  in  this 
case;  but  there  was  no  evidence  offered,  so 
far  as  the  present  record  discloses,  in  sup- 
port of  that  plea,  and  it  must  therefore  be 
treated  as  wholly  immaterial  upon  this  ap- 
peal. 

Issue  was  joined  upon  all  the  pleas;  and 
upon  the  trial  it  waa  shown  in  proof  that 
the  defendant  Stidham,  after  the  sale  of  the 
store  and  goodwill  of  the  business  at  No. 
1800,  Fourteenth  street,  northwest,  carried 
on  a  business  of  selling  butter,  eggs,  poul- 
try-, and  cheese,  and  that  such  business  was 
carried  on  and  conducted  by  said  Stidham 
at  stand  No.  8,  Riggs  Market;  and  that  the 
plaintiffs  lost  a  considerable  number  of  their 
customers  by  reason  of  said  defendant  carry- 
ing on  said  business.  The  plaintiffs  gave  in 
evidence  two  business  cards  of  the  defend- 
ant Stidham.  The  first  of  which  is  as  fol- 
lows: 

"S.  H.  Stidham,  dealer  in  finest  grades 
of  Elgin  butter,  and  strictly  fresh  eggs. 

'^Residence:  1508  S  Street,  N.  W.  Stand 
No.  8,  Riggs  Market." 

The  second  card  is  as  follows: 

"S.  H.  Stidham,  poultry  dealer.  Dressed 
poultry  a  specialty.  Kesidence:  1508  S 
Street,  N.  W.     Stand:  No.  8  Riggs  Market." 

The  plaintiffs  offered  evidence  further  to 
prove,  that  at  the  time  of  the  sale  of  the 
store  and  goodwill  of  the  business  to  them 
the  defendants  had  about  seventy-five  regu- 
lar customers  who  dealt  with  the  plaintiffs 
for  a  time  after  the  sale:  that  very  soon 
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thereafter  the  plaintiffs*  said  customers  be- 
gan to  di'op  off,  and  that  the  majority  of  said 
former  customers  of  Stidham  &,  Co.  quit 
dealing  with  the  plaintiffs  from '  time  to 
time,  off  and  on;  that  the  witness  knew 
and  could  name  about  thirty-nine  regular 
customers  of  said  Stidham  &  Co.  who  dealt 
wholly  with  the  plaintiffs  for  a  time  after 
the  sale,  but  who  entirely  stopped  dealing 
with  the  plaintiffs;  that  the  business  com- 
prised dry  groceries  and  green  groceries,  in- 
cluding butter,  eggs,  cheese,  and  poultry. 
That  Stidham,  after  the  sale  to  the  plain- 
tiffs, sold  butter,  eggs,  and  poultry  from  his 
wagon  to  certain  customers  named ;  that 
witness  saw  him  at  several  places  delivering 
goods  from  his  wagon,  and  that  he  had  but- 
ter, eggs,  cheese,  and  poultry  in  it.  That 
the  distance  of  the  Riggs  market  from  the 
plaintiff's  store  is  three  squares,  and  that 
of  No.  1508,  S  street,  northwest,  is  one  and 
a  half  squares. 

The  witness,  on  cross  examination,  testi- 
fied that  he  never  knew  the  defendant  Jones 
to  engage  in  business  after  the  sale  to  the 
plaintiffs;  that  the  customers  who  left  the 
plaintiffs  discontinued  all  purchases  from 
them;  that  he  had  never  known  Stidham 
to  sell  sugar,  coffee,  meats,  or  any  other 
articles  than  butter,  eggs,  cheese,  and  poul- 
try, after  the  sale  of  the  store  and  goodwill 
to  the  plaintiffs. 

Upon  the  evidence  offered  by  the  plaintiffs 
the  defendant  moved  the  court  to  instruct 
the  jury  to  return  a  verdict  for  the  defend- 
ant, and  that  instruction  was  given  and 
the  verdict  returned  for  the  defendant  ac- 
cordingly. The  judgment  was  entered  there- 
on and  the  plaintiffs  have  appealed. 

The  specific  ground  upon  which  the  ruling 
of  the  court  below  was  founded  is  not  stat- 
ed in  the  bill  of  exception;  but  it  seems  to 
be  conceded  by  both  sides  that  the  view  upon 
which  the  court  acted  in  withdrawing  the 
case  from  the  jury  was,  that  the  covenant 
sued  on  was  not  broken  by  the  acts  and 
conduct  of  Stidham  alone;  that  as  the  cove- 
nant in  terms  was  joint,  and  provided  only 
against  the  joint  acts  of  both  Stidham  and 
Jones,  to  entitle  the  plaintiffs  to  recover  it 
was  incumbent  upon  them  to  show  that  the 
breach  complained  of  was  committed  by  the 
joint  act  or  acts  of  both  Stidham  and  Jones ; 
and  without  evidence  to  that  effect  no  re- 
covery could  be  had  against  Stidham  for 
acts  committed  by  him  alone.  That  is  to 
say,  the  acts  of  one  are  not  to  be  construed 
as  the  acts  of  both  under  the  covenant. 
Whether  this  is  the  proper  construction  of 
the  covenant  is  the  first  and  principal  ques- 
tion in  the  case. 

There  can  be  no  question  but  that  the  cove- 
nant sued  on  is,  by  its  terms,  a  joint  cove- 
nant, and  not  joint  and  several.  But  does 
it  follow  that  it  requires  the  joint  act  of 
both  defendants  in  order  to  constitute  a 
breach  of  this  covenant?  A  joint  covenant 
does  not  necessarily  mean  a  joint  act  to 
incur  liability  under  it.  The  covenant  is 
negative  in  form,  that  is  to  .say,  that  the 
party  of  the  first  part  "shall  not  enter  into 
the  retail  grocery  business  for  the  period  of 
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five  years,  within  1  mile/'  etc.  The  covenant  is 
not  "that  the  party"  shall  not  as  partners, 
and  only  as  partners,  enter  into  the  retail 
grocery  business,  but  they  ioii/tly  obligated 
themselves  that  they  will  not  enter  into 
such  business.  They  ceased  to  be  partners 
from  the  time  of  selling  out  their  business 
to  the  plaintiffs.  To  say  that  there  could 
be  no  violation  of  the  covenant  except  by  the 
joint  acts  of  the  defendants  as  and  in  their 
character  of  partners  would  seem  at  once  to 
deprive  the  plaintiffs  of  all  substantial  bene- 
fit and  protection  of  the  covenant^  by  rea- 
son of  the  easy  manner  in  which  it  could 
be  evaded.  If  such  be  the  construction  of 
the  covenant,  both  Stidham  and  Jones,  act- 
ing separately  and  individually,  could  each 
establish  a  place  for  carrying  on  the  grocery 
business,  within  a  block  of  the  plaintiff's 
store,  with  entire  impunity.  Such  could 
never  have  been  the  intention  of  the  parties. 
The  violation  of  the  spirit  and  substantial 
meaning  of  the  covenant  by  one  of  the  de- 
fendants is  a  violation  by  both  and  for  which 
both  are  liable.  The  authorities  seem  to  be 
clear  to  the  effect  that  any  number  of  per- 
sons may  bind  themselves  jointly  for  the 
performance  of  one  entire  duty,  and  so  be- 
come sureties  for  one  another  for  the  per- 
formance of  the  thing  contracted  to  be  done. 
[Cabell  V.  Vaughan]  1  Wms.  Saund.  291 
b,  note  4;  1  Addison,  Oontr.  38,  39.  The 
substance  of  the  covenant  ought  not  to  be 
sacrificed  to  a  dry  technicality  without  rea- 
son, as  would  certainly  be  the  case  if  one, 
or  both  of  the  defendants  separately  could 
do  what  the  defendant  Stidham  has  done 
without  incurring  liability  under  the  cove- 
nant. 

There  are  decided  cases  that  fully  support 
the  contention  of  the  plaintiffs.  The  case 
of  Kramer  v.  Old,  119  N.  C.  1,  34  L.  R,  A. 
389,  25  S.  E.  813,  was  where  there  was  a 
sale  of  a  mill  by  partners,  and  the  joint 
stipulation  on  their  part  was  "that  they  will 
not  continue  business  of  milling  in  the  vicin- 
ity of  Elizabeth  City  after  the  first  day  of 
September,  1891,  and  the  full  completion  of 
this  agreement."  In  that  case  it  was  held 
-to  be  a  violation  of  the  contract  for  any 
one,  or  all  of  the  vendors  to  take  stock  in, 
help  to  organize,  or  manage  a  corporation 
formed  to  compete  with  the  purchaser  of 
the  mill  in  such  business.  It  was  also  held 
to  be  a  violation  of  the  contract  for  the  pro- 
hibited parties  to  furnish  machinery  or  capi- 
tal, or  a  portion  of  either,  in  lieu  of  stock, 
in  a  corporation  organized  with  a  view  of 
competing  with  the  person  protected  by  his 
contract  against  such  injury.  The  court  in 
that  case  proceeded  upon  the  ground  that 
a  reasonable  and  fair  construction  of  the 
restrictive  stipulation  fully  warranted  the 
judgment  against  the  defendants. 

In  the  case  of  Boutelle  v.  Smith,  116 
Kass.  Ill,  a  firm  of  two  bakers  sold  their 
business  and  goodwill  to  another  firm,  with 
an  obligation  that  they  would  not  enter  into 
the  business  within  a  limited  area  and  time. 
One  of  the  vendors  engaged  as  a  clerk  with 
a  third  person  having  his  store  or  place  of 
business  outside  of  the  limited  area,  but 
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such  clerk  drove  a  wagon  over  his  former 
routes  and  sold  and  delivered  bread  to  his 
former  customers.  This  was  held  to  con- 
stitute a  breach  of  the  contract  and  to  ren- 
der both  vendors  liable  for  the  acts  of  the 
one.  The  court,  speaking  by  Mr.  Chief  Jus- 
tice Gray,  said:  "The  acts  of  one  of  the 
defendants  offered  to  be  proved  at  the  trial, 
were  a  clear  breach  of  their  joint  obliga- 
tion;" citing  case  of  Angier  v.  Webber,  14 
Allen,  211,  92  Am.  Dec.  748. 

The  case  of  Weatem  Dist,  Warehouse  Co, 
V.  Hobson,  96  Ky.  650,  29  S.  W.  308,  was  a 
suit  instituted  against  Hobson  and  others 
for  damages,  and  to  restrain  Hobson  from 
carrying  on  the  tobacco  business  in  Padu- 
cah  or  in  that  vicinity,  in  violation  of  a  stip- 
ulation in  restraint  of  such  business.  The 
bill  of  sale  of  Hobson  k  Co.,  by  which  they 
disposed  of  their  warehouse  business,  con- 
tained this  provision:  "And  also  all  our 
goodwill  in  said  warehouse  business  as  mem- 
bers of  the  firm  of  H.  H.  Hobson  k  Co.,  or 
as  individuals ;  and  we  agree  with  said  com- 
pany not  to  engage  in  said  business,  directly 
or  indirectly,  for  a  period  of  ten  years  from 
this  date."  This  provision  of  the  contract 
of  sale  was  violated  by  the  individual  acts 
of  Hobson  alone.  The  court  of  appeals  held 
th^  the  plaintiff  was  entitled  to  redress  for 
such  violation  of  the  contract  of  sale,  and 
in  their  opinion  stated  the  case  as  follows: 
"It  appears  that  appellees  were  the  owners 
of  a  tobacco  warehouse  in  Paducah,  and  had 
built  up  quite  a  large  trade  in  that  vicinity/ 
Some  time  prior  to  March  14,  1892,  the  ap- 
pellant purchased  the  property  and  goodwill 
of  the  appellees,  and  also,  as  alleged,  con- 
tracted and  agreed  with  them  that  they, 
(appellees)  would  not  enter  into  said  busi- 
ness directly  or  indirectly  for  ten  years.  Ap- 
pellees executed  deed  of  conveyance  to  ap- 
pellant for  said  property,  but  afterward  ap- 
pellee Hobson  engaged  in  the  same  business, 
in  the  city  of  Paducah,  and  within  less  than 
five  years  from  the  sale."  For  this  viola- 
tion of  the  contract  by  the  acts  of  Hobson 
alone,  his  co-contractors  and  obligors  were 
held  liable.  See  also  the  case  of  Stark  v. 
Noble,  24  Iowa,  71,  where  the  same  princi- 
ple is  maintained. 

It  is  urged  on  behalf  of  the  defendant 
Stidham,  that  the  cases  of  Boutelle  v.  Smith 
and  Western  Dist,  Warehouse  Co.  v.  Hob- 
son do  not  apply  to  this  case,  because  they 
were  cases  where  the  contract  was  both 
joint  and  several.  But  whether  that  be  the 
case  or  not  is  wholly  immaterial  in  the  ap- 
plication of  those  cases  to  the  present.  In 
those  cases  the  court  enforced  the  joint  ob- 
ligation of  the  parties,  for  the  separate  vio- 
lation by  one  of  them,  treating  all  as  equal- 
ly and  jointly  bound  for  breaches  commit- 
ted by  one  or  more  of  them,  by  virtue  of  the 
joint  term  in  the  contract. 

2.  The  validity  of  the  covenant  sued  on 
is  not  questioned,  and  could  not  be,  upon 
the  settled  doctrine  upon  the  subject  as  laid 
down  by  the  Supreme  Court,  in  the  case  of 
Gibbs  V.  Consolidated  Qas  Co.  130  U.  S.  396, 
409,  32  L.  ed.  979,  984,  9  Sup.  Ct.  Rep.  553. 
That  being  so,  the  only  remaining  question 
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is,  whether  the  faets  of  the  case  as  proved 
by  the  plaintiffs  were  suflicient  to  require 
the  case  to  be  submitted  to  the  jury  for 
their  consideration,  to  establish  a  breach  of 
the  covenant.  Did  the  defendants  or  either 
of  them  enter  into  the  retail  grocery  busi- 
ness, within  the  time  and  area  prescribed? 
To  answer  this  question  in  the  affirmative 
it  does  not  require  that  it  be  shown  that  the 
defendant  had  a  regular  store,  or  that  he 
retailed  all  the  articles  that  had  been  kept 
and  retailed  from  the  store  sold  to  the  plain- 
tiffs. If  a  material  and  substantial  part 
of  such  articles  were  retailed  and  sold  by 
the  defendant  within  the  prescribed  limits, 
that  would  constitute  a  breach  of  the  cove- 
nant, provided  it  comes  within  the  defini- 
tion of  a  retail  grocery  business.  The  de- 
fendant is  responsible  if  he  served  custom- 
ers within  the  prescribed  limits,  although 
he  might  have  no  residence,  shop,  or  place 
of  business  within  such  limits.     Turner  v. 


Evans,  2  El.  &  Bl.  .'512;  Brampton  v.  Bed- 
does,  13  C.  B.  N.  S.  538.  He  must,  however, 
have  entered  into  and  carried  on  a  retail 
grocery  business.  What  constitutes  a  re- 
tail grocery  business  is,  to  a  larg<»  extent, 
a  matter  of  fact,  and  must  be  determined  by 
a  jury,  under  proper  instructions  from  the 
court,  as  to  the  meaning  and  construction 
of  the  contract.  We  think  the  evidence  in 
this  case  was  of  a  nature  proper  to  have 
been  submitted  to  the  jury  upon  the  ques- 
tion as  to  whether  a  breach  of  the  covenant 
had  been  committed,  and  if  breach  had  been 
found  to  have  beeh  committed,  as  to  the 
quantum  of  damages. 

Upon  the  whole,  we  think  there  was  error 
in  the  ruling  of  the  court  below,  in  taking 
the  case  from  the  jury,  and  we  must  there- 
fore reverse  the  judgment  and  remand  the 
case  for  a  new  trial;  and  it  is  so  ordered. 

Judgment  reversed,  and  cause  remanded. 


MISSISSIPPI  SUPREME  COURT. 


John  WHITLEY,  Appt., 

V. 

STATE  of  Mississippi. 


( 


.Miss. 


) 


1.  A  confession  made  by  one  accused 
of  murder,  under  threats  that  he  would 
be  delivered  back  to  a  mob  unless  he  con- 
fessed, is  Incompetent,  and  should  not  be  ad- 
mitted In  evidence. 

2.  Proof  of  the  findfnar  of  a  sack  of 
money  at  the  place  designated  by  one  who, 
under  threats  of  being  delivered  back  to  a 
mob,  confessed  to  having  committed  a  murder 
and  to  having  hidden  a  sack  of  money  taken 
from  the  body  at  a  certain  place,  Is  inad- 
missible where  neither  money  nor  sack  was 
Identified  as  belonging  to  the  murdered  man. 

8.  A  confession  made  the  day  follOTF- 
fnar  a  prior  confession  which  was  in- 
duced by  threats  cannot  be  received  In  evi- 
dence, unless  it  Is  shown  that  the  influence 
which  Induced  the  flrst  confession  had  been 
entirely  destroyed. 

(November  12,  1900.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  De  Soto  Ckiunty 
convicting  him  of  murder.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Farley  Sc  I«auderdale,  for  ap- 
pellant: 

The  first  confession  was  not  voluntary,  anJ 
should  have  been  ruled  out. 

State  v.  Youn^f,  52  La.  Ann.  478,  27  So. 
50:  State  v.  Berry,  50  La.  Ann.  1309,  24  So. 
329. 

The  following  day  the  sheriff  carried  de- 
fendant, without  any  guard  but  himself  an<l 
one  deputy,  to  the  place  of  killing,  in  the 
very  midst  of  the  homes  of  the  parties  who 
the  day  before  constituted  the  mob,  and  there 
pumped  from  him  a  repetition  of  what  he 
said  the  day  before;  there  while  he,  defend- 
ant, no  doubt  was  looking  every  minute  for 
the  mob  to  appear  and  recapture  him,  or, 
peradventure,  thought  that  these  very  offi- 
cers would  turn  him  over  to  the  mob  if  he 
should  make  a  different  statement.  This 
was  not  a  voluntary  confession. 

Greenl.  Ev.  §  219;  State  v.  Young,  52  La. 


Note. — AdmissibUitu  of  evidence  obtained  by 
aid  of  an  involuntary  or  inadmissible  confes- 
sion, 

I.  In  general. 
II.  Necessity  of  identifying  things  found. 

The  authorities  are  very  conflicting  as  to  the 
admlsaibility  of  a  confession  otherwise  Inad- 
missible, where  facts  disclosed  thereby  are  found 
to  be  true ;  some  holding  that  the  entire  con- 
fession is  thereby  rendered  admissible,  some  that 
only  the  part  relating  to  such  facts  Is  admis- 
sible, aud  some  that  no  part  of  the  confession 
Is  admissible;  but  almost  all  agree  that  the 
facts  discovered  by  aid  of  the  confession  are 
themselves  admissible,  and  that  evidence  is  also 
admissible  to  show  they  were  discovered  in  con- 
sequence of  the  confession ;  a  few  statements 
being  found  to  the  effect  that  If  the  confession 
was  obtained  by  criminal  violence  the  facts  dis- 
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covered  might  not  be  admissible,  and  some  ex- 
pressions to  the  effect  that  if  the  confession 
was  improperly  obtained  by  violence  or 
otherwise  the  facts  discovered  by  means  thereof 
onght  not  to  be  admitted.  Almost  the  only 
exception,  however,  to  the  admissibility  of  sucb 
evidence  is  where  the  thing  discovered  Is  not 
identified,  although  some  cases  hold  that  the 
confession  Itself  sufflclently  identifies  the  prop- 
erty, and  in  others  the  question  of  identity  does 
not  seem  to  have  been  raised. 

I.  In  general, 

'As  above  stated,  evidence  discovered  by  aid 
of  Inadmissible  confessions  is  usually  held  to 
be  admissible.  Thus,  in  2  Hawk.  P.  C.  chap. 
46,  9  3,  note  2,  It  was  stated  that  although  a 
confession  obtained  by  the  flattery  of  hope,  or 
the  impressions  of  fear,  Is  Inadmissible,  yet,  ff 
any  facts  arise  in  consequence  of  such  a  con* 
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Ann.  478,  27  So.  50;  Slate  v.  Auguste,  60 
La.  Ann.  488,  2a  So.  612. 

Mr,  Monroe  MoCliirK»  Attorney  Oen- 
eral,  for  y>e  State: 

When  the  confession  is  made  under  such 
influences,  and  followed  up  by  such  a  demon- 
stration on  the  part  of  the  accused,  as  make 
the  confession  absolutely  true,  the  reason  for 
the  rule  excluding  involuntary  confessions 
U  gone,  and  every  sensible  reason  for  admit- 
ting and  believing  it  is  presented. 

1  Wharton,  Grim.  Ev.  695;  1  Greenl.  Ev. 
232. 

The  money  of  the  deceased  was  not  only 
found  by  tbe  voluntary  acts  of  the  accused 
and  by  accused  himself,  but  it  was  thorough- 
ly identified. 

Bclote  v.  State,  36  Miss.  96,  72  Am.  Dec. 
163;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  551. 

Terraly  J.,  delivered  the  opinion  of  the 
court: 
John  Whitley  was  sentenced  to  be  hanged 


by  the  circuit  court  of  De  Soto  county,  and 
he  appeals  from  the  judgment  of  the  court. 
Meriwether  and  Gore,  the  latter  being  dep- 
uty sheriff,  rescued  the  defendant  from  the 
hands  of  a  mob,  and  held  him  in  custody  for 
the  murder  of  Brice  Martin.  On  the  day  of 
the  arrest,  upon  the  threat  of  Meriwether 
and  Gore  to  deliver  him  back  to  the  mob  un- 
less he  should  confess  to  the  killing  of  Mar- 
tin, and  upon  their  assurance  that  the  mob 
would  kill  him  if  delivered  to  them*  the  de- 
fendant made  a  circumstantial  statement  of 
the  killing  of  the  deceased  without  any  prov- 
ocation, and  of  getting  from  Martin's  per- 
son a  sack  containing  $6.50  or  $7.50,  and  of 
hiding  the  money  at  a  certain  place  designa- 
ted by  him,  and  known  to  them,  where  the 
next  day  the  sack  and  money  were  found. 
These  confessions  were  adroitteid  by  the  court 
as  being  freely  and  voluntarily  given,  and  proof 
also  was  made  as  to  the  finding  of  the  sack 
and  money  where  the  prisoner  stated  them 
to  be,  upon  which  much  value  seems  to  be 


fcsslon  they  may  be  ^ven  in  evidence,  as  they 
must  be  immutably  the  same. 

And  whatever  acts  are  done,  or  facts  arise. 
In  consequence  of  a  confession  improperly  ob- 
tained, are  admissible,  although  the  confession 
Itself  Is  not.  Mosey's  Case,  1  Leach  C.  L.  2U5, 
note;  Spicer  v.  State,  69  Ala.  159,  obiter;  Jones 
T.  State.  75  Ga.  825 ;  Daniels  v.  State,  78  Ga. 
08,  and  White  v.  State.  3  Heisk.  338. 

And  that  the  fact  was  found  in  consequence  of 
the  information  given.    Warren  v.  State,  29  Tex. 

In  Harvey's  Case,  2  East,  C.  L.  658,  Lord 
Fldon  said  that  when  the  knowledge  of  any 
fact  was  obtaineO  from  a  prisoner  under  such 
a  promise  as  excluded  the  confession  from  being 
l^ven  In  evidence  he  should  direct  an  acqui^^tal 
unless  the  fact  itself  which  was  proved  would 
have  been  sufficient  to  warrant  the  conviction 
wltbout  the  confession. 

Any  facts  discovered  in  consequence  of  an 
fnadinissible  confession  are  admissible,  notwlth- 
ftandlng  such  confession.  United  States  v. 
Hunter,  1  Cranch,  C.  C.  317,  Fed.  Cas.  No. 
15,424  ;  Walrath  v.  State,  8  Neb.  80. 

And  in  King  v.  Lockhart,  1  Leach,  C.  L. 
386,  2  East,  C.  L.  658,  the  court  said  that 
the  law  was  clearly  settled  that,  although  a 
confession  improperly  obtained  cannot  be  given 
in  evidence,  yet  it  cannot  require  the  rejection 
of  tbe  evidence  of  other  witnesses  obtained  in 
cnnseqiience  of  such  a  confession.  In  this  case 
tbe  stolen  property  had  been  sold  by  the  de- 
fendant, and  he  confessed  the  fact  and  the 
name  of  the  purchaser,  who  was  called  to  prove 
that  he  bad  received  the  property  from  de- 
fendant. 

In  Brister  v.  State,  26  Ala.  107,  the  court 
Ptates,  arffuendo,  the  general  rule  that  if,  in 
consequence  of  a  confession  improperly  ob- 
tained, the  body  of  the  person  murdered,  or 
any  other  material  fact,  is  discovered,  it  may 
be  shown  that  such  fact  was  discovered  con- 
formably to  the  information  given. 

And  Thurteirs  Case,  cited  In  Joy  on  Confes- 
■ions.  84,  states  that,  although  a  confession  ol>- 
tained  by  means  of  promises  or  hopes  held  out 
<*oald  not  be  used  against  defendant,  the  fact 
that  goods  were  recovered  or  a  corpse  found  In 
atnsnquenc^e  of  the  confession,  and  at  the  place 
mentioned  therein,  is  receivable  in  evidence. 

And  In  Walker  v.  State,  2  Tex.  App.  326, 
tbe  court  said  that  when  a  prisoner  makes  a 
stat4»ment  of  facts,  and  in  consequence  of  such 
information  tbe  property  stolen,  the  bloody 
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clothes  of  the  defendant,  or  the  instrument 
with  which  he  says  the  offense  was  committed, 
or  any  other  material  fact  is  discovered,  such 
confession  together  with  the  statement  itself 
is  admissible. 

And  in  State  v.  Douglass,  20  W.  Va.  770,  the 
court  states  that  while  there  is  a  diversity  of 
opinion  as  to  whether  the  confession  itself  Is 
admlssiDle  when  corroborated  by  finding  the 
stolen  goods  or  dead  body  where  defendant  said 
it  would  be  found,  all  agree  that  the  fact 
when  and  where  the  property  or  body  was  found 
is  admissible,  no  matter  how  the  information 
was  obtained. 

And  a  similar  statement  is  found  in  State  v. 
Baker,  33  W.  Va.  319,  10  S.  B.  639. 

Where  stolen  goods  are  found  in  the  place 
indicated  by  defendant  in  his  confession,  such 
fact  is  admissible,  even  though  the  confession 
was  improperly  obtained.  Garrard  v.  State,  50 
Miss.  152;  State  v.  George,  15  La.  Ann.  145; 
McGIothiin  V.  State,  2  Coldw.  223;  Stage's 
Case,  5  N.  Y,  City  Hall  Rec.  177 :  People  v.  Hoy 
Yen,  34  Cai.  176;  Gates  v.  People,  14  111.  433, 
obiter :  Rector  v.  Com.  4  Ky.  L.  Rep.  323 : 
State  V.  Winston,  116  N.  C.  990.  21  S.  E.  37  : 
State  V.  Mortimer,  20  Kan.  93 ;  Strait  v.  State. 

!  43   Tex.  486 ;   Hudson  v.   State,   9  Yerg.   408 ; 

'  Yates  v.  State,  47  Ark.  172,  1  S.  W.  65. 

I      Or  that  they  were  found  In  the  possession  of  a 

I  particular    person    soon    after    the    burglary. 
Murphy  v.  State,  63  Ala.  1. 

Or  In  possession  of  the  accused.  King  v. 
Warickshall,  1  Leach,  C.  L.  263. 

Where  defendants,  charged  with  stealing 
horses,  in  an  involuntary  confession  state  where 
and  with  whom  they  may  t)e  found,  and  they 
are  found  accordingly,  the  facts  and  circum- 
stances so  ascertained  are  to  be  considered  by 
the  Jury  In  determining  the  guilt  of  defendants. 
Selvidge  v.  State,  30  Tex.  60, 

The  fact  that  defendant  conducted  witnesses 
to  the  place  where  the  stolen  property  was 
concealed  is  admissible  against  him.  although  he 
was  Induced  to  make  his  confession,  and  such 
disclosure,  by  threats,  and  by  being  hung  to  the 
limb  of  a  tree.    People  v.  Ah  Ki,  20  Cal.  178. 

The  offer  of  the  accused  to  conduct  those  hav- 
ing him  under  arrest  to  the  place  where  the 
stolen  goods  were  concealed,  and  the  discovery 
of  the  goods  at  such  place,  are  admissible, 
though  the  offer  was  preceded  by  an  assurance 
that  it  would  be  best  for  hirb  to  te)i  all  he 
knew  about  the  matter.  Banks  v.  State,  84 
Ala.  430,  4   So.  382. 
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set  by  the  prosecution.  On  the  next  day 
after  the  making  of  the  first  confession, 
while  going  out  to  get  the  money  and  sack 
hidden  by  the  defendant,  being  in  charge  of 
Sheriff  Williamson  and  of  deputy  Sheriff 
Gore  and  Meriwether,  to  which  two  last- 
named  persons  the  first  confession  had  been 
made,  the  defendant,  at  the  insistence  of 
Gore,  made  a  second  confession,  both  to  Gore 
and  to  Williamson,  of  the  killing  of  Martin, 
without  any  cause,  except  that  Martin 
"fussed"  at  him  for  spitting  upon  him. 
Gore  says  that  he  assured  Whitley  that  he 
was  safe  from  the  mob,  and  insisted  that  he 
should  then  tell  the  truth  of  the  matter  to 
him  and  to  the  sheriff;  but  it  is  to  be  noted 
that  the  parties  then  were  in  search  of  evi- 
dence to  corroborate  and  fortify  the  vicious 
confession  of  the  day  before.  There  was 
other  evidence  in  the  case  not  necessary  to  be 
here  recited. 
^     Before  the  case  was  submitted  to  the  jury, 


the  court  excluded  the  confession  of  Whitley 
made  on  the  day  of  his  arrest,  but  refused 
to  exclude  the  evidence  relating  to  the  find- 
ing of  the  money  and  sack  containing  it, 
which  Whitley  said  he  had  gotten  from  the 
person  of  the  deceased,  and  had  hidden,  and 
which  was  found  where  he  said  it  had  been 
hidden.  Tlie  motion  of  the  defendant  to  ex- 
clude the  confessions  made  the  day  next 
after  the  arrest  was  overruled. 

The  court  properly  excluded  the  confes- 
sions made  to  Meriwether  and  Gore  under 
threitt  to  deliver  him  back  to  the  mob  unless 
he  should  confess.  It  was  incompetent.  It 
should  not  have  been  admitted  in  the  first 
instance,  but  should  have  been  promptly  re- 
jected when  offered,  before  reaching  the  ears 
of  the  jury.  It  was  but  tardy  justice  to  ex- 
clude this  evidence  upon  a  second  objection 
to  it.  after  its  baleful  influence  had  affected 
the  minds  of  the  jury ;  but  what  relation  the 
sack  and  money,  concerning  whidi  the  evi- 


In  Belote  v.  State,  36  Miss.  06,  72  Am.  Dec. 
163,  the  court  held  that,  although  a  confes- 
sion had  been  Improperly  obtained  by  means 
of  an  agreement  not  to  prosecute  If  the  stolen 
money  were  returned,  rendering  the  confes- 
sion inadmissible,  the  fact  that  the  accused 
went  to  the  place  where  he  confessed  the  money 
was  hidden  and  got  a  part  of  it  is  admissibie, 
as,  when  the  acts  of  the  accused  point  out 
and  produce  the  stolen  property  In  its  place 
of  concealment,  that  fact  speaks  for  itseif,  and 
iR  Inconsistent  with  the  idea  both  of  falsehood 
and  of  innocence. 

Where  defendant  confesses,  although  under 
duress,  to  having  stolen  the  property  In  ques- 
tion, and  states  that  It  Is  concealed  In  a  certain 
place,  and  points  it  out  to  the  witness,  evidence 
Is  admissible  that  in  consequence  of  such  state- 
ments the  witness  and  defendant  went  to  the 
place  indicated,  and  that  defendant  pointed  out 
such    property.      State   v.    Llndsey,    78    N.    C. 

490. 

In  Van  Buren  v.  State,  24  Miss.  516,  a  slave 
was  charged  with  stealing,  and  after  being 
whipped  and  threatened  with  another  whipping 
he  confessed  that  he  had  stolen  certain  articles 
and  where  they  could  be  found,  and  accompanied 
the  person  to  whom  he  made  the  confession  to 
the  place,  and  showed  him  the  articles  taken. 
The  court  stated  that  no  objection  was  made  to 
the  admission  of  the  part  of  the  evidence  de- 
tailing defendant's  conduct  and  action  in  point- 
ing out  -the  articles,  and  that  they  were  cer- 
tainly facts  competent  to  be  proved,  but  held 
that  the  part  of  the  confession  relating  to  the 
time  and  manner  In  which  he  alleged  having 
obtained  them  was  inadmissible. 

Where  the  accused,  upon  a  promise  that 
he  shall  not  be  prosecuted,  confesses  his  gailt 
and  selects  and  returns  the  stolen  lumber,  the 
fact  that  he  selects  such  lumber  Is  evidence 
against  him.  United  States  v.  Richard,  2 
Cranch  C.  C.  439,  Fed.  Cas.  No.  16,154. 

The  fact  that  accused  charged  with  theft 
of  gold  dust  delivered,  as  part  of  a  confession 
Improperly  obtained,  gold  dust  to  n  certain  per- 
son, representing  It  to  be  that  which  was 
stolen,  Is  admissible,  but  not  his  accompanying 
declaration  that  the  gold  dust  was  taken  by  him. 
Beery  v.  United  States.  2  Colo.  186. 

Where  defendant  is  Induced  by  promises  or 
threats  to  show  the  prosecutor  where  he  had 
concealed  the  stolen  articles,  but  denies  all  guilt 
In  the  matter,  claiming  that  he  received  them 
from  another  not  knowing  that  they  bad  l>een 
fitolen.  evidence  of  such  concealment  and  dls- 
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closure  leading  to  the  discovery  is  admissible 
against  him.    Rice  v.  State.  3  Helsk.  216. 

In  State  v.  Brick,  2  Harr.  (Del.)  630,  the 
court,  on  a  trial,  for  stealing  bank  notes,  part 
of  which  were  found  In  pursuance  of  defend- 
ant's confessions,  charged  that,  although  a  con- 
fession made  under  promise  of  favor,  or  threats. 
Is  Inadmissible,  yet,  where  the  confesalon  leads 
to  the  discovery  of  stolen  property,  or  produces 
a  development  of  acts  which  per  »e  prove  the 
guilt  of  the  party,  such  facts  are  to  be  con- 
sidered by  the  Jury. 

And  In  Tucker's  Case,  6  N.  Y.  City  Hall  Rec. 
164,  the  court  in  Its  charge  stated  that,  although 
a  confession  made  under  promises  of  favor  Is 
Inadmissible,  yet,  if  property  Is  found  by  rea- 
son of  the  confession  and  by  the  showinir  of 
the  prisoner,  such  fact  Is  admissible.  In  this 
case  defendant  was  charged  with  stealing  a  piece 
of  silk,  and  confessed  the  theft,  and  told  to 
whom  she  had  sold  the  different  pieces  into 
which  the  original  piece  had  been  cut,  and  all 
of  It  was  recovered. 

And  In  Jackson's  Case,  1  N.  Y.  City  Hall 
Rec.  28,  the  court  In  its  charge  to  the  Jury 
stated  that,  although  a  confession  made  In 
consequence  of  promises  of  favor  Is  inadmissible. 
yet  If  it  leads  to  other  facts  which,  Independ- 
ent of  the  confession,  are  sufficient  to  establish 
defendant's  guilt,  such  facts  are  admissible. 
In  this  case  the  prisoner,  on  being  charged 
with  theft  by  the  owner  of  the  property  and 
promised  that  nothing  more  would  be  said  if 
she  confessed,  acknowledged  that  she  had  paid 
money  to  a  specified  person,  and  the  latter** 
wife  stated  that  an  amount  al>out  equal  to 
the  amount  of  money  stolen  had  been  paid  her 
by   defendant. 

Where  defendant,  charged  with  arson,  con> 
fessos  under  the  influence  of  hope  and  fear, 
and  as  part  of  the  confession  points  out  the 
place  where  goods  supposed  to  have  l>een  taken 
from  the  store  while  on  fire  were  concealed,  at 
which  place  they  are  found.  It  Is  competent  to 
prove  that  he  stated  where  they  might  be  found, 
and  that  they  were  found  at  the  place  Indicated. 
Deathrldge  v.  State,  1  Sneed,  76. 

In  Speights  v.  State,  1  Tex.  App.  661,  defend- 
ant was  charged  with  the  theft  of  a  horse.  The 
court  held  that  a  statement  by  him  that  the 
saddle  used  on  such  horse  was  concealed  In 
a  specified  place,  and  that  It  was  found  there, 
was  admissible,  as  It  conduced  to  show  de- 
fendant's guilt  of  the  theft  of  the  horse. 

In  Reg.  V.  Oould,  0  Car.  &  P.  364.  defendant 
charged   with   burglary  made  a  canfesslon   la 
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Jence  was  not  excluded,  had  to  the  case,  it 
is  difficult  to  see.  The  finding  of  the  sack 
and  money  where  Whitley  said  they  could 
be  found  is  certainly  no  more  nor  stronger 
evidence  than  if  found  upon  his  person. 
Neither  money  nor  sack  was  identified,  and 
if  they  had  been  found  on  the  person  ^f 
Whitley  they  proved  nothing.  The  admis- 
sion of  the  circumstances  relating  to  the 
money  and  sack  containing  it  is  not  justified 
by  anything  said  by  the  court  in  Belote'a 
Case,  30  Miss.  96,  72  Am.  Dec  163. 

It  is  said  that  the  confession  made  the 
(lay  after  the  arrest  to  Gore,  the  deputy 
sheriff,  to  whom  on  the  day  before  he  had 
confessed  under  a  threat  of  handing  him  over 
to  the  mob  if  he  did  not  confess,  and  his 
confession  made  at  the  same  time  or  on  the 
saxoe  day  to  Sheriff  Williamson,  at  the  in- 
Aisteacz  of  Gore,  should  be  excluded,  because 
it  is  not  shown  that  the  influence  of  the 
threats  of  the  day  previous  had  ended  or  had 


ceased  to  operate;  and  the  court  is  of  the 
opinion  that  the  objection  is  well  taken,  and 
that  said  confessions  should  have  been  ex- 
cluded. The  second  confession  was  made  the 
next  day  after  the  first,  and  while  the  par- 
ties to  whom  it  was  made  were  in  quest 
of  circumstances  to  fortify  the  first  one,  and 
there  is  ground  to  suppose  the  influence  first 
operating  upon  the  defendant's  mind  was 
still  affecting  it.  Where  a  confession  is 
made  under  the  influence  of  threats,  such 
influence  is  presumed  to  continue  until  re- 
moved by  evidence,  and  a  subsequent  confes- 
sion will  not  be  received  unless  the  influence 
of  the  first  confession  is  shown  to  have  been 
totally  done  away  with  by  a  warning  of  the 
consequences  of  a  confession  or  by  other 
means.  1  Greenl.  Ev.  5  221 ;  Peter  v.  State, 
4  Smedes  &  M.  31 ;  Van  Buren  v.  State,  24 
Miss.  516:  Simon  v.  State,  37  Miss.  288. 
Reversed  and  remanded. 


which  he  referred  to  having  thrown  a  lantern 
into  a  certain  pond.  It  was  shown  that  the 
lantern  was  found  there,  and  the  court  also 
admitted  so  much  of  the  statement  as  referred 
to  throwing  It  into  the  pond. 

Where  a  confession  was  made  which  Is  Inad- 
missible because  induced  by  promises,  the  fact 
that  the  oflEIcer  to  whom  It  was  made  went  to  a 
Iiawn  office  In  consequence  thereof  and  found 
rhe  stolen  watch  Is  admissible,  the  conrt  stat- 
ing that  undoubtedly  If  the  prisoner  had  re- 
quested he  would  have  been  entitled  to  have 
so  much  of  the  confession  as  related  to  the 
fads  so  discovered  given  In  evidence.  Duffy 
▼.  People.  26  N.  Y.  588. 

Where  the  accused  stated  that  he  had  pawned 
a  uatch  taken  from  the  murdered  man  at  a 
npecifled  pawn  shop,  where  It  was  found  In 
pursuance  of  such  statement,  the  statement.  In 
connection  with  evidence  Identifying  the  watch 
and  showing  that  It  was  found  In  pursuance 
of  the  statement  at  the  place  described,  Is  ad- 
missible. State  V.  Willis,  71  Conn.  293,  41 
Atl.  820. 

Although  n  confession  made  after  an  admoni- 
tion hj  the  prosecutor  that  It  would  be  better 
to  confess  is  Inadmissible,  the  prosecutor  may 
prove  that  the  prisoner  brought  to  him  a 
guinea  and  a  note  which  he  gave  up  as  the 
guinea  and  one  of  the  two  notes  stolen.  Rex 
V.  GrifRn.  Ritas.  &  R.  C.  C.  152. 

One  of  the  Judges  dissented  In  this  case  on 
(be  ground  that  the  production  was  alone  ad- 
missible, and  not  the  statement  that  the  note 
produced  was  one  of  the  notes  stolen. 

Where  the  accused  confessed  to  the  killing  of 
ber  daughter's  new-bom  child,  and  showed  where 
it  wes  burled,  that  part  of  the  confession  relat- 
ing thereto  and  the  discovery  of  the  body  are 
admissible.  Gregg  v.  State,  106  Ala.  44,  17 
So.  321. 

Where  the  accused  as  part  of  his  confession 
stated  where  the  deceased  was  concealed,  par- 
tially covered  with  leaves,  and  the  body  was 
found  as  described,  that  part  of  the  confession 
And  the  fact  of  discovery  are  admissible 
though  the  confession  was  not  voluntary.  Lowe 
▼.  State,  8S  Ala.  8,  7  So.  77. 

In  Cain's  Case,  1  Craw.  &  D.  C.  C.  37,  cited 
la  2  Heard,  Lead.  Crim.  Cas.  617,  defendant 
was  charged  with  concealing  the  birth  of  her 
<*hlld.  A  constable  asked  her  where  her  child 
was  and  she  denied  having  any,  but  upon  the 
'^matable's  statement  that  he  should  search  for 
It  and  that  she  had  better  tell  she  confessed 
where  it  was  hidden.  The  court  admitted  evl- 
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dence  that  It  was  found  concealed  In  the  place 
stated,  although  the  confession  Itself  was  ex- 
cluded. 

In  Elizabeth  v.  State,  27  Tex.  329,  the  court 
held  that,  even  If  the  declarations  of  the  de- 
fendant, a  slave,  accused  of  aiding  In  the  mur- 
der of  her  master's  child,  offering  to  show 
where  Its  body  was,  were  liadmlsslble 
because  made  after  she  had  been  whipped,  or 
because  she  was  a  slave,  yet  her  act  In  con- 
nection therewith  In  going  to  a  pool  of  water 
and  bringing  the  body  from  It  was  admissible, 
the  conrt  saying  that  all  material  facts  are  ad- 
missible, whatever  may  be  the  source  from 
which  the  Information  leading  to  their  discovery 
was  obtained. 

In  Reg.  V.  Berrlman,  6  Cox.  C.  C.  388,  the 
conrt  refused  to  permit  the  witness  to  state 
that  search  had  been  made  and  bones  of  a 
newly  bom  child  had  been  found  "In  conse- 
quence of*  what  defendant  had  said  in  her 
confession  Improperly  obtained,  holding  that, 
although  the  search  and  what  was  found  were 
admissible,  they  could  not  be  connected  with 
defendant. 

In  State  v.  Motley,  7  Rich.  L.  327,  defend- 
ants were  charged  with  the  murder  of  a  negro. 
One  of  them,  under  persuasion  and  In  the  hope 
of  Immunity,  made  a  confession.  The  court 
held  that  the  fact  that  the  one  to  whom  It 
was  made  found  the  bones  of  a  negro  In  a  cer- 
tain place  conformably  to  the  information  given 
was  admissible. 

In  State  v.  Crowson,  98  N.  C.  595,  4  S. 
E.  143,  the  accused  confessed,  under  com- 
pulsion, that  she  had  drowned  her  child,  and  ac- 
companied a  deputy  sheriff  to  the  stream  where 
the  bod3'  was  afterwards  found.  The  court  held 
that  the  confession  was  Inadmissible  because 
compulsory,  but  nothing  was  said  as  to  the  ad- 
missibility of  the  evidence  of  the  finding  of  the 
body,  or  as  to  Its  effect  on  the  admissibility  of 
the  confession. 

Although  a  confession  may  be  inadmissible, 
the  fact  that  the  weapon  used  In  committing  the 
murder  was  found  in  the  place  pointed  out  by 
the  prisoner  and  In  consequence  of  his  direc- 
tion Is  admissible.  Com.  v.  Knapp,  9  Pick.  496, 
20  Am.  Dec.  491. 

Although  defendant's  confession  of  murder  Is. 
Inadmissible,  it  may  be  proved  that  he  said 
something  (without  giving  his  words)  about  a 
hatchet,  In  consequence  of  which  It  was  found 
In  the  place  described.  Com.  v.  James,  99  Masa 
438. 

On  a  trial  for  poisoning  by  strychnine  evi- 
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dence  that  a  rial  of  strychnine  was  found  In 
a  place  indicated  by  defendant  is  admissible, 
although  the  confession  was  improperly  ob- 
tained by  a  promise  that  she  would  be  pardoned 
if  she  would  tell  all  about  it.  Jane  v.  Com. 
2  Met.    (Ky.)    30. 

In  State  t.  Garvey.  28  La.  Ann.  925,  26 
Am.  Rep.  123,  the  question  at  issue  was  as 
to  the  admissibility  of  a  confession  obtained 
by  undue  Influence,  and  the  court  held  it  in- 
admissible although  certain  objects  used  in  com- 
mitting the  murder  were  found  in  the  place 
indicated  by  defendant.  In  the  opinion  the 
court  states  that  the  law  is  well  settled  that 
when.  In  consequence  of  the  Information  ob- 
tained, objects  are  found,  or  any  material  fact 
discovered,  it  may  be  shown  that  the  discovery 
was  made  conformably  to  the  Information  given, 
but  that  the  confession  itself  Is  not  thereby 
rendered  admissible. 

In  Weller  v.  State,  16  Tex.  App.  200,  the 
defendant  while  In  custody,  without  being 
warned,  and  induced  by  promises  of  protection 
from  mob  violence,  confessed  that  he  had  killed 
the  deceased,  and  told  where  money  taken  from 
him  could  be  found,  at  which  place  it  was 
found.  He  also  told  where  the  murder  was 
<-ommItted,  and  blood  was  found  there,  as  were 
also  marks  of  the  body  having  been  dragged 
along  the  path  Indicated  In  the  confession.  The 
court  stated  that  such  facts  were  admissible, 
although  the  real  point  at  Issue  was  the  ad- 
missibility of  the  confession. 

In  Done  v.  People.  5  I*ark.  Crlm.  Rep.  364, 
the  prisoner,  charged  with  murder,  indicated 
a  spot  where  the  stolen  bank  bills  might  be 
found  under  the  carpet  In  his  room,  and  they 
were  found  there.  The  court  stated  that  the 
fact  of  finding  the  bills  could  undoubtedly  have 
been  given  In  eirldence,  no  matter  under  what 
circumstances  the  statement  had  been  made  by 
him. 

In  Loyd  v.  State,  19  Tex.  App.  137,  defend- 
ant was  charged  with  murder.  He  confessed 
soon  after  the  homicide  that  he  sold  a  horse 
to  a  specified  person,  and  it  appeared  that  it 
W.1S  subsequently  claimed  by  the  brother  of  the 
deceased  that  the  horse  had  belonged  to  the 
latter.  The  court  stated  that  If  the  horse 
sold  was  the  same  one  ridden  by  the  deceased 
at'  the  time  of  the  murder,  and  if  defendant, 
though  in  arrest,  told  of  the  whereabouts  of  the 
horse,  and  in  pursuance  of  such  information 
the  horse  was  found,  such  facts  would  evidently 
be  admissible,  although  to  make  the  confession 
Itself  admissible  the  horse  must  have  been  found 
in  pursuance  of  the  information  given. 

Evidence  that  a  buckshot  was  found  In  a 
tree  near  the  place  of  the  murder  and  very 
nearly  in  the  range  of  a  gun  if  shot  at  deceased 
frc^m  the  place  mentioned  by  accused  Is  admis- 
sible, as  well  as  the  confession  Itself.  Mose  v. 
State,  36  Ala.  211. 

In  demons  v.  State,  4  Lea,  23,  .defendant 
was  charged  with  aiding  a  prisoner  to  escape 
from  the  penitentiary.  A  confession  was  im- 
properly obtained  from  him,  in  which  he  stated 
that  his  wife  had  'n  her  possession  a  draft  and 
deed.  These  were  sent  for  and  delivered,  and 
the  draft  was  found  to  be  signed  by  a  brother 
of  such  prisoner  payable  to  defendant  or  his 
wife,  and  the  deed  a  conveyance  by  such  pris- 
oner's wife  to  defendant's  wife.  The  court 
held  that  evidence  of  such  discovery  and  so 
much  of  the  confession  as  related  thereto  were 
admissible. 

The  following  cases  hold  that  when,  In  con- 
sequence of  a  confession  otherwise  inadmis- 
sible, certain  facts  are  found  to  be  true,  either 
the  entire  confession,  or  so  much  as  relates 
to  the  facts  discovered,  is  admissible.  Although 
nothing  is  said  as  to  the  admissibility  of  the 
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facts  themselves.  It  is  evident  that  they  were 
admitted  in  evidence,  and  they  are  accordingly 
given  here.  Many  of  the  cases  are  from  the 
courts  of  Texas,  in  which  state  there  is  a 
statute  (Code  Crlm.  Proc.  arts.  749,  750)  pro- 
viding that  a  confession  may  be  used  against 
accused  if  it  appears  i^at  it  was  freely  made 
without  compulsion  or  persuasion,  but  that  it 
shall  not  be  used  if  the  accused  was  In  con- 
finement or  custody,  unless  he  made  a  state- 
ment of  facts  or  circumstances  found  to  be  true, 
such  as  the  finding  of  secreted  or  stolen  prop- 
erty or  the  instrument  with  which  he  states 
that  the  o/fense  was  committed.  Sampson  v. 
State,  54  Ala.  241 ;  State  v.  Mcore,  2  N.  C. 
(1  Hayw.)  482;  State  v.  Drake,  S2  N.  C.  592: 
Laros  v.  Com.  84  Pa.  208;  State  v.  Vaigneur, 
5  Rich.  L.  301 ;  Davis  v.  State,  2  Tex.  App. 
588;  ])urfcy  v.  State,  3  Tex.  App.  519;  Berry 
V.  State,  4  Tex.  App.  492;  Davis  v.  State,  8 
rex.  App.  510;  Walker  v.  State,  9  Tex.  App. 
38;  O'Connell  v.  State,  10  Tex.  App.  567; 
Massey  v.  State,  10  Tex.  App.  645;  Allison  v. 
State,  14  Tex.  App.  122 ;  Bean  v.  State,  17 
Tex.  App.  60;  Collins  v.  State,  20  Tex.  App. 
399.  24  Tex.  App.  141,  6  S.  W.  848;  Brown 
V.  State,  26  Tex.  App.  308,  9  S.  W.  613  :  Jack- 
son V.  State,  29  Tex.  App.  458,  16  S.  W. 
247;  Sands  v.  State,  30  Tex.  App.  578,  18 
S.  W.  86;  Prince  v.  State  (Tex.  Crlm.  App.> 
20  S.  W.  582 ;  Davis  v.  State  (Tex.  Crlm.  App. ) 
23  S.  W.  687;  Smith  v.  State,  34  Tex.  Crlm. 
Rep.  124,  29  S.  W.  775 ;  Spearman  v.  State. 
34  Tex.  Crlm.  Rep.  279,  30  S.  W.  229;  Wil- 
liams V.  State,  34  Tex.  Crlm.  Rep.  327.  30  S. 
W.  669 ;  Frederick  v.  SUte,  3  W.  Va,  695 ;  Rex 
V.  Butcher,  1  Leach,  C.  L.  265,  note  a. 

The  following  cases,  although  relating  to  the 
admissibility  of  the  confession,  are  inserted,  as 
it  is  believed  that  they  will  be  found  helpful 
on  the  question  as  to  the  admissibility  of  the 
evidence  discovered  by  its  aid. 

In  Anderson  v.  State,  104  Ala.  83,  16  So. 
308,  the  statement  is  made  that  nothing  there- 
in is  intended  to  impair  the  rule  that  involuD- 
tary  confessions  may  be  admitted  when  thoy 
point  to  the  discovery  of  physical  facts  which 
are  discovered  and  proved  in  connection  with 
the  confession. 

And  State  v.  Jones,  46  La.  Ann.  1395.  16 
So.  369,  holds  that  the  discovery  through  a 
confession  of  facts  legally  admissible  and  tend- 
ing to  prove  defendant's  guilt  does  not  render 
the  confession  itself  admissible  If  it  was  nor 
voluntary. 

And  In  Greer  v.  State,  31  Tex.  129,  the 
confession  Is  held  Inadmissible  under  the  Texam 
statute,  nothing  being  said  as  to  the  admissi- 
bility of  the  discovery  of  the  stolen  watch  In 
consequence  of  the  confession. 

And  in  Kennon  v.  State,  11  Tex.  App.  356. 
defendant,  charged  with  stealing  a  horse,  con- 
f(>Ri>ed  while  In  custody  that  another  person 
specified  caught  the  horse  and  brought  It  to 
him.  and  that  he  took  off  a  ball  and  chain 
which  were  on  the  horse  and  threw  them  away 
nnd  rode  the  horse  off.  The  court  held  that 
evidence  that  the  horse  had  on  a  chain  and 
ball  at  the  time  it  was  stolen  does  not  mak^ 
the  confession  admissible  where  the  chain  and 
ball  w^ere  not  found,  but  stated  that  if  defend- 
ant had  confessed  to  having  placed  the  ball 
or  chain  In  a  certain  place,  and  It  had  been 
found  there  In  pursuance  of  the  information, 
such  facts  would  have  been  admissible. 

In  the  following  cases  the  confession  was 
held  to  be  inadmissible  because  It  did  not  lesd 
to  the  discovery  of  any  facts,  either  becansR 
the  information  had  previously  been  obtained 
from  others  or  for  other  reasons.  It  seems  clear 
from  them  that  if  any  facts  had  been  discovered 
as  the  result  of  the  confession  such  facts  would 
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have  btfen  admitted.  Nolan  v.  State,  14  Tex. 
App.  474,  46  Am.  Rep.  247;  Neeley  v.  State, 
27  Tex.  App.  329,  11  S.  W.  376:  Crowder  v. 
State,  28  Tex.  App.  51,  11  S.  W.  835;  Mus- 
ffpave  V.  State.  28  Tex.  App.  57,  11  S.  W. 
927:  Rains  v.  State,  33  Tex.  Crim.  Rep.  294, 
26  S.  W.  398;  BInyon  v.  State  (Tex.  CrIm.  App.) 
56  S.  W.  339;  Rex  y.  Jenkins,  Russ.  &  R. 
C.  C.  492. 

And  in  Zumwalt  t.  State,  5  Tex.  App.  521, 
t  confession  made  under  arrest  was  held  ad- 
missible undi>r  the  Texas  statute,  where  it  was 
proved  to  be  true  by  leading  to  where  the  stolen 
hones  were,  although  they  had  already  been 
found  by  other  i^ersons. 

In  a  few  cases  the  admissibility  of  evidence 
obtained  by  aid  of  a  confession  Improperly  ob- 
tained  has   been  questioned. 

Thus,  in  State  v.  Roberts,  12  N.  C.  (1  Dev. 
L.)  259,  the  court  remarlcs,  obiter,  that  if  it 
were  not  for  authority  he  should  say  that 
where  the  fact  has  been  obtained  by  extorted 
confessions  such  fact  may  be  proved,  but  noth- 
ing which  the  prisoner  said  in  regard  thereto, 
und  if  it  were  not  for  authority  he  should  say 
that  not  even  the  fact  of  recovery  by  means 
of  the  confession  would  be  admissible. 

And  In  Jordan  v.  State,  32  Miss.  382,  defend- 
ant was  charged  wltli  murder  by  two  private 
persons,  one  of  whom  had  a  pistol  with  which 
be  threatened  to  shoot  him  if  he  did  not  con- 
fess, the  other  striking  him  with  a  stick.  De- 
fendant thereupon  told  of  the  time  and  place  of 
losing  a  knife,  and  the  court  stated  that  In 
such  a  case  the  rule  protecting  against  a  con- 
fession extorted  by  lawless  violence  protected 
the  accused  against  testimony  which  could  only 
be  discovered  or  made  available  through  the 
Instrumentality  of  such  confession. 

And  from  other  statements  in«the  opinion  it 
vonld  seem  that  the  decision  would  have  been 
the  same  If  the  confession  had  been  obtained 
by  means  of  promises. 

And  in  Rusher  v.  State,  94  Ga.  363,  21  S. 
E.  593,  the  court,  while  holding  that  the  fact 
of  the  discovery  of  stolen  money  at  the  place 
pointed  out  by  the  accused  was  admissible, 
although  he  was  ordered  to  point  It  out  and 
those  present  operated  on  his  hopes  or  fears, 
stated  that  such  evidence  might  be  inadmissible 
If  criminal  ylolence,  such  as  whipping,  was  used, 
as  one  crime  ought  not  to  be  committed  to  dls- 
cover  another. 

But  In  People  v.  Ah  KI,  20  Cal.  178,  the 
discovery  of  stolen  property  at  the  place  pointed 
oat  by  the  accused  was  admitted,  although  he 
was  Induced  to  make  a  disclosure  by  threats 
and  by  being  hung  to  a  tree. 

And  there  can  be  no  doubt  that  the  great 
weight  of  authority  is  to  the  effect  that  evi- 
dence obtained  by  aid  of  a  confession  is  admis- 
sible if  relevant,  regardless  of  the  manner  in 
which  the  confession  was  obtained. 

II.     Necessity  of  identifying  things  found. 

\Imo8t  the  only  exception  to  the  admissibility 
of  evidence  obtained  by  aid  of  an  inadmissible 
conf<^8s{on  is  where  the  thing  found  is  not 
identified  by  evidence  other  than  the  confes- 
sion. 

Several  cases  hold  that  In  such  case  the 
evidence  is  Inadmissible,  but  sonie  cases  hold 
that  the  confession  alone  is  sufficient  Identlflca- 
tion  without  other  evidence,  and  in  some  cases 
DO  question  seems  to  have  been  raised  as  to 
the  necessity  of  identification,  although  it  would 
appear  that   It  might   have  been. 

Whitlky  v.  State  Is  a  case  where  a  con- 
f>»sslon  of  murder  was  held  Inadmissible  be- 
cause obtained  under  threats  that  defendant 
would  be  delivered  back  to  a  mob  unless  he  con- 
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fessed.  The  confession  was  at  first  Introduced 
in  evidence  but  afterwards  excluded,  and  on 
appeal  the  court  held  that  the  exclusion  of  the 
confession  was  proper.  As  a  part  of  the  con- 
fession the  defendant  told  of  getting  a  sack 
of  money  from  the  deceased  and  hiding  it  at 
a  designated  place,  where  it  was  subsequently 
found.  Neither  the  sack  nor  the  money  was 
Identified  by  any  other  evidence,  and  of  course 
after  the  evidence  of  the  confession  was  ex- 
cluded there  was  nothing  to  show  that  it  was 
in  any  way  connected  with  the  deceased  or 
with  the  crime  committed.  The  court  held  that 
evidence  as  to  tlie  finding  of  the  sack  had  no 
relevancy  what&ver  to  the  case,  and  should  have 
l>een  excluded. 

In  State  v.  Due,  27  N.  H.  256,  defendant  was 
charged  with  the  theft  of  a  wallet  and  two 
lOO^olIar  bills,  and  on  promises  of  favor  by 
the  owner  he  confessed  the  theft  and  produced 
a  100-dollar  bill,  stating  that  It  was  one  of 
those  stolen.  The  bill  was  not  otherwise  iden- 
;  tifled,  and  the  court  held  that  the  evidence  was 
I  Incompetent. 

'      In  Rex  V.  Jones,  Russ.  &  R.  C.  C.  152,  which 
!  was  a  prosecution  for  theft  of  £1  8s.  the  pros- 
ecutor told  the  defendant  that  ail  he  wanted 
was  his  money,  and  the  latter  took  lis.  6%d. 
from   his  pocket,  and  said  that  was  all   that 
was  left.     The  majority  of  the  court  held  such 
evidence    inadmissible,    and,    although    nothing 
is  said  in  the  case  as  reported  as  to  the  reason 
for  so  holding,  the  probability  is  that  it  was 
!  because  of  the  failure  to  identify  the  money. 
I      Rex  V.  Clarke,   Car.   C.   L.   59,   is  stated   in 
I  4  Mews  English  Case  Law  Digest  Col.  1817.  to 
'  involve   the   same   principle   as   the   preceding 
'  case. 

In  Walrath  v.  State,  8  Neb.  80,  the  court, 
in  criticising  an  Instruction  that  any  circum- 
stance tending  to  show  guilt  may  be  proved,  al- 
though brought  to  light  by  a  declaration  inad- 
missible per  86  as  having  been  obtained  by  im- 
proper Infiuence,  states  that  such  facts  must 
be  clearly  proved  by  other  testimony  than  the 
confession. 

In  Williams  v.  Com.  27  Gratt.  997,  defendant 
was  charged  with  the  theft  of  money,  and  made 
a  confession  to  a  detective  in  which  he  directed 
him  to  go  to  certain  gamblers  and  get  the 
money.  He  went  and  they  paid  over  a  certain 
amount,  one  denying  that  defendant  had  been 
there  at  all,  and  the  other  that  he  had  lost 
any  money.  The  money  so  paid  over  was  not 
otherwise  identified.  The  court  stated  that  if 
the  money  so  delivered  up  had  been  proved  by 
independent  evidence  to  have  been  that  stolen, 
the  fact  that  it  was  thus  delivered,  and  that 
the  prisoner's  confession  led  to  the  discovery, 
would  have  been  admissible,  but  as  it  was  not 
identified  all  evidence,  including  the  confession, 
was  held  to  be  inadmissible. 

And  in  Jordan  v.  State,  32  Miss.  382,  de- 
fendant, induced  by  threats  and  violence,  con- 
fessed to  having  lost  a  knife  at  a  specified  time 
and  place,  and  the  court,  .while  deciding  tbe 
case  on  another  point,  said  that  it  was  probably 
true  that  In  order  that  the  finding  of  the 
knife  should  be  admissible  the  place  of  finding 
It  must  agree  with  that  stated  by  defendant. 

On  the  other  hand,  Beery  v.  United  States, 
2  Colo.  186,  holds  that  the  fact  that  the  ac- 
cused, when  charged  with  the  theft  of  gold 
dust,  delivered  gold  dust  to  the  one  making  the 
charge,  representing  it  to  be  that  which  was 
stolen,  is  admissible,  although  the  confession 
was  Improperly  obtained. 

And  in  Rex  v.  Griffin,  Russ.  &  R.  C.  C.  152, 
defendant,  when  charged  by  the  prosecutor  with 
stealing  a  guinea  and  two  bank  notes,  delivered 
to  blm  a  guinea  and  a  note,  which  he  gave  up 
as  the  guinea  and  one  of  the  notes  stolen,  and 
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the  court  held  that  such  evidence  was  admls- 
filble,  although  the  prosecutor  could  not  Identify 
the  note  further  than  that  It  was  of  the  same 
bank  and  of  the  same  denomination  as  that 
stolen. 

And  In  State  t.  Motley,  7  Rich.  L.  327,  de- 
fendant, on  being  charged  with  the  murder  of 
a  negro,  confessed  the  murder  under  persua- 
sion and  the  hope  of  immunity.  The  court 
hold  that  the  fact  that  the  one  to  whom  the 
confession  was  made  found  the  bones  of  a  negro 
conformably  to  the  Information  given  was  ad- 


missible, although  they  do  not  seem  to  hftT* 
been  otherwise  Identified. 

In  Rector  v.  Com.  4  Ky.  L.  Rep.  323 ;  Belote 
V.  State,  86  Miss.  96,  72  Am.  Dec.  163;  Jack- 
son's Case,  1  N.  Y.  City  Hall  Rec  28;  and 
Done  V.  People,  6  Park.  Crlm.  Rep.  364, — the 
things  found  were  held  to  have  been  sufficiently 
Identified. 

And  In  People  v.  Hoy  Yen,  84  Cal. 
176,  and  McGlothlln  v.  State,  2  Coldw.  228, 
the  money  found  Is  spoken  of  throughout  a» 
the  stolen  money,  and  no  question  of  Identity 
seems  to  have  been  raised.  J.  H.  H. 
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ILLINOIS    CENTRAL    RAILROAD   COM- 
PANY, Appt., 

City  of  CHICAGO. 
(173  111.  471.) 

1.  liAiicla  covered  by  the  craters  of 
Lake  Mlclifflran  are  not  within  the  provi- 
sion of  the  act  of  February  10,  1851,  i  3, 
Incorporating  the  Illinois  Central  Railroad 
Company,  which  authorized  It  to  take  "any 
lands,  streams,  and  materials  of  every  kind 
for  the  location  of  depots"  and  other  specified 
purposes. 

2.  The  vrord  "«treani"  does  not  Include 
the  waters  of  a  great  lake  llkeLake  Michigan. 

8.  A  arrant  of  land  covered  by  the  wa- 
tem  of  Lalce  aflchfiiraB,  for  the  private 
use  of  a  railroad  company,  Is  not  within  the 
power  of  the  state,  as  It  holds  the  title  to  the 
land  In  trust  In  Its  sovereign  capacity  for 
the  people  of  the  entire  state. 

(Jnne  18,  1898.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County  in 
favor  of  defendant  in  a  suit  to  enjoin  de- 
fendant from  interfering  with  the  filling  in 
by  complainant  of  certain  land  covered  by 
shallow  water  of  Lake  Michigan.    Affirmed. 

Statement  by  Craig,  J. : 

This  is  a  bill  in  equity  filed  by  the  Illinois 
Central  Railroad  Company  against  the  city 
of  Chicago,  praying  for  an  injunction  re- 
straining the  city  from  interfering  with  or 
preventing  the  company  from  filling  in  cer- 
tain land  covered  by  tne  shallow  waters  of 
Lake  Michigan,  lying  between  Twenty-fifth 
and  Twenty-seventh  streetfl,  produced,  for 
the  purpose  of  constructing  an  engine  house 
thereon.  The  bill  is  quite  voluminous,  but 
it  will  only  be  necessary  to  set  out  those 
provisions  which  have  a  direct  bearing  on 
the  questions  involved. 

The  bill  sets  out  the  history  of  the  na- 

NOTE. — For  earlier  cases  In  this  series  as  to 
grant  to  railroad  company  by  state  of  land  un- 
der water,  see  New  York  C.  &  H,  R.  R.  Co.  v. 
Aldrldge  (N.  Y.)  17  L.  R.  A.  516:  and  Saun- 
ders V.  New  York  C.  &  H.  R.  R.  Co.  (N.  Y.) 
26  U  R.  A.  378. 

As  CO  power  of  state  to  grant  land  under  tide 
waters,    see   cases   In   note   to   GofE   v.    Cougle 
(Mich.)  42  L.  R.  A.  on  page  163. 
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tional  charter  of  the  Illinois  Central  Rail- 
road Company,  and  its  consideration  in  Con- 
gress, resulting  in  the  passage  of  the  act  of 
Congress  approved  September  20,  1850  {9 
Stat,  at  L.  466,  chap.  61 ) .  By  that  act  the 
right  of  way  through  the  public  land  waa 
granted  to  the  state  of  Illinois  for  the  con- 
struction of  the  railroad  from  the  southern 
terminus  of  the  Illinois  &  Michigan  Canal 
to  a  point  at  or  near  the  junction  of  the  Ohio 
and  Mississippi  rivers,  with  a  branch  of  the 
same  to  Chicago,  on  Lake  Michigan,  and  an- 
other via  the  town  of  Galena,  in  said  state, 
to  Dubuque,  in  the  state  of  Iowa,  with  the 
right,  also,  to  take  the  necessary  lands, 
waters,  and  materials  of  earth,  timber,  etc.» 
for  the  construction  of  the  railroad.  The 
act  also  granted  to  the  state  of  Illinois,  for 
the  purpose  of  aiding  and  making  the  rail- 
road and  branches'  above  named,  every  alter- 
nate section  of  land  designated  by  even  num- 
bers, for  six  sections  in  width,  on  each  side 
of  the  railroad  and  branches.  By  the  act  it 
was  further  provided  that  the  railroad  and 
branches  should  be  and  forever  remain  a 
public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  toll  or 
other  charge  upon  the  transportation  of  any 
property  or  troops  of  the  United  States. 
The  bill  further  sets  forth  that  the  company 
was  created,  organized  under,  and  now  ex- 
ists by  virtue  of,  the  act  of  the  l^slature 
of  the  state  of  Illinois  approved  February 
10,  1851,  entitled  "An  Act  to  Incorporate 
the  Illinois  Central  Railroad  Company'^ 
(Private  Laws  1851,  p.  61) ;  and  by  its  char- 
ter it  was  authorized  to  survey,  locate,  con- 
struct, complete,  alter,  maintain,  and  oper- 
ate a  road,  with  one  or  more  tracks  or  lines 
of  rail,  from  the  southern  terminus  of 
the  Illinois  &  Michigan  Canal  to  a  point  at 
or  near  the  junction  of  the  Ohio  and  A&ssis- 
sippi  rivers,  with  a  branch  of  the  same  into 
Chicago,  on  Lake  Michigan,  and  also  a 
branch  via  the  city  of  Galena  to  a  point 
on  the  Mississippi  river  opposite  the  town 
of  Dubuque,  in  the  state  of  Iowa ;  that  by  f 
3  of  its  charter  it  was  provided  as  follows: 
"The  said  corporation  shall  have  right  of 
way  upon,  and  may  appropriate  to  its  sole 
use  and  control  for  the  purposes  contem- 
plated herein,  land  not  exceeding  200  feet  in 
width  through  its  entire  length;  may  enter 
upon  and  take  possession  of  and  use  al^  and 
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singular  any  lands,  streams,  and  materials 
of  erery  kind  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  con- 
structing bridges,  dams,  embankments,  ex- 
cayations,  station  grounds,  spoil-banks, 
turn-outs,  engine  houses,  shops,  and  other 
buildings  necessary  for  the  construction, 
completing,  altering,  maintaining,  pre- 
serving and  complete  operation  of  said  road. 
All  such  lands,  waters,  materials,  and  privi- 
I^es  belonging  to  the  state  are  hereby 
granted  to  said  corporation  for  said  pur- 
poses; but  when  owned  or  belonging  to  any 
person,  company,  or  corporation,  and  cannot 
be  obtained  by  voluntary  grant  or  release, 
the  same  may  be  taken  and  paid  for,  if  any 
damages  are  awarded,  in  the  manner  pro- 
vided in  *An  Act  to  Provide  for  a  General 
System  of  Railroad  Incorporation,'  ap- 
proved November  5,  1849,  and  the  final  deci- 
sion or  award  shall  vest  in  the  corporation 
hereby  created  all  the  rights,  franchises, 
and  immunities  in  said  act  contemplated 
and  provided:  .  .  .  provided,  that 
nothing  in  this  section  contained  shall  be 
80  construed  as  to  authorize  the  said  corpo- 
ration to  interrupt  the  navigation  of  said 
streams."  The  bill  also  avers  that  the  com- 
pany constructed  its  line  of  railroad  with- 
in the  then  limits  of  the  city  of  Chicago  in 
the  year  1852,  and  completed  its  railroad 
extending  between  the  termini  named  in  its 
charter,  m  the  state  of  Illinois,  in  the  year 
1857 ;  that  the  total  number  of  miles  of  its 
railroad  in  the  state,  upon  completion,  was 
70G;  that  at  the  time  of  the  construction  of 
its  railroad,  in  1852,  into  the  city  of  Chi- 
cago, the  southern  limits  and  boundary  of 
the  city  extended  only  to  Twenty-second 
street;  that  in  1852  it  constructed  its  line 
of  railroad  immediately  along  the  shore, 
and  partly  over  the  shallow  waters  of  Lake 
Michigan,  from  Fifty-first  street  to  Twenty- 
second  street,  then  the  southern  boundary 
of  the  city,  and  that  its  railroad  was  con- 
structed into  the  city  of  Chicago  through 
the  waters  of  Lake  Michigan,  pursuant  to 
an  ordinance  of  the  city;  that  its  railroad 
vithin  the  limits  of  the  city  was  constructed 
on  piling  set  in  the  open  waters  of  Lake 
Michigan  east  of  the  shore;  that  between 
Park  Row  and  Randolph  street  the  distances 
in  a  direct  east  and  west  line  between  the 
shore  line  and  the  inner  or  west  line  of  the 
piling  on  which  the  railroad  of  the  company 
was  constructed  through  the  open  waters  of 
Lake  Miehi^ran  varied  from  5  feet  at  Park 
Row  to  310  feet  at  Madison  street,  and  that 
the  depth  of  the  water  along  the  line  of  pil- 
ing between  the  points  above  named  varied 
from  2§  to  9^  feet;  that  the  company  now 
owns  or  controls  by  lease,  and  is  now  oper- 
ating under  one  management,  the  whole  of 
the  trunk  line  as  one  continuous  line  from 
Xew  Orleans,  through  the  states  of  Louis- 
iana, ^lississippi,  Tennessee,  Kentucky,  and 
Illinois,  into  the  city  of  Chicago;  that  it 
controls,  by  lease  or  otherwise,  under  the 
same  management,  many  other  lateral  lines 
in  the  states  above  named,  and  also  in  the 
states  of  Wisconsin,  Iowa,  Minnesota,  and 
Dakota,  which  connect  with  and  are  tribu- 

53L.R,  A. 


tary  to  the  parent  line  of  the  company ;  that 
the  number  of  miles  now  owned  .  or  con- 
trolled by  the  company  under  one  manage- 
ment exceeds  4,600.  It  is  further  alleged 
in  the  bill  that  the  city  of  Chicago  is  the 
business  center  of  the  various  lines  which 
constitute  the  system  owned  by  the  com- 
pany; that  the  business  carried  on  over  the 
terminal  tracks  and  facilities  of  the  com- 
pany within  the  present  limits  of  the  city 
of  Chicago  is  so  great  and  so  constantly  in- 
creasing that  the  whole  of  its  right  of  way 
and  lands  contiguous  thereto,  within  said 
limits,  are  used  to  their  utmost  capacity  as 
yards,  shops,  depot  grounds,  side  tracks, 
switching  tracks,  storage  tracks,  delivery 
tracks,  team  tracks,  and  other  structures, 
all  of  which  are  absolutely  necessary  as  ter- 
minal facilities  to  enable  the  company  to 
carry  on  and  conduct  its  business  as  a  cdm- 
mon  carrier  of  freight  and  passengers,  and 
that  all  the  tracks,  structures,  and  appli- 
ances of  its  terminal  facilities  are  necessaiy 
and  essential  to  enable  the  company  to 
carry  on  its  business;  that  the  business  of 
the  company  as  a  common  carrier  greatly 
increases  from  year  to  year;  and  that  it 
has  so  continued  to  increase  that  its  ter- 
minal facilities  in  the  city  are  not  wholly 
adequate  for  the  purposes  and  uses  pre- 
scribed and  intended  by  its  charter.  The 
bill  sets  out  in  detail  its  business  and  its 
increase  from  year  to  je&T,  and  alleges  that 
its  terminal  facilities'  m  the  city  of  Chicago 
have  been  foimd  to  be  wholly  inadequate  to 
enable  the  company  to  carry  on  its  business ; 
that,  in  order  to  meet  the  increased  business 
necessities  and  requirements  of  the  com- 
pany, it  is  absolutely  necessary  that  the 
company  should  construct,  operate,  and  use- 
an  engine  house  31G  feet  in  diameter,  and 
containing  40  stalls,  together  with  a  ma- 
chine shop,  turntable,  coal  chute,  and  other 
structures;  that  it  has  no  engine  house 
whatever  at  which  it  is  practicable  for  its 
engines  to  be  overhauled  and  fitted  for  oper- 
ation; that  it  has  no  land  whatever  unoc- 
cupied by  other  necessary  tracks  and  struc- 
tures, which  is  either  sufficient  in  dimen- 
sions or  suitably  located,  upon  which  to  lo- 
cate and  construct  an  engine  house  of  the 
necessary  dimensions  and  capacity,  with  the 
necessary  appurtenances  thereto,  required 
and  necessary  for  the  business  of  the  com- 
pany; and  that,  in  order  to  build  such  en- 
gine house  and  the  appurtenances,  it  is 
necessary  to  construct  the  same  upon  land 
covered  by  the  shallow  waters  of  Lake 
Michigan,  at  a  point  between  Fifty-first 
street  and  Eighteenth  street. 

It  is  also  set  up  in  the  bill  that  in  1852, 
at  the  time  of  the  construction  of  the  road 
within  the  city  of  Chieago,  it  purchased  cer- 
tain lands  lying  between  Twenty-fifth  and 
Twenty-seventh  streets,  bordering  on  the 
shore  of  Lake  Michifjan;  that  in  the  deeds 
the  shore  of  Lake  Michigan  was  designated 
as  the  east  boundary  line  thereof,  and  that 
the  company,  as  owner,  was  vested  with  all 
the  riparian  rights  and  privileges  incident 
to  the  ownership  in  fee  of  the  shore  land; 
that  in  the  year  1882  it  constructed  a  break- 
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^ater  or  bulkhead  in  the  shallow  waters  of 
Lake  Michigan,  the  same  being  located  and 
constructed  in  front  of  the  land  which  the 
company  purchased  in  1852,  above  referred 
to,  the  east  and  west  line  of  the  break- 
water on  the  north  extending  from  a  point 
on  the  shore  continuous  with  the  northern 
boundaiy  of  the  land  conveyed  to  the  com- 
pany in  1852,  and  extending  to  a  point  200 
feet  easterly  from  the  shore  line,  running 
thence  southerly  a  distance  of  781  feet,  and 
thejice  westerly  to  the  shore  line,  a  distance 
of  325  feet;  that  the  breakwater  built  by 
the  company  in  1882  was  constructed  on 
two  rows  of  piling  driven  into  the  bed  of 
Lake  Michigan,  and  the  space  between  the 
rows  of  piling  was  filled  in  with  -stone,  in 
order  to  strengthen  the  breakwater,  and 
enable  it  to  withstand  the  force  of  Lake 
^lichigan  during  periods  of  storm;  that  all 
the  shore  land  embraced  within  the  lines  of 
the  breakwater  now  is,  and  ever  since  the 
year  1852  has  been,  owned  in  fee  simple  by 
%  the  company,  and  that  it  is  entitled  to  all 
the  ripaiian  rights  and  privileges  incident 
to  the  ownership  in  fee  of  the  shore  land: 
that  the  superficial  area  of  the  land  covered 
by  the  shallow  waters  of  Lake  Michigan  ly- 
ing within  the  lines  of  the  breakwater  and 
the  shore  line  of  Lake  Michigan  is  195,200 
square  feet,  or  4.48  acres;  that  the  super- 
ficial area  of  the  ground  necessary  for  the 
construction  of  the  engine  house,  machine 
shop,  coal  chute,  and  other  necessary  struc- 
tures appurtenant  thereto  is  168,426.9  square 
feet,  or  3.86  acres.  The  bill  further  states 
that  in  the  year  1894  a  part  of  the  break- 
water referred  to  as  haWng  been  construct- 
ed by  it  in  the  year  1882  was  destroyed  by 
a  storm  on  Lake  Michigan;  that  it  being 
necessary,  to  enable  the  company  to  carry 
on  and  conduct  its  business,  that  an  engine 
house  of  sufficient  capacity  to  meet  its  nec- 
essary requirements  and  demands  in  con- 
ducting its  business,  and  to  accomplish  the 
objects  for  which  the  company  waa  char- 
tered, be  constructed  and  erected  at  a  rea- 
sonably suitable  and  proper  location,  and  it 
being  necessary  that  such  engine  house 
should  be  erected  and  constructed  upon  the 
lands  submerged  by  the  shallow  waters  of 
Lake  Michigan  lying  in  front  of  land  on  the 
shore  of  Lake  Michigan  owned  in  fee  simple 
by  the  company,  the  company  caused  plans 
to  be  made,  as  before  stated,  for  an  engine 
house  316  feet  in  diameter,  and  containing 
40  stalls  or  compartments:  and  under  the 
power,  authority,  and  right  given  and  vested 
in  the  company  by  its  charter,  and  in  the 
exercise  of  its  rights  as  riparian  owner,  it 
elected  and  determined  to  locate  and  con- 
struct said  engine  house  on  land  submerged 
by  the  shallow  waters  of  Lake  Michigan 
lying  within  the  limits  of  the  breakwater, 
and  to  repair  the  breakwater  and  fill  in  the 
submerged  lands  lying  within  the  limits  of 
the  breakwater,  for  the  purpose  of  con- 
structing thereon  said  engine  house  and  the 
necessary  appurtenances  thereto;  that  the 
breakwater  does  not  in  any  way  interfere 
with  the  navigation  of  Lake  Michigan :  that 
the  Secretary  of  War  gave  his  consent  to 
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the  repair  of  the  breakwater;  that  the  com- 
missioner of  public  works  of  the  city  of  (jbi- 
cago  also  gave  his  consent  to  the  repair; 
that  the  company  placed  upon  the  ground 
large  quantities  of  material  for  repairing 
the  breakwater,  the  filling  in  of  the  lands 
covered  by  the  shallow  waters  of  Lake  Mich- 
igan embraced  within  the  lines  thereof,  and 
for  the  construction  of  the  engine  house  and 
appurtenances  thereto  on  the  lands  to  be 
filled  in;  that  it  repaired  the  breakwater 
by  driving  two  rows  of  piling,  and  filled  in 
a  large  part  of  the  space  between  the  ex- 
terior and  interior  line  of  piling  with  stone, 
for  the  purpose  of  enabling  the  breakwater 
to  withstand  the  force  of  Lake  Michigan; 
that  the  company  was  prevented  by  the  po- 
lice force  of  the  city  of  Chicago,  acting  un- 
der the  orders  and  direction  of  the  maj'or, 
from  completing  the  work;  that  the  city  of 
Chicago,  without  right  or  authority,  inter- 
feres with  and  prevents  the  company  from 
filling  in  the  land  within  the  lines  of  said 
breakwater.  The  bill  prayed  for  an  injunc- 
tion restraining  the  city  from  interfering 
with  the  company.  The  superior  court  de- 
nied the  application  for  an  injunction,  and 
dismissed  the  bill,  and  the  complainant  ap- 
pealed. 

Messrs,  C.  V.  Owin  and  James  Fen- 
tress for  appellant. 

Messrs,  Charles  8.  Thornton  and 
Granville  'W,  Browning  for  appellee. 

Craig,  J.,  delivered  tlie  opinion  of  the 
court : 

On  the  application  for  an  injunction,  the 
facts  set  forth  in  the  bill  were  admitted  to 
be  tnie;  and  the  question  presented  by  this 
record  is,  admitting  the  facts  set  out  in  the 
bill  to  be  true,  whether  the  court  erred  in 
denying  the  motion  for  an  injunction,  and 
in  dismissing  the  bill.  It  is  contended  in 
the  argument  of  counsel  for  appellant  that 
the  Illinois  Central  Railroad  Company  has 
the  right  and  power,  under  its  charter,  to 
enter  upon,  take  possession  of,  and  use  land 
covered  by  the  shallow  waters  of  Lake  Mich- 
igan for  the  purpose  of  constructing  there- 
on an'  engine  house  necessary  for  the  alter- 
ing,  maintaining,  preserving,  and  complete 
operation  of  its  road,  when  such  use  does 
not  interfere  with  navigation.  It  appears, 
as  has  been  seen  from  the  allegations  of  the 
bill,  that  in  1852,  when  the  railroad  was 
constructed  within  the  city  of  Chicago,  the 
company  purchased  certain  lands  lying  be- 
tween Twenty-fifth  and  Twenty-seventh 
streets,  bordering  on  the  shore  of  Lake  Mich- 
igan, the  shore  of  the  lake  being  the  east 
lK>undary  line  of  the  lands  so  purchased. 
The  submerged  land  in  question  lies  between 
Twenty-fifth  and  Twenty-seventh  streets,  ex- 
tending into  the  lake  in  front  of  the  land 
purchased  in  1852,  inclosed  by  a  break- 
water erected  by  the  company  in  1882.  The 
breakwater  extends  into  the  lake  200  feet 
on  a  line  contiguous  with  the  north  bound- 
ary line,  extended,  of  the  lands  purchased 
by  the  company,  thence  southerly  781  feet, 
thence  westerly  a  distance  of  325  feet,   to 
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the  shore  line.  If  the  space  thus  inclosed 
iihould  be  filled  in  as  is  proposed  hj  the  com- 
pany, the  area  of  land  purchased  by  the 
cumpuny  bordering  on  the  lake  will  be  in- 
creased to  the  extent  of  4.48  acres  hereto- 
fore covered  by  the  waters  of  the  lake. 
This  tract  of  4.48  acres  the  railroad  com- 
pany proposes  to  fill  in,  and  then  erect  upon 
it  its  engine  house.  Tlie  railroad  company 
claim;}  the  right  to  fill  in  the  land,  and 
erect  its  engine  house  upon  it,  on  two 
grounds:  First,  upon  the  ground  that  §  3 
of  its  charter  confers  the  power;  and  sec- 
ond, because  it  owns  the  fee  of  the  shore 
lands,  and  has  the  right  as  a  riparian  own- 
er. 

Section  3  of  the  act  incorporating  the  Ill- 
inois Central  Railroad   Company,  approved 
February    10,    1851,    provides:      "The    said 
corporation  shall  have  right  of  way  upon, 
and  may   appropriate  to  its   sole   use  and 
control  for  the  purposes  contemplated  here- 
in, land    not   exceeding  200   feet   in  width 
through  its  entire  length;  may  enter  upon 
and  take  possession  of  and  use  all  and  sin- 
gular any  lands,  streams,  and  materials  of 
eveiy  kind   for  the  location  of  depots  and 
i<topping    stages,    for    the   purpose    of    con- 
structing bridges,  dams,  embankments,  ex- 
cavations, station  grounds,  spoil-banks,  turn- 
outs, engine  houses,  shops,  and  other  build- 
ings necessary  for  the  construction,  complet- 
ing, altering,  maintaining,  preserving,  and 
complete  operation  of  said  road.    All  such 
lands,  waters,  materials,  and  privileges  be- 
longing to  the  state  are  hereby  granted  to 
said    corporation    for    said    purposes;    but 
wh«i  owned    or    belonging   to    any    person, 
company,  or  corporation,  and  cannot  be  ob- 
tained  by    voluntary  grant  or  release,   the 
same  may    be    taken  and   paid   for,  if   any 
damages   are  awarded,  in  the  manner  pro- 
vided in  *An  Act  to  Provide  for  a  General 
Svi^tem  of  Railroad  Incorporation,*  approved 
Xoveraber  5,  1849,  and  the  final  decision  or 
award  shall  vest  in  the  corporation  hereby 
created    all    the  rights,  franchises,   and  im- 
munities in  said  act  contemplated  and  pro- 
vided:    .     .     .     provided,    that   nothing   in 
this  section  contained  shall  be  so  construed 
as  to  authorize  the  said  corporation  to  in- 
terrupt the  navigation  of  said  streams."  In 
the   construction    of    a    statute,  where  the 
words  used  are  clear  and  unambiguous,  they 
must  be  taken  in   their   ordinary,    natural, 
and    commonly     received    sense.    Deere    v. 
Chapman,  25  111.  610,  79  Am.  Dec.  360.  In- 
deed, where  the    language   of    a   statute  is 
plain  and   unambiguous,  there  is  no  room 
for  oonstruction,  and  the  words  used  must 
have    their    natural    meaning,  unless  some 
absurd  or  injurious  consequence  will  result 
which  was  not  foreseen  by  the  legislature. 
Martin  v.  SiDtft,  120  111.  488,  12  N.  E.  201. 
See  also  Sutherland,  Stat.  Constr.  §  237. 

Adopting  the  rule  of  construction  indi- 
cated, which  we  regard  as  the  correct  one, 
does  §  3  of  the  charter  empower  the  railroad 
company,  at  any  time  it  may  see  proper, 
to  enter  upon  and  appropriate  to  its  own 
nse,  for  railroad  purposes,  lands  covered  by 
the  waters  of  Lake  Michigan?  Conceding 
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that  the  first  clause  of  S  3  conferred  upon 
the  railroad  company  the  right  to  take  for 
right  of  way  a  strip  of  land  200  feet  wide 
upon  the  location  of  its  line  in  1852,  that 
fact  has  no  bearing  on  the  question  involved 
here.  The  land  for  right  of  way  in  the  city 
of  Chicago  and  along  the  entire  line  was 
selected  upon  the  location  of  the  line  of 
road  in  1852,  and  as  to  lands  taken  for  right 
of  way  there  has  been  no  controversy  from 
any' quarter.  The  land  here  involved  is  no 
part  of  the  200  feet  selected  or  granted  for 
right  of  way,  but  it  is  a  tract  covered  by 
water  beyond  tlie  right  of  way,  and  the  right 
to  appropriate  it  is  claimed  under  the  sec- 
ond clause  of  §  3,  which  declares  that  the 
railroad  company  ''may  enter  upon  and  take 
possession  of  and  use  all  and  singular  any 
lands,  streams,  and  materials  of  every  kind 
for  the  location  of  depots  and  stopping 
stages,  for  the  purpose  of  constructing 
.  .  .  station  grounds,  .  .  .  engine 
houses,"  etc.,  necessary  for  the  construction 
and  operation  of  the  road.  The  word 
"lands,"  as  used,  cannot  mean  any  portion 
of  Lake  Michigan  unless  that  word  is  given 
a  meaning  difierent  from  what  is  generally 
understood  when  the  word  has  been  used. 
Webster,  in  defining  the  word  "land,"  says: 
"Earth,  or  the  solid  matter  which  consti- 
tutes the  fixed  portion  of  the  globe,  in  dis- 
tinction from  the  waters,  which  constitute 
the  fluid  or  movable  part."  Under  this 
definition  there  is  a  marked  distinction  be- 
tween land  and  water,  so  that,  when  the 
word  "land"  is  used,  it  cannot  be  so  con- 
strued as  to  include  water.  Moreover,  if 
the  legislature  intended,  by  the  use  of  the 
word  "lands,"  to  include  lands  covered  by 
water,  why  also  use  the  word  "streams," 
for  all  streams  are  but  lands  covered  with 
flowing  water?  We  think,  therefore,  it  is 
apparent  that  the  legislature,  by  the  use  of 
the  word  Uands,"  in  §  3  of  the  charter,  did 
not  intend  to  include  lands  covered  by  the 
waters  of  Lake  Michigan. 

In  regard  to  the  word  "streams"  used  in 
the  section,  that  term  has  a  well-defined 
meaning.  It  is  defined  in  the  Century  Dic- 
tionary as  follows:  "A  course  of  running 
water;  a  river,  rivulet,  or  brook.  Second. 
A  steady  current  in  a  river  or  in  the  sea, 
especially  the  middle  or  most  rapid  part  of 
a  current  .  or  tide;  as  .  .  .  the  Gulf 
Stream.  Third.  A  flow;  a  flowing:  that 
which  flows.  .  .  .  Fourth.  Anything  is- 
suing from  a  source,  and  moving  or  flowing 
continuously.  Fifth.  A  continued  course 
or  current."  In  Trustees  of  Schools  v. 
Schroll,  120  111.  510,  60  Am.  Rep.  575,  12  N. 
E.  243,  we  had  occasion  to  consider  what 
was  meant  by  the  use  of  the  word  "stream," 
and  it  was  expressly  held  that  the  distinc- 
tion between  a  stream  and  a  pond  or  lake 
is  that  in  the  one  case  the  water  has  a  nat- 
ural motion  or  current,  while  in  the  other 
the  water  in  its  natural  state  is  substantial- 
ly at  rest;  that  this  is  so,  independently  of 
the  size  of  the  one  or  the  other ;  that  the  fact 
of  some  current  in  a  body  of  water  is  not 
of  itself,  in  every  instance,  sufficient  to 
make  it  a  stream,  nor  will  the  swelling  out 
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of  a  stream  into  broad  water  sheets  make 
it  a  lake.  The  word  ''stream,"  so  far  as  we 
are  adW»ed.,  has  never  been  held  to  include 
the  waters  of  a  great  lake  like  Lake  Michi- 
gan. If  the  word  can  be  applied  to  a  large 
body  of  water  like'  Lake  Michigan,  it  may 
also  be  applied  to  the  ocean.  The  language 
of  the  charter  does  not  authorize  the  com- 
pany to  enter  upon  and  take  possession  of 
any  lands,  waters,  and  materials  belonging 
to  the  state,  as  seems  to  be  supposed,  but 
the  authority  is  to  enter  upon  "any  lands, 
stream,  and  materials."  The  last  clause  of 
the  section  has  an  important  bearing,  show- 
ing that  the  authority  conferred  related  to 
streams,  and  not  to  the  lake.  It  declares: 
"Nothing  in  this  section  contained  shall  be 
so  construed  as  to  authorize  the  said  corpo- 
ration to  interrupt  the  navigation  of  said 
streams."  We  are  therefore  of  opinion  that 
the  grant  in  S  3,  "all  such  lands,  waters, 
materials,  and  privileges  belonging  to  the 
state  are  hereby  granted  to  said  corporation 
for  said  purposes,"  did  not  include  lands 
covered  by  the  waters  of  Lake  Michigan. 

But,  even  ii  the  grant  ii*  the  charter  was 
broad  enough  to  include  the  waters  of  Lake 
Michigan,  it  does  not  follow  that  the  rail- 
road company  would  have  the  right,  at  any 
time  it  might  see  proper,  to  take  and  ap- 
propriate to  itself  any  of  the  lands  covered 
by  the  waters  of  Lake  Michigan,  provided 
only  that  the  navigation  of  the  lake  is  not 
interfered  with.  It  is  true  that  the  state 
holds  the  title  to  the  lands  covered  by  the 
waters  of  Lake  Michigan  lying  within  its 
boundaries,  but  it  holds  the  title  in  trust 
for  the  people,  for  the  purposes  of  naviga- 
tion and  fishery.  The  state  has  no  power  to 
barter  and  sell  the  lands  as  the  United 
States  sells  its  jpublic  lands,  but  the  state 
holds  the  title  m  trust,  in  its  sovereign 
capacity,  for  the  people  of  the  entire  state, 
as  held  in  People  em  rel.  Moloney  v.  Kirk, 
162  III.  146,  45  N.  E.  830.  This  question 
was  fully  discussed  in  the  Supreme  Court 
of  the  United  States  in  Illinoia  C,  R.  Co,  v. 
Illinois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Hep.  110,  and  it  was  there  held,  as 
we  understand  the  decision,  that  it  was 
grants  of  parcels  of  lands  for  wharves,  piers, 
docks,  ana  other  structures  in  aid  of  com- 
merce, and  grants  of  parcels  which  do  not 
impair  the  public  interests  in  the  lands  and 
waters  remaining,  which  are  sustained  by 
the  courts.  In  the  discussion  of  the  ques- 
tion, the  court,  among  other  things,  said: 
"The  interest  of  the  people  in  the  navigation 
of  the  waters  and  in  commerce  over  them 
may  be  improved,  in  many  instances,  by  the 
erection  of  wharves,  docks,  and  piers  there- 
in, for  which  purpose  the  state  may  grant 
parcels  of  the  submerged  lands;  and,  so 
long  as  their  disposition  is  made  for  such 
purpose,  no  valid  objections  can  be  made  to 
the  grants.  It  is  grants  of  parcels  of  lands 
under  navigable  waters  that  may  afford 
foundation  for  wharves,  piers,  docks,  and 
other  structures  in  aid  of  commerce,  and 
grants  of  parcels  which,  being  occupied,  do 
not  substantially  impair  the  public  inter- 
ests in .  the  lands  and  waters  remaining, 
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that  are  chiefly  considered  and  sustained  in 
the  adjudged  cases  as  a  valid  exercise  of 
legislative  power  consistently  with  the  trust 
to  the  public  upon  which  such  lands  are 
held  by  the  state.  But  that  is  a  very  dif- 
ferent doctrine  from  the  one  which  would 
sanction  the  abdication  of  the  general  con- 
trol of  the  state  over  lands  under  the  naviga- 
ble waters  of  an  entire  harbor  or  bay  or  of 
a  sea  or  lake.  Such  abdication  is  not  con- 
sistent with  the  exercise  of  that  trust  which 
requires  the  government  of  the  state  to  pre* 
serve  such  waters  for  the  use  of  the  public. 
The  trust  devolving  upon  the  state  for  the 
public,  and  which  can  only  be  discharged 
by  the  management  and  control  of  property 
in  which  the  public  has  an  interest,  cannot 
be  relinquished  by  a  transfer  of  the  prop- 
erty. The  control  of  the  state  for  the  pur- 
poses of  the  trust  can  never  be  lost  except 
as  to  such  parcels  as  are  used  in  promoting 
the  interests  of  the  public  therein,  or  can 
be  disposed  of  without  any  substantial  im- 
pairment of  the  public  interest  in  the  land» 
and  waters  remaining.  ...  A  grant  of 
all  the  lands  under  the  navigable  waters  of 
a  state  has  never  been  adjudged  to  be  within 
the  legislative  power,  and  any  attempted 
grant  of  the  kind  would  be  held,  if  not  ab- 
solutely void  on  its  face,  as  subject  to  rev- 
ocation. The  state  can  no  mor6  abdicate 
its  trust  over  property  in  which  the  whole 
people  are  interested,  like  navigable  waters 
and  soils  under  them,  so  as  to  leave  them 
entirely  under  the  use  and  control  of  private 
parties,  except  in  the  instance  of  parcel  a 
mentioned  for  the  improvement  of  the  navi- 
gation and  use  of  the  waters,  or  when  par- 
cels can  be  disposed  of  without  impairment 
of  the  public  interest  in  what  remains,  than 
it  can  abdicate  its  police  powers  in  the  ad- 
ministration of  government  and  the  pres- 
ervation  of  the  peace." 

It  is  not  proposed  here  to  take  or  appro- 
priate the  land  in  question  for  the  erection 
of  whar\*es,  docks,  or  piers,  the  construc- 
tion of  which  may  facilitate  or  aid  the  navi- 
gation of  the  waters  of  the  lake,  but  the  sole 
purpose  seems  to  be  to  appropriate  the  sub- 
merged land  for  the  private  use  of  the  rail- 
road company.  It  is  unreasonable  to  be- 
lieve that  the  legislature,  in  the  enactment 
of  §  3  of  the  charter  of  the  railroad  com- 
pany, ever  intended  to  place  in  the  hands  of 
the  company  unlimited  power  to  go  on, 
from  time  to  time,  and  appropriate  to  it» 
own  use  parcel  after  parcel  of  the  lands  cov- 
ered by  the  waters  of  Lake  Michigan:  and, 
if  such  unlimited  power  was  contemplated, 
it  transcended  its  authority.  It,  in  effect^ 
undertook  to  part  with  governmental  pow- 
ers, which  it  could  not  do. 

We  are,  however,  referred  to  three  case^ 
in  support  of  the  position  of  the  railroa<) 
company:  Illinois  C.  R,  Co,  v.  Rucker,  14 
111.  353 ;  Illinoia  v.  Illinois  C,  R.  Co,  33  Fed. 
730,  and  Illinois  C.  R,  Co.  v.  Illinois,  146  U^ 
S.  387,  30  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 
We  do  not  regard  the  case  first. cit^d  as  one* 
having  a  bearing  on  the  question  presented 
by  this  record.  In  that  case,  after  the  Il- 
linois Central  Railroad    Company    had    la- 
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«ated  its  line  of  road,  with  the  consent  of  the 
city  of  Chicago,  over  the  shore  waters  of 
Lake  Michigan,  the  company  applied  to  the 
county  court  of  Cook  county  to  appoint  ap- 
praisers to  assess  damages  to  certain  par- 
ties who  owned  land  on  the  lake  shore.  The 
railroad  having  been  located  in  front  of  the 
premises  of  said  lake  shore  owners,  and 
partly  over  the  same,  the  company  sought 
to  condemn  this  property,  but  the  county 
court  refused  the  application.  Upon  pe- 
tition for  mandamus  to  this  court  a  manda- 
mus was  awarded,  and  the  court  held: 
First,  that  the  railroad  company  had  the 
right,  with  the  consent  of  the  city,  to  locate 
its  line  of  road  over  the  shallow  waters  of 
Lake  Michigan  on  the  line  selected;  second, 
tiiat  the  right  was  not  forfeited  by  the  fail- 
ure to  locate  prior  to  January  1,  1852;  and, 
third,  it  was  the  duty  of  the  county  court 
to  appoint  appraisers.  It  thus  appears  that 
no  question  was  raised  or  decided,  as  we 
understand  the  case,  in  regard  to  the  right 
of  the  railroad  company  to  go  beyond  the 
200  feet  granted  and  selected  for  right  of 
way,  and  take  lands  covered  by  the  waters 
of  the  lake  for  an  engine  house  or  for  other 
railroad  purposes  named  in  the  charter.  As 
to  the  second  case  mentioned,  that  case  was 
removed  by  writ  of  error  to  the  Supreme 


Court  of  the  United  States;  and  the  ques- 
tions of  law  involved  were  settled  in  Illinois 
C.  R.  Co,  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110.  That  case  is 
also  relied  upon  in  the  argument.  There 
may  be  found  expressions  in  the  opinion  of 
the  court  which  might  seem  to  favor  the 
view  of  appellant;  but  when  the  facts  of 
that  case  are  taken  into  consideration,  and 
the  entire  opinion  is  examined;  we  do  not 
think  that  ttie  case  lends  support  to  the 
position  of  appellant  in  this  case. 

It  is  also  set  up  in  the  bill  that  the  rail- 
road company  has  the  right,  as  a  riparian 
owner,  to  fill  in  the  lake,  and  erect  its  en- 
gine house  on  the  new-made  land.  But  this 
question  has  not  been  discussed  in  appel- 
lant's argiunent,  and  we  must  regard  it  as 
waived.  Moreover,  imder  the  facts  pre- 
sented by  this  record,  we  are  aware  of  no 
well-considered  case  which  would  sustain 
the  proposed  acts  of  appellant  in  filling  in 
the  lake,  and  erecting  upon  the  newly  made 
land  an  engine  house. 

The  decree  of  the  Superior  Court  will  he 
affirmed. 

AfBrmed  by  Supreme  Court  of  United 
States  March  12^  1900. 
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STATE  of  Indiana  ea?  rel.  Frank  H.  SNY- 
DER, Appt., 

17. 

PORTF^VND  NATURAL  GAS  &  OIL  COM- 
PANY. 

(163  iDd.  483.) 

A  corporation  orfranlsed  for  the  pro- 
duction of  oil  and  iraa  may  be  deprived 
of  its  franchises  in  case  It  enters  into  an 
aj^reement  with  a  rival  company  fixing  the 
price  to  be  charged  for  gas  in  a  certain  city 
in  which  their  pipes  are  laid,  and  binding  it 
to  refuse  to  sapply  gas  to  customers  sapplied 
from  the  rlTal's  pipes. 

(Jnne  6,  1899.) 

APPEAL  by  relator  from  a  judgment  of 
the  CiT>cuit  Court  for  Randolph  County 
in  faTor  of  defendant  in  a  quo  warranto 
proceeding  to  forfeit  defendant's  franchises. 
Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.    William  H.  Williamaon    and 
Fnuak  H.  Snyder  for  appellant. 
Kr.  J.  J.  M.  liaFollette  for  appellee. 

On  petition  for  rehearing. 
Messrs,    J.  W.  Headinston  and  J.  F. 
LaFoUette,  for  appellee: 
The  complaint  does  not  make  a  case  un- 

Note. — Kor  other  cases  in  this  series  as  to 
forfeiture  of  corporate  charter  for  entering  com- 
bination to  create  monopoly,  see  People  ▼.  North 
River  Sagar  Bef.  Co.  (N.  Y.)  9  L.  R.  A.  83, 
and  note.  See  also  Leslie  T.  Loriilard  (N.  Y.) 
1  L.  R.  A.  456,  and  note. 
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der  the  law  as  laid  down  by  the  court. 
There  is  absolutely  no  averment,  not  even 
in  the  way  of  a  conclusion,  showing  that 
anyone  has  been  damaged  or  hurt,  or  that 
any  damage  is  threatened.  In  the  absence 
of  an  averment  that  the  rates  fixed  were 
exorbitant,  we  must  infer  that  the  rates 
were  reasonable  and  as  low  as  gas  could  be 
furnished. 

Fixing  a  price  on  goods,  wares,  and  mer- 
chandise is  not  an  offense  against  the  pub- 
lic If  no  one  is  hurt  in  person  or  purse, 
we  know  of  no  reason  why  it  can  be  said 
that  corporations  offend  against  the  law  of 
their  creation. 

A  party  "can  legally  prove  no  material 
fact  which  the  declaration  does  not  allege." 

Gould.  PI.  160. 

A  pleading  must  aver  facts,  and  not  con- 
clusions of  law. 

Caskcy  v.  Oreenshurghy  78  Ind.  233 ;  Booth 
V.  Cass  County  Comrs.  84  Ind.  428 ;  Jackson 
School  Twp.  V.  FarlotDf  75  Ind.  118;  Krug 
V.  Davis,  86  Ind.  309. 

There  is  no  averment  that  any  customer 
of  the  Citizens'  Gas  A  Oil  Mining  Company 
ever  asked  to  be  supplied  with  gas  from  the 
pipe  lines  of  the  defendant. 

Avery  v.  Dougherty,  102  Ind.  443,  52  Am. 
Rep.  680,  2  N.  E.  123;  Moore  v.  State  ex  rel. 
Johnson,  71  Ind.  478. 

Prior  to  the  act  approved  March  6,  1897, 
there  was  no  statute  in  this  state  making 
any  agreement  or  combination,  the  purpose 
of  which  was  to  prevent  competition  in  any 
kind  of  business,  unlawful. 
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Mogul  S.  S.  Co.  V.  McGregor,  L.  R.  21  Q. 
B.  Div.  544. 

Jordan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  13  a  proceeding  in  quo  warranto  by 
the  state  of  Indiana,  on  the  relation  of  the 
prosecuting  attorney  of  the  twenty-sixth  ju- 
dicial circuit,  to  dissolve,  and  seize  the  cor- 
porate franchises  of,  appellee.  The  venue 
of  the  cause  was  changed  from  the  Jay  cir- 
cuit court  to  the  Randolph  circuit  court, 
in  which  court  a  demurrer  was  sustained  to 
the  information  for  insufficiency  of  .  facts, 
and  judgment  was  rendered  in  favor  of  ap- 
pellee thereon.  Th«  state  appeals,  and  as- 
signs error  on  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  the  information. 

The  information  alleges:  That  the  de- 
fendant is  a  corporation  duly  organized  in 
December,  1880,  under  the  laws  of  the  state 
of  Indiana  relating  to  the  incorporation  of 
manufacturing  and  mining  companies.  The 
object  of  its  organization  is  to  conduct  the 
business  of  mining  oil  and  gas,  and  to  fur- 
nish the  same  for  fuel  and  illuminating  pur- 
poses and  for  propelling  machinery,  etc. 
Its  place  of  business  or  operation  is  stated 
to  be  at  the  city  of  Portland,  in  the  state  of 
Indiana.  After  its  incorporation  it  ob- 
tained from  said  city  permission  to  lay  gas 
pipes  along  and  under  the  public  streets  of 
that  city  for  the  purpose  of  supplying  its 
inhabitants  with  gas  for  light  and  fuel,  and 
it  engaged  in  furnishing  gas  to  them  for 
such  purposes.  That  the  citizens*  Natural 
Gas  &  Oil  Company  was  also  duly  incorpo- 
rated in  February,  1889,  under  the  same 
laws  and  for  the  same  purposes  as  was  de- 
fendant, and  it  also  was  granted  the  privi- 
lege by  the  city  of  Portland  to  lay  its  pipes 
in  and  along  the  streets  of  the  city  for  the 
same  purposes  as  was  defendant,  and  it  en- 
gaged in  supplying  gas  to  the  inhabitants 
of  said  city  for  fuel  and  light.  After  al- 
leging these  facts,  the  information  charges 
that  the  defendant  on  tae  1st  day  of  Sep- 
tember, 1891,  "in  violation  of  law  and  in  the 
abuse  of  its  coroorate  powers,  and  in  the 
exercise  of  privileges  not  conferred  upon  it 
by  law,"  entered  into  a  certain  agreement  or 
combination  with  said  Citizens*  Gas  &  Oil 
Mining  Company  "to  fix  the  rate  of  gas  to 
be  charged  by  them,  and  each  of  them,  to 
the  consumers  in  said  city  of  Portland." 
It  was  further  agreed  by  and  between  the 
defendant  and  said  other  mentioned  com- 
pany that  "neither  of  said  companies  should 
or  would  attach  the  service  pipes  of  any  gas 
consumer  in  said  city  to  its  pine  lines  if  at 
the  time  such  customer  or  consumer  was  a 
patron  of  the  other  company."  It  is  fur- 
ther averred  that  the  defendant  has  observed 
and  complied  with  said  agreement,  and  the 
price  of  gas  has  been  fixed  thereby,  and  it 
has  at  all  times  refused  to  sell  or  furnish 
gas  to  the  inhabitants  of  said  city  at  any 
other  price  than  the  one  fixed  by  said  agree- 
ment, and  in  pursuance  of  said  agreement, 
and  in  order  to  prevent  competition,  it  has 
refused,  and  still  refuses,  to  supply  divers 
inhabitants  of  the  said  city  of  Portland  with 
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gas,  who,  as  it  is  alleged,  were  consumers 
of  gas  from  the  pipe  line  of  the  said  Citi- 
zens' Gas  &  Oil  Mining  Company.  It  is  fur- 
ther alleged  that  there  is  no  other  coa'pora- 
tion,  company,  or  person  in  said  city  en- 
gaged in  supplying  gas  for  light  and  fuel 
to  its  inhabitant^  The  information  is  not 
a  model  pleading,  and  may  perhaps  be  said 
to  be  open  to  the  .objection  that  in  some 
respects  it  is  uncertain,  and  in  others  states 
conclusions  instead  of  facts.  The  question, 
however,  presented  for  our  decision,  isT,  Are 
the  facts  as  therein  alleged  sufficient  to  en- 
title the  state  to  demand  that  the  appel]<?e'» 
corporate  franchises  shall  be  declared  for- 
feited? Reduced  to  a  simple  proposition, 
the  gravamen  upon  which  it  bases  its  dt'- 
mand  for  a  forfeiture  of  the  defendant's 
corporate  rights  is  that  it  has,  by  an  agree- 
ment, illegally  united  with  the  Citizens' 
Gas,  etc.;  Company,  a  competing  company, 
under  which  agreement  the  price  of  gas  to 
be  charged  consumers  has  been  fixed,  and 
has  agreed  w^ith  said  company  that  neither 
would  furnish  gas  to  persons  who  were  pa- 
trons of  the  other  company.  By  this  agree- 
ment it  appears  that  it  was  controlled,  and 
at  all  times  refused  to  furnish  its  product 
to  divers  inhabitants  of  the  citv  of  Port- 
land,  simply  because  they  were  consumers 
of  gas  from  the  lines  of  the  Citizens'  Gaa 
Company.  The  insistence  of  counsel  for  tlie 
state  is  that  the  defendant,  under  the  facts 
charged  in  the  information,  is  shown  to  have 
combined  with  the  Citizens'  Gas  Company  to 
fix  and  maintain  the  price  of  gas,  and  that 
these  companies  agreed  with  each  other  not 
to  furnish  gas  to  consumers  who  were  pa- 
trons of  the  other  company,  in  order  to  pre- 
vent legitimate  competition;  that,  in  carry- 
ing out  the  compact  or  agreement,  the  de- 
fendant exercised  powers  not  conferred  by 
law,  and  committed  an  act  violative  of  law, 
and  is  shown  to  haye  abused  the  rights  con- 
ferred upon  it  by  the  state,  and  hence  it 
ought  to  be  ousted  from  longer  or  further 
exercising  its  corporate  rights.  The  Code 
provides  that  an  information  may  be  filed 
against  a  corporation  when  it  does  or  omit<i 
acts  which  amount  to  a  surrender  or  forfeit- 
ure of  its  rights  and  privileges  as  a  corpo- 
ration, or  when  it  exercises  powers  not  con- 
ferred by  law.  Burns's  Rev.  Stet.  1894,  S 
1145  (Rev.  Stat  1881,  §  1131;  Horner '» 
Rev.  Stat.  1897,  §  1131,  subd.  4).  The  sUt- 
ute  exacts  that  the  information  "shall  con- 
sist of  a  plain  statement  of  the  facts  which 
constitute  the  grounds  of  the  proceeding  ad- 
dressed to  the  court."  Burns's  Rev.  Stat. 
1804,  §  1147  (Rev.  Stat.  1881,  §  1133;  Hor- 
ner's Rev.  Stat.  1897,  §  1133).  The  authori- 
ties assert,  as  a  general  rule,  that  courts 
will  proceed  with  extreme  caution  in  the  for- 
feiture of  corporate  franchises,  and  a  corpo- 
ration will  not  be  deprived  thereof  unles^s 
under  express  limitation,  or  for  a  plain 
abuse  of  its  powers,  whereby  it  fails  to  ful- 
fil the  design  and  purpose  of  its  organization. 
When  the  state  seeks  to  destroy  the  life  of 
an  incorporated  body,  it  is  required  to  shov\- 
some  grave  misconduct, — some  act,  at  least, 
by  which  it  has  offended  the  law  of  its  crea- 
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lion,  or  something  material  which  tends  to 
produce  injury  to  the  public,  and  not  merely 
that  which  affects  only  private  interests,  for 
vhich  other  adequate  remedies  are  provided. 
Hi^h,  Extr.  Legal  Rem.  §§  649,  664;  People 
Y.  A'orth  Uiver  Sugar  Ref,  Co.  121  N.  Y.  582, 
9  L.  R.  A.  33,  24  N,  E.  832;  Bank  of  Vin- 
cennes  v.  State,  1  Blackf.  267,  12  Am.  Dec. 
234.  Where,  however,  the  facts  disclose  that 
I  corporation  has  failed  in  the  discharge  of 
its  corporate  duties  by  uniting  with  others 
in  canying  out  an  agreement,  the  perform- 
ance of  which  is  detrimental  or  injurious  to 
the  public,  it  thereby  may  be  said  to  offend 
against  the  Inw  of  its  creation,  and  conse- 
quently forfeits  its  right  to  longer  exercise 
its  franchises,  and  is  subject  to  a  judgment 
of  ouster.  People  v.  North  River  Sitgar 
Ref.  Co.  54  Hun,  354,  5  L.  R.  A.  380,  7  N.  Y. 
Supp.  400,  121  N.  Y.  582,  9  L.  R.  A.  33,  24  N. 
E.  832;  State  ex  rel,  Colburn  v.  Ohcrlin 
nidq.  d  L.  Ass^.  35  Ohio  St.  258;  State  v. 
Cint^nnaii,  ^^  O.  rf  T.  P.  R.  Co.  47  Ohio  St. 
130,  7  L.  R.  A.  319,  23  N.  E.  928;  State  ex 
rel.  Watson  v.  Standard  Oil  Co.  49  Ohio  St. 
ni,  15  L.  R.  A.  145,  30  N.  E.  279;  High, 
Extr.  li^al  Rem.  §  666.  CJourts  have  en- 
larged the  rule  so  that  an  information  in  the 
nature  of  a  quo  warranto  is  now  regarded, 
not  only  vlb  appropriate  means  of  testing  the 
right  to  exercise  corporate  franchises,  but 
such  proceedings  are  also  a  proper  remedy 
for  the  abuse  by  a  eorporation  of  the  powers 
with  which  it  has  been  invested.  Beach, 
Priv.  Corp.  §  53.  Of  course,  as  asserted  by 
the  authorities  previously  cited,  proceedings 
in  quo  warranto  will  not  be  countenanced  or 
receive  the  sanction  of  a  court,  as  a  general 
rule,  where  the  act  Complained  of  is  of  a 
trivial  character,  or  where  the  abuse  charged 
niay  be  said  to  be  a  doubtful  one,  or  there 
exists  any  other  adequate  or  ample  remedy 
therefor.  Id.  §  436.  Ck>rporations  are  rec- 
osTiized  as  creatures  of  the  law,  and  they 
<*ertainly  owe  obedience  thereto;  and  when 
they  fail  to  perform  duties  which  they  were 
created  to  discharge,  and  in  which  the  public 
have  an  interest,  or  where  they  do  unauthor- 
ized or  forbidden  acts,  the  state  unquestion- 
ably has  the  right,  and  it  is  it«  duty,  to  ob- 
ject, and  it  may  interpose  by  information, 
and  wrest  from  the  offending  corporation  its 
franchises.  Id.  §§  840,  841;  Cook,  Stock, 
Stockholders,  &  Corp.  Law,  §  635 ;  People  ex 
rel.  At  iff.  Gen.  v.  Dashatoay  Asao.  84  Cal. 
114,  12  t.  R.  A.  117,  24  Pac.  277.  Appellee 
is  in  its  nature  a  public  corporation,  which 
fact  has  been  recognized  by  our  legislature 
in  conferring  upon  companies  engaged  in  a 
business  of  like  character  the  right  of  emi- 
nent domain.  Acts  1889,  p.  22  (Burns's 
Hev.  Stat.  1894,  §  5103).  Being  the  crea- 
tare  of  the  law,  the  franchises  granted  to  it 
^»y  the  state—in  theory,  at  least — were 
irranted  as  a  public  benefit;  and  in  accept- 
in<;  its  rights,  under  the  laws  of  the  state, 
it  impliedly  agreed  to  carry  out  the  purpose 
or  object  of  its  creation,  and  assumed  obli- 
jnitions  to  the  public,  and  such  obligations  it 
i«  required  to  discharge.  Beach,  TruRts,  § 
221;  Thomas  v.  Wcai  Jersey  R.  Co.  101  U. 
.^.  71,  25  It.  ed.  950.  It  certainly  can  be 
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said,  and  the  proposition  is  sustained  by  am- 
ple authority,  that,  in  furtherance  of  the 
purposes  for  which  it  was  created,  it  owed 
a  duty  to  the  public.  Its  duty  towards  the 
citizens  of  the  city  of  Portland,  and  their 
duty  towards  it,  may  be  said  to  be  somewhat 
reciprocal ;  and  any  dealings,  rules,  or  regu- 
lations between  it  and  them  which  do  not 
secure  tne  just  rights  of  both  parties  can- 
not receive  the  approbation  of  a  court.  The 
law,  among  other  things,  exacted  of  appel- 
lee the  duty  to  offer  and  sunply  gas  impar- 
tially, so  far  as  it  had  the  ability  or  capaci- 
ty to  do  so,  to  all  persons  desiring  its  use 
within  the  territory  to  which  its  business 
was  confined,  provided  always  such  persons 
made  the  necessary  arrangements  to  receive 
it,  and  complied  with  the  company's  reasona- 
ble regulations  and  conditions.  Portland 
Natural  Gas  d  Oil  Co.  v.  State  ex  rel.  Keen, 
135  Ind.  54.  21  L.  R.  A.  639,  34  N.  E.  818, 
and  authorities  there  cited;  People  ex  rel. 
Peahody  v.  Chicaqo  Gas  Trust  Co.  130  111. 
268,  8  L.  R.  A.  497,  22  N.  E.  798;  Chicago 
Gaslicfht  d  Coke  Co.  v.  People's  Gaslight  d 
Coke' Co.  121  111.  530,  13  N.  E.  109;  West- 
field  Gas  d  Mill.  Co.  v.  Mendenhally  142  Ind. 
538,  41  N.  E.  1033;  Central  U.  Teleph.  Co. 
V.  Bradbury,  106  Ind.  1,  6  N.  E.  721 ;  Cen- 
tral V.  Teleph.  Co.  v.  State  ex  rel.  Fallcv, 
118  Ind.  194,  19  N.  E.  604;  Central  V.  Tel- 
eph. Co.  v.  Stoovela/nd,  14  Ind.  A  pp.  341,  42 
N.  E.  1035;  8  Am.  &  Eng.  Enc.  Law,  p.  614. 
It  is  an  old  and  familiar  maxim  that  "com- 
petition is  the  life  of  trade,"  and  whatever 
act  destroys  competition,  or  even  relaxes  it, 
upon  the  part  of  those  who  sustain  relations 
to  the  public,  is  regarded  by  the  law  as  inju- 
rious to  public  interests,  and  is  therefore 
deemed  to  be  unlawful,  on  the  grounds  of 
public  policy.  Greenhood,  Pub.  Pol.  pp. 
654,  655;  Chicaqo  Gaslight  d  Coke  Co.  w 
People's  Gaslight  d  Coke  Co.  121  111.  530, 
13  N.  E.  169;  Gibbs  v.  Consolidated  Gas  Co. 
130  U.  S.  306,  32  L.  ed.  979,  9  Sup.  Ct.  Rep. 
553;  Hooker  v.  Vandewater,  4  Denio,  340, 
47  Am.  Dec.  258;  Consumers*  Oil  Co.  v. 
Nunnemaker,  142  Ind.  560,  41  N".  E.  1048: 
Beach,  Priv.  Corp.  §§  54,  55.  The  authori- 
ties affirm,  as  a  general  rule,  that  if  the  act 
complained  of,  by  its  results,  will  restrict 
or  stifle  competition,  the  law  will  regard 
«uch  act  as  incompatible  with  public  policy, 
without  any  proof  of  evil  intent  on  the  part 
of  the  actoV,  or  actual  injury  to  the  public. 
The  inquiry  is  not  as  to  the  degree  of  injury 
inflicted  upon  the  public.  It  is  suflioientto 
know  that  the  inevitable  tendency  of  the  act 
is  injurious  to  the  public.  Central  Ohio 
Salt  Co.  V.  Guthrie,  35  Ohio  St.  666;  Sican 
V.  Chorpenningy  20  Cal.  182;  State  ex  rel. 
Watson  V.  Standard  Oil  Co.  40  Ohio  St.  137, 
15  L.  R.  A.  145,  30  N.  E.  279;  Gibbs  v. 
Smith.  115  Mass.  592;  Richardson  v.  Buhl, 
77  Mich.  632,  6  L.  R.  A.  457,  43  N.  W.  1102; 
Pacific  Factor  Co.  v.  Adler.  90  Cal.  110,  27 
Pac.  36 ;  Beach,  Trusts,  §  82. 

Recognizing  and  adopting  the  principles 
to  which  we  have  referred  as  sound  law,  we 
next  proceed  to  apply  them  a«»  a  tvst  to  the 
facts  involved  in  this  case.  It  will  not  hf; 
unreasonable  to  presume  that  one  oi  the  ob- 
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jects,  upon  the  part  of  the  city  of  Portland, 
in  granting  permission  to  the  Citizens'  Gaa 
Company  to  lay  its  pipes  and  mainB  along 
and  under  the  streets  of  that  city,  after  it 
had  awarded  the  same  rights  to  appellee, 
was  that  there  might  be  a  reasonable  and 
fair  competition  between  these  two  compa- 
nies. By  the  agreement  in  question,  when 
carried  into  effect,  the  patrons  of  one  com- 
pany were  excluded  from  being  supplied  with 
gas*  from  the  other  company.  Each  com- 
pany was,  by  the  terms  of  the  agreement, 
bound  to  abide  by  and  maintain  the  prices 
fixed,  and  each  was  prohibited  from  fur- 
nishing gas  to  the  customers  of  the  other. 
That  the  people  of  that  city  who  desired  to 
become  consumers  of  gas  were,  by  the  agree- 
ment in  question,  deprived  of  the  benefits 
that  might  result  to  them  from  competition 
between  the  two  companies,  certainly  cannot 
be  successfully  denied.  The  exclusion  of 
competition,  under  the  agreement,  redound- 
ed solely  to  the  benefit  of  appellee  and  the 
other  company,  and  the  enforcement  of  the 
compact  between  them  could  be  nothing  less 
than  detrimental  to  the  public  By  uniting 
in  this  agreement,  appellee  disabled,  or  at 
least  professed  to  have  disabled,  itself  from 
the  performance  of  its  implied  duties  to  fur- 
nish gas  impartially  to  all,  and  thereby 
made  public  accommodations  subservient  to 
its  own  private  interests.  The  agreement 
in  controversy,  as  it  is  disclosed  by  the  facts 
averred  in  the  information,  evidently  could 
serve,  so  far  as  the  public  was  concerned,  no 
other  purpose  than  a  restriction  upon  com- 
petition, and  created  at  least  a  basis  for  a 
monopoly.  The  law,  as  we  have  seen,  is  inimi- 
cal to  monopolies,  and  recognizes  the  right 
of  the  public  to  have  the  benefit  of  a  fair 
and  healthy  competition,  and  requires  that 
equal  facilities  and  reasonable  rates  in  car- 
rying out  the  purposes  of  such  business  as 
tnat  in  which  appellee  is  engaged,  so  far  as 
practicable,  be  secured  to  all.  In  Consum- 
era*  Oil  Co.  v.  Nunnemaker,  142  Ind.  668,  41 
N.  E.  1051,  we  said:  "The  law  has  always 
been  hostile  to  the  creation  of  monopolies 
when  they  tend  to  impair  the  interest  of  the 
public.  It  is  elementary  that  whatever  is  in- 
jurious to  or  against  the  public  good  is  void 
on  the  ground  of  public  policy.  This  policy 
unquestionably  favors  competition  in  trade, 
to  the  end  that  its  commodities  may  be  af- 
forded to  the  consumer  as  cheaply  as  possi- 
ble, and  is  opposed  to  monopolies  which  tend 
to  advance  prices  to  the  injury  of  the  public 
in  general."  In  the  appeal  of  Thomas  v. 
West  Jersey  R,  Co,  101  U.  S.  83,  25  L.  ed. 
952,  Miller,  J.,  speaking  as  the  ors^n  of  the 
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court,  said:  "Where  a  corporation,  like  a 
railroad  company,  has  granted  to  it  by 
charter  a  franchise  intended  in  large  meas- 
ure to  be  exercised  for  the  public  good,  the 
due  performance  of  those  functions  being  the 
consideration  of  the  public  grant,  any  con- 
tract which  disables  the  corporation  from 
performing  those  functions — which  under- 
takes, witiiout  the  consent  of  the  state,  to 
transfer  to  others  the  rights  and  powers  con- 
ferred by  the  charter,  and  to  relieve  the 
grantees  of  the  burden  which  it  imposes — is 
a  violation  of  the  contract  with  tiie  state, 
and  is  void,  as  against  public  policy."  While 
appellee,  by  the  agreement  in  controversy, 
cannot  be  said  to  have  fully  renounced  au- 
tonomy, still  it  did  so  to  the  extent,  at  least, 
that  it  thereby  disabled  itself  from  supplying 
persons  with  gas  who  were  patrons  of  the 
other  company,  lliat,  by  entering  into  this 
agreement  anid  carrying  it  into  execution, 
appellee  violated  the  principles  of  public 
policy  and  clearly  abused  the  rights  and 
powers  conferred  upon  it  by  the  state,  and 
may  be  said  to  have  offended  a^inst 
the  law  of  its  creation,  there  can  be  no 
question.  Such  an.  illegal  act  or  agree- 
ment upon  the  part  of  a  corporation  like 
appellee  cannot  be  permitted  to  override 
the  law,  and  it  was  the  manifest  duty  of  the 
state  to  interpose,  as  it  has  done,  and  call  it 
to  account:  and,  if  the  charge  made  is  estab- 
lished, a  deserving  penalty  ought  to  be  in- 
flicted. 

In  addition  to  the  prayer  for  the  forfeit- 
ure of  appellee's  rights  as  a  corporation,  the 
information  asks  that  such  other  relief  be 
granted  as  is  just  and  proper.  The  rule  is 
well  settled  that  a  court,  in  cases  in  quo 
warranto  proceedings,  like  this,  if  the  facts 
justify,  may,  in  the  exercise  of  its  discre- 
tion, render  a  judgment  against  defendant, 
declaring  a  forfeiture  of  iU  corporate  fran- 
chises, or  the  judgment  may  be  a  forfeiture 
or  ouster  only  of  the  right  of  the  defendant 
to  carry  out  or  continue  the  illegal  act  or 
acts  charged  and  established.  State  ex  rel. 
Watson  V.  Standard  Oil  Co.  49  Ohio  St.  137, 
15  L.  R.  A.  145,  30  N.  E.  279;  Cook,  Stock, 
Stockholders,  &  Corp.  Law,  §  635. 

From  what  we  have  said,  it  follows  that 
the  court  erred  in  sustaining  appellee's  de- 
murrer to  the  information;  and  the  judg- 
ment is  therefore  reversed^  and  the  cause  re- 
manded, with  instructions  to  the  trial  court 
for  further  proceedings  consistent  with  this 
opinion. 

Rehearing  denied. 


1898. 
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CROWN    CORK    &    SEAL  COMPANY   of 
Baltimore  City,  Appt., 

V. 

STATE  of  Maryland. 
(87  Md.  G87.) 

1.  A  corporation  la  not  entitled  to  have 
the  asseimment  of  Its  capital  stock 
for  pnrposcH  of  taxation  limited  to  the 

value  of  its  property  other  than  patents 
granted  by  the  United  States,  since,  under 
the  Code,  art.  81,  S$  2,  4,  141.  144.  the  tax 
Is  Icyied,  not  upon  the  corporation  or  its 
stock,  but  upon  the  owners  of  the  shares. 

2.  A  tax  levied  upon  corporate  stock 
U  nor  prohibited  by  the  Constitution  of 
the  United  Slates,  although  the  corporation 
is  the  owner  of,  and  its  stock  was  largely  paid 
for  by  the  assignment  of,  patents  granted  by 
the  United  States. 

(June  28.  1898.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas  in  fa- 
vor of  plaintiff  in  a  suit  to  recover  taxes 
allied  to  be  due  and  unpaid.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fisher,  Bruce,  Sc  Fisher  for 
appellant. 

Messrs.  J.  Alexander  Preston,  Alex- 
ander Preston,  and  Robert  Ludlow 
Preston,  for  appellee: 

The  exemption  of  property  from  taxation 
does  not  exempt  the  value  of  shares  of  stock 
to  the  extent  of  the  value  of  such  property. 
The  tax  is  not  a  tax  upon  the  stock  or  upon 
the  corporation,  but  upon  the  owners  of  the 
shares  of  stock,  though  the  officers  of  the 
corporation  are  made  the  agents  of  the  state 
for  the  collection  of  the  state  tax.  It  is 
not  material  what  assets  or  other  property 
make  up  the  value  of  the  shares. 

United  States  Electric  Powei*  d  Light  Co. 
V.  State,  79  Md.  70,  28  Atl.  768;  Firemen's 
fns.  Co.  V,  Baltimore,  23  Md.  311;  Balti- 
more V.  Canton  Co.  63  Md.  218. 

The  ownership  of  patent  rights  carries 
with  it  no  exemption  from  laws  of  the  state 
wherein  the  business  of  the  owner  of  the 
patent  is  carried  on. 

'Jordan  v.  Dayton  Overseers,  4  Ohio,  294; 
State  ex  rel.  American  U.  Teleg.  Co.  v.  Bell 
Tclcph.  Co.  36  Ohio  St.  297.  38  Am.  Rep. 
583;  Palmer  v.  State,  39  Ohio  St.  236,  48 
Am.  Rep.  429. 

Not  only  can  the  state  regulate  the  use 
of  patents  within  its  boundaries,  but  it  may 
€Ten  prevent  the  owner  from  selling  or  dis- 
posing of  the  articles  manufactured  under 
his  patent. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24 
L  ed.  1115;  Webber  v.  yirginia,  103  U.  S. 

NotoT— Fop  taxation  of  patent  rights,  see 
aiwen  In  note  to  Com.  v.  Petty  (Ky.)  29  L.  R. 
X.  on  page  792  ;  also  People  es  rel.  Edison  Elec- 
tric Illuminating  Co.  v.  Brooklyn  Bd.  of  Asses- 
«>r9  {N.  Y.)  42  L.  R.  A.  290.  and  State  ed»  reh 
<;uilbcrt  Y.  Halliday  (Ohio)  49  L.  R.  A.  427. 
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344,  26  L.  ed.  565;  Livingston  ▼.  Van  Ingen, 
9  Johns.  507. 

Even  government  agencies  are  only  ex- 
empt from  state  taxation  in  so  far  as  it 
interferes  with  their  efficiency  in  perform- 
ing the  functions  by  which  they  serve  the 
government. 

Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125 
U.  S.  551,  31  L.  ed.  794,  8  Sup.  Ct.  Rep. 
961. 

The  property  of  corporations  may  be 
taxed  even  though  they  be  agents  for  the 
United  States;  the  property  is  that  of  the 
agents,  not  of  the  United  States. 

Central  P.  R.  Co.  v.  California,  162  U.  S. 
125,  40  L.  ed.  914,  16  Sup.  Ct.  Rep.  766; 
Western  U.  Teleg.  Co.  v.  Taggart,  163  U. 
S.  2,  41  L.  ed.  49,  16  Sup.  Ct.  Rep.  1054. 

In  People  ex  rel.  Edison  Electric  Light 
Co.  v.  Campbell,  138  N.  Y.  543,  20  L.  R. 
A.  453,  34  N.  E.  370,  the  whole  capital 
stock  of  the  corporation  was  invested  in 
United  States  patents;  yet  it  was  held  to 
be  subject  to  taxation  by  the  New  Y^ork 
court  odf  appeals. 

Where  shares  of  stock  are  invested  in 
United  States  bonds,  in  assessing  the  value 
of  the  stock  the  value  of  the  bonds  need  not 
be  deducted  from  the  total  value  of  the  capi- 
tal stock. 

People  V.  Home  Ins.  Co.  92  N.  Y.  328. 

The  proper  test  of  the  value  of  stock  is  its 
earning  power,  not,  What  are  the  assets  of 
the  corporation? 

People  V.  American  Bell  Teleph.  Co.  117 
N.  Y.  243,  22  N.  E.  1057. 

Roberts,  J.,  delivered  the  opinion  of  the 
court : 

This  suit  was  brought  by  the  state  of 
Maryland  in  the  court  of  common  pleas  of 
Baltimore  city  to  recover  from  the  appel- 
lant certain  taxes  assessed  upon  its  capital 
stock,  and  claimed  to  be  due  the  sUite  for 
the  year  1895.  The  case  was  tried  before 
the  court  below  without  the  aid  of  a  jury. 
At  the  trial  below,  the  state  (appellee  here) 
offered  in  evidence  the  tax  bill,  properly  cer- 
tified, when  it  was  admitted  that  the  state 
tax  commissioner  had  duly  assessed  the  cap- 
ital stock  of  the  appellant  for  the  year  1805, 
and  that  the  appellant,  refusiujor  to  abide  by 
the  action  and  determination  of  the  tax  com- 
missioner, took  its  appeal  to  the  comptrol- 
ler and  treasurer  of  the  state,  in  accordance 
with  the  provisions  of  the  Code,  and  it  is 
conceded  that  the  assessment  on  which  the 
taxes  are  claimed  is  in  accordance  with  the 
valuation  fixed  by  the  treasurer  and  comp- 
troller on  such  appeal.  The  appellee  then 
closed  its  case,  and  the  appellant  offered 
evidence  of  similar  character  to  that  of  the 
appellee,  showing  the  valuations  of  its  stock 
.as  made  by  the  tax  commissioner  and  on  ap- 
peal by  the  comptroller  and  treasurer,  and 
that  the  same  are  proper  evidence  of  the 
facts  stated.  The  appellant,  as  shown  by 
the  record,  was  incorporated  on  the  9th  of 
March,  1892,  under  the  general  incorpora- 
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tion  laws  of  the  state  of  Maryland,  for  the 
purpose  of  "acquiring,  developing,  improv- 
ing, using,  working,  or  otherwise  utilizing 
and  disposing  of  the  patented  inventions  fol- 
lowing, for  which  patents  have  been  granted 
in  the  United  States  and  Canada;''  then  fol- 
lows a  list  of  the  patents  referred  to,  which 
do  not  require  enumeration  here.  The  ap- 
pellant transacts  its  business  in  this  state 
and  elsewhere,  and  owns  real  and  personal 
property  other  than  the  patent  rights  men- 
tioned herein.  The  aggregate  authorized 
capital  stock  of  the  appellant  is  $1,000,000, 
divided  into  10.000  shares  of  the  par  value 
of  $100  each.  The  charter  of  the  appellant 
in  express  terms  provides  that  "the  said  cor- 
poration is  formed  upon  the  articles,  condi- 
tions and  provisions  herein  expressed,  and 
subject  in  all  particulars  to  the  limitations 
relating  to  corporations,  which  are  contained 
in  the  general  laws  of  this  state."  The  ap- 
pellant also  offered  evidence  to  show  the 
minutes  of  a  meeting  of  its  shareholders  on 
the  10th  of  March,  1892,  at  which  all  of  its 
stock  was  subscribed  for,  except  495  shares, 
and  paid  for  by  a  lot  and  factory  and  chat- 
tels to  the  value  of  $57,791.09,  and  the  as- 
signment of  valuable  United  States  patents, 
claimed  to  be  essential  to  the  business  of 
the  appellant;  and  it  was  further  proved 
that  the  Canadian  patents  were  never  used 
by  it,  and  that  it  has  never  enga^ged  in  the 
manufacture  of  its  patented  prcSiict  in  Can- 
ada. The  aforegoing  statement  substantial- 
ly presents  the  facts  essential  to  a  proper 
understanding  of  the  nature  and  character 
of  the  controversy  arising  on  this  appeal. 
The  appellee  offered  one  instruction  in  the 
court  below,  which  was  granted,  and  sought 
to  exclude  certain  testimony  by  means  of 
four  motions  offered  for  that  purpose,  each 
of  which  was  overruled  by  the  court.  The 
appellant  offered  six  prayers,  all  of  which 
were  rejected  except  the  fifth,  which  was 
granted.  The  finding  and  judgment  being 
against  the  appellant,  it  prosecutes  this  ap- 
peal. 

The  questions  here  presented  are  impor- 
tant to  the  interests  of  both  parties.  Im- 
portant to  the  appellee,  not  only  because  its 
revenues  are  affected  by  the  determination 
of  the  issues  here  presented,  but  because  it 
adopts  and  declares  the  rule  of  law  to  be  ad- 
hered to  in  all  cases  of  like  character  with 
the  one  now  under  consideration.  It  is 
clearly  important  to  the  appellant  by  vir- 
tue of  the  fact  that  it  involves  the  question 
of  its  liability  for  the  payment  of  vel  non  of 
the  taxes  assessed  upon  a  large  and  valua- 
ble property,  which  the  court  of  last  resort 
of  an  adjoining  sister  state,  whose  decisions 
are  entitled  to  and  receive  the  highest  con- 
sideration by  this  court,  has  declared  ad- 
versely to  the  contention  of  the  appellee  ad- 
vanced and  sought  to  be  maintained  on  this 
appeal.  The  leading  question  which  this 
appeal  presents  is  whether,  in  the  assessment 
of  the  capital  stock  of  the  appellant  com- 
pany for  purposes  of  taxation,  the  appel- 
lant is  entitled  to  have  the  assessment  lim- 
ited to  the  value  of  the  property  other  than 
the  patents  granted  by  the  United  States. 
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There  is  another  question  closely  interwoven 
with  the  main  proposition  just  stated,  and 
will  be  considered  in  the  course  of  this 
opinion,  which  relates  to  the  constitution- 
ality, both  Federal  and  state,  of  the  conten- 
tion of  the  appellee.  It  will  not  be  neces- 
sary to  burden  the  report  of  this  case  with 
the  various  provisions  of  the  Code  relating 
to  the  taxation  of  the  shares  of  stock  of 
corporations  incorporated  under  the  laws  of 
this  st&te,  as  they  are  lengthy,  and  can  be 
conveniently  found  by  reference  to  §S  2,  4, 
141,  and  144  of  the  Code,  contained  in  ar- 
ticle 81.  Mr.  Chief  Justice  McSherry, 
speaking  for  this  court  in  the  case  of  United 
States  Electric  Power  d  Light  Co,  v.  State, 
79  Md.  70,  28  Atl.  768,  has  forcibly  said  that 
"the  taxable  value  of  shares  of  capital  stock 
is  fixed  by  the  state  tax  commissioner.  He 
is  required  by  the  statutes  to  deduct  from 
the  aggregate  value  of  all  the  shares  of  the 
capital  stock  of  banks  and  other  corpora- 
tions the  assessed  value  of  the  real  estate 
owned  by  the  company,  and  to  divide  the 
residuum  by  the  number  of  shares  of  the 
stock,  and  tiie  quotient  is  declared  to  be  the 
taxable  value  of  each  share  for  state  pur- 
poses of  taxation.  Upon  the  valuation  thus- 
ascertained  the  state  tax  is  levied.  But  the 
tax  is  not  a  tax  upon  the  stock  or  upon  the 
corporation,  but  upon  the  owners  of  the 
shares  of  stock,  though  the  officers  of  the 
corporation  are  made  the  agents  of  the  state 
for  the  collection  of  the  state  tax.  It  i» 
not  material  what  assets  or  other  property 
make  up  the  value  of  the  shares.  Those 
shares  are  property,  and  under  existing  laws 
are  taxable  property.  They  belong  to  the 
stockholders  respectively  and  individually, 
and  when,  for  the  sake  of  convenience  in  col- 
lecting the  tax  thereon,  the  corporation  pay» 
the  state  tax  upon  these  shares  into  the 
state  treasury,  it  pays  the  tax,  not  upon 
the  company's  own  property,  nor  for  the 
company,  but  upon  the  property  of  each 
stockholder  and  for  each  stockholder,  re- 
sp<H*tively,  by  whom  the  company  is  entitled 
to  be  reimbursed.  Hence,  when  the  owner 
of  the  shares  is  taxed  on  account  of  his  own- 
ership, and  the  tax  is  paid  for  him  by  the 
company,  the  tax  is  not  levied  upon  or  col- 
lected from  the  corporation  at  all."  This 
statement  of  the  law,  recently  announced  by 
this  court,  gives  to  the  statute  a  construc- 
tion so  clear  and  free  of  doubt  that  no  sui^- 
gestion  of  uncertainty  can  fairly  arise  as^ 
to  its  meaning  and  effect.  Under  the  sec- 
tions of  the  Code  just  referred  to,  the  taxes 
in  controversy  here  have  been  levied  and  as- 
sessed without  regard  to  the  value  of  the 
United  States  patents.  The  state  tax  com- 
missioner has,  in  the  proper  discharge  of 
his  official  duty,  a^ssessed  the  value  of  the 
shares  of  stock  in  the  appellant  corporation^ 
and  has  certified  and  returned  said  valua- 
tion and  assessment  to  the  comptroller  of 
the  treasury,  who  has  duly  notified  the  ap- 
pellant of  such  vahuition  and  assessment, 
and  upon  appeal  the  comptroller  and  treas- 
urer have  corrected  the  same^  and  made 
their  final  valuation  and  assessment,  which 
is  final  and  absolute,  unless  they  shall  have 
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committed  some  error  in  the  discharge  of 
their  officiaJ  duties.  It  is  insisted  that  they 
have  erroneously  valued  and  assessed  the 
patent  rights  in  question,  and  this  is  the 
chief  grievance  of  the  appellant.  But  why 
should  not  the  shares  of  stock  in  the  ap- 
pellant corporation  be  valued  and  assessed, 
and  taxes  paid  thereon  T  The  number  of 
corporations  incorporated  under  the  laws  of 
this  state,  engaged  in  business  here,  employ- 
ing vast  sums  of  money,  and  possessed  of 
extensive  property  rights,  is  almost  unlim- 
ited, and  yet  most  of  them,  in  the  proper 
and  successful  management  of  their  busi- 
ness, have  been  compelled  to  purchase  and 
use  patent  rights,  to  enable  them  to  compete 
successfully  with  other  corporations  en- 
gaged in  a  similar  business.  They  are  with- 
out exception  compelled  to  pay  taxes  on 
their  shares  of  stock,  levied  and  assessed  in 
like  manner  with  those  in  controversy  here. 
It  is  a  total  misconception  of  the  object 
bought  to  be  maintained  on  this  appeal  to 
assert  that  this  is  an  effort  to  tax  patent 
rights.  It  is  not,  however,  necessary  to  the 
determination  of  the  rights  involved  in  this 
eontraversy  to  decido  any  such  question.  It 
is  a  proposition  about  which  there  is  no 
lingering  doubt,  that  patent  rights  are  per- 
sonal property,  and  entitled  to  the  same  pro- 
tection as  any  other  property  {Cammeyer 
V,  Neirton,  94  U.  S.  226,  24  L.  ed.  72),  and 
it  will  remain  for  future  consideration 
whether  a  patent  right  may  not  of  itself 
be  a  proper  subject  of  taxation;  but  that, 
as  just  stated,  is  not  a  question  necessary 
to  be  decided  on  this  appeal.  It  has  been 
elsewhere  maintained  that  a  patent  right  re- 
sembles a  franchise,  in  being  a  privilege 
which  concerns,  and  is  intended  to  benefit, 
the  public,  which  depends  for  existence  and 
preservation  upon  the  authority  which  con- 
fers it.  It  has  also  been  argued  in  the  hear- 
ing of  this  appeal  that  a  patent  contains  a 
bargain  made  with  the  government  and  the 
patentee,  to  be  judged  like  other  bargains. 
Conceding  both  propositions  to  be  correct, 
how  does  either  tend  to  affect  the  questions 
under  consideration  here?  To  say  that  the 
shares  of  stock  of  a  corporation  incorporat- 
ed under  the  laws  of  this  state  cannot  be 
taxed  because  the  corporation  enjoys  certain 
franchises,  the  very  use  of  which  enables  it 
to  successfully  carry  on  its  business,  would 
be  to  strike  down  our  entire  system  of  tax- 
ation relating  to  corporations.  And  even  if 
it  be  true  that  a  patent  right  exists'  through 
the  medium  of  a  contract  with  the 
Federal  government,  its  only  effect  upon  the 
value  of  the  shares  of  stock  of  a  corpora- 
tioo.  which  are  unquestionably  taxable,  is 
to  aid  in  the  development  of  the  business  in- 
terests of  such  corporation,  and  largely  mul- 
tiply the  chances  of  its  successful  manage- 
ment. So  that  it  is  not  a  question  as  to 
how  the  value  of  the  shares  of  stock  of  such 
corporation  has  been  enhanced,  whether  by 
the  aid  of  patent  rights,  or  by  the  sale  of 
the  manufactured  products  obtained  by  the 
use  of  such  patent  rights,  or  by  the  superior 
bumness  qualifications  of  the  agents  of  the 
corporation,  who  manage  and  control  its  af- 
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fairs.  It  matters  not  how  numerous 
how  valuable  its  patent  rights  might  haT» 
been  at  the  inception  of  the  appellant's  biBi' 
ness  enterprise ;  the  shares  of  its  stock  would 
now  be  comparatively  valueless  had  not 
other  agencies,  forceful  and  active,  put  life 
and  energy  into  the  undertaking.  The  su- 
preme court  of  Ohio  {Jordan  v.  Dayton. 
Overseers f  4  Ohio,  309),  speaking  w^ith  re^ 
spect  to  the  meaning  of  the  patent  laws  €€ 
the  United  States,  and  quotea  with  approv- 
al in  Patterson  v.  KenUioky,  97  U.  S.  507,. 
24  L.  ed.  1117,  says:  "The,  sole  opera tion^ 
of  the  statute  is  to  enable  him  to  prevent 
others  from  using  the  products  of  bis  la- 
bors except  with  his  consent."  In  the  grant- 
ing of  patents  the  Federal  government  has- 
never  sought  to  do  more,  and  in  fact  ha» 
never  exercised  greater  authority,  than  iot 
extend  protection  to  the  privilege,  such  as 
that  granted  by  a  patent  for  an  invention, 
against  the  infringement  of  those  who  seek 
to  invade  it.  A  patent  right,  in  its  usual 
signification,  means  a  privilege  granted  by 
the  government  to  the  first  inventor  ol  m 
new  and  useful  discovery  or  mode  of  mana- 
facture  that  he  also  shall  be  entitled,  dur- 
ing a  limited  period,  to  the  exclusive  use  and 
benefit  thereof.  After  a  careful  examina- 
tion, we  have  failed  to  discover  any  aatift- 
factory  authority  showing  that  the  govern- 
ment has  ever  yet  indicated  any  intention 
of  limiting  the  power  of  the  states  in  deal- 
ing with  a  subject  of  this  kind,  although 
involving  patent  rights.  It  is  "a  proposition 
without  support  to  seek  to  maintain  that. 
patent  rights  are  agencies  or  instrumental- 
ities of  the  general  government  with  whiefi 
the  states  have  no  right  in  any  manner  to 
interfere.  Patterson  v.  Kentucky,  97  U.  S. 
606,  24  L.  ed.  1117;  Wehher  v.  Virginia,  105 
U.  S.  344,  26  L.  ed.  665.  It  is  now  well- 
settled  law,  as  determined  in  Western  U^ 
Teleg.  Co.  v.  Atty.  Gen,  125  U.  S.  551,  552;. 
31  L.  ed.  794,  8  Sup.  Ct.  Rep.  965,  that  "the- 
agencies  of  the  Federal  government  are  only- 
exempted  from  state  legislation  so  far  m» 
that  le&rislation  may  interfere  with  or  impair 
their  efficiency  in  performing  the  functions- 
by  which  they  are  designed  to  serve  that, 
governments"  In  the  case  of  Livingston  v- 
Van  Ingen,  9  Johns.  607  (cited  and  approved! 
in  97  U.  S.  508,  24  L.  ed.  1118,  «t«pm)^ 
Chancellor  Kent  said  that  "the  national 
power  w^ill  be  fully  satisfied  if  the  property- 
created  by  patent  be,  for  the  given  time,  en- 
joyed and  used  exclusively,  so  far  as  under 
the  policy  of  the  several  states  the  property 
shall  be  deemed  fit  for  toleration  and  use. 
There  is  no  need  of  giving  this  power  any 
broader  construction  in  order  to  attain  the 
end  for  which  it  was  granted,  which  was  to« 
reward  the  beneficent  efforts  of  genius,  and* 
to  encourage  the  useful  arts."  Mr.  Justice- 
Harlan,  in  referring  to  the  Ohio  case  and' 
the  New  York  case  just  quoted  from,  in  9r 
U.  S.  24  L.  ed.  supra,  and  pursuing  much 
the  same  line  of  thought,  remarks  that  thc- 
right  which  the  patent  primarily  secures  is 
the  exclusive  riffht  in  the  discovery,  which 
is  an  inoorporeal  right,  or,  in  the  language- 
of  Lord    Mansfield    in    Millar  v.  Taylor,  ^ 
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Burr,  2303,  ''a  propeiity  in  notion,  which  has 
no  corporeal  tangible  substance."  The  en- 
joyment of  that  incorporeal  righ{  may  be  se- 
cured and  protected  by  national  authority 
against  all  hostile  state  legislation;  but  the 
tangible  property  which  comes  into  exist- 
ence by  the  application  of  the  discovery  is 
not  beyond  the  control,  as  to  its  use,  of 
state  legislation,  simply  because  the  inven- 
tor acquires  a  monopoly  in  the  discovery. 

We  have  given  careful  scrutiny  to  the  va- 
rious authorities  to  which  we  have  been  re- 
ferred bearing  upon  the  questions  raised  by 
this  appeal,  and  have  found  the  propositions 
contended  for  both  novel  and  interesting. 
The  result  of  our  investigation  is  that  we 
have  found  but  two  cases  directly  bearing 
upon  the  subject  of  the  taxation  of  patent 
rights,  as  such,  which  is  not  the  specific 
•question  to  be  determined  on  this  appeal. 
"The  case  which  stipports  the  theory  of  the 
*«xemption  of  patent  rights  from  taxation  is 
Ttlie  case  of  Com.  v.  Westinghouse  Electric  d 
iMf:g.  Co.  151  Pa.  205,  24  Atl.  1107, 1111.  The 
supreme  court  of  Pennsylvania,  having  filed 
no  opinion,  adopted  that  of  the  lower  court, 
from  which  we  briefly  quote,  and  which  suf- 
ficiently marks  the  distinction  between  the 
Pennsylvania  case  and  the  one  now  under 
consideration.  The  former  case  maintains 
that,  "the  tax  being  upon  the  capital  stock, 
it  is  a  tax  upon  the  company's  property  and 
assets."  This  is  not  the  law  of  Maryland, 
and  such  view  is  not  the  accepted  doctrine 
held  by  the  United  States  Supreme  Court. 
Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
146,  40  L.  ed.  645,  16  Sup.  Ct.  Rep.  460. 
"Taxes  being  made  the  sole  ifieans  by  which 
sovereignties  can  maintain  their  existence, 
any  claim  on  the  part  of  anyone  to  be  ex- 
empt from  the  full  payment  of  his  share  of 
taxes  on  any  portion  of  his  property  must 
on  that  account  be  clearly  defined,  and 
founded  upon  plain  language.  ...  It 
has  been  said  that  a  well-founded  doubt  is 
fatal  to  the  claim.  No  implication  will  be 
indulged  in  for  the  purpose  of  construing 
the  language  used  as  giving  the  claim  for 
-exemption,  where  such  claim  is  not  founded 
iipon  the  plain  and  clearly  expressed  inten- 
tion of  the  taxing  power."  This  court,  as 
hereinbefore  referred  to,  has,  through  its 
chief  justice,  in  79  Md.  28  Atl.  supra, 
-declared  that  "the  tax  is  not  a  tax  upon  the 
-stock  or  upon  the  corporation,  but  upon 
the  owners  of  the  shares  of  stock,  though  the 
■officers  of  the  corporation  are  made  the 
agents  of  the  state  for  the  collection  of 
■the  state  tax.  It  is  not  material  what  assets 
or  other  property  make  up  the  value  of  the 
fihares.  Those  shares  are  property,  and  un- 
4er  existing  laws  are  taxable  property."  We 
have  referred  to  the  one  case — that  of 
151  Pa.,  24  Atl.,  supra — which  maintains  the 
nonliability  to  taxation  of  patent  rights. 
The  case  of  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell  138  N.  Y.  543,  20  L. 
R.  A.  453,  34  N.  E.  370,  maintains  a  doctrine 
directly  contraiy  to  the  Pennsylvania  case. 
Tlie  New  York  case  was  a  proceeding  by  cer- 
tiorari to  review  the  action  of  the  state 
comptroller  in  imposing  a  tax  upon  the  re- 
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lator,  the  Edison  Electric  Light  Company, 
a  domestic  corporation,  under  the  corpora- 
tion tax  act.  The  entire  capital  stock  of 
the  relator  was  originally  invested  in  pat- 
ent rights.  Corporations  were  formed  in 
New  York  and  other  states,  to  whom  the  re- 
lator granted  the  right  to  use  these  patents, 
recei\ing  in  compensation  stock  in  such  cor- 
porations. It  was  decided  that  as  to  so 
much  of  such  stock  as  was  in  corporations 
organized  in  New  York,  it  was  the  capital 
of  the  relator  employed  in  that  state,  and 
as  such  was  a  basis  of  taxation,  but  that  the 
stock  in  corporations  in  other  states  was 
capital  employed  outside  the  state,  and  not 
taxable.  It  was  also  claimed  in  that  case 
that  the  relator  held  bonds  of  foreign  corpo- 
rations, issued  to  it  in  payment  for  patent 
rights  granted,  and  on  this  question  it  was 
determined  that  so  much  of  relator's  capital 
as  was  invested  in  these  bonds  was  a  basis 
of  taxation  under  the  statute.  In  delivering 
the  opinion  of  the  court,  Earl,  J.,  said:  "It 
is  sufficiently  accurate  for  the  purpose  now 
in  hand  to  say  that  the  entire  capital  of  the 
relator  was  originally  invested  in  patent 
rights.  Corporations  were  formed  in  vari- 
ous cities  of  this  state,  and  to  a  large  ex- 
tent in  cities  outside  of  this  state,  to  use 
these  patents;  and  to  those  corporations  the 
relator  granted  the  ri^ht  to  use  the  patents, 
and  in  compensation  for  such  grants  it  re- 
ceived stocks  of  such  corporations,  and  dur- 
ing the  year  1891  it  held  such  stocks  and  re- 
ceived the  dividends  declared  thereon.  As 
to'  so  much  of  such  stocks  as  was  in  corpora- 
tions organized  and  existing  in  this  state,  it 
cannot  be  doubted  that  its  capital  was  em- 
ployed within  this  state.  So  much  of  its 
capital,  to  wit,  its  patents,  as  'was  used  to 
purchase  such  stocks,  was  employed  for  that 
purpose,  and  was  thus  used  for  the  business 
of  the  relator.  The  stocks  existed  within 
this  state,  and  were  kept  and  held  to  pro- 
duce revenue  here,  and  hence  in  every  sense 
were  employed  within  this  state.  Tliey  took 
the  place,  as  a  portion  of  the  relator's  capi- 
tal, of  the  patent  rights  transferred  in  pay- 
ment for  them.  The  stocks  which  the  re- 
lator took  in  companies  organized  outside  of 
this  state  stood  for  so  much  of  the  relator's 
capital  invested  outside  of  the  state.  It 
took  a  portion  of  its  capital,  to  wit,  a  por- 
tion of  its  patent  rights,  and  employoil  it 
outside  of  the  state  to  purchase  those  stocks. 
.  .  .  Those  stocks  had  no  situs  here,  and 
were  not  taxable  here  under  any  system  of 
taxation  which  has  ever  existed  in  this 
state.  ...  To  make  it  [such  capital] 
a  basis  for  taxation,  it  must  have  been  em- 
ployed within  this  state.  .  .  .  It  is  said 
in  this  record,  although  not  distinctly- 
shown,  that  the  relator  also  held  bonds 
of  foreign  corporations,  issued  to  it  in 
pajTuent  for  patent  rights  granted.  We 
think  that  so  much  of  the  capital  as 
was  invested  in  such  bonds  was  a  basis 
of  taxation  here  under  the  act.  Those 
bonds  were  presumably  held  at  its  office  in 
this  state,  and  such  bonds,  as  well  as  all 
choses  in  action,  unless  kept,  employed,  or 
used  outside  of  the  state,  have  their  situs  at 
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the  domicil  of  the  owner.  The  bonds  took  ' 
the  place  of  the  patent  rights  granted  for  ! 
their  purchase.  They  were  kept  and  held  i 
here  to  earn  revenue  for  the  relator,  and 
they  were,  in  a  proper  sense,  employed  here 
for  that  purpose."  We  have  thus  presented 
both  sides  of  this  controversy,  at  perhaps 
^^reater  length  than  was  necessary,  but  the 
question  is  yet  in  limine,  and  may  be  re- 
garded as  opening  a  new  avenue  of  judicial 
investigation.  If  the  comptroller  and  treas- 
urer have,  in  reviewing  the  action  of  the 
state  tax  commissioner,  discharged  their 
duty  in  accordance  with  the  provisions  of 
the  Code,  under  which  they  were  acting, — 
and  we  think  they  have, — their  action  is 
linal,  and  from  it  no  appeal  will  lie. 

The  second  contention  which  we  are  called 
upon  to  consider  on  this  appeal  is  whether 
there  is  any  prohibition  in  the  Constitution 
i)i  the  United  States  compelling  the  appellee 
to  make  any  reduction  in  the  amount  of 
taxes  assessed  on  the  shares  of  stock  of  the 
appellant  by  reason  of  certain  patents 
^'ranted  by  the  Federal  government,  and  now 
owned  by  the  appellant.  Much  that  we  have 
already  said  meets  this  objection.  We  fail 
to  see  how  a  state  tax  upon  patent  rights 
themselves  would  directly  or  indirectly  con- 
tUct  with  the  power  conferred  upon  the  Fed- 


eral government  ^to  promote  the  progress  of 
science  and  useful  arts,  by  securing  for  a 
limited  time  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writing* 
and  discoveries."  U.  S.  Const,  art.  1,  §  8. 
The  power  of  Congress  (giving  effect  to  thi» 
provision)  goes  no  further  than  to  secure 
to  the  author  or  inventor  a  right  of  proper- 
ty, which,  like  every  other  species  of  prop- 
erty, must  be  used  and  enjoyed  within  each 
state  according  to  the  laws  of  each  state. 
Chancellor  Kent  in  Livingston  v.  Van  Ingen^ 
9  Johns.  5S1.  This,  we  think,  correctly  an- 
nounces the  rule  of  construction  which  ought 
to  be  applied  to  the  section  of  the  Constitu- 
tion just  referred  to.  We  entertain  no 
doubt  as  to  its  meaning  and  effect,  and  find 
the  questions  raised  on  this  appeal  in  no  re- 
spect in  derogation  of  the  Constitution.  We 
find  no  error  in  the  rulings  of  the  court  be- 
low, which  we  have  treated  collectively, 
rather  than  separately,  as  we  have,  by  bo 
doing,  been  the  better  enabled  to  consider 
them.  It  follows,  from  the  views  expressed, 
that  the  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed,  with  costs. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States  January  31,  1900. 
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'Special  Laws  1S8S,  chap.  10,  |S  26,  27 
<St.  Paul  city  eharter),  aulHorlKe  an 
■Measmemt  on  every  lot  in  the  city  of  St. 
Paul  of  an  annual  frontage  tax,  where  water 
pipes  are  laid  In  front  of  said  lot,  for  the  use 
of  the  water  commissioners.  Held,  that  the 
Btatate  is  not  unconstitutional,  as  In  violation 
of  the  14th  Amendment  of  the  Federal  Con- 
dihution.  as  a  taking  of  property  without  due 
process  of  law. 


c 


(June  18,  1901.) 

ASE  certified  by  the  District  Court  for 
Ramsey  County  for  the  opinion  of  the 
Supreme  Court  after  judgment  in  favor  of 
plaintiff  in  an    action    brought   to  recover 
tAzes  alleged  to  be  due  and  unpaid.    Judg- 
ment affirmed. 
The  facts  are  stated  in  the  opinion. 
ilr.  Daniel  W.  Doty,  for  defendant: 
In  NortDood  v.  Baker,  172  U.  S.  269,  43  L. 

*Headnote  bj  Lewis,  J. 


ed.  443,  19  Sup.  Ct.  Rep.  187,  the  court  an- 
nounced : 

1.  Special  assessments  may  be  levied  upon 
abutting  property  to  meet  the  cost  of  public 
improvements  of  a  local  nature,  and  only 
upon  the  ground  that  such  property  is  spe- 
cially benefited  thereby  in  a  sum  substan- 
tially equal  to,  or  in  excess  of,  the  assess- 
ment. 

2.  The  exaction  from  private  property  of 
the  cost  of  a  public  improvement  in  substan- 
tial exce<^s  of  such  special  benefit  is  to  the 
extent  of  such  excess  a  taking,  under  the 
guise  of  taxation,  of  private  property  for 
public  use  without  compensation. 

3.  A  statute  which  requires  the  assess- 
ment of  the  total  cost  of  a  street  improve- 
ment upon  abutting  property,  by  frontage^ 
without  regard  to  benefits,  and  without  pro- 
viding for  a  prior  judicial  hearing  and  de- 
termination as  to  benefit,  is  unconstitution- 
al and  void  (p.  279,  172  U.  S.,  p.  447,  43  L. 
ed.,  p.  197,  19  Sup.  Ct.  Rep.),  or,  as  stated 
by  the  dissenting  opinion  (p.  302,  172  U.  8., 
p.  455,  43  L.  ed.,  p.  197,  19  Sup.  Ct.  Rep.), 
such  a  legislative  act  is  adjudicated  to  be, 
not  only  not  conclusive  evidence,  but  not  even 
prima  facie  evidence,  that  such  property  was 


Note. — As  to  constitutionality  of  local  assess- 
nents  In  excess  of  special  benefits,  see  Re  Bonds 
of  Madera  Irrlg.  Diet.  (Cal.)  14  L.  R.  A.  755, 
and  note;  Raleigh  v.  Peace  (N.  C.)  17  L.  R.  A. 
^30.  and  note;  Davis  v.  Litchfield  (111.)  21  L. 
R.  A.  563.  and  note;  Asberry  v.  Roanoke  (Va.) 
42  L.  R.  A.  636;  Weed  v.  Boston  (Mass.)  42  L. 

63  T..  R.  A. 


R.  A.  642;  Rolph  v.  Fargo  (N.  D.)  42  L.  R.  A 
610  ;  Sears  v.  Boston  (Mass.)  43  L.  R.  A.  834 
Hutchpson  V.  Storrle  (Tex.)   45  L.  R.  A.  289 
•Schroder  v.  Overman   (Ohio)  47  L.  R.  A.  156; 
Kersten  v.  Milwaukee  (Wis.)  48  L.  R.  A.  851; 
and  Adams  v.   Shelby vllle   (Ind.)   49  L.  R.  A. 
797. 
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benefited  to  the  full  cost  of  the  improvement ; 
in  short  such  a  statute  is  prima  facie  void. 

4.  Some  courts  conceived  it  was  further 
decided  that  all  special  assessments  upon 
the  basis  of  frontage  are  in  violation  of  the 
14th  Amendment  to  the  United  States  Con- 
stitution. 

Webster  v.  Fargo,  9  N.  D.  208,  82  N.  W. 
732;  Fay  v.  Springfield,  94  Fed.  409;  Cowley 
V.  Hpokane,  99  Fed.  840. 

The  alleged  fourth  proposition  has  been 
«wept  away  entirely. 

Webster  v.  Fargo,  181  U.  S.  394,  45  L.  ed. 
«12,  21  Sup.  Ct.  Rep.  623. 

The  effect  'of  the  new  decisions,  and  the 
only  effect,  is  to  modify  the  third  proposi- 
tion above  stated. 

The  legislature  may  authorize  a  munici- 
pal board  to  assess  the  entire  cost  of  a  street 
pavement  according  to  frontage,  without  any 
preliminary  hearing  as  to  value  or  benefits, 
And  such  law  is  prima  facie  valid;  but  in 
juiy  case  the  right  of  the  owner  of  property 
eo  assessed  at  all  times  remains,  to  show  to 
41  court  of  equity  that  such  prima  facie  valid 
assessment  is  in  fact  invalid  if  made  in  vio- 
lation of  the  first  and  second  principles  an- 
nounced in  Korxjcood  v.  Baker, 

French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.'  Ct.  Rep. 
«26 ;  Detroit  v.  Parker,  181  U.  S.  399,  45  L. 
«d.  917,  21  Sup.  Ct.  Rep.  624;  Webster  v. 
Fargo,  181  U.  S.  394,  46  L.  ed.  912,  21  Sup. 
Ct.  Rep.  623;  Tonawanda  v.  Lyon,  181  U. 
S.  389,  45  L.  ed.  908,  21  Sup.  Ct.  Rep.  609; 
Casa  Farm  Co.  v.  Detroit,  181  U.  S.  396,  46 
It.  ed.  914,  21  Sup.  Ct.  Rep.  644,  646;  Shu- 
mate V.  Heman,  181  U.  S.  402,  45  L.  ed.  922, 
21  Sup.  Ct.  Rep.  645. 

The  original  decision  in  this  case  must 
stand  because,  even  under  that  rule,  the 
company  has  alleged  and  shown  that  the  as- 
sessment is  very  substantially  in  excess  of 
the  benefit;  in  fact  that  there  is  no  benefit. 

All  these  new  decisions  were  in  regard  to 
assessments  made  by  a  municipal  board,  and 
notice  of  the  improvement  and  a  hearing  of 
the  property  owners  were  provided  for  in 
<each  case.  The  owner  also  had  the  right  to 
make  defense  to  the  tax  bill  when  sued  for 
its  collection. 

Each  of  these  cases  considered  improve- 
ffnents  admitted  to  be  in  the  strictly  urban 
part  of  the  city  where  the  property  was  all 
of  one  class,  and  in  no  case  was  it  claimed 
that  the  assessment  exceeded  the  benefit,  or 
that  one  lot  was  benefited  more  or  less  than 
another. 

In  each  of  the  cases  the  entire  cost  of  a 
specific  improvement  of  a  definite  length 
was  computed,  and  the  expense  divided  up- 
on the  abutting  property. 

In  none  of  these  cases  was  an  assessment 
made  on  property  reaching  away  back  be- 
yond the  zone  of  benefits. 

The  cases  under  consideration  were  all 
those  in  which  there  was  a  high  ratio  of 
special  benefit  as  compared  with  the  general 
benefit. 

In  all  these  cases  the  court  considered  a 
law  which  authorized  the  local  authorities 
to  determine  upon  an  improvement  after 
£3  L.  K.  A. 


notice  and  hearing  upon  the  propriety  and 
necessity  of  the  same. 

If  the  legislature  provides  for  notice  to, 
and  hearing  of,  each  proprietor  at  some 
stage  of  the  proceedings,  upon  the  question 
what  proportion  of  the  tax  shall  be  assessed 
upon  his  land,  there  is  no  taking  of  his  prop- 
erty without  due  process  of  law. 

Spencer  v.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921;  McMillen  v. 
Anderson,  95  U.  S.  38,  24  L.  ed.  335;  David- 
son V.  New  Orleans,  96  U.  S.  97,  24  L.  ed. 
616;  Fallbrook  Irrig,  Dist.  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56;  Stuart  v.  Palmer,  74  N.  Y.  188,  30  Am. 
Rep.  289 ;  French  v.  Bafber  Asphalt  Paving 
Co.  181  U,  S.  324,  45  L.  ed.  879,  21  Sup.  Ct. 
Rep.  631;  Rolph  v.  Fargo,  7  N.  D.  640,  42 
L.  R.  A.  646,  70  N.  W.  252. 

When  the  legislature  not  only  fixes  the 
amount  of  these  assessments  and  the  dis- 
trict in  which  they  are  to  be  raised,  but  also 
specifically  apportions  in  advance  the 
amount  of  the  tax  which  each  specific  piece 
of  property  shall  pay,  and  further  fixes  this 
amount  without  regard  to  value,  benefits,  or 
costs,  and  without  any  ri^ht  to  be  heard  at 
any  stage  of  the  proceedings,  no  authority 
can  be  found  that  will  sustain  so  arbitrary 
an  act;  such  an  act  is  prima  facie  void. 

State  V.  Pillsbury  (Minn.)  86  N.  W.  176. 

If  the  legislature  attempts  to  do  it  all, 
and  make  an  assessment  for  the  benefit  of 
the  city  of  St.  Paul,  not  as  a  "general  tax/' 
but  as  a  "local  assessment"  upon  a  portion 
of  the  property  of  the  benefited  district,  then 
an^  departure*  by  the  legislature  from  soand 
principles  or  procedure  is  as  much  subject 
to  review  of  the  court  as  if  it  had  been  done 
by  a  locfil  board,  and  no  authority  will  be 
found  to  maintain  the  omnipotence  and  un- 
accountability  of  the  legislature  under  these 
circumstances. 

State,  Agens,  Prosecutor,  v.  Newark,  37 
N.  J.  L.  416,  18  Am.  Rep.  729. 

The  Constitution  itself  cannot  give  the 
legislature  power,  as  has  been  suggested  in 
this  case,  to  deprive  a  citizen  of  his  prop- 
erty without  due  process  of  law. 

Chicago,  B,  rf  Q.  R.  Co,  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581;  10  Am.  &  Eng.  £nc.  Law,  2d  ed.  p. 
297;  Clark  v.  Mitchell,  69  Mo.  627. 

Messrs.  James  E.  Markham  and 
Franklin  H.  Grigss,  for  plaintiff: 

French  v.  Barber  Asphalt  Paving  Co,  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rep. 
625;  Wight  v.  Davidson,  181  U.  S.  371,  45 
L.  ed.  900,  21  Sup.  Ct.  Rep.  616;  Tonawanda 
V.  Lyon,  181  U.  S.  389,  45  L.  ed.  908,  21 
Sup.  Ct.  Rep.  609;  Cass  Farm  Co.  v.  De- 
troit, 181  U.  S.  396,  45  h,  ed.  914,  21  Sup. 
Ct.  Rep.  644;  Detroit  v.  Parker,  181  U.  S. 
399,  45  L.  ed.  917,  21  Sup.  Ct.  Rep.  624: 
Webster  v.  Fargo,  181  U.  S.  394,  45  L.  ed. 
912,  21  Sup.  Ct.  Rep.  623;  Wormley  v.  Dis- 
trict of  Columbia,  181  U.  S.  402,  45  L.  ed. 
921,  21  Sup.  Ct,  Rep.  609;  Farrell  v.  West 
Chicago  Park  Comrs,  181  U.  S.  404,  45  I^. 
ed.  924,  21  Sup.  CU.  Rep.  609,— are  sub- 
versive of  the  supposed  doctrines  of  Nor^ 
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icood  V.  Baker,  172  U.  S.  269,  43  L.  ed.  443, 
19  Sup.  Ct.  Rep.  187. 

This  case  is  not  within  the  supposed  rules 
of  yorwood  V.  Baker,  172  U.  S.  269,  43  L. 
€d.  443,  19  Sup.  Ct.  Rep.  187. 

That  was  a  case  involving  what  was,  or, 
as  it  transpired,  what  should  have  been,  an 
assessment  of  the  special  benefits  conferred 
by  a  local  improvement;  here,  on  the  other 
hand,  we  are  met  with  a  constitutional  pro- 
vision which  defines  the  initial  instalation, 
the  subsequent  enlargement  and  extension, 
and  the  continuous  maintenance  in  complete 
repair,  of  a  comprehensive  municipal  water 
supply  system  as  something  other  than  a 
distinctively  local  improvement,  the  special 
benefits  of  which  cannot  be  successfully  es- 
timated to  a  nicety  in  degree. 

Parsons  V.  District  of  Columbia,  170  U. 
S.  45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521 ; 
Upencer  v.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921. 

The  legislature  had  full  power  to  lay  out 
just  the  taxing  district  it  did  in  the  case  at 
bar. 

Williams  v.  Eggleston,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ct.  Rep.  617;  State  v. 
Robert  P.  Leicis  Co.  72  Minn.  87,  sub  nom. 
Ramsey  County  v.  Robert  P.  Levois  Co.  42  L.  R. 
A.639,76N.  W.  108;  Guilder  v.  Otsego,  SJO 
Minn.  74,  Gil.  69 ;  State  ex rel.  Merrick  v,  Hen- 
nepin County  Dist.  Ct.  33  Minn.  235,  22  N. 
W.  625,  632;  Hennepin  County  v.  Bartle- 
son;  37  Minn.  343.  34  N.  W.  222 ;  State  ex 
rel.  Staicler  v.  Reis,  38  Minn.  371,  38  N. 
W.  97;  Maltby  v.  Tautges,  60  Minn.  248,  52 
N.  W.  858;  Steiiier  v.  Sullivan,  74  Minn. 
498,  77  N.  W.  286;  State  ex  rel.  St.  Paul 
T.  Ramsey  County  Dist.  Ct.  75  Minn.  292, 
77  N.  W.  968 ;  2  Dill.  Mun.  Corp.  4th  ed. 
I  752;  1  Desty,  Taxn.  §  24. 

Messrs.  Horaoe  E.  Bigelow  and 
Tliomas  R.  Kane  also  for  plaintiff. 

Le-wifl,  J.,  delivered  the  opinion  of  the 
court: 

In  the  matter  of  the  proceedings  to  en- 
force the  delinquent  taxes  upon  real  estate 
^^ithin  the  county  of  Ramsey  for  the  year 
1898.  the  trial  court  certified  to  this  court 
for  decision  the  following  questions:  (1) 
Are  Special  Laws  1885,  chap.  10,  §§  26,  27, 
providing  for  the  assessment  for  water  pipes 
in  the  city  of  St.  Paul,  and  the  assessment 
made  thereunder  against  the  defendant's 
land  in  this  action,  in  violation  of  the  Con- 
stitution of  the  United  States?  (2)  Is  said 
law  and  said  assessment  void  under  §  27, 
art.  4,  of  the  Constitution  of  Minnesota? 
(3)  And,  if  said  law  is  valid,  then  did  the 
district  court  err  in  computing  the  frontage 
of  the  defendant's  land? 

Section  26  of  the  St.  Paul  city  charter 
reads  as  follows:  "In  addition  to  all  other 
powers  conferred  upon  said  board  they  are 
authorized  to  and  shall  assess  upon  each 
and  every  lot  in  the  city  of  St.  Paul  in 
front  of  which  water  pipes  are  laid  an  an- 
nual tax  or  assessment  of  ten  (10)  cents 
per  lineal  foot  of  the  frontage  of  such  lot 
or  lots,  and  which  shall  be  a  lien  on  such 
lot  or  lots,  and  shall  be  collected  as  herein- 
o3  L.  R.  A. 


after  provided."  Section  27  provides  that 
the  tax  be  collected  and  enforced  in  connec- 
tioiv  with  and  under  the  same  general  pro- 
visions applicable  to  the  collection  and  en- 
forcement of  general  taxes.  These  sections 
were  presumably  enacted  with  reference  to 
certain  provisions  in  S  I,  art.  9,  of  the  state 
Constitution,  which  authorizes  such  a  front- 
foot  tax,  without  regard  to  benefits  or  valu- 
ation, in  cities  with  a  population  of  5,000 
or  more.  It  appears  from  the  record  that 
the  "lot"  in  question  consisted  of  65  acres 
of  unplatted  land  located  in  a  suburban 
part  of  the  city  of  St.  Paul.  The  land  was 
in  a  thinly  settled  part;  was  used  for  pas- 
turage purposes;  was  bounded  on  the  west 
by  a  public  highway  called  Dale  street,  for 
a  distance  of  2,340  feet,  and  on  the  south 
by  Front  street,  for  a  distance  of  630  feet. 
A  water  conduit  from  the  waterworks  into 
the  city  was  laid  on  Dale  street  in  front 
of  this  property,  and  a  water  pipe  on  Front 
street.  The  tax  levied  by  the  board  of  wa- 
ter commissioners  according  to  this  frontage 
was  sustained  by  the  trial  court.  In  a  for- 
mer appeal  by  this  appellant  in  proceed- 
ings with  reference  to  a  similar  tax  for  a 
previous  year  upon  the  same  land,  it  was 
held  that  the  provisions  of  the  city  charter 
referred  to  were  not  in  conflict  with  the 
state  Constitution  as  to  equality  of  taxation, 
and  that  the  method  adopted  by  the  com- 
missioners for  computing  the  frontage  was 
a  proper  one.  State  v.  Robert  P.  Lewis  Co. 
72  Minn.  87,  sub  nom.  Ramsey  County  v. 
Robert  P.  Lewis  Co.  42  L.  R.  A.  639,  75  N. 
W.  108.  We  are  therefore  not  required  to 
review  that  question  here.  And  as  to  the 
second  point  certified,  in  view  of  the  conclu- 
sion we  have  reached  on  the  first  question, 
it  will  not  be  considered,  and  we  will  con- 
fine our  attention  to  the  first  proposition, 
which  was  not  discussed  nor  involved  in  the 
former  cases. 

So  far  as  we  are  aware,  tlie  bearing  of  the 
Federal  Constitution  upon  the  legislative 
power  with  respect  to  assessments  for  local 
improvements  has  never  been  presented  to 
this  court  for  consideration.  Prior  to  the 
appearance  of  the  case  of  Norwood  v.  Ba- 
ker, 172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187,  perhaps  the  trend  of  the  deci- 
sions in  this  country  was  in  support  of  the 
theory  that  the  legislative  power  in  respect 
to  special  assessments  was  practically  un- 
limited, and  since  that  case  was  decided  the 
state  courts  have  not  been  agreed  as  to  its 
scope  and  meaning.  Probably  no  decision 
emanating  from  the  Supreme  Federal  Court 
for  many  years  has  been  so  sweeping,  and 
at  the  same  time  so  imperfectly  understood 
and  applied.  We  shall  not  attempt  hero  a 
review  of  the  facts  upon  which  the  decision 
was  based.  To  be  thoroughly  comprehend- 
ed, it  must  be  carefully  read,  and  all  its 
bearings  considered  in  the  light  of  the  au- 
thorities cited  in  its  support.  W^e  shall 
content  ourselves  with  stating,  as  we  un- 
;  derstand  them,  the  final  propositions  of  law 
!  as  there  declared  and  adopted,  and  then  con- 
sider whether  they  are  applicable  and  con- 
trolling in  the  case  before  us.     They  are  as 
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follows:       First.  Upon     the    ground     that 
abutting  property  may  be  specially  and  pe- 
culiarly benefited,  special  assessments  may 
be  levied  upon  such  property  to  meet  the 
cost  of  building  highways,  sewers,  and  like 
public  improvements  of  a  local  nature.     The 
principle  which    justifies    such  assessments 
is  that  the  property  is  specially  and  pecu- 
liarly benefited,  and  that  the  owner  receives 
in  that  form  the  value  of  what  he  gives  in 
the  form  of  the  assessment.     Second.    Under 
the  14th  Amendment  of  the  Federal  Constitu- 
tion, "the  exaction  from  the  owner  of  private 
property  of  the  cost  of  a  public  improve- 
ment in  substantial    excess    of    the  special 
benefits  accruing  to  him  is,  to  the  extent  of 
such   excess,  a  taking,  under  the  guise  of 
taxation,  of  private  property  for  public  use 
w^ithout   compensation."     Third.  Where  the 
principle  of  assessment  adopted  by  the  leg- 
islature is  arbitrary  and  without  reference 
to  benefits,  and  without  reference  to  a  just 
and  equal  proportion    and    distribution    of 
the  burden,  no  provision  having  been  made 
for  a  heiiring  or  review,  the  act  is  illegal 
and  void,  and  it  is  unnecessary  for  the  own- 
er to   tender   the  amount  of   the  conceded 
benefits  as  a  condition  for  obtaining  relief. 
It  is  fundamental  that,  in  the  absence  of 
constitutional    limitations,    the    exercise  of 
the  taxing  power  rests  exclusively  in  the 
legislative  discretion.     The  first  and  second 
propositions  above  stated  are  not  new  prin- 
ciples of  law,  and  are  not  declared  as  such 
in  Norwood  v.  Baker.    The  cases  cited  and 
reviewed  show  that  the  court  was  careful 
to  lay  the  foundation  for  its  conclusion  that 
the  legislative  power  in  respect  to  local  as- 
sessments is  not  absolute,  but  is  confined 
within  certain  limits.     That  it  was  the  in- 
tention of  the  court  to  lay  down  a  rule  of 
law  broad  enough  to  embrace  the  logic  and 
reasoning  of  the  discussion  seems  to  us  in- 
disputable.    It  cannot  be  that  the  court's 
conclusions  were  intended  to  be  limited  to 
a  technical  construction  of  the  Ohio  stat- 
ute, as   intimated  in  Webster  v.  Fargo,  9 
N.  D.  208,  82  N.  W.  732,  and  Cass  Farm  Co. 
V.  Detroit,   124  Mich.  433,  83   N.  W.   108, 
and  in  Henian  v.  Allen,  156  Mo.   534,   57 
S.  W.  659.     The  principle  involved  was  not 
necessarily     confined     to     "street-opening*' 
cases.     The  same  principle  was  recognized 
by  the  court  as  applicable  to  all  classes  of 
local  public  improvements,  whether  in  the 
opening,  grading,  and  paving  of  a  street,  or 
in  the  construction  of  a  sewer  or  the  laying 
of  a  water  main.    This  appears  from  the 
scope  of  the  investigation  and  the  nature 
of  the  cases  reviewed.     That  the  court  in- 
tended to  give  voice  to  a  general  principle, 
and  not  to  a  narrow  construction,  is  further 
evident  from  the  language  with  which  the 
opinion  closes:     "The  judgment  of  the  cir- 
cuit court  must  be  affirmed  upon  the  ground 
that  the  assessment  against  the  plaintiff's 
abutting  property  was  under  a  rule  which 
excluded  any  inquiry  as  to  special  benefits, 
and  the  necessary  operation  of  which  was, 
to  the  extent  of  the  excess  of  the  cost  of 
opening  the  street  in  question  over  any  spe- 
cial benefits  accruing  to  the  abutting  prop- 
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erty  therefrom,  to  take  private  property  for 
public  use  without  compensation;  and  it  is 
so  ordered."     That  the  decision  rested  upon 
the  doctrine  that  there  was  a  limit  to  the 
l^islative  power,  as  defined   in  the  third 
proposition  above  stated,  appears  from  the 
fact  that   the  dissenting   opinion   is   based 
upon  a  denial  of  the  soundness  of  such  con- 
clusion.    That  such  was  the  scope  and  ef- 
fect of  the  decision  has  been  declared   by 
the    following    courts:     Loeb   v.    Columbia 
Twp.  91  Fed.  37 ;  Fay  v.  Springfield,  94  Fed. 
409,  a   street-paving  case,   where  this   lan- 
guage is  found:     "Equality  is  equity.    And 
the  right  of  the  o^Tier  of  a  lot  to  have  thi* 
burden    of    special    tax  ratably  distributed 
among  the  lots   benefited   does   not  depend 
alone  upon  the  state  Constitution  exacting 
equal   taxation,   but  has  'its  foundation   in 
those  elementary   principles  of  equity   and 
justice  which  lie  at  the  root  of  the  social 
compact'   {Re  Canal  Street,  11  Wend.  154- 
156) ;   and  he  can  therefore  invoke  for   its- 
security  and  protection  the  Federal  Consti- 
tution, which  inhibits,  not  only  the  taking 
of  private  property  for  public  use  without 
just  compensation,  but  the  deprivaticm  there- 
of without  due  process  of  law,  and  denies  to 
the  state  the  power  to  'deny  within  its  ju- 
risdiction the  equal  protection  of  the  laws.'  " 
See  also  Charles  v.  Marion,  98  Fed.  166,  100 
Fed.  538;  Lyon  v.  Tonaxcanda,  98  Fed.  361, 
— ^both  street-improvement  cases.     Some  of 
the  state  courts  have  been  impressed  with 
the  decision  under  consideration,  and  have 
applied  its  doctrine.     Sears  v.  Boston  Street 
Comrs.   173  Mass.  350,  53  N.  E.  876.     In 
Hutcheson  v.   Storrie,   92*  Tex.   685,   45    L. 
R.  A.  289,  51  S.  W.  848,  it  was  held  dis- 
tinctly, on  the  authority  of  Nortcood  v.  Ba- 
ker, that    a    statute    was    void  which   con- 
ferred on  municipal  authorities  power  to  as- 
sess property  for  a  local  improvement  with- 
out giving  the  property   owner   an   oppor- 
tunity to  be  heard  on  the  question  of  bene- 
fits; and  it  was  further  held  that  the  prop- 
erty  owner   might   contest   the  validity    of 
such  invalid  assessment,  without  regard  to 
the  actual  amount  of  the  benefits. 

Before  passing  to  a  consideration  of  the 
particular  statute  involved  in  this  appeaU 
it  will  be  well  to  refer  to  the  expressions, 
of  this  court  upon  the  subject  of  such  spe- 
cial assessments.  In  the  early  case  of  Rog- 
ers V.  St.  Paul,  22  Minn.  494,  the  then  char- 
ter of  St.  Paul  was  attacked  on  the  ground 
that  it  was  in  violation  of  the  state  Consti- 
tution as  to  equality  of  taxation,  because  it. 
did  not  protect  the  owner  from  an  assess- 
ment in  excess  of  the  benefits  conferred  by 
the  improvement.  The  opinion  by  Jiwtice 
Berry  states  that  the  principle  of  local  as- 
sessments is  that  the  special  benefits  which 
will  accrue  to  a  property  owner  from  a  pro- 
posed local  improvement  will  be,  at  least,, 
equal  to  the  tax  assessed  upon  his  property 
on  account  of  such  improvement.  The  char- 
ter was  sustained  upon  the  ground  that  the- 
question  was  delegated  to  the  common  coun- 
cil, who  were  emp^^wered  in  their  discretion 
to  assess  the  benefits.  And  it  was  further 
held  that  when  so  assessed  the  result  was. 
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final  and  oonclusive,  unleBS  impeached  for 
iraud  or  mistake.     In  State  em  reL  Merrick 
V.  Hennepin  County  Dist,  Ct,  33  Minn.  235, 
22  N.  W.  625,  632,  the  court  had  under  con- 
sideration the  constitutionality  of  the  act 
which  provided  for  the  assessment  of  prop- 
erty benefited  by  the  acquisition  of  lands  for 
public  parks.     In  sustaining  the  act  as  con- 
stitutional,  and  referring  specially  to  the 
amendment  as  to  an  assessment  for  local  im- 
provements upon  the  property  fronting  upon 
such  improvements,  the  court  says,  Justice 
Dickinson    writing   the   opinion:     "Neither 
from   the    circumstances    under    which  the 
amendment  was  adopted,  nor  from  its  lan- 
guage, is  it  considered  that  its  purpose  was 
to  wholly  abrogate,  in  respect  to  such  as- 
sessments,  the  requirement  that  'all   taxes 
.    .    .    shall  be  as  nearly  equal  as  may  be,^ 
although  the  basis  of  assessment,  by  which 
equality  of  apportionment  should  be  sought 
to  be  attained,  is  changed,  and  the  legisla- 
ture is  invested  with  a  discretion  to  deter- 
mine the  manner  in  which  assessments  shall 
be  made.     'Noonan  ▼.  Stillwater,  33  Minn. 
198,  63    Am.    Rep.    23,  22  N.  W.  444.     It 
must  still  be  regarded  as  the  constitutional 
duty  of  the  legislature  to  frame  its  enact- 
ments with  regard  to  the  principle  of  equal- 
ity, and  a  clear  disregard  of  that  require- 
ment would   affect  the  validity  of  legisla- 
tive action.     But  where  the  legislative  dis- 
cretion has  been  actually  exercised,  and  a 
law  framed  which,  in  its  judgment,  is  cal- 
culated to  effect  an  equal  apportionment  of 
the  burden  of  assessment  upon  the  princi- 
ple  of    benefits    conferred,  such  legislation 
cannot  be  set  aside  by  the  courts  merely  be- 
cause they  may  deem  the  law  inexpedient, 
or  not  well  devised  for  the  purpose  oi  secur- 
ing in  the  highest  degree  equality  in  the  ap- 
portionment    of     assessments.     It    is     not 
enough  to  warrant  the  courts  in  declaring 
the  law  to  be  invalid  that  they  may  con- 
sider that  the  law  may  actually  fail  to  ac- 
complish the  purpose  of  equal  and  just  as- 
«e^ment.     It   should  at  least  be   apparent 
that  the  law  is  framed  upon  a  plan  or  prin- 
ciple not  calculated  to  result  in  equality  of 
apportionment,   or    that    in    its  operation, 
when  carried  into  effect  with  honesty,  and 
in  the  exercise  of  sound  judgment  on  the 
part  of  those  who  are  to  execute  its  provi- 
sions, it  will  produce  such  gross  inequality 
as  cannot   be  deemed,  in  a  just  sense,  an 
apportioning  'as  nearly  as  may  be'  of  the 
burden,  before  courts  can  interfere  and  de- 
clare the  enactment  void."     In  State  ex  rel. 
Stafeler  v.  Rcis,  38  Minn.   371,   38  N.  W. 
HT,  in  sustaining  the  ''street  sprinkling  act," 
speaking  through  Justice  Mitchell,  the  court 
defined  tho  power  of  the  legislature  in  ref- 
erence   to    special    assessments  as  follows: 
'*  First,  it  must  be  levied  for  a  public  pur- 
pose,  for     the    power   of   taxation   can   be 
exercised   for  none  other;   and,  second,  the 
property  on  which  it  is  assessed  must  be  pe- 
culiarly and  specially  benefited  by  the  work 
for  which  it  is  levied:  third,  that  it  must 
be  apportioned  according  to  some  reason- 
able rule,  upon  the  basis  of  benefits,  ascer- 
tained or  implied,  resulting  to  the  property 
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assessed."  Whether  these  propositions  were 
correctly  applied  in  that  case  we  need  not 
consider.  We  quote  them  to  show  that  the 
court  recognized  the  true  basis  of  such  as- 
sessments. In  State  ex  rel.  Shannon  v. 
Eleventh  Judicial  Dist.  Judges,  51  Minn. 
639,  53  N.  W.  800,  65  N.  W.  122,  it  was 
held  that  an  assessment  bv  the  board  of 
public  works  under  the  charter  of  the  city 
of  Duluth  was  void,  because  the  board 
adopted  an  arbitrary  rule,  without  regard 
to  benefits.  Gilfillan,  Ch.  J.,  speaking  for 
the  court,  says:  "Jt  is  true  that  in  such 
cases,  whether  particular  property  is  bene- 
fited, and  to  what  extent  it  is  benefited, 
must  be  left  to  the  judgment  of  those  whose 
duty  it  is  to  make  the  assessment,  and  that, 
when  they  have  exercised  their  judgment, 
thejr  determination,  in  the  absence  of  fraud 
or  demonstrable  mistake  of  fact,  is  conclu- 
sive. But  they  miist  exercise  their  judg- 
ment, and  if  it  appears  that  they  have  not 
done  so,  but  have  substituted  an  arbitrary, 
inflexible  rule  instead  of  their  iudgnipnt, 
their  work  cannot  stand."  In  that  case  the 
board  of  public  works  assessed  property  ac- 
cording to  a  fixcil  rule,  according  to  dis- 
tance and  area,  without  reference  to  how  the 
respective  lots  might  be  affected  by  the  im- 
provement. To  the  same  effect,  sec  State 
ex  rel.  Scot  ten  v.  Brill,  58  Minn.  152,  59  N. 
W.  989.  See  also  State  ex  rel.  Minnesota 
Transfer  R.  Co.  v.  Ramse^f  County  Dist.  Ct. 
68  Minn.  242,  71  N.  W.  27.  In  the  case  of 
Duluth  V.  Dibblee,  62  Minn.  18,  63  N.  W. 
1117,  the  question  of  jurisdiction  in  special 
assessment  proceedings  for  a  local  improve- 
ment being  under  consideration,  the  court 
says  (Mitchell,  J.)  :  "The  one  essential  to 
due  process  of  law,  -in  the  exercise  of  the 
power  of  taxation,  is  that  at  some  stage  of 
the  proceedings  the  parties  concerned  shall 
have  notice  and  an  opportimity  to  interpose 
any  defense  they  may  have  as  to  either  the 
validity  or  amount  of  the  tax."  In  that 
case  the  assessment  was  sustained  upon  the 
ground  that  the  owner  had  notice  and  an 
opportunity  to  be  heard. 

In  all  the  cases  involving  the  question  of 
local  assessment  for  public  improvements 
which  have  been  before  this  court,  the  stat- 
utes under  consideration  provided  for  the 
two  essential  elements:  First,  considera- 
tion and  determination  by  some  properly  se- 
lected body  of  the  benefits  to  accrue  by  the 
improvements ;  and,  .second,  suitable  notice 
to  the  owner  of  the  property,  and  an  oppor- 
tunity to  be  heard  on  the  question.  And 
from  the  reference  to  those  cases  above  made 
it  will  be  seen  that  although  the  court  has 
held  that  the  legislature  may  delegate  its 
power  to  make  such  assessments  to  the  va- 
rious bodies  connected  with  municipal  gov- 
ernments and  that  the  action  of  such  dele- 
gated body  in  reference  thereto  is  final,  ex- 
cept in  case  of  fraud  or  demonstrable  mis- 
take of  fact,  the  whole  trend  of  the  discus- 
sion- has  centered  around  those  two  safe- 
guards of  the  property  owner.  And  there 
can  be  no  question  that,  if  any  of  the  stat- 
utes before  the  court  had  failed  to  provide 
a  proper  method  of  estimating  the  benefits 
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as  a  basis  for  the  assessment  and  proper  op- 
portunity to  the  owner  to  bo  heard  thereon, 
the  court  would  have  declared  them  prohib- 
ited by  the  state  Constitution  as  to  equal- 
ity of  taxation,  notwithstanding  the  amend- 
ment to  §  1,  art.  9,  authorizing  assessments 
for  local  improvements  upon  the  property 
fronting  upon  such  improvements.  In  the 
recent  case  of  State  ew  rel.  Wheeler  v.  Ram- 
aey  County  Diet,  Ct.  80  Minn.  293,  83  N. 
W.  183,  the  powers  and  duties  of  the  board 
of  public  work  under  provisions  of  the  St. 
Paul  charter  were  considered.  The  board 
had  assessed  the  amount  of  the  cost  of  pay- 
ing a  street  upon  the  property  fronting 
thereon,  and  found  that  each  lot  was  benefit- 
ed equally  per  front  foot.  Following  the 
previous  decisions  of  this  court,  it  was  held 
that  the  action  of  the  board  was  final,*  in- 
asmuch as  it  appeared  that  the  members  of 
the  board  had  exercised  their  discretion  in 
arriving  at  such  conclusion.  In  the  closing 
part  of  the  opinion  reference  is  made  to  the 
case  of  Noricood  v.  Baker,  with  the  state- 
ment that  it  was  not  applicable  to  the  case 
before  the  court. 

Taking  up,  now,  the.  act  which  is  called 
in  question,  we  find,  from  St.  Paul  charter, 
§§  26,  27,  supra:  First.  That  no  distinction 
is  made  in  the  class  or  kinds  of  water  pipes ; 
whether  principal  feed  mains  or  branch 
supply  pipes,  all  kinds,  of  whatever  descrip- 
tion, being  subject«to  the  tax.  Second.  Each 
lot  in  the  city  of  St.  Paul,  no  matter  what 
its  location  or  value  or  use,  whether  im- 
proved or  unimproved,  whether  large  ot 
small,  whether  in  the  semicountry  or  in  the 
city,  whether  adapted  and  used  for  pastur- 
age or  a  business  block, — each  "lot"  is  treat- 
ed in  the  same  manner,  and  subject  to  the 
same  tax,  according  to  its  lineal  foot  front- 
age. Third.  The  tax  is  not  for  one  year  or 
any  specified  time,  but  is  to  be  levied  annu- 
ally, for  all  time,  and  is  made  obligatory 
on  the  board  of  public  works.  Fourth.  This 
tax  is  not  levied  for  any  particular  purpose. 
When  collected,  it  is  to  be  paid  over  to  the 
city  of  St.  Paul,  for  the  use  of  the  board 
of  water  commissioners;  but  the  law  is  si- 
lent as  to  whether  it  is  to  be  expended  in 
repairinjT  the  main  in  front  of  the  lots  upon 
which  the  tax  is  levied,  or  to  pay  for  money 
advanced  by  the  board  of  water  commis- 
sioners for  the  original  construction  of  the 
main  in  front  of  the  lots  assessed,  or  wheth- 
er it  is  to  be  used  in  ^payment  of  the  cur- 
rent expenses  of  the  board.  Fifth.  There 
is  no  provision  for  a  hearing  upon  the  ques- 
tion as  to  whether  this  tax  is  equitably  dis- 
tributed, or  whether  the  property  so  as- 
sessed is  benefited  thereby.  If  the  amount 
so  assessed  is  not  paid  within  the  time  pre- 
scribed by  law,  tnen  this  shall  become  a 
lien  on  said  real  estate,  and  such  real  es- 
tate shall  be  sold,  as  in  other  cases  of  de- 
linquent taxes.  At  no  stage  of  the  proceed- 
ings is  there  a  hearing  or  consideration  by 
any  lawfully  constituted  body  on  the  ques- 
tion of  the* benefits  to  accrue  to  the  prop- 
erty so  assessed,  nor  is  there  provided  any 
notice  to  or  opportunity  for  the  lotowner 
to  be  heard  on  the  question  of  benefits.  So 
63  L.  R.  A. 


far  as  the  amount  of  the  tax  is  concerned, 
it  is  specifically  fixed,  and  the  owner  has  no 
authority,  under  the  provisions  of  Gen. 
Stat.  1894,  S  1588,  to  call  in  question  the 
amount  of  the  tax,  and  a  consideration  of 
the  equality,  proportion,  and  benefits  is  nec- 
essarily excluded.  In  this  case  the  owner 
of  the  property  answered  in  the  regular  tax 
proceedings,  and  put  in  issue,  the  question 
of  benefits,  and  the  court  received  evidence 
upon  that  point,  and  found  that  the  prop- 
erty was  not  specially  benefited  by  the  lay- 
ing of  such  water  pipes.  Counsel  for  the 
state  claim  that  the  court  had  no  jurisdic- 
tion to  that  extent,  and  no  authority  to 
make  such  finding;  that  the  tax  was  made 
specific  by  the  act,  and  was  not  subject  to 
review.  As  already  stated,  such  is  our  view 
of  the  statute  and  the  law,  and  the  finding 
of  the  court  is  immaterial  in  the  disposition 
of  the  matter  before  us. 

Applying,  now,  the  test  as  announced  in 
Norv:ood  v.  Baker  to  those  sections  of  the 
charter  above  noted,  must    they    stand    or 
fall?     In  ouic  opinion,  they  must  fall.     To 
stand  against  such  test,  having  refused  in 
this  instance  to  delegate  its  powers  to  the 
municipal  authorities  as  in  other  cases,  and 
reser\'ing  to  itself  the  imposition  of  the  tax, 
it  must  appear  from  the  act  itself  that  the 
legislature     exercised    its    judgment    upon 
those  questions  which  form  the  fundamental 
basis  of  the  assessment.     No  valid  tax  could 
be  levied  for  such  purpose,  except  upon  the 
theory  that  the  property  was  by  so  much 
increased  in  value.     In  fixing  this  arbitrary 
amount  to  be  applied  in  all  cases,  under  all 
conditions,  for  an  indefinite  time,  without 
opportunity  for  a  hearing  or  review,  is  it 
not  self-evident  that  the  legislature  did  not 
consider  the  question  of  benefits  at^  all  ?     To 
our  mind,  the  act  is  so  drastic  and  arbitrary 
as  to  show  upon  its  face  a  complete  failure 
to    exercise    any    judgment  whatever  upon 
that  qiiestion.     That  a  tract  of  farming  land 
is  benefited  at  all  by  the  fact  that  a  city 
water  conduit  is  laid  in  the  highway   ad- 
joining it  is  on  its  face  a  doubtful  propo- 
sition.    That  such  tract  is  equally  benefited, 
according  to  frontage,  with   improved   city 
property,  is  on  its  face  absurd.     Is   a   lot 
worth  $200  benefited  to  the  same  degree  as 
a  lot  worth  $5,000,  or  is  a  vacant   lot   of 
equal  frontage  in  the  suburbs  benefited  to 
the  same   degree  as   a  tenement  block    in 
the  city  proper?    Again,  such  a  tax  results 
in  the  gi'ossest  inequality.     The  money  col- 
lected is  turned  over  to  the  water  commis- 
sioners, and  is  preisumably  applied  to  a  re- 
duction of  the  annual  cost  of  maintaining 
the  water  system.     By  so  much  would  be  re- 
duced the  cost  of  water  to  the  consumers, 
and  the  landowner,  who  may  have  no  use 
whatever  for  the  water,  is  compelled  to  bear 
part  of  the  cost  to  those  who  have. 

Without  dwelling  upon  the  other  arbi- 
trary features  of  the  statute,  some  notice 
should  be  given  to  the  claim  of  the  st«te 
that  this  law  is  within  the  doctrine  of  Par- 
sons V.  District  of  Columbia,  170  IT.  S.  45, 
42  L.  ed.  943,  18  Sup.  Ct.  Rep.  621^  and 
Spencer  v.  Merchant,  126  U.  S.  846,  31    I*. 
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€d.  763,  8  Sup.  Ct.  Rep.  921 ;  that  is,  the 
legislature  has  prescribed  a  certain  district 
within  which  it  has  authority  to  levy  arbi- 
trarily assessments  to  meet  the  cost  of  the 
improvement.     It  is  true  that  the  legisla- 
ture niay  cut  out  a  district,  and  levy  the 
cost  of  certain  improvements  therein;   but 
it  is  stated  in  Spencer  v.  Merchant:     "In 
Uetermining  what  lands  are  benefited,  -.   .   . 
the  legislature  may  avail  itself  of  such  in- 
formation   as     it     deems    sufficient,    either 
through  investigations    by    its    committees 
or  by  adopting  as  its  own  the  estimates  or 
conclusions    of    others."     "The    question  of 
>pecial  benefit  and  the  property  to  which  it 
extends  is,  of  necessity,  a  Question  of  fact, 
and,  when  the  legislature  determines  it  in 
a  case  within  its  general  power,  its  decision 
mu!$t,  of  course,  be  final.     .     .     .     We  are 
not  at  liberty  to  say  that  the  tax  on  the 
property  covered  by  the  law  of   1881   was 
imposed  without  reference  to  special  bene- 
fits.**   The  court  there  recognized  the  prin- 
ciple that  there  was  a  limit  to  the  legisla- 
tive power.     The  decision  in  Parsons  v.  Dis- 
trict of  Columhia  rests  upon  the  theory  that 
the  14tb  Amendment  does  not  apply  %>  the 
national  government,  and  that  the  power  of 
Congress  is  practically  unlimited  as  to  tax- 
ation within  the  District  of  Columbia. 

it  may  be  granted,  then,  that,  when  the 
legislative  judgment  is  properly  exercised, 
iti€  legislature  may  provide  for  a  public  im- 
provement, as  the  construction  of  a  high- 
way or  bridge,  which  naturally  would  be 
specially  beneficial  to  some  certain  com- 
munity, and  may  charge  the  cost  and  main- 
tenance of  the  same  upon  the  property  of 
a  certain  defined  district.  But  the  provi- 
sions of  the  city  charter  make  no  attempt 
zt  such  a  purpose.  This  tax  of  10  cents 
per  foot  on  all  pipes,  present  and  future, 
lias  no  reference  to  the  adoption  of,  or  con- 
struction of,  a  system  of  waterworks  for 
the  property  owners  along  the  line  of  the 
pipe.  The  district,  if  any  be  defined,  is  the 
city  of  St.  Paul,  and  the  beneficiaries  are 
the  inhabitants  thereof. 

The  stake  driven  by  the  decision  in  Nor- 
trood  V.  Baker  is  timely.  Judicial  expres- 
sion on  the  subject  was  indefinite.  There 
was  a  tendency  to  lose  sight  of  the  equita- 
ble basis  which  justifies  the  assessment  up- 
on private  property  of  the  cost  of  public 
improvements.  The  arbitrary  act  of  the  leg- 
islative body  was  often  accepted  as  final, 
without  regard  to  its  justice.  It  is  to  be 
hoped  that  the  highest  court  of  the  land 
has  spoken  finally,  and  will  not  recede  from 
its  position.  For  the  reason  that  the  stat- 
ute in  qnestion  embraces  an  arbitrary  sys- 
tem of  taxation,  without  regard  to  benefits, 
provides  for  no  method  of  determining  the 
question  of  benefits,  and  no  opportunity  to 
be  beard  in  reference  thereto,  and  for  the 
reason  that  from  the  face  of  the  act  it  ap- 
pears that  the  legislature,  in  its  adoption 
and  pasaa^,  did  not  consider  or  take  into 
account  the  benefits  to  accrue  to  the  prop- 
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erty  upon  which  such  assessment  was  lev- 
ied, we  hold  that  the  statute  is  invalid,  be- 
cause it  is,  in  effect,  a  taking  of  private 
property,  under  the  guise  of  taxation,  with- 
out just  compensation  and  without  due 
process  of  law.  The  cause  is  remanded, 
with  directions  to  the  court  to  modify  its 
order  for  judgment  by  deducting  the  amount 
of  water-frontage  tax. 

A  petition  for  rehearing  having  been  filed, 
Iiewia,  J.,  on  June  18,  1901,  delivered  the 
following  additional  opinion: 

The  only  question  before  the  court  in  this 
case  was  the  bearing  of  the  Federal  Consti- 
tution upon  Special  Laws  1885,  chap.  10, 
§§  26,  27.  The  decision  formerly  reached  by 
this  court  was  based  wholly  upon  what  were 
believed  to  be  the  principles  announced  in 
the  case  of  Nortcood  v.  Baker,  172  U.  S. 
260,  43  L.  ed.  443,  19  Sup.  Ct.  Rep.  187. 
Those  principles  are  that  the  exaction  from 
private  property  of  the  cost  of  public  im- 
provements in  substantial  excess  of  the  spe- 
cial benefits  accruing  is,  to  the  extent  of 
such  excess,  a  taking  of  property  under  the 
guise  of  taxation,  without  compensation, 
and,  further,  that  when  the  principle  of  as- 
sessment adopted  by  the  legislature  is  with- 
out reference  to  the  benefits  and  a  just  and 
equal  distribution  of  the  burden,  no  provi- 
sion having  been  made  for  a  hearing  or  re- 
view by  the  property  owners,  the  act  is  void. 
Or,  as  expressed  in  the  mandate  issued  in 
that  case:  "The  judgment  of  the  circuit 
court  [enjoining  the  assessment  is]  ... 
affirmed  upon  the  ground  that  the  assess- 
ment .  .  .  was  under  a  rule  which  ex- 
cluded any  inquiry  as  to  the  special  benefits, 
and  the  necessary  operation  of  which  was, 
to  the  extent  of  the  excess  of  the  cost  of 
opening  the  street  in  question  over  any  spe- 
cial benefits  accruing  to  the  abutting  prop- 
erty therefrom,  to  take  private  property  for 
public  use  without  compensation."  The 
principles  thus  announced  d#  not  seem  to 
be  in  conflict  with  those  declared  in  Par- 
sons v.  District  of  Columhia,  170  U.  S,  45, 
42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521,  and 
Spencer  v.  Merchant,  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921.  In  those  and 
similar  cases  the  legislative  power  was  not 
recognized  as  arbitrary  and  without  limit, 
but  those  cases  rested  upon  the  theory  that 
the  legislature  does  actually  exercise  its 
judgment  with  reference  to  the  subject, 
which  it  might  otherwise  delegate  to  a  prop- 
er body.  It  logically  follows,  in  a  case 
where  the  rule  of  assessment  provided  is  ar- 
bitrary, without  regard  to  benefits  and  with- 
out the  right  of  review,  that  the  act  so  pro- 
viding is  in  contravention  of  the  Federal 
Constitution.  Tested  by  those  principles, 
we  held  that  the  water-frontage  tax  could 
not  be  sustained;  and  now,  after  a  careful 
reconsideration  and  review  of  the  cases,  were 
the  question  one  of  final  jurisdiction  in  this 
court,  we  feel  that  we  should  adhere  to  the 
views  expressed  in  the  former  opinion.    But 
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in  the  recent  case  of  French  v.  Barber  As- 
phalt Paving  Co,  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Ct.  Rep.  625,  and  other  cases 
concurrently  decided,  the  Federal  Supreme 
Court  has  attempted  to  qualify  and  limit 
those  principles  as  applied  in  Norwood  v. 
Baker.    While  it  does  not  appear  that  the 
court  has  directly  denied  the  soundness  of 
the  rule  announced,  yet  the  purpose  seems 
to  be,  in  its  later  expressions,  to  hold  that 
the  principle  will  not  apply  when  in  conflict 
with  the  systems  of  taxation  as  adopted  by 
a  state,  unless,  in  some  special  case,  pecu- 
liar and  extraordinary  hardship  is  the  re- 
sult.    In  other  words,  it  is  not  the  princi- 
ple or  rule  of  assessment  which  is  the  test 
of  the  validity  of  the  state  act,  but,  rather, 
the  effect  of  the  application  of  the  rule  in 
particular  cases.     It  may  be  a  sound  rule 
in  one  case,  and  not  in  another.     It  would 
be  useless  at  this  time  to  further  attempt 
to  define  the  position  of  the  Federal  court 
as  expressed   in  its   later  decisions.     It  is 
sufficient  to  say  that  we  are  in  doubt  as  to 
the  eflfect  of  its  holdings.     Our  state  Con- 
stitution authorizes  the  special  assessments 
provided  by  the  statute,  and  such  statute 
has  been  held  valid,  under  the  constitution- 
al pro%'ision,  by  this  court  in  State  v.  Rob- 
ert P.  Leicis  Co.  72  Minn.  87,  sub  nom,  Ram- 
sey County  V.  Robert  P.  Leicis  Co.  42  L. 
R.  A.  639,  75  N.  W.  108.     It  is  possible  that 
this  fact  may  cause  the  Federal  court  to 
sustain  the  statute,  upon  the  theory  that  it 
is  a  system  adopted  by  the  state,  and  that 
the  result  of  such  an  assessment  cannot  be 
extraordinary  or  of  such  unusual  hardship 
as  to  come  within  the  limitation  applied  in 
Norwood  V.  Baker,    The  views  of  the  court, 
however,  have  not  been  expressed  with  suffi- 
cient clearness  to  warrant  us  in  assuming 
that  our  understanding  of  its  decision  in 
Norwood  v.  Baker,  and  our  former  applica- 
tion of  it  to  the  state  act,  would  now  be 
sustained  by^hat  court.    We  have,  there- 
fore, decided  to  reverse  our  former  decision; 
and   we   are   influenced   in   this   conclusion 
somewhat  by  the  fact  that  the  property  own- 
er mav  cause  our  conclusion  to  be  reviewed 
by  the  proper  final  tribunal,  whereas  such 
privilege  would  be  denied  the  city  were  the 
former  ruling  adhered  to. 

The  decision  heretofore  filed  is  reversed, 
and  the  order  of  the  Trial  Court  affirmed. 

Start,  Ch.  J.: 

I  concur  in  the  result,  on  the  ground  that 
the  case  is  ruled  by  State  v.  Robert  P. 
Lewis  Co,  72  Minn.  87,  sub  nom.  Ramsey 
County  V.  Robert  P.  Lcxcis  Co.  42  L.  R.  A. 
639,  75  N.  W.  108.  and  Parsons  v.  District 
of  Columbia,  170  U.  S.  45,  42  L.  ed.  943, 
18  Sup.  Ct.  Rep.  521. 

Petition  for  second  rehearing  denied  July 
3,  1901. 
53  L.  R.  A. 
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*An  ordlnniice  of  tbe  city  of  Minmeapo- 
IIh  relating:  to  stallii,  booths,  or  other  In- 
closures  In  saloons  construed,  and  held: 

1.  Tlie  city  coancil  had  leflrislatlT'e  an*- 
thorlty.  In  Its  discretion,  to  enact  the  ordin- 
ance. 

2.  CunrtM  have  no  po'wer  to  declare  an 
ordinance  void  because  it  is  unreasonable, 
unless  Its  unreasonableness  Is  so  clear  as  to 
Indicate  a  mere  arbitrary  exercise  of  the 
power  vested  in  the  council. 

3.  An  ordinance,  like  a  ntatnte,  may  be 
■nbject  to  implied  exception*  founded 
In  the  rules  of  public  policy  and  the  maxims 
of  natural  Justice,  so  as  to  avoid  absurd  and 
unjust  conseiiuences. 

4.  This  ortliuance  forbids  the  keeping 
of  any  inclosnre  In,  or  connected  with, 
any  room  wherein  intoxicating  liquors  may  be 
sold  by  a  licensed  dealer,  which  is  or  can.  by 
any  Ingenuity  or  pretense,  be  used  as  a  lounjr- 
ing  or  drinking  place,  or  for  any  Immoral 
purpose ;  that,  so  construed  and  limited,  the 
ordinance  Is  not  unreasonable,  but  valid. 

6.  The  evidence  simtalns  the  Jad^rment 
convicting. the  defendant  of  a  violation  of  the- 
ordinance. 

(January  15,  1901.) 

APPEAL  by  defendant  from  a  jud^niiont 
of  the  Municipal  Court  of  Minneapolis- 
convicting  him  oi  violating  an  ordiiumce 
regulating  the  sale  of  spirituous  liquors,  and 
from  an  order  denying  a  motion  for  new 
trial.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Dodse,  Rome  G.  Barown,. 
Charles  S.  Albert,  and  Henry  Gjertsen,. 
for  appellant: 

Either  there  can  be  no  offense  without  tlie 
sale  of  liquors  in  the  booths,  stalls,  or  in- 
closures,  or  else  there  can  be.  If  no  otTcn.^e' 
exists  without  the  sale,  then  there  is  no  of- 
fense shown.  If  the  offense  can  exist  with- 
out the  sale,  then  clearly  this  is  not  a  retru- 
lation  either  of  the  sale  of  liquors,  the  per- 
sons dealing  in  them,  or  the  place  wherein 
such  intoxicating  liquors  are  sold. 

Sieffy  V.  Aionroe  City,  135  Ind.  466.  .35  X. 
E.  121;  Champer  v.  Oreencastle,  13S  lud. 
339,  24  L.  R.  A.  768,  35  N.  E.  14. 

A  municipal  corporation  possesses,  and  can 
exercise,  the  following  powers,  and  no  oth- 
ers: (1)  Those  granted  in  express  wor^U: 
(2)  those  necessarily  or  fairly  implied  in,  or 
incident  to,  powers  expressly  grante<l ;  (3) 
those  Essential  to  declared  objects  and  pur- 

*Hcadnote8  by  Staet,  Ch.  J. 


Note. — As  to  municipal  power  to  prohibit 
screens  In  barrooms,  see  Champer  v.  Greencaatle 
(Ind.)  24  L.  R.  A.  768,  and  note. 

As  to  requiring  curtains  to  front  doors   an<l 
windows   of  saloon   to  be   raised.  Pee,    In    thl» 
series,  Bennett  v.  Pulaski  (Tenn.")  47  L.    R.   A 
278.  ^' 

As  to  prohibiting  sale  of  liquor  In  dance  cel- 
lars or  places  where  women  are  employed,  see 
Ex  parte  Hayes  (Cal.)  20  L.  R.  A.  701. 
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poses  of  the  corporation, — not  simply  con- 
Tenicnt,  but  indispensable. 

1  Dill.  Mun.  Corp.  3d  ed.  §  89;  Pittsburgh, 
C.  C.  d'  St.  L.  R.  Co.  V.  Crown  Poifit,  146 
liid.  421,  35  L.  R.  A.  684,  45  N.  E.  587 ;  Stcf- 
fv  T.  ilonroc  City,  135  Ind.  466,  35  N.  E. 
121;  St.  Paul  V.  Laidlcr,  2  Minn.  190,  Gil. 
159,  72  Am.  Dec.  89 ;  St.  Paul  v.  Traeger,  25 
Minn.  248,  33  Am.  Rep.  462;  Henke  v.  Mo- 
Cord,  65  Iowa,  378,  7  N.  W,  623;  Bennett  v. 
Pulaski  (Tenn.  Ch.  App.)  47  L.  R.  A.  278, 
52  S.  W.  913;  Champer  v.  Oreencastle,  138 
Ind.  339,  24  L.  R,  A.  768,  35  N.  E.  14;  Smith 
V.  Aeic6em,  70  N.  C.  14,  16  Am.  Rep.  766; 
Memaugh  v.  Orlando,  41  Fla.  433,  27  So.  34; 
Shelhyville  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co, 
146  Ind.  66,  44  N.  E.  929;  Qrand  Rapids  y. 
Hughes,  15  Mich,  54. 

Any  fair,  reasonable  doubt  concerning  the 
existence  of  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  de- 
nied. 

1  Dill.  Mun.  Corp.  §  89;  St.  Paul  v.  Laid- 
ler,  2  Minn.  190,  Gil.  159,  72  Am.  Dec.  89; 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v.  Crown 
Point,  146  Ind.  421,  35  L.  R.  A.  084,  45  N.  E. 
o87;  Mintum  v.  Larue,  23  How.  435,  16  L. 
«d.  574;  Bloom  v.  XerUa,  32  Ohio  St.  461 ; 
Rarenna  v.  Pennsylvania  Co.  45  Ohio  St. 
118,  12  S.  W.  445;  Cooley,  Const.  Lim.  233, 
234;  Tiedeman,  Mun.  Corp.  110. 

Courts  adopt  a  strict,  rather  than  a  lib- 
eral, construction  of  power. 

8t.  Paul  V.  Laidler,  2  Minn.  190,  Gil.  150, 
72  Am.  Dec.  89;  St.  Pa/ul  v.  Traegcr,  25 
Minn:  248,  33  Am.  Rep.  462;  State  ix  rel. 
Famstcorth  v.  St.  Paul  Municipal  Ct.  32  Minn. 
329.  20  N.  W.  243 ;  St.  Paul  v.  Qilfillan,  36 
Minn.  298,  31  N.  W.  49;  State  v.  Hammond, 
40  Minn.  43,  41  N.  W.  243;  State  v.  John- 
son. 41  Minn.  Ill,  42  N.  W.  786;  1  Dill.  Mun. 
Corp.  §f  91,  319,  320,  and  cases  cited;  Shel- 
bymlle  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  146 
Ind.  66,  44  N.  E.  929 ;  Haynes  v.  Cape  May, 
50  X.  J.  L.  55,  13  Atl.  231 ;  flawes  v.  Chica- 
go. 158  111.  653,  30  L.  R.  A.  225,  42  N.  E.  373 ; 
Chicago  ▼.  Rumpff,  45  111.  90,  92  Am.  Dec. 
1^0;  Ex  parte  Chin  Yan,  60  Cal.  78;  Dams 
r.  Anita,  73  Iowa,  325,  35  N.  W.  244;  Burg 
V.  Chicago,  R.  I.  d  P.  R.  Co.  90  Iowa,  106,  57 
X.  W.  680 ;  Meyers  v.  Chicago,  R.  I.  d  P.  R. 
Co.  57  Iowa,  555,  43  Am.  Rep.  60,  la  N.  W. 
S'^:  Phillips  V.  Denver,  19  Colo.  179,  34  Pac. 
^2:  Tiedeman,  Mun.  Corp.  §  110. 

The  power  to  pass  by-laws  under  the  gen- 
eral class  does  not  enlarge  or  annul  the  pow- 
er conferred  by  the  special  provision  in  rela- 
tion to  the  various  subject-matters. 

1  Dill.  Mun.  Corp,  §  315;  Memaugh  v. 
Orlando,  41  Fla.  433,  27  So.  34;  Mount 
Pleasant  v.  Vansice,  43  Mich.  361,  5  N.  W. 
378;  Hueaing  v.  Rock  Island,  128  111.  465, 
21  X.  E.  558 ;  Steffy  v.  Monroe  City,  135  Ind. 
466,  35  N.  E.  121;  State  v.  Fay,  44  N.  J.  L. 
474:  Henke  v.  McCord,  55  Iowa,  378,  7  N. 
W.  623;  New  Hampton  v.  Conroy,  56  Iowa, 
^^%  9  K.  W.  417;  Strauss  v.  Pontiac,  40  111. 
?01;  Sullivan  v.  Oneida,  61  111.  242;  Goddard 
V.  Jarksonville,  15  111.  588 ;  Leonard  v.  Oaw- 
fon,  35  Miss.  189;  State  v.  Ferguson,  33  N. 
H.  424;  Walter  v.  Columbia  City.  61  Ind. 
24;  Tuck  V.  Waldron,  31  Ark.  462;  Harris  v. 
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Livingston,  28  Ala.  577;  Portland  v. 
Schmidt,  13  Or.  17,  6  Pac.  221;  Arygerhoffer 
V.  State,  15  Tex.  App.  613. 

The  police  power  resides  in  the  state  in  it** 
Fovereign  capacity,  and  can  only  be  possessed 
and  exercised  by*  a  municipal  corporation  by 
a  delegation  thereof  to  the  municipality  by 
the  law-making  power  of  the  state. 

Crawfordsville  v.  Braden,  130  Ind.  149,  14 
li.  R.  A.  268,  28  N.  E.  849 ;  15  Am.  &  Eng. 
Enc.  Law,  pp.  1166,  1167;  Champer  v.  Green- 
castle,  138  Ind.  339,  24  L.  R  A.  768,  35  N.  E. 
14. 

The  legislature  of  the  state  of  Minnesota 
has  not,  by  express  terms,  delegated  to  the 
municipality  the  power  to  pass  the  ordinance 
in  question. 

Unless  statutory  authority  was  given  each 
municipality,  specifying  and  designating 
with  exactness  the  limits  and  powers  of  the 
corporation  to  cover  the  evils  sought  to  be 
remedied,  there  did  not  exist  in  such  munici- 
pality the  power  to  pass  a  screen  ordinance, 
closing  ordinance,  or  wine-room  ordinance, — 
either  under  the  general  welfare  clause,  the 
clauses  giving  the  corporate  body  authority 
to  suppress  vice  and  intemperance,  to  pre- 
serve the  health,  good  order,  and  peace  of 
the  community,  or  the  clause  to  regulate 
either  the  sale  of  intoxicating  liquors,  the 
place  where  sold,  or  the  persons  dealing 
therein. 

Steffy  V.  Monroe  City,  135  Ind.  466,  35  N. 
E.  121;  Champer  v.  Greencastle,  138  Ind. 
339.  24  L.  R.  A.  768,  35  N.  E.  14;  Bennett  v. 
Pulaski  (Tenn.  Ch.  App.)  47  L.  R.  A.  278,  52 
S.  W.  913;  Denver  v.  Domedian  (Colo.  App.) 
60  Pac.  1107 ;  Walker  v.  People,  5  Colo.  A  pi). 
37,  37  Pac.  29;  State  v.  Gerhardt,  145  Ind. 
439,  33  L.  R.  A.  313,  44  N.  E.  469;  St.  Paul 
V.  Traeger,  25  Minn.  248,  33  Am.  Rep.  462; 
St.  Paul  y.  Troyer,  3  Minn.  291,  Gil.  2(^0; 
State  V.  Orth,  38  Minn.  150,  36  N.  W.  103. 

The  ordinance  is  void  because  the  munici- 
pality had  no  power  to  enact  it  under  the 
power  "to  regulate,"  or  otherwise;  it  is  not 
a  reasonable  regulation;  is  inconsistent  with 
the  laws  and  policy  of  this  state;  is  arbi- 
trary, oppressive,  and  unfair,  an  unnecessary 
interference  with  individual  liberty,  an'd 
tends  to  subject  the  vendors  of  liquors  to  un- 
reasonable prosecution. 

The  enactment  of  statutes  specifically  au- 
thorizing the  passage  of  screen  ordinances 
was  a  tacit  recognition  by  the  law-making 
power  that  municipal  corporations  had  no 
power  to  pass  ordinances  of  that  kind  with- 
out a  statute  specifically  authorizing  the 
some. 

Champer  y.  Greencastle,  138  Ind.  339,  24 
L.  R.  A.  768,  35  N.  E.  14;  Steffy  v.  Momoe 
City,  135  Ind.  466,  35  N.  B.  121;  Bennett  v. 
Pulaski  (Tenn.  Ch.  App.)  47  L.  R.  A.  278, 
52  S.  W.  913;  Oastineau  v.  Com.  22  Ky.  L. 
Rep.  157,  49  L.  R.  A.  Ill,  66  S.  W.  705;  Re 
Mnguire,  57  Cal.  604,  40  Am.  Rep..  125; 
Henke  v.  McCord,  55  Iowa,  378,  7  N.  W.  623 ; 
Bristol  Door  d  Lumber  Co.  y.  Bristol,  97  Va. 
304,  33  S.  E.  688;  Ely  v.  Niagara  County 
Supers.  36  N.  Y.  297;  State  v.  Tenant,  110 
N.  C.  609.  16  L.  R.  A.  423,  14  S.  E.  387; 
Clinton  v.  Phillips,  58  111.  102,  11  Am.  Rep. 
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52;  Baker  v.  Municipal  Council  of  Paris,  10 
U.  C.  Q.  B.  621;  Netcbem  v.  McCann,  105 
Tonn.  150.  50  L.  R.  A.  476,  58  S.  W.  114; 
Ward  V.  Orecneville,  8  Baxt.  228,  35  Am. 
Kep.  700,  and  eases  cited. 

Messrs.  Kitchel,  Cohen,  Sc  Shaw,  for 
respondent: 

An  ordinance  may  be  adjudged  unreasona- 
ble as  applied  to  one  set  of  circumstances, 
and  reasonable  as  applied  to  others,  although 
the  general  language  covers  both  sets  of  cir- 
ciimstances 

8t,  Paul'v.  Troyer,  3  Minn.  291,  Gil.  200; 
State  V.  Sheppard,  64  Minn.  287,  38  L.  R.  A. 
305,  07  N.  W.  62 ;  State  v.  Harris,  50  Minn. 
128,  52  N.  W.  387,  531 ;  Evison  v.  Chicago, 
St.  P.  M.  d  O.  R.  Co.  46  Minn.  370,  11  L.  R. 
A.  434,  48  N.  W.  6;  Re  Wilson,  32  Minn.  148, 
19  N.  W.  723;  Weyl  v.  Chicago,  M.  d  St.  P. 
R.  Co.  40  Minn.  350,  42  N.  W.  24. 

The  Minneapolis  wine-room  ordinance  is 
not  unreasonable,  even  if  applied  to  every 
booth  and  stall  in  the  licensed  "room." 

The  ordinance  acts  in  the  same  line  as  the 
general  law.  It  does  not  prohibit  every  in- 
closure,  but,  under  the  rule  ejusdem  generis 
{Rhone  v.  Loomis,  74  Minn.  200,  77  N.  W. 
31 ;  McCartney  v.  Ridgway,  160  111.  129,  32 
L.  R.  A.  555,  43  N.  E.  826) ,  forbids  only  such 
inclosures  as  are  in  the  same  class  as  stalls 
and  booths. 

The  power  to  regulate  the  liquor  traffic  in 
the  Minneapolis  charter  is  a  broad  one. 

State  V.  Ludwig,  21  Minn.  202;  Re  IfiZ- 
son,  32  Minn«  145,  19  N.  W.  723;  State  v. 
Kantler,  33  Minn.  69,  21  N.  W.  856;  Ex  par- 
te Byrd,  84  Ala.  17,  4  So.  397. 

The  power  "to  regulate  the  persons"  en- 
gaged in  a  certain  business  includes  control 
of  the  place  where  the  business  is  carried  on 
and  the  manner  of  its  prosecution  in  the  des- 
ignated place. 

If  the  ordinance  be  unreasonable  as  to  any 
booth  or  stall,  such  inclosure  may  be  ex- 
cluded from  the  operation  of  the  ordinance 
without  making  it  invalid,  and  the  burden  of 
the  exclusion  is  on  the  defendant. 

State  V.  Harris,  50  Minn.  128,  52  N.  W. 
3S7,  531. 

When  the  council  has  exercised  its  discre- 
tion and  judgment,  the  ordinance  which  it 
passes  is  prima  facie  valid. 

Knohloch  v.  Chicago,  M.  d  St.  P.  R.  Co.  31 
Minn.  402,  18  N.  W.  108;  Evison  v.  Chicago. 
St.  P.  M.d  0.  R.  Co.  45  Minn.  370,  11  L.  R. 
A.  434,  48  N.  W.  8;  Austin  v.  Austin  City 
Cemetery  Asso.  87  Tex.  330,  28  S.  W.  528. 

Messrs.  H.  B.  Blohlnson  and  Franh 
Healy  also  for  the  State. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  common  council  of  the  city  of  Minne- 
apolis is  given,  by  the  charter  of  the  city, 
power  to  "license  and  regulate  .  .  .  all 
persons  vending,  dealing  in,  or  disposing  of 
spirituous,  vinous,  fermented,  or  malt  li- 
quors;" also,  "full  power  and  authority  to 
make,  ordain,  publish,  enforce,  amend,  or  re- 
peal all  such  ordinances  for  the  government 
and  the  general  order  of  the  city,  for  the 
suppression  of  vice  and  intemperance,  and 
63  L.  R.  A. 


for  the  prevention  of  crime,  as  it  shall  deem 
expedient."  City  Charter,  pp.  47,  48.  On 
April  13,  1900,  the  common  council  of  the 
city  passed  an  ordinance,  the  here  material 
parts  of  which  are  these:  "An  ordinance 
regulating  all  persons  vending,  dealing  in,  or 
disposing  of  spirituous,  vinous,  fermented,, 
or  malt  liquor  in  the  city  of  Minneapolis. 
The  city  council  of  the  city  of  Minneapolis 
do  ordain  as  follows:  Section  1.  No  licensed 
Ii(juor  dealer  shall  construct,  build,  or  main- 
inin  with  screens,  curtains,  or  partitions  of 
any  kind,"  amy  stall,  booth,  or  other  inclosure 
of  any  kind  in  or  connected  with  any  room 
or  place  in  any  building  wherein  any  kind 
of  intoxicating  liquor  is  sold  or  disposed  of  by 
such  licensed  liquor  dealer  in  the  city  of  Min- 
neapolis: provided,  that  nothing  in  thia  ordi- 
nance contained  shall  be  construed  to  moan 
that  a.  screen  or  partition  cannot  be  main- 
tained on  the  inside  of  the  front  door  or  en- 
trance of  a  saloon  or  barroom."  Section  2 
provides  the  punishment  for  a  violation  of 
the  ordinance.  Section  3  declares  that  the 
ordinance  shall  be  in  force  from  and  after 
July  2,  1900.  The  defendant  was  on  Sep- 
tember 7,  1900,  by  the  municipal  court  of 
Minneapolis,  found  guilty  of  a  violation  of 
this  ordinance  upon  a  complaint  that  the  de- 
fendant did  unlawfully  "maintain,  with 
board  partitions,  an  inclosure  commonly 
called  a  stall,  booth,  or  wine  room,  in  and 
connected  with  a  room  wherein  intoxicating 
liquor  was  then  and  there  sold  and  disposed 
of  by  him,  he  bein^  then  and  there  a  licensed 
liquor  dealer  under  the  ordinances  of  the 
city,  the  room  being  then  and  there  what  is 
commonly  called  a  barroom  or  saloon.*'  The 
defendant  made  a  motion  for  a  new  trial, 
which  was  denied,  and  judgment  convictinor 
him  of  the  offense,  and  imposing  upon  him  a 
fine  of  $25,  was  entered  against  him,  and  he 
appealed  from  the  order  and  the  judgment. 

1.  The  defendant's  contention  first  to  be 
considered  is  to  the  effect  that  the  city  coun- 
cil was  not  authorized  by  the  legislature  to 
pass  the  ordinance  in  question.     If  the  ordi- 
nance is  not  unreasonable,  there  can  be  no 
serious  question  as  to  the  power  of  the  coun- 
cil to  enact  it,  and  we  hold  the  council  was 
authorized,  in  its  discretion,  to  enact  the  crr- 
dinance.    The  express  legislative  authority 
to  "license  and  regulate    .     .     .    all  persons 
vending,  dealing  in,  or  disposinsf  of  spiritii- 
oufs,  vinous,  fermented,  or  malt  liquors"  car- 
ries with  it,  by  necessary  implication,   au- 
thority to  the  city  council  to  regulate,  by 
ordinance,  the  traffic  in  intoxicating  liquor^, 
and  to  impose  upon  it,  and  all  persons  en- 
gaged in  it,  such  reasonable  conditions  and 
restrictions  as  to  the  time,  place,  and  man- 
ner the  business  may  be  conducted  as    the 
council  may  deem  necessary  or  expedient  to 
conserve  the  peace,  order,  and  morals  of  the 
city.     St.  Paul  v.  Troyer,  3  Minn.  295,  Gil. 
200;  State  v.  Ludwig,  21  Minn.  202:  Re  iri7- 
son,  32  Minn.  145,  19  N.  W.  723.    In  reach- 
ing this  conclusion,  we  have  not  overlooked 
Sp.  Laws  1887,  chap.  13,  prohibiting  the  li- 
censing of  the  traffic  in  intoxicating  liquorf* 
within  certain  specified  territory  of  the  city 
of  Minneapolis.    This  statute  in  no  manner 
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limits  the  power  of  the  council  previously 
granted  to  regulate  the  traffic  outside  of  the 
prohibited  district. 

i.  The  defendant  also  contends  that  the 
ordinance  is  arbitrary,  oppressive,  and  un- 
ri'asonable;   hence  it  is  void.     (Courts  have 
no  power  to  declare  an  ordinance  void  for 
tbe  reason  urged,  unless  its  unreasonableness 
is  so  clear,  manifest,  and  undoubted  ab  to 
amount  to  a  mere  arbitrary  exercise  of  the 
power  vested  in  the  l^islative  body.     Knoh- 
lock  V.  Chicago,  M.  d  8t,  P.  R,  Co.  31  Minn. 
402,  18  N,  W.  106,     Now,  in  order  to  deter- 
mine whether  the  ordinance  in  question  is 
unreasonable  within  this  rule,  it  is  necessary 
first  to   find  out  what  it  means;   that  is, 
construe  it.     Ordinances,  like  statutes,  must 
be  construed  in  a  reasonable  and  common- 
sense  way,  so  as  to  give  effect  to  the  purpose 
of  the  legislative  bc^y  in  enacting  them."   It 
is  not  permissible  to  give  to  an  ordinance  a 
strained  and  unreasonable  construction  for 
the  purpose  of  declaring  it  void;   for  if  it 
may  be   fairly  construed  in  either  of  two 
ways,  one  of  which  will  render  it  valid  and 
the  other  void^  the  former  must  be  adopted. 
Htnie  v.  Harris,  60  Minn.  128,  52  N.  W.  .387, 
531;  State  v.  Skeppard,  64  Minn.  287,  36  L. 
R.  A.  305,  67  N.  W.  62;  State  ew  rel.  Minces 
Y.Sehoejiig,  72  Minn.  628,  76  N.  W.   711. 
AjHiin,  the  general  terms  of  a  statute  or  ordi- 
nance may  be  subject  to  implied  exceptions 
founded  in  the  rules  of  public  policy  and  the 
maxims   of  natural  justice,  so  as  to  avoid 
absurd  and  unjust  consequences;  for  it  must 
be  presumed,  that  the  legislature  did  not  in- 
tend such  results.     Eantzch  v.  Massolt,  61 
Minn.  361,  63  N.  W.  1069 ;  Duckstad  v.  Polk 
County  Comrs.  69  Minn.  202,  71  N.  W.  933; 
Sutherland,   Stat.   Gonstr.   §   246.     The  de- 
fendant, as  a  basis  for  the  claim  that  the 
ordinance  is  void  because  it  is  unreasonable, 
construes  the  words,  "or  other  inclosure,"  in 
the  ordinance,  as  including  every  inclosure  in 
the  room  covered  by  the  license,  including 
those  which  are  not  capable  of  a  wrong  use, 
but  which  are  necessary  to  the  legitimate 
prosecution  of  the  liquor  traffic,  such  as  the 
iynr,  cigar  counter,  telephone  inclosure,  and 
toilet    room.    The   ordinance    forbids   a   li- 
r-ensed  liquor  dealer  to  maintain — that  is,  to 
keep — "any  stall,  booth,  or  other  inclosure 
of  any  kind  in  or  connected  with"  the  room 
covered     by    his  license.     It  is   reasonably 
clear,  and  we  so  hold,  that  the  rule  of  ejua- 
dem  generis  applies  to  the  words  "or  other 
inclosure,"  and  that  they  include  only  such 
inclosures  as  are  of  the  same  kind  as  stalls 
and  booths,  with  screens,  curtains,  or  parti- 
tions, in  any  room  wherein  intoxicating  li- 
quor is   sold  by  a  licensed  dealer.     Ott  v. 
Gr^t  Northern  R,  Co.  70  Minn.  50,  72  N.  W. 
S33.     Except  for  the  proviso  of  the  ordi- 
nance, it   would  be  entirely  clear  that  the 
words  *'or  other  inclosure"  are  used  as  the 
le^l  equivalent  of  "or  other  such  like  inclo- 
sure."    It  is  possible  to  construe  the  proviso 
a3  excluding,  by  necessary  implication,  from 
tbe  room  covered  by  the  license,  every  screen 
or  partition,  except  one  at  the  front  door  or 
eotrance  to  the  saloon.     But  when  the  ordi- 
nance is   considered  as  a  whole,  and  with 
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reference  to  the  purpose  of  its  enactmenti 
we  are  satisfied  that  the  construction  we 
have  given  to  the  words  "or  other  inclosure" 
is  the  correct  one.  This  brings  us  to  tbe 
question  as  to  the  scope  and  meaning  of  the 
words,  "stall,  booth,  or  other  [such  like]  in- 
closure,'' as  used  in  this  ordinance.  These 
words  must  be  interpreted  with  reference 
to  the  general  lei^islative  policy  of  the  state 
as  to  the  regulation  of  the.liquor  traffic  and 
the  evils  sought  to  be  corrected  by  the  ordi- 
nance. The  localization  of  the  business  of 
selling  intoxicating  liquors  at  retail,  and  t)ie 
giving  to  it  the  greatest  publicity  which  is 
practicable,  are  the  most  efficient  means  for 
its  regulation  and  policing.  Such  is  the  dc' 
clared  policy  of  the  law,  which  requires  that 
all  licenses  shall  contain  a  description  of  the 
room  where  such  liquors  are  to  be  sold,  and 
forbids  the  selling  of  liquor  other  thau  at 
the  room  named  in  the  license.  The  licen- 
see must  also  give  a  bond  not  to  sell  at  any 
place  other  than  the  room  named  in  the  li- 
cense. Gen.  Stat.  1894,  §§  2018,  2026.  The 
word  "room"  is  used  in  these  sections  of  the 
statute  in  its  ordinary  sense,  as  meaning  a 
single  inclosure  separated  by  partitions  or 
other  means  from  the  other  parts  of  a  build- 
ing. Now,  if  the  room  named  in  the  license 
may  be  subdivided  into  inclosed  drinking 
rooms,  booths,  or  stalls,  the  declared  policy 
and  purposes  of  the  law  may  be  thereby 
wholly  defeated.  Nor  is  this  all.  It  is  a 
fact,  of  which  we  may  take  judicial  notice, 
that  opportunities  for  men  and  women,  old 
or  young,  to  lounge,  drink,  and  carouse  in 
secrecy,  free  from  the  observation  of  tlic  po- 
lice and  of  all  other  persons,  are  demoraliz- 
ing in  the  extreme,  and  directly  tend  to 
drunkenness,  licentiousness,  and  the  cqrrupt- 
ing  of  unwary  youth.  The  existence  of  any 
drinking  booth,  stall,  or  other  like  inclosure, 
with  screens,  curtains,  or  partitions,  within 
the  room  named  in  a  license  for  the  sale  of, 
intoxicating  liquors,  affords  just  sucn  op- 
portunities. The  ordinance  in  question  was 
intended  to  give  effect  to  the  general  legis- 
lative policy  of  the  state,  of  localization  and 
publicity  for  the  business  of  retail inpr  in- 
toxicating drinks,  and  to  prevent  the  evils 
incident  to  secret  lounging  and  drinking 
places,  and  it  must  be  construed  so  as  to 
give  effect  to  such  intentions.  If  so  con- 
strued, and  the  words,  "stall,  booth,  or  other 
inclosure,"  be  limited  to  inclosures  which  are 
or  may  be  used  as  lounging  or  drinking 
places  or  for  any  immoral  purpose,  the  ordi- 
nance is  neither  unreasonable  nor  unjust, 
but,  if  construed  so  as  to  include  innocent 
and  necessary  inclosures,  it  would  be  other- 
wise. We  therefore  hold  that  the  ordinance 
forbids  the  construction  or  the  keeping  of 
any  booth,  stall,  or  other  inclosure.  in  or  con- 
i.ected  with  any  room  or  place  wherein  intox- 
icating liquor  is  or  may  be  sold  by  a  licensed 
dealer,  which  is  or  can,  by  any  ingenuity, 
sham,  or  pretense,  be  used  as  a  lounging  or 
drinking  place,  or  for  any  immoral  purpose. 
So  construed  and  limited,  the  ordinance  is 
not  unreasonable,  but  valid. 

3.  The  defendant  further  claims  that,  even 
if  the  ordinance  be  valid,  the  evidence  given 
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by  the  prosecution  on  the  trial  is  not  suffi- 
cient to  support  the  judgment  convicting  him 
of  a  violation  of  the  ordinance,  for  the  rea- 
(fon  that  there  was  no  evidence  that  the  de- 
fendant sold  any  intoxicating  liquor  at  the 
time  or  place  alleged,  or  that  any  booth  or 
stall  was  maintained  by  him  in,  or  connected 
witli,  any  room  wherein  liquor  was  licensed 
to  b^  sold.  The  gist  of  the  offense  was  lot 
the  selling  of  intgxicating  liquor  in  the  booth 
or  stalls,  but  it  was  the  permitting  the  ex- 
istence of  the  stalls;  that  is.  keeping  them 
in  the  licensed  room.  While  the  evidence 
tended  to  show  that  some  of  the  inclosures 
maintained  by  the  defendant,  such  as  the 
telephone  booth,  the  toilet,  and  linen  rooms, 
were  innocent  and  necessary  inclosures,  yet 
the  evidence  is  plenary  that  he  kept  other 
inclosures  in  the  licensed  room  which  were 


adapted  for  use  as  secret  lounging,  drinking, 
and  immoral  places.  The  judgment  is  amply 
supported  by  the  evidence. 

4.  The  defendant  assigns  as  error  the  rul- 
ing of  the  trial  court  in  excluding  evidence 
offered  by  him  tending  to  show  the  value 
of  the  fixtures  in  the  room  described  in  the 
complaint  and  the  damages  he  would  sustain 
if  required  to  remove  them.  There  is  no 
merit  in  the  assignment.  The  ordinance  is 
a  valid  exercise  of  the  power  of  the  council 
to  regulate  the  business  in  which  he  volun- 
tarily engages,  and  whatever  fixtures  he 
places  in  the  licensed  room  are  subject  to 
such  power  of  the  council.  Kanscts  v.  Zie- 
hold,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273. 

Order  and  judgment  cuffiri/ned. 
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Thomas  BRADLtjlY,  Plff,  in  Err., 
John  E.  ANDRUS. 

(107  Fed.  196.) 

Mere  failure  of  an  indorsee  to  present 
a  oUeclc  for  payment  for  eleven  months, 
during  which  time  the  maker  paid  the  amount 
to  the  payee  on  his  assurance  that  the  check 
was  mislaid  and  that  he  would  return  it 
when  found,  will  not  estop  him  from  enfor- 
cing payment,  where  the  maker  relied  wholly 
on  the  word  of  the  payee  In  making  his  pay- 
ment. 

(March  28,  1901.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Penn- 
sylvania to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  compel  the 
maker  to  pay  the  amount  alleged  to  be  due 
on  a  check.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Oray,  Circuit  Judge,  and 
Bradford  and  J.  B.  McPherson,  District 
Judges. 

Mr.  Andrew  J.  Maloney,  for  plaintiff 
in  error: 

A  check  must  be  presented  for  payment 
without  delay.  If  the  holder  neglects  to 
obey  this  rule  he  does  so  at  his  peril, — a  per- 
il in  which  no  one  else  is  involved. 


Note. — Elfect  on  dratccr'a  liahility  of  delay  in 
,     preaenUnif  check  where  drawee  remains  sol- 
vent. 

m 

I.  Nvcpsaity  of  lo88  to  drawer's  discharge. 
II.   What  loss  sufficietU  to  work  discharge. 

For  release  of  Indorser  of  check  by  delay  in 
presenting  It,  see  note  to  Klrkpatrlck  v.  Puryear 
/Tenn.)  22  L.  R.  A.  785. 

I.  Necessity  of  k>««  to  drawer's  discharge. 

It  Is  now  established  by  the  overwhelming 
weight  of  authority,  and  beyond  contradiction, 
that  delay,  short  of  the  period  prescribed  by 
the  statute  of  limitations  for  an  action  on  the 
check  or  the  original  consideration,  in  present- 
ing a  check  to  the  drawee  for  payment,  does  not 
release  the  drawer  from  liability,  either  on  the 
check  or  on  the  original  consideration  for  which 
It  was  given,  unless  he  Is  damaged  or  prej- 
udiced by  such  delay.  It  has  been  so  held  In 
actions  on  the  check  by  the  following  cases : 
Serle  v.  Norton,  2  Moody  &  R.  401 ;' Alexander 
V.  BurchQeld  (obiter)  7  Mann.  &  G.  1061 ;  Rob- 
inson V.  Hawksford,  9  Q.  B.  52,  15  h.  J.  Q.  B.  N. 
S.  377.  10  Jur.  964 :  Laws  v.  Rand,  8  C.  B.  N. 
S.  442,  27  L.  J.  C.  P.  N.  S.  76,  4  Jur.  N.  S.  74 ; 
Keene  v.  Beard  (obiter)  8  C.  B.  N.  S.  372,  29 
L.  J.  C.  P.  N,  S  287.  6  Jur.  N.  S.  1248.  2  L.  T. 
N.  S.  240,  8  Week.  Rep.  469;  Dion  v.  Lachance 
(obiter)  liap.  Jud.  Quebec,  1,  14  C.  8.  77; 
Merchants*  Nat.  Bank  v.  State  Nat.  Bank  (obit- 
er) 10  Wall.  604,  19  I*,  ed.  1008 ;  Bull  v.  First 
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Nat.  Bank,  123  U.  S.  105,  31  L.  ed.  97,  8  Sup. 
Ct.  Rep.  62 ;  Bo  wen  v.  Needles  Nat.  Bank  (obit- 
er) 87  Fed.  430 ;  Industrial  Trust  Title  &  Sav. 
Co.v.  Weakley  (obiter)  103  Ala.  458.15  So.  854  : 
Watt  v.Gans.  114  Ala.  264.21  So.  1011  ;noyt  v. 
Seeley,  IS  Conn.  353 ;  Deener  v.  Brown.  1  Mac- 
Arth.  350 ;  Daniels  v.  Kyle.  1  Ga.  304 ;  Patten  v. 
Newell  (obiter)  30  Ga.  271 :  Merrltt  v.  Gate  City 
Nat.  Bank,  100  Ga.  147,  38  L.  R.  A.  749,  27  S. 
E.  979 ;  Springfield  M.  &  F.  Ins.  Co.  v.  Tincher, 
30  111.  403;  Howes  v.  Austin  (obiter)  35  III. 
396 :  Wllletts  V.  Paine,  43  111.  432 ;  Stevens  v. 
Park,  73  III.  387;  Industrial  Bank  v.  Bowea, 
165  111.  70,  46  N.  E,  10,  Reversing  64  III.  App. 
300;  Allen  v.  Kramer,  2  111.  App.  205;  Mad- 
derom  v.  Heath  St  M.  Mfg.  Co.  (obiter)  35  111. 
App.  588 ;  Marshal]  v.  Freeman,  52  111.  App. 
42;  Thorn  v.  Slnshelmer,  66  111.  App.  555;  Grif- 
fin V.  Kemp,  46  Ind.  172 :  Henshaw  v.  Root, 
60  Ind.  220 ;  Fletcher  v.  Plerson,  69  Ind.  281, 
35  Am.  Rep.  214  ;  Gregg  v.  George  (obiter)  16 
Kan.  546 :  Anderson  v.  Rodgers  (obiter)  53 
Kan.  542,  27  L.  R.  A.  248,  36  Pac.  1067 ;  Smith 
V.  Jones.  2  Bush,  103 ;  Caweln  v.  Browluski 
(obiter)  6  Bush,  461.  99  Am.  Dec.  684 ;  Emery 
V.  Hobson,  az  Me.  32 :  Pack  v.  Thomas,  13 
Smedes  &  M.  11,  51  Am.  Dec.  135;  Parker  v. 
Rcddlck.  65  Miss.  246.  3  So.  575;  Holmes  v. 
Roe,  62  Mich.  199,  28  N.  W.  864;  Morrison  v. 
McCartney,  30  Mo.  183 ;  Graham  v.  Morstadt, 
40  Mo.  App.  838  ;  Murray  v.  Judab,  6  Cow.  490  : 
Conroy  v.  Warren.  3  Johns.  Cas.  259,  2  Am. 
Dec.  156;  Mohawk  Bank  v.  Broderick  (obiter) 
10   Wend.   304,   Gough   v.  Staats    (obiter)    13 
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Ts'ational  State  Bank  v.  Weil,  141  Pa.  457, 
21  Atl.  601 ;  Merchants*  Nat,  Bank  v.  State 
}iat.  Bank,  10  Wall.  604,  19  L.  ed.  1008. 

The  maker  of  a  check  is  entirely  absolved 
from  ite  payment  if  by  reason  of  the  neglect 
of  the  holder  in  presenting  it  for  payment 
he  would  suffer  loss. 

A  person  receiving  a  check  holds  it  for  a- 
month  or  two,  or,  in  this  case,  eleven  months, 
at  his  own  personal  risk.  The  holder  must 
show  that  the  drawer  suffered  no  loss, — must 
airinnatively  show  it. 

5  Am.  &  Eng.  Enc  Law,  2d  ed.  p,  1045; 
Byle^.  Bills,  7th  Am.  ed.  '20,  note  2;  Little 
X.  Phcnix  Bank,  2  Hill,  425. 

It  is  a  rare  occurrence  for  a  chedc  to  be 
held  more  than  a  few  days,  and  consequent- 
ly there  has  been  seldom,  if  ever,  an  instance 
where  the  delay  resulted  in  any  loss  other 
than  that  caused  by  failure  of  the  bank;  and 


therefore  in  the  decided  cases  this  has  been 
the  question  involved.  At  the  same  time 
the  courts  have  almost  uniformly  expressly 
refrained  from  limiting  it  tc»  such  ca>«es. 

6  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  1044; 
Story,  Promissory  Notes,  7tn  ed.  §  497,  p. 
692;  Merchants*  isat.  Bank  v.  State  Nat. 
Bonk,  10  Wall.  604,  19  L.  ed.  1008;  Bvles, 
Bills,  Sharswood's  ed.  "20;  Norton,  Bills  & 
Notes,  §§  152-154  et  seq.;  Bouvier,  Law 
Diet.  Bawle's  ed.  title  Checks,  p.  318;  Smith 
V.  Jo7ies,  2  Bush,  103. 

Bradley  was  in  no  way  negligent.  He  was 
not  required  to  suspect  a  supposedly  solvent 
and  honorable  business  man  of  being  a  liar 
and  a  thief.  The  giving  of  a  check  has  never 
been  held  to  be  payment.  There  is  no  pay- 
ment until  it  is  paid. 

Lancaster  Bank  v.  Woodicard,  18  Pa.  357, 
57  Am.  Dec.  618. 


Wend.  549  ;  Little  v.  Phenix  Bank  (obiter)  2 
{Iin.4:>5  (affirmed  In  7  Hill, 359,  without  passing 
on  this  point)  :  Grilfln  y.  Riblet,  6  N.  Y.  Legal 
Obs.  421;  Cowing  v.  Altman,  79  N.  Y.  167; 
Syracuse,  B.  &  N.  Y.  R.  Co.  v.  Collins,  8  Lans. 
29:  Bnist  v.  Barrett  (obiter)  16  Hun,  412: 
Harb^'ck  v.  Craft,  4  Diier,  122 ;  East  River  Bank 
T.  'Jedney.  4  E.  D.  Smith,  582  ;  El  ting  v.  Brinck- 
orhoff.  2  Hall,  ^59;  Church  v.  Farnham,  Shel- 
<ton.  303:  Reiners  v.  Davis.  2  N.  Y.  City  Ct. 
Rep.  215  ;  Cogswell  v.  Rockingham  Ten  Cents 
Sar.  Bank,  59  N.  H.  43  ;  Taylor  v.  Sip  (obiter) 
30  X.  J.  L.  284  ;  Scroggm  v.  McClelland  (obiter) 

37  Neb.  644,  22  L.  R.  A.  110,  56  N.  W.  208; 
MorrLson  v.  Bailey  (obiter)  5  Ohio  St.  13,  64 
Am.  Dec.  632 ;  Stewart  v.  Smith,  17  Ohio  St. 
82 :  First  Nat.  Bank  v.  Linn  County  Nat.  Bank, 
30  Or.  296.  47  Pac.  614  ;  Pierce  v.  Daniel,  16 
W.  X.  c.  35 :  Fleming  v.  Denny,  2  Phila.  Ill ; 
Planters'  Bank  v.  iterritt,  7  Uelsk.  177 ;  Plant- 
ers' Bank  v.  Kcesee.  7  Ueisk.  '200 ;  Jackson  Ins. 
Co.  V.  Sturges,  12  Ileisk.  344  :  Bell  v.  Alexander, 
21  Gratt.  1 :  Purcell  v.  Allemong.  22  Gratt. 
7.35):  Compton  v.  Gilman,  19  W.  Va.  317,  42 
Am.  Rep.  776;  (Overruling  Ford  v.  McClung,  5 
W.  Va.  15fi,  and  Disapproving  Harker  v.  An- 
Arson.  21  Wend.  372)  ;  Klnyon  v.  Stanton,  44 
Wis.  479,  28  Am.  Rep.  601;  Jones  v.  Heillger 
<in»pll€dJy)  ZQ  Wis.  149. 

And  the  same  rule  has  been  applied  where 
tV  /ictiou  was  on  the  original  consideration  for 
whifh  the  clieck  was  given.     Hopkins  v.  Ware, 

38  L.  J.  Exch.  N.  S.  147,  L.  R.  4  Exch.  268,  20 
L.  T.  .V.  S.  668 ;  Re  Brown,  2  Story,  502.  Fed. 
Cap.  No.  1,985  :  Lowenstein  v.  Bresler,  109  Ala. 
32K.  19  So.  860 ;  Ueartt  v.  Rhodes,  66  111.  351 ; 
MarRball  t.  Freeman,  52  111.  App.  42 ;  Shackel- 
ford V.  Clarke,  43  111.  App.  618 :  Mordie  v.  Ken- 
n^y  (obiter)  23  Kan.  408;  Foster  v.  Paulk,  41 
Mc.  425 ;  Selby  v.  McCullough  (obiter)  26  Mo. 
App.  66 ;  Wear  v.  liCe  (obiter)  26  Mo.  App.  105  ; 
Herider  v.  Fhenix  Loan  Asso.  (obiter)  82  Mo. 
Apii.  427:  Bradford  v.  Fox,  38  N.  Y.  289,  39 
Barb.  203 ;  Scott  v.  Meeker,  20  Hun,  163 ; 
WofKiia  v.  Frazee,  6  Jones  *  S.  190  ;  Kirkpatrick 
T.  Purvear  (obiter)  93  Tenn.  409,  22  L.  R.  A. 
75t5.  1'4  S.  W.  1130;  Blair  v.  Wilson  (obiter)  28 
Ontt.  171 ;  Cox  V.  Boone  (obiter)  8  W.  Va.  500, 
23  Am.  Rep.  627. 

The  dcictrine  established  by  the  foregoing  cita- 
tioDs  was  vigorously  assailed  by  Cowen,  J.,  In 
Harker  v.  Anderson,  21  Wend.  372.  Nelson, 
<"'b.  J.,  and  Bronson,,  J.,  refrained  In  that  case 
frr>ni  -pxpreaslng  any  opinion  on  the  point ;  but 
In  the  subsequent  case  of  Little  v.  Phenix  Bank, 
'iKill.  425,  fupra,  they  expressed  themselves  in 
firor  of  the  doctrine  heretofore  stated,  and  re- 
i^t»?4  the  view  of  Cowen,  J.  The  latter  ad- 
bpred  to  the  position  taken  by  him  in  Harker  ▼. 
53L.R.  A. 


Anderson,  21  Wend.  372,  but,  as  is  shown  by 
tha  citations  already  made,  the  contrary  view 
is  as  well  established  in  New  York  as  elsewhere. 
Ford  V.  McClung,  5  W.  Va.  156,  does  not  seem 
to  deny  that  injury  to  the  drawee  is  nec- 
essary to  hlB  discharge,  but  held  that  the 
law,  in  case  of  the  failure  to  give  notice  of 
nonpayment  of  a  check  within  a  reasonable 
time.  Implies  injury,  and  that  there  was  nothing 
in  the  case  to  rebut  such  presumption.  Comp- 
ton  V.  Gilman,  19  W.  Va.  317,  42  Am,  Rep.  776, 
however,  treated  this  case  as  holding  that  the 
drawer  is  discharged  by  delay  in  presentment 
whether  any  Injury  has  been  sustained  or  not, 
and  overruled  it,  holding  in  accordance  with  the 
weight  of  authority  that  the  drawer  is  not 
discharged  unless  injured. 

Scroggin  V.  McClelland,  37  Neb.  644,  22  L.  R. 
A.  110,  50  N.  W.  208,  supra,  and  Brust  v.  Bar- 
rett, 16  Hun,  412,  while  conceding  the  general 
rule  that  delay  in  presenting  the  check  does  not 
discharge  the  drawer  unless  he  is  injured,  held 
that  the  drawer  was  discharged,  without  ref- 
erence to  injury,  where  the  presentation  of  the 
check  was  delayed  beyond  the  period  prescribed 
by  the  statute  of  limitations  for  an  action  there- 
on. 

II.  ^Vhat  loss  sufficient  to  work  discharge. 


In  most  of  the  cases  In  which  the  right  of 
the  holder  of  a  check  to  recover  against  the 
drawer  is  denied  because  of  delay  In  present- 
ing the  check  and  the  consequent  damage  or  in- 
jury to  the  drawer,  the  loss  or  datuage  has  been 
occasioned  by  the  failure  or  Insolvency  of  the 
bank  between  the  time  the  check  should  have 
been  presented  and  the  time  it  was  actually  pre- 
sented; but  it  does  not  necessarily  follow  that 
it  Is  only  a  case  of  that  kind  in  which  the 
drawer  will  be  discharged. 

Some  of  the  cases,  however,  use  language.  In- 
timating that  It  is  only  In  such  a  case  that  the 
drawer  will  be  discharged  by  reason  of  the  de- 
lay. 

Thus,  In  Deener  v.  Brown,  1  MacArth.  350, 
the  court  said :  "It  is  quite  true  that  the  rule 
requiring  the  prompt  presentation  of  bills  of 
exchange'  Is  also  the  rule  as  to  the  presentation 
of  checks  upon  bankers.  But  It  means  no  more 
than  this :  that  If  the  holder  of  a  check  retains 
it  In  his  possession  beyond  the  time  prescribed 
by  the  rule,  he  discharges  the  Indorsers.  If  there 
be  any,  or  takes  upon  himself  the  risk  of  the 
continued  solvency  of  the  bank." 

In  Holmes  v.  Roe,  62  Mich.  199,  28  N.  W. 
864,  aupr'i.  the  court  said  :  "Presentment  with- 
in time  above  stated  is  only  necessary  to  dis- 
charge the  drawer  when  the  banker  has  becomo 
28 
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Mr.  Henry  P.  Brown,  for  defendant  in 
error : 

Where  one  of  two  innocent  persons  must 
sutfer  a  loss  from  the  fraud  of  a  third,  the 
loss  must  be  borne  by  the  one  whose  negli- 
gence enabled  the  third  person  to  commit  the 
fraud. 

Dicker  son  v.  Oolgrove,  100  U.  S.  578,  25  L. 
ed.  61S ;  Bradford  v.  Hanover  F.  Ins,  Co,  49 
L.  R.  A.  530,  43  C.  C.  A.  310,  102  Fed.  48. 

Andrus  was  under  no  obligation  to  Brad- 
ley to  present  the  check  within  a  reasonable 
time,  and  is  not  prejudiced  by  delay  in  do- 
ing so. 

Flemmmg  v.  Denny,  2  Phila.  Ill;  Mer- 
chants' Nat.  Bank  v.  State  Nat,  Bank,  10 
Wall.  647,  19  L.  ed.  1019;  BvXl  v.  First  Vat, 
Bank,  123  U.  S.  105,  31  L.  ed.  97,  8  Sup.  Ct. 
Rep.  62. 

While  it  may  have  been  true  that  Grable 


could  have  brought  suit  against  Bradley  on 
the  check  if  it  l5ul  been  lost,  a  jud^nent  in 
such  an  action  would  have  been  controlled 
by  the  court,  and  execution  of  the  judgment 
would  have  been  restrained  by  the  court 
until  indemnity  had  been  given  to  protect 
Bradley  against  the  possibility  of  the  cht>ck 
turning  up  in  the  hands  of  an  innocent  hold- 
er for  value. 

Bishing  v.  Qraham,  14  Pa,  14,  53  Am.  Dec. 
510;  Bigler  v.  Keller,  8  W.  N.  C.  323;  MvH 
Philadelphia  Nat.  Bank  v.  Field,  143  Pa. 
473,  22  Atl.  829. 

Bradford,  District  Judge,  delivered  the 
opinion  of  the  court: 

John  £.  Andrus,  the  defendant  in  error, 
brought  an  action  of  assumpsit  in  the  court 
below  against  Thomaa  Bradley,  the  plaintiff 
in  error,  on  a   check  dated   Februarv    18, 


insolveut  or  failed  between  the  time  when  the 
check  was  received  and  the  time  It  should  have 
been  presented."  This  statement  is  obiter, 
however,  as  the  bank  had  failed. 

So,  also,  the  court  in  Harbeck  ▼.  Craft,  4 
Duer,  122.  said:  *'It  may  be  doubted  whether 
there  is  any  case  in  which  the  drawer  of  a  check 
who  delivered  it  for  value  would  be  exonerated 
from  its  payment  by  a  delay  in  Its  presentment, 
except  when  it  appears  that  from  the  failure  of 
the  bank  upon  which  It  was  drawn  he  sustained 
a  loss  of  the  funds  that,  but  for  the  delay, 
would  have  been  applied  to  Its  payment;  in 
other  words,  it  Is  doubtful  whether  the  bolder, 
by  delaying  his  demand  of  payment,  takes  upon 
himself  any  other  risk  than  that  of  the  con- 
tinued solvency  of  the  drawee.'*  This,  too.  Is 
obiter, 

lu  Stewart  v.  Smith,  17  Ohio  St.  82,  the 
court  said  that  "ordinarily"  the  only  loss  aris- 
ing from  the  delay  for  which  the  holder  is  held 
responsible  Is  that  occasioned  by  the  Insolvency 
of  the  drawee. 

On  the  other  hand,  Daniels  ▼.  Kyle,  1  Ga. 
304 ;  Springfield  M.  &  F.  Ins.  Co.  v.  Tlncher, 
30  111.  403,  and  Murray  v.  Judah,  6  Cow.  490, — 
supra,  say.  In  effect,  that.  In  order  that  the 
drawer  may  be  discharged  by  the  delay  the 
drawee  must  have  failed,  or  he  must,  in  some 
other  way,  have  sustained  injury  by  the  delay 
In  presentation. 

Pack  V.  Thomas,  18  Smedes  &  M.  11,  51  Am. 
Dec.  135,  supra,  says  the  law  will  not  presume 
an  injury  nnjtil  it  Is  shown,  or  until  some  cir- 
cumstance Is  established,  such  as  "the  failure 
of  the  bank,"  from  which  it  might  be  inferred. 

It  will  alBo  be  observed  that  the  refusal  of 
the  court  to  relieve  the  drawer  In  Bradley  v. 
Anouus  was  not  put  upon  the  ground  that  the 
only  Uiury  resulting  from  the  delay  which  would 
work  his  discharge  would  be  the  failure  or 
Insolvency  of  the  drawee,  but  upon  the  ground 
that  the  loss  which  the  drawer  suffered  was 
not,  under  the  circumstances,  the  proximate 
result  of  the  delay  In  presenting  a  check. 

Hopkins  V.  Ware,  .38  L.  J.  Exch.  N.  S.  147,  L. 
R.  4  Exch.  26S,  20  L.  T.  N.  S.  668,  supra,  did 
not  Involve  liability  of  the  drawer  of  the  check  ; 
but  the  facts  In  other  respects  are  somewhat 
like  those  Involved  In  Bradley  v.  Andbus.  In 
that  case  the  defendant  was  Indebted  to  the 
plaintiff.  The  defendant's  agent  on  the  11th 
of  May  sent  the  plaintiff  bis  personal  check  for 
the  amount  of  the  debt.  On  the  16th  of  May 
the  defendant,  hearing  of  this  action  of  the 
agent,  paid  the  latter  the  difference  between 
the  amount  oif  the  defendant's  funds,  which  the 
agent  held,  and  the  amount  of  the  check.  The 
check  was  not  presented  until  June  9  and  was  ' 
63  L.  K  A. 


then  dishonored,  the  agent  having  absconded. 
The  agent  never  had  funds  in  the  bank  to  meet 
the  check ;  but  between  May  11  and  June  4 
he  had  r)een  allowed  to  overdraw  his  accouut, 
and  it  was  found,  as  a  fact,  that  If  the  check 
had  been  presented  before  the  4th  of  June 
there  was  a  reasonable  chance  that  It  would 
have  been  paid.  The  action  was  on  the  original 
Indebtedness,  and  It  was  held  that  the  plain- 
tiff could  not  recover  because  the  defendant 
had  suffered  a  prejudice  from  the  delay  In  pre- 
senting the  check,  first,  because  of  the  loss  of 
the  chance  referred  to,  and,  second,  because.  If 
it  had  been  presented  before  the  agent  went 
away,  and  had  then  been  dishonored,  the  de- 
fendant would  have  had  an  opportunity  of  re- 
sorting at  once  to  the  agent,  and  might  have 
made  something  out  of  him.  The  connection 
between  the  delay  in  the  presentation  of  the 
check  and  the  loss  sustained  In  this  case  seems 
at  least  as  remote  as  that  between  the  delay 
and  loss  In  Bradley  v.  Andrus. 

Piece  V.  Daniel,  16  W.  N.  C.  35,  was  an  ac- 
tion on  a  check  by  an  indorsee  against  the 
drawer.  The  latter  set  up  In  his  affidavit  of 
defense  that  the  check  was  given  in  part  pay- 
ment of  another  check  given  to  him  by  the 
payee  of  the  check  In  suit ;  that  the  check  so 
given  to  him  proved  to  be  worthless ;  that  the 
check  In  Kuit  was  held  by  the  plaintiff  for  four 
days  wIMioiit  presentation;  that  the  defendant 
constantly  inquired  at  the  bank  for  It.  and  be- 
lieves that  If  It  had  been  presented  promptly 
he  would  have  been  able  to  recover  its  amount 
from  the  payee  of  the  check  in  suit,  since  be  had 
further  dealings  with  him  during  the  delny. 
The  affidavit  was  held  to  be  Insufficient,  and 
rule  for  judgment  for  plaintiff  was  made  abso- 
lute. The  court  said  that  the  loss  by  delay  Id 
presenting  the  check  was  too  remote. 

Dcener    v.    Brown,    1    MacArth.    350.    supra 
was  an  action  by  a  bona  fide  purchaser   of  a 
check  against  the  drawer.    The  check  was  given 
for  the  accommodation  of  the  payee,  and  there- 
was  no  consideration  to  the  drawer.     The  plain- 
tiff held  it  for  five  days  before  presenting  it  for 
payment.    The  court  held  that  evidence   that 
the  payee  of  the  check,  for  whose  accommoda- 
tion It  was  given,  was  solvent  for  three  montlis 
after   the  giving  of  the  same,   and   that    the 
money  could  have  been  made  out  of  him,   and 
that  subsequently  and  before  the  presentment 
of  the  check  he  became  insolvent,  was  not  ad- 
missible,   and    would    constitute    no    defense. 
The  court  would  not  concede  that  the    result 
would  have  been  different  If  the  accommodation 
character  of  the  check  had  been  known  to  plain- 
tiff.    As  before  shown,  the  court  in  this   ca»e 
apparently  takes  the  position  that  the  drawer^ 
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1897,  drawn  by  Bradley  on  tho  Security 
Trust  Company  of  Philadelphia  to  the  order 
of  Francis  C.  Grable  for  $12,600  and  by 
Grable  and  Andrus  indorsed  in  blank.  The 
defendant  having  pleaded  non  O'SaumpsU, 
payment,  and  set-off,  and  given  notice  of  spe- 
cial matter  of  defense,  the  case  went  to  trial 
before  a  jury.  At  the  close  of  the  testimony 
the  counsel  for  the  respective  parties  stipu- 
lated in  open  court  as  follows:  '*It  is 
agreed  by  counsel  in  open  court  that  a  ver- 
dict  shall  be  taken  for  the  plaintiff  for  the 
sum  of  $14,845.81,  it  being  understood  and 
agreed  between  them  that  the  case  shall  be 
placed  upon  the  proper  list  for  argument  up- 
on the  question  reserved  as  to  whether  the 
defense  which  has  been  set  up  and  shown  by 
evidence  ia  a  valid  defense.  If  the  court 
shall  be  of  opinion  that  it  is  a  valid  defense, 
judgment  to  be  entered  for  defendant  not- 


withstanding the  verdict.  Otherwise  judg- 
ment for  plaintiff  upon  the  verdict  as  ren- 
dered. The  verdict  is  to  be  taken  with  in- 
terest from  ,  amounting  to  ,  sub- 
ject to  the  power  of  the  court  upon  the  ar- 
gument hereafter  to  take  place,  to  reduce 
the  verdict  by  the  amount  of  interest-  so  in- 
cluded, if  in  the  judgment  of  the  court  the 
interest  should  not  have  been  made  tf  part 
of  the  verdict." 

Pursuant  to  this  agreement  and  by  direc- 
tion of  the  court  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $14,845.81; 
whereupon  the  defendant  moved  for  a  new 
trial  and  also  for  judgment  non  obstante 
veredi(Ho.  Both  motions  were  denied,  but 
the  court  corrected  an  improper  inclusion  of 
interest  in  the  verdict  by  reducing  the  lat- 
ter to  $14,139.56,  for  which  amount  judg- 
ment   was    rendered.     102     Fed.     54.     The 


by  delaying  preseutatloD,  only  assumes  the 
risk  of  the  continued  solvency  of  the  bank. 

In  Hart>eck  v.  Craft,  4  Duer,  122,  supra,  a 
defense  substantially  like  that  involved  In  the 
preceding  case  was  held  not  to  be  admissible. 
The  court,  after  using  the  language  quoted  in 
connection  with  t.\o  previous  citation  of  this 
raae«  continued:  '*But,  admitting  that  other 
OSes  may  be  stated  in  which,  from  a  delay  of 
prenentment,  a  drawer  for  value  would  sustain 
a  loss  that  would  operate  to  discharge  him, 
it  Is  still  true  that  in  those  cases  only  in  which 
he  would  be  discharged  that  an  accommodation 
drawer  would  be  allowed  to  defeat  the  claim 
of  a  bona  fide  holder."  The  court  in  this  case 
took  the  view  that  the  plaintiff,  being  a  bolder 
for  TBlne,  could  not  be  affected  by  the  fact  that 
the  check  was  given  for  the  accommodation  of 
the  payee. 

In  Stewart  r.  Smith,  17  Ohio  St.  82,  a  simi- 
lar decision  was  made.  The  court  said  that  if 
the  drawer  had  been  damaged,  it  arose  from  the 
failure  of  the  parties  for  whose  accommodation 
the  check  was  given,  and,  as  plaintiff,  who  was 
an  indorsee,  bad  no  knowledge  of  the  arrange- 
ment between  them  and  the  drawer,  he  could 
Qot  be  affected  by  any  equities  between  them. 

It  will  be  observed  that  the  two  cases  last 
cited  determine  the  rights  of  the  parties  by  ap- 
plying the  ordinary  rule  applicable  to  negotia- 
ble paper,  vis.:  that  a  bona  fide  holder  is  not 
affected  by  tbe  equities  between  prior  parties. 

It  seems  doubtful  whether  the  rule  should  be 
applied  to  such  a  situation.  It  is  unquestion- 
ably the  duty  of  the  holder  of  the  check  to 
present  it  for  payment  within  a  reasonable  time ; 
but  the  courts.  In  order  to  relieve  a  negligent 
bolder  ofL  a  check  from  the  hardship  of  losing 
the  amount  thereof  when  the  drawer  has  suf- 
fered no  loss  by  reason  of  the  delay,  have  adopt- 
ed the  doctrine,  which  is  peculiar  to  checks  as 
dtstingnisbed  from  bills  of  exchange,  that  the 
drawer  is  not  discharged  unless  damaged.  This 
doctrine  seems  to  be  a  matter  of  favor  to  the 
negligent  holder,  and,  upon  its  face,  is  to  be 
applied  only  when  the  drawer  has  suffered  no 
loss.  This  being  the  case,  ought  the  negligent 
bolder  to  be  allowed  to  Invoke  the  rule  as  to 
bona  fide  holders  in  order  to  throw  upon  the 
(Irawer  a  loss  that  has  resulted  from  the  de- 
lay? The  ordinary  effect  of  this  rule  is  merely 
to  protect  tbe  holder  against  equities  between 
prior  parties,  existing  at  the  time  the  check  is 
transferred.  It  seems  an  undue  extension  to 
*pply  it  to  save  the  holder  from  the  conse- 
quences of  his  own  neglect  after  the  transfer. 
A^ln,  this  rule  as  ordinarily  applied  rests 
cpon  tbe  sapposltion  that  the  drawer  has  not 
t>een    negligent,    and    falls    when    It    appears, 

&;l.r.  A. 


as  a  matter  of  fact,  that  he  has  been  negUgent, 
e.  g.,  where  ho  takes  the  check  under  suspicious 
circumstances  without  proper  investigation. 

In  Griffin  v.  Riblet,  6  N.  Y.  Legal  Obs.  421, 
the  court  held  that  the  burden  was  on  the  hold- 
er of  a  check  to  negative  loss  to  the  drawer  by 
delay  In  presentation.  It  appeared  that  the 
check  was  given  for  the  accommodation  of  the 
payee,  and  was  not  presented  for  payment  by. 
the  indorsee  until  two  months  after  its  dtite. 
The  payee  failed  four  months  after  the  date 
of  the  check.  The  court  said  that  the  loss  of 
two  months'  time  within  which  to  enforce  the 
drawer's  remedy  against  the  payee  was  a  ma- 
terial consideration ;  that  it  was  not  to  be  as- 
sumed that  the  drawer  was  not  or  could  not  be 
prejudiced  by  it.  If  it  formed  any  presumption, 
it  was  that  the  drawer  was  placed  by  the  delay 
in  a  worse  situation  as  respects  his  remedy 
against  the  payee.  The  court  therefore  sub- 
stantially held  that  if  the  drawer  was  in  fact 
prejudiced  with  respect  to  his  remedy  against 
the  payee  by  the  delay  in  presenting  the  check, 
it  would  constitute  a  defense. 

In  Farmers'  Nat.  Bank  v.  Dreyfus,  82  Mo. 
App.  390,  which  was  an  action  by  an  indorsee 
of  a  check  against  the  drawer,  the  court  held 
that  the  drawer  made  a  good  defense  by  show- 
ing that  the  check  was  without  consideration 
in  the  hands  of  the  payee,  the  original  object 
in  giving  it  having  failed.  This  decision,  how- 
ever, was  upon  the  ground  that  the  check  was 
not  transferred  by  the  payee  until  twenty-six 
days  after  it  was  given,  and  that  after  the  lapse 
of  a  reasonable  time  for  the  presentation  of  the 
check,  at  least  after  twenty-six  days,  without  its 
hSTing  been  presented,  it  becomes  stale,  and  a 
purchaser  takes  it  subject  to  the  equities  of 
the  drawer. 

In  Lancaster  Bank  v.  Woodward,  18  Pa.  357, 
57  Am.  Dec.  618,  the  defendant  gave  a  check 
payable  at  a  future  date.  The  day  before  that 
date  he  paid  the  amount  to  the  payee,  but  failed 
to  get  back  the  check.  Long  afterwards  the 
check  was  deposited  In  a  bank  by  the  payee 
for  collection,  and  forwarded  by  that  bank  to 
the  drawee  bank,  which  paid  it,  though  the  draw- 
er's account  was  not  then  sufficient  to  meet  it. 
In  an  action  by  the  bank  against  the  drawer  for 
the  amount  of  the  check,  it  was  held  that  the 
plaintiff  could  not  recover.  It  was  urged  that 
the  bank  was  an  innocent  indorsee  without  no- 
tice, but  the  court  held  that,  the  check  being 
overdue,  the  bank  must  be  presumed  to  have 
taken  it  on  the  credit  of  the  Indorser.  It  was 
further  held  that  the  custom  of  bankers  to  pay 
overdrafts  did  not  affect  the  result. 

In  Bull  V.  First  Nat.  Bank,  128  U.  8.  105,  81 
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plaintifT  in  error  relies  on  th-e  third  assign- 
ment, which  is  "that  the  learned  judge  erred 
in  denying  defendant's  motion  for  judgment 
non  obstante  veredicto."  The  purpose  of  the 
above  stipulation  of  counsel  was  to  submit 
the  evidence  as  well  as  the  law  in  the  case 
to  the  decision  of  the  court.  The  learned 
circuit  judge  accordingly  found  the  facts  as 
follows:  "The  defendant,  Thomas  Bradley, 
on  February  18,  1897,  gave  to  one  Francis 
C.  Grable  a  check  for  $12,500  on  the  Security 
Trust  CJompany  of  Philadelphia.  Two  or 
three  weeks  afterwards,  when  the  bank  book 
of  Bradley  was  settled,  he  found  that  the 
cheek  had  not  been  presented  for  payment. 
He  thereupon  made  inquiry  of  Grable,  and 
was  told  by  him  that  it  was  still  in  his  pos- 
session, and  that  he  would  return  it.  On 
April  15,  1897,  Bradley  and  Grable  had  a 
general  settlement,  and  it  then  appeared  that 
Bradley  owed  Grable  $19,416.67.  In  this 
last-mentioned  amount,  however,  there  was. 
included  the  sum  of  $12,500  for  which  Brad- 
ley's check  of  February  18,  1897,  had  been 
given.  At  this  settlement  13radley  was  told 
bv  Grable  that  he  had  lost  or  mislaid  that 
check,  and  that  he  would  look  for  it,  and  if 
found  return  it.  In  addition  to  this  oral  as- 
surance Grable  gave  to  Bradley  a  statement 
in  writing  as  follows i 

"  Thiladelphia,  April  15,  1897. 
"  1  have  in  my  possession  check  No.  1553, 
drawn  on  the  Security  Trust  and  Life  Insur- 
ance Company,  dated  February  18,  1897,  for 
twelve  thousand  five  hundred  dollars,  drawn 


to  mv  order  and  signed  by  Thomas  Bradley, 
whicfi  I  am  to  return  to  Mr.  Bradley  as  set- 
tlement has  been  made,  and  it  will  not  be 
presented  for  pavment.    Francis  C.  Grable. 

"  'Witness:     E.  I.  P.  Grubb.' 

"Relying  on  this  statement  Bradley  paid 
Grable  the  full  amount  of  $19,41 0.«7.  in- 
stead of  only  $0,916.67,  which  latter  was  the 
true  amount  due  by  Bradlev  to  Grable,  and 
the  only  amount  which  would  have  been  paid 
if  it  had  been  known  bv  Bradlev  that  his 
check  of  February  18,  1897,  was  then  out- 
.<«tanding,  as  presently  to  be  stated.  Subse- 
quently, on  October  20,  1897,  Bradley  gave 
notice  to  the  Security  Trust  Company  not 
to  pay  the  check,  and  when  it  was  thereafter 
presented,  as  will  presently  be  mentioned, 
the  Trust  Company,  in  obdience  to  that  no- 
tice, refused  payment,  and  the  check  was 
protested.  The  statements  made  by  GraUle 
to  Bradle}'  were  false  and  fraudulent.  The 
fact  is  that  Grable  had  passed  the  check  to 
John  E.  Andrus,  the  plaintiff  in  this  case, 
upon  the  day  after  he  (Grable)  had  obtained 
it  from  Bradley.  Andrus  had  no  knowledge 
of  any  fraud  or  contemplated  fraud  on  the 
part  of  Grable,  but  took  the  check  innocent- 
ly and  gave  cash  for  it  to  the  amount  of  its 
full  face  value.  At  Grable's  request,  An- 
drus held  the  check  instead  of  presenting  it, 
but  subsequently  passed  it  to  one  William 
J.  Arkell  for  certain  stocks  or  bonds.  And 
Arkell,  in  January,  1898,  presented  it  for 
payment,  which,  as  has  been  stated,  w^as  re- 
fused.    Arkell  thereupon  brought  suit  upon 


L.  ed.  97,  8  Sup.  Ct.  Rep.  62,  supra,  however, 
it  was  held  that  the  fact  that  checks  which  were 
dated  October  15,  1881.  were  not  transferred  to 
plaintiff  until  March  24,  1882,  did  not  make 
them  subject  to  the  equities  of  the  drawer 
against  a  prior  holder. 

Lester  v.  Given,  8  Bush,  360,  also  holds  that 
the  holder  of  a  check,  though  taken  some  days 
after  Its  date,  takes  it  free  from  all  equities. 

In  Allen  v.  Kramer,  2  III.  App.  205,  supra, 
the  check  was  presented  for  payment  on  Mon- 
day, December  3.  The  bank  refused  to  cash  it 
because  of  doubt  as  to  the  genuineness  of  the 
signature.  The  check  was  then  protested  and 
notice  given  to  the  drawer.  The  drawee  sus- 
pended pnyment  December  6.  Tlie  court  held 
that  even  if  the  check  should  have  been  pre- 
sented Saturday,  December  1,  there  was  no  evi- 
dence to  show  that  it  would  have  been  paid, 
and  therefoiie  held  that  the  drawer  could  not 
escape  liability,  because  it  did  not  appear  that 
any  loss  resulted  from  the  delay. 

In  Church  v.  Karnham,  Sheldon,  393,  the 
check  was  drawn  in  a  firm  name  by  one  of  the 
partners,  who  appropriated  the  proceeds  to  his 
own  use.  During  the  delay  in  the  presentation 
of  the  check  the  firm  was  dissolved.  The  court 
held  that,  even  If  It  could  be  proved  that  the 
settlement  of  the  partnership  affairs  was  made 
on  such  terms  that.  In  view  of  the  Insolvency 
of  the  partnei"  who  drew  the  check  and  used 
the  proce<?ds,  the  other  partner  (who  was  de- 
fending) would  lose  the  amount  thereof,  that 
fact  would  not  discharge  him  from  liability  on 
the  check.  The  decision,  however,  was  upon 
the  ground  that  the  delay  in  presenting  was  at 
the  request  oC  the  partner  who  drew  the  check, 
and  that  in  making  such  request  he  represented 
the  firm. 

In  Kinyon  v.  Stanton.  44  Wis.  479.  28  Am. 
Kep.  601.  the  check  was  drawn  on  August  2. 
The  drawee  bank  suspended  payment  August 
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10,  at  1 :  30  o'clock  p.  m.  The  drawer-s  account 
was  good  for  the  check  at  all  times  nntll  AutnJHt 
10,  when,  hearing  of  the  unsafe  condition  of  the 
bank,  he  drew  out  his  deposit  by  a  check  in  fa* 
vor  of  a  third  person  for  a  part  thereof,  and  In 
I  his  own  favor  for  the  remainder,  which  was 
le.ss  than  the  amount  of  the  check.  The  bank 
was  adjudged  a  bankrupt,  and  the  assignee  in 
bankruptcy  subsequently  recovered  the  amount 
drawn  out  by  the  check  In  defendant's  own 
favor  the  day  of  the  suspension.  The  court 
held  that,  if  the  drawer  had  left  funds  suffi- 
cient to  pay  the  check  in  the  bank  until  Its  fail- 
ure, the  laches  in  presenting  the  check  would 
have  discharged  him  :  but  having  drawn  the  de- 
posit out,  he  remained  liable ;  and  the  fact  that 
he  was  subsequently  obliged  to  pay  to  the  as- 
signee in  bankruptcy  a  portion  of  the  amount 
withdrawn  did  not  affect  his  liability,  and  would 
not,  even  if  that  amount  had  been  sufficient  to 
pay  the  check. 

In  Planters'  Bank  v.  Merrltt,  7  Heisk.  177. 
the  check  if  promptly  presented  would  have  been 
paid :  but  when  It  was  presented  payment  was 
refused  for  the  alleged  reason  that  the  funds 
of  the  drawer  had  been  paid  over  under  military 
orders  to  the  commander  of  the  Federal  troops. 
It  appeared,  however,  that  the  entire  amount  to 
the  credit  of  the  drawer  was  not  paid  over :  but 
that  a  balance  remained  more  than  sufficient 
to  have  paid  the  check,  and  that  such  bal- 
ance was  subsequently  recovered  from  the 
drawee  by  the  drawer.  The  court  held,  under 
the  circumstances,  that  the  holder  had  rebutted 
the  presumption  of  Injury  to  the  drawer  from 
the  delay. 

Planters'  Bank  v.  Keesee,  7  Ilelsk.  200,  Is  t> 
the  same  effect  as  the  last  case. 

In  Smith  V.  Jones.  2  Bush.  103,  the  chec^k 
was  drawn  on  a  New  Orleans  bank  and  was 
dated  April  12.  1SG2.  It  was  drawn  for  a  spe- 
cified sum  of  money,  but  the  court  held  that 
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it,  but  that  suit  was  discontinued,  the  cheok 
wsLS  returned  to  Andrus,  and  this  present  ac- 
tion instituted." 

No  assignment  of  error  questions  the  au- 
thority of  the  court  below  to  find  the  facts 
pursuant  to  the  above  stipulation  of  counsel 
or  the  regularity  of  such  procedure,  nor  has 
taj  such  question  been  suggested  by  counsel 
on  either  side.     We  must  therefore  give  to 
the  finding  by  the  court  below  conclusive  ef- 
fect in  this  court  as  to  the  facts  so  found. 
That  finding  expressly  negatives  fraud  on 
the  part  of  Andrus,  the  learned  judge  say- 
ing;   ".Andrus   had   no  knowledge  of   any 
fraud  or  contemplated  fraud  on  the  part  of 
Grable,  but  took  the  eh&ck  innocently  and 
give  cash  for  it  to  the  amount  of  its  full 
face  value."    Andrus  in  holding  the  check 
from  February  19, 1897,  until  the  latter  part 
of  January,  1898,  without  presenting  it  for 
payment,  certainly  was  not  diligent  in  the 
assertion  of  his  rights.    He  omitted  seeking 
payment   for    an   unreasonable   time.     But 
mere  delay  for  eleven  months,  though  unrea- 
sonable, in  presenting  the  check  for  payment 
at  the  bank  on  which  it  was  drawn,  could  not 
of  itself  defeat  in  whole  or  in  part  the  right 
of  Andrus,  as  its  bona  fide  holder,  to  recover 
from  the  drawer,  unless  funds  of  the  latter 
applicable  to  the  check  were  in  the  interim 
lost  through  the  insolvency  or  failure  of  the 
bank.    It    is   admitted,   however,   that   the 
hank  was  solvent  during  all  that  period,  and 
thereafter  continued  so,  and,  further,  that 
the  chedk  when  presented  would  have  been 


promptly  p|aid  by  the  bank  had  it  not  been 
for  the  notice  given  by  Bradley  to  the  bank 
October  20,  1897,  not  to  pay  it.  If  Bradley 
has  any  defense  to  the  action  it  must  rest 
on  some  other  ground  than  the  mere  omis- 
sion by  Andrus  to  present  the  check  for  pay- 
ment within  a  reasonable  time  after  he  re- 
ceived it.  Undoubtedly,  if  Andrus  on  re- 
ceiving the  check  had  promptly  presented  it 
at  bank,  Bradley  would  not  have  paid  its 
amount  to  Grable  in  the  settlement  of  April 
15,  1897.  But  while  the  delay  on  the  part 
of  Andrus  to  present  the  check  prior  to  such 
settlement  was  the  condition,  it  was  not  the 
proximate  cause,  of  such  overpayment  by 
Bradley  to  Grable.  Bradley  was  induced  to 
make  such  payment,  not  by  the  fact  that  the 
check  had  not  been  presented,  but  through 
his  imprudent  reliance  on  the  false  and 
fraudulent  representation  made  to  him  by 
Grable  that  the  check,  though  mislaid,  was 
still  in  his  possession  and  that  he  would  re- 
turn it.  He  could  have  insisted  on  full  in- 
demnity from  Grable  before  including  the 
amount  of  the  check  in  the  settlement,  or 
have  refused,  in  the  absence  of  the  check, 
to  pay  its  amount.  Had  he  secured  such  in- 
demnity he  would  have  becai  savfid  from  the 
loss  with  which  he  is  now  visited.  Or  had 
he  refused  to  pay,  any  judgment  which 
might  have  been  recovered  against  him  for 
the  amount  of  the  check  would  have  been 
within  the  control  of  the  court  rendering  it, 
and  execution  could  have  been  restrained  un- 
til proper  indemnity  was  given  against  any 


confederate  bonds  intrusted  by  the  payee  to  the 
drawer  for  ezchaD)^  Into  money  was  the  only 
ctmsideratlon  and  the  only  fund  drawn  on.  At 
the  time  the  check  was  drawn,  and  for  nearly 
a  month  afterward,  the  payee  if  reasonably  dill- 
feat  conld  have  presented  the  check  and  re- 
ceired  the  amoant  of  It.  At  the  time  It  was 
presented,  however,  the  city  bad  fallen  Into  the 
h&nds  of  the  federals,  the  bonds  were  almost 
worthless  and  could  not  be  drawn  from  the 
beak,  or  exchanged,  or  circulated  within  the 
confederate  lines  consistently  with  the  national 
policy  or  law.  The  court  held  that  under  the 
drfumstances  the  loss  must  fall  on  the  payee, 
&nd  that  he  conld  not  recover  on  the  check. 

la  Willetts  v.  Paine,  43  111.  432,  the  check 
was  not  presented  until  after  the  failure  of  the 
drawee :  but  it  appeared  that  if  it  had  been  duly 
prctented  it  would  have  be^i  paid  only  in  de- 
ppi^riated  carrency.  The  court  held  that  the 
t'Drden  of  negativing  loss  was  upon  the  holder, 
md  that  to  discharge  such  burden  he  must 
Bbow.  not  merely  that  the  funds  on  deposit  were 
depreciated  at  the  date  of  the  check,  but  that 
they  were  depreciated  at  the  time  of  the  deposit, 
uid  that  therefore  the  drawer  had  no  right  to 
draw  the  check  or  to  expect  Its  payment  in  par 
*"»?  nurent  funds.  The  court  said  that  If  the 
<*b<^k  had  been  duly  presented  and  payment  re- 
(u»4>d  and  notice  given  to  the  drawer  he  would 
^3Te  been  able  to  take  steps  for  his  own  protec- 
tion. 

In  St.  Jotins  V.  Homans,  8  Mo.  382,  it  ap- 
P«ari!d  that  during  the  delay  in  presenting 
tbf  <^eck  the  bills  of  state  banks  that  the 
^w«r  had  on  deposit  depreciated.  When  the 
''b^k  was  presented  payment  was  refused  ex- 
'♦pt  hi  these  depreciated  bills.  The  court  held 
that,  even  if  It  were  necessary  to  show  loss  or 
iBjury  in  order  to  discharge  the  drawer.  It  ap- 
p*tivd  In  this  case  that  he  had  been  injured, 
fts  tile  toss  mlsrht  have  been  saved  if  the  check 
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had  been  promptly  presented.  The  Judgment 
below  seems  to  have  been  for  the  value  of  the 
currency  as  of  the  time  of  the  presentation  of 
the  check:  but  the  Judgment  was  reverspd,  ap- 
parently on  the  ground  that  the  holder  was  not 
entitled  to  recover  at  all. 

In  Bell  V.  Alexander,  21  Gratt.  1,  supra,  the 
check  was  drawn  April  17,  1862,  and  was  not 
presented  for  payment  until,  April  27,  1863, 
when  payment  was  refused,  the  drawer  In  the 
meantime  having  withdrawn  his  deposit.  It 
was  claimed  that,  by  the  understanding  of  the 
parties  and  the  custom  of  the  time,  the  check 
was  payable  in  confederate  currency.  It  was 
held.  In  effect,  that  If  the  check  was  payable  In 
confederate  currency  the  plaintiff  could  only  re- 
cover the  value  of  the  confederate  currency  as 
of  the  date  of  presentation.  This  would,  of 
course,  throw  upon  the  holder  of  the  check  any 
loss  resulting  from  the  depreciation  of  that  cur- 
rency between  the  time  It  should  have  been 
presented  and  when  It  was  presented.  The 
jury,  however,  found  for  plaintiff  for  the  whole 
amount  of  the  check,  with  Interest  from  date, 
and  the  judgment  based  on  that  verdict  was  up- 
held ;  but  this  was  upon  the  ground  that  the 
jury  had.  In  effect,  found  that  the  check  was  not 
payable  In  confederate  currency  and  therefore. 
In  effect,  that  the  drawer  sustained  no  injury 
by  the  delay. 

The  foregoing  review  of  the  cases  seems  to 
show  that  the  drawer  Is  not  discharged,  either 
on  the  check  or  the  original  consideration,  un- 
less he  Is  damaged  by  the  delay ;  and  that  the 
loss  or  damage  that  is  essential  to  his  discharge 
need  not,  necessarily,  be  that  resulting  from  the 
failure  or  insolvency  of  the  drawee  during  the 
delay,  but  that  any  loss  or  damage  that  proxi- 
mately results  from  the  delay  is  sufficient,  ex- 
cepting, perhaps,  the  Instances  of  accomoda- 
tion checks  above  referred  to. 

G.  n.  p. 
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claim  by  a  bona  fide  holder  for  value.  But 
he  did  not  demand  indemnity  nor  exercise 
any  reasonable  precaution.  He  wholly  re- 
lied on  the  word  of  Grable,  and  in  making 
payment  to  him  of  the  amount  of  the  check 
he  must  be  held  to  have  assumed  the  risk  of 
his  falsity.  Bradley  cannot  successfully 
invoke  the  doctrine  of  estoppel.  It  is  an  ele- 
mentary principle  of  the  law  of  estoppel  that 
he  who  claims  the  benefit  of  an  equitable 
estoppol  or  estoppel  in  pais  on  the  ground 
that  ho  has  been  misled  through  tlie  acts, 
conduct,  or  representations  of  another,  must 
not  have  been  misled  through  his  own  want 
of  reasonable  care  and  circumspection.  Had 
Bradley  observed  the  caution  to  be  expected 
from  an  ordinarily  prudent  man  in  similar 
circumstances  he  would  have  required  some- 
thing more  than  the  mere  assurance  of  Gra- 
ble  before  paying  to  him  the  amount  of  the 


check.  Even  if  the  other  essential  elements 
of  an  estoppel  in  pais  were  present  the  lack 
of  reasonable  care  on  the  part  of  Bradley 
would  negative  the  existence  of  an  estop- 
pel. We  think  that  the  doctrine  of  estoppel 
is  wholly  inapplicable  to  the  case.  Andrus 
might  have  suffered  loss  by  failure  of  the 
bank  before  presentation  of  the  check,  but 
he  did  not  owe  any  legal  duty  to  Bradley  to 
present  it.  Bradley  through  his  improvi- 
dence made  the  overpayment,  and  while 
great  hardship  has  resulted  to  him  from  the 
fraud  of  Grable  in  connection  with  his  own 
want  of  circumspection,  yet  as  between  An- 
drus and  Bradley  the  latter  must  be  treated 
as  the  author  of  his  own  misfortune.  We 
perceive  no  ground  on  which  the  motion  for 
judgment  non  obstante  veredicto  could  have 
been  granted. 

Ihe  judgment  heloto  is  affirmed. 


^aSSOURI    SUPREME    COURT. 


Simon  STERNBERG,  Appt., 

V, 

Pauline  LEVY,  Respt. 

(159  Mo.  617.) 

1.  A  stntement  by  the  cleric,  In  the 
tran«crli»t,   that   motions     "vrere    filed 

for  Judgment  on  the  pleadings,  Is  not  suf- 
ficient to  bring  the  motions  before  the  appel- 
late court  for  consideration  if  they  do  not 
Appear  in  the  transcript,  and  were  not  made 
part  of  the  record. 

8.  A  motion  for  a  ne^v  trial  is  not  nec- 
essary to  preserve  the  right  to  have  a  re- 
view in  the  appellate  court  of  the  action  of 
the  trial  court  striking  out  on  motion  a  por- 
tion of  a  pleading. 

8.  A  man  residing  urith  and  snpport- 
inir  his  sister  and  her  children  is  entitled 
to  the  exemptions  allowed  by  statute  to  the 
head  of  a  family. 

4.  Under  a  statute  griving:  a  'vroman  an 
insurable  interest  in  her  brother's 
life,  a  sister  who,  with  her  children,  is  IIT' 
ing  with  and  supported  by  her  brother,  is 
entitled  to  the  benefit  of  a  statute  permitting 
him,  as  head  of  a  family,  to  expend  a  certain 
sum  each  year  for  Insurance  for  their  benefit 
free  from  the  claims  of  his  creditors. 

6.  In  case  a  man  expends  more  than 
the  amount  allo^red  by  statute  for 
insurance  for  the  benefit  of  his  family  to 
the  exclusion  of  claims  of  creditors,  the  courts 
will  not  apportion  the  Insurance  money  there- 
by obtained  between  the  family  and  the  cred- 
itors, but  will  give  the  latter  only  the  amount 
of  excasslve  premiums  paid,  with  Interest. 

6.  It  is  no  fraud  for  a  man  ^nrho  is  the 
head  of  a  family  composed  of  his  sister  and 
her  children  to  apply  his  wages  which  are  ex- 
empt by  statute  from  the  reach  of  creditors,  or 
his  other  exempt  property,  to  the  procuring 
of  Insurance  for  her  benefit. 


7.  A  motion  for  Jndflrment  on  the  plead- 
iniTs  Is  not  part  of  the  record,  and  can  only 
be  made  pert  of  the  .record,  so  as  to  be  con- 
sidered on  appeal,  by  a  bill  of  exceptions. 

(February  12,  1901.; 

pERTIFICATE  of  dissent  by  the  St.  Louis 
yJ  Court  of  Appeals  to  obtain  tie  opinion 
of  the  Supreme  Court  after  reversal  of  a 
judgment  of  the  St.  Louis  Circuit  Court  in 
favor  of  defendant  in  a  proceeding  to  reach 
the  proceeds  of  a  life  insurance  policy  for 
application  upon  debts  of  the  insured. 
Original  judgment  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  Jones,  J.  C.  Jones,  and 
Giles  Filley  Jones,  for  respondent  in 
court  of  appeals: 

The  certificate  in  question  was  effected 
without  fraud,  and  valid  when  taken  out, 
and  must  remain  so  as  long  as  the  assess- 
ments are  paid  in  full. 

Pullis  V.  Rohisony  5  Mo.  App.  548. 

The  interpleader,  Sternberg,  is  not  entitled 
to  recover  assessments  paid  by  deceased 
while  insolvent. 

Central  Nat.  Bank  v.  Hume,  128  IT.  S. 
195,  32  L.  ed.  370,  9  Sup.  Ct.  Rep.  41 ;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Burroughs^  34 
Conn.  306,  91  Am.  Dec.  725;  Burroughs  v. 
State  Mut.  Life  Assur.  Co.  97  Mass.  359 ; 
Unity  Mut.  Life  Assur.  Asso.  v.  Dugan,  118 
Mass.  219;  Ashby  v.  Costin,  L.  R.  21  Q.  B. 
Div.  401;  Bofenschcn's  Succession,  20  La. 
Ann.  711;  Mullins  v.  Thompson,  51  Tex.  7: 
Bacon,  Ben.  Soc.  312. 

Though,  if  entitled  to  recover  at  all,  the 
recovery  should  be  limited  to  the  amount  of 
the  assessments  paid  during  insolvency,  to 
wit,  $290,  with  interest. 


NoTK. — As  to  rigbts  of  creditors  generally  In 
proceeds  of  Insurance  policies,  sec  earlier  cases 
In  this  series  as  follows :  Hubbard,  P.  &  Co. 
V.  Turner  (Ga.)  30  L.  R.  A.  593 ;  Rose  v.  Worth- 
am  (Tenn.)  30  L.  R.  A.  609;  Carson  v.  Vlcks- 
burg  Bank  (Miss.)   37  L.  R.  A.  659;  Fisher  v. 
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Donovan  (Neb.)  44  L.  R.  A.  383:  Roberts  v. 
Winton  (Tenn.)  41  L.  R.  A.  275;  and  Lehman 
v.  Gunn  (Ala.)  51  L.  R.  A.  112. 

As  to  life  Insurance  as  assets  of  bankrupt  or 
Insolvent,  see  Morris  v.  Dodd  (Ga.)  50  L.  H.  j^, 
33,  .and  note. 
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Bacon,  Ben.  Soc  2d  ed.  §  312;  Pence  v. 
Makepeace,  65  Ind.  345;  Stone  v.  Knicker- 
bocker L.  Ins,  Co.  52  Ala.  589;  Stigler  v. 
Stigler,  77  Va.  163;  Levy  v.  Taylor,  66  Tex. 
«52, 1  S.  W.  900;  ^tna  Nat,  Bank  y.  United 
States  L.  Ins,  Co.  24  Fed.  770;  Central  Nat. 
Bank  v.  Hume,  3  Mackey,  360,  51  Am.  Rep. 
780;  Thompson  v.  Cunliff,  11  Bush,  567; 
Connecticut  Mut.  L.  Ins,  Co,  v.  Ryan,  8  Mo. 
App.  535;  Mutual  L.  Ins.  Co.  v.  Sandfelder, 
9  Mo.  App.  285;  Cole  y.  Marple,  98  111.  58, 
38  Am.  Rep.  83;  Felrath  v.  Bchonfield,  76 
Ala.  199,  52  Am.  Rep.  319;  George  v.  Wil- 
liamson, 26  Mo.  190,  72  Am.  Dec.  203 ;  Unity 
Mut.  Life  Assur,  Asso.  y.  Dugan,  118  Mass. 
219. 

Interpleader  Sternberg  cannot  recover  at 
all,  for  the  Western  Conmiercial  Travelers' 
Association,  one  of  the  original  defendants 
herein,  is  a  fraternal  beneficial  society,  or- 
ganized under  Mo.  Rev.  Stat.  1879,  S  972,  p. 
179,  and  the  funds  accumulated  by  such  so- 
cieties are  limited  to  certain  classes  of  bene- 
ficiaries, among  which  persons  in  the  posi- 
tion of  interpleader  Sternberg  (t.  e.,  credit- 
ors of  the  members)  are  not  included. 

fiuprctne  Lodge  K,  of  H.  y.  Nairn,  60  Mich. 
44,  2(;  N.  W.  826 ;  Supreme  Council,  A.  L.  of 
H.  V.  Peiry,  140  Mass.  580,  5  N.  E.  634 ;  Dan- 
ieh  V.  Pratt,  143  Mass.  216,  10  N.  E.  166; 
Dmall  V.  Goodson,  79  Ky.  224;  National 
Mut.  Aid  Asso.  v.  Gonser,  43  Ohio  St.  1,  1  N. 
E.  11:  State  ex  rel,  Atty.  Gen.  v.  Central 
Ohio  Mut.  Relief  Asso.  29  Ohio  St.  399; 
Wagner  v.  St.  Francis  Xavier  Ben.  Soc.  70 
Mo.  App.  101 :  Ma^sonic  Benev.  Asso.  v. 
hunch,  109  Mo.  500,  19  S.  W.  25;  Bacon, 
Pen.  Soc.  2d  ed.  §  312:  Hy singer  v.  Supreme 
lodqe.  K.  &  L.  of  H.  42  Mo.  App.  627 ;  Keen- 
er V.  Grand  Lodge,  A.  O.U.  W.  38  Mo.  App. 
533;  Fenn  v.  Leiois,  10  Mo.  App.  478. 

Interpleader  Stern-berg  cannot  recover  in 
this  case,  for  the  further  reason  that  under 
no  circumstances  could  the  funds  payable 
upon  the  death  of  the  member  have  been 
made  payable  to  his  estate,  and  thus  have  be- 
come liable  for  his  debts. 

Keener  v.  Grand  Lodge,  A.  O.  U.  W.  38  Mo. 
App.  .543;  Unity  Mut.  Iiife  Assur.  Asso,  v. 
Ihtgan,  118  Mass.  219;  Fenn  v.  Lewis.  10 
Mo.  App.  478;  Daniels  v.  Pratt,  143  Mass. 
210, 10  N.  E.  166. 

Mcftsrs,  Clopton  Sc  Trembley,  for  ap- 
pellant in  court  of  appeals: 

As  against  plaintiff,  an  existing  creditor, 
Jc«eph  Levy  had  no  leigal  right  to  pay  assess- 
ments for  the  purpose  of  keeping  a  benefi- 
ciary certificate  in  force  for  the  benefit  of 
his  adult  sister.  The  payments  made  by 
him  for  that  purpose  after  he  became  insol- 
vent were  presumably  fraudulent  as  against 
plaintiff,  an  existing  creditor. 

Snyder  v.  Free,  114  Mo.  860,  21  S.  W.  847 : 
Mutual  L.  Ins.  Co.  v.  Sandfelder,  9  Mo.  App. 
2S5:  Hoffman  v.  Nolte,  127  Mo.  120,  29  S. 
W.  1006. 

Inajimuch  as  $290  of  the  $569  paid  by  Jo- 
•eph  Lery  to  keep  the  certificate  in  force 
wpre  paid  after  he  became  insolvent,  and 
with  money  which  should  have  gone  to  plain- 
tiff as  his  creditor,  plaintiff  is  entitled,  un- 
^T  the  law  and  the  facts  disclosed  by  the 
WUR.  A. 


first  count  of  plaintiff's  interplea,  to  290/509 
of  the  proceeds  of  the  certificate,  or  $2,038.- 
66. 

Pullis  y.  Bobison,  73  Mo.  201,  39  Am.  Rep. 
497. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  interpleader  between  the  plain- 
tiff, as  a  judgment  creditor  of  Joseph  Levy, 
and  the  defendant,  as  the  sister  oi  Joseph 
Levy,  for  $2,500  benefits  payable  by  the 
Western  Commercial  Travelers*  Association 
upon  the  death  of  Joseph  Levy  to  Pauline 
Levy,  his  sister.  There  was  a  judgment  in 
favor  of  Pauline  Levy  in  the  St.  l^uis  cir- 
cuit court.  Plaintiff  appealed  to  the  St. 
Jjouis  court  of  appeals,  where  the  judgment 
of  the  circuit  court  was  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rections to  enter  a  judgment  for.  the  plain- 
tiff for  the  amount  of  his  claim.  Biggs,  J., 
dissented,  and  certified  that  the  judgment 
was  in  conflict  with  controlling  decisions, 
stated,  of  this  court;  and  thereupon  the 
cause  was  transferred  to  this  court,  under  § 
6  of  the  amendm^t  of  1884.  It  is  therefore 
our  duty  to  hear  and  determine  the  cause  as 
if  this  court  had  original  jurisdiction  of  this 
appeal. 

The  Western  Commercial  Travelers'  Asso- 
ciation is  a  corporation  organized  under  Rev. 
Stat.  1889,  art.  10,  chap.  42,  relating  to 
benevolent,  fraternal,  beneficial  companies. 
Under  its  by-laws  $4,000  is  paid  upon  the 
death  of  a  member  to  the  beneficiary  named 
in  his  certificate,  or,  failing  such  beneficiary, 
to  the  heirs  of  the  member.  On  the  31st  of 
December,  1880,  Joseph  Levy  became  a  mem- 
ber, and  designated  his  sister,  Pauline  Levy, 
as  his  beneficiary.  He  was  then  solvent,  and 
continued  so  until  1891.  During  these 
eleven  years  he  paid  $279  in  contributions  to 
the  death  fund.  In  1891  he  failed,  and  the 
plaintiff  and  others  obtained  judgments 
against  him.  After  1891  and  until  his 
death,  on  the  16th  of  December,  1897,  Levy 
paid  $290  in  contributions  to  the  death  fund. 
Upon  his  death  the  plaintiff  brought  suit 
against  his  beneficiary,  Pauline  Levy,  and 
the  association,  seeking  to  have  the  $4,000 
applied  to  the  payment  of  plaintiff's  judg- 
ment ^against  Levy.  Upon  a  stipulation  be- 
tween plaintiff  and  deiendant  the  associa- 
tion paid  the  $4,000  into  court  and  was  dis- 
charged. The  sum  of  $100  was  allowed  to 
the  attorneys  of  the  association  for  services. 
The  court  ordered  $1,400  paid  to  Pauline 
Levy,  and  that  the  plaintiff  and  defendant 
interplead  for  the  $2,500,  which  they  did, 
Pauline  Levy's  interplea  sets  out  the  charac- 
ter of  the  association ;  its  by-laws,  etc.,  above 
referred  to;  the  fact  that  she  is  the  benefi- 
ciary named  in  the  certificate;  the  death  of 
her  brother, — and  prays  judgment.  The 
plaintiff's  interplea  sets  out  the  same  gener- 
al facts,  with  the  additional  allegation  as  to 
the  recoveiy  of  judgments  aforesaid,  the  pay- 
ment of  the  $279  by  Levy  while  he  was  sol- 
vent, and  of  the  $290  after  he  became  insol- 
vent, and  then  pleads  separately  the  follow- 
ing:    "Further    interpleading,    this     intei> 
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pleader  says  that  after  the  rendition  of  Baid 
judgments  against  said  Joseph  Lfevy,  and 
while  he  was  insolvent,  as  stated  in  the  first 
count  hereof,  the  said  Joseph  Levy,  while 
residing  with  his  said  sister,  Pauline  Levy, 
and  her  children,  gave  her  from  his  earnings, 
for  the  shelter,  support,  maintenance,  cloth- 
ing, and  other  expenses  of  the  said  Pauline 
Levy,  and  for  the  shelter,  support,  mainte- 
nance, clothing,  education,  and  other  inci- 
dental expenses  of  her  minor  children,  large 
sums  of  money,  to  wit,  the  sum  of  at  least 
$1,750  per  year,  aggregating  for  said  six  and 
one  half  vears  intervening  between  the  date 
of  the  rendition  of  said  judgmenta  and  the 
date  of  the  death  of  said  Joseph  Levy  the 
sum  of  at  least  $11,375;  that  tne  said  sum 
of  money  so  given  to  said  Pauline  Levy  was 
not  given  her  as  a  contract  price  for  board 
and  accommodation,  but  was  given  to  her 
from  time  .to  time  for  the  shelter,  support, 
maintenance,  and  other  expenses  of  herself 
and  children,  and  for  the  education  of  her 
said  children  as  aforesaid ;  which  sum  so  giv- 
en to  said  Pauline  Levy  during  said  six  and 
one-half  years  was  at  least  $5,500  in  excesfi 
of  the  sum  which  similar  board  and  accom- 
modations were  worth,  and  for  which  they 
could  have  been  procured  by  the  said  Joseph 
Levy  for  himself,  individually,  elsewhere. 
This  interpleader  further  states  that  the  said 
Pauline  Levy  has  spent  the  said  sums  of 
money  so  given  to  her  by  the  said  Joseph 
Levy ;  that  the  said  Pauline  Levy  is  now  in- 
solvent; and  this  interpleader  cannot  by 
garnishment  or  other  proceeding  at  law 
against  said  Pauline  Levy  compel  her  to  sat- 
isfy this  interpleader's  said  judgments  out 
of  the  moneys  so  given  her  by  the  said  Jo- 
seph Lievy  in  fraud  of  his  said  creditors  as 
aforesaid."  Pauline  Levy  moved  to  strike 
out  of  plaintiff's  interplea  the  matter  specifi- 
cally quoted,  as  surplusage,  irrelevant,  im- 
material, and,  if  true,  having  no  bearing  on 
the  claim  of  either  party  to  the  fund  in  con- 
troversy. The  court  sustained  this  motion 
on  the  4th  of  April,  1898.  Plaintiff  filed  a 
motion  to  vacate  the  order  sustaining  said 
motion  on  the  8th  of  April,  1898.  In  the 
transcript  certified  by  the  clerk  there  is  a 
statement  by  the  clerk  that  both  parties  then 
filed  motions  for  judgment  on  the  interpleas 
as  they  stood;  but  no  such  motions  appear 
in  the  transcript,  or  appear  to  have  been 
made  a  part  of  the  record  by  any  bill  of  ex- 
ceptions, and  therefore  the  recital  of  the 
clerk  is  of  no  avail  {State  ex  rel.  Malin  v. 
Merriam,  159  Mo.  665,  60  S.  W.  1112),  and 
no  such  motions  are  before  us  for  considera- 
tion. "The  court  on  April  26,  1898,  ren- 
dered judgment  for  the  defendant.  The  judg- 
ment, after  reciting  the  appearance  of  the 
parties,  sets  out:  "And  the  several  motions 
of  the  said  parties  for  judgment  upon  the 
pleading  having  been  submitted  to  the  court, 
and  the  allegations  in  the  said  several  inter- 
pleas being  undenied  and  admitted,  and  the 
court  being  fully  advised  of  and  concerning 
the  premises,"  etc.,  it  awarded  the  fund  in 
court  to  the  defendant.  No  motion  for  new 
trial  was  filed.  Thereafter,  on  the  2l8t  of 
May,  1898,  the  plaintiff  filed  his  bill  of  ex- 
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ceptions,  and  appealed  to  the  court  of  ap- 
peals. The  bill  of  exceptions  simply  set*  out 
the  portion  of  the  plaintiff's  interplea  chal- 
lenged, the  motion  to  strike  it  out,  the  rul- 
ing of  the  court  sustaining  the  motion  to 
strike  out,  the  motion  to  vacate  the  order 
sustaining  the  motion,  and  exceptions  prop- 
erly saved  to  all  said  matters.  Then,  as 
stated,  the  ca«e  was  appealed  to  the  St. 
Louis  court  of  appeals,  and  by  that  court 
certified  to  this  court,  for  the  reasons  stat^ 
ed. 

1.  The  plaintiff  has   properly   saved   the 
right  to  have  the  action  of  the  trial  court  on 
the  motion  to  strike  out  reviewed  by   this 
court.     No  motion  for  a  new  trial  was  nec- 
essary to  preserve  this  right.     "It  is   not 
usual  or  necessary  to  file  a  motion  for  a  new 
trial   for  the  mere  purpose  of  having   the 
court  to  twice  hear  the  same  motion  or  de- 
murrer."    O'Connor  v.  Kochy  56  Mo.  loc.  cit. 
262 ;  Butler  v.  Lawson,  72  Mo.  loc.  cit.  244. 
The  substance  of  the  matter  struck  out  is 
that,  while  residing  with  his  sister,  Joseph 
Levy  gave  her  from  his  earnings,  for   the 
shelter,  support,  maintenance,  clothing,  and 
other  expenses  of  herself  and  children,  the 
sum  of  $1,750  a  year  for  the  six  and  one  half 
years  after  he  became  insolvent,  and  before 
his  death,  aggregating  $11,375;  that  it  was 
not  given   to   her    as   a   contract  price    for 
board,  but  "was  at  least  $5,500  in  excess  of 
the   sum   which    similar   board   and    accom- 
modations were  worth,  and  for  which  they 
could  have  been  procured  by  the  said  Joseph 
Levy  for  himself,  individually,  else\^'here:" 
that  Pauline  has  spent  the  money  and  is  in- 
solvent ;  that  such  payments  were  a  fraud  on 
the  plaintiff,  and  therefore  he  asks  to  com- 
pel Pauline  to  pay  his  judgment  out  of  these 
benefits  accruing  to  her  from  her  brother's 
membership  in  the  fraternal,  beneficial   as- 
sociation.    Under  the  facts  stated,  Joseph 
T^vy  was  the' head  of  a  family  composed  of 
himself,   his   sister,  and   her  children.     He 
had  a  right  to  support  them,  although   he 
could  not  be  compelled  to  do  so.     As  such 
head  of  a  family  he  was  entitled  to  the  ex- 
emptions allowed  by  statute  to  the  head  of 
a  family.     The   identical  qi^estion   was    de- 
cided by  this  court  in  Wade  v.  Jones,  20  Mo. 
75,  and  has  been  the  law  in  this  state  ever 
since.     Broyles  v.  Cox^  153  Mo.  loc.  cit.  248, 
54  S.  W.  488.     Rev.  Stat,  1889,  §  5851.  per- 
mits a  married  woman  to  insure  the  life  of 
her   husband   and  hold   the  insurance    free 
from  the  claims  of  his  creditors,  but  provides 
that,  "when  the  premiums  paid  in  any  year 
out  of  the  funds  or  property  of  the  husband 
shall  exceed  five  hundred  dollars,  such   ex- 
emption  from   such   claim   shall   not  apply 
to  so  much  of  said  premiums  so  paid  as  shall 
be  in  excess  of  five  hundred  dollars,  but  such 
excess,  with  interest  thereon,  shall  inure  to 
the  benefit  of  his  creditors."    In  Pullis  v. 
Rohison,  73  Mo.  201,  39  Am.  Rep.  497,  it  was 
held  that,  if  the  husband's  money  was  paid 
both  before  and  after  he  became  insolvent, 
"so  much  of  the  insurance  as  was  the  product 
of  the  premiums  paid  by  the  husband  while 
he  was  solvent"  went  to  the  wife,  and  that 
the  creditors  were  entitled  to  "so  much   a 9 
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wu  the  product  of  the  premiums  paid  by 
him  after    he   became   insolvent."     But   in 
Judaoj^  V.  Walker,  155  Mo.   1G6,  55  S.  W. 
he.  cit.  1038,  it  was  pointed  out  by  Valiant, 
J.,  that  after  the  decision  in  Pullia  v.  Rohi- 
soil,  73  Mo.  201,  39  Am.  Rep.  497,  the  legis- 
lature amended  the  statute  as  it  was  when 
the  PuUia  Case  was  decided,  and  provided 
that  the  creditor  is  entitled  only  to  the  ex- 
cess over  $600  paid  as  premiums  in  any  year, 
with  interest  thereon,  and  not  to  the  product 
of  the  premiums  paid,  as  was  held  in  the  Pul- 
]m  Case,    And   this  is  not  only  the  plain 
mandate  of   the  statute,  but  is   consonant 
with  reason;  for,  as  aptly  said  in  the  Judson 
Case:    "I'roceeds   of   life   insurance,   there- 
fore, are  not  the  product  of  premiums  alone, 
but  of  premiums   united   with   the   benefi- 
ciary's insurable  interest.     After  the  trans- 
fer of  the  policies  we  are  now  considering, 
they  rested  no  longer  on  the  insurable  inter- 
est of  Walker  in  his  own  life,  in  which  his 
creditors  were  concerned,  but  depended  for 
their  validity  upon  the  insurable  interest  of 
the  wife  and  children  in  the  life  of  their  hus* 
band  and  father.     Without  that  interest,  the 
insurance,  standing  as  it  did  in  their  name, 
would   have    been    invalid;    it   would   have 
been  no  insurance,   and   there  would  have 
been    no    proceeds.     Therefore,    while    the 
creditors   have  some   right  to  money  that 
was  used  for  premiums,  and  to  the  value  of 
the  old  policies  converted,  they  have  no  fur- 
ther right  in  the  proceeds  of  the  Insurance." 
It  is  argued,  however,  that  this  applies  only 
to  a  wife,  and  not  to  a  sister,  aiHl  that  the 
rale  in  the  Pullis  Case  applies  to  a  sister. 
This  contention  is  based  upon  the  theory, 
that  it  is  not  the  duty  of  a  brother  to  sup- 
port his   widowed  sister  and  her  children. 
But,  while  it  is  not  his  duty,  he  has  a  right 
to  do  BO;  and,  if  he  resides  with  them  and 
he  prorides  for  them,  he  is  the  head  of  a 
family,  and  entitled  to  the  same  exemptions 
as  if  he  had  a  wife  living  with  him.     Rev. 
Stat  1889,  §  5853,  gives  a  sister  an  insura- 
ble interest  in  her  brother's  life.     Without 
this  provision  this  policy  of  insurance  would 
be  void,  and,  no  matter  how  many  premiums 
were  paid,  neither  the  sister  nor  the  broth- 
er's creditors  would  be  able  to  collect  a  cent 
of  the  insurance  after  his  death.     So  here, 
aa  in  the  Judson  Case,  the  proceeds  of  this 
insurance  ''are  not  the  product  of  premiums 
alone,  bat  of  premiums  united  with  the  bene- 
ficiary's insurable  interest."     For  this  rea- 
son alone  it  is  clear  that  the  rule  laid  down 
in  the  case  of  Pullis  v.  Rohison,  73  Mo.  201, 
39  Am.  Rep.  497,  is  not  the  true  rule  now, 
and  was  not  the  true  rule  even  under  the 
statute  as  it  stood  then.     But  if  a  man  is 
entitled  to  his  salary  and  certain  exemptions 
as  the  head  of  a  family,  which  his  creditors 
cannot  touch,  and  if  he  chooses  to  spend  a 
part  of  his  salary  in  premiums  for  life  in- 
surance for  the  benefit  of  his  family  after 
he  is  gone,  his  creditors  are  not  thereby  de- 
frand^,  for  he  has  withdrawn  no  part  of 
his  property  which  his  creditors  could  touch. 
Hence  the  provision  added  to  the  statute  in 
1870  did  not  change  the  right  of  a  head  of 
a  family  under  the  exemption  laws.     Under 
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the  law  as  it  stpod  when  the  Pullis  Case  was 
decided,  the  head  of  a  family  could  use  his 
salary  and  his  exempt  property,  up  to  the 
value  of  $300,  to  pay  the  yearly  premiums 
on  insurance  for  his  family  without  defraud- 
ing his  creditors.  Such  a  use  of  his  exempt 
property  no  more  defrauded  his  creditors 
than  if  he  had  spent  it  in  riotous  and  high 
living,  or  than  if  he  had  paid  necessary  ex- 
penses or  had  given  it  away.  The  statute 
at  that  time  was  simply  declarative  of  a 
right  he  had  before.  The  amendment  of 
1879  raised  the  limit  of  exemptions,  pro  liac 
vice,  from  $300  to  $500,  but  it  did  not  change 
the  principle  involved.  Afterwards,  as  be- 
fore, it  was  a  fraud  for  an  insolvent  to  with- 
draw the  excess  of  his  property  over  his  ex- 
emptions from  the  reach  of  his  creditors  and 
invest  it  in  insurance  for  his  family;  and 
such  excess,  representing  the  extent  of  the 
fraud,  with  interest,  the  creditors  can  reach. 
But  as  the  premiums  did  not  alone  produce 
the  proceeds  of  the  insurance,  and  it  required 
also  an  insurable  interest  to  produce  such 
proceeds,  and  as  there  is  no  legal  formula 
for  apportioning  the  proportion  of  such  ex- 
cess that  should  be  credited  to  the  payment 
of  premiums  and  the  portion  that  should  be 
credited  to  insurable  interest,  the  courts  take 
the  only  practical  course,  and  do  not  attempt 
to  work  out  such  a  formula  of  distribution,, 
but  award  the  creditor  the  known  sum  so 
fraudulently  withdrawn  from  the  reach  of 
the  creditors, — the  excess  over  the  exemp- 
tion,— and  restore  it  to  the  creditor,  with  in- 
terest. Thus  the  creditor  is  placed  in  the 
same  position  that  he  would  have  been  in  if 
the  fraud  had  not  been  perpetrated.  He 
gets  all  the  property  of  the  debtor  that  he 
has  a  right  to  touch,  and  the  interest  al- 
lowed is  the  legal  measure  of  his  damages  for 
not  getting  the  money  when  he  should  have 
gotten  it.  Rev.  Stat.  1889,  §  5853,  giving  a 
sister  an  insurable  interest  in  a  brother's 
life,  does  not  contain  a  similar  proviso  to 
that  contained  in  §  5851  as  to  the  wife  pay- 
ing the  premiums  out  of  her  husband's  mon- 
ey, or  his  doing  so  for  her;  but,  in  view  of 
what  has  herein  been  said,  this  difference  is 
immaterial,  except  as  to  the  amount  of  the 
exemption.  The  statutes  of  exemption  {% 
4003)  make  the  exemptions  to  a  head  of  a 
family,  who,  as  shown,  need  not  necessarily 
be  a  married  man.  And  Rev.  Stat.  1889,  § 
5220,  exempts  from  garnishment  wages 
of  the  head  of  a  family  for  the  last  thir- 
ty days'  service.  Hence  it  is  no  fraud 
for  a  brother  who  is  the  head  of  a  fam- 
ily composed  of  himself,  his  sister  and  her 
children  to  apply  his  wages  or  his  exempt 
property  to  the  procuring  of  insurance  for 
her  benefit;  for  his  creditors  cannot  touch 
the  wages  or  property,  and  have  no  right  to 
complain  if  he  uses  it  thus  providently  and 
properly,  instead  of  wasting  it.  Therefore  § 
6853  is  as  effective  for  a  sister  so  situated  as 
§  5851  is  to  a  wife,  except  as  to  the  former 
only  the  wages  and  $300  can  be  used,  and  as 
to  the  latter  the  wa^es  and  $500  can  he  used, 
to  buy  insurance.  What  is  said  in  the  plain- 
tiflt's  interplea  as  to  the  amount  contributed 
by  Joseph  Levy  to  his  sister  being  $5,500  in 
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excess  of  what  he  could  have  procured  simi- 
lar board  for  elsewhere  is  of  no  consequence. 
The  laws  of  our  country  give  no  court  pow- 
er to  determine  how  much  a  man  may  spend 
for  board,  nor  to  inquire  whether  he  paid  too 
much  or  too  little  therefor,  and  to  make  the 
landlord  refund  the  excess  to  his  creditors  if 
it  was  too  much,  or  to  allow  the  landlord  for 
the  difference  if  it  was  too  little.  However, 
this  case  does  not  depend  upon  any  such  con- 
siderations: for,  as  shown,  Levr  was  not  a 
boarder,  but  the  head  of  the  family.  The 
motion  to  strike  out  the  designated  part  of 
the  plaintiff's  interplea  was  properly  sus- 
tained. 

2.  It  is  claimed  that  the  motion  for  judg- 
ment on  the  pleadings  is  a  demurrer,  and 
hence  is  part  of  the  record  proper,  and  there- 
fore no  motion  for  new  trial  or  bill  of  ex- 
ceptions was  necessary,  but  that  the  court 
will  review  the  judgment  upon  the  record  so 
constituted.  A  motion  for  judgment  on  the 
pleadings  is  not  a  demurrer.  It  partakes  of 
some  of  the  qualities  of  a  demurrer,  but  it 
is  not  a  demurrer,  and  hence  it  is  not  a  part 
of  the  record.  It  is  a  matter  of  exception, 
and  can  only  be  made  a  part  of  the  record 
by  a  bill  of  exceptions.  It  partakes  of  the 
nature  of  a  demurrer^  in  that  it  admits  all 
facts  that  are  well  pleaded;  and  if  it  is  over- 
ruled the  order  overruling  it  is  not  a  final 
judgment  from  which  an  appeal  will  lie,  but 
the  party  may  plead  over,  or  proceed  to  trial 
on  the  issues  joined.  On  the  contrary,  if 
it  is  sustained  judgment  goes  at  once,  where- 
as if  a  demurrer  is  sustained  the  order  is 
not  a  final  judgment,  the  party  has  a  right 
to  plead  over,  and  it  is  only  in  case  of  re- 
fusal to  plead  over  that  final  judgment  can 
be  rendered  on  demurrer.  There  is  no  mo- 
tion for  judgment  on  the  pleadings  con- 
tained in  this  record.  The  bill  of  exceptions 
filed  does  not  call  for  any  such  motion,  and 
therefore  there  is  no  such  question  open  to 
review  in  this  case. 

3.  But  if  a  motion  for  judgment  on  the 
pleadings  could  be  treated  a-s  a  demurrer, 
and  hence  a  part  of  the  record,  without  be- 
ing made  so  by  a  bill  of  exceptions,  it  would 
avail  the  plaintiff  nothing  in  this  case,  for 
the  reason  that  the  transcript  does  not  con- 
tain any  such  motion,  and  therefore  quoad 
hoc  there  is  no  such  record  in  this  case. 

4.  Aside  from  all  this,  however,  if  the 
motion  for  judgment  was  a  demurrer,  or 
had  been  made  a  part  of  the  record,  and  if 
the  whole  case  appeared  to  this  court  just 
as  plaintiff  contends  the  facts  show  the  stat- 
us of  the  controversy  to  be,  the  judgment  of 
the  circuit  court  would  have  to  be  afiirmed. 
It  is  claimed  that  between  the  timfe  Joseph 
Levy  became  insolvent,  in  1891,  and  his 
death,  in  1897  (  a  period  covering  six  and 
one  half  years),  he  paid  $290  in  premiums 
(properly  speaking,  assessments)  to  the  as- 
sociation, to  preserve  his  right  to  benefits 
therein.  If  this  be  conceded,  it  was  $10  less 
than  the  $300  exemptions  which  he  had  a 
right  to  spend  in  that  manner.  There  was 
no  excess  over  the  amount  exempted  to  him 
(not  taking  his  salary  into  account  at  all) 
that  was  invested  in  this  way,  and,  as  shown, 
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the  creditors  are  only  entitled  to  recover  the 
excess,  with  interest,  over  the  amount  he  is 
entitled  to  spend  every  year  for  this  purpose. 
Here  the  total  spent  for  six  and  one  half 
years  was  $10  less  than  he  was  entitled  to 
spend  for  insurance  for  the  benefit  of  his  sis- 
ter every  year,  no  matter  how  insolvent  he 
may  have  been. 

For  these  reasons  the  judgment  of  the  CtT' 
cuit  Court  U  affirmed. 

All  concur. 


City  of  WESTPORT,  Appt,, 

J.  W.  :MULH0LLAND,  Reapt. 
(169  Mo.  86.) 

The  extension  of  the  limits  of  a  mnnlei- 
pallty  over  a  road  on  which  street  railway 
•tracks  have  been  laid  under  authority  of  the 
county  will  make  such  road  subject  to  an  ex- 
isting ordinance  forbidding  the  tearing  up  of 
streets  without  consent  of  the  municipal  au- 
thorities, and  no  contract  between  the  county 
and  the  railway  company  is  thereby  impaired 
80  far  as  the  ordinance  merely  requires  the 
tearing  up  of  streets  to  be  under  reasonable 
police  restrictions. 

(December  18,  1900.) 

TRANSFERENCE  by  the  Kansas  CJity 
Court  of  Appeals  for  the  opinion  of  the 
Supreme  Court  of  an  appeal  by  plaintiff 
from  a  judgment  of  the  Criminal  Court  for 
Jackson  County  reversing  a  judgment  of  a 
police  magistrate  in  its  favor  in  a  proceed- 
ing for  the  violation  of  a  municipal  ordi- 
nance.    Reversed. 

The  facts  are  stated  in  the  opinion  deliv- 
ered in  division  1  by  Valliant,  J.,  as  fol- 
lows: 

''Defendant  was  convicted  and  fined  in  the 
police  court  of  the  city  of  Westport  upon  a 
charge  of  violation  of  a  city  ordinance,  of 
whicn  the  first  section  is:  'No  person  or 
persons  shall  tear  up,  dig  up  or  ditch  or 
otherwise  interfere  with  any  of  the  streets 
or  alleys  within  the  limits  of  the  city  of 
Westport  without  the  permission  first  ob- 
tained from  the  board  of  aldermen  of  said 
city.'  '  The  second  section  prescribed  the 
penalty  for  the  violation.  Upon  appeal  to 
the  criminal  court  of  Jackson  county  the 
cause  was  tried  on  an  agreed  statement  of 
facts,  upon  which  there  was  a  judgment  of 
acquittal,  and  the  city  appealed  to  the  Kan- 
sas City  court  of  appeals.  The  cauae  w^as 
transferred  to  this  court  because  it  involves 

NoTfl. — On  the  general  question  of  the  prlv- 
ilege  of  using  streets  as  a  contract  within  the 
constitutional  provision  against  impairing  obli- 
gation of  contracts,  see  Clarksburg  Electric 
Light  Co.  V.  Clarksburg  (W.  Va.)  50  I^.  R.  A. 
142,  and  note. 

As  to  the  validity  of  an  exercise  of  the  po- 
lice power  in  respect  to  the  use  of  streets  for 
electric  wires  as  Impairing  the  obligation  of  a 
contract,  see  State  ea  rel.  Laclede  Qasltsrht 
Co.  Y.  Murphy  (Mo.)  81  L.  B.  A.  798,  and  note. 
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a  construction    of    the    Constitution.    The 
facts  are  that  in  1887  the  county  court  of 
Jackson  county  granted  the  Grand  Avenue 
Railway  Company  the  right  to  construct  and 
maintain  its  street  railway  on  Koeedale  ave- 
nue,  then  a  county  road  under  the  jurisdic- 
tion of  the  county  court,  and  under  that 
grant  the  railway  company  constructed,  and 
has  since  maintained  and  operated,  its  rail- 
way.   In  April,  1891,  the  city  of  Westport 
extended   its  limits,  and  took  in  Rosedale 
avenue,   and   witli   it  the  railroad.     After- 
wards, in  November,   1891,   the  defendant, 
in  the  service  of  the  railway  company,  with- 
out permission  of  the  board  of  aldermen, 
dug  up  and  tore  up  the  street,  in  recon- 
structing a  switch  that  was  necessary  for 
the  operation  of  the  railroad;  and  that  is 
the  offense  for  which  he  was  tried.     The  city 
ordinance  was  passed  several  years  before 
the  city    extended   its   limits,   and   was   in 
force  at  the  time  of  the  alleged  violation  by 
defendant.     The  whole  defense  in  the  case 
is  that-  the  county  court,  when  it  had  the 
authority  to  do  so,  in  1887,  having  granted 
the  railroad  company  the  right  to  lay  and 
maintain  its  railroad  on  the  public  road, 
which  grant  included  the  right  to  do  what 
the  defendant  in  this  instance  did,  the  rail- 
road company  could  not,  under  that  provi- 
sion of  the  Constitution  which  forbids  laws 
impairing  the  obligation  of  contracts,  be  de- 
prived of  that  right  or  limited  in  its  exer- 
cise.   That  is  the  only  proposition  in  the 
case. 

"That  the  city  could  not  by  its  ordinance 
deprive  the  railroad  company  of  its  fran- 
chise, or  impair  the  obligation  of  its  con- 
tract with  the  county  court,  treating  the 
grant  of  the  franchise  and  its  acceptance  as 
a  contract,  is  a  proposition  of  law  that  has 
not  been  gainsaid  in  this  country  since  l^e 
decision  in  the  Dartmouth  College  Case  in 
1810.  4  Wheat.  518,  4  L.  ed.  629.  But  that, 
in  the  exercise  of  a  franchise  affecting  the 
safety  or  well-being  of  the  public,  the  gr&n- 
tee  is  under  the  control  of  the  police  powers 
of  the  state,  is  a  proposition  equally  well 
settled.  The  question  then  is.  Is  the  au- 
thority of  the  municipality  asserted  under 
that  ordinance  the  impairment  of  the  con- 
tract, or  only  a  reasonable  regulation  of  its 
exercise?  In  construing  the  ordinance  for 
the  purpose  of  testing  its  validity  under 
the  Con^itution,  we  must  accord  to  it  a  rea- 
sonable and  lawful  purpose,  if  it  is  suscep- 
tible of  such,  and  must  assume  that  in  its 
exercise  a  wise  discretion  will  be  used  by 
the  city  officials,  either  of  their  own  will, 
or  under  compulsion  of  the  courts.  It  is 
undoubtedly  true  that,  in  maintaining  and 
operating  its  railroad,  repairs  will  be  re- 
quired which  will  necessitate  the  digging  and 
tearing  up  of  the  street,  more  or  less, 
and  the  right  to  do  this,  under  reasonable 
police  regulations,  is  implied  in  the  grant 
of  the  franchise;  and  if  this  ordinance  is 
construed  to  mean  that  it  is  left  with  the 
city  officers  to  say,  arbitrarily,  whether  or 
not  the  railroad  company  may  tear  up  the 
streets  to  make  repairs,  it  would  be  equiva- 
lent to  $»ubjecting  the  existence  of  the  fran- 
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chise  to  the  will  of  the  board  of  aldermen, 
and  would  be  in  violation  of  the  Constitu- 
tion. But  if  it  means  that  when  repairs 
of  the  railroad  become  necessary,  requiring 
the  tearing  up  of  the  street,  and  rendering 
it  for  the  time  being  unsafe  or  inconvenient 
for  travel,  the  railroad  people  must,  before 
doing  so,  report  to  l^e  city  authorities,  and 
proceed  in  the  matter  under  such  reasonable 
police  restrictions  as  they  may  prescribe, 
then  it  impairs  no  contract  and  violates  no 
provision  of  the  Constitution;  and  we  may 
add  that,  if  that  is  what  it  means,  the 
courts  will  hold  the  city  to  it,  if  it  should 
attempt  to  use  it  to  impair  the  railroad  com- 
pany's rights.  It  will  not  do  for  the  rail- 
road company  to  say  that  it  has  now  the 
same  rights  that  it  had  before  it  was  taken 
into  the  city,  for  that  is  so  only  under  con- 
ditions. The  rights  are  the  same,  but  they 
are  to  be  adjusted  to  the  changed  situation, 
just  as  by  the  same  rule  are  the  rights  of 
the  people  whose  homes  are  embraced  in  the 
new  citv  limits.  Their  vested  titles  are  not 
violated,  but  in  the  manner  in  which  they 
may  use  their  property  the  city  has  some- 
thing to  say.  As  was  said  by  our  Kansas 
City  court  of  appeals  in  this  case,  per  Elli- 
son, J.:  'Grant  that  before  the  extension 
the  company  had  as  much  right  to  dig  into 
and  tear  up  the  street  as  a  citizen  has  to 
build  a  frame  house  anywhere  on  his  land , 
which  is  outside  of  a  city;  yet,  in  the  like 
case,  if  the  citizen's  land  becomes  a  part  pf 
a  city  by  the  extension  of  the  limits,  his 
right  may  become  extinguished  by  the  ex- 
tension of  the  fire  limits.'  In  a  wise  exer- 
cise of  the  police  power  of  the  state  is  shown 
one  of  the  highest  traits  of  good  govern- 
ment. The  supreme  court  of  Wisconsin  has 
said:  *The  charter  of  a  corporation  in  no 
sense  exempts  it  from  police  supervision  and 
regulation.  Such  an  exemption  could  never 
be  implied  from  a  mere  grant  of  power,  and 
would  not  be  valid  if  expressly  conferred. 
It  is  frequently  and  rightly  said  that  sover- 
eign authority  cannot  devest  itself  of  its 
ordinary  police  power  over  persons,  whether 
natural  or  artificial,  any  more  than  it  can 
of  the  power  to  make  laws  or  to  punish 
crime.'  Chicago,  M.  d  St.  P.  72.  Co.  v.  Mil- 
waukee, 97  Wis.  422,  72  N.  W.  1123.  And 
again,  in  the  same  case,  it  is  said:  'The 
tendency  of  modern  development  is  in  the 
direction  of  greater,  rather  than  more  re- 
stricted, use  of  police  power;  and  necessarily 
so,  in  order  to  meet  the  new  dangers  and 
increase  of  old  dangers  constantly  occurring 
as  natural  incidents  of  advancing  civiliza- 
tion.' As  early  as  1855  the  supreme  court 
of  Vermont,  speaking  through  Redfield,  Ch. 
J.,  said:  *But  it  has  sometimes  been  sup- 
posed that  corporations  possess  a  kind  of 
immunity  and  exemption  from  legislative 
control,  extending  to  everything  materially 
affecting  their  interest,  and  where  there  is 
no  express  reservation  in  their  charters.' 
Then,  after  learned  discussion  of  that  sub- 
ject,  the  court  further  said:  *We  think  the 
power  of  the  legislature  to  control  existing 
railways  in  this  respect  may  be  found  in 
the  general  control  over  the  police  of  the 
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country,  which  resides  in  the  lawmaking 
power  of  all  free  states.  .  .  .  That  is  a 
responsibility  which  legislatures  cannot  de- 
vest themselves  of,  if  they  w^ould/  Thorpe 
V.  Rutla}id  d  B,  R.  Co,  27  Vt.  140,  62  Am. 
Dec.  625.  And  in  1837  the  Supreme  Court 
of  the  United  States,  per  Taney,  Ch.  J., 
said:  'The  continued  existence  of  a  govern- 
ment would  be  of  no  great  value  if  by  im- 
plications and  presumptions  it  was  dis- 
armed of  the  powers  necessary  to  accom- 
plish the  ends  of  its  creation,  and  the  func- 
tions it  was  designed  to  perform  transferred 
to  the  hands  of  privileged  corporations.' 
Proprietors  bf  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  11  Pet.  548,  9 
L.  ed.  824.  The  supreme  court  of  Nebraska 
has  expressed  the  law  thus:  'Under  the 
general  police  power  of  the  state,  the  legis- 
lature has  authority  to  place  new  and  addi- 
tional burdens  upon  corporations,  when  such 
burdens  are  for  the  safety  of  the  people  and 
for  the  public  good,  although  the  power  to 
do  so  in&y  not  be  reserved  in  the  charter. 
.  .  .  Of  course,  under  the  guise  of  th6 
police  power,  property  of  corporations  or  in- 
dividuals cannot  be  confiscated.'  State  ex 
rel.  Lancaster  County  v.  Chicago,  B.  d  Q. 
R.  Co.  29  Neb.  417,  45  N.  W.  470.  In  Bos- 
ton Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
loc.  cit.  33,  24  L.  ed.  989,  992,  per  Bradley, 
J.,  the  court  said :  'Whatever  differences  of 
opinion  may  exist  as  to  the  extent  and 
boundaries  of  the  police  power,  and  however 
difficult  it  may  be  to  render  a  satisfactory 
deli  nit  ion  of  it,  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
public  morals.  The  legislature  cannot  by 
any  contract  devest  itself  of  the  power  to 
provide  for  these  objects.'  In  Northwestern 
Fertilizing  Co.  v.  Hyde  Parle,  97  U.  S.  659, 
24  L.  ed.  1036,  the  plaintiff  was  a  corpora- 
tion chartered  by  the  legislature  of  Illinois, 
authorized  to  locate  its  works  in  Cook  coun- 
ty at  a  certain  point,  and  manufacture  fer- 
tilizer from  the  carcasses  of  dead  animals. 
The  location  was  an  uninhabited  spot  when 
the  corporation  established  its  works  and 
engaged  in  its  peculiar  industry.  After- 
wards the  village  of  Hyde  Park  grew  up, 
and  extended  its  limits  to  include  the  fer- 
tilizer works.  Then  the  village  passed  an 
ordinance  forbidding  the  hauling  of  offen- 
sive matter  through  the  village,  which  very 
materially  interfered  with  the  exercise  of 
the  corporation's  franchise.  The  question 
before  the  court  was  as  to  the  validity  of 
the  ordinance.  The  court  said  (97  U.  S. 
Zoc.  cit.  667,  24  L.  ed.  1039)  :  'We  cannot 
doubt  that  the  police  power  of  the  state  was 
applicable  and  adequate  to  give  an  effectual 
remedy.  That  power  belonged  to  the  states 
when  the  Federal  Constitution  was  adopted. 
They  did  not  surrender  it,  and  they  all 
have  it  now.  It  extends  to  the  entire  prop- 
erty and  business  within  their  local  juris- 
diction.' The  same  principle  has  been  de- 
clared by  this  court.  State  ex  rel.  Laclede 
Gaslight  Co.  v.  Murphy,  130  Mo.  10,  31  L. 
K.  A.  798,  31  S.  W.  694.  In  that  case  the 
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Laclede  Gaslight  Company  claimed  the 
right,  under  its  charter,  to  excavate  the 
streets  of  the  city  to  lay  electric  wires  un- 
derground, but  the  city  interposed  and  for- 
bade its  doing  so  until  it  should  comply 
with  certain  ordinances  passed  to  regulate 
such  matters.  This  court,  per  Macfarlane, 
J.,  said  (130  Mo.  loc.  cit.  23,  24,  31  L.  R. 
A.  809,  31  S.  W.  597,  598)  :  'The  grant 
by  the  state  to  relator,  though  construed  to 
include  the  right  to  use  electricity  for  il- 
luminating purposes  in  respect  to  such 
right)  was  taken  subject  to  reasonable  regu- 
lations as  to  its  use,  and  the  power  to  regu- 
late has  been  delegated  to  the  city  of  St. 
Louis.  Under  its  general  police  poVer,  the 
city  has  the  right  to  require  compliance 
with  reasonable  regulations  as  a  condition 
to  using  its  streets  by  electric  wires.' 

"The  Driefs  of  counsel  are  rich  with  learn- 
ing on  this  subject,  but  we  have  quoted  suf- 
ficient to  show  the  state  of  law,  and  ta 
guide  us  to  a  conclusion  in  this  case.  The 
ordinance  in  question  is  clearly  a  police  reg- 
ulation to  protect  the  streets  of  the  city. 
It  was  enacted  before  the  city  extended  its 
limits,  but  when  the  limits  were  extended 
the  ordinance  covered  all  the  territory  taken 
in,  and  the  inhabitants  thereof,  both  natural 
and  artificial.  Hickman  v.  Kansas  City^ 
120  Mo.  126,  23  L.  R.  A.  668,  25  S.  W.  225. 
The  city  is  charged  with  the  duty  of  pre- 
serving its  streets  in  a  reasonably  safe  con- 
dition for  the  public  use;  the  lives  of  its 
inhabitants  and  the  safety  of  their  property 
demand  the  performance  of  that  duty,  and 
the  city  could  not  devest  itself  of  it  if 
it  desired  to  do  so.  If  we  say  that  the  rail- 
road company  has  a  right  to  tear  up  the 
streets,  without  regard  to  the  city's  author- 
ity, then  we  have  a  power  turned  loose  in 
the  streets  inconsistent  with  the  particular 
sovereign  power  delegated  by  the  state  to 
the  city,  and  liable  to  be  destructive  of  the 
public  safety.  A  private  citizen  sometimes 
has  the  right  to  dig  up  the  street, — for  ex- 
ample, if  it  be  necessary  to  connect  or  re- 
pair a  broken  connection  with  a  water  main, 
a  gas  main,  a  sewer ;  and  that  right  the  city- 
authorities  cannot  arbitrarily  refuse,  but 
the  citizen  must  comply  with  the  reasonable 
regulations,  and  obtain  permission,  and  do 
the  work  as  the  ordinance  requires.  The 
corporation  has  as  much  right  as  the  citi- 
zen, but  no  greater;  that  is,  it  has  the  right 
to  dig  up  the  street  when  necessary  for  its 
business,  but,  like  the  citizen,  it  must  ap- 
ply to  the  constituted  authorities  for  leave, 
and  act  under  reasonable  regulations.  It  is 
argued  by  the  learned  counsel  for  the  rail- 
road corporation  that  the  power  to  grant 
permission  implies  the  power  to  refuse  it, 
and  thus  puts  the  franchise  at  the  mercy 
of  the  city  authorities.  But  there  is  a  law 
over  the  city  authorities  as  well  as  over  the 
railroad  corporation,  and  the  ordinance  is 
to  be  construed  as  designed  to  effectuate  a 
lawful,  and  not  an  unlawful,  purpose.  It 
means  that  the  railroad  company  cannot  dig- 
up  the  streets  without  permission  of  the 
board  of  aldermen,  but  it  also  means  that 
the  board  of  aldermen  cannot  refuse  permis- 
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sion,  under  reasonable  regulations,  when  the 
railroad  company  needs  it, 

''Under  the  agVeed  statement  of  facts,  the 
defendant  should  have  been  held  guilty  of 
violation  of  the  ordinance.  The  judgment 
is  reversed,  and  the  cause  remanded  to  the 
criminal  court  of  Jackson  county  to  be  pro- 
ceeded with  according  to  the  law  as  herein 
laid  down. 

"All  concur." 

Mr.  R.  B.  Middlebrook,  for  appellant: 

When  one  devotes  his  property  to  a  use 
in  which  the  public  has  an  interest  he  in 
effect  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled 
by  the  public  for  the  common  good,  to  the 
extent  of  the  interest  he  has  thus  created. 
He  may  withdraw  his  grant  by  discontinu- 
ing the*  use,  but,  so  long  as  he  maintains  the 
use,  he  must  submit  to  the  control. 

Chicago,  B.  d  Q.  R,  Co,  v.  /otca,  94  U. 
S.  155.  sub  nom.  Chicago,  B.  d  Q.  R.  Co.  v. 
Cutis,  24  L.  ed.  94;  Peik  v.  Chicago  rf  N. 
W.  R.  Co.  94  U.  S.  164,  24  L.  ed.  97 ;  Rail- 
road Commission  Cases,  116  U.  S.  307,  suh 
nom.  Stone*  v.  Farmers'  Loan  d  T.  Co,  29 
L  ed.  636,  0  Sup.  Ct.  Rep.  334,  388,  1191; 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Stite  use  of  School  Fund  v.  Wabash,  8t.  L. 
4  P.  R.  Co.  83  Mo.  149. 

The  ordinance  is  a  proper  exercise  of  the 
police  power  of  the  city. 

Chicago  d  N,  W.  R,  Co,  v.  Chicago,  140 
111.  317,  29  N.  E.  1109;  Chicago,  M.  d  8t, 
P.  R.  Co.  V.  Milvcaukee,  97  Wis.  422,  72  N. 
W.  1118;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  ed.  989;  State  ex  rel. 
Lancaster  County  v.  Chicago,  B,  d  Q.  R.  Co. 
29  Xeb.  417,  45  N.  W.  469;  Boston  d  M.  R. 
Co.  V.  York  County  Comrs.  79  Me.  386,  10 
Ail.  113;  People  ex  rcl.  Kimball  v.  Boston 
d  A.  R.  Co.  70  N.  Y.  569 ;  State  ex  rel.  St. 
Paul,  M.  d  M.  R.  Co,  v.  Hennepin  County 
Dist.  Ct.  42  Minn.  247,  7  L.  R.  A.  121,  44 
X.  W.  7;  State  v.  Missouri  P.  R.  Co.  33 
Kan.  176,  5  Pac.  772. 

The  Kansas  City  ordinance  is  not  open  to 
attack  because  it  is  vague  or  uncertain  in 
its  provisions. 

Ltyuisville,  N.  A.  d  C.  R.  Co.  v.  Smith,  91 
Ind.  119;  Chicago,  B.  d  Q.  R:  Co.  v.  Ne- 
Irasla  ex  rel.  Omaha,  170  U.  S.  74,  42  L. 
ed.  954,  18  Sup.  Ct.  Rep.  613;  State  use 
of  ,Srh(jol  Fund  V.  Wabash,  St.  L.  d  P.  R. 
Co.  83  ;Mo.  144;  State  ex  rel.  Muncie  v. 
Lake  Eri4r.  d  W.  R.  Co.  83  Fed.  286;  In- 
dxanapoUs  d  C.  R.  Co.  v.  State  ex  rel.  Law- 
rrncchurg,  37  Ind.  489;  Cincinnati,  H.  d  I. 
R.  Co.  V.  Claire,  6  Ind.  App.  390,  33  N.  E. 
91S:  Evansville  d  T.  U,  R.  Co.  v.  Crist, 
no  Ind.  446,  2  L.  R.  A.  450,  19  N.  E.  310. 

The  railroad  company  must  so  improve 
and  maintain  the  crossing  as  reasonably  to 
«?ulisen'e  the  growing  needs  of  the  public. 

Lake  flrie  d  W.  R.  Co.  v.  Smith,  61  Fed. 
8S."j:  Louisville,  N.  A.  d  C.  R.  Co.  v.  Smith, 
-«1  Ind.  119;  National  Wdterucorks  Co.  v. 
Kansis.  28  Fed.  921:  Lake  Erie  d  W.  R. 
i'o.  V.  rhiggish,  143  Ind.  347,  42  N.  E.  743; 
Little  Miami  R.  Co.  v.  Greene  County 
Cr,i„rs.  31  Ohio  St.  338;  State  ex  rel.  Min- 
oS  L.  R.  A. 


neapolis  v.  St,  Paul,  M.  d  M,  R.  Co,  35 
Minn.  131,  59  Am.  Rep.  313,  28  N.  W.  3; 
English  v.  New  Haven  d  N.  Co.  32  Conn. 
240;  Atchison,  T.  d  S,  F.  R.  Co.  v.  Henry, 
57  Kan.   154,  45  Pac.   576. 

Grants  of  rights  and  privileges  in  streets 
are  construed  strictly  against  grantees^  and 
liberally  in  favor  of  the  public. 

State  ex  rel.  Walker  v.  Payne,  129  Mo. 
468,  33  L.  R.  A.  576,  31  S.  W.  797 ;  Ranaom 
V.  Citizens'  R.  Co.  104  Mo.  375,  16  S.  W. 
416;  St.  Louis  v.  Missouri  R.  Go.  13  Mo. 
App.  624,  87  Mo.  151. 

.Ifr.  A.  S.  Bfarley  also  for  appellant. 

Messrs.  D.  B.  Holmes,  Frank  Hager- 
man,  and  Willard  P.  Hall  for  respond- 
ent. 

Per  Curiam  t 

The  foregoing  opinion  delivered  by  Val- 
liant,  J.,  in  division  No.  1,  is  adopted  as 
the  opinion  of  the  court  in  banc,  all  the 
Judges  concurring. 

Rehearing  denied. 


Ella  E.  JONES  et  ah,  Appts., 


r. 


Annie  E.  BROWNLEE,  Respt. 


i 
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NaminST  a  person  ivltli  nvlkoin  plalntllf 
had  eouiinltted  adnltery,  in  a  cross  Dill 
in  a  divorce  proceeding  before  a  court  having 
.Inrlsdiction  of  the  parties  and  subject-matter, 
is  absolutely  privileged. 

(March  26,  1901.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Knox  Ck>unty 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel.    Affirmed. 

Statement  by  Gantt,  J.: 

This  is  an  action  for  libel  alleged  to  have 
been  made  by  respondent,  Mrs.  Brownlee, 
in  an  answer  and  cross  bill  filed  by  her  in 
a  suit  brought  by  her  husband,  E.  C.  Brown- 
lee, against  her  for  divorce,  in  the  circuit 
court  of  Knox  county,  in  this  state.  The 
alleged  libel  consists  in  the  following  aver- 
ment in  the  answer  and  cross  bill  of  defend- 
ant in  said  divorce  proceeding:  "And  for 
further  cause  of  divorce  defendant  says  and 
charges  it  to  be  a  fact  that  since  the  mar- 
riage aforesaid  the  plaintiff  (meaning  the 
said  E.  C.  Brownlee)  has  been  guilty  of 
consorting  and  cohabiting  with  other 
women,  including  Mrs.  Ella  Jones."  The 
petition  avers  that  said  charge  was  wan- 
tonly, wilfully,  and  maliciously  made  by  de- 
fendant without  any  evidence  to  sustain  it, 
and  when  defendant  well  knew  of  her  own 


Note, — As  to  privilege  of  defamatory  words 
in  pleading,  see  Randall  v.  Hamilton  (La.)  22 
L.  R.  A.  649,  and  note:  also  Sherwood  Vi  Powell 
(Minn.)  21)  L.  R.  A.  153. 
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knowledge  that  she  had  no  evidence  to  sus- 
tain it;  that  said  charge  was  false  and  un- 
true, and  was  not  made  in  good  faith  with 
any  intention  of  attempting  to  sustain  it 
by  proof ;  that  defendant,  knowing  she  could 
not  sustain  said  answer  by  proofs,  subse- 
quently withdrew  the  same,  and  let  judg- 
ment go  for  her  husband  without  contest- 
ing the  same ;  that  said  libelous  words  were 
not  privileged,  and  plaintiff  was  injured 
and  damaged  in  her  reputation  as  a  wife 
and  mother  in  the  sum  of  $2,500  actual 
damages  and  $2,500  for  exemplary  and  vin- 
dictive damages.  Defendant,  in  her  an- 
swer, admits  that  she  was  formerly  the  wife 
of  E.  C.  Brownlee;  iJiat  he  sued  her  for  di- 
vorce, and  in  her  answer  she  used  the  words 
charged  and  quoted  in  plaintiff's  petition. 
She  denied  all  the  other  allegations.  De- 
fendant further  answered  that  she  made  the 
said  allegation  of  consorting  and  cohabita- 
tion in  the  divorce  suit  to  which  she  was 
a  party  in  a 'court  of  competent  jurisdic- 
tion; that  it  stated  a  statutory  cause  of 
divorce,  and  was  pertinent  and  relevant  to 
the  issues  in  said  divorce  suit,  and  was 
therefore  a  privileged  communication,  and 
as  such  is  a  full  defense  to  this  action.  She 
further  answered  that  said  statement  was 
made  in  her  answer  in  a  suit  against  her 
by  her  husband  for  divorce  in  a  court  of 
competent  jurisdiction;  that  she  was  com- 
pelled to  and  did  employ  counsel  to  take 
charge  of  and  conduct  her  defense;  that  she 
fully  and  frankly  stated  to  her  said  counsel 
all  the  facts  within  her  knowledge,  and  all 
the  facts  which,  with  reasonable  diligence, 
she  could  learn,  as  to  the  guilt  or  innocence 
of  plaintiff  of  the  said  accusation;  that  all 
her  communications  in  that  regard  were 
made  in  good  faith  to  her  said  counsel,  with 
a  view  to  obtain  their  advice,  and  her  said 
attorneys  advised  her  that  said  accusation 
should  be  made  in  her  said  answer  in  said 
divorce  suit;  that  at  the  time  she  had  rea- 
son to  believe  and  did  believe  she  could  sus- 
tain said  allegation  by  evidence  on  the  trial 
of  said  suit,  and  that  said  allegation  was 
true:  that  said  allegation  was  pertinent  to 
the  issues  in  said  suit,  and  was  made  in 
full  expectation  at  the  time  that  she  would 
go  to  trial  upon  it;  that,  pending  said  suit, 
she  filed  a  motion  for  alimony,  which  mo- 
tion was  overruled,  but  while  said  motion 
was  pending  her  husband  filed  a  bill  in 
equity  to  set  aside  a  conveyance  he  had 
made^o  her  to  property  of  the  value  of  $2,- 
000,  claiming  that  in  filing  her  said  motion 
she  had  violated  the  agreement  upon  which 
he  had  deeded  the  same  to  her,  and,  fear- 
ing she  might  lose  said  equity  suit  and  said 
land,  and  being  perplexed,  and  to  obtain 
the  dismissal  of  said  suH,  she  agreed  to 
and  did  withdraw  her  answer,  and  made  no 
further  appearance  in  said  suit.  The  reply 
charged  that  said  answer  was  not  filed  in 
good  faith,  and  constituted  no  defense,  and 
was  not  a  privileged  communication.  The 
case  was  tried  to  a  jury  under  the  theory 
that  the  alleged  libel  was  a  qualified  privi- 
leged communication,  and  defendant  liable 
if  express  malice  was  shown  in  making  said 
^  L.  R,  A. 


accusation  against  plaintiff.  On  behalf  of 
plaintiff  the  evidence  tended  strongly  to- 
show  that  the  charge  wa-s  false,  and  that 
she  was  innocent;  that  Dr.  Brownlee,  the 
husband  of  defendant,  was  a  dentist  at 
Edina,  Missouri,  that  plaintiff  was  married 
to  her  coplaintiff  in  Kansas  City,  where  her 
parents  lived  at  the  time;  that  several 
years  later  her  father  purchased  a  farm- 
near  Edina,  and  plaintiff  and  her  child,  a 
little  girl,  were  in  the  habit  of  spending  the 
summer  months  on  the  farm  with  her  par- 
ents; that  she  employed  Dr.  Brownlee  to^ 
treat  her  teeth,  and  became  acquainted  with 
his  wife,  the  defendant,  and  they  were  good 
friends;  that  plaintiff  and  her  husband  aft- 
erwards moved  to  St.  Louis,  where  her  hus- 
band was  engaged  as  salesman  in  a  large 
mercantile  house;  that  plaintiff  continued 
to  visit  her  parents  in  the  summer,  and  her 
husband  would  come  up  and  spend  his  va- 
cation. Tlie  evidence  of  plaintiff.  Dr. 
Brownlee,  and  plaintiff's  father  and  mother 
fully  substantiated  her  innocence  of  any  im- 
proper conduct  with  Dr.  Brownlee.  De- 
fendant did  not  justify,  but  introduced  evi- 
dence of  information  she  received  from 
other  persons  upon  which  she  based  her  al- 
legations in  the  answer.  She  testified  that 
she  had  no  malice  towards  plaintiff,  and  she 
and  her  attorneys  testified  that  she  dis- 
closed all  the  information  she  had  when  she 
filed  her  answer.  This  evidence  was  large- 
ly hearsay,  and  very  inconclusive.  Many 
exceptions  were  saved  to  the  admission  and 
rejection  of  evidence  and  to  the  giving  and 
refusal  of  instructions. 

Messrs,  O.  D.  Jones  and  C.  D.  Ste^^art^ 

for  appellants: 

It  is  not  filing  a  pleading  containing  a 
libel  that  makes  it  privileg^.  It  is  stat- 
ing it  as  a  relevant,  pertinent  part  of  a 
cause  of  action  or  defense,  to  be  a  matter  of 
investigation  on  the  trial. 

The  words  of  the  libel,  to  avail  in  the 
divorce  suit,  must  have  been  repeated  by  de- 
fendant or  her  witnesses  as  oral  slander. 
If  untrue,  making  the  assertions  with  re- 
spect to  a  chaste  woman  is  a  crime  under 
the  laws  of  this  state.  Rev.  Stat.  1889,  §§^ 
3868-3870. '  Would  any  court  of  this  state 
hear  any  person  in  his  behalf  assert,  as  an 
excuse  for  the  commission  of  a  crime,  that 
he  had  reasonable  or  probable  cause  to  do* 
it? 

The  excuse  or  reason  for  dismissing  and 
denying  plaintiff  a  trial  that  w^ould  deter- 
mine in  a  court  whether  she  was  guilty  adds 
insult  to  injury.  That  motive  is  positive 
evidence  of  bad  purpose  and  intent  and  ex- 
press malice  as  to  plaintiff,  in  law.  And 
from  this  standpoint,  on  the  face  of  the  an- 
swer, in  the  light  of  the  allegations  of  the 
petition  and  answers,  the  plea  of  privilege 
was  and  is  not  good. 

Union  Mut.  L.  Ins.  Co.  v.  ThomaSy  28  C 
C.  A.  96,  48  U.  S.  App.  572,  83  Fed.  803. 

If  the  charge  was  false  and  made  in  ex- 
press  malice,  defendant  is  liable,  although 
in  the  absence  of  such  motive  the  occasion 
would  be  privileged. 


1901. 


Jones  y.  Bbownleb. 


447 


Hancock  ▼.  Blacktcell,  139  Mo.  440,  41  8. 
W.  205. 

To  charge  adultery  as  a  ground  for  di- 
vorce, "the  particulars  of  time,  place,  per- 
son, and  circumstances,  as  far  as  known, 
should  be  alleged;  the  allegation  of  place 
and  person  being  the  most  important." 

6  Am.  &  £ng.  Enc.  Law,  p.  782,  notes  10, 
11;  Miller  v.  Miller,  20  N.  J.  Eq.  216; 
Black  V.  Black,  27  N.  J.  Eq.  664;  Hoffman 
V.  Hoffman,  43  Mo.  647;  Owen  v.  Otoen,  48 
Mo.  App.  208. 

Whether  the  facts  charging  the  libel  were 
sufficiently  stated  to  make  a  relevant  and 
pertinent  issue  to  be  investigated  by  evi- 
dence on  the  trial  is  a  question  of  law  for 
the  court. 

Hyde  v.  McCahe,  100  Mo.  412,  13  S.  W. 
87d;  Callahan  v.  Ingram,  122  Mo.  365,  26 
S.  W.  1020. 

The  complainant  must  know  enough  to 
make  a  specific  charge,  and  he  cannot  allege 
adultery  generally,  with  the  intention  of 
picking  up  the  evidence  as  he  goes  along. 

Wood  V.  Wood,  2  Paige,  113. 

The  reasonable  and  probable  cause  which 
will  relieve  a  prosecutor  from  liability  is 
a  belief  by  him  in  the  guilt  of  the  accused, 
based  upon  circumstances  sufficiently  strong 
to  induce  such  belief  in  the  mind  of  a  rea- 
sonable and  cautious  man. 

Vansickle  v.  Brovm,  68  Mo.  635;  Sharpe 
v,  Johnston,  76  Mo.  660. 

Whether  an  occasion  or  matter  in  a  plead- 
ing is  relevant  and  privileged  is  a  matter 
of  law  for  the  court. 

Hyde  v.  McCabe,  100  Mo.  412,  13  S.  W. 
875. 

Whether  the  occasion  is  such  as  to  make 
the  communication  one  of  privilege  is  al- 
ways a  question  of  law  for  the  court,  when 
there  is  no  dispute  as  to  the  circumstances 
under  which  it  was  made. 

Callahan  v.  Ingram,  122  Mo.  355,  26  S. 
W.  1020. 

Mr.  Tu  r.  Cottey,  for  respondent: 

Where  the  occasion  and  circumstances  of 
the  speaking  and  publishing  are  privileged 
(for  example,  in  a  court  of  competent  ju- 
ri!^liction)  a  malicious  intent  is  not  pre- 
sumed; but  even  then  the  plaintiff  may  re- 
cover damages  if  able  to  show  that  the  slan- 
derous words  were  not  relevant  and  perti- 
nent to  the  issues,  and  were  spoken  in  ex- 
press malice.  Malice  is  a  question  for  the 
jury,  and  the  burden  is  on  plaintiff  to 
prove  actual  or  express  malice. 

Sullivan  v.  Strathan-Hut ton-Evans  Com- 
mission Co.  152  Mo.  277,  47  L.  R.  A.  859, 
53  S.  W.  912;  Weaver  v.  Hendrick,  30  Mo. 
506;  Hancock  v.  Blackwell,  139  Mo.  451, 
41  S.  W.  205;  13  Am.  &  Eng.  Enc.  Law, 
pp.  411-427;  Townshend,  Slander  &  Libel, 
2d  ed.  §  209;  Crecelius  v.  Bierman,  59  Mo. 
App.  523. 

The  alleged  libel  was  absolutely  privi- 
leged, and  hence  it  follows  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

13  Am.  &  Eng.  Enc.  Law,  pp.  408--410; 
Townshend,  Slander  &  Libel,  2d  ed.  §§  220- 
222;  Rubelman  v.  Luehman,  14  Mo.  App. 
53  J^.  1%.  A» 


601;  Hyde  v.  McCahe,  100  Mo.  418,  13  S, 
W.  875;  Crecelius  v.  Blcrman,  59  Mo.  App. 
523;  Callahan  v.  Ingram,  122  Mo.  365,  26 
S.  W.  1020;  Sullivan  v.  Sir  a  than-Hut  ton- 
Evans  Commission  Co.  152  Mo.  278,  47  L, 
R.  A.  859,  53  S.  W.  912;  Oarr  v.  Seldcn,  4 
N.  Y.  91;  Marsh  v.  Ellsworth.  50  N.  Y. 
309;  Thorn  v.  BJanchard,  5  Johns.  522; 
Bartleit  v.  ChHsthilf,  09  Md.  219,  14 
Atl.  618;  Harisock  v.  Roddick,  6  Blackf. 
255,  38  Am.  Dec.  141 ;  Henderson  v. 
Broomhead,  4  Hurlst.  &  N.  569;  Hardin 
V.  Cumstock,  2  A.  K.  Marsh.  480,  12  Am, 
Dec.  427;  Allen  v.  Crofoot,  2  Wend.  515,. 
20  Am.  Dec.  647;  Vausse  v.  Lee,  1  Hill,  L. 
197,  26  Am.  Dec.  168. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  tried  in  the  circuit  court 
on  the  theory  that  the  alleged  libelous  al- 
legation in  'defendant's  answer  and  cross- 
bill to  her  husband's  suit  against  her  for 
divorce  was  a  qualified  or  conditionally 
privileged  communication,  and  not  absolute- 
ly privileged.  The  finding  was  for  defend- 
ant, and  counsel  for  defendant  now  urge 
that,  if  the  communication  was  in  fact  ab- 
solutely privileged,  then  the  judgment  must 
be  affirmed,  even  if  error  occurred  in  other 
respects.  Some  of  the  questions  presented 
by  this  appeal  have  not  been  decided  by 
this  court.  T^e  general  proposition  was  in- 
volved in  Hyde  v.  McCabe,  100  Mo.  412,  13 
S.  W.  875,  but  the  majority  of  the  court 
held  in  that  case  that  the  libelous  matter 
contained  in  an  affidavit  in  opposition  to 
another  affidavit  made  as  a  basis  for  a  rule 
requiring  security  for  costs  was  not  suffi- 
ciently relevant  or  pertinent  to  afford  the 
affiant  a  privilege.  As  said  in  that  case,, 
there  are  occasions  on  which  written  or 
spoken  words  otherwise  libelous  and  defam- 
atory are  not  actionable  as  a  libel.  The 
rule  is  founded  upon  reasons  of  public  pol- 
icy. At  common  law  it  was  broadly  ruled 
that  no  action  for  libel  could  be  maintained 
for  any  defamatory  matter  contained  in  a 
pleading  in  a  court  of  civil  jurisdiction. 
Thus,  Townshend,  Slander  &  Libel,  4th  ed. 
§  221,  lays  it  down  that,  "in  a  civil  action, 
whatever  the  complainant  may  allege  in  his 
pleading  as  or  in  connection  with  his 
grounds  of  complaint  can  never  give  a  right 
of  action  for  libel.  The  immunity  thus  en- 
joyed by  a  party  complaining  extends  also 
to  a  party  defending.  Whatever  one  may 
allege  in  his  pleading  by  way  of  defense  to 
the  charge  brought  against  him  or  by  way 
of  countercharge,  counterclaim,  or  set-off 
can  never  give  a  right  of  action."  In  Sea- 
man V.  Netherclift,  L.  R.  1  C.  P.  Div.  540, 
Lord  Coleridge,  Ch.  J.,  said:  "Now,  a  long 
course  of  authorities,  of  which  perhaps  the 
best  known,  as  the  most  remarkable,  is  the 
case  of  Astley  v.  Younge,  2  Burr.  807,  has 
decided  that  no  action  of  slander  can  be 
brought  for  any  statement  made  by  the  par- 
ties either  in  the  pleadings  or  during  the 
conduct  of  the  case.  The  law  is  also  stated 
vei-y  clearly  by  Lord  Eldon  in  Johnson  v. 
Evans,  3  Esp.   32.    It  is  so  stated  also — 
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not,  indewl,  with  absolute  certainty — in  a 
note  to  the  well-known  case  of  Hodgson  v. 
Hrarlf'tt,  1  Barn.  &  Aid.  232,  the  author 
of  which  note,  we  learn  from  Baron  Alder- 
wm  in  (iihhs  v.  Pi/re,  9  Mees.  &  \V.  358.  to 
have  Ijcen  Mr.  Justice  Holroyd  himself.  But 
I  conceive  the  law  on  this  point  to  be  now 
quite  certain,  although  most  men  of  any 
experience  in  the  profession  must  have  seen 
many  instances  in  which  judicial  proceed- 
ings have  been  made  by  parties  to  them  to 
serve  the  ends  of  private  malignity."  While 
the  Knglish  courts  bo  hold,  the  American 
courts  rjuite  generally  modify  the  rule  to 
this  extent:  of  holding  that  the  pleading 
must  be  in  a  court  having  jurisdiction  of 
the  subject-matter,  and  the  defamatory 
words  must  be  pertinent  or  relevant  to  the 
matter  in  hand,  or,  as  sometimes  said,  must 
not  be  irrelevant  to  the  subject-matter  of 
the  action  or  suit  before  the  court.  It  may, 
we  think,  be  safely  asserted  that,  accord- 
ing to  the  English  decisions,  the  parties  to 
a  civil  suit  are  not  liable  to  an  action  for 
libel,  however  libelous  and  malicious  the 
language  may  be,  whether  in  reference  to 
the  opposite  parties  or  to  strangers.  Law- 
son  v.  Hicks,  38  Ala.  279,  81  Am.  Dec.  49, 
was  an  action  of  libel  brought  by  a  plain- 
tiff against  the  defendant  for  defamatory 
language  in  a  cross  interrogatory  propound- 
ed to  a  witness  in  a  former  suit  between 
the  parties,  it  was  held  there  were  two 
classes  of  privileged  communications;  one 
absolutely  privileged,  the  other  conditional- 
ly. Tlie  first  alTords  absolute  immunity 
from  suit;  the  other  removes  the  presump- 
tion of  malice  which  follows  from  slander- 
ous words,  and  requires  proof  of  express 
malice.  Among  absolute  privileged  com- 
munications are  words  spoken  or  written  in 
the  due  course  of  legal  proceedings  which 
are  relevant  and  pertinent  to  the  issues 
therein.  From  the  report  of  Hyde  v.  Mo- 
Vabe,  100  Mo.  412,  13  S.  W.  875,  we  think 
such  was  the  conclusion  reached  by  this 
court  in  that  case,  but,  as  the  court  held 
the  libelous  words  were  irrelevant  and 
gratuitous  libels,  an  action  could  be  main- 
tained on  them  if  shown  to  have  been  false- 
ly and  maliciously  uttered  or  written.  In 
the  determination  of  the  relevancy  or  irrel- 
evancy of  the  defamatory  words  which  are 
the  basis  of  this  action,  we  must  necessarily 
keep  in  view  that  they  were  part  of  fi  plead- 
ing filed  by  defendant  in  an  action  brought 
by  her  husband  against  her  in  the  circuit 
court  of  Knox  county  to  obtain  a  divorce 
from  her.  That  court  had  jurisdiction  of 
that  class  of  cases  and  over  the  parties  to 
that  suit.  If,  as  alleged  in  that  answer, 
the  defendant's  husband  was  guilty  of  con- 
sorting and  cohabiting  with  other  women, 
it  would  not  only  have  defeated  his  suit 
for  divorce,  but,  if  defendant  was  herself 
without  fault,  it  would  have  justified  the 
court,  under  our  laws,  in  awarding  her  a 
divorce  from  plaintiff.  The  defamatory 
words,  then,  constituted  a  charge  which  the 
court  was  authorize<l  to  consider  in  render- 
ing its  judgment,  and  was  tJierefore  perti- 
nent. In  Haulcy  v.  Wolvertoiiy  5  Paige, 
53  L.  R.  A. 


522,  the  chancellor,  in  passing  upon  the  rel- 
evancy of  a  statement  in  the  bill,  said: 
*'And  where  any  allegation  or  statement 
contained  in  the  bill  may  thus  affect  the 
decision  of  the  cause  if  admitted  bv  the  de- 
fendant  or  established  by  proof,  it  is  rele- 
vant, and  cannot  be  excepted  to  as  imper- 
tinent." In  Kuohs  V.  Backer,  6  Heis^k.  3D5, 
19  Am.  Rep.  598,  a  young  lady,  a  third  per- 
son, was  charged  to  be  a  common  prosti- 
tute, and  the  court  held  the  allegation  was 
relevant.  And  in  a  most  luminous  and  ex- 
haustive discussion  of  this  whole  subject  in 
Johnson  v.  Broicn,  13  W.  Va.  71,  it  was 
ruled  that  whether,  in  such  a  case,  libel- 
ous matters,  if  contained  in  the  pleadings 
in  a  cause,  are  or  are  not  pertinent  to  the 
cause,  is  a  question  of  law  which  ought  to 
be  decided  by  the  court,  and  not  a  question 
of  fact  to  be  submitted  to  a  jury, — citing 
with  approval  State  v.  Williams,  30  Mo. 
365;  and  that  such  a  course  does  not  invade 
the  province  of  a  jury  to  find  a  particular 
publication  is  or  is  not  a  libel,  but  is  sim- 
ply performing  the  duty  which  devolves 
upon  a  court  to  determine  all  pure  ques- 
tions of  law  in  anv  and  ail  cases.  In  Sul- 
livan  V.  Strathan-Hutton-Evans  Commis- 
sion Co.  152  Mo.  2(»8,  47  L.  R.  A.  859,  53 
S.  W.  912,  it  was  ruled  that  whether  or 
not  words  used  in  a  letter  were  privileged 
was  a  question  of  law  for  the  court.  In 
State  V.  Williams,  30  Mo.  305,  it  was  held 
error  to  submit  to  a  jury  whether  certain 
words  were  material  in  a  prosecution  for 
perjury.  And  it  is  generally  held  that  on 
demurrer  it  is  the  province  of  the  court  in 
the  first  instance  to  determine  whether  a 
cause  of  action  is  based  upon  an  absolutely 
privileged  communication.  Forbes  v.  John- 
son, 11  B.  Mon.  48;  Strauss  v.  Meyer,  48 
111.  385;  Oarr  v.  Sclden,  4  N.  Y.  91. 

The  petition  having  alleged  the  pendency 
of  the  divorce  case  between  plaintiff's  hus- 
band and  herself  in  a  Court  of  competent 
jurisdiction,  and  having  shown  on  its  face 
that  her  answer  was  a  pleading  in  that  civil 
case,  and  it  appearing  to  us  that,  tested 
by  the  rules  of  law,  the  said  answer,  wheth- 
er true  or  false,  or  whether  definite  enough 
in  its  averments,  was  relevant  to  the  is- 
sues in  that  casCj  in  our  opinion  it  was  a 
privileged  communication,  for  which  an  ac- 
tion for  libel  cannot  be  maintained,  unless 
the  fact  that  plaintiff  was  not  a  party  to 
said  divorce  suit  takes  her  case  out  of  the 
principles  already  announced.  At  common 
law,  we  think,  it  was  established  that  the 
fact  that  a  third  party  was  scandalized 
would  not  change  the  principle  of  public 
policy  upon  which  the  privilege  is  founded. 
In  Henderson  v.  Broomhead,  4  Hurlst.  & 
N.  569,  it  was  held  that  an  action  of  libel 
would  not  lie  against  a  party  who,  in  the 
course  of  a  civil  cause,  made  an  afiidavit  in 
support  of  a  summons  taken  out  in  said 
cause  which  was  scandalous,  false,  and  ma- 
licious, though  the  person  scandalized  and 
who  complained  was  not  a  party  to  said 
cause :  all  the  judges  concurring.  An  1  to 
the  same  effect,  Johnson  v.  Broicn,  13  W. 
Va.   136.     With  the  exception  of  Huohs  v. 
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Backer,  6  Heisk.  39  6,19  Am.  Rep.  598,  we 
have  not  been  able  to  find  any  case,  either 
in  England  or  the  United  States,  which 
holds  that  an  absolutely  privileged  commun- 
ication made  in  a  pleading  in  a  cause  ceases 
to  be  such  when  written  or  spoken  as  to 
one  not  a  party  to  the  suit.  We  think, 
with  Judge  Green  in  Johnson  v.  Brovm,  13 
W.  Va.  71,  that  such  a  distinction  cannot 
be  made  without  disregarding  the  public 
policy  upon  which  the  whole  rule  depends. 
There  are  so  many  cases  in  which  the  rights 
and  character  of  persons  who  are  not  par- 
ties to  a  suit  become  collaterally  the  sub- 
ject of  inquiry,  and  the  right  to  make  such 
inquiry  so  unquestionable,  that  no  good  rea- 
son for  making  the  exception  can  be  given 
so  long  as  the  rule  itself  is  maintained.  To 
the  argument  made  in  all  these  cases  that 
no  person  should  be  privileged  to  do  injury 
to  another,  Lord  Penzance,  in  Dawkina  v. 
Rokehy,  L.  R.  7  H.  L.  744,  answered:  "This 
mode  of  stating  the  question  assumes  the 
untruth  and  assumes  the  malice.  If,  by 
any  process  of  demonstration  free  from  the 
defects  of  human  judgment,  the  untruth 
and  malice  could  be  set  above  and  beyond 
all  question  or  doubt,  there  might  be  ground 
for  contending  that  the  law  should  give 
damages  to  the  injured  man. 
Whether  the  statements  were  in  fact  un- 
true, and  whether  they  were  dictated  by 
malice,  are,  and  always  will  be,  open  ques- 
tions, upon  which  opinions -may  differ,  and 
which  can  only  be  resolved  by  the  exercise 
of  human  judgment.  And  the  real  question 
is  whether  it  is  proper  on  grounds  of  pub- 
lic policy  to  remit  such  questions  to  the 
judgment  of  a  jury.  The  reasons  against 
doing  so  are  simple  and  obvious.  A  wit- 
ness may  be  utterly  free  from  malice,  and 
may  yet,  in  the  eyes  of  a  jury,  be  open  to 
that  imputation;  or,  again,  the  witness  may 
be  cleared  by  the  jury  of  the  imputation,  and 
may  yet  have  to  encounter  the  expenses  and 
distress  of  a  harassing  litigation.  With 
such  po.Hsibilities  hanging  over  his  head,  a 
witness  cannot  be  expected  to  speak  with 


that  free  and  open  mind  which  the  adminis- 
tration of  justice  demands.  These  consid- 
erations have  long  since  led  to  the  legal 
doctrine  that  a  witness  in  the  courts  of  law 
is  free  from  any  action,  and  I  fail  to  per- 
ceive any  reason  why  the  same  considera- 
tions should  not  be  applied  to  an  inquiry 
such  as  the  present.''  Holding,  as  we  do, 
that  the  same  policy  should  govern  when 
reference  is  made  to  third  party  in  a  rele- 
vant and  pertinent  pleading  as  to  the  par- 
ties themselves,  we  see  no  reason  why  we 
should  not  hold  that  the  communication 
which  is  made  the  basis  of  this  suit  is  abso- 
lutely privileged.  According  to  the  great 
weight  of  authority,  it  appears  to  us  to  be 
clearly  within  that  class.  This  being  so, 
the  defendant  was  not  liable,  even  though 
her  charge  was  false;  and,  as  the  verdict 
wafl  in  her  favor,  it  ought  not  to  be  dis- 
turbed. With  this  view  of  the  law  on  the 
fundamental  question  in  the  case,  it  is 
deemed  unnecessary  to  examine  and  deter- 
mine each  exception  saved  in  the  circuit 
court.  The  question  was  not  whether  plain- 
tiff was  guilty  of  the  misconduct  charged 
in  defendant's  answer,  but  whether,  how- 
ever false  it  may  have  been,  it  was  privi- 
leged. We  have  held  that  it  was,  and,  how- 
ever grievous  it  may  appear  to  plaintiff 
that  she  has  no  remedy  for  the  aspersion 
cast  upon  her,  such  is  the  law,  according  to 
our  best  judgment.  The  defendant  did  not 
plead  justification,  or  the  truth  of  the  libel- 
ous words,  and  only  offered  evidence  to  show 
she  made  the  allegation  upon  what  appeared 
to  her  at  the  time  as  reasonable  grounds  for 
so  doing.  Conceding  all  she  proved,  it  did 
not  establish  the  truth  of  said  allegation; 
but  this  failure  to  maintain  the  averments 
of  her  answer  did  not  deprive  her  of  abso- 
lute privilege  which  the  law  secures  to  her. 
It  results  that  the  judgment  of  the  Cir- 
cuit Court  mu8t  he  and  is  affirmed  upon  this 
ground  alone. 

All  concur. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Martin  ROSENBAUM,  Plff,  in  Err., 

V. 

UNITED  STATES  CREDIT  SYSTEM  COM- 

PANY. 

^1.     A    covenant    not    to    enaraKe    in    a 
particular   1>iifllnes«    will    not    Invalidate 

^Headnotes  by  Collins,  J. 


the  contract  of  which  It  is  part.  If  such  con- 
tract has  otherwise  a  legal  consideration.  The 
case  of  Fiahell  v.  Gray,  60  N.  J.  L.  5.  37  Atl. 
606,  approved. 
3.  A  IVei^  Jersej-  corporation  engraared 
in  tlie  business  of  indemnifying 
auralnnt  losses  on  credits  contracted  with 
the  plaintiff  to  act  as  its  agent  In  Massachu- 
setts for  a  term  of  years,  and  forthwith  the 
plaintiff  entered  upon  hla  duty  as  such  agent ; 
the    insurance    commissioner    of    Massachu- 


NOTE. — ^A  very  peculiar  case  is  presented 
abore,  holding  that  an  agent  employed  by  an  in- 
surance company  to  do  business  In  another 
state  where  the  business  was  at  that  time  held 
lawfal  by  the  authorities  Is  not  precluded  from 
recovering  for  breach  of  the  contract  caused  by 
the  subsequent  insolvency  of  the  company,  by 
the  fact  that  the  courts  afterwards  held  the 
53  L.  R.  A.  29 


business  unlawful  in  that  state.  Stress  Is  laid 
on  the  fact  that  the  contract  was  broken  by  the 
company,  not  because  the  business  was  held 
illegal,  but  because  of  Its  Insolvency.  It  seems 
to  be  held  that  the  agent's  rights  under  the 
contract  would  cease  only  from  the  time  when 
the  courts  held  the  business  unlawful. 
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setts  having  decided  that  it  was  lawful  for 
him  to  do  so.  During  the  prescribed  term 
the  corporation  became  insoivent,  and  for 
that  reason  the  contract  was  broken.  Subse- 
quently the  supreme  court  of  Massachusetts 
decided,  as  is  alleged,  that  the  business  was 
unlawful  in  that  state.  Held,  that  such  ille- 
gality is  no  defense  to  the  plalntifTs  suit  for 
breach  of  the  contract.  It  can  affect  only 
the  extent  of  recovery. 

(Magie,  Chancellor,  and  Van  Byckcl  and  Hen- 
driokson,  J  J,,  dissent.) 

(January  26,  1901.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  granting  a  new  trial  after 
verdict  in  plaintiff's  favor  at  the  Essex 
County  Circuit  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract  to  em- 
ploy plaintiff  to  represent  defendant  as 
agent  in  the  state  of  Massachusetts.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cortlandt  Parker  and  Rich- 
ard Wayne  Parker,  for  plaintiff  in  error: 

A  partial  illegality  of  consideration,  in- 
volving nothing  contra  banos  mores,  does 
not  avoid  the  whole  contract. 

Fishell  V.  (/rat/,  60  N.  J.  L.  5,  37  Atl.  606. 

Tlie  defendant  guaranteed  to  the  plaintiff 
that  it  would  take  all  proper  measures,  un- 
der the  law  of  Massachusetts,  to  qualify  it- 
self for  business,  and  to  qualify  its  agents 
to  perform  it.  Its  failure  so  to  do  was 
clearly,  of  itself,  a  breach  of  the  contract, 
and  did  not  bar  the  plaintiff. 

The  business  of  credit-system  insurance 
was  not  unlawful  under  the  act  by  which 
insurance  companies  may  be  formed  "to  act 
as  surety  on  official  bonds  and  for  the  per- 
formance of  other  obligations."  The  in- 
surance of  a  debt  is  the  insurance  of  the 
performance  of  the  obligation  of  that  debt. 

Bouvier,  Inst.  3,  10 ;  Sturges  v.  Crownin- 
shield,  4  Wheat.  li)7,  4  L.  ed.  549;  Ogden  v. 
ffaunders,  12  Wheat.  318,  337,  6  L.  ed.  642, 
648. 

At  the  time  the  contract  was  entered  into, 
Rosenbaum  was  a  resident  of  Illinois,  and 
had  never  lived  in  Massachusetts.  He  was 
not  chargeable  with  hnj  knowledge  of  Mass- 
achusetts law.  When  the  company  agreed 
to  make  him  its  agesit  for  Massachusetts, 
it  was  an  integral  part  of  its  agreement  that 
it  then  was,  and  continuously  would  be, 
able  to  constitute  and  maintain  such 
agency.  If  it  was  not,  or  failed  to  con- 
tinue, so  able,  it  is  liable  for  breach  of  its 
agreement. 

Kelley  v.  Riley,  106  Mass.  339,  8  Am.  Rep. 
336;  Cammcrer  v.  Mullcr,  38  N.  Y.  S.  R. 
583,  14  N.  Y.  Supp.  511,  Affirmed  in  133  N. 
Y.  623,  30  N.  E.  1147:  Haven  v.  Foster,  9 
Pick.  112,  19  Am.  Dec.  353;  King  v.  Doolit- 
tic,  1  Head,  77 ;  Norton  v.  Marden,  15  Me. 
45,  32  Am.  Dec.  132. 

If  a  thing  promised  is  impossible  of  per- 
formance because  of  the  law  of  a  foreign 
state,  it  is  impossible,  not  in  law,  but  in 
fact. 

Taylor  v.  Taintor,  16  Wall.  366,  21  L.  ed. 
287,  36  Conn.  242,  4  Am.  Rep.  58 ;  Cain  v.  ' 
63  L.  R.  A. 


titate,  55  Ala.  170;  United  States  v.  Vatv 
Fossen,  1  Dill.  406,  Fed.  Cas.  No.  16,607, 
Devine  v.  State,  5  Sneed,  623;  Withrotc  v. 
Com.  1  Bush,  17 ;  State  v.  Horn,  70  Mo.  460, 
35  Am.  Rep.  437. 

If  one  agrees  to  do  a  thing  it  is  no  an- 
swer for  a  failure  to  ,do  it  to  say  that  the 
performance  is  impossible  in  fact. 

Public  Schools  v.  Bennett,  27  N.  J.  L.  513 ; 
Beehe  v.  Johnson,  19  Wend.  500,  32  Am. 
Dec.  518;  Waugh  v.  Morris,  L.  R.  8  Q.  B. 
202 ;  Favor  v.  FhilbHck,  7  N.  H.  326 ;  Bark- 
er V.  Hodgson,  3  Maule  &  S.  267 ;  Spence  v» 
Chodwick,  10  Q.  B.  517. 

Ignorance  of  foreign  law  is  mistake  of 
fact. 

Leslie  v.  Baillie,  2  Younge  &  C.  Ch.  96; 
Patterson  v.  Bloomer,  35  Conn.  57,  95  Am. 
Dec.  218. 

Mr.  Ho^^ard  W.  Hayes,  for  defendant 
in  error: 

The  contract,  the  breach  of  which  is  the 
foundation  of  the  plaintiff's  claim  for  dam- 
ages, is  illegal  as  contravening  the  laws  of 
Massachusetts,  and  no  estoppel  can  arise 
that  will  prevent  the  defendant  from  urging 
that  illegality  as  a  defense  to  the  action  for 
damages. 

Credit  insurance  is  unlawful  in  the  state 
of  Massachusetts. 

VUiflin  V.  Untied  States  Credit  System  Co, 
105  Mass.  501,  43  N.  E.  293. 

The  r?ourt8  of  this  state  follow  the  con- 
struction placed  upon  the  statute  of  another 
state  by  the  courts  of  that  state. 

Watson  V.  Lane,  52  N.  J.  L.  550,  10  L^ 
R.  A.  784,  20  Atl.  894. 

A  contract  to  be  performed  in  a  certain 
place  is  considered  to  he  made  in  that  place. 

Pritchard  v.  Norton,  106  U.  S.  124,  27  L* 
ed.  104,  1  Sup.  Ct.  Rep.  102. 

Plaintiff  cannot  recover  in  the  courts  of 
this  8tat«  damages  for  breach  of  this  il- 
legal conti*act. 

Rosenbaum  v.  United  States  Credit  Sys- 
tem Co.  60  N.  J.  L.  303,  37  Atl.  595;  Arm- 
strong V.  Tolcr,  11  Wheat.  258,  6  L.  ed.  468,- 
Wagner  v.  Breed,  29  Xeb.  720,  46  N.  W.  286 ; 
Waugh  v.  Af orris,  L.  R.  8  Q.  B.  202. 

If  the  unlawful  intention  of  one  party  i» 
not  known  to  the  other  at  the  date  of* the- 
agreement,  there  is  a  contract  voidable  at 
the  option  of  the  innocent  party  if  he  dis- 
covers that  intention  at  any  time  before  the 
contract  is  executed. 

Pollock,  Contr.  318;  Bank  of  Chillicothe^ 
V.  Dodge.  8  Barb.  233. 

The  validity  of  a  contract  is  determined 
by  the  lex  loci  contractus,  and  the  courts  of 
other  states  should  give  the  contract  the 
same  effect,  and  none  other,  as  would  be 
given  it  were  the  case  before  the  courts  of 
that  state. 

Kennedy  v.  Cochrane,  66  Me.  594. 

Even  admitting  that  th^  officers  of  the 
defendant  corporation  knew  that  the  con- 
tract was  illegal,  that  the  plaintiff  was 
ignorant  of  that  fact,  and  that  the  defend- 
ant's officers,  knowing  of  the  plaintiff'^ 
ignorance,  remained  silent  and  permitted 
him  to  enter  into  the  contract,  still,  no  ac- 
tion will  lie  therefor  against  the  corpora- 
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lion.  If  any  action  can  lie  for  such  a  tort, 
it  must  be  in  the  nature  of  an  action  for  de- 
ceit. 

Plaintiff's  claim  for  damages  is  founded 
entirely  on  the  alleged  wrong  done  him  by 
the  concealment  from  him  by  the  officers  of 
the  corporation  of  the  ^^lassachusetts  law. 

In  purchase  or  sale,  if  there  be  no  designed 
misrepresentation  by  words  or  deeds,  and 
no  active  intentional  concealment,  and  no 
intentional  silence  where  there  is  a  duty  to 
Mpeak,  an  action  for  deceit  will  not  lie. 

Croicell  V.  Jackson,  53  N.  J.  L.  656,  23 
Atl.  426;  Peek  v.  Gurncy,  L.  R.  6  H.  L.  377. 

If  it'  is  admitted  that  an  action  for  de- 
ceit can  arise  on  account  of  a  suppreasis 
reri,  it  can  only  be  where  one  party  is  un- 
der a  legal,  not  merely  moral,  obligation  to 
impai*t  information  to  the  other.  That  ob- 
ligation never  arises  in  an  ordinary  busi- 
ness transaction.  It  requires  fiduciary  re- 
lations to  raise  it. 

People's  Bank  v.  Bogart,  81  N.  Y.  101,  37 
Am.  Rep.  481 ;  Dambmann  v.  Schultingy  75 
N.  Y.  55. 

The  contract  is  illegal  and  unenforceable 
because  in  unreasonable  restraint  of  trade. 

Brewer  v.  Marshall,  19  N.  J.  Eq.  537,  97 
Am.  Dec.  679:  Mandevillc  v.  Harman,  42  N. 
J.  Eq.  185.  7  Atl.  37;  Trenton  Potteries  Co. 
v.  Oliphant,  58  N.  J.  Eq.  507,  46  L.  R.  A. 
255,  43  Atl.  723. 

The  illegal  agreement  not  to  carrj'  on 
business  is  part  of  the  consideration  of  the 
company's  promise,  damages  for  the  breach 
of  which  are  sought  in  this  action.  As  part 
of  the  consideration  of  the  company's 
promise  is  illegal,  the  entire  promise  falls, 
and  no  part  of  it  can  be  enforced. 

1  I*arsons,  Contr.  457. 

As  the  contract  on  the  part  of  the  com- 
pany is  not  divisible  it  fails  altogether  on 
account  of  the  illegality  of  part  of  the  con- 
sideration. 

Trist  v.  Child,  21  Wall.  441,  sub  nom. 
Burke  v.  Child,  22  L.  ed.  623;  Mcguire  v. 
Coixcine,  101  U.  S.  108,  25  L.  ed.  899; 
Saratoga  County  Bank  v.  King,  44  N.  Y. 
87;  Bredin's  Appeal,  92  Pa.  241,  37  Am. 
Rep.  C77;  Snyder  v.  Willcy,  33  Mich.  483; 
Widoc  v.  Webb,  20  Ohio  St.  431,  5  Am.  Rep. 
664;  Decring  v.  Chapman,  22  Me.  488,  39 
Am.  Dec.  592;  Featherston  v.  Hutchinson, 
Cro.  Eliz.  pt.  1,  p.  199;  Watte  v.  Jones,  1 
lUng.  N.  C.  656,  5  Ring.  N.  C.  341 ;  Erie  R. 
Co,  V.  Union  Locomotive  d  Exp,  Co.  35  N. 
J.  L.  240;  Fishell  v.  Gray,  60  N.  J.  L.  5,  37 
Atl.  606. 

Collins,  J.,  delivered  the  opinion  of  the 
c*ourt: 

On  December  1,  1892,  the  defendant,  a 
New  Jersey  corporation  engaged  in  the  busi- 
ness of  indemnifying  against  losses  on 
credits,  made  a  written  contract  with  the 
plaintiff,  appointing  him  ita  agent  in  and 
for  the  state  of  Massachusetts  for  the  term 
of  five  years,  for  a  percentage  on  the  amount 
of  business  secured,  as  his  compensation. 
The  plaintiff  on  his  part  in  said  written  con- 
tract agreed  to  act  as  such  agent  for  the 
term  named,  and  to  procure  business  to  an 
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extent  stated  each  quarter,  failing  which 
the  defendant  might,  at  its  option,  termin- 
ate the  contract,  and  further  agreed  that, 
should  he  cease  to  be  the  defendant's  agent, 
he  would  not  engage  in  like  business  for 
three  years  thereafter.  On  September  4, 
1894,  the  defendant  was  adjudged  insolvent, 
and  a  receiver  was  appointed  for  its  credit- 
ors and  stockholders.  On  October  2,  1894,. 
its  charter  was  forfeited,  except  for  the  pur- 
pose of  collecting  and  distributing  its  as- 
sets. The  plaintiff  presented  to  the  receiver 
a  claim  for  damages  for  breach  of  said  con- 
tract. The  claim  being  disputed,  the  chan- 
cellor authoiized  an  issue  or  issues  at  law 
to  determine  its  validity.  The  supreme 
court  overruled  a  demurrer  by  the  plaintiff 
to  a  plea  of  such  insolvency  and  forfeiture, 
but  on  writ  of  error  it  was  adjudged  by 
this  court  that  there  was  a  breach  of  th& 
contract,  and  that  the  forfeiture  of  the  de- 
fendant's charter  would  not  bar  recovery  of 
damages  for  such  breach.  Rosenbaum  v. 
United  States  Credit  System  Co.  61  N.  J. 
L.  543,  40  Atl.  591,  Reversing  60  N.  J. 
L.  294,  37  Atl.  595.  The  supreme  court 
had  also  decided  to  overrule  the  plaintiff's 
demurrer  to  a  plea  that  the  business  of  the 
defendant  was  unlawful  in  Massachusetts; 
but  after  the  announcement  of  the  decision 
that  plea  was  withdrawn,  as  were  also  cer- 
tain other  pleas  held  to  be  faulty,  so  that 
the  judgment  reviewed  went  only  on  the 
plea  of  insolvency  and  forfeiture.  After 
the  reversal  the  pleadings  were  recast  and 
the  cause  proceeded  to  issue  of  fact.  Trial 
was  had  in  the  Essex  circuit,  resulting  in 
a  verdict  for  the  plaintiff,  which  was  set 
aside  and  a  new  trial  ordered  by  the  su- 
preme court  in  banc.  The  report  of  the  de- 
cision is  in  64  X.  J.  L.  34,  44  Atl.  966.  Legal 
questions  only  were  discussed — First, 
whether  the  plaintiff's  agreement  not  to  en- 
gage in  business  like  that  of  the  defendant 
for  three  vears  after  he  should  cease  to  be 
its  agent  invalidated  the  entire  contract; 
and,  second,  the  effect  of  alleged  unlawful- 
ness in  Massachusetts  of  such  business,  a 
plea  of  that  purport  having  been  renewed. 
The  first  question  was  decided  in  favor  of 
the  plaintiff  on  the  authority  of  Fishell  v. 
Gray,  60  N.  J.  L.  5,  37  Atl.  606.  The  sec- 
ond question  was  decided  in  favor  of  the  de- 
fendant. Under  the  pleadings  as  recited  in 
the  opinion  read  by  Mr.  Justice  Van  Syckel, 
the  unlawfulness  alleged  was  not  disputed. 
The  court's  decision  was  merely  that  the 
plaintiff's  ignorance  of  it  gave  him  no  right 
of  action  for  breach  of  the  contract,  but 
that  concealment  from  him  by  the  defend- 
ant of  its  knowledge  of  it  would  entitle  him 
to  damages  in  tort,  under  pleadings  to  be 
molded  accordinjjly.  Before  the  new  trial, 
now  the  subject  of  review,  I  judge  that  new* 
replications  and  subsequent  pleadings  were 
filed.  In  the  present  record  the  first  plea 
is  non  est  factum,  on  which  issue  is  joined. 
The  second  plea  is  that  the  contract  is  void 
because  a  part  of  the  consideration  for  the 
defendant's  agreement  was  an  agreement  by 
the  plaintiff  not  to  engage,  for  three  years  ^ 
after  he  should  cease  to  be  agent  for  the  de- 
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fendant,  in  any  business  like  that  of  the  de- 
fendant, which  restriction  is  alleged  to  be 
unreasonable.  The  replication  is  that  the 
restriction  was  reasonable,  and  on  this  issue 
is  joined.  The  third  plea  sets  out  in  ex- 
tenso  the  statute  of  Massachusetts  herein- 
after referred  to,  and  avers  that  the  busi- 
ness of  the  defendant  for  which  the  plain- 
tiff was  agent  was  at  the  time  of  the  con- 
tract unlawful  in  that  state.  To  this  plea 
there  are  four  replications.  The  first  avers 
that  at  the  time  of  the  contract  the  plaintiff 
was  a  resident  of  Illinois,  and  ignorant  of 
the  laws  of  Massachusetts;  the  second  avers 
to  the  same  effect,  and  also  that  the  defend- 
ant was  cognizant  of  those  laws,  and  had  been 
refused  a  license  to  transact  its  business  in 
Massachusetts,  which  matters  it  fraudulent- 
ly concealed  from  the  plaintiff;  the  third 
avers  that  the  defendant  knew,  and  the 
plaintiff  was  ignorant  of,  the  laws  of  Mass- 
achusetts; and  the  fourth  avers  that  de- 
fendant's business  was  not  unlawful  in  that 
state.  Issue  is  tendered  on  these  several 
replications  by  divers  rejoinders  concluding 
to  the  country,  and  accepted  by  formal  si- 
militer. At  the  new  trial  the  evidence  at  the 
former  trial  •was  used  by  consent.  The 
plaintiff  moved  to  mold  the  pleadings  so  as 
to  present  an  issue  of  tort,  but  the  learned 
trial  judge  refused  to  make  order  to  that 
effect,  and  his  ruling,  beine  discretionary, 
is  not  reversible.  Verdict  in  favor  of  the 
defendant  was  directed  on  the  third  plea, 
and  the  bill  of  exceptions  of  the  plaintiff 
presents  this  direction  for  our  review,  un- 
der the  present  writ  of  error  brought  on  the 
consequent  judgment  against  him.  On  the 
first  plea  a  case  was  made  by  the  plaintiff 
that  the  defendant  did  not  attempt  to  con- 
fute, and  no  support  for  the  direction  of  a 
verdict  is  claimed  under  that  plea.  The  is- 
sue raised  on  the  second  plea  was  ignored 
by  the  trial  judge,  but  the  plea  is  now 
pressed,  and  must  be  considered. 

How  far  the  ancient  doctrine  that  con- 
tracts in  general  restraint  of  trade  are  void 
has  been  modified,  need  not  be  discussed. 
The  modern  doctrine  seems  to  be  that  the 
restraint  may  properly  be  made  as  extensive 
as  the  reasonable  need  of  protection.  The 
subject  may  be  profitably  considered  in  the 
light  of  its  excellent  presentation  by  Mr. 
George  Stuart  Patterson  in  his  monograph 
on  "The  Law  of  Contracts  in  Restraint  of 
Trade."  published  by  the  University  of 
Pennsylvania  in  1891,  where  many  decisions 
are  collected  and  analyzed,  and  of  the  inti- 
mation of  the  chancellor  in  his  opinion 
read  in  the  decision  of  this  court  in  the  case 
of  Trenton  Potteries  Co.  v.  Oliphant,  58  N. 
J.  Eq.  507,  46  L.  R.  A.  255,  43  Atl.  723. 
The  reasonableness  of  an  agreed  restraint 
is  a  coui-t  question,  and  should  be  deducible 
from  facta  and  circumstances  recited  in  the 
contract  or  averred  in  pleadings.  Mallan 
V.  May  J  11  Mees.  &  W.  653.  In  the  present 
case  the  parties  have  framed  an  issue  under 
a  general  replication  of  reasonableness.  It 
was  testified  at  the  trial  that  the  defend- 
ant's business  was  conducted  in  nearly 
every  state  of  the  Union,  and  was  capable 
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of  indefinite  extension.  If  it  be  proper  to 
so  raise  the  question,  this  was  evidence  re* 
quiring  consideration;  but,  even  if  not,  I 
think  that  the  case  has  an  aspect  that  pre- 
cludes a  decision  in  favor  of  the  defendant. 
Tlie  contract  between  the  parties  was  based 
on  sufiicient  reciprocal  consideration,  apart 
from  the  plaintiff's  restrictive  agreement. 
Both  pacties  must  be  presumed  to  have 
known  the  law  as  to  contracts  in  restraint 
of  trade,  and  therefore  the  restrictive  cov- 
enant, if  invalid,  ought  not  to  be  held  to 
avoid  the  valid  covenants.  Contracts  in  un- 
due restraint  of  trade  are  loosely  spoken  of 
in  the  books  as  "illegal  contracts."  It  is 
more  accurate  to  style  them  "unenforceable 
contracts."  It  is  not  against  the  law  to 
make  such  a  contract,  or  illegal  to  perform 
it.  As  was  said  by  Pollock,  C.  B.,  in  Chreen 
V.  PHoe,  13  Mees.  &  W.  695:  "It  is  not  like 
a  contract  to  do  an  illegal  act.  It  is  mere- 
ly a  covenant  which  the  law  will  not  enforce, 
but  the  party  may  perform  it  if  he  chooses." 
In  the  case  cited  there  was  a  covenant  to 
pay  £1,500  liquidated  damages  if  the  vendor 
of  a  London  business  should  engage  in  like 
business  in  the  cities  of  London  and  West- 
minster, or  within  600  miles  from  them, 
respectively.  The  restriction  as  to  the  cities 
was  held  good,  and  the  stipulated  damages 
were  awarded  the  plaintiff,  although  the 
other  restrictions  was  held  void  as  unrea- 
sonable. On  affirmance  in  the  exchequer 
chamber  in  Price  v.  Oreen,  16  Mees.  &  W. 
346,  Petteson,  J.,  said:  "The  restriction  as 
to  600  miles  from  London  and  Westminster 
is  only  void,  not  illegal,  and  therefore  the 
rest  of  the  restriction  would  have  formed  a 
sufiicient  consideration  for  the  agreement  to 
pay  £1,500."  The  same  distinction  under- 
lies this  court's  decision  in  Trenton  Pot- 
teries Co.  V.  Oliphant,  58  N.  J.  Eq.  507,  46 
L.  K.  A.  255,  43  Atl.  723,  where  a  covenant 
by  vendors  not  to  engage  in  a  like  business 
to  that  sold  in  any  state  or  territory  except 
Nevada  and  Arizona  was  held  disjunctive 
and  separable  as  to  place.  Being  good  as 
to  New  Jersey,  where  the  vendors  had  their 
factoi-y,  this  court  compelled  by  injunction 
its  performance  here,  and  refused  to  inquire 
into  the  validity  of  the  restraint  elsewhere. 
It  is  evident  that,  if  the  invalidity  in  any 
part  of  the  covenant  would  avoid  it  utterly, 
the  court  would  have  been  obliged  to  pass 
on  that  question. 

The  case  in  hand  stands  thus:  The  de- 
fendant, desiring  the  service  of  the  plaintiff 
as  its  agent,  agreed,  in  consideration  of  his 
covenant  to  serve  it  for  five  years,  to  em- 
ploy him  for  that  period ;  exacting  from  him, 
also,  a  covenant  not  to  engage  in  like  busi- 
ness for  three  years  after  his  service  should 
end.  It  was  not  wrong  or  ill^al  for  the 
plaintiff  to  perform  this  covenant.  If  he 
could  not  be  compelled  to  perform  it.  the 
defendant  must  be  presumed  to  have  known 
that  this  was  so,  and  to  have  taken  the 
chance  that  he  would  act  honorably.  To 
deprive  the  plaintiff  of  his  contract  of  em- 
ployment because  of  the  possibility  that  he 
might  repudiate  his  collateral  engagement 
would  be  neither  sound  law  nor  good  moral. « 
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In  Fishell  v.  Qray,  60  N.  J.  L.  5,  37  AtL 
<j06,  the  supreme  court  held  that  the  receiver 
of  the  pre8ent  defendant  must  perform  its 
agreement  to  purchase  a  business,  although 
the  contract  contained  an  agreement  that 
the  vendor  would  not  engage  in  a  like  busi- 
ness. We  approve  that  decision,  and  the 
reasoning  of  Beasley,  Ch.  J.,  on  which  it  is 
based,  in  most  of  the  cases  in  which  it 
has  been  held  that  if  a  promise  forming  part 
of  the  consideration  of  a  contract  is  illegal 
the  whole  consideration  is  void,  it  will  be 
found  that  to  do  the  thing  promised  was  il- 
legal or  immoral.  A  failure  to  perceive  the 
distinction  between  such  cases  and  those 
where  the  promise  is  merely  void  has  led 
text  writers  and  some  judges  to  include  con- 
tracts in  undue  restraint  of  trade  as  within 
the  doctrine  stated,  but,  as  pointed  out  in 
Fishell  V.  Gray,  60  N.  J.  L.  6,  37  Atl.  606, 
this  view  is  untenable.  The  only  case  di- 
rectly asserting  it  to  which  we  have  been 
referred  by  counsel  for  the  defendant-  isn 
Saratoga  County  Bank  v.  King,  44  N.  Y. 
87,  the  reasoning  of  which,  in  the  light  of 
what  has  been  said^  is  its  own  refutotion. 
The  direction  of  verdict  for  defendant  can- 
not stand  on  the  second  plea.  Nor  do  I 
think  such  direction  can  stand  on  the  case 
made  under  the  third  plea,  which  alone 
moved  the  learned  trial  judge  to  give  it. 
The  covenant  of  the  defendant  was  not 
broken  because  of  any  supposed  unlawful- 
ness of  the  business  contracted  for,  but  be- 
cause of  the  defendant's  insolvency.  Nor 
was  it  proved  that  the  business  was  in  fact 
unlawful.  Of  course,  it  was  not  immoral, 
or,  in  the  broad  sense,  illegal,  but  it  is 
claimed  that  in  Massachusetts  it  was  pro- 
hibited by  the  statute  pleaded.  That  stat- 
ute [Stat.  1887,  chap.  214,  §  3]  defines  a 
contract  of  insurance  as  "an  agreement  by 
which  one  party,  for  a  consideration, 
promises  to  pay  money  or  its  equivalent,  or 
to  do  some  act  of  value  to  the  assured  upon 
the  destruction  ...  of  something  in 
which  the  other  party  has  an  interest,"  and 
provides,  that  it  shall  be  unlawful  for  any 
company  to  make  or  any  agent  to  solicit 
"any  contract  of  insurance  upon  or  concern- 
ing any  property,  or  interests,  or  lives  in 
this  commonwealth,  or  with  any  resident 
thereof,  .  .  .  unless  and  except  as  au- 
thorized" under  the  provisions  of  the  act, 
which  then  proceeds  to  authorize  the  forma- 
tion of  insurance  companies  for  various 
purposes  named.  Foreign  companies  and 
their  agents  are  put  on  the  same  footing  as 
domestic  companies  and  their  agents,  up- 
on compliance  with  certain  requirements; 
certificates  of  authority  to  transact  busi- 
ness being  then  issuable  by  the  insurance 
commissioner.  The  proof  at  the  trial  was 
that  before  the  defendant  began  its  opera- 
tions in  Massachusetts  the  insurance  com- 
missioner had  ruled  that  its  business  was 
not  insurance,  within  the  definition  of  the 
statute,  and  that  no  certificate  of  authority 
to  transact  it  was  necessary,  and  that  the 
plaintiff  entered  upon  his  agency  as  soon  as 
appointed,  and,  without  interference  on  the 
part  of  the  Massachusetts  authorities, 
53  L.  R.  A. 


transacted  a  business  of  large  volume  for 
the  defendant,  down  to  the  time  of  its  be- 
coming insolvent.  I  think,  therefore,  that 
the  plaintiff  was  entitled  to  have  a  jury  say 
whether,  if  the  defendant  had  not  become 
insolvent  and  ceased  to  do  business,  he 
would  not  have  been  permitted  to  continue 
in  his  agency,  and  on  that  ground  award 
him  damages.  Suppose  the  term  of  the  con- 
tract had  expired,  and  the  suit  brought  was 
for  the  agreed  compensation;  surely  an  un- 
lawfulness merely  theoretical  would  afford 
no  defense  to  the  action.  I  see  no  reason 
why  it  should  do  so,  when  the  breach  of  con- 
tract arises  only  from  insolvency.  For  all 
practical  purposes,  the  defendant's  business 
was  lawful  in  Massachusetts.  Nor  can  I 
see  that  it  was  theoretically  unlawful.  One 
of  the  purposes  for  which  the  formation  of 
insurance  companies  is  authorized  by  the 
statute  pleaded  is  "to  guarantee  the  fidelity 
of  persons  in  positions  of  trust,  private  or 
public,  and  to  act  as  surety  on  official  bonds 
and  for  the  performance  of  other  obliga- 
tions." It  seems  to  me  that  the  acting  as 
surety  for  the  performance  of  obligations  is 
exactly  the  defendant's  business,  which  is 
therefore  within  both  the  deifinition  and  the 
permission  of  the  statute.  If  this  view  be 
correct,  certificates  of  authority  for  the 
company  and  its  agent  to  transact  it  were 
necessary.  Those  it  behooved  the  defend- 
ant to  procure,  and  it  cannot  set  up  its  fail- 
ure to  do  so  as  an  excuse  for  the  breach  of 
its  contract  with  the  plaintiff.  But  we  are 
referred  to  the  reported  case  of  Claflin  v. 
United  States  Credit  System  Co.  165  Mass. 
501,  43  N.  E.  293,  decided  April  1,  1896,  in 
which,  it  is  alleged,  the  supreme  court  of 
Massachusetts  has  interpreted  the  statute 
in  question,  and  has  held  that  the  business 
of  defendant  is,  in  that  state,  unlawful.  If 
this  be  so,  the  plaintiff's  suit  is  not  thereby 
defeated.  No  doubt,  after  such  a  decision 
the  business  could  no  longer  be  transacted 
in  ^Massachusetts,  and  the  plaintiff's  profits 
would  cease,  but  the  only  effect  in  the  pres- 
ent suit  would  be  on  the  extent  of  his  re- 
covery. It  is  not  needful  to  go  further  for 
the  purposes  of  this  writ  of  error,  'but  it 
should  be  pointed  out  that  the  decision 
cited  is  not  authoritative  beyond  the  point 
that  the  business  of  the  defendant  was  in- 
surance within  the  definition  of  the  Massa- 
chusetts statute.  In  its  application  of  that 
adjudication  to  the  case  then  in  hand,  the 
opinion  read  for  the  court  is  ambiguous. 
The  suit  was,  brought  upon  one  of  the  de- 
fendant's contracts  of  indemnity,  and  re- 
covery was  contested  on  grounds  not  stated 
in  the  report  of  the  case.  The  court  ex 
mero  moiu  avoided  the  contract,  saying: 
"The  contract  sued  on  seems  to  be  made  un- 
lawful by  the  provisions  of  Stat.  1887,  chap. 
214,  §  3,  both  for  the  reason  that  the  defend- 
ant had  not  been  admitted  to  transact  insur- 
ance here,  and  because  insurance  of  credits 
or  accounts  is  not  authorized  by  the  stat- 
ute." One  of  these  reasons  might  be  good, 
but  both  could  not  be.  If  credit  insurance 
was  unlawful,  the  defendant  could  not  have 
been  admitted  to  transact  it.     If  the  fact 
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that  defendant  was  not  so  admitted  in- 
fluenced the  decision,  the  other  reason  as- 
signed for  it  was  mere  dictum.  Of  course, 
a  plain  decision  of  the  supreme  court  of  a 
state,  interpreting  one  of  its  statutes, 
should,  after  its  rendition,  control  judicial 
interpretation  elsewhere;  but  1  think  the 
deciHion  cited  leaves  the  matter  in  hand 
still  unsettled.  The  question  involved  was 
not  argued,  and  no  reference  is  made  in  the 
opinion  to  the  authority  to  form  an  insur- 
ance company  to  act  as  surety  for  the  per- 
formance of  obligations.  It  is  possible  that 
that  provision  of  the  statute,  blended  as  it 
is  with  another  subject,  was  overlooked,  if 
before  the  retrial  of  this  action  an  author- 
itative judgment  of  the  supreme  court  of 
Massachusetts  that  credit  insurance  is  in 
that  state  unlawful  shall  be  pronounced,  its 
effect  on  the  plaintifT's  recovery  must  then 
be  considered.  I  shall  vote  to  reverse  the 
present  judgment  and  award  a  venire  de 
novo. 

Masie,  Chancellor,  dissenting: 
I  am  constrained  to  dissent  from  the 
opinion  of  the  majority  of  the  court  in  this 
case.  The  ground  of  my  dissent  is  this: 
Rosenbaum  by  this  action  seeks  to  liquidate 
and  fix  the  damages  which  the  defendant 
company,  an  insolvent  corporation,  should 
be  charged  with  for  the  nonperformance  of 
a  contract  made  by  it  with  him.  The  con- 
tract    contemplated     the     procurement    by 


Rosenbaum  of  contracts  in  the  state  of 
^Massachusetts  for  the  insurance  \)y  the  com- 
pany of  accounts  and  credits.  Such  con- 
tracts have  been  judicially  declared  by  the 
courts  of  that  state  to  be  unauthorized  and 
unenforceable.  In  my  judgment,  it  is  im- 
material whether  the  lack  of  authority  to 
make  such  contracts  was  properly  predi- 
cated upon  the  omission  of  a  legislative 
grant  or  not;  for  it  was  distinctly  decided 
that,  if  such  authority  has  been  given,  its 
exercise  in  that  state  was  unlawful,  unless 
the  contracting  company  had  been  ad- 
mitted to  transact  such  business  within 
that  state  in  the  manner  required  by  its 
laws.  Claflin  v.  Untied  States  Credit  Sys- 
tem Co.  165  Mass.  501,  43  X.  E.  293.  As  it 
appears  that  the  defendant  company  was 
not  thus  admitted  to  transact  business  in 
that  state,  its  contracts  were  properly  held 
to  be  unlawful.  Damages  for  being  pre- 
vented by  the  insolvency  of  the  company 
;  from  procuring  contracts  which  the  com- 
pany had  no  lawful  authority  to  make  can- 
not, in  my  judgment,  be  recoverable.  It  is 
proper  to  add  that  the  question  before  us 
was  not  involved  in  the  previous  decisions 
reported  in  60  N.  J.  L.  294,  37  Atl.  595,  or  61 
N.  J.  L.  543,  40  Atl.  591.  I  therefore  vote 
to  affirm  the  judgment. 

Van   Syokel   and   Hendriokson,      JJ., 

concur. 


OREGON  SUPREME  COURT. 


J.  A.  ELLIS,  Respt.y 

V, 

William  FRAZIER,  Appt. 


( 
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1.  A  statute  impoalnfc  a  tax  on  bicycles 

in  certain  counties  of  the  state  only,  which 
shall  be  used  for  the  construction  of  bicycle 
pathEf,  contravenes  a  constitutional  provision 
against  special  or  local  laws  for  laying,  open- 
ing, or  working  on  highways. 

2.  The  aettlvir  apart  of  fonr  flftha  of 
a  tax  InipoMcd  upon  bicycles  as  a  fund 
for  the  purpose  of  constructing  and  maintain- 
ing bicycle  paths  shows  that  it  was  primar- 
ily designed  as  a  means  of  raising  revenue, 
and  the  burden  imposed  must  be  treated  as  a 
tax,  and  not  as  a  license. 

^  A  bicycle  path  constructed  with  the  pro- 
ceeds of  a  tax  on  bicycles  is  a  highway  for 
bicyclists  and  pedestrians. 

4.  The  Imposition  of  a  nnlform  tax  np- 
on  bicycles,  regardless  of  their  value,  for 
the  construction  of  bicycle  paths,  violates  a 
constitutional  provision  requiring  uniform 
and  equal  rates  of  taxation  and  the  prescrib- 
ing of  regulations  to  secure  a  Just  valuation 
for  the  taxation  of  all  property. 

tl.     The  Imposition,  for  the  constrnctlon 


NoTK. — As  to  validity  of  tax  on  bicycles,  see 
T>«via  V.  Petrlnovich  (Ala.)  36  L.  R,  A.  615; 
also  cases  in  note  to  Taylor  v.  Union  Traction 
ro.  (l»n.)  47  L.  R.  A.  289. 

£3  L.  R.  A. 


of  bicycle  paths,  of  a  tax  of  a  sped- 
fled  amount  on  ali  bicycles,  which  class  of 
property  Is  included  in  the  terms  of  the  stat- 
ute Imposing  general  taxes  on  personal  prop- 
erty, subjects  such  property  to  a  burden  from 
which  other  classes  are  exempt.  In  contraven- 
tion of  a  constitutional  requirement  that  all 
taxation  shall  be  equal  and  uniform. 

(January  28,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County,  Department  2,  in  favor  of  plaintifT 
in  an  action  brought  to  recover  possession  of 
a  bicycle  which  had  been  seized  by  defendant 
for  nonpayment  of  a  tax.     Affirmed. 

Statement  by  Moore,  J.: 

This  is  an  action  to  recover  the  possession 
of  a  bicycle^  or  the  sum  of  $10  as  its  value, 
in  case  possession  thereof  cannot  be  had,  and 
the  further  sum  of  $5  damages  for  its  alleged 
unlawful  seizure  and  detention.  The  facts 
are  that  the  defendant,  as  sheriff  of  Mult- 
nomah county,  appointed  one  J.  W.  Johnson 
as  bicycle  tax  collector  therein,  who  on  June 
22,  1900,  by  reason  of  the  plaintiff's  failure 
to  pay  a  special  tax  of  $1.25  levied  upon  all 
bicycles  used  in  said  county,  seized  plain- 
tiff's bicycle,  and  refused  to  surrender  it, 
except  upon  the  payment  of  said  tax,  and 
the  further  sum  of  $1  as  a  fine  for  having 
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neglected  to  pay  the  same.  The  complaint 
is  in  the  usual  form,  and  also  alleges  that 
the  act  of  the  legislative  assembly  under 
"which  such  seizure  was  made  is  violative  of 
•certain  provisions  of  the  Constitution,  par- 
ticularly enumerating  them.  A  demurrer  to 
the  complaint,  on  the  ground  that  it  did  not 
«tate  facts  suificient  to  constitute  a  cause  of 
action,  having  been  overruled,  and  the  de- 
fendant declining  to  plead  further,  judg- 
ment was  given  as  demanded,  and  the  de- 
fendant appeals. 

Messrs,  George  £.  Chamberlain  and 
Robert  G.  Morro^^,  for  appellant: 

The  act  in  question  is  not  violative  of  § 
20,  art.  1,  of  the  Constitution.  It  gives  the 
same  rule  to  all  persons  placed  in  the  same 
circumstances. 

Re  Ohcrg,  21  Or.  408,  14  L.  R.  A.  577,  28 
Pac.  130;  State  v.  Randolph,  23  Or.  74,  17 
L.  R.  A.  470,  31  Pac.  201 ;  People  ex  rel.  AVic 
York  d  H.  R.  Co.  v.  Havemeyer,  47  How.  Pr» 
511;  Soon  Hing  v.  Crowley,  113  U.  S.  709, 
28  L.  ed.  1147,  5  Sup.  Ct.  Rep.  730;  Barbier 
T.  Connolly,  113  U.  S.  32,  28  L.  ed.  925,  5 
Sup.  Ct.  Rep.  357;  Minneapolis  d  8t.  L.  R. 
Co.  v.  Bcckirith,  129  U.  S.  26,  32  L.  ed.  585, 
«  Sup.  Ct.  Rep.  207. 

The  act  is  not  violative  of  §  32,  art.  1,  of 
the  Constitution,  for  a  tax  is  not  unconstitu- 
tional for  lack  of  uniformitv,  even  when  lev- 
led  for  local  purposes,  if  it  is  equal  and  uni- 
form throughout  the  taxing  district. 

Cook  v.  Port  of  Portland.  20  Or.  580,  13 
L.  R.  A.  533,  27  Pac.  263 ;  Chicago,  B.  d  Q. 
R.  Co.  V.  Otoe  County,  16  Wall.  676,  21  L. 
«d.  381. 

The  act  is  not  violative  of  §  23,  art.  4,  of 
the  Constitution,  nor  of  subdivisions  2  and 
7  thereof,  for  it  is  not  a  law  for  opening  or 
working  highways,  nor  a  local  or  special  law 
for  the  punishment  of  misdemeanors. 

Simon  v.  Xorthup,  27  Or.  488,  30  L.  R.  A. 
171,  40  Pac.  560;  Northern  Counties  Trust 
T.  Scars.  30  Or.  388,  35  L.  R.  A.  188,  41  Pac. 
1)31. 

The  act  is  not  violative  of  §  1,  art.  9,  of  the 
Constitution.  It  provides  for  an  equal  and 
uniform  rate  of  taxation  throughout  the  tax- 
inp"  district  constituted  by  the  act. 

l^ast  Portland  v.  Multnomah  County,  6 
Or.  62 ;  Cooley,  Const.  Lim.  494,  502. 

The  act  in  question  is  not  violative  of  § 
18,  art.  4,  of  the  Constitution.  It  is  not  for 
the  purpose  of  raising  a  revenue  within  the 
meaning  of  this  provision. 

Northern  Counties  Trust  v.  Sears,  30  Or. 
401,  35  L.  R.  A.  188,  41  Pac.  931 ;  Bronnfield 
▼.  Houser,  30  Or.  539,  49  Pac.  843;  United 
States  ex  rel.  Michels  v.  James,  13  Blatchf. 
^07,  Fed.  Cas.  No.  15,464:  Story,  Const.  § 
880;  United  States  v.  Norton,  91  U.  S.  569, 
23  L.  ed.  455;  United  States  v.  Hill,  123  U. 
S.  684,  31  L.  ed.  276,  8  Sup.  Ct  Rep.  308; 
United  States  v.  Broadhead,  127  U.  S.  212, 
32  L.  ed.  147,  8  Sup.  Ct.  Rep.  1191;  The 
Nashville,  4  Biss.  188,  Fed.  Cas.  No.  10,023; 
Dundee  Morig.  Trust  Invest.  Co.  v.  Parrish, 
11  Sawy.  92,  24  Fed.  200;  Mumford  v.  Sew- 
all,  11  Or.  67,  50  Am.  Rep.  462,  4  Pac.  585; 
Harper  v.  Elherion  Comrs.  23  Ga.  571;  Cur- 
si^  L.  R.  A. 


rycr  v.  Merrill,  25  Minn.  1,  33  Am.  Rep.  450; 
Fletcner  v.  Oliver,  25  Ark.  289. 

Mr.  R.  A.  Leiter,  with  Messrs.  Fenton 
Sc  Mnir,  for  respondent: 

The  act  violates  art.  4,  §  23,  particularly 
subdivisions  7  and  10,  of  the  Constitution, 
being  a  special  and  local  law  for  laying, 
opening,  and  working  on  highways,  and  for 
the  assessment  and  collection  of  taxes  for 
road  purposes. 

Maxwell  v.  Tillamook  County,  20  Or.  495, 
26  Pac.  803 ;  Manning  v.  Klippel,  9  Or.  367 ; 
Crawford  v.  Linn  County,  11  Or.  498,  5  Pac. 
738;  Northern  Counties  Trust  v.  Sears,  30 
Or.  397,  35  L.  R.  A.  188,  41  Pac.  931 ;  Smith 
V.  Grayson  County,  18  Tex.  Civ.  App.  153, 
44  S.  W.  921 ;  Healey  v.  Dudley,  5  Lans.  115 ; 
Simon  v.  Northup,  27  Or.  500,  30  L.  R.  A. 
171,  40  Pac.  560;  Wanser  v.  Hoos,  60  N.  J. 
L.  482,  38  Atl.  449:  People  ex  rel.  Clauson 
V.  Netchurgh  d  S.  PI.  Road  Co.  86  N.  Y.  7 ; 
Ferguson  v.  Ross,  126  N.  Y.  464,  27  N.  E. 
954;  Re  Heniiehcrger,  155  N.  Y.  425,  42  L. 
R.  A.  132,  50  N.  E.  61. 

The  act  violates  §  1,  art.  9,  of  the  Consti- 
tution, because  it  does  not  provide  a  uni- 
form and  equal  rate  of  assessment  and  taxa- 
tion, or  prescribe  regulations  so  as  to  secure 
just  valuation  for  taxation  of  the  property 
of  the  same  class  owned  by  all  citizens  of  the 
state. 

Bright  v.  McCullough,  27  Ind.  223 ;  Weeks 
V.  Milwaukee,  10  Wis.  243;  Knowlton  v. 
Rock  County  Supers.  9  Wis.  410;  Exchange 
Bank  v.  Bines,  3  Ohio  St.  1 ;  Smith  v.  Coun- 
tv  Comrs.  Ct,  117  Ala.  196,  23  So.  141; 
State  V.  Tucker,  56  S.  C.  516,  35  S.  E.  216; 
Kio\ca  County  Comrs.  v.  Dunn,  21  Colo.  185, 
40  Pac.  357 ;  Pittsburgh,  C.  d  St.  L.  R.  Co, 
v.  State,  49  Ohio  St.  189,  16  L.  R.  A.  380,  30 
N.  E.  435;  Zanesville  v.  Richards,  5  Ohio 
St.  589. 

The  act  violates  art.  1,  §  32,  in  that  it  im- 
poses taxation  which  is  not  equal  and  uni- 
form. 

Chicago  v.  Collitis,  175  111.  458,  49  L.  R.  A. 
408,  51  N.  E.  907 ;  Livingston  v.  Padncah,  80 
Ky.  057 :  Cooley,  Taxn.  2d  ed.  p.  227 ;  Sims 
V.  Jackson  Parish,  22  La.  Ann.  440. 

The  act  in  question  violates  §  20,  art.  1, 
of  the  Constitution  in  attempting  to  grant 
to  citizens  and  classes  of  citizens  privileges 
and  immunities  which,  upon  the  same  terms, 
do  not  belong  equally  to  all  citizens  of  the 
state. 

vhicago  Sanitary  Dist.  v.  Bernstein,  175 
111.  218,  51  N.  E.  720;  Devine  v.  Cook  County 
Comrs.  84  111.  591 ;  Lippman  v.  People,  175 
111.  106,  51  N.  E.  872;  Nichols  v.  Walter,  37 
Minn.  271,  33  N.  W.  800:  Dams  v.  Clark, 
106  Pa.  385;  Ayars*s  Appeal,  122  Pa.  266,2 
L.  R.  A.  577,  16  Atl.  356;  Wanser  v.  Hoos, 
60  N.  J.  L.  482,  38  Atl.  449:  Canfield  v.  Da- 
vies,  61  N.  J.  L.  26,  39  Atl.  357;  State  ex 
rel.  Richards  v.  Hammer,  42  N.  J.  L.  440; 
State,  Closson,  Prosecutor,  v.  Trenton  Bd.  of 
License  d  Excise,  48  N.  J.  L.  439,  5  Atl. 
323;  State,  Alshath,  Prosecutor,  v.  Phil- 
brick,  50  N.  J.  L.  581,  15  Atl.  579;  Atlantic 
City  Waterwo7^k8  Co.  v.  Consumers^  Water 
Co.  44  N.  J.  Eq.  431,  15  Atl.  581;  Lassen 
County  V.  Cone,  72  Cal.  388,  14  Pac.  100; 
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Rauer  ▼.  Williams,  118  Cal.  408,  50  Pac. 
601 ;  Pasadena  v.  Stimson,  91  Gal.  238,  27 
Pac.  604;  Darcy  y.  San  Jos6,  104  Cal.  642, 
38  Pac.  500;  Ex  parte  Jentzsch,  112  Cal. 
468,  32  L.R.  A.  664,  44  Pac. -803. 

The  act  violates  §  18,  art.  4,  of  the  Con- 
stitution. It  originated  in  the  senate,  be- 
ing senate  bill  143,  and  did  not  originate  in 
the  house  of  representatives.  The  said  act 
pretends  to  raise  revenue,  ana  is  a  revenue 
law. 

Northern  Counties  Trust  v.  Sears,  30  Or. 
401,  35  L.  R  A.  188,  41  Pac.  931;  Mumford 
V.  Setcally  11  Or.  67,  50  Am.  Rep.  462,  4  Pac. 
685;  Dundee  Mortg,  Trust  Invest,  Co,  v. 
Parrish,  11  Sawy.  92,  24  Fed.  200. 

Moore,  J.,  ddivered  the  opinion  of  the 
court: 

The  question  presented  for  consideration 
is  whether  the  act  of  the  legislative  assem- 
bly approved  February  18,  1899  (Laws  1899, 
p.  152),  imposing  in  certain  counties  a  tax 
of  $1.25  upon  bicydes,  contravenes  the  Con- 
stitution of  Uie  state,  thereby  rendering  any 
of  the  provisions  of  said  statute  void.  It 
may  be  safely  said  that  a  court  of  last  re- 
sort, in  construing  a  statate,  will  place  its 
decision  upon  other  grounds  if  possible, 
rather  than  to  annul  the  act  of  a  co-ordinate 
department  of  the  government;  the  rule  be- 
ing well  settled  in  this  state  that  an  act  of 
the  legislative  assembly  will  not  be  declared 
void,  m  whole  or  in  part,  unless  its  incom- 
patibility with  the  organic  law  is  apparent 
and  free  from  doubt,  every  reasonable  in- 
tendment being  invoked  to  uphold  the  validi- 
ty of  the  statute.  King  v.  Portland,  2  Or. 
146;  Cline  v.  Greentoood,  10  Or.  230;  Cresap 
V.  Gray,  10  Or.  345;  Crowley  V.  State,  11 
Or.  512,  6  Pac.  70;  Cook  v.  Port  of  Portland, 
20  Or.  580.  13  L.  R.  A.  533,  27  Pac.  263; 
Deane  v.  Willamette  Bridge  Co,  22  Or.  167, 
15  L.  R.  A.  614,  29  Pac.  440;  State  v.  Shaw, 
22  Or.  287,  29  Pac.  1028;  Umatilla  Irrig.  Co. 
v.  Barnhart,  22  Or.  389,  30  Pac.  37 ;  Simon 
V.  yorthup,  27  Or.  487,  30  L.  R.  A.  171,  40 
Pac.  660. 

The  opinion  of  Mr.  Chief  Justice  Marshall 
in  Marhury  v.  Madison,  1  Cranch.  137,  2 
L.  ed.  60,  has  forever  set  at  rest  the  prin- 
ciple that  a  written  constitution  enact^  by 
the  sovereign  power  is  the  supreme  law  of 
the  land,  and  binding  alike  upon  each  de- 
partment of  the  government,  and,  however 
delicate  the  task  may  be,  the  duty  of  de- 
claring the  supremacy  of  the  organic  law  is 
imposed  upon  the  judiciary  whenever,  in  an 
appropriate  manner,  the  repugnance  of  the 
statute  is  made  a  material  issue  by  a  party 
who  has  sustained,  or  will  incur,  injury  by 
its  enforcement.  Keeping  these  rules  of 
construction  in  view,  we  will  examine  the 
case  made  by  the  complaint,  in  which  it  is 
alleged,  inter  alia,  that  the  act  of  the  leg- 
islative assembly,  under  which  the  plain- 
tiff's bicycle  was  seized  and  detained,  vio- 
lates subdivision  7  of  §  23  of  art.  4  of  the 
Constitution  of  the  state. 

The  provision  of  the  organic  law,  invoked 
to  annul  the  act  in  question,  is  as  follows: 
"The  legislative  assembly  shall  not  pass  spe- 
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cial  or  local  laws  in  any  of  the  following 
enumerated  casee,  that  is  to  say:  .  •  • 
(7)  For  laying,  opening,  and  working  od 
highways,  or  for  the  election  or  appointment 
of  supervisors."  The  act  in  question,  the 
validity  of  which  is  challenged  by  the  judg- 
ment complained  of,  provides,  in  effect,  that 
the  county  court  or  board  of  county  commis- 
sioners of  each  county  shall,  on  or  before  the 
1st  day  of  March  of  each  year,  levy  a  special 
tax  of  $1.25  upon  each  bicycle  within  its  or 
tneir  jurisdiction,  except  such  as  are  kept 
for  sale^  and  have  not  been  sold,  loaned,, 
traded,  or  in  any  manner  previously  dis- 
posed of.  Section  1.  Immediately  after 
said  levy  the  sheriff  shaii  appoint  a  bicycle 
tax  collector  (§  2),  who  shall  collect  said 
tax,  and  issue  tags,  which  shall  be  attached 
to  the  bicycles  of  the  persons  paying  the 
taxes  thereon.  Section  4.  The  absence  of 
such  tag  from  any  bicycle  is  deemed  prima 
facie  evidence  that  the  tax  has  not  been 
paid,  and  upon  the  discovery  thereof  the  tax 
collector  may  seize  and  hold  all  such  bicy- 
cles until  said  tax  and  the  further  sum  of  $1 
as  a  fine  have  been  paid.  Section  5.  For 
the  collection  of  said  tax  there  shall  be  al- 
lowed not  to  exceed  25  cents  .of  each  and 
every  tax  collected.  Section  8.  The  money 
collected  in  pursuance  of  the  levy  of  said 
tax  shall  be  deposited  in  the  county  treas- 
ury, and  known  as  the  "path  fund,"  which 
shall  be  used  to  construct,  maintain,  and  re- 
pair, along  the  public  highways,  "and  such 
other  places  as  may  be  thought  advisable 
by  the  county  court  or  board  of  county  com- 
missioners within  the  county,  such  suitable 
paths  for  the  use  of  bicycles  and  pedestrians 
as  may  be  determined  upon  by  the  county 
court  or  board  of  county  Commissioners.*' 
Section  9.  "The  provisions  of  this  act  shall 
not  apply  to  the  counties  of  Baker,  Clatsop,. 
Coos,  Crook,  Curry,  Douglas,  Gilliam,  Grants 
Harney,  Josephine,  Klamath,  Lake,  Lane, 
Lincoln,  Linn,  Malheur,  Morrow,  Polk. 
Sherman,  Union,  Umatilla,  Wallowa,  and 
Wheeler."     Section  13. 

As  a  preliminary  matter,  it  is  important 
to  consider  whether  the  burden  thus  im- 
posed upon  bicycle  owners  is  a  tax  or  a 
license;  for,  if  the  latter,  it  is  not  inhibited 
by  the  provisions  of  the  organic  act  relied 
upon,  the  courts  generally  holding  that  the 
constitutional  requirement  as  to  uniformity 
of  taxation  has  no  reference  to  the  taxation 
of  occupations.  Ex  parte  Montgomery^  64 
Ala.  463 ;  Ex  parte  Mirande,  73  Cal.  365,  14 
Pac.  888;  Baker  v.  Cincinnati,  11  Ohio  St. 
534.  The  legislative  assembly  has  referred 
to  the  levy  as  a  tax,  but  the  descriptive  des- 
ignation is  unimportant;  for  the  object 
sought  to  be  attained  by  the  enactment  must 
determine  the  character  of  the  exaction.  Ear 
parte  Gregory,  20  Tex.  App.  210,  54  Am. 
Rep.  516.  "The  distinction  between  a  de- 
mand of  money,  under  the  police  power,  and 
one  made  under  the  power  to  tax,"  says 
Judge  Cooley,  "is  not  so  much  one  of  form 
as  of  substance.  The  proceedings  may  be 
the  same  in  the  two  cases,  thou«rh  the  pur- 
pose is  essentially  different.  The  one  is 
made  for  regulation,  and  the  other  for  reve- 
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Due.  If,  therefore,  the  purpose  is  evident  in 
any  particular  instance,  there  can  l>e  no  dif- 
ficulty in  classifying  the  case;,  and  referring 
it  to  the  proper  power."  Cooley,  Taxn.  390. 
It  was  held,  in  the  case  of  Re  Wan  Yin,  10 
Sawy.  .532,  22  Fed.  701,  that  whenever  it  is 
manifest  that  the  fee  for  a  license  to  con- 
duct an  occupation  is  suhstantially  in  ex- 
cess of  the  sum  necessary  to  cover  the  cost 
of  issuing  the  license  and  the  incidental  ex- 
penses attending  the  regulation  of  the  bui«i- 
ness,  the  burden  is  a  tax,  and  not  a  license. 
So,  too,  in  8t.  Paul  v.  Traeger,  25  Minn. 
248,  33  Am.  Rep.  462,  the  common  council 
of  St.  Paul  having  passed  an  ordinance  re- 
quiring a  license  fee  of  $25  from  every  ped- 
dler of  vegetables  in  the  streets  of  the  city, 
and  no  regulation  or  restraint  having  been 
imposed  upon  the  manner  of  conducting  the 
business,  it  was  held  that  the  exaction,  be- 
ing so  much  in  excess  of  the  reasonable  ex- 
pense of  issuing  the  license,  was  a  tax  lev- 
ied upon  the  business  for  revenue.  ''It  is 
therefore  conclusive,"  says  Mr.  Tiedeman,  in 
his  work  on  State  and  Federal  Ck)ntrol  of 
Persons  and  Property  (vol.  1,  p.  495),  in 
commenting  upon  the  distinction  between 
a  tax  and  a  licenee,  "that  the  general  re- 
quirement of  a  license,  for  the  pursuit  of 
any  busineos  that  /is  not  dangerous  to  the 
public,  can  only  be  justified  as  an  exercise 
of  the  power  of  taxation,  or  the  requirement 
of  a  compensation  for  the  enjoyment  of  a 
privilege  or  franchise."  The  production  of 
a  revenue,  however,  is  not  conclusive  evi- 
dence of  an  exercise  of  the  taxing  power; 
for  it  has  been  held  that  the  legislative  as- 
sembly may  authorize  municipal  corpora- 
tions to  issue  licenses  which  incidentally 
result  in  securing  revenue.  Cooley,  Const^ 
Lini. .  5th  ed.  *201 ;  Ex  parte  Mirwnde,  73 
Cal.  305,  14  Pac.  888;  Leavenworth  v.  Booth, 
15  Kan.  627;  Vanaant  v.  Harlem  Stage  Co. 
50  Md.  330;  State,  Flanagan,  Prosecutor,  v. 
Plainfield,  44  N.  J.  L.  li8;  State  v.  Bean, 
91  N.  C.  554.  The  use  of  a  bicycle  by  its 
owner  as  a  means  of  cheap  and  speedy  loco- 
motion in  attending  to  his  business  or  pro- 
motinpr  his  enjoyment  by  reasonable  exer- 
cise, thereby  contributing  to  his  health  and 
prolonging  his  life,  cannot  well  be  classed  as 
an  occupation;  and  if  it  were  it  is  not  nec- 
essarily dangerous  to  the  public,  unless  the 
absence  of  noise  in  its  operation,  and  con- 
sequent liability  to  come  in  conta<!t  with  pe- 
destrians, make  it  so.  The  act  in  que«tion 
does  not  attempt,  in  any  manner,  to  regulate 
the  speed  of  bicycles,  or  to  require  a  bell  to 
be  attached  thereto  to  be  rung  when  ap- 
proaching travelers,  or  to  carry  a  lighted 
lantern  at  night  to  avoid  collisions,  and 
hence  it  cannot  be  said  that  the  statute  was 
enacted  for  protection. 

Whatever  the  rule  may  be  in  respect  to 
the  granting  of  licenses  which  incidentally 
result  in  producing  a  revenue,  or  the  law  in 
relation  to  the  authority  of  a  municipal  cor- 
poration in  the  maintenance  of  its  streets, 
it  cannot  reasonably  be  inferred  that  the 
burden  imposed  by  the  act  in  question  was 
an  exercise  of  the  police  power  of  the  state; 
for  the  use  of  a  bicycle  does  not  necessarily 
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tend  to  the  destruction  of  the  high  way  s« 
We  do  not  wish  to  be  understood  as  intimat- 
ing that  the  sum  of  $1  more  than  the  cost 
of  executing  the  necessary  receipts  and  sup- 
plying the  requisite  tags  is  an  unreasonable 
exaction,  but,  inasmuch  as  that  sum  is  set 
apart  from  each  collection  as  a  fund  for  the 
purpose  of  constructing  and  maintaining  bi- 
cycle paths^  it  is  evident,  we  think,  from  a 
consideration  of  the  entire  act,  that  it  was 
primarily  designed  as  a  means  of  raising 
revenue,  and  the  burden  thus  imposed  must 
therefore  be  treated  as  a  tax,  and  not  a  li- 
cense. 

Referring  to  the  principal  objection  urged 
against  the  statute,  it  will  be  seen  that  the 
act  applies  only  to  the  counties  of  Benton, 
Clackamas,  Columbia,  Jackson,  Marion, 
Multnomah,  Tillamook,  Wasco,  Washington, 
and  Yamhill,  and  hence  the  first  inquiry 
which  is  naturally  evoked  by  the  clause  of 
the  Constitution  to  which  attention  has  been 
called  is  whether  the  act  under  consideration 
is  a  local  law.  A  local  act  is  confined  in  its 
operation  to  the  property  and  persons  of  a 
limited  portion  of  the  state.  People  v. 
(rSrien,  38  N.  Y.  193.  "A  local  act,"  says 
Earl,  J.,  in  People  ex  rel.  Clauson  v.  "Sexo- 
hurgh  d  8.  PI  Road  Co,  86  N.  Y.  1,  "is  one 
operating  only  within  a  limit^id  territory  or 
specified  locality."  In  Maanoell  v.  Tilla- 
mook County,  20  Or.  495,  26  Pac.  803,  Mr. 
Justice  Lord,  in  defining  the  term,  says: 
"Statutes  are  sometimes  distinguished  as 
general  or  local,  according  to  whether  they 
are  intended  to  operate  throughout  the  en- 
tire jurisdiction,  or  only  within  a  single 
county  or  other  division  or  place.  A  law 
which  applies  only  to  a  limited  part  of  the 
state,  and  the  inhabitants  of  that  part,  is 
local."  The  provisions  of  the  bicycle  tax 
law  are  operative  only  in  ten  of  the  thirty- 
three  counties  of  the  state,  and,  under  the 
definition  of  the  term  as  adopted  by  this  and 
other  courts  of  last  resort,  the  act  in  ques- 
tion is  undoubtedly  a  local  law. 

The  next  inquiry  is  whether  the  act  pro- 
vides for  laying,  opening,  or  working  en 
highways.  A  way  may  be  public,  though 
suitable  onlv  for  footmen  and  horses,  or 
when  not  suitable  for  all  carriages  {King 
V.  Salop  County,  13  East,  95;  King  v. 
Lyon,  5  Dowl.  &  R.  497;  Tyler  v.  Sturdy, 
108  Mass.  196;  Boston  d  A.  R.  Co.  v.  Boston, 
140  Mass.  87,  2  N.  E.  943)  ;  and  hence  a  bi- 
cycle path  is  a  highway  for  bicyclists  and  pe- 
destrians. It  will  be  remembered  that  §  9 
of  the  act  in  controversy,  not  only  author- 
izes the  construction  of  bicycle  paths  along 
the  public  highways,  but  also  in  such  other 
places  as  may  be  thought  advisable  by  the 
county  court  or  board  of  county  commis- 
sioners. If  the  construction  of  a  bicycle 
path  along  the  public  highway  be  deemed  a 
reasonable  use  of  an  existing  right  (Simon 
V.  yorthup,  27  Or.  487,  30  L.  R.  A.  171,  40 
Pac.  560)  the  location  of  these  paths  in  such 
other  places  as  may  be  thought  advisable  by 
the  county  court  or  board  of  county  commis- 
sioners would  seem  to  be  the  laying  out  of 
a  highway  by  means  of  a  local  law,  which  is, 
in  that  respect,  at  least,  inhibited  by  the 
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ConBtitution  {3faxtrcll  v.  Tillamook  County y 
20  Or.  495,  26  Pac.  803) .  But,  however  this 
may  be.  the  question  is  not  necessarily  in- 
volved herein;  for  it  does  not  appear  that 
liny  portion  of  the  fund  arising  from  the  bi- 
cycle tax  was  being  expended  in  laying  out 
paths  in  any  other  places  than  along  the 
public  highway. 

It  is  alleged  in  the  complaint  that  the  act 
in  question  is  violative  of  §  1  of  art.  9  of  the 
Constitution,  which,  so  far  as  applicable 
herein,  is  as  follows:  "The  legislative  as- 
sembly shall  provide  by  law  for  uniform  and 
equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,"  etc.  The 
value  of  the  bicycle  the  possession  of  which 
Ss  sought  to  be  recovered  in  this  action  is 
alleged  to  be  the  sum  of  $10.  The  tran- 
script does  not  show  whether  the  value  thus 
alleged  is  greater  or  less  than  ordinary 
prices  charged  for  bicycles  by  dealers  there- 
in, but,  as  the  use  of  these  vehicles  must 
tend  to  their  destruction,  we  think  it  may 
bo  safely  assumed  that  the  price  of  a  bicycle 
depends  upon  it*  age,  pattern,  condition, 
workmanship,  and  the  material  of  which  it 
is  composed,  and  that  its  value,  being  de- 
pendent upon  so  many  elements,  must  nec- 
essarily be  variant.  The  act  under  consid- 
eration imposes  a  tax  of  $1.25  upon  each 
bicycle  in  use,  irrespective  of  its  value,  and 
it  remains  to  be  seen  whether  such  a  bur- 
den is  equal  and  uniform.  In  Bright  v.  Mc- 
Cullough,  27  Ind.  223,  under  a  clause  of  the 
Constitution  of  Indiana  prescribing  that  the 
general  assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  per- 
sonal, etc.,  it  was  held  that  a  specific  tax 
of  1  cent  on  ea<?h  acre  of  taxable  land  in  a 
certain  township,  levied  in  pursuance  of  an 
act  of  the  general  assembly,  which  pretended 
to  authorize  the  assessment  of  a  tax  not  to 
exceed  1^  cents  on  each  acre  of  taxable  land 
for  road  purposes,  was  inhibited  by  the  or- 
ganic law  of  that  state.  In  Smith  v.  County 
Comrs.  Ct.  117  Ala.  196,  23  So.  141,  it  was 
held  that  an  act  of  the  legislative  assembly 
le^7'ing  a  tax  of  $1  per  annum  upon  each 
road  wagon  in  Marshall  county,  for  the  ben- 
"^fit  of  the  public  roads,  violated  the  consti- 
tutional provision  of  Alabama  prescribing 
that  all  taxes  shall  be  assesr»ed  in  exact  pro- 
portion to  the  value  of  such  property.  In 
Kioira  County  Comrs.  y.  Dunn,  21  Colo.  185, 
40  Pac.  357,  it  was  held  that  an  act  of  the  leg. 
Sslative  assembly  of  Colorado,  providing  that 
nonresidents  grazing  cattle  in  any  county  of 
that  state  should  pay  50  cents  per  head 
therefor  in  lieu  of  taxes,  was  void,  as  being 
in  conflict  with  the  Constitution  of  that 
state,  which  prescribed  that  all  taxes  should 
be  uniform.  In  Pittsburgh,  C.  d  St,  L.  R, 
Co.  V.  State,  49  Ohio  St.  189,  16  L.  R.  A. 
380,  30  N.  E.  435,  it  was  held  that  an  act 
of  the  legislature  of  Ohio,  req^uiring  every 
corporation  or  company  operating  any  part 
of  a  railroad  within  the  state  to  pay  the 
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commissioner  of  railroads  and  telegraphs  a 
fee  of  $1  per  mile  for  each  mile  of  track 
operated  within  the  state,  contravened  the 
Constitution  of  that  state,  which  declared 
that  laws  should  be  passed  taxing  by  a  uni- 
form rule  all  moneys,  credits,  investments, 
and  also  all  real  and  personal  property,  ac- 
cording to  its  true  value  in  money.  The 
value  of  all  bicycles  not  being  the  same,  th<* 
tax  of  $1.25  levied  upon  each  destroys  the 
required  uniformity  in  the  assessment,  antl 
renders  the  rate  of  taxation  unequal,  so 
that  the  tax  in  this  respect  violates  the  con- 
stitutional provision  above  quoted. 

It  is  also  alleged  in  the  complaint  that  the 
act  in  question  contravenes  §  32  of  art.  1 
of  the  organic  law,  which  reads  as  foUow^s: 
"No  tax  or  duty  shall  be  imposed  without 
the  consent  of  the  people  or  their  represen- 
tatives in  the  legislative  assembly;  and  all 
taxation  shall  be  equal  and  uniform."  Tlie 
statute  makes  it  the  duty  of  the  assessor 
of  each  county  to  procure  from  the  county 
clerk  a  blank  assessment  roll  at  the  proper 
time,  and  to  assess  every  person  in  the 
county  in  which  he  resides,  on  the  1st  day 
of  March  of  the  year  w^hen  the  assessment 
shall  be  made,  for  real  and  personal  property 
then  owned  by  him  within  such  county. 
Laws  1893,  p.  6.  Invoking  the  presumption 
that  official  duty  has  been  regularly  per- 
formed [Hill's  Anno.  Laws  (Or.)  §  776, 
subd.  15],  plaintiff's  bicycle  was  assessed 
for  the  year  1900,  thereby  rendering  him 
personally  liable  for  tne  state,  county, 
school,  and  other  taxes  imposed  thereon. 
In  Johnston  v.  Macon,  62  Ga.  645,  it  was 
held  that  the  city  of  Macon,  having  taxed 
the  property  of  the  people  doing  business 
therein,  did  not  prohibit  the  imposition  of 
a  special  tax  upon  the  business  of  such  per- 
sons, but  that  a  tax  on  a  wagon  kept  for 
private  use,  and  not  employed  in  the  busi- 
ness of  its  owner,  was  not  a  tax  on  the  busi- 
ness, but  on  the  property,  rendering  such 
tax  void  on  account  of  its  duplicity.  In  Ltt>- 
ingston  v.  Paducah,  80  Ky.  656,  it  was  held 
that  a  specific  tax  imposed  upon  all  vehicles 
used  in  conducting  or  in  connection  with  the 
regular  business  of  the  person  or  persons  so 
running  such  vehicles  was  a  proper  exercise 
of  the  power  to  license  an  occupation,  but 
that  the  statute  pretending  to  authorize  the 
common  council  of  the  city  of  Paducah  to 
impose  a  tax  upon  all  vehicles  kept  for  fam- 
ily use,  and  which  property  had  been  regu- 
larly assessed  and  was  liable  to  ad  valorem 
taxes,  was  a  double  taxation  of  that  class  of 
property,  rendering  the  clause  of  the  charter 
in  that  respect  void.  So,  too,  in  Chicago  v. 
Collins,  175  III.  445,  49  L.  R.  A.  408,  51  N. 
E.  907,  it  was  held  that  an  ordinance  passed 
\n  pursuance  of  a  clause  of  the  city  charter 
authorizing  the  common  council  to  regulate 
the  use  of  the  streets,  whereby  a  license  fee 
was  imposed  upon  all  bicycles  irrespective 
of  their  value,  and  used  for  private  purposes 
exclusively  as  a  means  of  locomotion,  and 
which  had  been  regularly  assessed,  and  the 
owners  thereof  made  liable  for  taxes  there- 
on, was  double  taxation,  and  therefore  void. 
The  exaction  of  $1.25  imposed  upon  all  bi- 
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cycles,  in  addition  to  the  ad  valorem  tax 
levied  thereon,  subjects  such  property  to  a 
burden  from  which  other  classes  are  exempt, 
and  in  this  respect  the  double  tax  contra- 
venes the  clause  of  the  Constitution'last  ad- 
verted to. 

From  these  considerations,  it  follows  that 
the  judgment  is  affirmed. 


Barbara  STAGER,  Respt, 

V. 

TROY  LAUNDRY  COMPANY,  Appt. 


( 


Or. 


) 


1*  A  servant  operating  a  mangle  la  a 
laundry  does  not,  as  matter  of  lai^, 
nuannie  the  risk  of  her  hand  pasRing  un- 
der the  guard  rail  into  the  rollers,  where  the 
rail  is  adjusted  by  the  employer  so  as  to  af- 
ford some  protection,  the  employee  is  forbid- 
den to  interfere  with  the  adjustment,  and  the 
Improper  adjustment  is  not  obvious. 

2.  Iflmornnce  of  an  employer  of  the 
tecUntcal  mechanism  of  a  niachlne, 
which  prevents  his  releasing  an  employee 
who  has  been  caught  therein  through  his  own 
negligence,  as  quiclcly  as  he  otherwise  could 
have  done,  whereby  the  injury  to  the  employee 
Is  aggravated,  will  not  render  him  liable  for 
the  injury  if  he  did  all  he  could  to  efTect  the 
release. 

(January  28,  1901.) 

k  PPEAL  by  defendant  from  a  judgment 
iX  of  the  Circuit  Court  for  Multnomah 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Reversed. 

Statement  by  Wolvepton,  J.: 

This  is  an  action  to  recover  damages  for 
injuries  received  by  plaintiff  while  in  the 
employ  of  the  defendant,  and  engaged  in  the 
service  of  feeding  textile  fabrics  through  a 
mangle  for  the  purpose  of  drying  and 
smoothing  them.  The  action  is  based  upon 
the  alleged  negligence  of  the  managing 
agents  of  the  defendant,  in  adjusting  or  plac- 
ing the  guard  plate  too  high,  thereby  allow- 
ing too  much  space  or  too  large  an  opening 
between  the  guard  and  the  table,  and  in 
their  want  of  knowledge  touching  the  mech- 
anism of  the  machine,  particularly  in  the 
use  of  the  tension  screws  for  raising  and 
lowering  the  rollers  upon  the  cylinder.  The 
defense  is  tliat  the  danger  was  obvious  and 
incident  to  the  service  in  which  the  plaintiff 
was  engaged,  the  risk  was  one  which  she  as- 
sumed in  her  employment,  and  therefore 
that  the  defendant  is  not  liable  for  the  in- 
jury   sustained.     Judgment    was     for     the 


plaintiff,  and  the  defendant  appeals.    John 
Tait,   a  witness  in  behalf  of  the  plaintiff, 
testified,  in  substance,  that  he  was  manager 
of  the  company,  and  had  been  for  four  and 
one-half    years;    that    it    had    a    machine, 
known  as  the  "Wendell  Annihilator,"  in  op- 
eration   twelve    days    before    the    accident, 
which  occurred  May   14,   1898;    that  what 
knowledge  he  had  of  the  machine  was  ob- 
tained from  seeing  it  set  up  by  the  agent, 
who  was  a  practical  man  m  the  business, 
and  from  seeing  one  of  the  same  make  oper- 
ated for  an  hour  in  San  Francisco,  but  that 
there  were  other  machines  built  practically 
upon  the  same  principle,  with  which  he  had 
had  experience  for  the  last  ten  years.     The 
plaintiff  testified:     That  she  had  been  liv- 
ing in  Portland  about  twenty-three  years, 
had  been  in  the  employ  of  the  laundry  com- 
pany four  years,  and  at  the  time  of  the  ac- 
cident was  feeding  the  Wendell  Annihilator. 
That  her  fingers  came  in  contact  with  the 
rollers,  and,  because  the  guard  was  no  pro- 
tection whatever,  it  allowed  her  hand  to  get 
caught,  so  that  it  was  burned  and  crushed. 
That,  if  the  guard  had  been  any  protection, 
it  would   have  skinned   the  whole  back  of 
her  hand  before  it  could  have  come  in  be- 
tween the  rollers,  and  that  the  guard  should 
not  have  been  any  higher  than  would  allow 
a  sheet  or  tablecloth  to  go  through.     That 
after  her  hand  was  in  there  was  plenty  of 
help  present,  but  they  did  not  know  how  to 
release  her.     That  Mr.   Sherman,  president 
of    the    company,  afterwards  said    that,  if 
they  had  properly  understood  the  machine, 
her"  hand   would   not  have  been  burned   so 
badly ;  that  the  machine  was  a  new  one,  and 
thev*  did  not  fullv  understand  it,  and  aftor 
examination   he   found   it  could   have  been 
loosened  quicker  if  he  had  known  how  to  do 
it.     That,  in  her  estimation,  the  guard  rail 
was  too  high,  and  allowed  her  hand  to  get 
caught  in  the  machine,  and,  if  it  had  been 
any  protection,  the  accident  would  not  have 
happened.     That  she  could  not  say  just  how 
high  the  guard  was,  but  it  should  not  have 
been  any  higher  than  was  necessary  to  let 
the  fabrics  go  under.     That  her  hand  was  in 
the  mangle  from  three  to  five  minutes,  and 
before  she  could  be  released  they  had  to  get 
a  crowbar  and  pry  the  roller  up.     That  she 
had  been  operating  the  mangle  about  two 
weeks.     On   cross-examination   she  testified 
that  she  had  worked  on  other  mangles  used 
by  the  company  five  or  ten  minutes  at  a 
time,  off  and  on,  during  her  employment; 
that  these  were  not  protected,  and  she  did 
not  realize  the  danger  with  this  machine, 
because  there  was  a  guard  rail  for  protec- 
tion ;  that  during  the  time  she  was  at  work 
the  guard  was  taken  off  for  about  an  hour, 
at   the   request  of  her   immediate   superin- 


Sfyrji. — For  some  cases  on  the  general  rule 
as  to  assumption  of  rislc  by  servant,  see  notes 
to  Folev  V.  Pettce  Mach.  Works  (Mass.)  4  L.  R. 
A.  51 ;  Hunter  v.  New  Yorlc,  O.  &  W.  R.  Co.  (N. 
Y.)  6  L.  R.  A.  24G :  Georgia  P.  R.  Co.  v.  Dooly 
(Ga.)  12  L.  R.  A.  342;  and  Kehler  v.  Schwenk 
(Pa.)  13  L.  R.  A.  374 ;  also  Coyle  v.  A.  A.  Grif- 
flng  Iron  Co.  (N.  J.  L.)  47  L.  R.  A.  147. 

For  earlier  cases  In  this  series  as  to  assump- 

53  L.  K.  A. 


tion  of  risk  from  unsafe  machinery,  see  Dart- 
mouth Spinning  Co.  v.  Achard  (Ga.)  6  L.  R.  A. 
190;  Roux  V.  Blodgett  &  D.  Lumber  Co.  (Mich.) 
13  L.  R.  A.  728:  Hinckley  v.  Horazdowskl 
(111.)  8  L.  R.  A.  400;  Knisley  v.  Pratt  (N.  Y.) 
32  L.  R.  A.  367;  Illinois  Steel  Co.  v.  Mann 
(111.)  40  L.  R.  A.  781:  and  O'Maley  v.  South 
Boston  Gaslight  Co.   (Mass.)   47  L.  R.  A.  161. 
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tendent,  and  with  Mr.  Shermans  consent, 
but  when  Mr.  Tait  came  bexik  he  said  it  wad 
too  dangerous,  and  directed  it  to  be  put 
back;  that  the  machine  worked  about  the 
same  with  the  guard  off  as  with  it  on,  all 
the  difference  being  that  in  the  one  case  the 
goods  passed  directly  between  the  rollers, 
and  in  the  other  they  pasi^  beneath  the 
guard;  that  her  hand  rested  up  against  the 
guard,  but  in  no  way  touched  it  while  it 
went  under ;  that,  from  her  information,  the 
guard  was  adjusted  by  tension  screws;  that 
Mr.  Sherman  had  charge  of  it,  and  the  op- 
erators were  not  permitted  to  change  the 
adjustment.  Reuben  Francis  described  the 
important  features  of  the  mangle.  It~  con- 
sists of  a  large  cylinder,  8  feet  long  and  4 
feet  in  diameter,  heated  by  steam,  above 
which  revolves  a  set  of  small  rollers.  A  ta- 
ble is  arranged  in  front,  and  against  the  cyl- 
inder; and  a  guard  plate,  consisting  of  an 
iron  bar  convex  in  form,  1|  inches  in  width, 
the  length  of  the  machine,  attached  at  the 
ends  by  means  of  bolts  passing  through 
slots,  so  as  to  be  adjustable,  is  placed  in 
front  of  the  line  of  contact  between  the  cyl- 
inder and  the  first  roller.  At  the  time  wit- 
ness saw  it  the  lower  edge  was  set  about 
an  inch  and  a  half  above  the  table,  and 
about  the  same  distance  from  the  aperture 
or  line  of  contact,  the  oval  side  being  to- 
'  wards  the  operator.  When  the  mangle  is 
in  motion  the  cylinder  revolves  upward  from 
the  operator,  and  the  rollers  towards  him. 
The  fabrics  are  fed  to  the  machine  under 
the  guard  rail.  Thence  they  come  in  con- 
tact with  the  cylinder,  which  carries  them 
upward  between  the  rollers,  and  are  dried 
and  ironed  by  the  heat  and  pressure  applied. 
This  is,  in  substance,  all  the  evidence  mtro- 
duced  by  the  plaintiff.  When  she  rested 
her  case,  defendant  moved  for  a  nonsuit, 
which  was  overruled,  and  such  action  of  the 
court  is  assigned  as  error. 

Messrs,  Dolpli,  Mallory,  Sinioii,  ft 
Gearin,  for  appellant: 

Where  the  negligence  of  the  plaintiff  is 
the  proximate  cause  of  the  injury  there  can 
be  no  recovery. 

Grant  v.  Baker,  12  Or.  333,  7  Pac.  318; 
Moakler  v.  Willamette  Valley  R.  Co.  18  Or. 
102,  6  L.  R.  A.  666,  22  Pac  948;  Haase  v. 
Oregon  R,  d  Na/v.  Co.  19  Or.  363,  24  Pac. 
238;  Pyle  v.  Ckurk,  25  C.  0.  A.  190,  49  U.  S. 
App.  200,  79  Fed.  744;  Bunnell  v.  Rio 
Grande  Western  R.  Co,  13  Utah,  314,  44 
Pac  930;  Payne  v.  Chicago  d  A.  R,  Co.  129 
Mo.  406,  30  S.  W.  148,  31  S.  W.  888;  Guth- 
rie V.  Missouri  P.  R.  Co.  61  Neb.  746,  71  N. 
W.  723 ;  Beach,  Contrib.  Neg.  S  35,  p.  46. 

A  servant  assumes  all  the  risks  ordinarily 
incident  to  his  employment,  and  also  all  ad- 
ditional or  unusual  risks  which  he  may 
knowingly  and  voluntarily  undertake,  and 
all  obvious  risks. 

Broum  v.  Oregon  Lumber  Co.  24  Or.  316, 
33  Pac  657 ;  Stone  v.  Oregon  City  Mfg.  Co. 
4  Or.  52;  Gibson  v.  Oregon  Short  Line  R. 
Co.  23  Or.  493,  32  Pac.  295 ;  O'Hare  v.  Keel- 
er,  22  App.  Div.  191,  48  N.  Y.  Supp.  376; 
Norfolk  Beet  Sugar  Co.  v.  Preuner,  55  Neb. 
63  L.  R.  A. 


656,  75  N.  W.  1097 ;  Collins  v.  LacotUd  Car 
Co.  68  N.  H.  196,  38  Atl.  1047 ;  Ruchinski^ 
V.  French,  168  Mass.  68,  46  N.  E.  417;  Wil- 
son V.  Massachusetts  Cotton  Mills,  169 
Mass.  6f,  47  N.  E.  606;  Cmieleioski  v.  Mol- 
lenhoAier  Sugar  Ref.  Co.  11  App.  Div.  Ill, 
42  N.  Y.  Supp.  936;  Batterson  v.  Chicago  d 
G.  T.  R.  Co.  63  Mich.  125,  18  N.  W.  584; 
Womiell  V.  Maine  C.  R.  Co.  79  Ma  397,  10 
Atl.  49;  Bailey,  Master's  Liability  for  In- 
juries to  Servant,  p.  158;  Deisenrieter  v. 
Kraus-Merkel  Malting  Co.  97  Wis.  279,  72 
N.  W.  736;  Luebke  v.  Berlin  Mach.  Works, 
88  Wis.  4-12,  60N.  W.  711. 

Upon  the  facts  as  shown  by  the  record  in 
this  case  appellant's  motion  for  a  nonsuit 
should  have  been  allowed. 

Scott  V.  Oregon  R.  d  Nav.  Co.  14  Or.  211, 
13  Pac.  98 ;  McPherson  v.  Pacific  Bridge  Co, 
20  Or.  486,  26  Pac.  660;  Bogenschutz  v* 
Smith,  84  Ky.  330, 1  S.  W.  578 ;  Johnson  v. 
Chesapeake  d  O.  R.  Co.  36  W.  Va.  73,  14  S. 
E.  432;  Nutt  V.  Southern  P.  Co.  25  Or.  291, 
35  Pac.  653;  Walsh  v.  Commercial  Steant^ 
Imindry  Co.  11  Misc.  3,  31  N.  Y.  Supp.  833; 
Connolly  v.  Eldredge,  160  Mass.  566,  36  N. 
E.  469 ;  Crowley  v.  Pacific  Mills,  1 48  Mass. 
228,  19  N.  E.  344;  Greef  Bros.  v.  Broton,  7 
Kan.  App.  394,  61  Pac.  926;  Loiccock  v. 
Franklin  Paper  Co.  169  Mass.  313,  47  N.  E. 
1000;  O'Connor  v.  Whittall,  169  Mass.  663, 
48  N.  E.  844;  Hickey  v.  Taaffe,  105  N.  Y. 
26,  12  N.  PJ.  286 ;  Hoyle  v.  Excelsior  Steam 
Laundry  Co.  95  Ga.  34,  21  S.  E.  1001;  Jon€9 
V.  Roberts,  67  111.  App.  56 ;  Coffey  v.  Chapal, 

19  N.  Y.  S.  R.  61,  2  N.  Y.  Supp.  648:  Ber- 
ger  v.  St.  Paul,  M.  d  M.  R.  Co.  39  Minn.  78, 
38  N.  W.  814;  Chandler  v.  Atlantic  Coast 
ElectHc  R.  Co.  61  N.  J.  L.  380,  39  Atl.  674 ; 
Disano  v.   A'eic  England   Steam  Brick   Co. 

20  R.  I.  452,  40  Atl.  7 ;  Linton  Coal  d  Min. 
Co.  v.  Persons,  15  Ind.  App.  69,  43  N.  E. 
651. 

Mr.  Henry  £•  MoGinn  for  respondent. 

WoWerton,  J.,  delivered  the  opinion  of 
the  court: 

A  servant  is  understood  to  assume  the  or- 
dinary risks  incident  to  the.particular  serv- 
ice in  which  he  voluntarily  enga^res,  to  the 
extent  those  risks  are  known  to  him  at  the 
time  of  his  employment,  or  should  be  readily 
discernible  to  a  person  of  his  age  and  capMic- 
ity  in  the  exercise  of  ordinary  care  and 
prudence.  Where  tne  employment  is  obvi- 
ously dangerous  and  hazardous,  and  con- 
ducted in  a  way  fully  known  to  the  servant 
at  the  outset,  he  assumes  the  risk  incident 
to  the  conduct  in  that  way  or  manner,  al- 
though a  safer  method  was  known  or  could 
have  been  adopted.  Shearm.  &  Redf.  Neg. 
5th  ed.  §  185.  Ck>mpensation  is  supposed  to 
be  adjusted  with  reference  to  the  hazardous 
nature  of  the  service,  and  the  employment 
is  entered  upon  with  a  view  to  the  discharge 
of  a  particular  duty;  hence  the  risks  inci- 
dent are  assumed  by  an  implied  stipulation 
under  the  employment.  The  same  consid- 
erations, however,  do  not  apply  to  risks 
which  arise  subsequent  to  the  employment 
and  during  the  course  of  the  servica  These 
the  employee  may  avoid  by  quitting  the  serv- 
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ice.  If  he  voluntarily  continues,  however, 
without  complaint  or  objection,  after  knowl- 
edge or  notice  of  their  existence,  under  con- 
ditions by  which  he  is  chargeable  with  an 
appreciation  of  the  danger,  and  where  ordi- 
nary prudence  would  require  of  him  a  dif- 
ferent coui'se,  he  is  held  also  to  take  upon 
himself  the  responsibility  entailed  by  the 
risk  he  continues  to  incur;  and  this  applies 
to  perils  engendered  by  defects  in  applian- 
•ces  due  to  the  master's  fault.  Shearm.  & 
Rcdf.  Neg.  5th  ed.  §§  209,  209o.  The  rule  is 
clearly  steted  by  Mr.  Justice  Devens  in  Leary 
V.  Boston  dA.H.  Co.  139  Mass.  580,  584,  52 
Am.Rep.  733,2  N.  E.  115,116.  He  says:  "The 
servant  assumes  the  dangers  of  the  employ- 
ment to  which  he  voluntarily  and  intelligent- 
ly consents,  and,  while  ordinarily  he  is  to  be 
flubjected  only  to  the  hazards  necessarily  in- 
cident to  his  employment,  if  he  knows  that 
proper  precautions  have  been  neglected,  and 
fltill  knowingly  consents  to  incur  the  risk  to 
which  he  will  be  exposed  thereby,  his  as- 
sent dispenses  with  the  duty  of  the  master 
to  take  such  precautions."  The  rationale  of 
this  latter  rule  is  not  entirely  settled,  but 
the  opinion,  which  appears  to  be  adecjuato 
to  the  purpose,  is  that,  where  two  negligent 
acts  conduce  to  an  injury,  the  responsibility 
attaches  to  the  on«  that  stands  as  the  prox- 
imate or  immediate  cause.  Thus,  if  a  mas- 
ter culpably  suffers  defects  in  appliances  to 
«xiBt,  that 'may  be  a  contributory  cause  to 
an  injury  ensuing  by  reason  of  the  use  of 
f^uch  appliances;  but  if  a  servant,  being  cog- 
nizant of  their  defective  character,  volun- 
tarily consents  to  continue  in  their  use,  his 
act  is  one  of  negligence,  also,  and,  being  the 
nearest,  constitutes  the  proximate,  cause, 
which  shifts  the  liability  from  the  master, 
and  the  servant  will  not  be  heard  to  com- 
plain. In  such  a  caae  he  cannot  hold  the 
master  responsible,  although  culpable,  be- 
cause his  own  negligence  is  the  direct  and 
immediate  cause  of  the  injury.  Fitzgerald 
V.  Connecticut  River  Papei-  Co.  155  Mass. 
156,  29  N.  E.  464.  Tt  will  be  observed  in 
this  connection  (and  for  which  the  case  junt 
cited  is  authority)  that  one  does  not  volun 
tarily  assume  a  risk  who  merely  knows  that 
there  is  some  danger,  without  at  the  same 
time  appreciating  the  danger  to  which  he  is 
•subjecting  himself  by  accepting  or  continu- 
ing in  the  service,  while,  on  the  other  hand, 
lie  does  not  necessarily  fail  to  appreciate  the 
risk  because  he  hopes  and  expects  to  encoun- 
ter it  without  injury.  Sometimes  the  cir- 
cumstances may  show,  as  a  matter  of  law, 
that  the  risk  is  understood  and  appreciated. 
At  other  times  they  may  present  a  question 
of  fact  for  the  jury.  It  is  always  tne  duty 
of  the  master  to  provide  his  servant  reasona- 
bly safe  tools  and  appliances  with  which  to 
work.  If  he  fails  in  this,  he  may  be  charged 
with  culpability,  unless  he  is  relieved  by  the 
act  of  the  servant  in  accepting  or  continu- 
ing in  the  service,  with  adequate  knowledge 
of  defects  and  a  due  appreciation  of  the  at- 
tending danger.  Risks  which  are  incident 
to  the  business  must  not  be  confounded  with 
«uch  as  are  denominated  "obvious."  The 
former  sort  comprises  those  which  accom- 
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pany  or   arise  from   the  natural   or   usual 
method  of  conducting  the  particular  busi- 
ness, and  has  more  special  relation  to  perils 
which  attend  the  business  generally,  while 
the  latter  includes  such  as  are  manifest  to 
the  sense  of  observation,  open  and  readily 
discernible,  whether  they  arise  from  the  na- 
ture of  the  business,  the  particular  manner 
in  which  it  is  conducted,  or  the  use  of  de- 
fective or   unsafe   appliances.     Now,   it   is 
urged  that  the  risk  to  which  plaintiff  sub- 
jected herself  was  both  an  incident  to  the 
business  and  obvious.     The  authorities  ap- 
pear   to   bo   uniform    and   conclusive   that, 
where  a  machine  similar  to  the  Wendell  An- 
niliilator  in  principle  is  operated  without  a 
guard  plate,  the  operator  assumes  the  risk; 
for  in  such  case  the  method  of  operation  is 
known,  and  the  peril  patent.     O'Connor  v. 
Whittall,  169  Mass.  563,  48  N.  E.  844;  Han- 
son V.  Hammell,  107  Iowa,  171,  77  N.  W. 
839 ;  Oreef  Bros.  v.  Brown,  7  Kan.  App.  394, 
51  Pac.  926;  Jones  v.  Roberts,  57  III.  App. 
56;  Berger  v.  8t.  Paul,  M.  d  M.  R.  Co.  39 
Minn.  78,  38  N.  W.  814;  Hoyle  v.  Excelsior 
Steam  Laundry  Co.  95  Ga.  34,  21  S.  E.  1001 ; 
niclcey  v.   Taajfe,  105  N.  Y.  26,   12  N.  E. 
286.     In  the  case  at  bar  there  was  a  guard 
plate,  which  waa  evidently  designed  to  les- 
sen, if  not  to  obviate,  the  danger  incident 
to  feeuing  fabrics  within  the  aperture  be- 
tween the  rollers,  and,  if  properly  adjusted, 
would,  no  doubty  have  afforded  some  protec- 
tion; and  it  was  the  duty  of  the  master  to 
see  that  it  was  properly  adjusted.     Woods 
V.  Long  Island  R.  Co.  11  Add.  Div.  16,  42  N. 
Y.  Supp.  140.     Indeed,  the  manager  of  the 
defendant  realized  as  much,  for  he  had  for- 
bidden the  employees  to  regulate  the  ma- 
chine  in   any   form.     The   evidence   of   the 
plaintiff  tends  to  show  that  the  guard  was 
set  an  inch  and  a  half  above  the  table,  and 
an  inch  and  a  half  in  front  of  the  aperture. 
She  says  her  hand   went  under   the  guard 
without  touching  it,  ana  that,  if  it  had  been 
properly  adjusted,  it  would  have  skinned  the 
w^hole  bacK  of  her  hand.     If  such  was  the 
adiustment,  the  guard  was  little  protection, 
except  as  it  may  have  served  as  a  warning 
that  there  was  danger  behind  it,  for  a  wo- 
man's  hand   will    readily   pass    within    the 
space  of  an  inch  and  a  half  as. far  as  the 
plaintiff's  was  shown  to  have  been  drawn  in. 
She  further  testified  that  in  her  estimation 
the  guard  was  too  high,  and  that,  if  it  had 
been  in  any  manner  a  protection,  her  hand 
would  not  have  been  caught;  that  she  had 
worked  at  other  mangles  without  the  guard 
rail  on,  and  did  not  realize  the  danger  with 
this  machine,  because  of  this  cruard  plate  for 
protection.     Thus    the    testimony    presents 
the  question  as  to  whether  the  guard  plate 
was  properly  adiusted.     It  is  insisted,  how- 
ever, that,  whether  it  was  or  not,  the  dan- 
rrer  behind  it  was  so  apparent  and  obvious 
that  the  court  should  say,  as  a  matter  of 
law,  that  the  plaintiff  assumed  the  risk  at- 
tending the  service.     If  the  guard  plate  was 
so  adjusted  as  to  give  absolutely  no  protec- 
tion at  all,  and  this  was  at  once  apparent, 
the  case  would   not  be  different    from   ore 
where  there  was  no  attachment  of  the  kind, 
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and  the  risk  would  be  obvious.  But,  if  the 
adjustment  does  in  fact  give  some  protec- 
tion, a  prudent  person  would  be  led  to  place 
more  or  less  reliance  upon  its  availability; 
and,  the  nearer  perfect  the  adjustment,  the 
less  would  be  the  danger  in  operating  the  ma- 
chine. It  may  or  may  not  remove  the  dan- 
ger entirely.  If  it  does,  then  implicit  reli- 
ance may  be  placed  upon  it,  and  no  one  need 
apprehend  any  danger  from  the  service.  So, 
therefore,  the  danger  becomes  a  matter  of  de- 
gree, depending  upon  the  manner  of  the  ad- 
justment of  the  guard  plate,  which,  being  at- 
tached, the  plaintiff  aflfirms,  she  supposed 
was  a  protection,  and  therefore  did  not  ap- 
preciate the  real  danger.  Under  these  con- 
ditions, we  cannot  say,  as  a  matter  of  law, 
that  she  assumed  the  risk  by  accepting  or 
continuing  in  the  service,  and  the  question 
was  properly  left  to  the  jury  for  their  deter- 
mination. True,  the  plaintiff  operated  the 
machine  for  an  hour  or  so  with  the  plate 
detached,  but  the  manager  directed  it  to  be 
put  back,  saying  it  was  too  dangerous.  The 
fact,  however,  was  not  calculated  to  warn 
her  of  the  danger  with  the  guard  on.  If  it 
had  any  tendency,  it  was  rather  to  lead  her 
to  believe  that  the  guard  would  protect  her, 
and  thus  cause  her  to  pay  less  heed  to  the 
real  danger.  So  we  conclude  the  nonsuit 
wa.s  properly  denied. 

The  next  question  in  the  case  arispii  upon 
an  instruction  given  to  the  jury  as  follows: 
"If  in  this  case  the  plaintiflT  brought  this  in- 

i'ury  upon  herself  by  her  own  fault,  there 
laving  been  negligence  on  the  part  of  this 
defendant  or  not,  as  the  case  may  be,  if  it 
has  been  shown  by  a  preponderance  of  the 
t^^stimony  that  through  some  other  acts  of 
the  defendant  it  failed  to  minimize  it, — 
failed  to  lessen  the  efTects  of  the  injury, 
whereby  the  plaintiff  sustained  an  addition- 
al iniurv  than  otherwise  would  have  been 
incurred, — ^that  would  offer  a  claim  for  con- 
sideration, which  should  be  regarded  by  the 
jury."  This  instruction  is  clearly  errone- 
ous, for  the  jury  are  thereby  told  that,  even 


if  plaintiff  was  at  fault  and  brought  the 
mischief  upon  herself,  she  was  nevertheless 
entitled  to  recover,  if  the  defendant  failed  to 
do  any  other  act  that  would  minimize  her  in- 
jury. We  presume  this  was  given  in  view 
of  the  testimonv  adduced  from  which  it  is 
argued  that  the  defendant's  managers  were 
not  sufficiently  acquainted  with  the  techni- 
cal mechanism  of  the  mangle  to  be  able  to 
release  the  plaintiff's  hand  as  quickly  as  they 
would  if  l)etter  informed  in  relation  thereto, 
thus  prolonging  her  suffering  and  adding  to 
her  injury.  Proprietors  and  managers  are 
not  required  to  possess  themselves  of  tech- 
nical and  <^xact  knowledge  of  the  detailed 
mechanism  and  workings  of  machinery,  with 
a  view  to  extricating  persons  from  perils  to 
which  they  may  subject  themselves  through 
their  own  folly  or  negligence.  So  that  it 
cannot  be  charged  against  the  defendant  that 
it  was  guilty  of  negligence  in  not  having  a 
person  possessed  of  such  knowledge  conven- 
ient when  the  peril  arose,  so  as  to  extricate 
the  plaintiff  from  her  dilemma.  It  is  un- 
usual to  anticipate  accident,  and  to  provide 
for  the  most  speedy  relief  when  such  an  ex- 
igency arises.  There  is  no  intimation, 
either  by  the  evidence  or  the  arsrument  of 
counsel,  that  the  defendant's  managers  wil- 
fully or  wantonly  prolonged  the  sufferings 
of  the  plaintiff,  while  it  must  be  conccdefl 
that  they  did  all  they  could,  with  their 
knowle<lge  of  the  machinery,  to  extricate  the- 
plaintiff  as  quickly  as  possible.  We  do  not 
desire  to  be  understood  as  intimating  that 
they  did  not  possess  adequate  knowledge  to 
have  relieved  her  in  the  most  speedy  man- 
ner possible,  under  the  attending  circumstan- 
ces of  the  accident;  but  it  seems  plain  that 
they  did  all  they  could,  and  hence  are  not 
chargeable  with  negligence  in  prolonging- 
her  suffering  and  thereby  adding  to  her  in- 
inrv. 

For  this  error  the  judgment  trill  he  rc- 
vrrsfd,  and  the  cause  remanded  for  a  new 
trial. 
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UNION     CENTRAL    LIFE     INSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

Jonathan    V.    HlL/LIARD,    Admr,,    etc.,    of 
John  Strawn,  Deceased. 

(63  Ohio  St.  478.) 

*1.  A  |>o11cy  of  life  Insurance  iBsned 
on  the  life  of  a  minor,  payable  to  him  If 
living  at  maturity,  and  to  his  executors,  ad- 

*Headnote8  by  the  Court. 


mlnlstrators.  or  asfcl^s  In  case  of  death  be- 
fore maturity.  Is  not  absolutely  void :  nor  are- 
notes  Riven  by  him  for  premiums  void,  al- 
thouKh  the  Insured  has  power  to  elect  to 
avoid  both  on  arriving  at  majority ;  nor  Is  his 
written  assiKnment  of  snch  policy  during- 
mlnority  necessarily  void. 
2.  The  obllnration  on  the  part  of  the 
company  to  par  the  amonnt  of  the 
policy  on  the  happening  of  the  event  con- 
templated furnishes  a  sufficient  consideration 
to  support  the  promise  to  pay  premiums, 
whether  such  promise  Is  made  by  the  insured 
alone  or  by  another  Jointly  with  him.     And 


Note. — Validity  of  life  insurance  to  secure  debt 

to  insurer, 

I.  In  general. 
II.  Usurious  transactions. 

I.  In  peneral. 

Ordinarily  where  the  yalldity  of  life  insur- 
ance to  secure  a  debt  to  the  insurer  has  l>een 
53  L.  B.  A. 


questioned  it  has  been  on  the  ground  of  usury. 
This  defense  does  not  seem,  however,  to  liave 
been  set  up  in  United  Security  Life  Ins.  &  T.  Co. 
T.  RItohey,  187  Pa.  173,  40  Atl.  978.  which,  al- 
though not  In  form  an  insurance  to  secure  n 
loan,  had  the  effect  of  such  a  transaction.  In 
this  case  the  Insurance  company  gave  the  in- 
sured the  full  amount  of  Insurance  at  the  time 
the  contract  was  entered  Into,  instead  of  after 
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siich  insurance  contract  is  not  InTalld  as  a 
wagering  contract,  though  it  is  induced  by 
one  who  has  no  insurable  Interest  in  the  life 
of  the  Insured,  and  who  Joins  in  a  promise, 
evidenced  by  promissory  notes,  to  pay  pre- 
miums. 
8,  "WUere  an  applicant  for  a  loan  of 
money  from  a  life  Insurance  company 
obtains  the  Bame  upon  a  la^vrful  rate 
of  Interent,  giving  a  real-estate  mortgage 
as  security,  and  also  procures  the  issue  by 
the  company  of  an  insurance  policy  to  one  in 
whose  life  he  has  no  insurable  Interest,  and 
Its  nssij^ment  to  the  company  as  collateral 
security  upon  the  loan,  and  signs  premium 
notes  with  the  Insured  in  order  to  give  value 
to  the  policy  as  collateral,  such  policy  being 
upon  the  usual  terms  and  conditions,  the  pre- 
miums paid  and  agreed  to  be  paid  thereon 
will  not  be  regarded  as  additional  interest  for 
the  loan,  and  usurious. 

(Minshall,  J.,  dissents.) 
(December  18,  1900.) 


ERROR  to  the  Circuit  Court  for  Liclcing 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas, 
which  in  turn  afiirmed  a  judgment  of  the 
Probate  Court  disallowing  a  portion  of  the 
claim  of  the  Union  Central  Life  Insurance 
Company  upon  the  assets  of  the  estate  of 
John  Strawn.  deceased.,  in  a  proceeding  to 
sell  real  estate  to  pay  debts.     Reversed. 

Statement  by  Spear,  J.: 

ITie  plaintiff  in  error,  the  Union  Central 
Life  Insurance  Company,  is  a  corporation 
organized  under  the  laws  of  Ohio,  having  its 
principal  place  of  business  at  Cincinnati. 
The  defendant  in  error,  J.  V.  Hilliard,  is  the 
administrator  of  the  estate  of  John  Strawn, 
deceased,  and  the  other  defendants  in  error 
are  the  heirs  at  law  of  said  Strawn.  Tlie 
action  below  was  a  procee<ling  in  the  pro- 
bate court  of  Licking  by  the  administrator 
to  sell  the  lands  of  John  Strawn,  deceased. 


payment  of  the  Insurance  premiums  In  full, 
tailing  back  a  mortgage  as  security,  from  which 
mortgage  the  insured  was  to  be  discharged  upon 
his  death  before  the  maturity  of  the  policy, 
which  by  its  terms  was  to  mature  in  fifteen 
years,  during  which  time  monthly  premiums 
were  to  be  paid,  the  policy  in  other  respects  be- 
ing similar  to  an  ordinary  endowment  policy, 
and  the  company  havlug  the  option,  on  a  fail- 
ure to  pay  any  premium,  of  either  collecting  the 
premiums  as  they  should  fall  due.  or  of  demand- 
ing repayment  of  the  amount  of  insurance  ad- 
vanced. The  court  held  that  the  contract  was 
not  unfair  or  unconscionable,  and  that,  while 
possibly  ofiTering  a  temptation  to  the  needy  or 
adventurous  In  the  possession  of 'ready  money. 
It  was  valid. 

IL  Usurious  transactions. 

All  the  cases  agree  that  if  the  requirement 
that  the  borrower  shall  take  out  a  life-insurance 
policy  is  intended  as  a  shift  or  device  to  cover 
usury  the  transaction  will  be  illegal.  In  deter- 
mining, however,  whether  such  Is  the  Intent 
there  Is  a  conflict  of  opinion.  The  courts  of 
New  York,  New  Jersey,  and  Ohio  hold  that  the 
mere  fact  that  such  a  requirement  is  made  does 
not  render  the  transaction  usurious,  while  the 
Federal  courts  and  those  of  North  Carolina 
hold  that  such  a  requirement  makes  the  transac- 
tion usurious  per  se;  and  those  of  Minnesota 
bold  the  transaction  usurious  where  the  lender 
has  the  life  of  the  borrower  Insured  for  a  less 
amount  than  is  charged  by  it  for  guaranteeing 
his  life  during  the  continuance  of  the  loan. 
The  greater  number  of  cases  seem  to  hold  such 
a  transaction  illegal  regardless  of  the  rate  of 
premium  charged. 

Thus,  Washington  L.  Ins.  Co.  v.  Paterson  Silk 
Mfg.  Co.  25  N.  J.  Bq.  160,  holds  that  the  fact 
that  the  borrower  is  required,  as  a  condition  of 
obtaining  the  loan,  to  take  out  a  policy  on  his 
life  with  the  lender,  the  latter  retaining  the 
amount  of  the  premium,  is  not  evidence  of  a 
usurious  transaction,  where  it  is  taken  out  at 
the  usual  rate,  and  it  does  not  appear  in  any 
other  way  that  It  was  designed  as  a  cover  for 
unlawful  Interest. 

And  the  transaction  Is  not  illegal  where  one 
borrowing  from  a  life  insurance  company  is  re- 
quired, as  a  condition  of  obtaining  the  loan,  to 
take  out  a  policy,  the  first  premium  of  which 
is  deducted  from  the  loan,  where  the  rate  of 
premium  charged  is  the  same,  or  very  nearly 
the  same,  as  is  usually  charged  for  the  kind  of 
policy  taken,  and  It  does  not  otherwise  appear 
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I  to  have  been  a  cloak  for  usury.  Homeopathic 
Mut.  L.  Ins.  Co.  V.  Crane.  25  N.  J.  Eq.  418,  Af- 
firmed In  27  N.  J.  Eq.  484.  In  this  case  there 
was  some  evidence,  but  not  sufiiclent  In  the 
opinion  of  the  court,  to  warrant  the  conclusion 
that  It  v,v  i  understood  and  agreed  that  tlie  pol- 
icy should  not  be  continued  after  the  payment 
of  the  first  premium,  the  court  seeming  to  hold 
the  opinion  that  such  an  agreement  would  have 
rendered  the  transaction  usurious. 

And  in  Washington  L.  Ins.  Co.  v.  Lane,  46  N. 
J.  Eq.  317,  19  Atl.  618,  Affirming  46  N.  J.  Kq. 
316.  10  Atl.  617,  the  borrower  claimed  that  the 
person  with  whom  she  dealt,  and  who  charged 
a  bonus  of  $400  for  securing  a  loan  of  $8,000, 
required,  as  a  condition  of  making  the  loan, 
that  the  borrower  should  take  out  a  life-insur- 
ance policy  in  the  company  making  the  loan, 
and  that  the  contract  was  therefore  usurious. 
The  court  held  that  the  defense  was  not  made 
out,  as  it  was  not  proved  that  the  company 
made  the  taking  out  of  a  policy  a  condition  of 
the  loan,  or  that  it  had  any  interest  in,  or 
knowledge  of,  the  bonus  charged.  The  advisory 
master  also  stated  that  under  the  decisions  In 
the  two  preceding  cases,  with  which  he  stated 
that  he  did  not  disagree,  the  transaction  would 
not  have  been  usurious,  even  if  the  taking  out 
of  the  policy  had  been  made  a  condition  of 
granting  the  loan. 

And  John  Hancock  Mut.  L.  Ins.  Co.  v.  Nich- 
ols, 55  How.  Pr.  303,  holds  that  a  life  insurance 
company  may,  as  a  condition  of  granting  a  loan, 
require  the  insured  to  take  out  a  policy  with 
it,  stating  that  the  company  must  invest  its 
surplus'funds,  and  that  to  confine  Its  loans  to 
its  own  patrons  is  no  more  than  fair  reciprocity, 
and  that,  while  there  might  be  cases  where  the 
Issuing  of  policies  of  life  Insurance  was  resorted 
to  as  a  mere  shift  or  device  to  cover  up  a  usu- 
rious transaction,  such  was  not  the  case  here. 

And  in  Union  Cent.  L.  Ins.  Co.  v.  Morrow. 
16  Ohio  C  C.  351,  Afiirmed  without  opinion  Id 
61  Ohio  St.  661,  57  N.  E.  1133.  the  borrower 
was  required  to  take  out  a  ten-payment  policy 
of  $2,500  as  a  condition  of  obtaining  a  loan  of 
$1,000  payable  in  five  years,  and  to  give  a  note 
and  mortgage  for  $1,564.88,  the  $564.88  being 
for  premiums  on  the  policy.  The  court  held 
that  the  question  of  usury  was  not  properly  be- 
fore it.  as  it  had  not  been  pleaded,  but  did  cou' 
aider  the  question,  and  held  that,  although  the 
loan  and  the  Insurance  constituted  one  tranS' 
action  in  a  certain  sense,  yet,  as  the  company 
would  have  beon  liable  on  the  policy  If  the  In- 
sured had  died  immediately  after  the  policy  wa0 
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in  that  county,  to  pay  debts;  the  petition 
also  declaring  upon  a  certain  mortgage  given 
by  the  deceased  in  his  lifetime  to  Hilliard 
individually,  and  making  the  life  insurance 
company,  mortgagee,  and  the  heirs  at  law 
of  uie  deceased,  parties  defendant.  In  its 
answer  and  cross  petition  the  company  set 
up  and  asked  to  recover  upon  a  note  for 
$10,500,  and  others  not  in  controversy  here, 
signed  by  said  John  Strawn,  less  certain 
|>ayments  credited,  and  to  foreclose  a  mort- 
gage on  the  premises  described  in  the  peti- 
tion given  by  Strawn  to  secure  the  same; 
also  upon  two'notes  for  $532  each,  signed  by 
one  Edward  L.  Roberts  and  John  Strawn. 
being  two  of  a  series  of  four  notes  for  like 
amount,  and  to  foreclose  a  mortgage  on  the 
same  premises,  given  by  Strawn  to  secure 
the  last-mentioned  notes.  Issue  was  taken 
by  the  administrator  and  by  the  heirs  con- 
testing wholly  the  last -mentioned  claim  of 
the  company,  and  insisting  that  its  recov- 
ery should  be  confined  to  the  sum  of  $12,- 
500  and  some  interest,  less  divers  payments 
alleged  to  have  been  received  by  the  com- 


pany,  particularly  stated  in  their  answer. 
Trial  in  the  probate  court  resulted  in  a  judg- 
ment and  decree  substantially  as  claimed  by 
the  administrator  and  heirs,  from  which  the 
company  appealed  to  the  common  pleas.  In 
the  latter  court  a  separate  finding  of  facta 
and  law  was  had,  and  a  judgment  and  de- 
cree of  similar  legal  effect  to  uiat  of  the  pro- 
bate court  was  rendered,  from  which  error 
was  prosecuted  by  the  company  to  the  cir- 
cuit court,  where  the  judgment  was  aflirmed, 
and  the  company  brings  error  here.  Addi- 
tional facts  will  be  stated  iu,  the  cpinion. 

Messrs,  Charles  Follett  and  Maxwell 

A  Ramsey,  for  plaintiff  in  error: 

The  insurance  company  might  lawfully 
require  the  borrower  to  take  out  insurance 
upon  his  own  life  and  for  his  own  benefit,  as 
a  condition  of  loaning  money  to  him,  and 
such  a  transaction  would  not  be  usurious, 
although  the  full  l^gal  rate  of  interest  was 
charged  for  the  loan. 

Union  Cent.  L.  Ins.  Co.  v.  Morrow,  10 
Ohio  O.  C.  351,  61  Ohio  St.  661,  57  N.  E. 


issued,  the  subject-matter  of  the  contract  was 
divisible,  and  the  transaction  was  not  usurious. 
The  court  below  said  In  7  Ohio  Dec.  118,  that 
the  transaction  was  usurious,  but  that  it  was 
not  available  to  the  borrower,  as  usury  bad  not 
been  pleaded. 

And  in  Union  Cbnt.  L.  Ins.  Co.  v.  Hilliabd 
tbe  borrower,  who  was  too  old  to  take  out  in- 
surance on  his  own  life,  took  out  with  the 
lender,  as  a  condition  of  obtaining  the  loan,  an 
insurance  on  the  life  of  his  grandson  to  whom 
it  was  made  payable,  the  borrower  signing  tbe 
premium  notes  with  the  grandson,  and  the  pol- 
icy being  assigned  to  the  company  as  security  in 
addition  to  a  real-estate  mortgage  given,  tbe 
legal  rate  of  Interest  being  charged.  The  court 
held  that,  as  the  policy  was  not  an  unusual  one, 
and  the  customary  rates  of  premiums  and  terms 
were  imposed,  the  requirement  that  the  policy 
should  be  taken  out  in  addition  to  the  charge 
of  legal  interest  did  not  make  the  transaction 
usurious,  even  if  the  borrower  was  considered 
AS  not  having  an  insurable  interest  In  the  grand- 
son's life.  In  the  court  below,  16  Ohio  C.  C. 
434,  the  opinion  being  written  by  Smyser,  J., 
the  same  Judge  who  wrote  the  opinion  in  Union 
Cent.  L.  Ins.  Co.  v.  Morrow,  16  Ohio  C.  C.  351, 
supra,  the  transaction  was  held  to  be  usurious 
on  the  ground  that  neither  the  borrower  nor  the 
Insurance  company  had  an  insurable  interest  in 
the  grandson's  life,  and  therefore  the  insurance 
/company  was  in  effect  obtaining  the  aniounts  of 
the  premiums  paid  in  excess  of  the  legal  rate  of 
interest. 

In  Craig  v.  McMullln,  9  Dana,  311,  a  loan 
was  made  to  enable  a  slave,  who  had  obtained 
bis  freedom,  to  purchase  his  son,  who  was  still 
a  slave,  the  lender  taking  a  bill  of  sale  of  the 
son  as  security,  and  it  was  agreed  that,  on  re- 
deeming the  son  from  the  borrower,  a  reasonable 
allowance  not  exceeding  10  per  cent  per  annum 
on  the  amount  of  the  loan  should  be  made  for 
the  risk  of  the  son's  death  during  the  period 
before  redemption.  The  court  held  that  the 
•  contract  for  the  stipulated  amount  for  the  In- 
surance of  the  son's  life  was  not  usurious,  and 
that  It  must  be  paid  as  a  condition  of  redemp- 
tion. 

On  the  other  hand,  several  cases  hold  that  a 
requirement  thai  the  borrower  shall  take  out 
with  the  lender  an  insurance  on  his  life  renders 
the  transaction  usurious  per  se. 

Thus,  where  a  corporation  organized  to  loan 
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money  and  insure  lives  requirea  as  a  condition 
of  granting  a  loan  on  which  the  highest  legal 
rate  of  interest  is  charged,  that  the  borrower 
shall  take  out  with  it  a  policy  on  his  own  life  or 
that  of  another  person,  and  keep  the  premiums 
paid  up,  and  t|iat  a  failure  to  keep  the  pre- 
miums paid  shall  make  the  loan  payable  im- 
mediately, the  transaction  is  illegal,  the  insur- 
ance contract  being  a  cover  for  usury.  Mis- 
souri Valley  L.  Ins.  Co.  v.  Kittle,  1  McCrary, 
234,  2  Fed.  113. 

And  National  L.  Ins.  Co.  v.  Harvey,  2  Mc- 
Crary, 576,  7  Fed.  805,  following  the  preceding 
case,  holds  that  where  the  maximum  rate  of  in- 
terest is  charged  and  taken  and  the  payment 
of  the  insurance  premium  is  required  in  ad- 
vance, and  the  taking  out  of  the  policy  is  made 
a  condition  precedent  to,  and  a  further  consid- 
eration for,  the  loan,  the  transaction  is  usu- 
rious, although  the  premiums  charged  are  not 
unreasonable. 

And  Clague  v.  Their  Creditors.  2  La.  114,  20 
Am.  Dec.  300,  holds  that  an  exchange  of  notes 
bearing  6  per  cent  interest  only  is  usurious, 
where  one  party,  as  a  condition  of  making  the 
exchange,  requires  the  other  to  Insure  certain 
lives  with  the  former,  although  at  the  usual 
rate  of  premiums  charged,  and  send  their  crops 
to  it  for  sale,  under  the  New  York  statute, 
which  the  court  states  was  intended  to  prevent 
the  taking  of  more  than  legal  interest  by  any 
device  which  the  wit  of  man  might  invent. 

It  would  seem  that  the  LfOUisiana  court  in 
the  preceding  case  was  mistaken  as  to  what  the 
courts  of  New  York  would  hold  In  such  a  case, 
from  the  decision  in  John  Hancock  Mut.  L.  Ins. 
Co.  V.  Nichols,  55  How.  Pr.  393,  supra,  and  also 
from  the  decisions  in  New  York  F.  Ins.  Co.  v. 
Donaldson,  3  >^dw.  Ch.  109.  and  Utica  Ins.  Co. 
v.  Cadweil,  3  Wend.  296,  which  bold  that  a  loan 
from  a  fire  insurance  company  is  not  usurious 
because  the  borrower  is  required,  as  a  condition 
of  obtaining  the  loan,  to  keep  the  mortgaged 
premises  insured  with  the  lender  at  the  usual 
rate  of  premium. 

Where  an  insurance  company  requires  the 
borrower  to  pay  interest  at  the  highest  legal 
rate,  and  at  the  same  time  take  out  and  as- 
sign to  the  company  an  endowment  policy,  the 
monthly  payments  on  which  during  the  endow- 
ment period  more  than  equal  the  amount  of  the 
loan,  the  transaction  is  usurious  under  Vs. 
Code,  ii  2817,  2818,  making  all  contracts  and 
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1133;  Washington  L.  Ins,  Co.  v.  Paterson 
Silk  Mfg.  Co.  25  N.  J.  Eq.  160;  Grosvenor 
V.  Flax  d  Hemp  Mfg.  Co.  2  N.  J.  Eq.  453; 
KJriffin  v.  New  Jersey  Oil  Co.  11  N.  J.  Eq. 
50;  Utica  Ins.  Co.  v.  Cadwell,  3  Wend.  295; 
New  York  F.  Ins.  Co.  v.  Donaldson,  3  Edw. 
Ch.  199. 

In  all  tnese  cases,  where  there  is  no  stat- 
ute to  the  contrary,  the  general  rule  of 
courts  of  equity,  that  he  who  seeks  equity 
must  do  equity,  applies. 

T>'ler,  Usury,  439. 

Yet  the  plaintiff  makes  no  tender  back  of 
the  policy,  and  no  attempt  to  have  it  can- 
celed by  decree. 

Nonpayment  of  the  premium  notes  did  not 
forfeit  the  policy.  They  gave  the  insurer 
the  option  of  declaring  a  forfeiture.  This 
requires  an  overt  act,  brought  hom-e  to  the 
insured. 

Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St. 
240,  27  Am.  Rep.  443. 

Messrs.     J.     V.     Hilliard,     John     M. 


Swartx,  and  Kibler    St   Kibler,    for    de- 

fendant  in  error: 

Tlie  case  at  bar  is  to  be  distinguished 
from  a  case  in  which  an  insured  insures  his 
own  life  for  the  benefit  of  another,  because 
the  law  is  that  any  person  may  insure  his 
own  life  for  the  benefit  of  another. 

Gilbert  v.  Moose,  104  Pa.  74,  49  Am.  Rep. 
570:  American  Life  d  Health  Ins.  Co.  v. 
Rohertshaw,  26  Pa.  189;  Campbell  v.  Kcw 
IJnglanrl  Mut.  L.  Ins.  Co.  98  Mass.  381; 
.^ina  L.  Ins.  Co.  v.  France,  94  U.  S.  561,  24 
L.  ed.  287;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Rchaefer,  94  U.  S.  457,  24  L.  ed.  251 ;  Tucker 
V.  Mutual  Ben.  L.  Co.  50  Hun,  50,  4  X.  Y. 
Supp.  505;  Franklin  L.  Ins.  Co.  v.  Sefton, 
53  Ind.  380. 

And  even  a  stranger. 

Johnson  v.  Van  Epps,  110  111.  651;  Hear- 
ing's Succession,  20  La.  Ann.  320;  Langdon 
v.  Union  Mut.  L.  Ins.  Co.  14  Fed.  272;  Val- 
ton  V.  NaiiotuU  Fund  L.  Assur.  Co.  20  N.  Y. 
32. 

The  fact  that  John  Strawn  agreed  to  pay 


assurances  for  the  loan  or  forbearance  of  money 
or  other  thing  at  more  than  6  per  cent  interest 
illegal.  Brower  v.  Life  Ins.  Co.  86  Fed.  748. 
The  court  in  this  case  held  that  by  the  transac- 
lion  the  l>or rower  was  simply  given  an  easy  and 
convenient  way  of  depositing  with  the  lender 
ills  Instalments  for  the  payment  of  his  debt, 
and  that  iie  had  no  contingent  interest,  even  if 
be  «ihouId  die  before  the  debt  matured. 

And  where  the  borrower  Is  required,  as  a  con- 
dition of  obtaining  a  loan  on  which  the  highest 
legal  rate  of  interest  is  charged,  to  take  out 
with,  and  assign  to,  the  lender  an  endowment 
policy  on  which  the  latter  has  the  chance  of 
making  $300  if  the  borrower  lives  through  the 
endowment  period,  the  transaction  is  usurious 
tinder  the  rule  malcing  any  contract  usurious  if 
there  is  an  intent  to  get  more  than  the  lawful 
rate  of  interest.  Miller  v.  Life  Ins.  Co.  118  N. 
<:.  612,  24  S.  E.  484.  In  this  case  the  court 
makes  the  statement  that  in  its  Investigation  of 
the  queslion  it  has  found  no  case  or  other  au- 
thority that  does  not  sustain  the  principle  that 
a  usurious  transaction  is  one  in  w^hich  it  is  in- 
tentionally  provided  that  a  party  may  take  more 
than  the  lawful  rate  of  Interest  for  the  loan  of 
money,  but  that  cases  have  been  found  which 
differ  as  to  the  application  of  such  principle ; 
and  that  while  a  few  cases.  Including  Washing- 
ton L.  Ins.  Co.  V.  raterson  Silk  Mfg.  Co.  25  N.  J. 
Eq.  IGO,  supra,  and  Homeopathic  Mut.  L.  Ins. 
Co.  V.  Crane,  25  N.  J.  Eq.  418,  supra,  hold  that 
it  is  not  usurious  per  se  for  a  life  insurance 
■company  to  require  a  would-be  borrower  to  take 
out  a  policy  of  insurance  as  a  condition  prece- 
dent to  the  loan,  none  of  them  decide  that  the 
transaction  would  not  be  usurious  if  so  in- 
tended, and  that  the  great  weight  of  authorities 
is  to  the  effect  that  it  is  usurious  per  se. 

And  Carter  v.  Life  Ins.  Co.  122  N.  C.  838,  30 
S.  K.  341,  holds  a  similar  transaction  to  be  usu- 
rious, approving  the  preceding  case  of  Miller  v. 
Life  Ins.  Co.  118  N.  C.  612,  24  S.  E.  484,  with- 
out further  discussion  of  the  matter. 

And  in  Moon  v.  Union  Mut.  L.  Ins.  Co.  as  ex- 
plained in  a  letter  by  complainant's  solicitor  in 
3  Cent.  L.  J.  345,  a  borrower  of  $20,000  was  re- 
<)aired  to  take  out  insurance  for  $76,000  on  the 
lives  of  himself  and  two  brothers,  $1,451,  being 
deducted  from  the  loan  as  premiums,  $1,440  as 
Interest  in  advance,  $500  for  services  rendered 
In  the  case  and  $600  as  commissions  to  the  com- 
pany's agent,  the  highest  legal  rate  of  interest 
t>eing     charged.     The     court,     Dillon,     United 


States  Circuit  Judge,  held  that  the  transaction 
was  illegal  mainly  because  the  borrower  was  re- 
quired to  take  out  such  a  large  Insurance,  and 
also  because  of  the  commissions  paid  to  the  in- 
surance agent.  Only  an  interlocutory  decree 
had  been  rendered  when  the  letter  was  written, 
and  the  case  does  not  seem  to  have  ever  been 
off.ciaily  reported. 

And  where  the  lender  reinsures  the  life  of  the 
borrower  for  less  than  it  charges  for  guarantee- 
ing to  cancel  the  debt  in  case  of  his  death,  the 
transaction  is  usurious. 

Thus,  in  Missouri,  K.  &  T.  Trust  Co.  v.  Krum- 
seig,  23  C.  C.  A.  1,  40  U.  S.  App.  620,  77  Fed. 
32,  Affirming  71  Fed.  350,  a  borrower  of  $2,000 
was  required  to  pay  $3,600  in  monthly  instal- 
ments of  $30  each  during  a  period  of  ten  years, 
the  contract  stating  that  such  amount  was  in- 
tended to  cover  the  principal  sum  loaned,  inter- 
est and  cost  of  guaranty  to  cancel  debt  in  case  of 
death.  It  was  agreed  that  the  debt  should  be 
canceled  on  the  death  of  the  borrower  at  any 
time  before  the  maturity  of  the  debt  if  all  in- 
stalments had  been  paid.  The  lender  had  an 
agreement  with  an  insurance  company  by  which 
the  lives  of  its  debtors  were  insured  therein,  and 
after  deducting  the  premiums  required  to  keep 
such  insurance  in  force  the  lender  would,  under 
the  contract,  receive  back  nearly  $500  in  ex- 
cess of  the  highest  legal  rate  of  interest.  The 
court  held  that  the  transaction  was  a  mere 
cover  for  usury,  and  on  appeal  to  the  Supreme 
Court  the  Judgment  was  affirmed  in  172  U.  S. 
351,  43  L.  ed.  474,  19  Sup.  Ct.  Rep.  179. 

In  Missouri,  K.  &  T.  Trust  Co.  v.  McLachlan, 
59  Minn.  468,  61  N.  W.  560,  the  court  held 
that  a  similar  transaction  was  a  cover  for  us- 
ury, sa^'lng:  "We  had  supposed  that  in  the 
course  of  our  professional  and  judicial  ex- 
perience we  had  met  with  about  all  the  forms 
of  contract  which  have  been  devised  by  the  in- 
genuity of  modern  associations  of  this  and  sim- 
ilar kinds,  but  this  one  is  entirely  novel  to  us. 
It  is  certainly  unique,  and  after  a  careful  study 
of  all  its  provisions  it  seems  clear  to  us  that  it 
must  have  been  contrived  for  the  purpose  of 
evading  either  the  insurance  laws,  or  the  usury 
laws,  or  both,  of  this  state.*' 

And  in  Mathews  v.  Missouri,  K.  &  T.  Trust 
Co.  69  Minn.  318.  72  N.  W.  121,  the  transaction 
was  held  to  be  identical  with  that  in  the  pre- 
ceding case,  and  governed  by  It. 

J.  H.  H. 
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the  prein-iums  does  not  add  anything  to  the 
validity  of  the  transaction. 

A^lna  L,  Ins.  Co.  v.  France,  94  U.  S.  561, 
24  L,  ed.  287 ;  8t.  John  v.  American  Mut,  L. 
Ins.  Co.  13  N.  Y.  31,  64  Am.  Dec.  529. 

The  insured  must  have  an  interest  in  the 
subject-matter  of  the  insurance.  A  policy 
of  insurance  o4>tained  upon  a  subject  in 
which  the  insured  has  no  interest  is  void, 
whether  or  not  it  is  so  stipulated  therein. 
Tlie  notes  given  for  the  premiums  upon  such 
insurance  are  void  for  want  of  consideration. 

Bersch  v.  Sinnissippi  ins.  Co.  28  Ind.  64; 
Fowler  v.  'New  York  Indemnity  Ins.  Co.  26 
N.  Y.  422;  Peahody  v.  Washington  County 
3fut.  Ins.  Co.  20  Barb.  339;  Freeman  v.  Ful- 
ton F.  Ins.  Co.  38  Barb.  247;  Tollman  v. 
Atlantic  Fire  d  Marine  Ins.  Co.  29  How. 
Pr.  71;  Saicyer  v.  Mayhew,  61  Me.  398; 
Sweeny  v.  Franklin  F.  Ins.  Co.  20  Pa.  337 ; 
Trenton  Mut.  L.  d  F.  Ins.  Co.  v.  Johnson, 
24  N.  J.  L.  576 ;  Mowry  v.  Home  L.  Ins.  Co. 
9  R.  I.  346. 

In  life  insurance,  as  in  other  kind  of  in- 
surance, the  assured  must  have  an  interest 
in  the  life  insured;  and  where  insurance  is 
effected  by  one  person  on  the  life  of  another 
the  assured  must  show  himself  te  have  pos- 
sessed an  interest  in  the  life  of  that  other 
at  the  time  the  insurance  was  effected. 

Bevin  v.  Connecticut  Mut.  L.  Ins.  Co.  23 
Conn.  244;  Ruse  v.  Mutual  Ben.  L.  Ins.  Co. 
23  N.  Y.  516;  Ouardia/n  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  36,  22  Am.  Rep.  180 ;  Frank- 
lin Ij.  Ins.  Co.  V.  Sefton,  53  Ind.  380;  Tren- 
ton Mut.  L.  d  F.  Ins.  Co.  v.  Johnson,  24  N. 
J.  L.  576. 

And  substantial  pecuniary  interest  is  suf- 
ficient. 

Hoyt  V.  New  York  L.  Ins.  Co.  3  Bosw.  440. 

The  insurable  interest  of  a  father  in  the 
life  of  his  child  is  susteined  only  on  the 
ground  that  the  father  is  entitled  to  the 
services  of  the  child. 

Mitchell  V.  Union  L.  Ins.  Co.  45  Me.  104, 
71  Am.  Dec.  629. 

The  relation  of  nephew  and  uncle  does  not 
constitute  an  insurable  interest  to  enable 
either  to  insure  the  life  of  the  other. 

Singleton  v.  8t.  Louis  Mut.  Ins.  Co.  66 
Mo.  63,  27  Am,  Rep.  321. 

The  insurable  interest  in  the  life  of  an- 
other arises  from  the  relations  of  the  party 
teking  the  insurance  to  the  insured,  so  that 
from  the  relations  thus  established  there 
may  be  some  expectancy  of  advantege  or 
benefit  from  the  continuance  of  the  insured's 
life. 

Keystone  Mut.  Ben.  Asso.  v.  Norris,  115 
Pa.  446,  8  Atl.  638 ;  Price  v.  Supreme  Lodge 
K.  of  U.  68  Tex.  361,  4  S.  W.  633;  Amick  v. 
Butler,  111  Ind.  578,  60  Am.  Rep.  722,  12  N. 
E.  518;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Luchs,  108  U.  S.  498,  27  L.  ed.  800,  2  Sup. 
Ct.  Rep.  949;  Corson's  Appeal,  113  Pa.  438, 
67  Am.  Rep.  479,  6  Atl.  213. 

Where  a  third  party  without  any  insur- 
able interest  in  the  life  of  another  procures 
a  policy  of  insurance  on  the  life  of  such  per- 
son, either  by  having  a  policy  issued  directly 
to  himself,  or  by  having  the  person  whose 
life  is  insured  take  out  a  policy  to  himself 
53  L.  R.  A. 


and  then  assign  it,  the  transaction  is  a  mere 
speculation  on  the  life  of  another,  and,  as 
such,  contrary  to  public  policy  and  void. 

Lament  \.  Oraaid  Lodge  I.  L.  of  H.31  Fed. 
180;  Warnock  v.  Davis,  104  U.  S.  775,  2ft 
L.  ed.  924;  Seigrist  v.  Schmoltz,  113  Pa.  326, 
6  Atl.  47;  Downey  v.  Hoffer,  16  W.  N.  C. 
185. 

A  policy  of  insurance  on  the  life  of  an- 
other, taken  by  one  who  has  insurable  in- 
terest in  it,  for  the  purpose  of  assigning  it 
to  a  third  person  who  has  no  such  insurable 
interest  in  it,  is  void  as  a  wagering  policy 
in  the  hands  of  the  assignee. 

Keystone  Mut.  Ben.  Asso.  v.  Morris,  115 
Pa.  446,  8  Atl.  638. 

The  law  forbids,  from  considerations  of 
public  policy,  any  person  to  insure  the  life 
of  another  unless  ne  has  some  interest  in 
the  life  of  such  person. 

1  Bacon,  Ben.  Soc.  §  248;  Ruse  v.  Mutual 
Ben.  L.  Ins.  Co.  23  N.  Y.  516;  Loomis  v. 
Eagle  Life  d  Health  Ins.  Co.  6  Gray,  398; 
Warnock  v.  Davis,  104  U.  S.  779,  26  L.  ed. 
927 ;  Tate  v.  Commercial  Bldg.  Asso.  97  Va. 
74,  45  L.  R.  A.  243,  33  S.  E.  382. 

The  notes  of  John  Strawn  are  void  for  the 
want  of  any  consideration,  and  because  of 
the  want  of  authority  in  the  company  under 
the  statutes  of  Ohio  to  make  this  contract. 

Where,  as  a  condition  of  making  a  loan, 
the  borrower  is  required  to  take  policies  of 
life  insurance  from  the  lender,  and  pay  pre- 
miums thereon,  in  addition  to  the  highest 
l^al  rate  of  interest  on  the  amount  loaned, 
it  is  generally  held  that  the  profit  thus  de- 
rived by  the  lender  is  equivalent  to  addi- 
tional interest,  and  therefore  usurious. 

Missouri  Valley  L.  Ins.  Co.  v.  Kittle,  1 
McCrary,  234,  2  Fed.  113;  National  L.  Ins, 
Co.  V.  Harvey,  2  McCrary,  576,  7  Fed.  805; 
Clague  v.  Their  Creditors,  2  La.  114,  20  Am. 
Dec.  300. 

Where  a  transaction,  whatever  its  form, 
is  in  fact  a  usurious  lending  of  money,  the 
transaction  is  a  usurious  one.  and  will  be 
dealt  with  as  such  by  the  court. 

Smith  v.  Cross,  90  N.  Y.  549. 

On  the  question  of  usury  it  is  the  inten- 
tion of  the  parties  which  determines  the  na^ 
ture  of  the  transaction. 

Tyson  v.  Rickard,  3  Herr.  &  J.  109,  5  Am. 
Dec.  424;  Sylvester  v.  Swan,  5  Allen,  134, 
81  Am.  Dec.  734;  Maine  Bank  v.  Butts,  9 
Mass.  49;  Kilgore  v.  Dempsey,  25  Ohio  St. 
413,  18  Am.  Rep.  306;  Earnest  v.  Hoskins, 
100  Pa.  551;  Austin  v.  Walker,  46  Iowa, 
627. 

An  agreement  to  take  an  insurance  policy 
and  pay  the  premiums  thereon,  and,  in  ad- 
dition, to  pay  the  highest  le^l  rate  of  in- 
terest on  the  money  lent  on  such  policy,  i» 
usurious. 

Missouri  Valley  L.  Ins.  Co.  v.  Kittle,  1 
McCrary,  234,  2  Fed.  113;  National  L.  Ins. 
Co.  V.  Harvey,  2  McCrary,  576,  7  Fed.  805. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  contention  here  relates  wholly  to  the 
legal  effect  of  the  transaction  involving  the 
giving  of  the  notes  last  referred  to  in  the 
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foregoing  statement.  The  first  claim  of  the 
company  was  upon  notes  and  mortgage  given 
for  a  loan  of  money  to  John  Strawn,  and  the 
other  upon  notes  and  mort^rage  given  to  se- 
cure a  sum  advanced  by  the  company  to 
enable  the  deceased  to  pay  premiums  upon 
a  policy  of  life  insurance  issued  by  the  com- 
pany on  the  life  of  one  Edward  L.  Roberts, 
and  by  him  assigned  to  the  company  as  col- 
lateral security  for  the  loan  made  to  Strawn. 
It  was  claimed  by  the  administrator  and 
heirs,  and  found  by  the  common  pleas  and 
circuit  courts,  that  the  loan  of  money  and 
the  issuing  of  the  policy  were  pai'ts  of  one 
and  the  some  transaction,  and  were  a  mere 
device  on  the  part  of  the  company  for  se- 
curing upon  the  loan  a  larger  rate  of  inter- 
est than  the  legal  rate;  that  the  transaction 
was  usurious,  and  that  the  company  was  en- 
titled only  to  the  face  of  the  loan,  with  in- 
terest at  6  per  cent,  less  certain  payments 
which  they  claimed  had  been  made.  Perti- 
nent facts  necessary  to  an  understanding  of 
the  questions  presented  follow. 

April  30,  1889,  John  Strawn  lupplied  to  the 
Union  Central  Life  Insurance  Company  for 
a  loan  of  $12,500  for  five  years,  with  inter- 
est at  7  per^  cent,  payable  annually,  tender- 
ing as  security  a  mortgage  upon  244  acres 
of  land,  being  part  of  the  land  involved  in 
this  suit.  l%e  company  declined  to  loan 
the  amount  on  the  security  alone  of  the  land, 
but  would  do  so  if  added  thereto  there  were 
given  the  additional  security  of  a  life  insur- 
ance policy.  Thereupon,  May  30,  1889, 
Strawn  executed  and  delivered  to  the  com- 
pany five  principal  notes  for  the  loan;  one 
for  $10,500,  due  in  five  years,  and  four  for 
$500  each,  due  in  one,  two,  three,  and  four 
years,  with  interest  coupons  attached  to 
each  for  annual  interest,  and  a  mortgage  to 
secure  the  same  on  the  land  referred  to. 
Also  another  mortgage  on  the  same  land  to 
secure  the  payment  of  four  premium  notes 
of  $532  each,  due  in  one,  two,  three,  and 
four  years,  and  to  bear  interest  at  8  per 
cent  after  maturity;  the  notes  being  exe- 
cuted by  Edward  L.  Roberts  and  John  Strawn, 
and  given  for  the  payment  of  annual  pre- 
miums on  the  policy  of  insurance  issued  by 
the  company  on  the  life  of  Roberts.  The 
policy  was  a  ten-year  annual  life  rate  en- 
dowment policy,  which  required  all  pay- 
ments to  be  paid  up  in  ten  years..  In  order 
to  give  the  policy  value  as  collateral,  the 
premium  for  five  years  was  paid  in  advance; 
that  is,  five  annual  premiums  at  the  regular 
rate  were  properly  discounted,  and  thus 
paid  at  the  inception  of  the  policy.  This 
payment  was  made  by  the  advance  of  the 
amount  by  the  company  and  evidenced  by 
the  notes  of  the  insured  (Roberts)  and  John 
Strawn,  secured  by  mortgage  bv  Strawn,  as 
stated  above,  the  notes  being  treated  by  the 
company,  as  between  it  and  the  insured,  as 
cash.  The  policy  was  then  assigned  by  Rob- 
erts to  the  company  as  collateral  to  the 
mortgage  given  to  secure  the  larger  loan. 
Roberts  was  a  minor,  eighteen  years  of  age, 
a  grandson  of  Strawn;  and  the  trial  court 
found  Strawn  had  an  insurable  interest  in 
the  life  of  Roberts  solely  from  the  fact  that 
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Roberts  was  his  grandson,  no  other  relation 
existing  between  them  giving  such  interest. 
It  furSier  found  that  the  policy  is  not  a 
wagering  policy,  and  lOr  toat  reason  not  il- 
legal, void,  or  without  consideration. 
Strawn  himself  was  not  an  insurable  sub- 
ject on  account  of  his  advanced  age,  and 
hence  the  requirement  that  the  policy  be 
upon  the  life  of  another,  and  that  Strawn 
should  secure  the  payment  of  the  premiums. 
The  grandson  was  without  means,  and  un- 
able to  pay  them.  The  policy  was  made 
payable  to  the  insured,  if  living  at  maturity, 
and  in  case  of  death  prior  to  maturity  to  his 
executors,  administrators,  or  assigns.  It 
acknowledged  receipt  of  $532,  the  first  pre- 
mium, and  the  four  notes  of  like  amount, 
payable  in  one,  two,  three,  and  four  years, 
secured  by  mortgage,  and  containing  a  pro- 
vision that  failure  to  pay  any  one  of  the 
notes  at  maturity  would  give  the  company 
the  right,  at  its  election,  to  avoid  the  pol- 
icy ;  but  it  does  not  appear  that  the  company 
had  exercised  that  right.  It  was  the  habit 
of  the  company  to  require  the  assignment  as 
collateral  security  of  policies  in  the  manner 
above  mentioned,  although  there  was  no 
written  rule  to  that  effect.  The  court  found 
that  the  mortgage  was  ample  security  at  the 
time  the  loan  was  taken,  independent  of  the 
assignment  of  the  policy.  Many  facts  are 
found  by  the  trial  court,  but  the  foregoing 
statement  is  believed  to  embrace  all  that  are 
necessary  to  an  understanding  of  the  points 
decided. 

No  substantial  claim  of  fraud,  or  deceit, 
or  circumvention  practised  by  either  party, 
is  made;  nor  is  it  seriously  claimed  that 
the  transaction  was  misunderstood  by  the 
partieH,  either  as  to  its  terms  or  legal  ef- 
fect. The  issues  are  issues  of  cold  law. 
Three  grounds  are  stated  and  argued  by 
counsel  for  defendants  in  error  as  support- 
ing the  conclusion  of  the  courts  below  that 
the  transaction  is  void,  and  not  enforceable 
a^inst  the  administrator  of  John  Strawn, 
vtz.:  (1)  Because  of  the  minority  of  Ed- 
ward L.  Roberts,  and  his  inability  to  make  a 
valid  contract  for  insurance,  or  to  assign 
the  same;  (2)  that  the  insurance  was  void 
because  John  Strawn  had  no  insurable  in- 
terest in  the  life  of  Edward  L.  Roberts,  and 
the  same  was  therefore  a  wagering  policy; 
(3)  because  the  whole  transaction  connect- 
ing the  life  insurance  feature  w^ith  the  loan 
was  a  mere  shift  and  device  to  compass  us- 
ury, and  was  therefore  illegal. 

As  to  the  first  proposition  it  is  sufiicient 
to  say  that  a  contract  by  a  minor  is  void- 
able only,  and  that  at  his  election.  The 
other  contracting  party  cannot  avail  himself 
of  the  lack  of  power  on  the  part  of  the  minor 
to  conclusively  bind  himself  as  a  reason  for 
refusing  performance  on  his  part.  Hence 
the  contract  cannot  be  said  to  be  absolutelv 
void.  In  the  present  case  the  record  does 
not  show  that  the  insured  has  elected  to 
avoid  the  contract,  although  it  does  show 
that  he  has  long  since  reached  his  majority. 
Nor  is  he  a  party  in  the  case,  and  his  rights 
in  the  matter,  whatever  they  may  be,  can- 
not be  adjudicated  here. 
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Respecting  the  second  proposition,  it  is 
apparent  that  the  question  of  insural>le  in- 
terest on  the  port  of  John  Strawn  in  the  life 
of  Roberts  is  not  involved  in  the  inquiry. 
It  is  true  that  the  grandfather  procured  the 
making  of  the  contract  of  insurance,  but  the 
policy  was  made  payable  to  the  grandson 
(the  insured),  and,  in  case  of  his  decease 
before  maturity,  to  his  executors,  adminis- 
trators, or  assigns.  So  that,  in  l^al  in- 
tendment, it  was  a  contract  wholly  between 
the  company  and  the  insured*  The  courts 
below  held  that  the  contract  was  not  a  wa- 
gering contract,  and  in  this  we  agree  with 
them. 

The  third  proposition  is  of  more  gravity. 
It  raises  the  question  whether  an  insurance 
company,  in  the  making  of  a  loan  of  its  sur- 
plus funds,  can  lawfully  require  of  the  bor- 
rower that  a  life  policy  be  taken  from  that 
company,  and  assigned  to  it  as  collateral  se- 
curity for  the  proposed  loan.  It  would  seem 
that  the  matter  of  the  amount  of  the  securi- 
ty otherwise  tendered  cannot  have  weight, 
for  the  parties  are  at  full  liberty  to  agree  up- 
on tlie  amount  of  security  to  be  taken,  as 
they  are  to  make  any  other  contract  not  in- 
hibited by  law;  and  a  contract  otherwise 
legal  is  not  to  be  invalidated  because  a  court 
may  be  of  opinion  that  more  security  has 
been  exacted  than  was  necessary.  Had  the 
policy  been  taken  out  in  some  other  com- 
pany, and  assigned  as  collateral,  no  one 
would  have  thought  of  interposing  the  claim 
of  usury.  The  objection  must  rest,  if  well 
founded,  upon  some  fact  other  than  the 
quantum  of  security.  Put  in  other  words, 
the  question  is :  May  a  loaner  of  money  at 
the  time  of  agreeing  upon  the  loan  also 
agree  with  the  borrower  for  the  execution 
between  them  of  another  contraxit.  by  which 
a  part  of  the  money  loaned  is  to  be  paid  to 
the  lender  as  consideration  for  the  lender's 
promise  to  pay  a  larger  sum  on  a  future  con- 
tingency (a  contract  fair  in  itself  and  law- 
ful), without  tainting  the  loan  transaction 
with  usury?  Authorities  which  seem  to 
hold  the  negative  of  this  proposition  are  ad- 
duced, and,  regarded  in  the  light  of  princi- 
ple, the  writer  might  have  difficulty  in  reach- 
ing a  satisfactory  conclusion.  But  the 
question  seems  not  to  be  an  open  one  in  this 
court.  In  the  case  of  the  same  plaintiff  in 
error  against  Morrow,  reported  in  16  Ohio 
C  C.  351,  it  is  heJd  by  the  circuit  court  that, 
"where  a  life  insurance  company  requires  of 
an  applicant  for  a  loan  at  the  same  time  to 
take  out  an  insurance  policy  on  his  life  on 
the  usual  terms  and  conditions,  such  insur- 
ance and  the  premiums  paid  thereon  will  not 
be  considered  as  compensation  in  addition 
to  legal  interest  for  the  loan,  and  usurious-," 
and  a  recovery  was  had.  On  error  by  Mor- 
row to  this  court  the  judgment  was  affirmed, 
ill  Ohio  St.  661,  57  N.  E.  1133.  It  is  sug- 
gested that  in  that  case  usury  was  not  dis- 
tinctly pleaded.  Whether  so  or  not,  the 
facts  were  pleaded,  and  tne  record  sufficient- 
ly disclosed  facts  warranting  a  holding 
against  the  company  had  the  court  been  of 
opinion  that  an  insurance  contract  of  the 
character  indicated  could  not  be  made  by  the 
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parties     without   tainting    the    loan     with 
usury.     But  it  is  insisted  that  the  Morrow 
Case  is  not  authority  in  this  case  because  the 
insurance  contract  was  different  in  that  in 
the  Morrow  Case  the  insurance  was  effected 
on  the  life  of  the  borrower  himself,  while 
here  it  was  issued  upon  the  life  of  another 
in  whose  life  the  borrower  had  no  insurable 
interest     Assuming,  without  holding,  that 
the  borrower  was  without  insurable  interest 
in  the  life  of  the  insured,  does  it  follow  that 
the  contract  of  Strawn  with  respect  to  the 
payment  of  the  premium  notes  was  invalid? 
We  confess  our  inability  to  see  that  it  does. 
If   the    policy   had   been   made    payable    to 
Strawn,  the  point  would  be  well  taken ;  but, 
being  payable  to  the   insured,   and   not  to 
Strawn,  the  rule  as  to  insurable  interest  is 
not  pertinent.     If,  then,  the  insurance  con- 
tract and  Strawn*8  notes  for  premiums  are 
not  invalid  on  that  score,  and  if,  as  we  have 
found,  the  requiring  of  a  life  policy  by  the 
company  is  not  to  be  regarded  as  compensa- 
tion  in  addition  to  legal   interest   for   the 
loan,  and  so  usurious,  what  is  left  here  but 
an  inquiry  as  to  consideration?     Applying 
the  familiar  rule  that  one  may  lawfully  con- 
tract with  another  for  the  benefit  of  a  third, 
it  would  hardly  be  doubted  that  the  grand- 
fathei*  might  pay  premiums  on  a  life  policy 
for  the  grandson,  and  present  him  with  the 
policy.     Why  not?     If  the  purcha<?e  were  a 
horse,  or  a  farm,  would  anyone  doubt  the 
legality  of  it?     And  if  he  might  buy  outright 
and  pay,  why  might  he  not  buy  on  credit? 
Could  he,  in  a  suit  by  the  vejidor  of  a  horse 
po  purchased,  or  of  a  farm,  be  heard  to  say 
that  he  had  no  interest  in  the  beneficiary,  and 
hence  his  obligation  had  no  validity?     The 
consideration  moving  from  the  company  was 
its  agreement  to  pay  the  policy  at  maturity, 
or  at  death  if  sooner;  and  the  payment  of 
the  first  five  premiums  by  the  grandfather 
for  the  benefit  of  the  grandson  constituted  a 
sufficient  consideration  to  support  his  pledge 
of  the  policy  for  the  benefit  of  the  grand- 
father, at  least  to  the  extent  of  premiums 
paid,  and  entirely  good  until  he  should  elect 
to  avoid  the  transaction.     Decisions  are  not 
lacking,  and  many  are  cited,  to  the  effect 
that,  where  the  borrower  is  induced  to  make 
with  the  lender  some  unusual  and  unfair  ad- 
ditional contract, — as  to  buy  a  piece  of  land 
from  the  lender  at  an  exorbitant  price,  or 
give  a  note  to  secure  a  loan  of  gold  at  a  high- 
er rate  than  the  market  value  in  addition  to 
legal    interest, — the    contract   will    be    held 
usurious.     But  it  does  not  appear  that  the 
insurance  contract  in  this  case  was  ujiusual, 
or  that  the  rate  charged  or  the  terms  imposed 
were  other  than  those  which  were  custom- 
ary. 

It  IB  further  urged  that  the  whole  contract 
is  unconscionable,  and  its  execution  would 
result  in  great  hardship.  The  former  claim, 
we  suppose,  must  stand  on  the  question 
whether  or  not  it  is  illegal.  As  to  the  lat- 
ter claim,  it  does  appear  to  work  a  hardship 
as  it  has  turned  out.  But,  had  the  young 
man  died  soon  after  the  issuing  of  the  poli- 
cy, or  during  the  time  for  which  the  premi- 
ums had  been  paid,  the  apparent  hardship 
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would  have  been  on  the  other  party.  It  was 
held  bv  a  fast  baiyain,  and  would  have  been 
compelled  to  pay,  for  no  court  would  have 
listened  to  a  defense  by  the  company,  had 
such  been  interposed,  based  on  the  around 
here  urged  by  defendants  in  error,  viz.,  the 
inability  of  the  minor  to  make  a  binding 
contract  In  case  of  default  by  Strawn  in 
the  payment  of  his  loan  the  company  would 
have  oeen  required  to  first  exhaust  the  mort- 
gage security,  and,  only  in  the  event  that 
that  proved  insufficient,  could  it  have  resort* 
ed  to  the  proceeds  of  the  policy.  The  bal- 
ance would  have  belonged  to  the  insured's 
legal  representatives,  subject,  possibly,  to 
iiavances  on  account  of  premiums.  In  this 
view  the  question  of  insurable  interest  on 


the  part  of  the  grandfather  becomes  imma- 
terial, and  the  complaint  of  wagering  con- 
tract untenable. 

Viewing  the  case  as  presenting  a  legal 
claim  on  the  part  of  the  company,  and  fol- 
lowing the  former  decision  with  respect  to 
the  main  point  of  contention,  we  are  led  to 
the  conclusion  that  the  judgments  below 
should  be  reversed,  and  the  cause  remanded 
to  the  court  of  common  pieas,  with  direction 
to  enter  judgment  upon  its  previous  finding 
of  facts  and  in  conformity  with  this  opin- 
ion. 

lieversed. 

Minshall,  J.,  dissents. 


PENNSYLVANIA   SUPREME    COURT. 


Thomas  DUTTON  and  Wife 

V. 

Borough  of  LANSDOWNE,  Impleaded,  etc., 

Appt. 

(198  Pa.  563.) 

The  mniilclpalltsr  and  the  ahnttinar 
property  o^vner  cannot  be  sued  Jointly  to 
recover  damages  for  injuries  caused  by  a  de- 
fective sidewalk. 

(March  18,  1901.) 

APPEAL  by  the  defendant  borough  from 
a  judgment  of  the  Superior  Court  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  for  Delaware  County  in  favor  of  plain- 
tifts  in  an  action  brought  to  recover  dama- 
ges for  personal  injuries  caused  by  a  fall  on 
a  sidewalk  which  was  alleged  to  have  been 
negligently  permitted  to  be  out  of  repair. 
Reversed, 

The  facts  are  stated  in  the  opinion. 

Air.  Lewis  Lawrenoe  SatitA,  for  appel- 
lant: 

The  plaintiffs  joined,  in  one  action,  both 
the  borough  and  tlie  property  owner,  who 
was  liable  over  to  the  borough  under  the 
general  law. 

juLintzcr  V.  Oreenough,  192  Pa,  137,  43 
Atl.  405. 

This  was  a  misjoinder. 

Brookville  v.  Arthurs,  130  Pa.  615,  18 
Atl.  1076;  Lohr  v.  FtitUpshurg,  158  Pa,  246, 
27  Atl.  133,  165  Pa.  109,  30  Atl.  822;  Dun- 
can V.  Philadeipnia,  173  Pa.  550,  34  Atl. 
235;  Pittsburg  use  of  FUmagan  v.  Fo/y,  8 
Pa.  Super.  Ct.  275;  Pittsburg  use  of  Flana- 
gan V.  Daly,  5  Pa.  Super.  Ct.  532. 

In  view  of  the  difference  between  the  lia- 
bility of  the  borough  and  the  property  own- 
er, no  joint  judgment  could  be  sustained 
against  botii.  Where  there  are  several  tres- 
passes, or  a  single  trespass,  in  which  the  de- 

NoTK. — For  a  case  in  this  series  as  to  the 
right  to  Join  lotowner  and  city  in  action  to  re- 
cover assessment  paid  by  mistalce,  see  Lange- 
vln  V.  St.  Paui  (Minn.)  15  L.  R.  A.  766. 
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fendants  have  not  joined,  concerted,  or  con- 
curred, tnere  can  be  no  joint  recovery. 

Bard  v.  Yohn,  26  Pa.  482 ;  Klauder  v.  Mc- 
Chath,  3")  Pa.  128,  78  Am,  Dec.  329;  Leidig 
y.  Bucher,  74  Pa.  65;  Collins  v.  Cronin,  117 
Pa.  35,  11  Atl.  869;  Qallagher  v.  Kemmerer, 
144  Pa.  509,  22  Atl.  970. 

The  liability  of  the  city  depends  on  a 
state  of  facts  not  affecting  its  codefendants, 
and  the  converse. 

Trowbridge  v.  Forepaugh,  14  Minn.  133, 
Gil.  100. 

In  Little  Schuylkill  Nav.  R.  <£•  Coal  Co.  v. 
Richards,  57  Pa.  142,  98  Am.  Dec.  209,  and 
Gallagher  v.  Kemmerer,  144  Pa.  509,  22 
Atl.  970,  cases  involving  the  liability  of  sev- 
eral mine  owners  for  a  common  injnry  re- 
sulting from  several  trespasses  due  to  a  neg- 
ligent disposal  of  the  washings  from  their 
several  mines,  the  law  is  said  to  be  that, 
"without  concert  of  action,  no  joint  suit 
could  be  brought  against  the  owners  of  all 
the  collieries." 

Mr.  V.  Gilpin  Robiiuon,  for  appellees: 

Where  a  property  owner  after  notice,  ac- 
tual or  constructive,  and  a  borough  after  no- 
tice, either  actual  or  constructive,  permit  a 
highway  to  be  in  a  defective  condition,  there 
is  such  concert  of  action  as,  under  the  au- 
thorities, renders  them  liable  in  a  joint  ac- 
tion. 

Peoria  v.  Simpson,  110  111.  300,  51  Am. 
Rep.  683;  Weakly  v.  Royer,  3  Watts,  400; 
Leidig  v.  Bucher,  74  Pa.  65;  Chambers  v. 
Lapslcy,  7  Pa.  24;  Klauder  v.  McQrath,  35 
Pa.  12b,  78  Am.  Dec.  329;  Laverty  v.  Van- 
arsdale,  65  Pa.  507;  Collins  v.  Cronin.  117 
Pa.  35,  11  Atl.  869;  Boyd  v.  Insurance  Pa- 
trol, 113  Pa.  269,  6  Atl. '536. 

The  question  of  misjoinder  does  not  prop- 
erly enter  into  this  case.  The  borough  had 
actual  notice  of  the  defective  condition  of 
the  board  walk,  and  undertook  to  repair  it. 
Its  failure  to  do  this  thoroughly  resulted  in 
the  injury  to  the  plaintiff  which  is  the  basis 
of  the  action.  It  was  therefore  proper  to 
hold  the  borough  alone  responsible. 

In  an  action  for  tort,  where  more  than  one 
are  joined,  failure  to  prove  that  all  are  guil- 
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ty  does  not  defeat  the  action ;  a  verdict  may 
be  taken  against  one  of  the  defendants. 

Liitlr,  Schuylkill  Nav.  R,  d  Coal  Co.  v. 
Richards,  67  ^b,,  147,  98  Am.  Dee.  209;  Lei- 
dig  V.  Bitcher,  74  Pa.  6«5 :  Loverly  v.  Vanars- 
dale,  65  Pa.  507 ;  Huddleston  v.  West  Belle- 
vuc.  111  Pa.  110,  2  Atl.  200;  Gates  v.  Pennr 
sylvania  R.  Co.  150  Pa.  50,  16  L.  R.  A.  654, 
24  Atl.  638;  Carlisle  v.  Brisbane,  113  Pa. 
644,  57  Am.  Rep.  483,  6  Atl.  372;  Koelsch  v. 
Philadelphia  Co.  162  Pa.  355,  18  L.  R.  A. 
759,  25  Atl.  622 ;  Chambers  v.  Lapsley,  7  Pa. 
24;  Collins  v.  Cronin,  117  Pa.  35,  11  Atl. 
869;  Boyd  v.  Insurance  Patrgl,  113  Pa.  269, 
6  Atl.  636;  Weakly  v.  Royer,  3  Watte,  460; 
Durkin  v.  Kingston  Coal  Co.  171  Pa.  193,  29 
L.  R.  A.  808,  33  Atl.  237.  See  also  Boyle  v. 
Hazleion,  171  Pa,  167.  33  Atl.  142;  Mc- 
Tjanghlin  v.  Philadelphia  Traction  Co.  175 
Pa.  565,  34  Atl.  863. 

The  practice  of  suing  the  property  owner 
and  the  municipality  has  been  followeil  and 
approved. 

Boyle  v.  Hazleton,  171  Pa.  167,  33  Atl. 
142;  McLaughlin  v.  Philadelphia  Traction 
Co.  175  Pa.  565,  34  Atl.  863. 

Potter,  J.,  delivered  the  opinion  of  the 
court : 

The  theory  upon  which  the  municipality 
and  the  property  owner  were  sued  jointly  in 
this  case  is  radically  wrong.  As  a  result, 
the  judgment  must  be  reversed  for  the  rea- 
son that  the  action  was  brousrht  in  a  form 
which  cannot  be  sustained.  The  distinction 
between  the  duty  of  the  municipality  and 
the  property  owner  is  clearly  stated  in 
Brookville  v.  Arthurs,  130  Pa.  601,  18  Atl. 
1076,  by  Justice  Sterrett,  in  which  he  says: 
"The  borough  and  Mr.  Arthurs  were  in  no 
sense  of  the  term  joint  wrongdoers.  They 
did  not  co-operate  in  the  same  wrongful  act 
in  such  wfiy  as  to  make  them  joint  wrong- 
doers. \A'hile  it  is  true  that  the  borough 
could  not  deny  its  liability  for  neglect  of  its 
general  duty  to  see  that  the  streets  and  side- 
walks thereof  are  kept  in  reasonably  good 
and  safe  condition,  it  cannot  be  pretended 
that  the  corporation  in  any  way  co-operated 
'with  the  defendant  in  his  neglect  to  perform 
the  duty  which,  as  between  it  and  himself, 
he  assumed  to  discharge.  As  shown  by  the 
evidence,  the  true  relation  of  the  defendant 
to  the  borough  was  that  of  a  resident  prop- 
erty o>^'ner  bound  by  the  ordinance,  and  still 
further  by  his  express  promise,  to  keep  the 
sidewalk  in  question  in  good  repair.  Tlie 
claim  is  not  for  contribution,  but  to  recover 
from  the  defendant  the  amount  which  the 
plaintiff  was  compelled  to  pay  in  conse- 
quence of  his  neglect  to  do  what  he  should 
have  done,  and  expressly  promised  to  do." 
The  authorities  all  seem  to  agree  that  the 
plaintiff  has  the  right,  in  cases  of  this  char- 
acter, to  sue  either  the  municipality  or  the 
owner,  but  it  does  not  follow  that  both  can 
be  sued  jointly ;  the  measure  of  responsibili- 
ty being  very  different.  In  Lohr  v.  Philips- 
burg,  156  Pa.  246,  27  Atl.  133,  which  was  a 
sidewalk  case,  the  lower  court  held  the  bor- 
ough to  the  same  measure  of  liability  as  an 
employer.  But  this  court,  speaking  by  our 
53  L.  R.  A. 


Brother  Mitchell,  in  reversing,  said :  "There 
is  a  clear  distinction  to  be  taken  between  the 
duties  in  the  two  cases.     That  of  the  master 
is  primary  and  a^olute,  to  know  and  to  do, 
while  that  of  the  borough,  or  of  any  munici- 
pality,  as   to   sidewalks,   is   secondary  and 
supplemental,  to  see  that  the  property  owner 
makes  and  maintains  a  safe  pavement;  and 
its  breach  of  duty  is  not  in  failing  to  do  the 
work,  but  in  failing  to  compel  the  owner  to 
do  it."     And  again,  in  Duncan  v.  Philadel- 
phia,  173  Pa,  550,  34  Atl.  235,  this  court 
said:     "It  is  the  duty  of  a  municipality  to 
exercise  a  reasonable   supervision   over   its 
sidewalks;  but  as  the  first  duty  in  relation 
to  them  rests  upon  the  property  owner,  and 
that  of  the  city  is  secondary  only,  it  is  not 
liable  for  defects  without  notice,  actual  or 
implied,  of  their  existence."    And  again,  in 
^fintzer  v.  Oreenough,  192  Pa.  137,  43  Atl. 
465,  the  court  says:     "It  is   the   primary 
duty  of  property  owners  along  a  street  to 
keep  in  proper  repair  the  sidewalk  in  front 
of       their      respective     properties.     .     .     . 
Hence  it  is  that^  owing  to  this  primary  lia- 
bility, many   cases   exist  in   this    stote   in 
which,  after  recovery  from  the  municipality, 
the  latter   has   successfully   recovered  over 
from  the  property  owner  on  account  of  his 
breach  of  his  primary  duty  to  keep  the  side- 
walk    in    a     safe   condition."    We    repeat, 
therefore,  that  it  does  not  follow  that  be- 
cause both  the  property  owner  and  the  bor- 
ough may  be  liable,  each  for  the  neglect  of 
a  particular  duty,  they  may  be  joined  in  an 
action  of  tort    The  breach  of  duty  here  is 
not  like  that  of  maintaining  a  party  wall, 
which  is  equally  incumbent  upon  both  par- 
ties.    The  case  of  Durkin  v.  Kingston  Coal 
Co.  171  Pa.  193,  29  L.  R.  A.  806,  33  Atl. 
237,  has  been  cited  as  analogous  to  the  view 
taken  by  the  trial  court.     But  that  case  did 
not  turn  upon  the  precise  point  being  consid- 
ered here,  and  the  court  did  not  pass  upon 
any  difficulty  growing  out  of  the  pleadings. 
It  is  difficult  to  see  where  any  authority  for 
sustaining  the  judgment  in  this  case  can  !>€ 
found  in  Little  Schuylkill  Na^.  R.  d  Coal 
Co.  V.  Richards,  57   Pa.  143,  98  Am.  Dec. 
200,  or  in  Leidig  v.  Bucher,  74  Pa.  65,  as 
they  are  authority  for  the  doctrine  that  de- 
fendants who  have  not  joined  in  committing 
a  wrong  should  not  be  joined  in  the  same 
action.     Neither    does    Laverty    v.    Vanars- 
dale,   65  Pa.   507,   and  other  similar  casos 
cited,  touch  the  point  here.     If  two  defend- 
ants be  sued  jointly  for  a  tort,  and  the  evi- 
dence is  not  sufl^cient  to  hold  one,  there  may 
be  a  discontinuance  as  to  that  one,  and  the 
trial  may  proceed  as  to  the  other.     In  such 
case  the  joint  action  does  not  fail  because 
the  tort  is  not  joint,  if  committed,  but  for 
the  reason  that  the  evidence  fails  to  show 
any  concert  of  action.     But  where  the  dec- 
laration is  for  a  joint  tort,  and  the  case  goes 
to  the  jury  as  against  both  defendants,  if, 
under  such  circumstances,  the  evidence  fails 
to  show  that  the  defendants  were  joint  tort- 
feasors,  it   is  error    to  permit  a   recovery 
against  one   or   both.     Such   a  case   would 
show,  not  a  mere  misjoinder  of  parties,  but 
a  misjoinder  of  causes  of  action.     In  any 
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view  of  the  question,  the  relation  between 
the  municipality  and  the  owner  presents 
separate  and  distinct  causes  of  action,  and 
they  cannot  be  sued  jointly. 

The  judgment  is  therefore  reversed. 


T.  Brent  SWEARINGEN,  Assignee  of  Flem- 
ing Brothers,  et  al., 

V. 

SEWICKLEY  DAIRY  COMPANY 

and 
A.  M.  BYERS  et  aX.,  Appts. 

(li)8  Pa.  68.) 

Ybe  statate  of  llmltntions  besrtnB  to  run 

against  the  liability  of  a  stoclchoider  to  cred- 
itors of  the  corporation  on  bis  unpaid  stock 
Bubsorlption  at  the  time  the  corporation  be- 
comes insolvent  as  shown  by  an  assignment 
for  1)eneflt  of  creditors. 

(January  7, 1901.) 

APPEAL  by  defendants  Byers  and  others 
from  a  decree  of  the  Court  of  Common 
Pleas,  No.  1,  for  Allegheny  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce 
appellants'  liability  upon  stock  subscriptions 
to  the  defendant  corporation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Watson  A  MeCleave,  for  appel- 
lant Byers: 

The  right  of  action  to  recover  the  alleged 
balance  of  unpaid  stock  subscription  upon 
the  stock  held  by  A.  M.  Byers  is  barred  by 
laches. 

No  action  or  proceeding  was  instituted  for 
more  than  eight  years  aiter  the  Sewickley 
Dairy  Company  became  insolvent  and  made 
a  general  assignment  for  the  benefit  of  cred- 
itors, and  for  about  ten  years  after  the  al- 
leged balance  of  stock  subscription  was  as- 
f<e.s8cd  by  the  board  of  directors,  and  de- 
clared to  be  payable. 

Pittsburgh  d  C.  R.  Co.  v.  Byers,  32  Pa. 
22,  72  Am.  Dec.  770;  McGully  v.  Pittsburgh 
^  C.  R.  Go.  32  Pa.  25:  Pittsburgh  d  C.  R. 
Co.  V.  Graham,  36  Pa.  77;  Pittsburgh  d  C. 
R.  Co.  V.  Plummer.  37  Pa.  413;  Franklin 
Sav.  Bank  v.  Bridges,  20  W.  N.  C.  43 ;  Mod- 
«m  L.  Ins.  d  Improv.  Trust  Go.  v.  Keller, 
3  Pa.  Co.  Ct.  118;  Amer  v.  Armstrong,  6 
Pa.  Co.  Ct.  392;  Shackamaxon  Bank  v. 
Dougherty,  20  W.  N.  C.  297. 

The  assignees  of  this  corporation  might 
have  sued  the  stockholders  for  unpaid  sub- 
•scriptions  to  capital  stock. 

Yeager  v.  Scranton  Trust  Co.  d  8av.  Bank 
use  of  Linen,  14  W.  N.  C.  296 ;  West  Chester 
4:  P.  R.  Co.  V.  Thomas,  2  Phila.  344;  Citi- 
zens d  II.  8av.  Bank  d  T.  Co.  v.  Oillespie, 
115  Pa.  564,  9  Atl.  73. 

A  claim  payable  on  demand  (and  here  the 
vmpaid  subscriptions  were  assessed  by  the 
corporation  and  ordered  to  be  called;  hence 


they  were  payable  on  demand,  but  were 
never  called  or  demanded)  is  due  as  soon  as 
demandable,  and  not  from  the  time  of  de- 
mand; and  the  statute  of  limitations  begin:} 
to  run  from  that  date. 

Milne's  Appeal,  99  Pa.  483 ;  Taylor  v.  Wit- 
man,  3  Grant.  Cas.  138. 

The  fact  that  the  assignment  of  the  cor- 
poration created  a  trust  fund  for  the  pay- 
ment of  creditors  did  not  prevent  the  run- 
ning of  the  statute  of  limitations  against 
debts  due  to  the  corporation. 

York's  Appeal,  110  Pa.  69,  1  Atl.  162,  2 
Atl.  65;  LighVs  Estate,  138  Pa.  211,  20  Atl. 
536;  Milne's  Appeal,  99  Pa.  483;  Reed  v. 
Marshall,  90  Pa.  346;  Kane  v.  Bloodgood,  7 
Johns.  Ch.  90,  11  Am.  Dec.  417. 

The  fact  that  this  suit  is  brought  by  cred- 
itors standing  upon  the  rights  of  the  as- 
signee in  equity  doea  not  prevent  the  run- 
ning of  the  statute. 

Todd*s  Appeal,  24  Pa.  431 ;  Buehler  v.  Buf- 
fington,  43  Pa.  278;  Jones  v.  Turberville,  2 
Ves.  Jr.  11;  York's  Appeal,  110  Pa.  69,  1 
Atl.  162,  2  Atl.  65. 

The  assignment  for  the  benefit  of  creditors 
did  not  toll  the  statute  of  limitations  as  to 
the  claim  of  creditors  against  the  assignor, 
whether  or  not  it  did  toll  the  statute  as  to 
claims  against  the  fund  assigned  to  and  com- 
ing to  the  possession  of  the  assignee. 

Penn  Bank's  Estate,  152  Pa.  65,  25  Atl. 
310;  Kaufman's  Estate,  22  Pa.  Co.  Ct.  385. 

The  statute  of  limitations  begins  to  run  in 
favor  of  stockholders  against  the  creditors' 
debt  at  the  same  time  it  commences  to  run 
in  favor  of  the  company,  even  though  the 
company  is  sued  before  the  statute  is  a  bar 
as  to  it. 

Richmond  v.  Irons,  121  U.  S.  27,  30  L.  ed. 
864,  7  Sup.  Ct.  Rep.  788;  1  Dan.  Ch.  Pr. 
6th  ed.  p.  043:  Gressey  v.  Meyer.  138  U.  S. 
525.  34  L.  ed.  1018,  11  Sup.  Ct.  Rep.  387. 

Messrs.  J.  A.  Iianglltt  and  I<.  M. 
Plnmer  for  appellants  John  I.  Shaw  and 
others. 

Messrs.  W.  K.  Jennings  and  T.  M. 
Henry,  for  appellee: 

Before  there  is  any  obligation  upon  the 
stockholder  to  pay  without  an  assessment 
and  call  by  the  company  there  must  be  some 
order  of  a  court  of  competent  jurisdiction, 
or,  at  the  very  least,  some  authorized  de- 
mand upon  him  for  payment;  and  it  is  clear 
the  statute  of  limitations  does  not  begin  to 
run  in  his  favor  until  such  order  or  demand. 

Scovill  V.  Thayer,  105  U.  S.  143,  26  L.  cd. 
968;  Lane's  Appeal,  105  Pa.  49,  51  Am.  Rep. 
166;  Re  Glen  Iron  Works,  13  W.  N.  C.  387. 

The  corporation  became  insolvent  within 
three  years  after  subscriptions  to  the  capital 
stock  were  made,  and  made  a  voluntary  as- 
signment on  January  5,  1891.  It  cannot  be 
claimed,  therefore,  that  the  statute  of  limi- 
tations had  run  during  the  solvency  of  the 
company. 

When  insolvency  occurred  the  rights  of 


Note. — ^As  to  when  statute  of  limitations  be- 
gins to  Vun  against  liability  of  stockholder,  see 
-earlier  eases  In  this  series  as  follows :  Powell 
V.  Oregonian  R.  Co.  (C.  C.  D.  Or.)  S  L.  R.  A. 
201;  H6speB  v.  Northwestern  Mfg.  &  Car  Co. 
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(Minn.)  15  L.  R.  A.  470;  Wells  v.  Blaclc  (Cal.) 
87  L.  R.  A.  619;  and  Brunswick  Terminal  Co. 
V.  National  Bank  (C.  C.  App.  4th  C.)  48  L.  R. 
A.  625. 
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creditors  intervened,  and  the  amount  of  the 
par  value  of  the  stock  remaining  unpaid 
thereupon  immediately  became  a  trust  fund 
for  the  benefit  of  the  creditors  of  the  corpo- 
ration. 

Statutes  of  limitation  do  not  run  against 
trust  funds. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  dairy  company,  on  June  11,  1889,  au- 
thorized a  call  for  25  per  cent  of  the  sub- 
scription to  stock,  payable  on  July  1,  in  or- 
der to  pay  for  a  right  of  way  contracted  to 
be  purchased  from  one  Fleming,  as  specified 
in  the  resolution.  Under  arrangement  with 
Fleming,  the  company,  instead  of  collecting 
the  25  per  cent  and  paying  it  to  Fleming, 
issued  the  stock  itself  directly  to  him,  cred- 
ited with  a  payment  of  25  per  cent.  The 
contract  was  not  carried  out,  however,  and 
the  right  of  way  was  never  conveyed  by 
Fleming  to  the  company.  Between  June 
11  and  July  1,  the  appellant  bought  from 
Fleming,  paid  in  76  per  cent  in  cash,  and  re- 
ceived the  stock  as  full  paid.  On  January 
5,  1891,  the  company,  having  become  insol- 
vent, made  an  assignment  for  the  benefit  of 
creditors,  and  on  June  30,  1899,  the  present 
bill  was  filed  as  a  creditors'  bill  to  collect 
the  25  per  cent  unpaid  subscription.  The 
first  question  that  arises  is  whether  the  bill 
is  barred  as  too  late,  under  the  analogy  of 
the  statute  of  limitations. 

The  general  rules  are,  first,  that,  on  an 
obligation  for  the  payment  of  money  on  de- 
mand, the  statute  begins  to  run  at  once. 
Suit  is  a  suflicient  demand,  and  must  be 
brought  within  six  years.  Andress'a  Ap- 
peal, 99  Pa.  421 ;  Milne* a  Appeal,  99  Pa.  483 ; 
Bonsfead  v.  Cuyler,  116  Pa.  551,  8  Atl.  848. 
Secondly,  where  the  contract  is  to  pay  on 
the  future  performance  of  a  condition  or 
happening  of  an  event,  or  at  a  certain  time 
after  demand,  there  a  demand  is  necessary 
to  a  right  of  action,  and  the  statute  does  not 
begin  to  run  until  demand  is  made.  Smith 
V.  Belt,  107  Pa.  352;  Eichman  v.  Hersker, 
170  Pa,  402,  33  Atl.  229;  Taylor  v.  Witman, 
3  Grant  Cas.  138.  Whether  there  is  a  third 
rule  that,  if  demand  is  necessary,  it  must  be 
made  within  six  years  from  the  contract,  has 
been  both  affirmed  and  denied  in  our  cases, 
which  are  much  at  variance  on  the  question. 
It  was  asserted  in  Laforge  v.  Ja/yne,  9  Pa. 
410;  and  expressly  held  in  Pittahurph  Jo  C. 
It.  Co.  V.  Byers,  32  Pa.  22,  72  Am.  Dec.  770; 
MnCully  v.  Pittahnrgh  d  C.  R.  Co.  32  Pa. 
25;  Piitshiirgh  A  C.  R.  Go.  v.  Oraham,  36 
Pa.  77:  and  Franklin  S<w.  Bank  v.  Bridgea, 
20  W.  N.  C.  43.  On  the  other  hand,  it  was 
denied  generally  in  Taylor  v.  Witman,  3 
Grant  Cas.  138;  and  expressly  rejected  in 
Girard  Bank  v.  Bank  of  Penn.  Twp.  39  Pa. 
92,  80  Am.  Dec.  507;  Smith  v.  Bell,  107  Pa. 
352,  and  other  cases,  on  the  distinction,  how- 
ever, between  obligations  for  the  simple 
payment  of  money  and  deposits  or  bail- 
ments,— a  distinction  now  well  established. 
It  was  on  this  distinction  that  the  case  of 
Laforge  v.  Jayne,  9  Pa.  410,  was  said  to  be 
overruled  in  Finkbone*a  Appeal,  86  Pa.  368. 
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Probably  all  the  cases  may  be  reconciled  by 
a  careful  regard  to  this  distinction,  but  it 
is  not  necessary  in  this  case  to  pursue  the 
subject  further.  It  was  expressly  held  in 
Pittahurgh  d  C.  R.  Co.  v.  Byera,  32  Pa.  22, 
72  Am.  Dec.  770,  and  the  kindred  cases  al- 
ready cited,  that  where  no  call  is  made  upon 
subscriptions  to  corporate  stock  for  six 
years  the  liability  of  the  subscriber  is  barred 
by  the  stutute  of  limitations,  thus  placing- 
such  subscriptions  under  the  first  rule  a» 
above  expressed.  These  decisions,  however, 
have  not  commanded  uniform  assent,  and  it 
must  be  confessed  that  they  are  not  easy  to 
reconcile  with  the  cases  that  hold  that  a  call 
or  assessment  by  the  corporation  is  a  neces- 
sary foundation  for  a  right  of  action  against 
the  stockholder.  But  Pittahurgh  d  G.  R.  Co. 
V.  Byera  and  its  kindred  canes  have  never 
been  overruled,  and  in  Franklin  Sav.  Bank 
V.  Bridgea,  20  W.  N.  C.  43,  they  were  fol- 
lowed, and  the  principle  enforced,  in  an  ac- 
tion by  the  assignee  for  the  benefit  of  cred- 
itors of  an  insolvent  bank  upon  an  assess- 
ment made  more  than  six  years  previously,, 
though  in  the  meantime,  but  also  more  thafi 
six  years  prior  to  the  suit,  the  bank  had  be- 
come insolvent  and  made  an  assignment  for 
creditors.  The  learned  court  belo^v  were  of 
opinion  that  Franklin  Sav.  Bank  v.  Bridges 
was  overruled  by  Lane*a  Appeal,  105  Pa.  49, 
51  Am.  Rep.  166.  In  this  we  cannot  concur. 
The  questions  raised  in  Lane* a  Appeal  re- 
lated solely  to  the  remedy,  and  the  opinion 
is  devoted  to  the  consideration  of  the  de- 
fenses set  up — First,  that  the  creditors  gen- 
erally had  a  complete  and  adequate  remedy 
prescribed  by  the  act  under  which  the  cor- 
poration was  chartered:  and,  secondly,  that 
the  principal  creditor  filing  the  bill  had  a 
remedy  by  attachment  execution  on  his^ 
judgment.  In  an  elaborat?  opinion  by  the 
late  Justice  Green  the  whole  subject  wa* 
reviewed,  and  in  some  quotations  and  obser- 
vations upon  them  the  statute  of  limitations 
was  referred  to,  but  it  was  always  arguendo 
and  by  way  of  illustration.  Xo  question, 
under  the  statute,  arose  in  the  case  or  wa» 
passed  upon  by  the  court. 

We  have  in  the  present  case  three  date» 
from  which  it  is  claimed  by  appellant  that 
the  statute  began  to  run,  and  all  of  which 
were  more  than  six  years  before  the  filing  of 
the  bill.  'First,  the  assessment  and  call  for 
the  25  per  cent.  If  this  had  been  a  clear 
unconditional  call,  the  right  of  action  would 
have  been  immediate  and  complete,  and  the 
statute  would  have  commenced  to  run.  But, 
as  already  stated,  the  call  was  complicated 
by  the  transactions  with  Fleming.  How  the 
company  came  to  turn  over  the  certificates 
to  him  without  getting  the  right  of  way  of 
which  they  v/ere  to  be  the  price,  or  why  suit 
was  not  brought  for  a  conveyance  of  the  way, 
or  a  rescission  of  the  contract  so  far  as  with- 
in his  control,  does  not  appear,  and  is  prob- 
ably beat  accounted  for  by  his  position  in  the 
company.  Secondly,  if  the  date  of  purchase 
by  the  appellant  be  taken  as  the  inception  of 
his  liability,  and  the  principle  of  Pittahurgh 
d  G.  R.  Co.  v.  Byera  be  applied,  the  bill  wa» 
too  late.     But,  thirdly,  without  going  fur- 


1901. 


SW£AU1NGI£N    V.    SeWICKLEY   DaIBT   CO. 


473 


ther  iuto  this  subject,  and  leaving  the  cases 
on  the  necessity  of  demand  within  six  years 
open  for  consideration  when  the  question 
necessarily  arises^  we  have  for  the  third  date 
the  insolvency  of  the  company  as  shown  by 
its  assignment  for  the  benefit  of  creditors. 

When  does  the  right  of  action  by  the  cred- 
itors for  unpaid  subscriptions  accrue?  Such 
subscriptions  are  a  fund  in  the  hands  of  the 
stockholders  charged  with  a  trust  for  the 
payment  of  the  corporate  debts.  This  trust 
does  not  depend  on  any  statute,  but  is  de- 
duced on  general  principles  of  equity  from 
the  premise  that  the  capital  is  publicly 
pledged  to  those  who  deal  with  the  corpora- 
tion for  their  security.  Lane's  Appeal,  105 
Pa.  49,  51  Am.  Rep.  166.  So  long  as  the 
corporation  is  solvent,  the  whole  subscrip- 
tion is  due  in  accordance  with  its  terms,  and 
is  payable  when  and  as  called  for  by  the  cor- 
poration. But,  when  the  corporation  be- 
comes insolvent,  the  contract  between  it  and 
the  subscriber  is  terminated,  and  his  debt  to 
it  then  is  only  for  such  part  of  his  subscrip- 
tion as  is  required  to  pay  the  corporate 
debts.  It  is  a  debt,  not  to  it  in  its  own 
right,  but  in  the  right  of  its  creditors.  But 
it  would  seem  that  the  status  of  the  stock- 
holder as  holder  of  a  fund  liable  at  least  con- 
tingently to  the  creditors  must  be  fixed  at 
the  time  and  by  the  fact  of  the  ascertain- 
ment of  insolvency.  It  is  the  general  rule 
that  insolvency  fixes  the  relative  rights  of 
all  the  parties  concerned.  From  that  mo- 
ment the  unpaid  subscriptions  become  part 
of  the  assets  for  payment  of  the  creditors. 
It  is  true  they  are  special,  or,  as  they  may 
be  called,  reserved,  assets,  not  to  be  put  in 
di.'itribution  until  the  insufficiency  of  the 
other  assets  is  shown;  but  this  is  no  reason 
why  the.  creditors  may  not  proceed  at  once 
to  show  that  fact.  In  Franklin  8av.  Bank 
V.  Rfidgea,  20  W.  N.  C.  43,  already  cited,  it 
was  said  by  Albright,  J.,  in  entering  a  non- 
suit which  was  sustained  by  this  court: 
"Concedinj^  that  the  unpaid  subscription, 
when  realized,  would  be  a  fund  to  be  held 
for  the  benefit  of  the  depositors  and  other 
creditors  of  the  corporation,  it  is  apparent 
that  as  soon  as  the  assignment  was  made  the 
depositors  and  creditors  were  entitled, 
through  the  assignee,  to  demand  that  the  un- 
paid subscriptions  should  be  paid.  .  .  . 
Tlie  creditors  were  at  that  time  in  the  posi- 
tion of  one  to  whom  an  obligation  is  due  on 
demand,  or  who  can  make  demand  upon  the 
doing  of  an  act  himself."  In  Terry  v.  An- 
derson, 95  U.  S.  628,  24  L.  ed.  365,  the  char- 
ter of  a  bank  provided  that  the  stockholders 
should  be  individuallv  liable  for  the  bills  or 
notes  issued  by  the  bank.  The  main  ques- 
tion was  on  the  constitutionality  of  the  stat- 
ute of  limitations  reducing  the  time  for 
bringing  suit,  but  it  was  also  held  that  not 
only  this  liability,  but  the  equitable  liabil- 
ity, for  unpaid  subscriptions  to  stock,  arose 
when  the  bank  stopped  payment,  and  the 
statute  began  to  run  from  that  time,  though 
it  antedated  by  nearly  a  year  and  a  half  the 
assignment  by  the  bank  for  the  benefit  of  its 
creditors. 

No  other  case  has  been  cited,  nor  has  my 
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own  examination  found  any  other,  in  which 
it  has  been  directly  decided  that  on  the  in- 
solvency of  the  corporation  the  creditor's 
right  of  action  for  unpaid  subscriptions  is 
complete,  and  hence  that  the  statute  of  lim- 
itations begins  to  run,  but  the  general  trend 
of  judicial  expression  is  in  that  direction. 
Thus,  in  Wilbur  v.  Stockholders,  18  Nat. 
Bankr.  Reg.  178,  Fed.  Cas.  No.  17,636,  Cad- 
walader,  J.,  says:  "Upon  the  insolvency  of 
the  corporation,  the  obligations  of  the  stock- 
holders thus  at  once  become  assets  for  the 
payment  of  its  debts  to  such  extent  as  other 
assets  are  deficient."  And  in  Myers  v. 
Secley,  10  Nat.  Bailkr.  Reg.  411,  Fed.  Cas. 
No.  9,994,  Treat,  J.,  says:  "If  a  company 
is  insolvent,  the  original  mode  of  making 
calls  upon  the  stock  is  not  to  be  pursued  in 
the  enforcement  of  such  a  decree;  for  the 
debt  is  then  due  on  the  stock  without  de- 
nxand."  Both  these  cases  are  cited  in  Lane's 
Appeal.  In  Sawyer  v.  Hoag,  17  Wall.  610, 
21  L.  ed.  731,  the  stockholder  was  a  creditor 
of  the  corporation,  and  sought  to  set  off  his 
claim  against  his  unpaid  subscription,  but 
the  Supreme  Court  held  this  could  not  be 
done.  Miller,  J.,  saying:  "As  soon  as  the 
company  became  insolvent,  and  this  fact  be- 
came known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount 
ceased.  It  became  a  fund  belonging  equally, 
in  equity,  to  all  the  creditors,  and  could  not 
be  appropriated  by  the  debtor  to  the  exclu- 
sive payment  of  his  own  claim."  And  in 
Sanger  v.  Upton,  91  U.  S.  56,  23  L.  ed.  220, 
it  is  said :  "The  assignee  might  have  filed  a 
bill  in  etjuity  against  all  the  delinquent 
shareholders  jointly.  .  .  .  But,  if  the  com- 
pany is  utterly  insolvent,  in  any  event  a  sep- 
arate action  at  law  in  each  case  is  much  to 
be  preferred.  ...  If  the  contingency 
should  occur  that  the  assets  realized  exceed 
the  liabilities  to  be  met,  the  .  .  .  courts 
will  see  that  no  wrong  is  done  to  those  ad-  ' 
versely  concerned." 

All  of  the  cases  say  that  on  a  creditors' 
bill  an  account  must  be  taken  of  the  debts, 
assets,  and  unpaid  subscriptions  in  order  to 
determine  how  much  of  the  latter  should  be 
called.  This  clearly  implies  that  the  credit- 
ors need  not  wait  until  full  administration 
has  exhausted  the  other  assets,  but  may  pro- 
ceed at  once  to  ascertain  and  liquidate  the 
stockholders'  liability,  even  though  payment 
may  not  be  enforced  until  actual  necessity 
has  been  shown.  And  the  decisions  in  analo- 
gous cases  are  in  harmony  with  this  view. 
Thus,  in  CoriielVs  Appeal,  114  Pa.  153,  6  Atl. 
258,  a  bill  by  judgment  creditors  of  a  cor- 
poration against  certain  stockholders  on 
their  unpaid  subscriptions  was  sustained  on 
the  averments  of  insolvency  of  the  corpora- 
tion and  the  exhaustion  of  plaintiff's  reme- 
dies at  law,  though  no  account  had  been 
taken  of  the  other  liabilities  of  the  corpora- 
tion, and  other  stockholders  were  not  made 
parties,  Trunkey,  J.,  saying:  "The  right 
of  the  claimant  to  immediate  and  entire  re- 
lief is  not  to  be  delayed  by  any  questions  of 
expediency  or  of  the  ultimate  rights  of  the 
defendants  to  contribution."  A  similar  bill 
was  sustained  in  BelVs  Appeal,  115  Pa.  88, 
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6  Atl.  177.  In  Citizens  d  M.  8av.  Bank  d  T. 
Co,  V.  Gillespie,  115  Pa.  564,  9  Atl.  73,  it 
was  held  that,  while  ordinarily  an  account 
and  assessment  are  necessary  to  fix  the 
amount  of  the  stockholders'  liability  on  his 
unpaid  subscription,  yet  "the  necessity  for 
this  does  not  exist  where  the  whole  amount 
ia  required  to  pay  the  debts.  .  .  .  Tlie 
Assignee  may  sue  at  once,  for  all  is  required." 
And  in  Hatch  v.  Dana,  101  U.  S.  205,  25  L. 
«d.  885,  a  creditors'  bill  against  a  single 
•fltockholder  was  sustained,  although  no  call 
had  been  made  by  the  corporation,  no  ac- 
xjount  taken  of  the  corporation's  other  in- 
debtedness, and  the  other  stockholders  were 
not  made  parties.  In  all  of  these  cases  the 
#act  of  insolvency  was  held  sufficient  to  sup- 
port an  action,  and,  of  course,  as  soon  as  the 
right  of  action  accrued  the  statute  of  limi- 
tations began  to  run. 

No  sufficient  reason  is  perceived  why  these 
principles  should  not  apply  to  cases  like 
that  at  bar,  at  least  to  the  extent  of  ascer- 
taining and  liquidating  the  liability  of  the 
stockholders  promptly,  and  while  evidence 
on  disputed  facts  is  presumably  obtainable. 
"The  very  numerous  questions  of  contested 
liability,  particularly  in  the  Federal  courts 
under  the  bankruptcy  acts,  show  that  this 
is  a  matter  of  practical  concern.  And  the 
interests  of  creditors,  not  less  than  the 
rights  of  the  stockholders,  are  served  by  this 
view.  If  there  is  no  right  of  action  for 
unpaid  subscriptions  until  full  administra- 
tion of  all  the  other  assets,  then  this  case  is 


an  illustration  of  the  delay  and  difficulties 
imposed  on  the  creditors.  Eight  years  and 
a  half  elapsed  from  the  assignment  till  the 
filing  of  this  bill,  and  in  the  meantime  the 
creditors  were  exposed,  not  only  to  the  de- 
lay, but  also  to  the  chances  of  failure  of  as- 
sets by  the  death  and  distribution  of  the  es- 
tates of  some  of  the  stockholders,  and  the 
insolvency  or  financial  inability  of  others, 
besides  all  the  vexatious  questions  of  color- 
able or  bona  fide  transfers  of  the  stock.  If 
a  bill  had  been  filed  in  1891,  averring  in- 
solvency and  entire  insufficiency  of  other  as- 
sets, it  is  clear  that  it  would  not  have  been 
demurrable,  and  the  final  determination  of 
how  much  of  the  unpaid  subscriptions 
should  be  assessed  and  collected  might  well 
have  been  intrusted  to  a  court  quite  compe- 
tent to  settle  it  with  equity  to  all  parties. 
We  are  of  opinion,  therefore,  that  not  only  is 
the  case  of  Franklin  Sav.  Bank  v.  Bridges  an 
express  authority,  but  also  that  it  is  sup- 
ported by  correct  reasoning  from  admitted 
principles.  The  right  of  action  of  the  plain- 
tiff, whatever  it  was,  accrued  upon  the  fact 
of  insolvency  of  the  dairy  company  shown 
by  the  assignment  for  the  benefit  of  credit- 
ors, and  the  statute  of  limitations  began  to 
run  from  that  date.  The  bill,  therefore,  was 
too  late. 

The  decree  is  reversed,  and  the  bill  directed 
to  be  dismissed,  with  costs. 

Rehearing  denied. 
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H.  B.  BAKER,  Appt., 

V. 

LOUISVILLE  &  NASHVILLE  TERMINAL 
COMPANY  et  al, 

(106  Tenn.  490.) 

1.  A  railroad  company  \m  not  liable  to 
an  employee  of  an  Ice  company  with 
which  it  had  contracted  for  a  supply  of  Ice 
for  Its  refrigerator  cars,  who  was  Injured  by 
falling  from  the  top  of  a  car  which  he  was 
storing  with  ice,  either  because  the  car  was 
left  on  a  curve  which  caused  it  to  incline  side- 
ways unduly,  or  because  the  roof  was  slippery 
with  ice,  since  these  were  not  defects  in  the 
premises,  the  duty  to  remedy  which  the  rail- 
road company  owed  to  persons  impliedly  in- 
vited to  its  premises. 

•9.  Allearatlons  In  a  declaration  cannot 
be  considered  as  part  of  an  amended  dec- 
laration subsequently  filed,  which  is  complete 
in  itself  and  does  not  refer  to  or  adopt  the 
former  as  a  part  of  it. 

H.  An  allegratlon  that  It  -was  the  dnty 
of  a  railroad  company  to  place  a  car 
at  a  derrick  to  be  loaded  by  employees  of 
an  ice  company  with  which  it  had  contracted 

Note. — As  to  right  of  servant  to  recover  dam- 
Ages  from  persons  other  than  his  master  for 
Injuries  received  in  the  performance  of  his  du- 
ties, see  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry 
<Ind.)  46  L.  R.  A.  33,  and  note. 
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for  a  supply  of  ice,  without  stating  how  such 
duty  arose,  is  a  mere  conclusion  of  law,  and 
is  immaterial. 

(January  19,  1901.) 

APPEAIi  by  plaintiflF  from  a  judgment  of 
the  Circuit  Court  for  Davidson  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendants' 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  'Washington,  Allen,  A  Rains 
for  appellant. 

Messrs.  Smith  A  Maddin,  for  appellee 
Louisville  &  Nashville  Terminal  Co.: 

The  railroad  company  had  no  contract 
with  the  plaintiff.  The  plaintiff,  knowing 
that  the  cars  w^ere  not  at  the  derrick,  vol- 
untarily undertook  to  ice  the  car  where  it 
stood.  Seeing  the  ice  and  snow,  and  pro- 
ceeding to  the  work,  and  getting  on  top  of 
the  car,  he  took  the  risk  of  the  method  of 
doing  the  work  at  that  place. 

In  all  such  cases  it  must  appear:  (1) 
That  there  was  some  defect  in  the  premises 
or  in  the  appliances,  which  it  was  the  de- 
fendants' duty  to  remedy  or  repair:  (2) 
that  this  defect  was  known  to  defendants, 
or   should,   by   reasonable   care,   have   been 
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known  to  them;  (3)  that  it  was  not  known 
to  plaintilT,  and  that  he  could  not  by  rea- 
iionable  care  have  known  it. 

Tobin  V.  Portland,  8.  d  P.  R,  Co.  59  Me. 
183,  8  Am.  Rep.  415;  Loop  v.  Litchfield, 
42  N.  Y.  351,  1  Am.  Rep.  543;  Losee  v. 
Clute,  51  N.  Y.  494,  10  Am.  Rep.  638; 
Coughtry  v.  Globe  Woolen  Co,  66  N.  Y.  124, 
15  Am.  Rep.  387. 

And  having  voluntarily  undertaken  to  ice 
the  car  by  getting  on  it  when  the  top  was 
covered  with  snow  and  ice,  he  took  the  risk 
of  slipping,  and  is  not  entitled  to  recover. 

Samuelson  v.  Cleveland  Iron  Afin,  Co.  49 
Mich.  164,  43  Am.  Rep.  456,  13  N.  W.  499. 

The  fact  that  the  car  was  not  placed  at 
the  derrick  will  not  render  defendant  com- 
panies liable. 

King  v.  ycvc  York  C.  d  H.  R.  R.  Co.  66 
N.  Y.  181,  23  Am.  Rep.  37;  Larock  v.  Og- 
densburg  d  L.  C.  R.  Co.  26  Hun,  382. 

The  rule  of  respondeat  superior  applies 
only  to  cases  where  the  relation  of  servant 
and  master  exists,  and  does  not  apply  as  be- 
tween an  employer  and  the  servant  of  an 
independent  contractor  or  person. 

Bibb  v.  Xorfolk  d  W,  R.  Co.  87  Va.  711, 
14  S.  E.  163 ;  Carter  v.  Berlin  ^ills  Co.  68 
N.  H.  62,  42  Am.  Rep.  572;  Fink  v.  Mis- 
souri Furnace  Co.  82  Mo.  276,  62  Am.  Rep. 
376 ;  Powell  v.  Virginia  Constr.  Co.  88  Tenn. 
692,  13  S.  W.  691;  Cunningham  v.  Inter- 
national R.  Co.  51  Tex.  503,  32  Am.  Rep. 
632;  Leavitt  v.  Bangor  d  A.  R.  Co.  89  Me. 
509,  36  L.  R.  A.  382,  36  Atl.  998;  Coving- 
ton d  C.  Bridge  Co.  v.  Steinbrock,  61  Ohio 
St.  215,  55  N.^E.  618;  Negus  v.  Becker,  143 
N.  Y.  303,  25  L.  R.  A.  667,  38  N.  E.  290. 

Messrs.  Claude  "Waller,  East  A  Fogg, 
and  J.  D.  De  Bow  for  North  Carolina  & 
St.  Louis  R.  Co. 

McAlister,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  suit  to  recover  dam- 
ages for  personal  injuries.  Demurrers  were 
filed  by  each  of  the  defendants,  and  were 
fliutained  by  the  court,  and  leave  granted  to 
amend  declaration.  A  voluntary  nonsuit 
was  taken  as  to  Louisville  &  Nashville  Rail- 
road Company.  Tt^o  amended  counts  were 
then  filed.  Demurrers  to  these  amended 
counts  were  also  sustained,  and  plaintiff's 
fluit  was  dismissed.  Plaintiff  appealed,  and 
assigns  as  error  the  action  of  the  court  on 
the  demurrers. 

The  last  amended  declaration  embraces  all 
the  features  contained  in  the  original  and 
first  amended  declarations,  with  additional 
allegations.  It  is  therefore  only  necessary 
to  consider  that  count,  and  the  demurrers 
Interposed  thereto,  to  reach  the  real  merits 
of  the  controversy  and  a  correct  judgment 
thereon.  The  amended  declaration  was, 
vie.:  "Defendants  were  common  carriers, 
and  shipped  large  amounts  of  fresh  meats, 
requiring  ice  in  their  cars,  which  was 
placed  therein  by  opening  the  top  of  the 
cars  and  letting  down  blocks  of  about  100 
pounds.  The  defendants  had  a  contract  with 
the  ice  company  to  do  the  work,  and  plain* 
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tiff  had  for  a  long  time  been  employed  by 
the  ice  company,  and  did  this  work  for  it, 
in  the  yards  of  the  railroad  company.  Tlrat 
in  doing  the  work  it  was  necessary  for 
plaintiff  to  go  on  defendants'  premises,  and 
upon  their  tracks  and  cars,  and  it  had  been 
his  custom  to  go  on  their  premises  and  ice 
the  cars  at  a  derrick  provided  for  that  pur- 
pose, and  with  the  derrick  the  work  could 
be  done  in  safety.  At  the  time  of  the  in- 
juries defendants  expressly  invited  plaintiff 
on  their  premises  to  ice  a  car  on  the  25th 
February',  1900,  and  defendants  negligently 
failed  and  refused  to  place  the  car  which 
they  had  invited  plaintiff  to  ice  at  the  der- 
rick, but  placed  it  on  a  curved  track  on  an 
incline,  which  caused  the  car  to  careen.  It 
was  night,  and  the  car  had  just  gotten  into 
the  yards  from  the  north.  Plaintiff  asked 
the  defendants  to  place  the  car  at  the  der- 
rick, but  defendants  refused,  and  invited 
plaintiff  to  ice  it  at  said  remote  point,  say- 
ing it  should  be  iced  there,  and  nowhere 
else.  In  icing  it  away  from  the  derrick,  the 
ice  had  to  be  drawn  up  by  hand,  by  rope 
and  hooks,  and  plaintiff  had  to  go  on  top 
of  the  car,  and  the  work  was  accompanied  by 
dangers  which  the  use  of  the  derrick  would 
have  obviated.  It  was  accompanied  by  hid- 
den dangers,  which  were  known  to  defend- 
ants and  not  known  by  plaintiff.  By  rea- 
son of  the  darkness,  plaintiff  did  not  know 
the  car  was  on  a  curve  or  incline,  and  did 
not  know,  or  have  any  means  of  knowing, 
that  the  car  brought  with  it  upon  the  roof 
from  distant  points  ice  and  snow,  which 
made  it  extra-liazardous  to  ice  it  by  hand. 
The  invitation  of  defendants  to  ice  this  car 
away  from  the  derrick  led  the  plaintiff  to 
believe,  and  he  did  believe,  the  work  could 
be  done  with  safety,  and  that  the  place  was 
safe;  the  defendants  and  their  servants 
knowing  that  by  reason  of  the  darkness 
plaintiff  could  not  by  the  exercise  of  ordi- 
nary care,  observe  the  dangers  of  the  situa- 
tion, and  the  dangers  of  icing  said  car  by 
hand  at  that  time  and  place.  That  on  said 
date  and  place  the  defendants  negligently 
failed  to  warn  him  of  the  fact  that  the  car 
was  on  an  incline,  and  was  covered  with  ice 
and  snow,  and,  these  facts  not  being  open 
to  observation,  and  while  plaintiff  was  upon 
the  car,  and  in  the  exercise  of  ordinary  care, 
and  by  reason  of  the  ice  and  snow  on  top  of 
the  car,  and  by  reason  of  the  car  being 
careened  on  the  cur\'e,  he  slipped,  and  fell 
upon  and  from  the  roof  of  the  car  to  the 
ground,"  etc.  This  declaration  does  not  set 
out  any  duty  or  contract  on  the  part  of  de- 
fendants to  put  the  car  to  be  iced  at  any 
particular  place  or  at  any  derrick. 

The  demurrer  of  both  defendants  in  sub- 
stance is  as  follows:  (1)  The  declaration 
shows  that  plaintiff  was  in  the  employ  of 
the  ice  company,  and  was  undertaking  to 
fill  a  car  with  ice  by  virtue  of  his  contract 
of  employment  with  the  ice  company,  when 
he  was  iniured.  The  declaration  fails  to 
show  that  defendants  or  their  officers  or 
agents  had  any  authority  to  direct  plain- 
tiff to  go  into  any  dangerous  position;   or 


476 


TbNNESSBIS   SUFIiEME  COUKT. 


Jan.. 


■  that  the  plaintiff  was  under  any  contract 
of    employment    with    defendants  by  which 
there  was  any  duty  imposed  on  him  to  obey 
such  orders,  if  any  had  been  given  him  by 
it   or   its   agents.     The   declaration   simply 
alleges  that  this  defendant  requested  plain- 
tiff to  ice  a  certain  car  when  it  arrived  in 
Nashville,  and  when  it  arrived  plaintiff  re- 
quested defendant's  servants    to    place    the 
car  at  a  derrick,  which  defendant  refused  to 
do,  but  placed  it  at  a  less  convenient  point; 
and  that  while  he  was  undertaking  to  fill 
the  cars  with  ice  at  the  inconvenient  place 
he   was   injured.     Tlie   declaration   fails   to 
show  the  violation  of  any  legal  duty  which 
defendants  owed  plaintiff,  and  a  violation  of 
which  caused  the  injury  to  him.     (2)    The 
declaration  shows  that  plaintiff  was  not  an 
employee  of  these  defendants,  but  was  an 
employee  of  the  ice  company,  and  that  in  at- 
tempting to  fill  a  certain  car  with  ice  he 
was  acting  as  an  employee  of  that  company. 
The  only  allegation  of  negligence  is  that  the 
defendants  failed  to  put  the  cars  at  a  con- 
venient  place   for  icing   them.     There  was 
no  duty  imposed  upon  these  defendants  by 
the  common  or  statutory  law  to  place  the 
cars    at    any    particular  place.     Any  duty 
which  was  imposed  upon  them  in  this  re- 
spect arose  out  of  their  legal  contract  with 
the  ice  company;   and  such  duty,  if  it  ex- 
isted, was  for  the  benefit  of  that  company, 
for  a  breach  of  which  that  company  would 
have  had  its  action  for  damages  for  breach 
of    contract.     (3)    The     declaration    shows 
that  plaintiff  voluntarily  undertook  to  ice 
the  car  in  the  position  in  which  it  had  been 
placed  without  any  orders  from  the  defend- 
ant or  its  agents  or  officers  having  control  or 
authority  over  him^  and  it  therefore  seems 
that  in  undertaking  to  do  this  work  he  as- 
sumed all  the  risks  and  dangers  incident  to 
its  performance.   (4)  The  declaration  shows 
that  the  only  danger  incident  to  the  per- 
formance of  this  work  was  that  the  snow 
and  ice  were  upon  the  car,  which  was  ca- 
reened and  steeper  upon  one  side  than  upon 
the  other,  on  account  of  which  the  plaintiff 
slipped  and  fell.     The  declaration  fails  to 
show  that  there  were  any  hidden  or  un- 
seen dangers,  or  what  they  were,  if  any,  or 
that  they  caused  or  contributed  to  the  in- 
jury; and  does  show  that  the  dangers  were 
as  obvious  to  the  plaintiff  as  to  any  one 
else,  and  that  it  required  no  expert  knowl- 
edge to  detect  them.    The  plaintiff,  in  law, 
assumed  all    of  the    risks  obvious  to  him 
when  he  undertook  to  put  ice  in  this  car 
while  it  was  covered  with  snow  and  sleet, 
and  careened  so  as  to  make  one  side  of  the 
roof  higher  than  the  other. 

A  condensed  statement  of  the  case  made 
in  the  declaration  is  that  the  Nashville  Ice 
Company  was  under  a  contract  with  the  de- 
fendants to  ice  their  refrigerator  cars.  The 
plaintiff.  Baker,  who  sustained  the  injuries, 
was  an  employee  of  the  ice  company,  and 
not  of  the  defendants.  It  had  been  custom- 
ary to  ice  the  cars  at  a  derrick  by  means 
of  \^iich  the  ice  could  be  elevated  to  the 
top  of  the  car,  and  deposited  therein.  The 
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car  in  question  was  not  placed  at  the  der- 
rick, but  was  left  on  an  inclined  and  curved 
track.     The  company's  servants  declined  to 
station  the  car  at  the  derrick.     The  plain- 
tiff undertook  to  ice  the  car  by  stationing 
himself  on  top  of  the  car  and  pulling  the 
ice  up  by  hand  with  the  aid  of  ropes  and 
hocks.     It  appears  that  the  roof  of  the  car 
was  covered  with  ice  and  snow,  and,  as  the 
plaintiff  attempted  to  pull  the  ice  up,  he 
slipped   and   fell   from   the  car,    sustaining 
very  serious  personal  injuries.     The  theory 
of   plaintiff's  counsel  is  that  plaintiff  was 
upon  the  defendants'  premises  for  the  pur- 
pose  of  transacting  business   upon  an   im- 
plied invitation,  and  that  the  injury  waa 
occasioned  by  reason  of  defects  on  defend- 
ants' premises.     The  rule  invoked  by  coun- 
sel is  thus  stated  by  Mr.  Wood  in  his  work 
on  Master  and  Servant  (§  337),  viz.:     "Al- 
though a  contractee  is  not,  in  general,  liable 
to  the  employees  of  the  contractor  for  in- 
juries resulting  to  them  while  engaged  in 
his  work    under    the    control  of  such  con- 
tractors, yet,  if  the   work   is  done  on  hi» 
premises,  he  is  bound  by  the  same  legal  ob- 
ligation that  exists  as  between  him  and  his^ 
immediate  servants  to  keep  them  in  a  suit- 
able and  safb  condition,  and  is  liable  to  any 
of  the  servants  of  such  contractors  for  in- 
juries resulting  to  them  from  defects  there- 
in not  under  a  contract  obligation,  but  aris- 
ing from  the  duty  "he  owes  to  each  of  the 
employees  arising  out  of  his  obligation  to 
provide  such  appliances,  and  this  duty  ex- 
tends to  keeping  the  premises  upon  which 
the  servants  of  the  contractor  are  at  work 
in  a  reasonably  safe  condition  whether  the 
contract  piovides  therefor  or  not."  Mechem, 
Agency,   §    160;    Id.  p.   492,  note.     Counsel 
for  plaintiff  especially  rely  upon  the  case 
of  Coughtry  v.  Globe  Woolen  Co,  56  N.  Y- 
124,  15  Am.  Rep.  387.     In  that  case  it  ap- 
peared that  plaintiff's  intestate  was  in  the 
employ  of  some  carpenters  who  contracted 
with  defendants  to  put  a  cornice  on  their 
mill,  and  the  defendants  were  to  provide  all 
scaffolds  required  for  the  purpose.     The  de- 
ceased, while  engaged  in  the  work,  was  killed 
by  the  fall  of  a  scaffold  built  by  the  defend- 
ants for  the  use  of  the  workmen.     In  an 
action  to  recover  damages  the  plaintiff  was 
Qonsuited    in    the    lower    court   upon   the 
ground  that  the  defendants  owed  no  duty 
to  the  deceased,  but  this  was  reversed  by 
the  court  of  appeals  upon  the  ground  that^ 
the    scaffold    being    erected  by  the  defend- 
ants upon  their  own  premises  for  the  ex- 
press purpose  of  accommodating  the  work- 
men, a  duty  was  thereby  imposed  upon  the 
defendants  to  use  proper  diligence  in  con- 
structing   and    maintaining   the    structure,, 
and  that  this  duty  existed  independently  of 
the  contract;  and  this  is  the  rule  applica- 
ble to  every  person  who  can  be  said  to  have 
come  upon  the  master's  premises  by  his  in- 
vitation, and  not  in  the  character  of  a  mere 
licensee,  whether  or  not  such   person  be  a 
stranger  to  the  owner.     Mr.  Wood,  in  com- 
menting   on    this    case,  says  that  the  rule 
must  be  understood  as  applying  only  in  cases 
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where  the  contraetee  owes  a  duty  to  the 
contractor's  servants,  and  is  limited  to  cases 
of  defects  in  his  premises.  Applying  the 
rule  thus  laid  down  to  the  facts  of  this 
csLBe,  it  must  be  conceded  that  the  plaintiff 
was  upon  the  defendants'  premises  by  an  im- 
plied invitation,  and  not  in  the  character 
of  a  mere  licensee.  But  there  was  no  breach 
of  any  duty  which  defendants  owed  the 
plaintiff  as  the  servant  of  the  ice  company, 
an  independent  contractor.  The  company 
had  not  agreed  to  furnish  any  particular 
appliances  or  machinery  for  the  accommoda- 
tion of  the  workmen  of  the  contractor  in 
hoisting  the  ice  into  the  top  of  the  car,  nor 
was  the  injury  caused  by  any  n^lect  in 
constructing  and  maintaining  the  applian- 
ces, like  the  insufficient  scaffolding  in  Cou^/i- 
try  V.  Globe  Woolen  Co.  If,  for  instance, 
it  had  appeared  in  this  case  that  defend- 
ants had  agreed  to  furnish  a  derrick  for 
the  use  of  the  contractor's  servants  in  load- 
ing the  ice  into  the  car,  and  the  injury  to 
plaintiff  had  been  caused  by  the  falling  of 
the  derrick,'  owing  to  its  insufficient  con- 
struction, plaintiff's  right  of  action  would 
be  sustained  by  the  case  cited  of  Coughtry 
V.  Olohe  Woolen  Co»  But  it  does  not  ap- 
pear from  the  face  of  the  declaration  that 
defendants  had  agreed  to  do  anything  for 
the  benefit  of  the  contractor's  servants. 
Hence  the  sole  inquiry  is  whether  the  prem- 
ises of  defendants,  where  the  plaintiff  was 
impliedly  invited  to  work,  were  in  a  rea- 
sonably safe  condition.  In  order  to  war- 
rant a  recovery  under  this  rule,  it  must  be 
alleged  that  the  injury  was  caused  by  de- 
fects in  the  premises,  and  the  facts  consti- 
tuting the  particular  defect  complained  of 
must  be  set  out.  It  is  alleged  tliat  the  re- 
frigerator car  required  to  be  iced  in  this 
case  was  stopped  on  a  curved  or  inclined 
traek,  but  it  is  not  alleged  that  this  track 
was  out  of  repair,  or  improperly  construct- 
ed, or  otherwise  defective,  except  that  it  was 
curved  and  inclined.  The  angle  of  inclina- 
tion is  not  even  stated  so  that  the  court 
can  see  that  the  track  was  dangerous. 
Plaintiff  could  not  be  heard  to  complain  of 
the  original  construction  of  the  track,  since 
the  company  would  have  the  right  to  build 
it  in  a  manner  best  suited  to  its  business. 
The  other  allegation  is  that  plaintiff  did 
not  know  of  the  snow  and  ice  being  on  said 
car,  which  defendants  had  negligently  al- 
lowed to  be  there,  and  failed  to  warn  plain- 
tiff against  the  danger.  This  was  a  dan- 
ger that  was  open  and  obvious  to  plaintiff 
the  moment  he  climbed  upon  the  car,  and, 
having  assumed  the  risk  of  icing  the  car 
under  such  conditions,  he  cannot  be  heard 
now  to  complain.  In  addition  to  this,  we 
are  of  opinion  that  snow  and  ice  on  the  roof 
of  a  car  is  not  such  a  defect  in  the  premises 
as  the  law  contemplates  in  fixing  the  rule 
of  liability  to  one  there  by  implied  invita- 
tion. 

Another  ground  of  recovery  alleged  is 
that  it  was  the  duty  of  defendants  to  have 
all  cars  needing  ice  placed  at  the  derrick  to 
be  iced,  and  that  defendants  were  guilty 
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of  a  breach  of  this  duty.  This  allegation 
is  made  in  the  first  amended  declaration 
filed.  The  last  amended  declaration  does 
not  contain'  this  allegation.  In  State  v. 
Lea,  1  Coldw.  178,  the  rule  was  stated  to 
be  that,  unless  the  second  or  other  count 
expressly  refers  to  the  first,  no  defect  there- 
in will  be  aided  by  the  preceding  count,  for, 
though  both  counts  are  in  the  same  declara- 
tion, yet  they  are  as  distinct  as  if  they  were 
in  separate  declarations,  and  consequently 
they  must  independently  contain  all  neces- 
sary allegations,  or  the  latter  count  must 
expresslj'  refer  to  the  former.  1  Chitty,  PI. 
p.  35«;  0  Bacon,  Abr.  188.  In  Louisville 
d  N.  R.  Co.  V.  House,  104  Tenn.  110,  60  S. 
W.  836,  it  was  said:  "The  rule  is  the  orig- 
inal complaint  [or  declaration]  is  supersed- 
ed, and  its  effect  as  a  pleading  destroyed,  by 
filing  an  amended  complaint  complete  in  it- 
self, and  which  does  not  refer  to  or  adopt 
the  original  as  a  part  of  it."  The  last 
amended  declaration  was  complete  in  itself, 
and  makes  no  reference  to  the  allegation  in 
the  first  amended  declaration  that  it  was 
the  duty  of  the  defendants  to  place  the  car 
at  the  derrick  to  be  iced.  But,  independent- 
ly of  this,  the  allegation  was  insufficient, 
for  the  reason  that  it  merely  stated  a  con- 
clusion of  law.  It  did  not  allege  how  it 
became  the  duty  of  defendants  to  place  the 
cars  at  the  derrick.  No  such  contract  with 
plaintiff  is  alleged,  nor  is  it  stated  that 
such  a  contract  was  made  with  the  ice  com- 
pany, by  whom  plaintiff  was  employed.  At 
most,  it  simply  appears  that  it  had  been 
customary  to  place  the  cars  at  the  derrick, 
but  no  duty  or  obligation,  contractual  or 
otherwise,  is  shown ;  so  that  this  allegation 
is  not  material.  Moreover,  it  is  not  shown 
that  the  failure  of  defendants  to  place  the 
car  at  the  deriick  was  the  proximate  cause 
of  the  accident. 
Affirmed. 


William  Perry  RIDLEY  et  al. 

V. 

William  P.  HALLIDAY,  Jr.,  et  al.,  Plffs.  in 

Err. 

(106  Tenn.  607.) 

1.  Fallnre  to  niaUe  objection  by  aonie 
preliminary  pleadlngr  to  the  jurisdiction 
of  a  court  of  chancery  over  a  suit  to  convert 
realty  into  personalty  is  a  waiver  of  objection 
that  the  court  is  without  Jurisdiction  to  act 
in  the  cause,  since  it  has  unQuestlonable 
power  to  make  such  conversiona 

2.  Nonexistence  of  remaindermen  of 
tbe  flrat  cla««  under  a  will  leaving  prop- 
erty in  trust  to  one  for  life,  with  remainder 
to  his  children,  with  remainders  over,  will 
not  prevent  the  sale  of  realty  so  as  to  bind 
such  remaindermen  should  they  come  into  be- 


NoTB. — As  to  power  to  cut  off  contingent  in- 
terest of  unborn  children  by  sale  of  property,  see 
other  authorities  in  this  series  as  follows :  Kent 
V.  Church  of  St.  Michael  (N.  Y.)  18  L.  R.  A. 
331;  Hale  v.  Hale  (111.)  20  L.  R.  A.  247;  Lor- 
Ing  y.  Hlldreth  (Mass.)  40  L.  R.  A.  127;  and 
Gavin  V.  Curlln  (111.)  40  L.  R.  A.  776. 
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Ing,  If  the  life  tenant  and  the  living  remain- 
dermen of  the  other  classes  are  before  the 
court. 

S.  A  bill  to  sell  realty  held  In  trust  for 
a  life  tenant,  with  remainder  to  his  chil- 
dren and  other  remainders  over,  may  be  filed 
by  the  life  tenant  as  well  as  against  him. 

(March  22,  1901.) 

ERROR  to  the  Court  of  Chancery  Appeals 
to  review  a  judgment  affirming  a  judg- 
ment of  the  Chancery  Court  for  Maury 
County  decreeing  the  sale  for  reinvestment 
of  certain  real  estate  conveyed  by  J.  W.  S. 
Ridley,  deceased,  to  Webb  Ridley  in  trust  for 
certain  persons,  some  of  whom  were  yet  un- 
born.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Figuers  A  Padgett,  E.  H. 
Hatoher,  and  James  C.  Bradford,  for 
plaintiffs  in  error: 

Whatever  power  the  chancery  court  had 
to  decree  the  sale  of  lands  at  the  time  of  the 
adoption  of  the  Code  remained  unimpaired, 
and  is  now  possessed  by  it. 

A  court  of  chancery  had  general  jurisdic- 
tion over  the  estates,  as  well  as  the  persons, 
of  infants,  and  could,  under  appropriate  cir- 
cumstances and  for  proper  purposes,  direct 
the  sale  of  their  property. 

Thompson  v.  Mehane,  4  Heisk.  370;  Por- 
ter V.  Porter y  1  Baxt.  299;  Gray  v.  Barnard, 
1  Tenn.  Ch.  298. 

Estates  tail  are  now  deemed  to  be  fee-sim- 
ple estates,  without  restrictions  or  limita- 
tions. 

Shannon's  Code,  §  3673. 

The  rule  in  Shelley's  Case,  1  Coke,  88, 
which  was  an  outgrowth  of  the  statute  de 
donis,  survived  its  repeal. 

Polk  V.  Faris,  9  Yerg.  209,  30  Am.  Dec. 
400. 

This  celebrated  rule  shared  the  fate  of  the 
statute  de  donis,  and  was  abolished  by  an 
act  passed  in  1851-52. 

Shannon's  Code,  §  3674;  Willia.ms  v.  Wil- 
liams, 10  Heisk.  5G8. 

Courts  of  equity  have  inherent  power 
over  land,  to  change  it,  either  by  sale  or  par- 
tition; and,  generally,  all  persons  in  being 
having,  or  who  might  have,  reversionary  or 
remainder  interests,  are  necessary  parties: 
but  where  the  remainder  is  to  a  person  or 
persons  not  in  esse  it  is  necessary,  in  order 
to  bind  them,  that  the  owner  of  the  first  es- 
tate of  inheritance  should  be  before  the  court 
as  a  party,  and  if  there  be  no  person  in  be- 
ing in  whom  the  first  estate  of  inheritance 
is  vested,  then  it  is  sufficient  to  bring  before 
the  court  the  life  tenant,  or  such  persons  as 
are  in  being. 

When  the  courts  of  equity,  in  the  exercise 
of  their  inherent  jurisdiction  over  the  prop- 
erty of  infants  and  other  persons  under  dis- 
ability, began  to  partition  and  sell  lands 
subject  to  limitations  in  remainder,  they  re- 
quired, in  analogy  to  the  practice  of  the 
common-law  courts  in  cases  of  common  re- 
covery, that  the  first  tenant  of  the  estate  of 
inheritance  should  be  a  party. 

Keynoldson  v.   Perkins    (1769)    2   Ambl. 
564. 
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Afterwards,  in  consequence  of  the  inabili- 
ty to  sell  or  partition  lands  where  there  wa» 
no  tenant  of  the  first  estate  of  inheritance, 
the  rule  was  broadened  so  that  the  life  ten- 
ant alone  was  deemed  to  be  sufficient. 

Giifard  v.  Hort,  1  Sob.  &  Lef.  408 ;  Dayrell 
V.  Vhampness,  1  Eq.  Cas.  Abr.  400;  Leonard 
V.  Sussex,  2  Vern.  627;  Finch  v.  Finch,  2 
Ves.  Sr.  492;  Lloyd  v.  Johnes,  9  Ves.  Jr. 
37 :  Gaskell  v.  Oaskell,  6  Sim.  643 ;  Fordyce 
V.  Bridfjes,  10  Beav.  90;  Mitfofd,  Eq.  PL  & 
Pr.  24,  25;  Calvert,  Parties  in  Eq.  49-63; 
Tyler,  Parties  in  Eq.  24 ;  Van  Fleet,  Former 
Adjudication,  §  491;  1  Story,  Eq.  Jur.  § 
658o;  2  Minor,  Inst.  ed.  1892,  238;  Agar 
v.  Fairfax,  2  White  &  T.  Lead.  Cas.  in  Eq- 
•469;  Hoffman,  Ch.  Pr.  161;  Barbour,  Ch. 
Pr.  287;  Spenoe,  Eq.  Jur.  707;  Cheesman  v. 
Thome,  1  Edw.  Ch.  629;  Mead  v.  Mitchell,, 
17  N.  Y.  212,  72  Am.  Dec.  455;  Baylor  v. 
Dejarnette,  13  Gratt.  152;  Faulkner  v.  Da- 
vis, 18  Gratt.  651,  98  Am.  Dec.  698;  Sweet 
V.  Parker,  22  N.  J.  Eq.  454;  Knotts  v. 
Stearns,  91  U.  S.  638,  23  L.  ed.  252;  Bre- 
voort  V.  Brcvoort,  70  N.  Y.  139;  Monarque 
V.  Monarque,  80  N.  Y.  320;  McArthur  v, 
Scott,  113  U.  S.  391,  28  L.  ed.  1031,  5  Sup. 
Ct.  Rep.  652;  Kent  v.  Church  of  St.  Michael, 
136  N.  Y.  10,  18  L.  R.  A.  334,  32  X.  E.  704; 
Hale  V.  Haie,  146  111.  227,  20  L.  R.  A.  247. 
33  N.  E.  858;  Gavin  v.  Curtin,  171  III.  640, 
40  L.  R.  A.  776,  49  N.  E.  523;  Rugglcs  v. 
Tyson,  104  Wis.  500,  48  L.  R.  A.  809,  79  N. 
W.  760,  81  N.  W.  367. 

The  legal  title  was  vested  in  the  trustee, 
Webb  Ridley.  Webb  Ridley  in  his  capacity 
as  trustee  held  the  legal  title  for  the  benefit 
and  behoof  of  every  person,  born  and  unborn, 
who  had  or  might  have  interest,  present,  fu- 
ture, or  contingent,  in  the  property.  He 
stands  in  this  record  as  the  representative 
of  both  the  parties  in  being,  including  the 
widow,  and  those  unborn. 

At  common  law,  if  the  particular  estate 
supporting  the  remainder  determined  or  was 
destroyed  before  the  contingency  happened, 
the  remainder  was  annihilated. 

4  Kent,  Com.  253. 

To  preserve  contingent  remainders  from 
forfeiture  and  destruction,  recourse  was  had 
to  the  creation  of  trustees  to  preserve  the 
contingent  remainder  during  the  life  of  the 
tenant  for  life,  notwithstanding  any  deter- 
mination of  the  particular  estate  perma- 
nently, by  forfeiture  or  otherwise. 

4  Kent,  Com.  245;  Feame,  Contingent 
Remainders,  325. 

In  Tennessee  it  has  been  held  that  if  the 
particular  estate  which  supports  a  contin- 
gent remainder  is  destroyed  before  the  re- 
mainder vests,  the  remainder  is  defeated. 

Peck  y.  Carmichael,  9  Yerg.  324. 

Trusts  of  this  nature,  and  all  other  trusts, 
were  always  under  the  cognizance,  direction, 
and  control  of  courts  of  equity.  They  could 
direct  the  trustees,  change  the  property,  and 
sell  and  invest  the  proceeds  whenever,  in 
their  judgment,  it  became  necessary  to  do 
so. 

Piatt  V.  Sprigg,  2  Vern.  303;  Frewin  v. 
Charlton,  1  Eq.  Cas.  Abr.  386;  Basset  V. 
Clapham,   1    P.   Wms.   358;    Winnington  v. 
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Foley,  1  P.  Wms.  536;  Symance  v.  Tattam, 
I  Atk.  014;  Curtiss  v.  Brotcn,  29  111.  201; 
Voris  V.  Sloan,  68  111.  588;  Allen  v.  Graves, 
3  Bush,  401 ;  Meddis  v.  BuZZ,  13  Ky.  L.  Rep. 
767,  18  S.  W.  6;  BaldHge  v.  Coffey,  184 
111.  73,  50  N.  E.  411. 

Mr.  W.  C.  Salmon  for  defendants  in  er- 
ror. 

Beard,  J.,  delivered  the  opinion  of  the 
eourt: 

In  1895  J.  W.  S.  Ridley  by  deed  of  gift 
conveyed  to  his  son  Webb  Ridley  a  valuable 
farm  of  580  acres  of  land  in  the  c6unty  of 
Maury,  upon  the  following  trusts:  That 
the  said  Webb  Ridley,  trustee,  should  per- 
mit and  suffer  his  son  William  Ridley,  for 
and  during  his  natural  life,  to  have  and  re- 
ceive the  rents,  income,  and  profits  of  said 
lands,  and  to  exercise  such  control  over  the 
use,  occupation,  renting,  and  cultivation 
thereof  as  he,  the  said  William,  might  deem 
proper,  but  in  such  way,  nevertheless,  that 
such  lands,  and  the  rents,  incomes,  and 
profits  thereof,  should  not  in  any  way  be  lia- 
ble for  the  debts  or  contracts  of  the  said 
William;  that  upon  his,  the  said  William's, 
death,  said  lands  should  go  to  his  children 
and  to  the  living  issue  of  any  deceased  child 
the  issue  taking  the  parent's  share;  that,  in 
case  William  left  a  widow  surviving,  she 
should  have  the  right  to  occupy  the  land 
during  her  widowhood,  sharing  equally  with 
the  children,  or  their  issue,  the  rents,  in- 
comes, and  profits  derived  therefrom;  that 
should  said  William  at  death  leave  a  widow, 
but  no  children,  or  issue  of  children,  the 
trustee  should  sufTer  and  permit  her  to  re- 
ceive and  enjoy  the  income  of  the  lands  dur- 
ing her  life  or  widowhood,  but  so  that  they 
should  not  be  liable  for  her  debts  or  con- 
tracts, and  that  at  the  death  or  marriage 
of  the  widow  the  lands  should  go  to  the 
grantor's  other  children,  and  to  the  issue 
of  such  of  them  as  might  be  dead;  that, 
should  William  die  leaving  no  widow  or 
children,  or  issue  of  deceased  child  or  chil- 
dren, the  said  lands  should  go  to  the  grant- 
or's other  living  children,  or  the  issue  of 
such  of  them  as  might  be  dead.  In  1898 
the  defendants,  the  two  Strudwicks  and  one 
Carpenter,  made  a  written  proposition  to  tlie 
trustee  and  the  life  tenant  in  which  they 
afi^recd  to  purchase  this  property  at  the  price 
of  $75  an  acre,  upon  the  condition  that  the 
latter  parties  would  institute  proper  pro- 
ceedings in  the  chancery  court  of  Mauiy 
county  and  procure  an  acceptance  of  the 
Mime.  ^Pp^  receiving  the  proposition  the 
trustee,  Webb,  and  the  life  tenant,  William 
P.  Ridley,  at  once  filed  a  bill  in  that  court, 
to  which  all  persons  in  interest,  in  esse, 
were  made  parties  defendant,  as  follows: 
Annie  Halliday  and  W.  P.  Halliday,  her 
husband,  and  their  minor  child,  W.  P.  Hal- 
liday, Mary  P.  Ridley,  and  the  infant  chil- 
dren of  Webb  Ridley.  Of  these  defendants, 
Annie  R.  Halliday  and  Mary  P.  Ridley  were 
the  children  of  the  donor,  J.  W.  S.  Ridley, 
and  the  sisters  of  the  trustee,  Webb,  and 
the  life  tenant,  W.  P.  Ridley.  In  this  bill, 
after  setting  out  the  deed  of  gift,  the  inter- 
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ests  created  by  it,  both  vested  and  contingent, 
and  the  proposition  for  its  purchase  already 
set  out,  many  reasons  were  then  averred  why 
it  ^vas  greajtly  to  the  interest  of  all  concerned 
that  the  same  should  be  accepted.  The 
prayer  was  that  the  matter  might  be  re- 
ferred to  the  clerk  and  master  to  take  proof 
whether  such  sale  would  be  advantageous, 
and,  in  the  event  he  should  report  it  was, 
then  that  it  be  made.  It  was  also  averred 
that  William  P.  Ridley,  the  life  tenant,  wa» 
unmarried,  and  that  he  had  never  had  chil- 
dren born  to  him.  Answers  were  filed  by 
the  adult  defendants  and  by  guardians  aa 
litem  duly  appointed  for  the  minors.  The 
answer  of  the  adults  conceded  that  it  would 
be  wise  to  accept  the  proposition  of  pur- 
chase, while  those  of  the  guardians  ad  litem 
simply  craved,  the  protection  of  the  court 
for  the  interest  of  the  minors.  The  cause 
then  proceeded  to  a  reference  to  the  clerk 
and  master,  who,  after  taking  much  proof, 
reported  that  the  offer  of  purchase  frcHu  tiie 
Strudwicks  and  Carpenter  was  a  very  ad- 
vantageous one,  and  recommended  its  ac- 
ceptance by  the  court.  This  report  was  un- 
excepted  to,  and  the  chancellor  entered  a 
decree  of  confirmation,  and  at  the  same  time 
made  provision  for  the  investment  of  the 
money  received  for  the  purchase  of  the  prop- 
erty so  that  the  interests  of  all  parties,  born 
and  unborn,  might  be  preserved  in  the  fund 
as  they  existed  under  the  deed  in  the  land 
itself.  From  this  decree  a  writ  of  error  ha» 
been  duly  prosecuted. 

No  question  was  made  in  the  court  below, 
by  demurrer  or  otherwise,  as  to  the  juris- 
diction of  the  chancery  court  to  grant  the 
relief  souirht  by  the  bill.  While,  if  that 
court  had  been  absolutely  lacKing  in  juris- 
diction of  the  subject-matter  of  the  cause, 
then  jurisdiction  would  not  have  been  con- 
ferred by  this  failure  to  make  an  objection 
by  pleading  at  the  proper  time  {Richards  v. 
lake  Shore  d  M.  8.  B.  Co.  124  111.  516,  1^ 
N.  E.  909 ) ,  yet,  as  a  chancery  court  has  un- 
questionably the  power,  in  a  proper  case, 
where  it  has  the  proper  parties  before  it, 
to  convert  realty  into  personalty  (Ruggle& 
V.  Tyson.  104  Wis.  500,  48  L.  R.  A.  809,  79 
N.  W.  766,  81  N.  W.  367;  Gavin  v.  Curtin, 
171  111.  641,  40  L.  R.  A.  776,  49- N.  E.  523), 
a  failure  to  make  objection  by  some  prelim- 
inary pleading  was  a  waiver  of  objection 
tnat  the  court  was  without  jurisuiction  to 
act  in  the  cause.  But  not  only  no  juris- 
dictional objection  was  taken  in  the  court 
below ;  none  is  made  here.  To  the  contrary, 
the  power  of  the  court  to  decree  the  conver- 
sion of  the  realty  into  money,  under  the  con- 
ditions averred  in  the  bill  and  established 
by  the  evidence,  was  conceded  there,  and  i» 
equally  conceded  in  this  court.  The  only 
question  made  upon  this  appeal  and  by  as- 
signment of  error  is  that  as  the  record  shows- 
that  the  life  tenant,  William  P.  Ridley,  wa» 
unmarried  and  without  children,  the  decrees 
pronounced  would  not  bind  such  children 
should  they  hereafter  be  born  to  him  upon 
his  possible  future  marriage ;  the  contention 
of  the  appellants  being  that  they  are  with- 
out virtual  representation  in  the  case.  Thi» 
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inmstence  rests  in  part  upon  {  5086  of 
Shannon's  Code,  and  in  part  upon  the  rule 
of  jurisprudence  so  generally  recognized, — 
that  no  one  is  bound  by  a  judgement  or  de- 
cree save  parties  to  the  record,  regularly 
served,  and  th-eir  privies.  What  may  be  the 
proper  construction  of  this  Code  section  we 
think  it  unnecessary  to  determine  in  this 
cause.  It  is  one  of  the  sections  of  chapter 
3  of  title  2  of  part  3  of  the  Code.  This 
chapter  is  entitled.  "Of  the  Sale  of  Property 
of  Perrons  under  Disability,"  and  the  body 
of  the  chapter  is  in  keeping  with  the  title. 
Section  5072  (this  being  the  first  section  of 
the  chapter)  provides  that  "the  court  ff 
chancery  may,  for  and  on  behalf  of  persons 
laboring  under  the  disability  of  coverture 
and  infancy,  consent  to  and  decree  a  sale  of 
the  property  ...  of  su«h  persons  un- 
der the  provisions  of  this  chapt>er,"  while  § 
.5073  provides  that  this  "application  may  be 
made  by  bill  or  petition  filed  by  the  husband 
or  reprular  guaraian,  to  which  the  person  un- 
der disability  is  a  defendant  to  be  repre- 
sented by  next  friend  or  guardian  ad  litem'* 
etc.  The  present  bill  is  not  filed  within 
these  statutory  provisions.  It  is  not  filed 
either  by  a  husband  of  a  married  woman, 
Asking  a  sale  of  her  property,  or  by  a 
guardian  of  minors,  seeking  the  same  relief 
as  to  theirs.  It  is  that  of  a  trustee  and  life 
tenant,  who,  bringing  all  the  contingent  re- 
maindermen in  esse  into  court,  and  averring 
the  necessity  of  such  relief,  ask  that  real  es- 
tate in  which  these  parties  have  a  contin- 
gent interest  be  sold  by  order  of  court,  and 
that  its  proceeds  be  held  subject  to  the 
trusts  imposed  upon  the  realty.  The  bill, 
being  outside  these  provisions,  must  rest 
upon  the  inherent  power  of  a  chancery  court 
to  grant  such  relief,  and  by  its  decree  for 
conversion  bind  parties  who  may  hereafter 
come  into  existence.  There  is  no  doubt  that 
if  there  had  been  in  being,  and  made  a  party 
by  proper  process  to  this  cause,  one  of  the 
first  class  of  contingent  remaindermen  pro- 
vided for  in  the  trust  deed,  the  decree  .would 
have  bound  all  other  members  of  the  class 
who  subj»equently  came  into  being.  That 
result  follows  from  the  doctrine  of  represen- 
tation; it  being  assumed  that  the  living 
renresentative  would  look  after  the  inter- 
ests of  the  entire  class,  by  bringing  to  the 
attention  of  the  court  the  merits  of  the  con- 
troversy so  far  as  they  affected  the  class. 
But,  in  the  absence  of  a  member  of  such 
class,  can  the  decree  herein  pronounced  carry 
the  whole  title  to  the  purchasers?  This  was 
the  purpose  in  filing  the  bill,  and  if  it  fails 
in  this  resnect  the  failure  is  absolute.  It 
has  Ivecn  held  by  a  large  majority  of  the 
courts,  both  English  and  American,  that  in 
certain  cases  the  life  tenant  will  represent 
contingent  remain^lermen,  where  no  one  of 
the  latter  is  in  esse  at  the  time  the  court  is 
called  upon  to  intervene  with  regard  to  the 
estate  in  controversy.  In  Finch  v.  Firwh,  2 
Ves.  Sr.  492,  in  passing  up)on  the  rule  of  vir- 
tual representation  as  annlied  to  the  salfi 
of  lands  limited  in  remainder,  under  a  bill 
to  execute  trusts.  Lord  Hardwicke  said: 
'*Tt  is  aumitted  to  be  necessary  to  bring  the 
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first  person  entitled  to  the  remainder  and  in- 
heritance of  the  estate,  if  such  is  in  being. 
It  is  true,  if  there  is  none  such  in  whom  the 
remainder  of  the  inheritance  is  vested  in  be- 
ing, .  .  .  then  it  is  impossible  to  say 
the  creditors  are  to  remain  unpaid,  and  the 
trust  not  to  be  executed,  until  a  son  is  born. 
If  there  is  no  first  son  in  being,  the  court 
must  take  the  facts  as  they  stand.  It 
would  be  a  very  good  decree,  and  no  son  bom 
afterwards  could  dispute  it  unless  he  could 
show  fraud,  collusion,  or  misbehavior  in  the 
performance  of  these  trusts."  In  Leonard 
V.  SttsseXf  2  Vern.  527,  there  was  a  tenant 
for  life,  with  remainder  to  his  sons.  The 
tenant  for  life,  before  he  had  a  son  born, 
brought  a  bill  against  the  trustees  in  whom 
the  title  was  vested  for  an  account,  which 
was  decreed,  and  it  was  held  that  the  account 
should  stand  and  be  oinding  upon  the  sons. 
In  Gaskell  v.  Oaskell,  6  Sim,  643,  there  was 
a  tenant  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  of  an  undivided  moi- 
ety of  certain  estates.  The  tenant  for  life, 
before  a  son  was  born  to  him,  filed  his  bill 
against  his  cotenants  for  partition.  Objec- 
tion was  made  that  the  complainant  then 
had  no  issue  in  being.  But  the  vice  chan- 
cellor (Shadwell),  in  overruling  this  objec- 
tion, said  the  court  had  frequently  decreed 
partition  under  such  circumstances,  and 
that  a  decree  for  partition  in  that  case 
would  be  binding  upon  the  tenant  in  tail 
when  he  came  into  being.  In  Qiffard  v. 
Hort,  I  Sch.  &  L.  408,  Lord  Redcsdale  an- 
nounced the  rule  thus:  "Courts  of  equity 
have  determined,  on  grounds  of  high  expedi- 
ency, that  it  is  sufficient  to  bring  before  thfe 
court  the  first  tenant  in  tail  in  being,  and, 
if  there  be  no  tenant  in  tail  in  being,  the 
first  person  entitled  to  the  inheritance,  and, 
if  no  such  person,  then  the  tenant  for  life. 
.  .  .  Where  all  the  parties  are  brought 
before  the  court,  .  .  .  and  the  court 
acts  on  the  nroperty  according  to  the  rights 
that  appear,  without  fraud,  its  decision 
must  of,  necessity  be  final  and  conclusive. 
It  has  been  repeatedly  determined  that  it 
there  be  tenant  for  life,  remainder  to  his 
first  son  in  tail,  remainder  over,  and  he  is 
brought  before  the  court  before  he  has  issue, 
the  contingent  remaindermen  are  barred. 
This  is  now  considered  the  settled  rule  of 
courts  of  equity,  and  of  necessity."  Per- 
haps no  one  in  the  history  of  equity  ju- 
risprudence can  more  properly  be  said  to 
be  a  master  of  the  rules  and  practice  of  the 
English  chancery  courts.  Before  his  eleva- 
tion, as  John  Mitford  he  had  published  a 
work  on  Equity  Pleading  and  Practice, 
which  is  regarded  as  a  valuable  text-book 
by  the  profession  to  this  day.  In  that  work 
he  embodied  the  rule  of  virtual  representa- 
tion which  he  subsequently  announced  in  the 
case  last  cited. 

Turning  to  the  cases  determined  by  Amer- 
ican courts,  with  the  exception  of  the  su- 
preme court  of  North  Carolina,  w^e  find  them 
holding  the  same  rule.  In  Cheesman  v. 
Thome,  1  Edw.  Ch.  629,  the  vice  chancellor 
held  that  the  partition  proceedings  in  that 
case  would  bind   after-born  remaindermen. 
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under  the  authority  of  Wills  v.  Blade,  6 
Ves.  Jr.  498,  even  without  th«  aid  of  stat- 
ute. In  Kent  v.  Church  of  St.  Michael,  136 
N.  Y.  10,  18  L.  R.  A.  331,  32  N.  E.  704,  in 
the  course  of  its  opinion  the  court  said: 
"Where  an  estate  is  vested  in  persons  liv- 
ing:, subject  only  to  the  contingency  that 
persons  may  be  born  who  will  have  an  inter- 
•est  therein,  the  living  owners  of  the  estate, 
for  all  purposes  of  any  litigation  in  refer- 
ence thereto,  and  affecting  the  jurisdiction 
of  the  courts  to  deal  with  the  same,  repre- 
sent the  whole  estate,  and  stand,  not  only 
for  tnem selves,  but  also  for  the  persons  un- 
born. This  is  a  rule  of  convenience,  and  al- 
most necessity.  The  rights  of  persons  un- 
born are  sufliciently  cared  for,  if,  when  the 
estate  shall  be  sold  under  a  regular  and 
valid  ludgment,  its  proceeds  take  its  place, 
and  are  secured  in  some  way  for  such  per- 
sons." The  case  of  Gavin  v.  Curtin,  171 
III.  640,  40  L.  R,  A.  776,  49  N.  E.  523,  is  di- 
rectly in  point.  The  complainant  in  that 
case  under  the  will  of  her  father  was  ten- 
ant for  life,  with  remainder  in  fee  to  her 
children,  or  to  the  issue  of  any  of  the?e  chil- 
dren dying  during  the  existence  of  the  life 
estate;  and  in  the  event  of  her  death  with- 
out children,  or  the  issue  of  such,  then  re- 
mainder over  to  the  testator's  sons.  Before 
the  birth  of  any  child  the  life  tenant  filed 
a  bill  for  the  conversion  of  this  real  estate, 
«tating  strong  equitable  grounds  therefor, 
and  made  as  the  only  defendants  thereto 
her  brothers,  who  were  contingent  remain- 
dermen of  the  second  class.  It  was  held 
that  the  bill  was  maintainable,  and  that  the 
decree  for  sale,  of  necessity,  would  bind  her 
after-born  children.  In  addition  we  refer  to 
Ruqglrs  v.  Tyafm,  104  Wis.  500,  48  L.  R.  A. 
«09,  79  N.  W.  766,  81  N.  W.  367;  Sweet  v. 
Parker,  22  N.  J.  Eq.  454;  Baylor  v.  De jar- 
net  te,  13  Gratt.  152;  Faulkner  v.  Davis,  18 
Gratt.  651,  78  Am.  Dec.  698;  McArthur  v. 
Bcott,  113  U.  S.  391,  28  L.  ed.  1031,  5  Sup. 
Ct.  Rep.  652. 

The  authors  of  works  on  equity  pleading 
and  practice,  so  far  as  we  have  examined, 
with  singular  unanimity  adopt  the  same 
view.  Reference  is  here  made  to  Mitford 
Eq.  PI.  &  Pr.  supra;  Calvert,  Parties  in  Eq. 
49-^3 :  Tyler,  Parties  in  Eq.  24 ;  Story,  Eq. 
PI.  §  145.  In  the  section  referred  to.  Judge 
fitory  says:  "Doubts  were  formerly  enter- 
tained whether  in  suit  in  equity  for  a  par- 
tition, brought  only  by  or  against  a  tenant 
for  life  of  the  estate,  where  the  remainder 
is  to  persons  not  in  esse,  a  decree  could  be 
made  which  would  be  binding  upon  the  per- 
«ons  in  remainder.  That  doubt,  however,  is 
now  removed,  and  the  decree  is  held  binding 
upon  them,  upon  the  ground  of  a  virtual 
representation  of  them  by  the  tenant  for  life 
in  such  cases."  It  is  true  that  this  state- 
ment of  the  rule  by  the  author  is  by  its 
terms  limited  to  ca«es  in  partition,  but,  as 
we  have  already  seen,  it  was  applied  in 
Leonard  v.  Sussex,  2  Vern.  627,  in  the  mat- 
ter of  an  account,  and  to  the  enforcement  of 
a  trust  in  favor  of  creditors  by  a  decree  for 
the  sale  of  lands  in  Finch  v.  Finch,  2  Ves. 
Sr.  492.  No  sound  reason  has  been,  or,  so 
53  L.  R.  A. 


far  as  we  can  discover,  can  be,  suggested 
why  it  should  not  apply  in  any  other  pro- 
ceeding where  a  court  of  equity  is  exercis- 
ing its  jurisdictional  power  in  disposing  of 
real  estate,  the  title  to  which  is  embarrassed 
by  contingent  remainders  awaiting  unborn 
remaindermen.  If  in  the  one  class  of  cases 
necessity  requires  an^  application  of  the  doc- 
trine of  virtual  representation,  why  should 
it  not  be  as  operative  in  the  latter?  We 
have  held  that,  without  the  aid  of  the  stat- 
ute already  referred  to,  a  court  of  equity, 
in  proDer  cases,  has  the  inherent  power  to 
convert,  for  the  benefit  of  minors,  realty  into 
personalty.  Hurt  v.  Long,  90  Tenn.  445, 
16  S.  W.  968;  Thompson  v.  Mehane,  4  Heisk. 
370.  In  such  a  case  could  there  be  found 
any  solid  ground  for  distinguishing  it,  so 
far  as  this  matter  of  representation  is  con- 
cerned, from  a  case  of  mere  partition?  We 
think  not.  If  in  the  case  of  partition  and 
of  the  conversion  of  the  property  of  infants, 
falling  within  the  inherent  jurisdiction  of 
courts  of  equity,  then  why  not  in  every  case 
where  the  nature  of  the  trusts  and  the  situ- 
ation of  the  property  make  it  eminently  ju- 
dicious, if  not  absolutely  essential,  in  the 
interest  of  all  persons  in  esse,  as  well  as 
in  posse,  that  a  conversion  should  take 
place?  In  each  case  it  is  essential  that  the 
interest  of  the  contingent  remaindermen  in 
the  proceeds  of  the  converted  property  be 
preserved  by  the  decree  directing  the  conver- 
sion. Monarque  v.  Monarque,  80  N.  Y.  320. 
This  being  done,  we  see  no  good  reason  why 
the  rule  of  virtual  representation  should  not 
apply.  Even  if  the  limitation  or  qualifi- 
cation suggested  in  Calvert,  Parties  in  Eq. 
p.  52  (that  is  "that,  except  under  very  par- 
ticular circumstances,  no  tenant  for  life 
would  be  considered  capable  of  maintaining 
the  suit,  unless  he  were  one  to  whose  issue 
there  was  a  remainder  in  tail"),  is  to  pre- 
vail the  present  case  would  fall  within  its 
spirit;  for  here  the  contingent  remainder- 
men whom  the  tenant  for  life  represents  are 
not  remaindermen  in  tail,  yet  they  are  chil- 
dren who  may  be  born  to  him,  and  the  chil- 
dren of  such  as  may  die  during  his  life. 

We  have  examined  the  cases  from  North 
Carolina  referred  to  in  the  able  and  exhaus- 
tive brief  of  the  counsel  for  appellants,  and, 
while  they  are  entitled  to  great  considera- 
tion, we  think  tliey  are  overborne  by  the 
weight  of  authority.  There  is  nothing  in 
our  own  cases  to  exclude  us  from  the  rule 
we  have  already  indicated,  and  we  think 
that  its  adoption  is  consistent  with  sound 
policy,  and,  when  applied  under  proper  re- 
strictions, will  work  to  the  advantage  of  all 
interests  involved. 

Before  concluding,  it  is  proper  to  say  that, 
upon  the  authorities,  it  is  immaterial 
whether  in  such  a  case  the  bill  is  brought 
by  or  against  the  tenant  for  life.  Qa^kell 
V.  Gaskcll,  6  Sim.  643 ;  Hale  v.  Hale,  146  111. 
257,  20  L.  R.  A.  247,  33  N.  E.  858;  Leonard 
V.  Sussex,  2  Vern.  527 ;  Story,  Eq.  PI.  §  145. 

The  decree  of  the  court  of  Chancery  Ap' 
peals  is  affirmed, 

31 


482 


TlSNNEQSEB  SUPRKME  COURT. 


Jdne^ 


LIVERMORE  FOUNDRY  &  MACHINE 
t  COMPANY,  Pljf,  in  Err., 

V. 

UNION    COMPRESS   A   STORAGE   COM- 
PANY, for  use  of  W.  S.  Campbell,  et  al 

(105  Tenn.  187.) 
• 

1.  Tlie  appellate  court  -will  not  Inter- 
fere with  thQ  Jury's  adoption,  aa  a  basis  for 
their  verdict,  of  one  of  several  theories  as  to 
the  cause  of  an  accident,  where  it  is  rea- 
sonahiy  deducible  from  the  evidence. 

2.  Pliotoarrapbs  of  -vrrecked  maclilnery, 
taken  immediately  after  an  accident,  are  ad- 
missible as  evidence,  with  an  explanation  of 
them  by  the  witness  who  took  them,  in  order 
to  show  the  condition  of  the  wreck. 

8.  On  croan-examlnatlon  of  one  of  the 
partlen  for  whose  use  a  suit  is  brought,  he 
cannot  be  asked  what  he  paid  a  woman  for 
her  Interest  in  the  suit.  In  order  to  affect  the 
credit  of  her  husband  as  a  witness  in  the  case, 
where  tberc  is  no  issue  to  which  the  Inquiry 
Is  pertinent. 

4.  Tlie  measure  of  damages  for  fur- 
nishing an  imperfect  and  unskilfully' 
ntade  cylinder  for  a  cotton  compress,  on 
account  of  the  defects  of  which  an  accident 
occurred  wh<ch  caused  the  loss  of  the  use  of 
the  compress  for  the  entire  season,  may  in- 
clude ltd  rental  value,  that  is,  the  value  of 
its  use,  during  that  season,  where  the  cylinder 
was  furnished  under  a  contract  to  have  the 
compress  ready  for  use  at  a  certain  date, 
which  the  contractor  understood  was  neces- 
sary in  order  to  have  it  ready  for  compress- 
ing that  season's  crop  of  cotton. 

(June  26,  1900.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  repair 
the  machinery  in  a  cotton  compress.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  MoFarland  A  Neblett,  for 
plaintiff  in  error: 

The  court  erred  in  permitting  the  use  of 
a  photograph  of  the  compress,  building,  and 
machinery,  and  its  appearance  after  the  ac- 
cident, over  the  objections  of  defendant. 

Bruce  v.  Beall,  99  Tenn.  309,  41  S.  W. 
445. 

The  court  erred  in  allowing  evidence  as 
to  rental  value  of  the  compress  for  the  sea- 
son of  1897-98,  and  in  its  charge  to  the  jury 
as  to  allowance  of  rental  value  of  the  com- 
press, and  its  refusal  to  charge  as  to  rental 
value  as  asked  by  the  defendant,  because  the 
declaration  of  the  plaintiffs  contained  no 
such  count  or  sufficient  specific  claim  for 
rents  as  would  permit  recovery  for  such 
special  damages. 

NoTP. — On  the  question  as  to  loss  of  profits 
of  sale  or  purchase  as  damages,  see  note  to 
Onetzkow  Bros.  Co.  v.  A.  H.  Andrews  &  Co. 
(Wis.)  52  L.  R.  A.  209,  In  which  the  present 
case  Is  referred  to. 

For  use  of  photographs  as  evidence,  see 
Dederichs  v.  Salt  Lake  City  R.  Co.  (Utah)  35 
L.  R.  A.  802,  and  note;  Sclleck  v.  Janesvllle 
(Wis.)  47  L.  R.  A.  691 ;  and  Denver  &  R.  G.  R. 
Co.  V.  Roller  (C.  C.  App.  9th  C.)  49  L.  R.  A.  77. 
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Hadley  v.  Baxcndalc,  9  Exch.  341,  is  the 
leading  case  on  this  subject. 

The  text  writers  seem  generally  to  have 
adopted  the  rule  laid  down  in  this  case  a» 
perhaps  the  l)egt  yet  presented,  but  all  ad- 
mit that  it  is  not  applicable  to  all  cases. 

The  rule  is  not  capable  of  meeting  all 
cases,  and  when  the  matter  comes  to  be  fur- 
ther considered  it  will  probably  turn  out 
that  there  is  no  such  thing  as  a  rule  aa 
to  the  legal  measure  of  damages  applicable 
in  all  cases. 

Gee  V.  Lancashire  ds  T.  R.  Co,  6  Hurlst. 
&  N.  211;  1  Sedgw.  Damages,  p.  218,  note  a. 

The  liability  for  a  breach  of  contract  ia 
less  extensive  than  that  for  a  tort,  involv- 
ing only  such  consequences  as  were  within 
the  contemplation  of  the  parties  at  the  time 
of  the  formation  of  the  contract. 

5  Am.  &  £ng.  Enc.  Law,  p.  13. 

Whatever  foresight  of  the  probable  con- 
sequences the  defaulting  party  may  have  at 
the  time  of  the  breach,  he  is  not  generally 
held,  for  that  reason,  to  any  greater  re- 
sponsibility; he  is  liable  only  for  the  di- 
rect consequences  of  the  breach  of  such  a 
contract,  and  such  as  were  within  the  con- 
templation of  the  parties  when  the  contract 
was  entered  into,  as  likely  to  result  from 
a  breach. 

1  Sutherland,  Damages,  74. 

In  matter  of  contract,  the  damages  to 
which  a  party  is  liable  for  its  breach  ought 
to  be  in  proportion  to  the  benefit  he  is  to  re- 
ceive from  its  performance. 

Wood's  Mayne,  Damages,  §  12,  p.  14 ;  Mc- 
Kinnon  v.  McEwaUy  48  Mich.  106,  42  Am. 
Rep.  458,  11  N.  W.  828;  Hendrick  v.  Stew- 
arty  1  Overt.  476;  Pet  tee  v.  Tennessee  Mfg. 
Co.  1  Sneed,  381 ;  McWhirter  v.  Douglas,  1 
Coldw.  691 ;  State  v.  Ward,  9  Heisk.  132. 

The  onus  of  making  a  contract  ought  to 
lie  on  the  party  who  seeks  to  extend  the  lia- 
bility of  another,  rather  than  upon  him  who 
merely  'seeks  to  restrain  his  own  within  ita 
original  limits. 

Wood's  ^layne,  Damages,  §  36,  pp.  41,  42. 

The  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged,  under  such 
circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract  with  the 
special  condition. 

British  Columbia  d  V.  I.  Spar,  Lumber 
d  Saw-Mill  Co.  v.  Nettleship,  L.  R.  3  C.  P. 
509 ;  Home  v.  Midland  R.  Co.  L.  R.  8  C.  P. 
131,  42  L.  J.  C.  P.  N.  S.  59;  Elbinger  Ac- 
tien-Gesellschafft  v.  Armstrong,  L.  R.  9  Q. 
B.  473;  1  Sedgw.  Damages,  p.  223;  Home 
V.  Midland  R.  Co.  L.  R.  7  C.  P.  683 ;  2  Ben- 
jamin, Sales,  pp.  893,  894;  McWhirter  v. 
Douglas,  1  Coldw.  602. 

Such  notice  as  the  facts  establish  in  this 
case  is  insufficient  to  charge  defendant  with 
such  special  and  extraordinary  damages  aa 
the  rent  of  a  cotton  compress  for  a  whole 
season. 

On  petition  for  rehearing. 

The  measure  of  liability  was  dependent 
upon  a  factor  not  within  the  knowledge  of 
the  contractor, — ^the  rent  of  such  a  com- 
press.   The    same   cylinder   would    be  fiuv 
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nished  at  the  same  price  to  another  compress 
whose  rental  was  only  $1,000  or  to  another 
whose  rental  was  $10,000.  The  manufac- 
tory having  no  knowledge  whatever  of  the 
year's  or  season's  rental,  would  not  be  re- 
sponsible to  one  for  $1,000  and  to  the  other 
for  $10,000. 

Wood's  Mayne,  Damages,  §  12. 

Accidental  or  consequential  damages  are 
not  recoverable  on  breach  of  contract. 

Eendrick  v.  Stetoart,  1  Overt.  476;  Peiiee 
▼.  Tennessee  Mfg.  Co.  1  Sneed,  387. 

The  rental  value  of  this  compress  was 
based  entirely  upon  the  profits  to  have  been 
derived  from  running  it  for  the  season. 

Profits  are  too  contingent  and  speculative 
to  be  allowed  as  damages  for  breach  of  con- 
tract. 

Eendrick  v.  Stewart,  I  Overt.  476;  Pet- 
tee  v.  Tennessee  Mfg.  Co.  1  Sneed,  381 ;  Mc- 
Whirter  v.  Douglas^  1  Coldw.  691;  Hurley 
v.  Buchi,  10  Lea,  349. 

Mr.  W.  A.  Percy,  for  defendants  in  er- 
ror: 

hy  reason  of  the  failure  to  furnish  the 
machinery  contracted  for  at  the  time  when 
it  was  contracted  to  be  delivered,  a  loss  of 
the  use  of  the  compress  for  a  considerable 
period  ensued;  and  that  such  would  De  the 
case  was  in  the  contemplation  of  the  parties 
when  the  contract  was  made,  and  the  par- 
ticular time  of  delivery  was  specified  in 
order  to  avoid  such  loss. 

In  England  the  loss  of  the  use  of  property 
occasioned  by  delay  in  delivering  necessary 
machinery,  when  notice  of  the  use  to  which 
the  machinery  is  to  be  put  is  inferable  from 
the  contract  or  circumstances  surrounding 
it,  has  been  uniformly  allowed. 

Hadley  v.  Baxendale,  9  Exch.  341;  Cory 
▼.  Thames  Ironworks  d  Shipbuilding  Co.  L. 
R.  3  Q.  B.  185 ;  Elhinger  Actien-Oesellschafft 
V.  Armstrong,  L.  R.  9  Q.  B.  476 ;  Orehert- 
Borgnis  v.  Nugent,  L.  R.  16  Q.  B.  Div.  85; 
Wilson  v.  Newport  Dock  Co.  L.  R.  1  Exch. 
184;  Simpson  v.  London  d  N.  W.  R.  Co.  L. 
R.  1  Q.  B.  Div.  275 ;  Agius  v.  Great  Western 
Colliery  Co.  [1899]   1  Q.  B.  419. 

Profits  which  would  have  been  realized 
had  the  contract  been  performed,  and  which 
have  been  prevented  by  its  breach,  are  in- 
cluded in  the  damages  to  be  recovered  in 
every  case  where  such  profits  are  not  open 
to  the  objection  of  uncertainty  or  remote- 
ness, or  where,  from  the  express  or  implied 
terms  of  the  contract  itself,  or  the  special 
circumstances  under  which  it  was  made,  it 
may  be  reasonably  presumed  that  they  were 
within  the  intent  and  mutual  understand- 
ing of  both  parties  at  the  time  it  was  en- 
tered into. 

Howard  v.  Stillwcll  d  B.  Mfg.  Co.  139  U. 

S.  199,  35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500; 

Hunt  V.  Oregon  P.  R.  Co.  1  L.  R.  A.  842, 

36  Fed.  482. 

Loss  of  rents  were  held  recoverable  in — 

Witherbee  v.  Meyer,  155  N.  Y.  446,  50  N. 
E.  58;  Craves  v.  Kansas  City,  P.  d  G.  R. 
Co.  69  Mo.  App.  574;  Burruss  v.  Hinesy  94 
Va.  413,  26  S.  E.  875 ;  Van  Winkle  v.  Wil- 
kins,  81  Ga.  93,  7  S.  E.  644;  Graves  v.  | 
Glass,  86  Iowa,  201,  53  N.  W.  231;  Good- 
63  L.  R.  A. 


loe  V.  Rogers,  9  La.  Ann.  273,  61  Am.  Dec. 
205. 

Plaintiff  recovers  the  rental  value  of  a 
building  from  the  time  it  should  have  been 
completed. 

Hexter  v.  Knox,  63  N.  Y.  561. 

There  is  nothing  in  the  term  "profits"  it- 
self which  precludes  their  being  given  in 
evidence  and  used  as  the  measure  of  dam- 
ages, and  when  excluded  it  is  because  they 
are  unnatural  or  remote,  and  there  are  no 
criteria  by  which  to  estimate  them  with 
that  certainty  which  the  law  requires.  In- 
deed, in  many  cases  profits  are  the  only 
certain  or  reliable  measure  of  damages. 
But,  as  a  general  rule,  the  expected  or  an- 
ticipated profits  of  a  business  enterprise 
cannot  be  proved  with  any  degree  of  cer- 
teint}^,  and  therefore  cannot  be  recovered. 

Williams  v.  Island  City  Milling  Co.  25 
Or.  573,  37  Pac.  49;  Industrial  Works  v. 
Mitchell,  114  Mich.  29,  72  N.  W.  25;  John 
Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich.  156, 
51  N.  W.  930;  Covode  v.  Principaal,  110 
Mich.  672,  68  N.  W.  987. 

A  critical  examination  of  the  Tennessee 
authorities  will  not  show  that  the  court  is 
out  of  line  with  the  universal  trend  of  deci- 
sions in  other  stetes. 

Hendrick  y.  Stewart,  1  Overt.  476;  Pettee 
V.  Tennessee  Mfg.  Co.  1  Sneed,  381;  Porter 
V.  Woods,  3  Humph.  62,  39  Am.  Dec.  163; 
McWhirter  v.  Douglas,  1  Coldw.  693,  9 
Heisk.  69;  State  v.  Ward,  9  Heisk.  100; 
Fort  V.  Omdoff,  7  Heisk.  168;  Walker  v. 
Ellis,  1  Sneed,  615;  Spears  v.  Armstrong 
(Tenn.  Ch.  App.)  42  S.  W.  37. 

This  contract  was  performable  in  Missis- 
sippi, where  the  machinery  was  to  be  erect- 
ed and  delivered;  and  the  rights  of  the  par- 
ties are  regulated  by  the  laws  of  that  state. 

It  has  heen.  the  well-settled  law  in  Mis- 
sissippi since  the  case  of  Vicksburg  d  M. 
R.  Co.  V.  Ragsdale,  46  Miss.  482,  that  loss 
of  rents  or  profits  may  be  recovered  when 
they  may  reasonably  be  supposed  te  have 
been  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  entered 
into. 

A  wider  range  of  damages  is  admissible 
where  wrongs  are  committed  than  in  eases 
of  simple  breach  of  contract. 

Schile  V.  Brokhahus,  80  N.  Y.  614 ;  White 
Y.  Moseley,  8  Pick.  350;  Erie  City  Iron 
Works  V.  Barber,  106  Pa.  133,  51  Am.  Rep. 
508 ;  Page  v.  Ford,  12  Ind.  46. 

Where  an  established  business  is  wrong- 
fully injured  or  destroyed,  the  owner  of  the 
business  can  recover  the  damages  sustained 
thereby;  and  upon  this  question  evidence 
of  profits  which  he  was  actually  making  is 
admissible. 

Hawthorne  v.  Siegel,  88  Cal.  159,  26  Pac. 
1114;  Lambert  v.  Haskell,  80  Cal.  619,  22 
Pac.  327;  Conlon  v.  McGraw,  66  Mich.  194, 
33  N.  W.  388;  Sedgw.  Damages,  §  189; 
Crawford  v.  Parsons,  63  N.  H.  438 ;  Ludlow 
V.  Yonkers,  43  Barb.  493;  Willis  v.  Branch, 
94  N.  C.  142;  Evens  v.  Cincinnati,  2  Handy 
(Ohio)  236;  Nims  v.  Troy.  69  N.  Y.  500; 
Korf  V.  Lull,  70  111.  420;  Rogers  v.  Bemus, 
69  Pa.  432;  Novelty  Iron  Works  ▼.  Capital 
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City  Oatmeal  Co.  88  Iowa,  524,  56  N.  W. 
518;  Consaul  v.  Sheldon,  36  Neb.  247,  52 
N.  VV.  1104;  Scribner  v.  Jacobs.  31  N.  Y. 
S.  R.  794,  9  N.  Y.  Siipp.  856;  Reich  v.  Col- 
well  Lead  Co,  50  N.  Y.  S.  R.  298,  21  N,  Y. 
Supp.  495;  Somcrhy  v.  Tappan,  Wright 
(Ohio)  229;  Maryland  Ice  Co.  v.  Arctic  Ice 
Mach,  Mfg,  Co,  79  Md.  103,  29  Atl.  69,  77 
Md.  202,  26  Atl.  493. 

Loss  of  profits  during  delay  is  recover- 
able. 

Wade  V.  Haycock,  25  Pa.  382;  Dixon- 
Woods  Co.  V.  Phillips  Glass  Co,  169  Pa.  167, 
32  Atl.  432;  Allison  v.  Davidson  (Tenn. 
Ch.  App.)    39  S.  W.  905. 

Beardy  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  in  error  in  the  year  1897 
was  engaged  in  the  iron-foundry  business 
in  Memphis,  Tennessee ;  and  the  Union  Com- 
press &  Storage  Company  owned  at  that 
time  a  plant,  erected  at  Clarksdale,  Missis- 
sippi, for  compressing  cotton  in  bales  for 
shipment  to  market.  The  power  used  by 
the  latter  company  in  doing  this  work  was 
furnished  by  two  sets  of  cylinders,  in  part 
steam  and  in  part  hydraulic,  one  of  which 
was  high  and  the  other  low  pressure.  In 
the  winter  of  1896-97  the  low-pressure  hy- 
draulic cylinder  and  some  of  the  pipes  com- 
municating between  it  and  the  compress 
proper  were  permanently  injured.  This  dis- 
abled the  entire  plant,  and  made  it  neces- 
sary for  the  compress  company  to  have,  not 
only  a  new  cylinder  and  new  pipes,  but  also 
other  parts  of  its  machinery  repaired,  in 
order  to  put  the  compress  in  working  con- 
dition for  the  season  of  1897-98,  which  be- 
gan at  that  point  about  the  1st  of  October. 
To  this  end  this  company  entered  into  a 
written  contract  with  the  Livermore  Foun- 
dry &  Machine  Company,  which  is  in  the 
words  following,  to  wit: 

August  17th,  1897. 
This  contract  between  the  Livermore 
Foundry  and  Machine  Co.,  of  Memphis,  Ten- 
nessee, and  the  Union  Compress  and  Storage 
Co.  of  Clarksdale,  Atiss.,  witnesseth, 
that  the  said  Livermore  Foundry  and  Ma- 
chine Co.,  for  and  in  consideration  of  a  sum 
of  money,  amount  herein  mentioned,  agree 
to  furnish  the  necessary  labor  and  material 
for  the  repairs  on  the  compress  machinery, 
to  wit:  To  furnish  one  new  cylinder  head, 
drilled  and  fitted  per  old  one.  To  furnish 
one  new  piston  head,  fitted  with  packing 
rings  and  springs,  with  additional  metal 
added.  To  furnish  one  new  low-pressure 
hydraulic  cylinder.  New  special  bolts  for 
steam-cylinder  head,  and  rear  end  of  both 
hydraulic  cylinders.  To  repair  cracked 
steam  cylinder  in  best  possible  manner,  and 
make  tight.  To  reline  high-pressure  cylin- 
der with  seamless  drawn  tube,  so  as  to  be 
true  and  smooth.  To  furnish  and  set  in 
place  one  piece  of  4-inch  extra-heavy  hy- 
draulic pipe,  10  feet  9  inches  long,  and  to 
bend  same  so  as  to  conform  to  shape  of  old 
one.  It  is  further  agreed  that  the  Liver- 
more Foundry  and  Machine  Co.  shall  take 
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down    and    dismantle    all    above-mentioned 
parts  of  machinery,  and  ship  same  to  Mem- 
phis,  without  expense  to  the  Union  Com- 
press and  Storage  Co.,  and  upon  completion 
of  repairs  at   Memphis  to   return  same  to 
Clarksdale,  Miss.,  and  erect  same  in  place, 
without  expense  to  the  said  Union  Compress 
Company.     The  Livermore  Foundry  and  Ma- 
chine Co.  agrees  to  complete  the  above-men- 
tioned repairs  and  press  ready  for  service 
within  the  period  of  fifty-five  days  from  the 
date  of  the  contract.     For  the  faithful  exe- 
cution of  this  contract,  the  Union  Compress 
and  Storage  Co.  agrees  to  pay  the  Liver- 
more Foundry  and  Machine  Co.  the  sum  of 
two  thousand  and  thirty-four  dollars  on  the 
following  terms:     One  thousand  dollars  to 
be  paid  when  repairs  are  delivered  aboard 
cars  at  Clarksdale,  Miss.,  and  the  balance, 
1,034.00,  to  be  paid  w^ithin  thirty  days  after 
the  completion  and  satisfactory  test  of  the 
work.     It    is    further    agreed    that  in  the 
event,  during  the  progress  of  the  work  or 
testing  of  the  press,  other  work,  repairs,  or 
changes,  not  enumerated  in  this  contract, 
are  made,  same  shall  be  paid   for  by  the 
Union  Compress  and  Storage  Company  at 
such  rates  and    prices    as    may  be  agreed 
upon.     The   Livermore     Foundi-y    and    Ma- 
chine Company  agrees  to  allow  the  Union 
Compress  and  Storage  Company  the  sum  of 
six  dollars  per  ton  f.  o.  b.  Memphis  for  scrap 
iron,  and  copper  at  eight  cents  per  pound. 

Although  by  this  contract  the  work  was 
to  be  finished  and  the  various  mechanical 
appliances  were  to  be  put  in  place,  ready 
for  the  operation  of  the  compress,  within 
fifty-five  days  from  its  date,  a  much  longer 
period  elapsed  before  this  was  done.  In  the 
early  part  of  November,  however,  they  weVe 
adjusted  in  part,  at  least,  and  subjected  to 
a  test  which  was  unsatisfactory  to  Mr. 
Leaclr,  who  was  on  the  ground  as  a  skilled 
employee,  representing  the  plaintiff  in  error 
in  placing  the  new  machinery,  and  in  the 
experiment  made.  Finally,  after  material 
changes  had  been  made  under  his  direction, 
he  notified  the  officers  of  the  compress  com- 
pany that  he  would  be  ready  to  make  an- 
other test  on  the  11th  of  November,  and 
asked  that  he  be  supplied  by  the  company 
with  a  sufficient  working  crew  for  this  pur- 
pose, which  was  done.  In  making  this  test 
it  was  discovered  that  the  defect  or  defects 
in  the  head  of  the  hydraulic  cylinder  con- 
structed by  plaintiff  in  error,  which  were 
discovered  at  tlie  first  experiment,  still  ex- 
isted, and  that  some  additional  work  was 
required  to  correct  them.  This  was  done, 
and  on  the  12th  of  November  a  working 
crew  was  again  furnished  to  Leach,  and  the 
machinery  of  the  plant  was  put  in  opera- 
tion in  the  morning,  and,  with  stoppages  for 
short  intervals,  to  make  some  immaterial 
changes,  was  continued  in  operation  until 
about  4  o'clock  in  the  afternoon,  up  to  which 
time  about  400  bales  of  cotton  had  been  com- 
pressed. About  that  hour  an  explosion  took 
place,  infiicting  serious  damage  on  the  plant 
itself,  and  killing  one  of  the  employees  of 
the  compress  company  instantly,  and  fatally 
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ivounding  two  others.  Upon  examination  it 
was  disclosed  that  the  head  of  the  low-press- 
uie  steam  cylinder,  as  well  as  that  of  the 
low-pressure  hydraulic  cj'linder,  had  blown 
out,  and  other  parts  of  the  machinery  had 
been  seriously  injured.  Before  the  accident 
the  compress  company  had  paid  $1,000  on 
the  contract,  but  this  payment  was  made 
with  the  express  understanding  that  the 
compress  company  waived  no  right  against 
the  foundry  company  by  reason  of  any 
breach  of  its  contract.  This  action  was 
brought  to  recover  this  sum,  together  with 
damages  sustained  by  the  company  for  the 
injury  sustained  by  the  plant  from  this  ex- 
plosion, and  for  r entail  value  of  the  compress 
during  its  period  of  enforced  idleness  fol- 
lowing the  accident,  upon  the  theory  that 
the  imperfect  and  unworkmanlike  cylinder 
furnished  by  the  plaintiff  in  error  was  the 
occasion  of  the  accident  and  loss.  The  trial 
of  the  case  resulted  in  a  verdict  which  is 
in  these  words: 

We,  the  jury,  find  for  the  plaintiffs,  and 
assess  their  damage  for  injury  and  cost  of 
repairing  machinery  and  premises,  and  re- 
placing same,  caused  by  breach  of  contract 
and  cylinder  explosion,  $3,500;  for  money 
paid  on  contract,  $1,000.00,  with  interest; 
for  loss  of  rental  value  of  compress,  caused 
by  breach  of  contract  and  cylinder  explo- 
sion, $3,000.00;  total,  $7,500. 

W.  H.  Montgomery,  Foreman. 

The  first  error  assigned  is  that  there  is  no 
material  evidence  to  support  the  verdict  of 
the  jury.  In  considering  this  assignment, 
the  well-settled  rule  is  as  announced  in 
Citizens'  Rapid-Transit  Co.  v.  Seigi-ist,  96 
Tenn.  120,  33  S.  W.  920,  that,  in  order  to 
impeach  in  this  court  a  verdict  approved  by 
the  trial  judge,  the  complaining  party  must 
take  as  true  the  strongest  legitimate  view 
of  the  testimony  against  him,  and  be  pre- 
pared to  show  that  it  affords  no  support  to 
the  verdict.  So  that  if  the  testimony  in  a 
given  case,  viewed  from  different  points  of 
observation,  should  suggest  two  theories, 
both  of  which  may  be  naturally  deduced 
from  it,  one  of  which,  if  adopted  by  the 
jury,  makes  reasonable  their  verdict,  and 
the  other  would  leave  it  without  material 
support,  this  court  will  assume  that  the 
one  which  sustains  the  verdict  was  the  one 
adopted  by  the  triors  of  fact,  and  maintain 
their  finding.  Bearing  in  mind  this  rule 
and  its  corollary,  we  will  now  examine 
briefly  the  facts  as  disclosed  in  the  case. 
But  before  doing  so  it  is  proper  to  give 
some  idea  of  the  location  and  operation  of 
these  cylinders  and  their  connections.  They 
were  placed  in  a  horizontal  position.  The 
low-pressure  steam  cylinder  was  in  the  rear, 
and  the  hydraulic  cylinder  manufactured  by 
the  plaintiff  in  error  was  immediately  in 
front;  the  two  being  joined  firmly  together 
by  bolts.  Inside  these  cylinders  was  a  pis- 
ton common  to  both.  By  the  use  of  a  lever 
connected  with  proper  valves  in  these  cyl- 
inders, this  piston  was  moved  back  and 
forth.     Steam  was  let  in  behind  the  piston, 
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which  as  it  expanded  pressed  it  foiward, 
and  as  this  movement  progressed  its  plung- 
er came  in  contact  with  a  volume  of  water 
contained  in  the  hydraulic  cylinder,  and  this 
was  moved  up  towards  its  head,  being 
pressed  against  it  with  a  force  equal  to 
from  350  to  400  tons,  as  might  be  required, 
which,  through  pipes  communicating  with 
the  compress,  began  the  work  of  compressing 
a  bale  of  cotton,  which  was  completed  by  a 
still  more  powerful  force  furnished  by  the 
high-pressure  steam  and  hydraulic  cylin- 
ders. As  has  already  been  said,  the  heads 
of  these  two  low-pressure  cylinders,  as  the 
result  of  the  explosion,  were  blown  off,  and 
the  theory  of  the  plaintiff  below  was  that 
this  resulted  from  the  fact  that  the  defend- 
ant had  unskilfully  cast  the  cylinder;  that 
its  head  was  of  inferior  material,  and  so 
imperfectly  and  unskilfully  done  that  it 
would  not  stand  the  strain  put  upon  it  in 
the  careful  operation  of  the  machinery;  and 
that,  much  before  it  had  received  the  full 
force  of  the  strain  it  should  have  borne  if 
properly  constructed,  the  head  blew  off,  and 
thus  relieved  from  resistance,  and  under  the 
influence  of  the  propelling  steam  in  its  rear, 
the  piston  moved  forward  with  such  energy 
as  to  break  off  the  head  of  the  steam  cvlin- 
der.  The  record  shows  that,  after  the  cast- 
ing was  done,  Garside,  who  was  the  manager 
of  the  Livermore  Foundry  &  Machine  Com- 
pany, found  on  examination  what  he  sup- 
posed shallow  sand  holes  in  the  head  of  the 
cylinder,  which  he  says  did  not  weaken  it, 
but  did  give  it  rather  an  ugly  and  unfinished 
appearance,  so  he  had  placed  over  this  head 
a  solid  brass  plate,  covering  its  entire  sur- 
face, at  an  expense  to  his  employer  of  $150. 
To  fix  this  cap  or  plate  over  this  head,  some 
45  holes  were  bored  into  the  upper  rim  of 
the  cylinder,  and  the  cap  was  fitted  on  with 
bolts  carried  into  these  holes.  Mr.  Garside 
says:  **When  the  job  was  done,  it  looked 
like  a  good  piece  of  work,  and  it  was  shipped 
down  there."  And  again  he  says:  "1  did 
not  .think  that  the  drilling  there  would 
weaken  it  to  any  extent  that  would  be  dan- 
gerous,— that  would  be  anywise  dangerous.*' 
As  has  been  stated,  after  the  cylinder  was 
placed,  and  the  other  machinery  was  ad- 
justed to  it.  Leach,  who  was  sent  to  CI  arks- 
dale,  as  the  representative  of  plaintiff  in 
error,  to  do  this  work,  subjected  it  to  a 
number  of  tests.  When  the  first  of  these 
was  made,  and  pressure  was  put  on  this 
cylinder,  according  to  the  testimony  of  a 
number  of  witnesses  jets  of  water  burst  out 
all  around  the  head,  where  it  is  claimed  the 
imperfections  were.  This  experiment  was 
altogether  unsatisfactory  to  Leach,  so,  after 
expending  several  days  of  labor  in  under- 
taking to  remedy  the  defects,  he  informed 
the  officers  of  the  defendant  in  error  that  he 
was  ready  for  another  test.  When,  during 
this  test,"  pressure  was  once  more  applied, 
it  was  found  that  water  still  ran  in  jets 
from  holes  around  or  in  this  head.  While 
thus  operating  the  machinery  in  compi-ess- 
ing  cotton  with  a  crew  of  the  compress  com- 
pany, furnished  to  him  for  the  purpose,  and 
working  under  his  direction,   according  to 
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Cutrer,  a  witness,  '*lie  would  stop  every 
little  while  and  do  a  little  work."  After 
the  first  test  he  had  said  to  Campbell  that 
he  would  make  an  eflfort,  by  the  use  of  coun- 
tersunk bolts,  to  stop  the  leaks,  and  if  this 
failed  his  company  would  have  to  make  a 
new  casting;  and  during  the  progress  of  this 
second  test  he  said  to  Cutrer  uiat  he  was 
afraid  he  might  not  be  able  to  remedy  it, 
and  the  Livermore  Company  would  have  to 
cast  a  new  cylinder,  but  he  would  continue 
his  work  upon  it,  to  see  if  he  could  fix  it. 
The  head  of  the  hydraulic  cylinder  was  ex- 
amined by  a  number  of  persons,'  witnesses 
in  the  case.  Shipway,  superintendent  of 
the  cotton  compresses  for  many  years  in 
Memphis,  was  one  of  these  persons,  and  he 
testified  that  it  was  "honeycombed  and  de- 
fective;" that  the  effect  of  attaching  the 
brass  cap  with  bolts  carried  into  the  holes 
bored  in  it  was  to  weaken  it  still  more; 
that  this  cap  could  serve  no  useful  purpose, 
but  must  have  been  put  on  to  cover  up  blow 
holes,  or  to  prevent  them  from  showing  or 
leaking  water.  Morrison  examined  this 
head,  and  found  it  made  of  porous,  slaggy 
nretal,  and  very  imperfectly  construct^, 
and  Walsh,  a  practical  machinist^  and  en- 
gpineer  of  many  years'  experience,  who  also 
examined  the  head,  pronounced  it  "not  a 
workmanlike  piece  of  work  at  all,"  and  that 
the  drilling  of  the  holes  for  the  cap  dimin- 
ished the  resisting  force  of  the  metal;  and 
Martin,  a  witness  for  defendant  below,  on 
cross-examination  admitted  that,  if  it  leaked 
as  described  by  other  witnesses,  he  would 
not  regard  it  as  a  sound  piece  of  work.  All 
these  parties  agree  that  never  before  had 
they  known  a  brass  cap  on  a  cylinder  head. 
It  is  evident,  without  further  detail,  that 
there  was  material  testimony  which,  the 
jury  accepting,  warranted  them  in  believ- 
ing that  this  hydraulic  cylinder,  at  that 
place  where  it  was  to  receive  the  greatest 
pressure,  was  of  infirm  material,  poorly 
cast,  and  afterwards  diminished  in  strength 
by  the  effort  to  cover  its  defects.  But  were 
they  authorized  to  infer  that  this  defective 
heading  was  the  cause  of  the  explosion? 
That  the  initial  explosion  was  not  in  the 
steam  cylinder,  we  think  the  jury  were  au- 
thorized to  conclude.  The  steam  cylinder 
had  worked  for  years  satisfactorily,  and  up 
to  the  moment  of  the  accident  gave  no  evi- 
dence of  weakness.  The  explosion,  so  far 
as  the  record  shows,  did  not  dislodge  it 
from  its  place,  though  its  head  was  mown 
out,  while  this  head,  together  with  the  hy- 
draulic cylinder,  was  driven  forward  a  dis- 
tance of  several  feet.  Upon  examination  by 
the  expert  witnesses,  the  metal  in  the  for- 
mer was  pronounced  perfect,  while  that  in 
the  latter  was  found  to  be  imperfect  by  the 
witnesses  named.  In  addition,  we  think  the 
testimony  in  the  case  warrants  the  conten- 
tion of  the  plaintiff  below  that,  if  the  initial 
break  had  been  in  the  steam  cylinder,  its 
necessary  effect  would  have  been  to  release 
the  piston  from  the  pressure  upon  it  from 
behind,  and  thus  have  at  once  relieved  the 
head  of  the  hydraulic  cylinder  from  the 
strain  upon  it,  and,  whatever  other  damage ' 
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might  have  been  done  to  the  latter,  this 
would  not  have  blown  off.  On  the  other 
hand,  we  can  well  see  that  the  jury  might 
naturally  have  inferred  that  the  break  first 
occurred  in  the  head  of  the  hydraulic  cylin- 
der, which,  unable,  by  reason  of  inferior 
metal  used,  and  imperfect  construction,  to 
longer  resist  the  strain  put  upon  it,  gave 
way  suddenly;  and  the  piston,  thus  re- 
lieved, under  the  impulse  of  a  steam  press- 
ure of  from  350  to  400  tons,  sprang  forward 
with  tremendous  violence,  dragging  after  it 
the  head  of  the  steam  cylinder,  and  at  the 
same  time  carrying  with  it  the  hydraulic 
cylinder.  It  is  true,  there  was  a  sugges- 
tion by  the  defendant  below,  based  upon 
the  testimony  of  I^each,  that  the  accident 
was  the  result  of  carelessness  on  the  part 
of  the  engineer  in  operating  this  machinery, 
resulting  in  the  head  of  the  piston  being 
driven  against  the  head  of  the  hydraulic  cyl- 
inder, thus  weakening  it  until  disint^ra- 
tion  of  the  metal  took  place,  followed  by 
this  explosion;  but  it  is  evident  that  this 
theory,  as  was  the  other,  as  to  the  initial 
point  of  explosion,  propounded  by  the  de- 
fendant below,  was  discarded  by  the  jury, 
and  they  accepted,  rather,  that  of  the  plain- 
tiff. It  wa«  for  that  tribunal  to  pass  upon 
these  respective  theories,  and,  finding  that 
the  one  adopted  by  the  jury  was  reasonably 
deducible  from  the  evidence,  we  cannot  in- 
terfere with  the  verdict. 

2.  It  is  assigned  for  error  that  the  trial 
judge  improperly  admitted  photographs  of 
the  compress  and  the  wrecked  machinery, 
taken  after  the  accident.  These  photo- 
graphs were  taken  by  the  witness  immedi- 
ately after  the  accident,  and  served  to  give 
the  jury,  with  the  explanation  of  them  by 
the  witness,  a  more  correct  idea  of  the  con- 
dition of  the  wreck  than  th^  would  obtain 
from  mere  description  without  their  aid. 
Even  if  proper  objection  had  been  made, 
which  we  do  not  find  in  this  record,  yet  it 
could  not  avail,  as  we  hold  they  were  com- 
petent to  go  to  the  jury.  Bruce  v.  Beall, 
99  Tenn.  309,  41  S.  W.  445;  MiaaouH,  K. 
d  T,  R.  Co.  V.  Magee  (Tex.  Civ.  App.)  49 
S.  W.  929. 

3.  It  was  not  error  on  the  part  of  the 
trial  judge  in  declining  to  permit  defend- 
ant below  to  ask  Campbell  (one  of  the  par- 
ties for  whose  use  the  suit  is  brought) .  on 
cross-examination,  what  he  paid  Mrs.  Cut- 
rer for  her  interest  in  this  suit.  There  was 
no  issue  in  the  case  which  made  this  in- 
quiry pertinent.  When  the  husband  of  Mrs. 
Cutrer  was  on  the  stand,  within  the  freedom 
of  cross-examination  he  might  have  asked 
as  to  this  matter;  but,  being  a  collateral 
matter,  his  answer  would  have  concluded 
the  investigation. 

4.  The  trial  judge,  in  his  charge,  said  to 
the  jury  that,  if  they  found  that  the  loss 
of  the  use  of  the  compress  was  due  to  the 
breach  of  contract  of  the  defendant  to  fur- 
nish the  machinery  according  to  the  con- 
tract, yet  such  loss  could  not  be  consid- 
ered or  allowed  by  them,  unless  they  also 
found  that  the  defendant,  at  the  time  the 
contract  was  made,  had  notice,  either  from 
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it  or  otherwise,  that  such  loss  of  use  would 
«ziBue  from  nonperformance  by  it  of  its 
contract.  He  then  adds:  "But  if  you  find 
that  it  was  in  the  contemplation  of  the  par- 
ties to  the  contract,  by  the  terms  of  the 
agreement  or  by  direct  notice,  that,  m  the 
event  of  default  by  the  defendant  to  furnish 
suitable  and  proper  machinery,  the  loss  of 
the  use  of  the  compress  would  necessarily 
ensue;  and  if  you  find,  as  a  necessary  result 
•of  the  explosion  (if  you  find  the  explosion 
due  to  the  negligence  of  the  defendant  in 
furnishing  a  defective  cylinder),  that  the 
plaintiff  was  deprived  of  the  use  of  the  com- 
press,— plaintiff  would  be  entitled  to  re- 
•cover  the  rental  value  of  the  compress,  as 
shown  by  the  evidence,  during  the  period  in 
which  it  was  so  deprived  of  its  use."  It  is 
insisted  that  there  is  error  in  this  last 
paragraph.  Before  considering  this  assign- 
ment, it  is  proper  to  say,  in  reply  to  an- 
-other  objection  of  plaintiff  in  error,  that  the 
declaration  averred  a  loss  of  rental  use  or 
value  of  the  compress  for  the  season  of  1897- 
98,  resulting  from  the  breach  of  contract  on 
the  part  of  the  foundry  company;  and  evi- 
dence was  adduced  tending  to  show  that  aft- 
•er  the  accident  it  was  impracticable  to  sup- 
ply the  compress  with  machinery  in  place 
of  that  destroyed^  so  as  to  enable  it  to  do 
any  work  during  that  season,  and  also  what 
the  compress  could  have  done  with  good  ma- 
•chinery,  and  its  rental  value.  In  the  in- 
struction just  quoted  the  trial  judge  was  ap- 
plying, in  brief  terms,  the  rule  laid  down  by 
Alderson,  B.,  in  the  new  celebrated  case  of 
Eadley  v.  Baaendale,  9  Exch.  341,  which  is 
in  these  words:  "Where  two  parties  have 
made  a  contract,  which  one  of  them  has 
'broken,  the  damaces  which  the  other  party 
ought  to  receive  in  respect  of  such  breach 
-of  contract  should  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arising  nat- 
urally, (i.  6.,  according  to  the  usual  course 
of  things),  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the  contract, 
as  to  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under 
•which  the  contract  was  actually  made  were 
•communicated  by  the  plaintiffs  to  the  de- 
fendants, and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of 
«uch  a  contract,  which  they  would  reasona- 
bly contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a 
oreach  of  contract,  under  these  special  cir- 
cumstances, as  known  and  communicated." 
Perhaps  no  rule  of  practice  has  provoked 
more  attention  from  courts  and  text  writers, 
-or  been  more  uniformly  adopted,  than  this. 
It  has  been  with  singular  unanimity  recog- 
nized as  resting  on  the  sound  principle  that 
a  party  suffering  from  a  breach  of  contract 
-on  the  part  of  another  is  entitled  to  recover 
full  compensation  for  the  loss  sustained 
"thereby.  It  is  true,  he  can  recover  only 
these  damages  resulting  fairly  and  natural- 
ly from  the  breach,  but  such  as  may  be  sup- 
posed to  have  been  within  the  contemplation 
of  the  parties  as  the  probable  result  of  the 
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breach  are  certainly  of  that  character.  Mr. 
Sutherland,  in  his  work  on  damages  ( vol.  1, 
p.  79),  says:  "There  is  no  relaxation  of 
the  rule  confining  the  recovery  to  damages 
naturally  and  proximately  resulting  from 
the  breach  in  cases  where  there  are  such 
known  special  circumstances.  Indeed,  some 
strictness  exists  to  confine  the  recovery  to 
the  immediate  consequences.  The  general 
principle  of  compensation  is  that  it  should 
be  equal  to  the  injury.  It  is  a  rule  based 
on  that  principle  that  the  amount  of  the 
benefit  which  a  party  to  a  contract  would 
derive  from  its  performance  is  the  measure 
of  his  damages  if  it  be  broken.  It  is  a  rule 
of  interpretation,  too,  that  the  intention  of 
the  parties  is  to  be  ascertained  from  the 
whole  contract,  considered  in  connection 
with  the  surrounding  circumstances  known 
to  both  parties.  If  it  appear  by  these  sur- 
rounding circumstances  that  the  contract 
was  entered  into,  and  known  by  both  parties 
to  be  entered  into,  to  enable  one  of  them  to 
serve  or  accomplish  a  particular  purpose, 
whether  to  secure  a  special  gain  or  to  avoid 
an  anticipated  loss,  the  liability  of  the  other 
for  a  violation  of  the  contract  will  be  deter- 
mined, and  the  amount  of  damages  fixed, 
with  reference  to  the  effect  of  the  breach  in 
hindering  or  defeating  that  object.  The 
proof  of  such  circumstances  makes  it  mani- 
fest that  such  damages  were  within  the  con- 
templation of  the  parties.  Looking  alone 
at  a  contract,  •  .  .  silent  as  to  such  cir- 
cumstances, .  .  •  such  damages  .  .  . 
sometimes  appear  to  arise  very  remotely  and 
collaterally  to  the  undertaking  violated. 
But,  when  the  contract  is  considered  in  con- 
nection with  the  extrinsic  facts,  there  is  es- 
tablished a  natural  and  proximate  relation 
of  cause  and  effect  between  the  breach  of  the 
contract  and  the  injury  to  be  compensated." 
Mr.  Sedgwick,  in  his  work  on  Damages  (vol. 
1,  S  149),  after  an  examination  of  the  cases 
in  which  Eadley  v.  Baxendale,  has  been  re- 
viewed and  applied,  in  summing  up  the  gen- 
eral result,  says:  "On  the  whole,  it  will 
be  found  that  the  general  tendency  of  judi- 
cial opinion  in  the  United  States,  as  well  as 
in  England,  is  that  no  new  rule  of  damages 
has  been  introduced;  that  the  plaintiff  re- 
cover such  damages  as  are  proximate  and 
natural ;  and  that,  in  ascertaining  what  are 
natural  consequences,  we  must  take  into  the 
account  all  the  circumstances  of  the  case, 
including  all  facts  bearing  on  the  question 
which  were  in  the  knowledge  of  both  parties, 
even  though  these  be  such  as  would  not  nec- 
essarily, without  such  knowledge,  enter  into 
it."  It  would  be  a  waste  of  labor  and  space 
to  review  the  cases  in  which  this  rule  has 
been  applied, — ^in  some  with  a  liberality 
which  we  might  not  feel  called  upon  to  sanc- 
tion, and  in  others  with  more  narrowness  of 
construction,  but  in  all  approved.  Among 
the  English  cases  are  Cory  v.  Thames  Iron 
Works  d  Ship  Building  Co.  L.  R.  3  Q.  B. 
185;  Elhinger  Actien-Oesellsohafft  v.  Arm- 
strong,  L.  R.  9  Q.  B.  476 ;  Or^bert-Borgnis  v. 
Nugent  J  L.  R.  15  Q.  B.  Div.  85;  and  Agius 
V.  breat  Western  ColUeiy  Co.  [1899]  1  Q. 
B.   419;    and   by  the  American  courts  in 
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Howard  v.  Stillwell  <£-  B.  Mfg.  Co,  139  U.  S. 
199/35  L.  ed.  147,  11  Sup.  Ct.  Rep.  500; 
Witherbcc  v.  Meyer,  155  N.  Y.  446,  50  N.  E. 
68;  Graves  v.  Kansas  City,  P.  d  O.  R.  Co. 
69  Mo.  App.  574;  Van  Winkle  v.  Wilkiixs, 
81  Ga.  93,  7  S.  E.  644;  Williams  v.  Island 
City  Milling  Co.  25  Or.  573,  37  Pac.  49; 
Vickshurg  d  M.  R.  Co.  v.  Ra^sdale,  46  Miss. 
482.  Tlie  rule  was  referred  to  with  approval 
by  this  court  in  McDonald  v.  Unaka  Timber 
Co.  88  Tenn.  38,  12  S.  W.  420,  and  was  di- 
rectly applied  at  the  present  term  in  the 
case  of  Illinois  C.  R.  Co.  v.  Southeiti  Seating 
&  Cabinet  Co.  (opinion  by  Justice  Caldwell) 
104  Tenn.  568,  60  L.  R.  A.  729,  58  S.  W.  303. 
But  it  is  argued  that,  granting  the  au- 
thority of  this  rule,  yet  the  present  case 
was  not  a  proper  one  for  its  application; 
that  the  information  given  plaintiff  in  error 
was  not  sufficient  to  put  it  on  notice  of  the 
extraordinaiy  damages  it  might  incur  from 
a  breach  of  its  contract.  No  case  holds,  in 
order  to  put  this  rule  in  operation,  that  the 
party  invoking  it  must  have  said  to  the 
other  party,  at  the  moment  of  making  the 
contract,  that  ^e  would  claim  these  damages 
for  a  breach,  but  it  may  be  conceded  that 
"the  knowledge  must  be  brought  home  to 
the  party  sought  to  be  charged,  under  such 
circumstances  that  he  must  know  that  the 
person  he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract  with  the 
special  condition  attached  to  it."  {British 
Columbia  d  V.  I.  Spar,  I/umber  d  Saw- 
Mill  Co,  v.  Nettleship,  L.  R.  3  C.  P.  499)  ; 
or,  as  is  said  by  Mr.  Sedgwick,  "notice  must 
be  more  than  knowledge  on  the  defendant's 
part  of  the  special  circumstances.  It  must 
be  of  such  a  nature  that  the  contract  was  to 
some  extent  based  upon  the  special  circum- 
stances." [§  159.]  Yet,  thus  interpreting 
the  rule,  we  think  the  testimony  warranted 
the  trial  judge  in  giving  it  in  charge  to  the 
jury.  On  this  point  it  was  as  follows:  "Mr. 
Cutrer,  president  of  the  company,  said: 
"Mr.  Leach  thoroughly  understood  that  was 
the  purpose  in  view, — to  fit  the  compress, 
and  have  it  ready  in  time  to  take  up  the  cot- 
ton as  it  came  in.  Mr.  Leach  thoroughly 
understood,  and  we  discussed  together,  the 
necessity  for  having  this  work  done  in  time 
to  press  cotton  for  the  season  of  1897,  and 
that,  if  his  company  took  the  contract,  they 
were  to  take  it  and  complete  the  work  in 
time  for  the  crop  of  1897."  Mr.  W.  S. 
Campbell  was  asked: 

Q.  Wliat  information,  if  any,  did  you  im- 
part to  the  Livermore  Foundry  &  Machine 
Company  of  the  necessity  of  having  the 
work  contracted  for  completed  in  time,  and 
as  to  the  uses  to  which  the  press,  when  re- 
paired, was  to  be  put? 

A.  Well,  I,  of  course,  impressed  the  fact 
upon  him  that  we  wanted  it  completed  in 
time  to  press  cotton  that  would  begin  to 
come  in  to  us ;  and,  in  fact,  they  fully  under- 
stood the  nature  of  the  contract,  and  the 
necessity  for  having  it  in  shape  by  the  time 
the  season  was  open  for  compressing. 

But  it  is  also  said  the  trial  judge  was  in 
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error  in  saying  to  the  jury,  upon  the  case 
which  this  testimony  tended  to  prove,  that 
for  its  period  of  enforced  idleness  plaintiff 
below  could  recover  the  rental  value  of  the 
premises.  There  was  no  error  in  this. 
Schile  V.  Brokhahus,  80  N.  Y.  614;  White 
v.  Moseley,  8  Pick.  356;  Keller  v.  Stevens, 
66  Md.  132,  6  Atl.  533;  Chicago  City  R.  Co. 
V.  Hovyison,  86  111.  218;  Dixon-Woods  Co,  v. 
Phillips  Glass  Co.  169  Pa.  167,  32  Atl.  432. 

But  it  is  said  that  the  tritll  judge,  in  the 
clause  of  his  charge  set  out  above,  errone- 
ously left  it  to  the  jury  to  construe  the 
written  contract  between  these  parties.  An 
examination  of  the  whole  clause,  we  think, 
shows  this  criticism  to  be  highly  technical. 
There  was  no  ambiguity  in  the  written  con- 
tract, or  controversy  as  to  its  execution  or 
provisions.  The  issue  to  which  the  atten- 
tion of  the  jury  was  then  being  called  was, 
assuming  that  the  foundry  was  responsible 
for  the  explosion  and  the  enforced  idleness 
of  the  compress,  whether  at  the  time  of  the 
making  of  the  contract  both  parties  had  in 
view  a  prompt  execution  of  the  contract,  in 
order  to  have  the  compress  in  order  for  the 
opening  of  the  cotton  season,  and  the  loss 
which  would  ensue  from  a  failure  in  prompt- 
ness in  that  regard.  The  written  contract 
did  not  embody  these  matters.  They  were 
to  be  ascertained  from  extrinsic  evidence, 
and  might  rest  in  an  agreement  oral  in  char- 
acter, or  might  depend  entirely  upon  a  no- 
tice from  the  compress  company  to  the 
foundry,  necessarily  inferable  from  the  cir- 
cumstances known  to  both  parties.  It  Avas 
to  this  feature  of  the  case,  and  not  to  the 
written  contract,  the  circuit  judge  was  ad- 
dressing himself. 

Other  errors  are  assigned,  but,  as  they 
are  unimportant,  they  are  disposed  of  oral- 
ly. 

All  are  overruled,  and  the  judgment  is  af- 
firmed. 

A  petition  for  rehearing  having  been  filed 
the  following  response  was  handed  down 
thereto : 

We  have  been  earnestly  asked  to  recon- 
sider this  case,  upon  the  suggestion  that  we 
have  carried  the  doctrine  of  Iladlcy  v.  Baxcn- 
dale  further  than  is  warranted  by  principle 
or  authority,  and  in  so  doing  have  counte- 
nanced an  application  of  it  which  will  prove 
of  grave  import  to  manufacturers  in  thi» 
state.  Before  examining  this  point,  it  is 
well  to  repeat  that  the  case  at  bar  is  one 
where  a  manufacturer  agreed  with  a  com- 
press company  to  construct  and  put  in  prop- 
er place  a  hydraulic  cylinder  within  a  fixed 
period,  with  full  knowledge  that  it  was  an 
essential  part  of  the  compress  machinery, 
and  that  the  time  for  its  completion  and 
erection  was  named  with  regard  to  the  be- 
ginning of  a  limited  season,  during  which 
the  compress  could  alone  be  made  profitable^ 
yet  who  delayed  delivery  much  longer  than 
the  time  agreed  upon,  and  then  furnished 
one  which  exploded  under  proper  tests,  in- 
fiicting  such  injury  to  the  plant  as  to  put 
it  in  a  condition  of  enforced  idleness  for  the 
entire  season.     In  such  a  case  the  question 
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is,  What  is  the  owner  of  the  compress  en- 
titled to  recover  against  the  delinquent 
manufacturer?  That  he  should  recover 
something  is  evident.  He  is  without  blame,, 
while  the  party  with  whom  he  has  con- 
tracted, in  violation  of  a  legal  duty  to  sup- 
ply a  cylinder  of  good  material  and  work- 
manship {Overton  v.  Phelan,  2  Head,  445), 
is  at  fault.  Under  these  conditions,  it  will 
be  conceded,  the  general  rule  is  that  the  loss 
must  fall  on  that  one  whose  wrong  has 
brought  it  about,  and  the  party  injured  shall 
recover  damages  commensurate  with  the  loss 
sustained.  In  the  case  at  bar  the  compress 
was  erected  by  its  owner  for  compressing 
cotton  for  shipment  to  market.  It  was 
valueless  for  any  other  piirpose,  and  was 
only  valuable  for  this  for  a  period  running 
from  about  the  Ist  of  October  to  the  1st 
of  June  of  current  years.  Lying  idle  during 
that  time,  its  profit  or  rent-earning  capacitj' 
to  its  owners  was  destroyed.  The  record 
showing  that  it  was  disabled  from  work 
during  this  period  through  the  fault  of  the 
plaintiff  in  error,  what  damages  are  the  own- 
ers entitled  to  recover!  In  cases  like  the 
present  it  is  certainly  true  that  the  weight 
of  authority  is  that  for  his  indemnity  the 
party  disappointed  of  prompt  delivery  may 
recover  of  the  delinquent  manufacturer  the 
rcntalf^  value  of  liis  property  between  the 
dates  when  the  article  contracted  for  should 
have  been  delivered  and  the  date  of  its  act- 
ual delivery.  This  much  we  understand  to 
be  conceded  in  the  petition  for  rehearing, 
but  the  insistence  is  that  the  principle  au- 
thorizing a  recovery  in  such  a  case  should 
not  be  applied  where  the  enforced  idleness  is 
the  result  of  an  unexpected  accident,  from 
latent  defects  in  the  work  supplied  by  the 
manufacturer,  and  covers  a  period  of  time 
so  indefinite  as  a  "season's  business.'*  It  is 
said  by  counsel  for  petitioner  that,  in  the 
case  first  put,  the  time  of  default  is  certain, 
and,  as  the  manufacturer  can  calculate  with 
a  degree  of  certainty  what  the  claim  against 
him  will  be  in  case  of  default,  it  may  very 
well  be  said  that,  in  the  want  of  prompt  de- 
livery, he  contemplated  as  the  natural  re- 
sult of  his  failure  a  loss  to  the  owner  of  the 
rental  value  of  his  property  during  the 
period  such  failure  continues,  and  his  lia- 
bility for  such  loss,  as  the  natural  result 
of  his  breach.  But  it  is  insisted  that  it  is 
otherwise  where  a  stoppage  is  put  to  ma- 
chinery during  a  season's  business  by  such 
an  unexpected  and  unusual  occurrence  as 
the  explosion  of  a  mechanical  contrivance 
furnished  by  him.  In  either  case,  however, 
there  is  a  breach  of  his  contract.  In  one  he 
is  bound  to  deliver  on  time,  and  fails  to  do 
so  for  several  days  or  weeks.  In  the  other 
he  undertakes  to  manufacture  and  put  in 
place  within  a  given  period  a  piece  of  mech- 
anism of  sound  material  and  good  work- 
manship, that  will  stand  the  strain  neces- 
sarily imposed  upon  it,  and  instead  supplies 
one  constructed  of  such  improper  substance, 
and  in  a  manner  pronounced  by  experts  to 
be  so  unworkmanlike,  as  that  it  explodes, 
and  makes  a  useless  wreck  of  the  plant  for 
a  whole  season.  If  liable  in  the  one  case, 
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upon  what  substantial  ground  can  liability 
be  averted  in  the  other?  In  neither  case  is 
he  liable  for  a  loss  of  profits;  for  fluctua- 
tion in  business,  changes  in  the  price  of  la- 
bor, and  unforeseen  accidents  to  machinery 
make  this,  as  a  measure  of  damages,  too  un- 
certain. It  is  otherwise,  however,  as  to  t  he- 
loss  by  the  owner  of  the  use  of  his  property 
during  the  period  of  inactivity.  The  value 
of  this  use  is  the  rental  value  of  the  prop- 
erty, and  this  is  as  well  ascertainable  for 
six  months  as  for  six  weeks, — for  a  season 
as  for  a  fractional  part  of  a  season.  We 
can  see  no  reason  for  discriminating  between 
the  two  cases.  For  the  shorter  period  he  is 
held  responsible  because  the  loss  was  neces- 
sarily, under  the  facts  of  the  case,  within 
the  contemplation  of  the  parties,  as  the  nat- 
ural and  proximate  result  of  his  act.  So 
for  the  longer  period  he  is  equally  liable 
on  the  same  ground.  It  is  true  that  in  a 
claim  for  unliquidftted  damages  the  appli- 
cation of  this  rule,  or  in  fact  of  any  rule, 
may  not  always  do  exact  justice  to  both 
parties.  All  the  courts  can  do  is  to  ap- 
proach this  result  as  near  as  possible.  In 
all  such  cases  the  rule  of  right  is  that  the 
party  who  has  suffered  is  entitled  to  be 
placed  as  near  as  possible  in  the  same  plight 
he  would  have  been  if  the  contract  had  been 
performed  by  the  other  party;  this,  how- 
ever, to  be  accomplished  within  legal  limita- 
tions. 

In  the  case  of  Abbott  v.  Oatch,  13  Md. 
314,  71  Am.  Dec.  635,  the  court  held  that 
the  measure  of  damcLges  for  failure  to  erect 
a  mill  at  the  time  stipulated  in  the  con- 
tract is  its  fair  rental  value  during  the  time 
the  owner  is  thus  kept  from  its  use.  In 
discussing  the  rule  the  court  made  the  fol- 
lowing observation:  "The  inquiry  here  is. 
What  standard  of  value  for  the  loss  of  time 
shall  we  apply?  We  cannot  adopt  any  es- 
timate of  profits  that  Abbott  might  have 
realized  from  working  the  mill,  because 
these  were  merely  speculative,  depending  on 
the  quantity  of  flour  it  might  grind,  the 
fluctuation  of  the  market  as  to  prices  of 
flour  and  grain,  and  the  remote  contingen- 
cies of  his  being  ^able  to  procure  wheat, 
labor,  and  fuel,  as  well  as  the  continuance 
of  the  mill  in  running  order,  free  from  ac- 
cidents and  loss  of  time  from  other  causes. 
.  .  .  Considering  the  uncertainty  attend- 
ing the  milling  business,  and  the  difliculty 
of  defining  a  safe  guide  for  juries,  we  are 
of  opinion  that  a  fair  rent  is  the  most  rea- 
sonable standard  of  the  defendant's  loss  by 
reason  of  the  plaintiff's  failure  to  complete 
the  mill.  This  we  take  to  be  consistent 
with  well-established  principles.  .  .  .'* 
This  rule  is  also  applied  in  a  finely- reasoned 
opinion  delivered  by  Selden,  J.,  for  the 
court,  in  Griffin  v.  Colvcr,  16  N.  Y.  489,  69 
Am.  Dec.  718,  where,  after  examining  and 
distinguishing  the  cases,  it  was  held  that 
speculative  profits  as  a  basis  for  recovery 
would  not  be  considered,  but  the  measure 
of  damages  in  a  failure  to  furnish  an  en- 
gine by  a  stipulated  time  is  the  value  of  the 
use  during  the  period  of  delay.  In  Clifford 
V.  Richardson,  18  Vt,  620,  the  defendant  put 
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machinery  into  the  plaintiff's  mill  in  an  un- 
skilful manner>  whereby  he  lost  the  use  of 
his  mill  for  a  long  space  of  time,  and  was 
put  to  great  expense  in  repairing  the  ma- 
•chiuery.  It  was  held  that  both  the  loss  of 
the  use  of  the  mill  and  the  expense  of  re- 
pairs were  to  be  compensated  for  in  dam- 
ages. In  this  case,  though,  the  court  seemed 
to  allow,  as  competent,  evidence  of  what  the 
mill  could  have  earned.  On  this  last  point 
we  are  not  to  be  understood  as  approving 
its  holding;  otherwise,  it  is  authority  for 
the  general  proposition  that  the  mill  or 
•compress  owner  is  entitled  to  be  .placed,  as 
far  as  a  money  recovery  can,  in  the  same 
condition  as  he  would  have  been  if  the  other 
party  had  not  breached  his  contract.  Good- 
loe  V.  Rogers,  9  La.  Ann.  273,  61  Am.  Dec. 
205,  is  another  authority  to  the  same  point. 
It  is  true,  this  was  a  case  arising  under  the 
Civil  Code  of  Louisiana,  which  in  many  es- 
sential features  differs  from  the  common 
law.  But  in  this  regard  that  Code  adopts 
the  rule  for  the  measure  of  damages  in 
cases  like  the  present  almost  in  the  words 
of  Badley  v.  Bawendale,  After  providing 
that  any  ''person  is  responsible  for  the  dam- 
age he  occasions,  not  merely  by  his  act,  but 
by  his  negligence,  his  imprudence,  or  his 
want  of  skill,"  it  then  provides  that  "when 
the  object  of  the  contract  is  anything  but 
the  payment  of  money,"  and  the  party  com- 
mitting the  breach  is  not  guilty  of  fraud 
or  bad  faith,  "he  is  liable  only  for  such 
-damages  as  were  contemplated,  or  may  rea- 
sonably be  supposed  to.  have  entered  into 
the  contemplation  of  the  parties,  at  the 
time  of  the  contract."  Under  a  contract  to 
build  and  put  in  operation  a  sugar  mill  and 
steam  engine  on  the  defendant's  place  the 
court  found  the  plaintiffs  were  guilty  of 
negligence  in  the  execution  of  their  contract 
by  making  a  right-hand  instead  of  a  left- 
liand  engine;  that  the  castings  had  defects 
which  caused  their  breakage  when  the  mill 
was  put  in  operation;  and  that  they  were 
guilty  of  a  want  of  skill  in  the  erection  of 
the  sugar  mill,  resulting  in  serious  loss  to 
the  defendant.  The  court  sums  up  by  say- 
ing: "Under  the  law  and  the  evidence,  we 
consider  the  defendant  entitled  to  recover 
damages  for  his  loss  of  crop,  and  extra 
wages  paid  in  consequence  of  the  delay  for 
alterations  and  repairs  in  putting  the 
sugar  mill  and  steam  engine  in  operation; 
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said  delay  being  caused  by  plaintiffs'  fault, 
and  their  failure  to  execute  their  contract." 
As  a  matter  of  course,  the  condition  prece- 
dent to  such  a  recovery  is  that  the  manu- 
facturer had  notice  at  the  time  he  made  the 
contract  of  the  purpose  his  machine  was  to 
serve,  and  of  the  circumstances  requiring 
a  prompt  execution  of  his  contract.  When 
these  conditions  do  exist,  then  the  losses 
which  result  from  his  default  are  within 
the  contemplation  of  the  pertieB,  and  can- 
not be  called  accidental,  but  are  incidental 
to,  and  flow  naturally  from,  the  breach. 
This  rule  of  law,  together  with  its  applica- 
tion to  this  case,  being  established,  the  only 
question  open  is.  Is  there  any  material  evi- 
dence to  show  the  rental  value  of  this  com- 
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press  for  the  season?  We  do  find  such  evi- 
dence, which,  even  if  so  slight  as  is  in- 
sisted, warranted  the  inference  of  value 
drawn  by  the  jury. 

It  is  also  urged  that  we  were  in  error  in 
our  ruling  on  the  action  of  the  trial  judge 
in  declining  to  let  the  witness  Campb^l 
state  what  he  paid  Mrs.  Cutrer  for  her  in- 
terest in  the  present  suit.  Mr.  Cutrer  waa 
an  important  witness  for  the  plaintiff  be- 
low. It  is  said  that  the  purpose  of  the 
defendant  below  in  undertaking  to  elicit  in- 
formation from  Campbell  as  to  this  trans- 
fer from  Cutrer  and  his  wife  in  the  subject  of 
the  litigation  was  to  affect  Cutrer's  credit 
as  a  witness  with  the  jury.  We  repeat,  as 
to  this,  that  when  Cutrer  was  cross-exam- 
ined he  might  have  been  asked  as  to  Uiis 
transfer;  but,  whatever  his  answer,  it 
would  have  concluded  the  inquiry,  be<»iu8e 
made  with  regard  to  a  matter  collateral 
to  the  issue.  If,  however,  independent  of 
the  fact  of  transfer,  Cutrer  had,  under  the 
pressure  of  cross-examination,  denied  that 
he  had  a  strong  bias  for  the  plaintiff  in 
the  suit, — aocoraing,  at  any  rate,  to  some 
authority  (1  Wharton,  Ev.  §  661), — he 
might  then  have  been  contradicted  by  evi- 
dence of  his  own  statements  to  the  CQntrary, 
or  other  implicatory  acts.  But  we  find  no 
warrant  for  the  course  adopted  in  this 
case,  and  still  think  the  action  of  the  trial 
judge  in  this  regard  correct.  After  a  care- 
ful reconsideration  of  all  the  assignments 
of  error,  we  are  unable  to  discover  any  rea- 
son for  a  change  in  the  conclusion  original- 
ly announced  by  us,  and  the  petition  for 
rehearing  is  therefore  dismissed. 
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A.  P.  HEINZE  et  aL,  Appts. 
( Mont ) 

1.  The  ffrantinflr  of  «  preltmlnAry  iA- 
J unction  in  an  action  to  enjoin  the  abstrac- 
tion of  ore  in  alleged  violation  of  plaintliTB 
mining  claim  la  so  largely  a  matter  of  discre- 
tion tbat  it  will  be  su^lned  upon  appeal, 
where  there  has  been  a  reasonable  showing 
made  In  support  of  the  application  in  the 
court  below. 

2.  'Where  the  apex  of  a  vein  leaves  a 
mtnlnir  claim  by  erommluts  the  «lde 
Itnen,  so  that  the  supposed  side  lines  are  in 
fact  end  ones,  the  right  to  follow  the  dip  Is 
limited  by  a  vertical  plane  passing  downward 
through  the  side  line,  maintaining  its  direc- 
tion a«  marked ;  and  there  is  no  right  to  fol- 
low the  dip  into  territory  which  might  prop- 
erly have  been  reached  had  the  side  lines  as 
marked  proved  in  fact  to  be  such. 

3.  In  case  the  apex  of  a  vein  entering 
aeroB*  the  end  line  of  a  mining  claim 
pa««eM  ont  across  the  side  line  the  right 
to  follow  the  dip  of  the  vein  is  limited  by  a 
vertical  plane  passing  downward  through  the 
point  where  it  leaves  the  side  line,  parallel 
with  the  end  line  of  the  claim. 

4.  A    mininip   elalnt    need    not   contain 


the  apex  of  a  claim  to  be  valid,  but  In 

case  claims  located  along  the  apex  fall  to  keep 
it  within  their  end  lines  so  that  the  vertical 
planes  drawn  to  limit  the  right  of  owners  of 
adjoining  claims  to  follow  the  dip  of  the  vein, 
under  U.  S.  Rev.  Stat.  {  2322.  make  a  right 
angle,  a  valid  claim  may  be  located  on  such 
dip  within  the  lines  of  such  angle,  where  it 
has  passed  beyond  the  lines  of  the  former 
locations. 

(March  12,  1901) 

APPEAL  by  defendants  f r#m  an  order  ot 
the  District  Court  for  Silverbow  County 
enjoining  defendants  from  removing  certain 
ore  from  within  the  limits  of  complainant's 
mining  claim.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  M oHatton  St  Cotter  and  J.  M. 
Denny,  for  appellants: 

The  plaintiff  in  ejectment  must  establish 
the  title  he  alleges,  or  he  will  fail  in  tht 
action. 

Helena  v.  Albcrtose,  8  Mont.  409,  20  Pac 
817;  Gage  v.  Doumey,  94  Cal.  241,  29  Pac. 
635;  Reay  v.  Butler,  96  Cal.  206,  30  Pac. 
208;  Harris  v.  Kellogg,  117  Cal.  484,  49 
Pac.  708;  Cooper  v.  Miller,  113  Cal.  238,  45 
Pac.  325 ;  Herbert  v.  King,  1  Mont.  475 ;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  481,  and 
cases  in  note  2. 


Note. — The  right  to  folloio  a  vein  or  lode  on  its 
dip  b€*/ond  the  surface  lines  of  the  location: — 

I.  In  general. 
II.  Parallelism  of  Unes. 

III.  When  the  apem  crosses  both  side  lines. 

IV.  When  the  apex  crosses  an  end  line  and  a 

side  line. 
V.  When  the  aped?  enters  across  a  side  line 

ajid  departs  across  the  same  side  line. 
VI.  Identity  of  the  vein  or  lode. 
VII.  Oon/Jct  and  priority  of  rights. 
VIII.  Uniting  interests;  laying  lines  of  junior, 
upon  senior,  location. 
IX.  The  right  as  affected  by  contract. 
X.  Degree  of  dip. 
XI.  Right   as  to   veins  other  than  discovery 

vein. 
XII.  Title    to    ore    bodies    that   apew    beyond 
claim,  when  adverse  party  cannot  foV- 
lo\D  dip. 
XIII.  Miscellaneous. 

I.  In  general. 

The  act  of  18G6,  while  it  expressly  gave  to  a 
lode  mining  claimant  the  right  to  follow  the 
lode  or  vein,  located  by  him,  on  its  dip  (Wolfley 
▼.  Lebanon  Min.  Co.  4  Colo.  112),  did  not  ex- 
pressly define  the  extent  of  that  right ;  but  the 
courts  have,  in  effect,  done  so.  Thus,  the  opin- 
ion of  Judge  Field  in  Eureka  Consol.  Min.  Co. 
V.  Richmond  Consol.  Min.  Co.  4  Sawy.  302,  Fed. 
Cas.  No.  4,548,  when  construed  in  the  light  of 
the  decision,  seems  to  establish  that  the  locator 
of  a  claim  under  tho  act  of  1866  cannot  pursue 
the  vein,  either  along  its  apex  or  dip,  beyond 
the  end  lines  of  his  claim  drawn  down  vertically. 
In  this  connection.  Judge  Field  says:  *'It  is 
true  that  end  lines  are  not  In  terms  named  in 
the  rules  of  the  miners,  but  they  are  necessa- 
rily Implied,  and  no  reasonable  construction  can 
tie  given  to  them  without  such  implication. 
What  the  miners  meant  by  allowing  a  certain 
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number  of  feet  on  a  ledge  was  that  each  locator 
might  follow  his  vein  for  that  distance  on  the 
course  of  the  ledge,  and  to  any  depth  within 
that  distance.  So  much  of  the  ledge  he  was 
permitted  to  hold  as  lay  within  vertical  planes 
drawn  down  through  the  end  lines  of  his  loca- 
tion." 

The  right  to  follow  a  vein  on  its  dip  Is  limited 
by  the  end  lines  of  the  mining  claim  in  case  of 
a  patent  under  the  act  of  1866,  as  well  as  in 
case  of  a  location  under  the  act  of  1872.  Wal- 
rath  V.  Champion  Min.  Co.  171  U.  S.  203,  43  L. 
ed.  170.  18  Sup.  Ct.  Rep.  909,  Affirming  19  C. 
C.  A.  323,  44  U.  S.  App.  291.  72  Fed.  978,  which 
affirmed  63  Fed.  552. 

The  act  of  May  10,  1872,  expressly  fixes  the 
limits  of  such  right  with  respect  to  locations 
governed  by  It.  It  provides  (U.  S.  Rev.  Stat.  | 
2322)  !  "The  locators  of  all  mining  locations 
heretofore  made  or  which  shall  hereafter  be 
made,  .  .  .  shall  have  the  exclusive  right 
of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations,  and 
of  all  veins,  lodes,  and  ledges  throughout  the^r 
entire  depth,  the  top  or  apex  of  which  lies  in- 
side of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  In  their 
course  downward  as  to  extend  outside  the  verti- 
cal side  lines  of  such  surface  locations.  But 
their  right  of  possession  to  such  outside  parts 
of  such  veins  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes 
drawn  downward  as  above  described,  through 
the  end  lines  of  their  locations,  so  continued  in 
their  own  direction  that  such  planes  will  in- 
tersect snob  exterior  parts  of  such  veins  or 
ledges." 

The  courts  that  have  construed  and  applied 
this  section  seem  to  be  pretty  well  agreed  that 
its  general  purpose  is  to  secure  to  the  locator 
the  same  length  of  vein  on  the  dip  as  he  has  on 
the  apex.     Some  of  the  courts,  in  applying  ths 
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Whether  the  defendants  have  title,  or  are 
mere  trespassers,  it  is  certain  that  they  are 
in  possession  of  the  vein  and  ore  body  in 
question,  and  that  is  a  sufficient  defense 
against  one  who  has  no  title  at  all,  and 
never  had  any. 

Reynolds  v.  Iron  Silver  Min.  Co.  116  U. 
S.  687,  29  L.  ed.  774,  6  Sup.  Ct.  Rep.  601. 

The  plaintiff  tn  this  case  cannot  maintain 
its  action  in  ejectment.  It  has  shown  that 
it  is  not  entitled  to  the  vein  and  ore  body  in 
question,  and  the  injunction  granted  is  er- 
roneous. 

Driscoll  V.  Duntooody,  7  Mont.  394,  16 
Pac.  726;  Montana  Co.  v.  Clark,  42  Fed. 
626;  Reynolds  v.  Iron  Silver  Min.  Co.  116 
U.  S.  687,  29  L.  ed.  774,  6  Sup.  Ct.  Rep.  601; 
Bullion  Min.  Co.  v.  Croesus  Gold  &  Silver 
Min.  Co,  2  Nev.  168,  90  Am.  Dec.  526. 

Injunctions  should  not  be  lightly  granted. 
Facts  must  be  shown  establishing  an  irrep- 
arable injury. 

McHenry  v.  Jewett,  90  N.  Y.  58;  Me- 
chanics* Foundry  v.  Ryall,  75  Cal.  601,  17 
Pac.  703. 

An  injunction  will  not  be  granted  to  a 
party  unless  he  has  a  clear,  reasonable,  or 
equitable  right  which  is  being,  or  is  about 
to  be,  disturbed. 

Mowday  v.  Moore,  133  Pa.  598,   19  Atl. 


626;  Newark  Aqueduct  Board  v.  Passaic, 
45  N.  J.  Eq.  393,  18  Atl.  106;  Sherman  v. 
Clark,  4  Nev.  138,  97  Am.  Dec.  516;  Lyon 
v.  Woodmaiiy  2  Legal  Gaz.  81,  7  Morrison, 
Min.  Rep.  493. 

A  clear  legal  or  equitable  right  free  from 
reasonable  doubt  must  be  satisfactorily 
shown,  to  authorize  a  preliminai'y  injunc- 
tion. 

Hilliard,  Inj.  §  16,  p.  14;  North  River  S. 
B.  Co.  V.  Livingston,  3  Cow.  713;  Schilling 
V.  Reagan,  19  Mont.  508,  48  Pac.  1109. 

The  writ  of  injunction  is  not  solely  for 
the  purpose  of  preserving  property  in  statu 
quo,  and  it  will  not  be  granted  for  that 
purpose  only  unless  the  party  seeking  it 
shows  that,  if  it  be  not  granted,  real  injury 
will  probably  ensue  to  his  rights. 

Montana  Ore  Purchasing  Co.  v.  Boston  d 
M.  Consol.  Copper  d  Silver  Min.  Co.  22 
Mont.    169,   56   Pac.   120. 

Messrs.  William  Scallon,  T.  J.  Walsli, 
and  J.  K.  Macdonald,  for  respondent: 

The  owner  of  a  mining  claim  can  main- 
tain trespass  or  injunction  A\ith  reference 
to  a  vein  underneath  his  surface,  the  apex 
of  which  is  in  another  claim,  which  claim, 
for  some  reason  or  other,  has  no  extralater- 
al  rights. 

The  owner  of  the  surface  is  presumed  to 


provision  to  conditions  that  do  not  seem  to  have 
been  contemplated  by  Congress  when  the  section 
was  enacted  have  sought  to  give  effect  to  this 
j^oncral  purpose  at  the  cost  of  some  straining 
or  violation  of  Its  language.  But  the  true 
principle  b3'  which  courts  must  be  governed  in 
construing  the  section  has  now  been  settled  and 
declared  by  the  United  States  Supreme  Court  In 
Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance  Min. 
&  Mill.  Co.  171  U.  S.  55,  43  L.  ed.  72,  18  Sup. 
Ct.  Rep.  805,  as  follows :  Whenever  a  party 
has  acquired  the  title  to  ground  within  whose 
surface  area  is  the  apex  of  a  vein,  with  a  few 
or  many  feet  along  its  course  or  strike,  a  right 
to  follow  that  vein  on  its  dip  for  the  same 
length  ought  to  be  awarded  him  If  it  can  be 
done,  and  only  if  it  can  be  done,  under  any  fair 
and  natural  construction  of  the  language  of  the 
statute. 

The  only  exception  to  the  rule  that  the  end 
lines  of  the  location  as  the  locator  places  them 
establish  the  limits  beyond  which  he  may  not 
go  in  the  appropriation  of  a  vein  on  its  course 
or  strike  is  where  it  is  developed  that  In  fact 
the  location  has  been  placed,  not  along,  but 
across,  the  course  of  the  vein.  In  such  case  the 
law  requires  that  those  which  the  locator  called 
his  side  lines  are  his  end  lines,  and  those  which 
he  called  end  lines  are  in  fact  side  lines.     Ibid. 

The  right  to  follow  a  vein  upon  its  dip  out- 
side of  the  side  lines  of  the  location  is  based 
upon  the  hypothesis  that  the  side  lines  substan- 
tially correspond  with  the  course  of  the  lode  or 
vein  at  the  surface,  and  that  right  is  limited  at 
each  end  by  the  end  lines  of  the  location  cross- 
ing the  lode  or  vein  and  extending  perpendicu- 
larly downwards  and  indefinitely  in  their  own 
direction.  I^lagstafP  Silver  Min.  Co.  v.  Tarbet, 
98  U.  S.  463,  25  L.  ed.  253. 

II.  ParaVeliam  of  lines. 

There  being  no  provision  for  end  lines,  in  the 
act  of  1866,  there  was,  of  course,  no  require- 
ment that  end  lines  should  be  parallel:  and  it  Is 
established  beyond  contradiction  that  parallel- 
ism of  end  lines  is  not  required  ps  to  locations 
made  under  the  act  of  1866.  B/ureka  Consol. 
53  L.  R.  A. 


Min.  Co.  V.  Richmond  Consol.  Min.  Co.  4  Sawy. 
302,  red.  Cas.  No.  4,548 ;  Consolidated  Wyom- 
ing Gold  Min.  Co.  v.  Champion  Min.  Co.  63  Fed. 
540;  Walrath  v.  Champion  Min.  Co.  63  Fed. 
552;  Carson  City  Gold  &  Silver  Min.  Co.  v. 
North  Star  Min.  Co.  28  C.  C.  A.  333,  48  U.  S. 
App.  724,  83  Fed.  658 ;  Iron  Silver  Min.  Co.  v. 
Elgin  Min.  &  Smelting  Co.  118  U.  S.  196,  30  Ll 
ed.  98,  6  Sup.  Ct.  Rep.  1177 ;  Argonaut  Min.  Co. 
V.  Kennedy  Min.  &  Mill.  Co.  131  Cal.  15,  63  Pac. 
148. 

But  the  end  lines  of  a  lode  mining  claim,  un- 
der the  act  of  1866,  must  be  straight.  Walrath 
V.  Champion  Min.  Co.  171  U.  S.  293.  43  L.  ed. 
170,  IS  Sup.  Ct.  Rep.  909.  Affirming  19  C.  C.  A. 
323,  44  U.  S.  App.  291,  72  Fed.  978,  which  af- 
firmed 63  Fed.  552. 

The  act  of  1872,  however,  expressly  requires 
that  the  end  lines  shall  be  parallel.  It  is  said 
in  Carson  City  Gold  &  Silver  Min.  Co.  v.  North 
Star  Min.  Co.  28  C.  C.  A.  333,  48  U.  S.  App.  724, 
83  Fed.  658,  that  the  object  of  that  requirement 
is  to  give  the  claimant  as  much  of  the  lode 
on  its  downward  course  as  he  has  at  the  sur- 
face, but  no  more. 

There  is  no  requirement  of  the  statute  that 
the  side  lines  shall  be  parallel,  and  the  requi- 
sition that  the  end  lines  shall  be  parallel  Is  for 
the  purpose  of  bounding  the  underground  ex- 
tralateral  rights  which  the  owner  of  the  loca- 
tion may  exercise.  Del  Monte  Min.  &  Mill.  Co. 
V.  Last  Chance  Min.  &  Mill.  Co.  171  U.  S.  55. 
43  L.  ed.  72,  18  Sup.  Ct.  Rep.  895. 

Under  the  act  of  1806  parallelism  in  the  end 
lines  of  a  surface  location  was  not  required  ;  but 
where  a  location  has  been  made  since  the  act  of 
1872  such  parallelism  is  essential  to  the  exist- 
ence of  any  right  In  the  locator  or  patentee  to 
follow  his  vein  outside  of  the  vertical  planea 
drawn  through  the  side  lines.  Iron  Silver  Min. 
Co.  V.  Elgin  Min.  &  Smelting  Co.  118  U.  S.  196, 
30  L.  ed.  98,  6  Sup.  Ct.  Rep.  1177,  Afllrming  4 
McCrary,  279,  14  Fed.  377.  The  exterior  lines 
of  the  claim  involved  in  this  case,  whose  owner 
sought  to  follow  the  vein  on  its  dip,  formod  a 
curved  fitrure  somewhat  in  the  shape  of  a  horse- 
shoe, and  its  end  lines  were  not,  and  could  not 
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own  eveiything  beneath  the  surface,  and 
this  presumption  obtains  until  someone  is 
able  to  show  that  there  is  a  vein  within  the 
ground,  the  apex  of  which  is  within  a  claim 
belonging  to  him,  so  located  that  it  has  ex- 
tra lateral  rights. 

Congress  having  prescribed  conditions 
upon  which  extralateral  rierhts  may  be  ac- 
quired, a  party  must  bring  himself  within 
those  conditions,  or  be  content  with  simply 
the  mineral  beneath  his  territory. 

Del  Monie  Min.  d  Mill.  Co.  v.  Last  Chance 
Min.  d  Mill.  Co.  171  U.  S.  06,  43  L.  ed.  76, 
18  Sup.  Ct.  Rep.  895;  Bell  v.  Skillicorn,  6 
N.  M.  399,  28  Pac.  768;  Doe  v.  Waterloo 
Mill.  Co.  54  Fed.  935;  Lindley,  Mines,  §  806. 

The  conveyance  from  the  government  of 
the  Adventure  gave  to  the  patentee  thereof 
all  the  rights  of  a  grantee  at  the  common 
law,  viz.,  all  ores  and  minerals  underlying 
the  ground,  reserving,  however,  to  any  loca- 
tor or  patentee  of  a  mining  claim  so  located 
as  to  have  extralateral  rights  the  right  to 
«nter  thereon  and  extract  the  ore  from  a 
vein  apexing  in  his  ground  and  passing  on 
its  dip  into  the  ground  in  question  through 
the  plane  of  .the  side  line. 

Driscoll  v.  Dxinxcoody,  7  Mont.  394,  16 
Pac.  720;  Reynolds  v.  Iron  Silver  Min.  Co. 
116  U.  S.  687,  29  L.  ed.  774,  6  Sup.  Ct.  Rep. 


601 ;  Doe  v.  Waterloo  Min.  Go.  54  Fed.  938 ; 
Iron  Silver  Min.  Co.  v.  Elgin  Min.  d  Smelt- 
ing Co.  118  U.  S.  196,  30  L.  ed.  98,  6  Sup. 
Ct.  Rep.  1177;  King  v.  Amy  d  8.  Consol. 
Min.  Co.  152  U.  S.  222,  38  L.  ed.  419,  14 
Sup.  Ct.  Rep.  510. 

There  is  no  existing  law  by  which  title  to 
a  vein  underlying  a  claim  can  be  obtained 
independent  of  surface  ground. 

Montana  Ore  Purchasing  Co.  v.  Boston  d 
M.  Consol.  Copper  d  Silver  Min.  Co.  20 
Mont.  33b,  51  Pac.  159. 

The  patent  of  the  owner  of  the  mining 
claim  gives  him  "title  to  the  entire  land, 
soil,  mineral,  and  all." 

Forbes  v.  Gracey,  94  U.  S.  767,  24  L.  ed. 
314;  Duggan  v.  Davey,  4  Dak.  110,  26  N. 
W.  887;  Doe  v.  Waterloo  Min.  Co.  54  Fed. 
935. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  in  the  nature  of  ejectment  to  de- 
termine the  title  to  certain  openings  and 
ore  bodies  beneath  the  surface  of  the  Ad- 
venture mining  claim,  situate  in  Silver  bow 
county.  The  plaintiff,  upon  filing  the  com- 
plaint, asked  for  an  injunction  pendente 
lite  to  restrain  defendants  from  removing 
the  ores  in  question.     From  an  order  grant- 


be  made,  parallel.  The  right  to  follow  the  vein 
on  Its  dip  was  denied  because  of  the  non-paral- 
lelisiTi  of  the  end  lines.  It  was  said  in  this  case 
that  the  end  lines  marked  on  the  ground  must 
-control. 

No  right  of  following  the  dip  beyond  the  side 
lines  appertains  to  a  claim,  located  under  the 
act  of  1872,  in  i:he  form  of  an  isosceles  triangle, 
since  In  such  a  case  the  requirement  of  paral- 
lelism of  end  lines  cannot  be  complied  with. 
Montana  Co.  ▼.  Clark,  42  Fed.  626. 

Substantial  parallelism  of  the  end  lines  is 
sufficient.     Cheesman  v.  Shreeve,  40  Fed.  787. 

A  substantial  compliance  with  the  require- 
ment of  parallelism  of  end  lines  is  sufficient  to 
•entitle  the  locator  to  follow  the  vein  on  its  dip 
when  it  was  evidently  intended  to  lay  out  the 
location  in  a  rectangular  figure.  Doe  v.  Sanger, 
«3  Cal.  203.  23  Pac.  365.  In  this  case  the  di- 
vergence from  a  parallel  was  about  250  feet, 
that  is.  the  southern  end  of  the  western  end 
line  should  have  been  about  250  feet  farther 
•east  in  order  to  have  been  exactly  parallel  with 
the  eastern  end  line.  The  court  held  that  the 
divergence  was  not  such  as  to  defeat  the  right 
to  follow  the  dip.  It  further  appeared  in  this 
•case  that  within  less  than  a  year  of  the  original 
location  the  western  end  line  was  rectified  by 
means  of  an  official  survey  so  as  to  make  it  par- 
allel with  the  east  line,  and  the  application  for, 
patent  was  made  upon  that  official  survey.  The 
rectification,  however,  is  treated  as  an  addi- 
tional reason  why  the  locator's  right  to  follow 
the  dip  should  not  be  defeated,  and  not  as  an 
absolute  necewlty.  The  court  does,  however, 
say  that  it  is,  perhaps,  the  duty  of  the  locator 
to  make  such  change  as  is  necessary  to  parallel 
his  end  lines  within  a  reasonable  time,  if  such 
•change  interferes  with  the  substantial  property 
rights  of  no  other  person. 

In  determining  the  parallelism  of  end  lines 
es  affecting  the  right  to  follow  the  vein  on  Its 
dip,  the  fact  that  the  claim  is  Intercepted  by 
another  survey  is  to  be  disregarded.  Cheesman 
V.  Shreeve,  40  Fed.  787. 

Where  the  strike  of  the  vein  passes  perpen- 
dicularly through  the  end  lines,  the  mere  me- 
53  L.  R.  A. 


nnderings  of  the  outcrop  between  the  end  lines 
(caused  by  the  surface  influences  of  slides  and 
debris  on  the  mountain  side)  should  not  abso- 
lutely control  the  question  of  parallelism,  but 
the  spirit  and  reason  of  the  statute  require  that 
the  settled  and  permanent  coarse  of  the  vein  on 
Its  strike,  as  natnre  fixed  it,  should  control ; 
such  zigzagging  being  restricted  to  slight  varia- 
tions from  the  general  direction  and  trend  of 
the  strike.     Cheesman  v.  Hart,  42  Fed.  98. 

To  entitle  the  owner  of  a  claim  patented 
upon  an  application  made  under  the  act  of  1866 
and  made  up  l)y  the  consolidation  of  sev'eral  lo- 
cations, to  follow  the  dip  of  his  vein,  he  is  not 
required  to  show  the  separate  lines  of  any  of 
the  original  locations  within  the  surface  bound- 
aries of  the  patented  claim ;  it  is  enough  to 
show  that  a  lode  running  in  the  direction  of  the 
length  of  his  claim,  and  having  its  apex  within 
the  surface  boundaries  thereof,  extends  in  its 
dip  downwards  into  the  ground  of  another 
claim,  and  that  the  ore  in  question  is  Included 
between  the  parallel  end-line  planes  of  the  pat- 
ented claim.  Carson  City  Oold  &  Silver  Min. 
Co.  V.  North  Star  Min.  Co.  28  C.  C.  A.  333,  48 
U.  S.  App.  724,  83  Fed.  658,  Affirming  73  Fed. 
597  ;  certiorari  denied  in  171  U.  S.  687,  18  Sup. 
Ct.  Rep.  940. 

In  Tyler  Min.  Co.  v.  Sweeney,  4  C.  C.  A.  329, 
7  U.  S.  App.  468,  54  Fed.  284,  the  circuit  court 
of  appeals  held  that  the  fact  that  an  applicant 
for  a  patent  to  a  mining  claim  suffered  a  Judg- 
ment by  default  in  an  adverse  suit  which  estab- 
lished title,  in  the  owner  of  the  adjoining  loca- 
tion, to  a  triangular  portion  from  a  corner  of 
the  claim  as  originally  described,  thereby  leav- 
ing the  claim  a  pentagon,  did  not  have  the  effect 
of  depriving  the  applicant  of  the  right  to  draw 
n  new  end  line  at  such  a  point  as  to  leave  out 
the  triangular  portion  and  thereby  preserve  the 
parallelism  of  his  end  lines.  This  case  was  re- 
versed on  another  point  in  167  U.  S.  683,  39  L. 
ed.  859,  15  Sup.  Ct.  Rep.  733.  but  this  point 
was  In  substance  affirmed. 

The  right  of  an  owner  of  a  claim,  the  end  lines 
of  which  as  patented  are  parallel,  to  follow  the 
vein  on  its  dip  beneath  the  side  line,  cannot  be 
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ing  the  injanction  the  defendants  have  ap- 
pealed. The  principal  question  presented 
by  the  appeal  can  best  be  understood  by  ref- 
erence to  the  subjoined  diagram,  which  illus- 
trates the  contentions  of  the  parties: 


The  plaintiff  is  the  owner  of  the  Adven> 
ture  claim,  with  all  the  rights  conferred  by 
a  patent  thereto  from  the  United  States. 
The  defendant  F.  Augustus  Heinze  is  the- 
owner  of  thirty-one  undivided  thirty-sixthB* 
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defeated  by  showing  that  as  the  claim  was 
originally  located  the  end  lines  diverged  In  the 
direction  of  the  dip,  It  appearing  that  prior  to 
the  patent  one  of  the  end  lines  had  been  drawn 
In  80  as  to  make  It  parallel  with  the  other,  as 
the  patent  while  unrevoked  la  conclusive  with 
respect  to  that  point.  Doe  v.  Waterloo  Mln.  Co. 
54  Fed.  035. 

Where  the  patent  to  a  claim  gives  It  parallel 
end  lines,  and  grants  the  right  to  follow  all 
lodes  on  their  dip  outside  of  the  side  lines  of 
the  same,  whose  apex  is  within  the  surface  lines 
of  the  claim,  and  whose  strike  Is  cut  by  the  end 
lincsof  the  claim  extended  perpendicularly  down- 
ward, the  parallelism  of  the  end  lines  cannot  be 
collaterally  attacked  in  a  snit  involving  the 
right  to  follow  the  vein  on  its  dip.  Waterloo 
Mln.  Co.  V.  Doe,  27  C.  C.  A.  50,  48  U.  S.  App. 
411.  82  Fed.  45. 

While,  as  has  been  seen,  the  courts  have  de- 
clared in  broad  terms  that  parallelism  of  the 
end  lines  is  essential  to  the  existence  of  extra- 
lateral  rights  with  respect  to  locations  made  un- 
der the  act  of  1872,  the  circuit  court  of  appeals 
in  Carson  City  Gold  &  Silver  Mln.  Co.  v.  North 
Star  Min.  Co.  28  C.  C.  A.  833,  48  U.  S.  App. 
724,  83  Fed.  658,  supra,  intimated  that  if  the 
end  lines  of  such  a  location  converged  In  the 
direction  of  the  dip,  that  fact  would  not  prevent 
the  locator  from  following  the  vein  on  its  dip 
between  vertical  planes  drawn  through  them 
and  extended  In  their  own  direction,  since  in 
that  case  the  non-parallelism  of  the  end  lines 
would  operate  to  confine  the  locator  to  a  less 
length  on  the  dip  than  on  the  apex.  This  was 
ohtter,  however,  as  the  claim  Involved  in  that 
rase  was  located  under  the  act  of  1866,  which 
did  not  reqnire  parallelism  of  end  lines.  The 
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effect,  therefore,  upon  extralateral  rights  of  the 
convergence  of  the  end  lines  In  the  direction  of 
the  dip  seems  to  be  an  open  one,  unless  the 
broad  statement  that  the  end  lines  must  be  par- 
allel may  be  deemed  to  have  foreclosed  it.  It 
is  apparent,  of  course,  that,  even  if  such  con- 
vergence does  not  entirely  defeat  the  locator's- 
extralateral  rights,  it  reduces  them  below  what 
they  would  have  been  If  the  end  lines  had  been 
parallel,  and,* so  far  as  the  equity  of  the  mat- 
ter is  concerned,  there  is  no  reason  why  this  re- 
duced right  should  not  be  preserved  to  the  lo- 
cator. 

While,  as  already  shown,  it  is  well  settled 
that  the  end  lines  of  locations  made  under  the 
act  of  1860  need  not  be  parallel.  It  was  the  opin- 
ion of  the  court  in  Argonaut  Mln.  Co.  v.  Ken- 
nedy Min.  &  Mill.  Co.  131  Cal.  15,  63  Pac.  148, 
that  the  extralateral  rights  appertaining  to  a 
location  under  the  act  of  1866,  the  end  lines  of 
which  as  located  diverged  In  the  direction  of  the 
dip,  were  to  be  confined  between  vertical  planes 
let  fall  at  the  ends  of  the  location  at  right 
angles  to  the  general  course  of  the  vein.  This 
holding  involved  the  denial,  on  one  hand,  of  the 
contention  of  one  of  the  parties  that  there  were 
no  extralateral  rights  because  of  the  non-paral- 
lelism of  the  end  lines,  and,  on  the  other  hand, 
of  the  contention  of  the  adverse  party  that 
the  extralateral  rights  extended  between  verti- 
cal planes  drawn  through  the  diverging  end 
lines.  In  support  of  the  latter  contention  It 
was  urged  that  if  by  any  process  of  reasoning 
any  limitation  upon  the  extralateral  right  was- 
originally  Imposed  upon  the  locator's  title  by 
reason  of  the  divergence  of  the  end  lines,  such 
limitation  was  removed  by  the  proviso  of  the 
act  of  1872,  which  limits  the  extralateral  rights- 
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of  the  Nipper  claim,  altso  patented,  lying  to 
the  north.  When  this  controversy  arose  the 
defendant  Arthur  P.  Heinze  was  in  posses- 
sion of  the  Nipper  claim  as  lessee  of  the  in- 
terest of  F.  Augustus  Heinze,  and  was  en- 
gaged in  mining  and  extracting  ore  at  the 
point  0,  beneath  the  surface  and  within  the 
vertical  planes  passing  downward  through 
the  boundaries  of  the  Adventure  claim. 
These  operations  were  conducted  through  a 
"working  winze"  descending  into  the  earth 
from  the  surface  within  the  boundaries  of 
the  Nipper  claim  at  A,  and  following  the 
vein  on  its  dip  to  the  south  at  an  angle  of 
about  75  degrees  through  the  intervening 
country  to  the  point  O,  at  a  depth  of  1,300 
feet  below  the  surface.  The  plaintiff  ad- 
mits that  the  ore  bodies  at  this  point  have 
their  apex  in  the  Nipper  claim,  but  contends 
that  the  evidence  shows  that  this  apex,  in- 
stead of  crossing  the  end  lines  of  the  Nipper 
claim,  follows  the  course  indicated  bv  the 
line  B,  B,  B,  passing  across  the  north  side 
line  of  the  Nipper  in  the  Little  Mina  at  X, 
towards  the  northwest,  and  through  the 
south  side  line  into  the  Oden  claim  at  H, 
and  thence  across  the  east  end  line  of  the 
Oden  into  the  Anaconda,  towards  the  south- 
east. This  being  the  condition  of  the  vein, 
it  is  confidently  asserted  that  the  Nipper 
claim  has  no  extralateral  rights,  and  that, 
therefore,  since  none  of  the  intervening 
claims  have  any  part  of  the  apex,  so  as  to 
give  them  extralateral  rights,  the  ore  bodies 
in  controversy  belong  to  the  plaintiff  by 
virtue  of  what  counsel  assert  are  its  com- 
mon-law rights.  Defendants  on  their  part 
contend  that  the  evidence  shows  that  the 


apex  of  the  vein,  as  demonstrated  by  de- 
velopments at  and  beneath  the  surface  with- 
in the  boundaries  of  the  Nipper  claim,  fol- 
lows the  general  direction  of  the  side  lines 
from  near  the  west  end  line,  through  the 
point  of  discovery  at  D,  and  crosses  the 
south  side  line  into  the  Anaconda  at  a  point 
near  the  southeast  corner  of  the  Nipper 
claim.  The  position  of  the  vein  under  this 
contention  is  indicated  by  the  letters  C,  C, 
C.  There  is  some  evidence  to  show  that 
there  is  also  a  branch  of  this  vein  passing 
off  in  the  direction  indicated  by  the  letter 
G. 

There  is  a  sharp  conflict  in  the  evidence 
introduced  to  support  these  adverse  conten- 
tions as  to  the  strike  of  the  vein.  The  dis- 
trict court  issued  the  injunction  after  a 
hearing.  It  is  evident,  from  the  situation 
as  illustrated  by  the  diagram,  that  that 
court  found  in  favor  of  plaintiff's  conten- 
tion. Otherwise,  its  action  cannot  be  justi- 
fied upon  any  reasonable  theory;  for,  if  the 
theory  of  the  defendants  is  correct,  it  is 
clear  that,  in  following  the  vein  on  its  dip, 
they  are  merely  asserting  their  extralateral 
rights  granted  under  their  patent,  though 
in  doing  so  they  pass  entirely  through  the 
adjoining  claims  on  the  south  and  enter 
plaintiff's  claim.  Upon  the  evidence  sub- 
mitted the  district  court  might  have  found 
in  favor  of  defendants'  contention.  As  it 
did  not,  however,  and  as  there  is  substan- 
tial evidence  tending  directly  to  support 
plaintiff's  contention,  we  do  not  feel  justi- 
fied in  holding  that  the  showing  made  by 
plaintiff  was  not  reasonable,  or  that  the  court 
abused  its  discretion  in  finding  as  it  did.  The 


by  vertical  planes  drawn  downward  through  the 
end  lines.  The  court  held,  however,  that  this 
proviso  was  a  limitation  upon  rights  already 
given,  and  did  not  necessarily  confer  ownership 
to  all  within  those  lines,  but  merely  forbade 
the  locator  from  passing  beyond  them. 

The  court  assumes  to  rest  its  decision  upon 
the  authority  of  Eureka  Consol.  Min.  Co.  v. 
Richmond  Consol.  Min.  Co.  4  Sawy.  302,  Fed. 
Cas.  No.  4,548,  supra,  and  quotes  in  this  connec- 
tion the  language  of  that  case  to  the  effect  that 
"lines  drawn  vertically  down  through  the  ledge 
or  lode,  at  right  angles  with  a  line  representing 
this  general  course,  at  the  ends  of  the  claim- 
ant's line  of  location  will  carve  out,  so  to  speak, 
a  section  of  the  ledge  or  lode,  within  which  he 
is  permitted  to  work,  and  out  of  which  he  can- 
not pass."  It  is  not  entirely  clear,  however, 
from  an  examination  of  the  Eureka  Case  itself, 
that  the  court  there  intended  to  so  limit  the 
extralateral  rights  with  respect  to  locations  un- 
der that  act  which  have  located  end  lines.  The 
language  just  quoted  may.  perhaps,  have  been 
used  In  the  light  of  the  statement  in  the  opin- 
ion, quoted  in  division  I.,  to  the  effect  that  end 
lines  are  not  in  terms  named  in  the  rules  of 
the  miners,  but  arc  necessarily  implied,  and  is 
perhaps  to  bo  limited  to  locations  which  have  no 
located  end  lines.  It  Is  further  to  be  observed 
that  the  court,  in  announcing  its  decision  in 
that  rase,  said :  "And  inasmuch  as  the  ground 
in  dispute  lies,  within  planes  drawn  vertically 
downward  through  the  end  lines  of  the  plain- 
tiff's patented  location,  our  conclusion  Is  that 
ths  ground  is  the  property  of  the  plaintiff,  and 
that  judgment  must  be  for  its  possession  in  its 
favor."  The  end  lines  here  spoken  of,  as  is 
shown  by  the  diagram  used  in  the  case,  diverged  ' 
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In  the  direction  of  the  dip.  It  appears,  how- 
ever, from  the  diagram  that  the  ground  In  ques- 
tion would  have  been  Included  between  planes 
drawn  at  right  angles  to  the  general  course  of 
the  vein  at  the  ends  of  the  plaintiff's  location, 
and  it  is  apparent  that  the  determination  of 
the  point  decided  in  the  Argonaut  Case  was 
not  necessary  to  a  decision.  The  court  may 
therefore  have  used  broader  language  than  it 
would  have  used  if  the  particular  point  had  been 
before  it. 

III.  When  iJie  apex  crosses  both  side  lines. 

If  a  location  be  laid  crosswise  of  a  lode  or 
vein,  so  that  its  greatest  length  crosses  the 
same  instead  of  following  the  course  thereof. 
It  will  secure  only  so  much  of  the  vein  as  it  ac- 
tually crosses  at  the  surface,  and  the  side  lines 
of  the  location  will  become  the  end  lines  thereof 
for  the  purpose  of  deflning  the  extralateral 
rights.  Flagstaff  Silver  Min.  Co.  v.  Torbet,  98 
U.  S.  463,  25  L.  od.  253. 

The  same  view  had  been  previously  expressed 
in  McCormick  v.  Varnes,  2  Utah,  355,  which 
involved  the  same  location. 

The  doctrine  has  been  followed  and  applied 
to  various  conditions  as  to  angles  at  which 
the  lode  crosses  the  side  lines,  and  as  to  the  com- 
parative distances  of  the  lode  across  and  along 
the  lode,  by  the  following  cases  given  in  their 
chronological  order :  Argentine  Min.  Co.  v. 
Terrible  Min.  Co.  122  U.  S.  478,  30  L.  ed.  1140. 
7  Sup.  Ct.  Rep.  1356 ;  Tyler  Min.  Co.  v.  Sweeney, 
4  C.  C.  A.  329,  7  U.  S.  A  pp.  463,  54  Fed.  284. 
(ReversjHl  on  another  point  In  157  U.  S.  683, 
39  L.  ed.  S59,  15  Snp.  Ct.  Kep.  733)  ;  Watervale- 
Min.  Co.  V.  Leach  (Ariz.)  33  Pac.  418;  King  v. 
Amy  &  S.  Consol.  Min.  Co.  152  U.  S.  222,  38  L. 
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rule  heretofore  applied  by  this  court  in  this 
class  of  cases  is  that  the  granting  of  a  pre- 
liminary injunction  is  so  largely  a  matter 
of  discretion  that  it  will  be  sustained,  upon 
appeal,  where  there  has  been  a  reasonable 
showing  made  in  support  of  the  application 
in  the  court  below.  Anaconda  Copper  Min. 
Co,  V.  Butte  d  B.  Min.  Co.  17  Mont.  519,  43 
Pac.  924;  Montana  Ore  Purchasing  Co,  v. 
Boalon  d  M.  Consol.  Copper  d  Silver  Min, 
Co.  20  Mont.  528,  62  Pac.  273;  Butte  d  B. 
Consol.  Min.  Co.  v.  Montana  Ore  Purchas- 
ing Co.  21  Mont.  539,  55  Pac.  112;  Montana 
Ore  Purchasing  Co.  v.  Boston  d  M.  Consol. 
Copper  d  Silver  Min.  Co.  22  Mont.  159,  56 
Pac.  120.  For  present  purposes,  therefore, 
we  shall  assume  the  finding  in  favor  of 
plaintiff  as  to  the  course  of  the  vein  through 
the  Nipper  claim  to  be  correct,  and  proceed 
to  determine  the  legal  question  presented 
upon  this  theory  of  the  case. 


From  this  point  of  view  it  is  apparent 
that  the  apex  of  the  vein,  in  its  course 
through  the  Nipper  claim,  crosses  both  side 
lines.  The  defendants,  therefore,  have  no 
right  to  follow  the  vein  on  its  dip  in  the 
direction  of  the  Adventure  claim.  The  sup- 
posed side  lines  of  the  Nipper  claim  are  in 
fact  end  lines,  and  whatever  rights  its  own- 
ers have  to  follow  the  vein  in  the  direction 
of  the  Adventure  are  limited  by  a  vertical 
plane  passing  downward  through  the  south 
side  line  extended  in  its  own  direction  to- 
wards the  west.  "It  may  be  considered  as 
absolutely  and  finally  settled  that,  where  a 
vein  on  its  course  crosses  two  opposite  side 
lines,  the  vein  cannot  be  followed,  either  on 
its  dip  or  dtrike,  beyond  vertical  planes 
drawn  through  the  side-end  lines,  and  that 
the  angle  at  which  it  crosses  these  side  lines 
makes  no  difference  in  the  application  of 
the   principle."     2   Lindley,   Mines,    §    588. 


ed.  419,  14  Sup.  Ct.  Rep.  510,  Reversing  9 
Mont.  543.  24  Pac.  200;  Last  Chance  Min.  Co. 
V.  Tyler  Min.  Co.  157  U.  S.  683,  39  L.  ed.  859, 
15  Sup.  Ct.  Rep.  733 ;  New  Dunderberg  Min.  Co. 
V.  Old,  25  C.  C.  A.  116,  49  U.  S.  App.  201,  79 
Fed.  598 :  Argonaut  Consol.  Min.  &  Mill.  Co.  v. 
Turner,  23  Colo.  400,  48  Pac.  685  ;  Bunker  Hill 
*  S.  Min.  &  Concentrating  Co.  v.  Empire  State- 
Idaho  Min.  &  Developing  Co.  109  Fed.  538 ;  and 
the  prinoipnl  case. 

The  hardships  which  this  doctrine  works  un- 
der certain  conditions,  and  its  view  of  the  gen- 
eral purpose  of  the  proviso  limiting  eztralateral 
rights  on  the  dip,  led  the  Montana  supreme 
court' in  King  v.  Amy  &  S.  Consol.  Min.  Co.  9 
Mont.  543,  24  Pac.  200,  to  limit  it,  so  far  as 
concerned  the  right  to  follow  the  vein  on  its 
dip,  to  cases  where  the  vein  on  its  apex  struck 
across  the  location  substantially  at  right  angles 
with  the  located  side  lines,  and  in  other  cases 
to  allow  the  locator  to  follow  the  dip  up  to 
a  plane  parallel  to  the  located  end  line  let  fall 
at  the  point  where  the  lode  crossed  the  located 
side  line.  This  attempted  limitation  was,  how- 
ever, repudiated  by  the  United  States  Supreme 
Court  when  the  case  came  before  It,  and  the 
<lecision  of  the  Montana  supreme  court  was  re- 
versed. King  V.  Amy  &  S.  Consol.  Min.  Co.  152 
U.  S.  222,  38  L.  ed.  419,  14  Sup.  Ct.  Rep.  510. 
The  latter  court  held  in  that  case  that  when  a 
vein  crosses  both  side  lines  such  side  lines  are 
to  be  treated  as  end  lines  for  the  purpose  of  de- 
termining the  right  of  the  locator  to  follow  the 
vein  on  its  dip.  Justice  Field  said  in  this  case  : 
"The  most  that  the  court  can  do  where  the  lines 
are  drawn  inaccurately  and  irregularly  is  to 
give  the  miner  such  rights  as  his  Imperfect  lo- 
cation warrants  under  the  statute.  It  cannot 
relocate  his  claim  and  make  new  side  lines  or 
end  lines.  Where  it  finds,  as  in  this  case,  that 
what,  are  called  side  lines  are  in  fact  end  lines, 
the  court,  In  determining  his  lateral  rights,  will 
treat  such  side  lines  as  end  lines  and  such  end 
lines  as  side  lines :  but  the  court  cannot  make 
a  new  location  for  him  and  thereby  enlarge  his 
rights.  He  must  stand  upon  his  own  location, 
and  can  take  only  what  it  will  give  him  under 
the  law." 

It  will  be  observed  that  the  language  in  which 
the  doctrine  is  announced  In  the  last  case  is 
broad  enough  to  permit  the  locator  to  follow 
the  vein  on  its  dip  beneath  the  line  called  the 
end  line,  between  vertical  planes  through  the 
lines  called  the  side  lines  extended  In  their  di- 
rection; but  In  the  cases  heretofore  cited  the 
doctrine  was  applied  for  the  purpose  of  defeat- 
ing the  right  to  follow  the  dip  beneath  the  line 
called  the  side  line,  and  not  for  the  purpose  of 
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enabling  him  to  follow  the  dip  beneath  the  line 
called  the  end  line. 

In  Empire  Mill.  &  Min.  Co.  v.  Tombstone  Mill. 
&  Min.  Co.  100  Fed.  910,  however,  it  was  ex- 
pr^sly  held  that  where  the  claim  is  located 
across,  instead  of  lengthwise,  of  the  vein,  the 
owner  may  follow  the  vein  on  its  dip  beyond 
the  line  that  was  located  as  an  end  line,  but 
which  under  the  doctrine  established  by  the 
cases  has  become  a  side  line,  and  his  extralat- 
eral  rights  are  measured  by  vertical  planes 
drawn  through  the  lines  originally  located  as 
side  lines,  but  which  have  become  end  lines,  ex- 
tended in  their  own  direction.  In  other  words, 
the  located  side  lines  become  end  lines,  not 
merely  for  the  purpose  of  defeating  the  right 
to  follow  the  vein  on  its  dip,  but  also  for  the 
purpose  of  defining  the  limits  of  such  right  if 
the  vein  dips  underneath  the  located  end  line. 

IV.  When  the  apcw  crosses  an  end  line  and  a 

side  line. 

When  the  vein  enters  across  an  end  line,  and, 
after  extending  for  nearly  100  feet  within  the 
side  lines,  changes  its  course  and  crosses  one  of 
the  side  lines,  the  locator  may  follow  the  claim 
on  its  dip  outside  the  side  line,  his  right  being 
limited  between  a  plane  drawn  through  the  end 
line  crossed  and  a  plane,  parallel  therewith, 
drawn  at  the  point  where  the  vein  crosses  the 
side  line.  Tyler  Mtn.  Co.  v.  Sweeney,  4  C.  C. 
A.  329,  7  U.  S.  App.  463,  54  Fed.  284. 

When  a  lode  enters  through  one  end  line  of 
a  location,  and.  after  running  nearly  parallel 
with  the  side  line,  crosses  such  side  line  beforj 
reaching  the  other  end  line,  the  extralateral 
rights  are  limited  by  a  plane  drawn  through  the 
end  line  crossed  by  the  lode,  and  another  plane 
parallel  therewith  drawn  at  the  point  where  the 
lode  crosses  the  side  line.  Consolidated  Wyom- 
ing Qold  Min.  Co.  v.  Champion  Min.  Co.  63  Fed. 
540. 

The  latter  case  was  reversed  on  another  point 
by  the  United  States  Supreme  Court  In  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co.  157  tJ.  S.  683, 
39  L.  ed.  869,  15  Sup.  Ct.  Rep.  733.  The  lat- 
ter court,  referring  to  the  question,  said : 
"There  has  been  no  decision  as  to  what  extra- 
territorial rights  exist  if  a  vein  enters  at  an 
end  and  passes  out  at  a  side  line.'* 

The  Montana  supreme  court,  taking  advan- 
tage of  the  freedom  allowed  by  such  statement, 
adopted  In  Fitzgerald  v.  Clark,  17  Mont.  100,  30 
L.  R.  A.  803.  42  Pac.  273,  the  position  taken  by 
the  circuit  court  In  Consolidated  Wyoming  Gold 
Min.  Co.  V.  Champion  Min.  Co.  63  Fed.  540. 
supra,  although  it  regarded  it  as  opposed  to  the 
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This  is  a  concise  statement  of  the  present 
condition  of  the  law  upon  this  subject  as  de- 
clared by  the  Supreme  Court  of  the  United 
States  in  Flagstaff  Silver  Min.  Co,  v.  'tarhei, 
98  U.  S.  463,  25  L.  ed.  253,  in  Iron  Silver 
Uin.  Co,  V.  Elgin  Min,  &  Smelting  Co,  118 
U.  S.  196,  30  L.  ed.  98,  6  Sup.  Ct.  Rep.  1177, 
in  Argentine  Min,  Co,  v.  Terrible  Min.  Co, 
122  U.  S.  478,  30  L.  ed.  1140,  7  Sup.  Ct.  Rep. 
1356,  in  King  v.  Amy  d  8.  Consol.  Min.  Co, 
152  U.  S.  222,  38  L.  ed.  419,  14  Sup.  a.  Rep. 
510,  and  in  L<w*  Chance  Min,  Co,  v.  Tyler 
Min.  Co,  157  U.  S.  683,  39  L.  ed.  859,  15  Sup. 
Ct.  Rep.  733;  and  the  question  as  to  what 
a.re  the  extralateral  rignts  of  the  owner  of- 
a  claim  in  which  the  apex  is  situated  as  in 
the  Nipper  is  not  now  open  to  further  dis- 
•cussion.  It  is  equally  as  well  settled  by  the  ad- 
judicated cases  that  the  esctralateral  rights 
of  the  owners  of  the  Oden  claim,  lying  to 


the  south  between  the  Kipper  and  the  Ad- 
venture, if  they  have  any  at  all  upon  the 
vein  in  question,  are  limited  towards  the 
west  by  a  vertical  plane  passing  downward 
through  the  point  H,  and  parallel  with  the 
east  end  line  of  that  claim.  The  condition 
here  presented  was  considered  by  this  court 
in  Fitzgerald  v.  Clark,  17  Mont.  100,  30  L. 
R.  A.  803,  42  Pac.  273,  and  the  conclusion 
there  stated  is  that,  where  the  apex  of  the 
vein  passes  through  one  of  the  parallel  end 
lines  and  a  side  line,  the  extralateral  rights 
are  bounded  by  the  vertical  plane  of  such 
end  line  and  a  parallel  plane  passing  down- 
ward through  the  point  where  the  apex 
crosses  the  side  line.  This  case  was  af- 
firmed on  appeal  by  the  Supreme  Court  of 
the  United  States  (171  U.  S.  92,  43  L.  ed. 
87,  18  Sup.  Ct.  Rep.  941),  upon  the  author- 
ity of  Del  Monte  Min.  do  Mill.  Co.  v.  Last 


principles  upon  which  the  supreme  court  re- 
verse^ King  v.  Amy  &  S.  Consol.  Min.  Co.  162 
U.  S/222,  38  L.  ed.  419,  14  Sup.  Ct.  Rep.  510. 
9upra,  III.  Fitzgerald  v.  Clark  was  aflarmed  by 
the  United  States  Supreme  Court  In  Clark  v. 
Fitzgerald,  171  U.  S.  92,  43  L.  ed.  87,  18  Sup. 
Ct.  Rep.  941,  upon  the  authority  of  the  opinion 
In  Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance 
Min.  &  Mill.  Co.  171  U.  S.  55,  43  L.  ed.  72,  18 
Sup.  Ct.  Rep.  895,  decided  the  same  day. 

In  the  latter  case  the  decision  was  in  form 
an  affirmative  answer  to  the  following  ques- 
tion certified  by  the  circuit  court  of  appeals: 
"If  the  apex  of  a  vein  crosses  one  end  line  and 
■one  side  line  of  a  lode  mining  claim  as  located 
thereon,  can  the  locator  of  such  vein  follow  it 
upon  its  dip  beyond  the  vertical  side  line  of 
bis  location?"  The  doctrine,  therefore,  seems 
to  be  announced  in  its  broadest  terms,  and  to 
be  applicable  whether  the  length  of  the  apex 
within  the  surface  lines  of  the  location  is  small 
or  great,  though  the  fact  in  that  respect,  of 
course,  determines  the  length  the  vein  may  be 
followed  on  its  dip.  The  doctrine  has  been 
adopted  and  applied  by  the  following  cases  in 
addition  to  those  already  mentioned:  Republi- 
can Min.  Co.  V.  Tyler  Min.  Co.  25  C.  C.  A.  178, 
48  U.  a.  App.  213,  79  Fed.  733  (certiorari  de- 
nied in  166  U.  S.  720,  41  L.  ed.  1187,  17  Sup. 
Ct.  Rep.  998)  ;  Tyler  Min.  Co.  v.  Last  Chance 
Min.  Co.  71  Fed.  848. 

V.  When  tlie  apex  entern  across  a  side  line  and 
departs   across   the  same  side   line. 

In  Catron  v.  Old,  23  Colo.  433,  48  Pac.  687, 
the  Colorado  supreme  court,  while  not  denying, 
under  all  circumstances,  the  right  to'  follow  on 
Its  dip  a  vein  which  enters  a  claim  across  a 
«ide  line  and  departs  across  the  same  side  line, 
held  that  in  the  case  at  bar  no  extralateral 
rights  could  be  awarded,  it  appearing  that  the 
claim  in  question  was  in  the  form  of  an  obtuse 
angle,  and  that  the  lode  struck  across  the 
point  of  the  angle  and  did  not  run  parallel  or 
nearly  parallel  with  the  side  line  crossed  by  it, 
«t  any  point. 

VI.  Identity  of  the  vein  or  lode, 

A  lode,  ledge,  or  vein  which  may  be  followed 
on  its  dip  outside  the  limits  of  the  surface  lines 
extended  vertically  must  be  the  same  vein  or 
iode  on  the  apex  or  outcrop  of  which  the  claim 
of  the  party  has  been  located.  Iron  Silver  Min. 
Co.  V.  Chcesman.  116  U.  S.  629,  29  L.  ed.  712, 
6  Sup.  Ct.  Rep.  481,  Affirming  2  McCrary,  191, 
«  Fed.  207. 

To  establish  the  right  to  follow  a  vein  on  its 
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dip  beyond  the  side  lines,  the  locator  must  be 
able  to  show  that  the  lode  is  continuous  and  in 
place  throughout  its  whole  course  from  its  ori- 
gin in  his  own  ground  to  the  place  in  which  he 
claims  it.  Leadvllle  Min.  Co.  v.  Fitzgerald,  4 
Morrison  Min.  Rep.  380,  Fed.  Cas.  No.  8,158. 

The  mere  fact  that  the  line  of  contact  be- 
tween porphyry  and  lime  extends  from  one 
claim  into  another  does  not  show  the  existence 
of  a  lode  which  may  be  followed  in  the  ab- 
sence of  mineral  beyond  a  mere  trace  in  the  in- 
tervening space.  Stevens  v.  Gill.  1  Morrison 
Min.  Rep.  578,  Fed.  Cas.  No.  13,398. 

To  justify  the  taking  of  ore  under  another's 
location  by  virtue  of  the  right  to  follow  a  vein 
on  its  dip,  the  person  claiming  such  right  must 
show  by  a  preponderance  of  the  evidence  that 
there  outcrops  within  his  claim  a  vein,  lode,  or 
ledge  within  the  meaning  of  the  law,  descending 
upon  its  dip  continuously,  upon  ore  of  appre- 
ciable value,  to  the  ground  In  controversy. 
CheesOnan  v.  Shreeve,  40  Fed.  787. 

The  right  of  an  apex  proprietor  to  pursue  a 
vein  passing  beneath  his  side  line  is  dependent 
upon  whether  or  not,  as  a  fact,  the  part  or 
mineral  body  of  vein  matter  which  lies  outside 
of  the  perpendicular  of  the  side  lines  of  his  sur- 
face claim  is  so  preserved  in  its  identity  with 
the  lode  inside  that  it  is  a  part  of  the  same  vein 
the  apex  of  which  belongs  to  the  surface  owner. 
Butte  &  B.  Min.  Co.  v.  Societe  Anonyme,  23 
Mont.  177,  58  Pac.  111. 

To  make  available  the  right  to  pursue  a  vein 
on  its  dip,  the  identity  of  the  vein  pursued 
must  be  proved ;  but  a  vein  that  is  incessant  or 
identical  in  its  parts  is  not  necessarily  a  vein 
which  is  continuous,  in  the  sense  that  the  con- 
tinuity or  union  of  its  parts  Is  absolute  and  un- 
interrupted.    Ibid. 

The  Identity  of  a  vein  is  essential  to  the  right 
to  follow  it  on  Ihe  dip.  and  it  must  be  continu- 
ous, but  its  continuity  may  be  interrupted  even 
to  a  closure  of  the  fissure,  without  destruction 
of  the  identity,  provided  the  extent  of  the  in- 
terruption or  closure  docs  not  prevent  the  trac- 
ing of  the  lode  or  vein  through  the  fissure  to  be 
identical  in  its  parts  as  a  geological  fact.     Ibid. 

To  follow  a  vein  or  lode  on  Its  dip,  it  must 
be  continuous  only  in  the  sense  that  it  can  be 
traced  by  the  miner  through  the  surrounding 
rocks;  slight  interruptions  of  the  mineral-bear- 
ing rock  nre  not  alone  sufficient  to  destroy  the 
identity  of  a  vein,  nor  would  a  short  partial 
closure  of  the  fissure  have  the  effect  to  destroy 
the  continuity  of  a  vein,  if,  a  little  further  on, 
it  appears  or  recurs  again  with  mineral-bearing 
rock.     Cheesman  v.  Shreeve,  40  Fed.  787. 

Ihe  term  "vein  or  lode"  within  the  mining 
acts  of  Congress  is  applicable  to  any  zone  or  belt 
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Chance  Min.  d  Mill  Co.  171  U.  S.  66,  43 

L.  ed.  72,  18  Sup.  Ct.  Kep.  895,  decided  on 
the  same  day.  It  thus  appears  that  neither 
the  owners  of  the  Nipper  nor  of  the  Oden 
have,  by  virtue  of  their  title  to  the  portion  of 
the  apex  within  their  respective  boundaries, 
the  right  to  follow  the  vein  on  its  dip  into 
the  ground  underlying  the  Adventure;  in 
other  words,  these  claims  have  no  extralat- 
eral  rights  in  the  direction  of  the  Adven- 
ture. 

The  question  presented  for  determination 
upon  this  condition  of  affairs  may  there- 
fore be  stated  thus:  Assuming  that  the 
apex  of  the  vein  from  which  the  appellants 
are  extracting  ore  beneath  the  Adventure 
surface  is  in  the  Nipper  ground,  and  that 
the  vein  in  its  strike  crosses  both  of  the  side 
lines  of  the  Nipper,  so  that  the  owners  of 
the  Nipper  may  not  follow  the  vein  on  its 


dip  to  the  south,  can  the  respondent,  who 
owns  the  Adventure  claim,  successfully  as- 
sert title  to  the  ores  in  that  part  of  the  veia 
beneath  its  surface  and  within  the  planes- 
of  its  exterior  boundaries?  The  appellants 
insist  that  it  cannot  do  so,  because,  not 
having  the  top  or  apex  of  the  vein  within 
the  exterior  boundaries  of  the  Adventure 
claim,  it  has  no  title  to  the  part  of  t6e  vein 
lying  under  the  surface,  noth withstanding 
appellants  have  no  title  thereto.  In  other 
words,  this  part  of  the  vein  was  not  granted 
to  the  respondent  by  its  patent,  and  there- 
fore the  appellants,  though  without  title 
themselves,  commit  no  wrong  upon  respond- 
ent in  entering  beneath  the  surface  and  tak- 
ing away  ores  to  which  it  has  no  title.  Thia 
conteution  has  no  foundation  either  in  law 
or  TeAdon.  Under  the  common-law  rule  as- 
adopted  in  this  country,  a  grant  of  land» 


of  mineralised  rock  lying  within  boundaries 
clearly  separutlng  it  from  the  neighboring  rock. 
Eureka  Consol.  Min.  Co.  v.  Richmond  CodsoI. 
Min.  Co.  4  Sawy.  302,  Fed.  Cas.  No.  4.348; 
Cheesman  v.  Sh reeve,  40  Fed.  787 ;  Stevens  v. 
Williams,  1  McCrary,  480,  Fed.  Cas.  No.  13,413. 

A  continuous  bed  of  mineralized  rock  lyii^g 
within  any  well-defined  boundaries  on  the 
earth's  surface  and  under  it  would  constitute  a 
lode.  Stevens  v.  Williams,  1  McCrary,  480, 
Fed.  Cas.  No.  13,413. 

The  «ziBtence  of  detached  or  small  bodies 
of  ore  upon  one  line  or  upon  or  within  a  given 
stratum  of  rock,  unless  the  remainder  of  the 
stratum  contains  the  elements  which  constitute 
a  vein,  to  wit,  defined  walls  and  crevice,  contin- 
uous ore,  and  mineralization  of  appreciable 
value,  throughout  its  extent,  is  not,  within  the 
statute,  such  a  lode,  ledge,  or  vein  as  entities 
the  owner  thereof  to  follow  the  same  beyond  his 
side  lines  upon  its  dip.  Cheesman  v.  Sh reeve, 
40  Fed.  787. 

If  the  ore  Is  found  in  general  within  bound- 
aries of  porphyry  and  lime,  although  some  frag- 
ments of  each  may  occur  with  it,  the  lode  is 
well  defined.  If,  however,  the  ore  occurs  in 
porphyry  and  lime,  or  in  both  or  either,  in 
such  confused  and  irregular  way  as  shows  no 
line  of  demarcation  for  the  ore  lx>dy,  the  lode 
Is  not  so  defined  as  that  it  may  be  followed  be- 
yond the  lines  of  the  location.  Leadvllle  Min. 
Co.  V.  Fitzgerald,  4  Morrison  Min.  Rep.  380, 
Fed.  Cas.  No.  8,158. 

If  there  Is  a  continuous  or  unbroken  sheet  or 
body  of  ore  extending  from  one  claim  Into  the 
other,  there  can  be  little  doubt  as  to  the  bound- 
aries ;  but  if  the  mineral  Is  not  continuous,  the 
matter  of  boundaries  is  Important  in  ascertain- 
ing whether  the  lode  extends  from  one  claim  to 
another.  There  may  l>e  such  interruption  of 
the  course  of  an  ore  body  as  to  lead  to  the  in- 
ference that  there  can  be  no  connection  between 
the  separate  parts,  although  the  contact  may 
continue  from  one  to  the  other;  but  If  there  Is 
a  body  of  ore  within,  and  near  to,  the  side  line 
of  the  claim  whose  owner  Is  seeking  to  follow 
his  vein,  and  there  are  other  bodies  of  ore  in 
the  ground  In  question,  and  there  are  well-de- 
fined boundaries  to  both  and  all,  which  are  the 
same  as  to  both  and  all,  and  such  boundaries  ex- 
tend from  one  to  the  other.  It  ought  to  be  found 
that  they  are  parts  of  the  same  lode.     Ibid. 

If  there  Is  a  general  and  pervading  continu- 
ance of  mineral  matter  within  boundaries  sep- 
arating it  from  the  neighboring  rock,  with  a 
casual  and  occasional  interruption,  but  pursuing 
the  same  general  course,  bounded  by  the  same 
rocky  material  above  and  below  as  far  as  It 
can  be  traced  until  It  breaks  off  totally  and  Is 
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interrupted  for  a  very  large  distance,  there 
Is  a  vein  or  lode  which  can  be  followed  on  the- 
dlp.  Stevens  v.  Williams,  1  McCrary,  480,  Fed. 
Cas.  No.  13,413. 

A  vein  Is  by  no  means  always  a  straight  line, 
or  of  uniform  dip  or  thickness  or  richness  of 
mineral  matter  throughout  Its  course.  The 
cleft  or  fissure  in  which  a  vein  is  found  may 
be  narrowed  or  widened  in  its  course,  and  even 
closed  for  a  few  feet,  and  then  found  further 
on ;  and  the  mineral  deposit  may  be  diminished 
or  totally  suspended  for  a  short  distance,  but 
if  found  again  in  the  same  course  with  the  same- 
mineral  within  that  distance  Its  identity  may 
be  presumed ;  but  if  the  mineral  disappears,  or 
the  fissure  with  its  walls  of  the  same  rock  dis- 
appears, BO  that  Its  identity  can  no  longer  be 
traced,  the  right  to  pursue  it  outside  of  the 
perpendicular  lines  of  the  claimant's  survey  Is 
gone.  Iron  Silver  Min.  Co.  v.  Cheesman,  116^ 
U.  S.  520,  20  L.  ed.  712.  6  Sup.  Ct.  Rep.  481,. 
Aflftrming  2  McOrary,  1»1,  8  Fed.  297. 

In  ilyroan  v.  Wheeler,  29  Fed.  347,  Hallett» 
D.  J.,  gave  the  following  Instructions:  A  body 
of  mineral,  or  mineral-bearing  rock.  In  the  gen- 
eral mass  of  the  mountain,  so  far  as  It  may  con- 
tinue unbroken  and  without  Interruption,  may 
be  regarded  as  a  lode,  whatever  the  boundaries 
may  be.  In  the  existence  of  such  body,  and  to- 
the  extent  of  It,  boundaries  are  Implied. 

An  Impregnation,  to  the  extent  to  which  it 
may  be  traced  as  a  body  of  ore,  is  as  fully 
within  the  broad  terms  of  f  2322,  U.  S.  Rev. 
Stat,  as  any  other  form  of  deposit.     Ibid. 

A  lode  must  have  boundaries,  but  they  need* 
not  necessarily  be  such  as  can  be  set'n.  There- 
may  be  other  means  of  determining  their  exist- 
ence and  continuance,  as  by  assay  and  analysis. 
Ibid. 

If  the  ore  of  the  mountain  on  which  a  claim 
Is  located  is  distributed  throughout  the  blue  and 
brown  limestones  somewhat  unequally,  but  nev- 
ertheless generally,  and  the  occurrence  of  rich 
ore  outside  of  the  lines  of  the  location  is  for- 
tuitous and  accidental,  there  Is  no  lode  In  the 
sense  of  I  2822,  U.  S.  Rev.  Stat.,  and  the  ore  in 
question  cannot  be  reached  by  the  locator  under 
the  provision  of  that  section  as  to  following  the 
dip.     Ibid. 

To  sura  up  briefly  the  matters  before  you.  the 
body  of  ore  exposed  in  the  works  of  the  mine  is 
to  be  regarded  as  a  lode,  within  the  meaning  of 
the  law,  unless  the  whole  mass  of  limestone  ln< 
which  It  is  found  has  been  mineralized  In  the- 
same  way  as  the  body  of  ore,  and  to  some  ex- 
tent, and  this  Is  a  casual  concentration  of  un> 
usual  richness.     Ibid. 

Strata  lying  along  the  plane  of  contact  be- 
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without  specific  reservation  conveys  all 
rights  above  and  beneath  the  surface, — 
usque  ad  ccelum  et  ad  orcum.  It  is  not  un- 
common, however,  for  such  conveyances  to 
make  reservations  of  rights  both  above  and 
be]ow  the  surface,  and  the  fact  that  this  j'? 
true  in  a  particular  case  in  no  way  affects 
the  validity  of  the  particular  conveyance. 

In  what  respect  does  a  grant  from  the 
United  States  under  the  laws  regulating  the 
disposition  of  mineral  lands  differ  from  a 
common-law  grant?  To  reach  a  solution  of 
this  question,  regard  must- be  had  to  the 
statute  itself.  Section  2322  of  the  Revised 
Statutes  of  the  United  States  provides: 
"The  locators  of  all  mining  locations  here- 
tofore made,  or  which  shall  hereafter  be 
made,  .  .  .  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  all  the 
surface  included  within  the  lines  of  their 


locations,  and  of  all  veins,  lodes,  and  ledge? 
throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  locations. 
But  their  right  of  possession  to  such  out- 
side parts  of  such  veins  or  ledges  shall  be 
confined  to  such  portions  thereof  as  lie  be- 
tween vertical  planes  drawn  downward  as 
above  described,  through  the  end  lines  of 
their  locations  so  continued  in  their  own  di- 
rection that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges.  And 
nothing  in  this  section  shall  authorize  the 
locator  or  possessor  of  a  vein  or  lode  which 
extends  in  its  downward  course  beyond  the 
vertical  lines  of  his  claim  to  enter  upon  the 


tween  blue  and  brown  lime,  if  mineralized  to 
the  extent  of  showing  value  In  silver,  and  dis- 
tlngulsbablc  from  other  parts  of  the  mountain 
by  carrying  ore  and  by  association  with  the 
plane  of  contact,  may  constitute  a  lode  extend- 
ing as  far  as  the  strata  lying  on  and  near  the 
contact  may  show  ore  in  appreciable  quantities. 
Ibid. 

■In  Doe  V.  Waterloo  Min.  Co.  64  Fed.  935,  the 
identity  of  the  mineral  zone  within  plalntifTs 
claim  and  called  ''south  vein"  as  a  part  of  the 
vein  apexing  within  the  defendant's  claim  and 
called  "uortb  vein"  was  denied,  it  appearing 
that  there  was  a  third  zone  of  mineral  matter 
called  "middle  vein,"  between  the  north  and 
south  veins,  that  each  zone  had  distinct  and 
well-defined  boundaries,  and  that  each  had  suffi- 
cient length,  depth,  and  breadth  to  constitute 
a  true  and  independent  fissure  vein,  notwith- 
standing that  throughout  the  llparlte  rock  in- 
cluded between  the  foot  wall  of  the  north  vein 
and  the  hanging  wall  of  the  south  vein,  there 
were  innumerable  cracks  and  aeams^  some  of 
them  running  out  from  the  respective  veins,  and 
some  of  them  extending  from  one  vein  to  the 
other,  there  beiug  no  such  general  breakage  and 
crushing,  or  such  general  and  Irregular  impreg- 
nation, or  such  irregular  disposition  of  the  ore 
bodies  as  was  the  case  with  the  crushed  and 
disintegrated  limestone  in  the  Eureka  Case. 

In  Waterloo  Min.  Co.  v.  Doe,  27  C.  C.  A.  50, 
48  U.  S.  411,  82  Fed.  45,  it  was  held,  upon  the 
facts,  that  the  ore  body  beneath  the  plaintiff's 
location,  which  the  defendant  sought  to  reach 
by  following  his  vein  on  its  dip,  was  not  a  part 
of  such  vein,  but  was  an  independent  vein.  It 
appeared  in  this  case  that  the  defendant's  claim 
was  higher  up  on  the  mountain  than  the  plain- 
tiff's ;  that  the  ore  body  In  dispute  had  a  clearly 
defined  foot  wall  and  a  clearly  defined  hanging 
wall,  other  than  the  hanging  wall  of  the  vein 
within  the  limits  of  the  defendant's  location; 
that  the  vein  within  those  limits  also  had  a 
clearly  defined  foot  wall  and  hanging  wall ;  and 
that  the  country  rock,  which  was  liparlte,  was 
softer  between  these  two  ore  bodies  than  in 
other  places,  and  there  had  occurred  a  greater 
kaolinization  in  its  fissures  than  elsewhere. 
The  assays  made  from  the  ground  showed  that, 
from  the  foot  wall  of  the  ore  body  In  plain- 
tiff's claim  to  the  vein  in  the  defendant's  claim, 
the  whole  mass  was  impregnated  with  silver, 
and  the  material  sampled  south  of  such  ore 
body  did  not  show  such  condition.  The  court 
said  with  refefence  to  this,  however,  that  the 
material  so  sampled  was  the  mud  or  brown 
tuffa,  which  was  only  a  surface  deposit  resting 
upon  the  liparlte. 

In  Banker  Hill  &  S.  Min.  &  Concentrating  Co. 
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V.  Empire  State-Idaho  Min.  &  Developing  Co. 
106  Fed.  471.  the  court  said  that,  while  there 
were  no  workings  from  the  apex  of  the  ledge  of 
the  plaintiff,  who  claimed  the  ore  as  belonging 
to  a  part  of  the  dip  of  his  vein,  yet  there  was  no 
doubt  that  the  ore  in  question  was  a  part  of 
the  dip  of  such  vein  between  the  vertical  end- 
line  planes  of  plaintiff's  location. 

VII.  Conflict  and  priority  of  rights. 

A  patentee  of  a  mining  claim  has  no  right, 
under  §  2322,  tJ.  S.  Rev.  Stat.,  to  follow  the  dip 
or  vein  of  a  lode  apexing  within  his  claim  across 
the  boundaries  thereof  into  the  agricultural 
lands  of  an  adjoining  proprietor  who  has  the 
elder  title.  Amador  Medean  Gold  Min.  Co.  v. 
South  Spring  Hill  Gold  Min.  Co.  36  Fed.  668. 
(Reversed  in  145  U.  S.  300,  36  L.  ed.  712,  12 
Sup.  Ct.  Rep.  921,  for  reasons  not  affecting  the 
merits.) 

The  certificate  of  purchase  of  the  agricul- 
tural land  In  this  case  was  issued  after  the  act 
of  1872. 

The  grant  of  a  patent  to  the  adjacent  claim 
does  not  put  an  end  to  the  right  of  a  mere  cer- 
tificate holder  to  pursue  the  vein  beyond  his  side 
lines  into  such  adjacent  claim.  Cheesman  v. 
Hart,  42  Fed.  98.  The  court  said  that  It  might 
present  a  different  question,  if,  after  the  pat- 
entee sunk  a  shaft  from  the  surface  to  the  un- 
derlying vein,  and  took  actual  possession, 
a  subsequent  locator  should  undertake  to  oust 
the  patentee. 

The  right  under  $  2322,  U.  S.  Rev.  Stat.,  to 
follow  a  vein  on  its  dip  beyond  the  side  lines  of 
the  claim  in  which  it  apexes  and  beneath  the 
surface  lines  of  an  adjacent  claim  is  not  affected 
by  the  fact  that  the  latter  claim  Is  held  under 
a  senior  patent.  Colorado  Cent.  Consol.  Min. 
Co.  V.  rurck,  2  C.  C.  A.  67,  4  U.  S.  App.  290,  60 
Fed.  888;  Rehearing  denied  in  4  C.  C.  A.  313, 
12  U.  S.  App.  85,  54  Fed.  262;  Writ  of  Error 
dismissed.  150  U.  S.  138,  37  L.  ed.  1030.  14  Sup. 
Ct.  Rep.  35. 

A  similar  decision  was  made  by  the  circuit 
court  of  appeals  in  another  case  between  the 
same  parties  involving  the  same  property    (17 

C.  C.  A.  128,  36  U.  S.  App.  208,  70  Fed.  294). 
These  decisions  were  upon  the  assumption  that 
the  senior  claim,  though  Its  lines,  extended 
downward,  embraced  a  part  of  the  dip  of  the 
vein  apexing  within  the  Junior  claim,  was  not 
originally  located  upon  the  dip  of  that  vein. 

A  somewhat  different  question  arises  where 
the  senior  claim  was  located  on  the  dip  of  the 
vein  apexing  within  the  Junior  claim.     IJaliett, 

D.  J.,  charged  the  Jury  in  Van  Zandt  v.  Argen- 
tine Min.  Co.  2  McCrary,  159,  8  Fed.  725,  that 
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Burface  of  a  claim  owned  or  possessed  by 
another."  If  this  section  stood  alone,  it 
would  seem  to  restrict  the  rights  of  the  lo- 
cator to  the  use  and  enjoyment  of  the  sur- 
face only  for  the  purpose  of  following  the 
vein  upon  its  strike  and  dip  under  the  pre- 
scribed limitations  as  to  adjoining  lands. 
Reading  this  in  connection  with  the  other 
provisions  of  the  chapter,  however,  we  find 
that  it  is  '^lands  valuable  for  minerals" 
which  are  reserved  from  sale  except  as 
otherwise  directed,  it  is  "lands"  in  which 
the  deposits  are  found  which  are  open  to  oc- 
cupation and  purchase,  it  is  "land  claimed 
and  located  for  valuable  deposits"  for  which 
the  patent  may  be  obtained,  and  it  is  by 
virtue  of  the  title  secured  to  land  that  the 
purchaser  obtains  any  right  whatever  with 
reference  to  mineral  deposits  therein.  Upon 
a  valid  location  of  a  definite  portion  of  land ' 


is  founded  the  right  of  possession.  The 
patent  grants  the  fee,  not  to  the  surface  and 
ledge  only,  but  to  the  land  containing  the 
ledge.  The  right  to  follow  the  ledge  upon 
its  dip  between  the  vertical  planes  of  the 
parallel  end  lines  extending  in  their  own 
direction,  when  it  departs  l^yond  the  verti- 
cal planes  of  the  side  lines,  is  an  expansion 
of  the  rights  which  would  be  conferred  by  a 
common-law  grant.  On  the  other  hand, 
this  grant  is  subject  to  the  right  of  an  ad- 
joining locator  to  follow  his  vein  upon  its 
course  downward  beneath  the  surface  in- 
cluded in  the  grant.  In  these  two*  respects 
only  do  the  rights  conferred  by  the  statute 
difiTer  from  those  held  under  a  common-law 
grant.  "Except  as  modified  by  the  statute, 
no  reason  is  perceived  why  one  who  acquires 
the  ownership  or  possession  of  such  lands 
should  not  hold  them  with   and   subject  to 


a  Junior  location  along  the  apex  of  a  vein  can- 
not prevail  against  a  senior  location  on  the  dip 
of  the  lode.  The  consldei*ation  of  the  question 
as  to  the  correctness  of  this  position  would  in- 
volve the  general  question  as  to  the  validity  of 
locations  on  the  dip,  which  does  not  come  within 
the  scope  of  this  note.  It  may  be  said,  how- 
ever, that  the  decisions  on  that  question  throw 
considerable  doubt  upon  the  position  here  taken. 
When  the  controversy  Involved  In  this  case 
reached  the  United  States  Supreme  Court  it  was 
disposed  of  upon  other  grounds,  as  has  already 
been  shown  (Argentine  Min.  Co.  v.  Terrible  Mln. 
Co.  122  U.  S.  478,  30  L.  ed.  1140,  7  Sup.  Ct.  Rep. 
1356). 

In  Walrath  v.  Champion  Min.  Co.  171  U.  S. 
293,  43  L.  ed.  170,  18  Sup.  Ct.  Rep.  909,  infra, 
the  Providence  location,  which  was  made  and 
patented  before  the  act  of  1872,  was  laid  out  In 
such  shape  that  the  northeasterly  end  line  (the 
plane  of  which  was  held  to  fix  the  limit  of  the 
extralateral  rights  in  that  direction),  when  ex- 
tended in  its  own  direction,  cut  off  a  portion  of 
the  location  in  the  form  of  a  parallelogram,  leav- 
ing it  to  the  north  of  that  line.  This  parallelo- 
gram embraced  no  part  of  the  apex  of  the  lode 
in  question  but  did  embrace  a  part  of  the  dip. 
The  lower  courts  did  not  discuss  the  question  as 
to  the  ownership  of  that  portion  of  the  dip,  but 
gave.lt  to  the  Champion  Company  by  adjudging 
to  it  that  portion  of  the  vein  on  its  dip  that 
lay  northeasterly  of  the  end  line  continued  in 
its  own  direction.  The  Supreme  Court  consid- 
ered the  question,  and  approved  the  decision  of 
the  lower  court  on  this  point.  The  vein  In 
question  was  not  the  discovery  vein,  though  the 
reasoning  of  the  court  would  seem  to  apply 
equally  to  the  discovery  lode.  The  effect  of  this 
decision  was  to  deny  to  the  owner  of  the  Provi- 
dence claim  ore  bodies  within  the  lines  of  such 
claim,  although  they  belonged  to  a  vein  that 
apexed  within  the  claim,  not,  however,  in  that 
particular  part  of  It. 

When  the  respective  rights  of  locators  on  the 
same  vein  to  follow  the  vein  on  its  dip  conflict, 
the  priority  of  right  is  determined  by  priority 
of  location,  which  must  be  determined  by  proof 
Independent  of  the  statute  unless  the  patent  it- 
self fixes  the  date.  Tyler  Min.  Co.  v.  Sweeney, 
4  C.  C.  A.  329,  7  U.  S.  App.  463.  54  Fed.  284 ; 
Reversed  on  another  point  in  157  U.  S.  683,  30 
L.  ed.  839,  15  Sup.  Ct.  Rep.  733. 

Where  a  body  of  ore  on  the  dip  of  a  vein  is 
between  the  extended  parallel  end-line  planes  of 
a  Junior  location,  and  also  between  lines  of  a 
senior  location  on  the  same  vein,  which  were  lo- 
cated as  side  lines  but  which  became  end  lines 
because  the  claim  was  located  across,  instead  of 
along,  the  vein,  the  rights  of  the  senior  locator 
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prevail.  Tyler  Min.  Co.  v.  Last  Chance  Min. 
Co.  71  Fed.  848 ;  Tyler  Min.  Co.  v.  Sweeney,  24 
C.  C.  A.  578,  48  U.  S.  App.  203,  79  Fed.  277. 

Where  the  vein  on  which  a  location  rests  be- 
comes divided,  and  the  outcrop  of  one  fork 
crosses  into  another  location,  that  fork  is  lost 
to  the  former  location,  and  the  owner  of  the 
latter  location  may  follow  such  fork  on  its  dip 
into  the  former  location.  Colorado  Cent.  Con- 
sol.  Min.  Co.  V.  Turck,  2  C.  C.  A.  67,  4  U.  8. 
App.  290,  50  Fed.  888 ;  Rehearing  denied  in  4 
C.  C.  A.  313.  12  U.  S.  App.  85,  54  Fed.  262; 
Writ  of  Error  dismissed  in  150  U.  S.  138,  37 
L.  ed.  1030,  14  Sup.  Ct.  Rep.  35. 

When  the  apex  of  a  lode  is  so  broad  that  for  a 
distance  at  the  point  it  crosses  over  a  side  line 
from  one  location  into  another  it  is  pcu'tly  with- 
in each  location,  the  vein  must  be  considered  as 
apexing  upon  the  senior  location  until  it  passes 
wholly  beyond  its  side  line ;  and  the  extralateral 
rights  are  to  be  fixed  on  that  basis.  St.  liOuis 
Min.  &  Mill.  Co.  V.  Montana  Min.  Co.  44  C.  C.  A. 
120.  104  Fed.  664. 

When  claims  parallel  to  each  other  are  located 
along  the  course  of  a  lode  or  ledge,  and  each 
has  within  Its  surface  a  part  of  the  width  of 
the  apex,  the  senior  location  takes  the  whole 
width,  and  the  Junior  location  has  no  right  to 
follow  the  vein  on  its  dip.  Bunker  Hill  &  S. 
Min.  &  Concentrating  Co.  v.  Empire  State-Idaho 
Min.  &  Developing  Co.  106  Fed.  471. 

The  respective  rights  of  the  owners  of  veins 
which  unite  on  their  dip  are  determined  by  the 
provision  of  §  2336,  U.  S.  Rev.  Stat.,  that  where 
two  or  more  veins  unite  the  oldest  or  prior  lo- 
cation shall  take  the  vein  below  the  point  of 
union,  including  all  the  space  of  Intersection. 
Lee  V.  Stahl,  13  Colo.  174,  22  Pac.  436. 

That  provision  was  applied  in  the  case  of  Lit- 
tle Josephine  Min.  Co.  v.  Fuilerton,  7  C.  C.  A. 
340,  19  U.  S.  App.  190,  58  Fed.  521.  In  that 
case  the  plaintiff  owned  two  mining  claims,  the 
veins  of  which  united  l>elow  the  surface,  and  at 
a  greater  depth  united  in  a  vein  of  defendant's 
claim,  which  was  north  of  the  plalntlfTs  claim, 
at  a  point  between  the  vertical  plane  of  the  de- 
fendant's claim  and  the  northernmost  of  the 
plaintiff's  claims.  The  northernmost  of  the 
plaintiff's  claims  was  located  before  either  of 
the  other  claims,  and  the  case  In  effect  holds 
that  under  §  2336,  U.  S.  Rev.  Stat.,  the  plain- 
tiff was  entitled  to  all  the  mineral  in  the  united 
vein  below  the  point  of  union  with  the  defend- 
ant's vein,  irrespective  of  the  question  of  pri- 
ority of  location  as  between  the  middle  vein 
and  the  defendant's  vein. 

Where  two  veins  apexing  in  different  claims 
unite  in  their  dip  within  the  surface  lines,  ex- 
tended down  vertically,  of  a  third  claim,  the 
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the  incidents  of  ownership  and  possession 
at  common  law."  Doe  v.  Waterloo  Min.  Co. 
54  Fed.  935;  Leadville  Min.  Go.  v.  Fitz- 
yeraldy  4  Morrison  Min.  Rep.  385,  Fed.  Cas. 
No.  8,158. 

The  passage  quoted  from  the  opinion  of 
Judge  Ross  in  Doe  v.  Waterloo  Min.  Co,  54 
Fed.  935,  is  directly  in  accord  with  the  view 
expressed  by  the  supreme  court  of  Dakota 
in  Duggan  v.  Davey,  4  Dak.  110,  26  N.  W. 
887,  as  well  as  with  the  result  of  King  v. 
Amy  d  8.  Consol.  Min.  Co.  152  U.  S.  222,  38 
L.  ed.  419,  14  Sup.  Ct.  Rep.  510.  In  the 
latter  case  the  defendant  was  the  owner  of 
the  Amy  claim.  The  plaintiff  and  the  de- 
fendant were  tenants  in  common  in  the 
Nonconsolidated  claim,  having  a  common 
boundary  with  the  Amy  on  the  north.  The 
apex  of  '  e  vein  in  the  Amy  crossed  both 
side  lined  and  passed  into  the  Nonconsoli- 


dated across  the  common  boundary.  The 
defendant  had  taken  a  large  amount  of  ore 
from  within  that  portion  of  the  Nonconsoli- 
dated east  of  a  plane  passing  downward 
through  a  line  parallel  with  the  end  lines 
of  the  Amy  at  the  point  where  the  vein 
passed  into  the  Nonconsolidated.  This 
court  (9  Mont.  543,  24  Pac.  200)  held  that 
this  ore  belonged  to  the  defendant  by  virtue 
of  its  ri^ht  to  follow  the  vein  on  its  dip 
toward  the  north.  Upon  appeal  the  Su- 
preme CJourt  of  the  United  States  reversed 
the  judgment  of  this  court,  holding  that  tlie 
side  lines  of  the  Amy  were  its  end  lines, 
that  the  extralateral  rights  of  the  defendant 
towards  the  north  were  limited  by  the  ver- 
tical plane  of  the  north  side  line,  and  tliat 
the  plaintiff,  in  addition  to  a  decree  of  parti- 
tion demanded  as  the  principal  relief,  was 
entitled  to  an  accounting  for    the    ores    in 


owner  of  the  latter  claim  cannot  contest  the 
right  of  the  owner  of  one  of  such  claims  to  fol- 
low the  vein  on  its  dip,  upon  the  ground  that 
the  other  claim  was  the  senior.  Roxanna  Gold 
Min.  &  Tunneling  Co.  v.  Cone,  100  Fed.  168. 

See  also  note  to  Calhoun  Gold  Min.  Co.  v. 
AJax  Gold  Min.  Co.  (Colo.)  50  L.  R.  A.  209. 

VIII.  Uniting  interests;  laying  lines  of  junior, 
upon  senior,  location. 

Defendants  cannot,  after  the  commencement 
of  an  action  of  ejectment,  unite  several  of  their 
claims,  each  having  a  portion  of  the  outcrop, 
for  the  purpose  of  asserting  the  right  to  follow 
a  vein  on  its  dip,  when  such  right  does  not  ex- 
ist within  the  claims  considered  separately ;  but 
where  the  defendants  prior  to  the  alleged  tres- 
pass had  treated  their  claims  as  an  entirety,  and 
prosecuted  work  on  them  as  a  system  of  the 
development  of  the  whole,  the  several  claims 
may  be  r^arded  as  one  for  the  purposes  of  the 
case.     Cheesman  v.  Shreeve,  40  Fed.  787. 

It  is  immaterial,  so  far  as  affects  the  right 
of  defendant  to  follow  a  vein  on  Its  dip  beyond 
the  side  lines  of  his  claim,  that  one  end  of  the 
claim  as  originally  located  has  been  adjudged  by 
the  court  to  belong  to  a  contesting  claimant, 
if  It  appears  that  prior  to  the  alleged  trespass 
«3uch  contestant  quitclaimed  his  interest  to  the 
defendant,  and  the  latter  has  since  held  and 
claimed  the  same  as  one  entire  claim.    Ibid. 

The  lines  of  a  Junior  lode  location  may  be 
laid  within,  upon,  or  across  the  surface  of  a 
valid  senior  location  for  the  purpose  of  defining 
for,  or  securing  to,  such  Junior  location  under- 
ground or  extralateral  rights  not  in  conflict 
with  any  rights  of  the  senior  location.  Del 
Monte  MJn.  A,  Mill.  Co.  v.  Last  Chance  Min.  & 
Mill.  Co.  171  U.  B.  55,  43  L.  ed.  72,  18  Sup.  Ct. 
Rep.  895. 

So,  also,  the  circuit  court  of  appeals  holds  in 
Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  v. 
Empire  State-Idaho  Min.  &  Developing  Co.  109 
BVd.  D38,  that  a  Junior  locator  has  the  right  to 
so  lay  the  lines  of  his  claim  in  the  absence  of 
any  objection  on  the  part  of  the  owner  of  the 
senior  location. 

It  does  not  appear  in  either  of  these  cases 
that  the  senior  location  had  been  patented  before 
the  Junior  location  was  made.  The  Secretary  of 
the  Interior,  however,  in  Hldee  Gold  Min.  Co.  80 
L.  Dec.  420,  holds  that  the  lines  of  a  lode  mining 
claim  may  be  laid  within,  upon,  or  across  the 
surface  of  patented  lode  mining  claims  for  the 
purpose  of  claiming  the  free  and  unappropriated 
ground  within  such  lines  and  the  veins  apexlng 
in  such  ground,  and  of  defining  and  securing  ex- 
63  L*  Rm  A* 


tralateral  underground'  rights  upon  all  such 
veins,  where  the  lines  are  established  openly  and 
peaceably. 

Reatty,  D.  J.,  in  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  V.  Empire  State-Idaho  Min.  & 
Developinpf  Co.  IOC  Fed.  471,  was  inclined  to 
doubt,  as  an  original  proposition,  the  right  of  a 
Junior  locator  to  place  any  of  his  stakes  or  lines 
upon  another  claim,  especially  where  the  latter 
claim  has  been  patented,  but  admitted  that  such 
right  was  established  by  the  authorities. 

The  right  of  the  Junior  locator  to  lay  hie  lines 
on  a  prior  location  which  has  already  been  pat- 
ented was  also  questioned  in  State  ew  rel. 
Anaconda  Copper  Min.  Co.  v.  Second  Judicial 
Dist.  Ct.  (Mont.)  65  Pac.  1020.  The  point, 
however,  was  not  decided,  as  the  real  question 
in  the  case  was  as  to  the  extent  of  the  rights 
of  the  Junior  locator,  conceding  that  he  might 
lay  his  lines  on  the  senior  location.  The  opin- 
ion in  this  case  points  out  that  the  reasoning  in 
Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance  Min. 
&  Mill.  Co.  171  U.  S.  55,  43  L.  ed.  72,  18  Sup. 
Ct.  Rep.  895,  supra,  applies  rather  to  unpat- 
ented, than  to  patented,  locations. 

Bunker  Hill  &  S.  Min.  &  Concentrating  Co.  v. 
Empire  State-Idaho  Min.  &  Developing  Co.  109 
Fed.  538,  supra,  holds  that  the  issuance  of  a  pat- 
ent to  the  Junior  location  covering  a  part  of 
the  senior  location  defeats  the  rights  of  the 
senior  locator  with  respect  to  the  overlap,  In 
the  absence  of  any  contest  of  the  application, 
and  confers  upon  the  Junior  locator  both  the 
surface  and  extralateral  rights  appertaining  to 
such  overlap.  In  this  case  the  plalntiflTs  lo- 
cation overlapped  on  two  of  the  defendant's  lo- 
cations. The  plaintiff's  location  was  subsequent 
to  one  of  the  defendant's  locations  and  prior 
to  the  other.  The  effect  of  the  holding  last  re- 
ferred to  was  to  give  to  defendant,  by  virtue 
of  its  last  location,  dip  rights  which  would  oth- 
erwise have  belonged  to  the  plaintilf. 

The  court  In  Del  Monte  Min.  &  Mill.  Co.  v. 
Last  Chance  Min.  &  Mill.  Co.  171  U.  S.  55.  43  L. 
ed.  72,  18  Sup.  Ct.  Bep.  895,  did  not  undertake 
to  decide  as  to  the  full  extent  of  the  rights  on 
the  dip  A'hich  the  Junior  locator  would  acquire 
in  the  case  of  overlapping  claims,  and  Intimated 
that,  perhaps,  his  right  to  follow  the  dip  would 
be  limited  by  a  plane,  parallel  with  the  end 
lines,  let  fall  from  the  point  where  the  apex  en- 
tered the  overlap,  notwithstanding  that  there 
might  be  a  portion  of  toe  dip  between  that  plane 
and  the  plane  of  the  end  line  laid  within  the 
lines  of  the  senior  location,  that  did  not  belong 
to  the  senior  location ;  in  other  words,  that  the 
Junior  locator's  right  on  the  dip  wonld  be  lim- 
ited to  the  length  of  vein  within  the  surface 


503 


Montana  Supreme  Couut. 


Maji., 


controversy.  By  reference  to  the  diagram  in 
the  opinion  in  9  Mont.  569,  24  Pac.  201,  it 
will  be  seen  that  the  apex  of  the  part  of  the 
vein  to  which  the  ore  in  controversy  be- 
longed was  not  in  the  Nonconsolidated,  but 
in  the  Amy,  clain);  and  upon  no  other  the- 
ory can  the  judgment  of  the  Supreme  Court 
of  tlie  United  States  be  justified  than  that 
the  owners  of  the  Nonconsolidated  were  en- 
titled to  the  ore  by  virtue  of  their  common- 
law  right  under  their  patent.  The  same 
may  be  said  of  the  re-sult  of  the  judgment 
in  Iron  Silver  Min,  Co.  v.  Elgin  Min.  d 
Smelting  Co.  118  U.  S.  190,  30  L.  ed.  98,  6 
Sup.  Ct.  Rep.  1177,  where  similar  conditions 
existed  as  to  the  apex  of  the  ore  in  contro- 
versy. 


Under  the  provisions  of  the  statute,  as 
they  have  been  construed  by  these  and  the 
other  cases  heretofore  cited,  it  is  only  the 
locator,  or  his  successor,  or  a  patentee,  who 
has  any  right  to  follow  a  vein  into  the 
boundaries  of  an  adjoining  owner;  and  the 
latter,  holding  under  a  location  or  patent, 
is  prima  facie  entitled  to  everything  beneath 
his  surface.  He  may  assert  this  prima  facie 
title  to  prevent  intrusion  by  anyone  who 
cannot  show  that  he  comes  wiih  the  right 
acquired  by  a  compliance  with  the  provi- 
sions of  the  statute.  This  conclusion  ia 
also  in  accord  ^vith  the  spirit  of  all  the  stat- 
utes regulating  the  disposition  of  the  pub- 
lic lands,  which  make  it  manifest  that  it  is 
the  policy  of  the  government  to  grant  every 


of  the  territory  patented  to  him  (i.  e.,  territory 
not  within  the  senior  location)/ 

The  circuit  court  In  Bunker  Hill  &  S.  Mln.  ft 
Concentrating  Co.  v.  Empire  State-Idaho  Mln.  ft 
Developing  Co.  108  Fed.  189,  took  the  position 
that  in  determining  the  extralateral  rights  of 
the  Junior  locator,  In  case  of  a  conflict,  the  prin- 
ciple that  a  locator  can  have  no  greater  length 
along  the  course  of  the  ledge  beneath  the 
surface  than  he  has  along  the  apex  la  con- 
trolling. In  that  case  the  Stemwtnder,  which 
was  the  junior  location,  was  In  the  form 
of  a  parallelogram.  The  end  lines  of  the  Emma, 
thr  senior  location,  converged  In  the  direction 
of  the  dip,  and  the  Emma  was  so  located  that 
it  included  all  that  part  of  the  apex  of  the  vein 
within  the  lines  of  the  Stemwlnder,  that  lay  to 
the  north  of  the  Emma's  south  end  line.  Th9 
Stemwlnder's  apex  rights  therefore  terminated 
at  the  point  where  the  Emma's  south  end  line 
crossed  its  surface.  There  was,  however,  a  tri- 
angular portion  of  the  Stemwlnder  that  lay 
north  of,  and  entirely  outside  of,  the  Emma. 
This  triangular  portion,  however,  contained  no 
part  of  the  apex.  Under  the  influence  of  the 
principle  referred  to,  the  circuit  court  held  that 
thp  extralateral  rights  of  the  Stemwlnder  were 
limited. on  the  north  by  the  plane  of  the  south 
end  line  of  the  Emma  extended  In  its  own  di- 
rection until  it  met  the  plane  of  the  Stemwlnd- 
er's  south  end  line  extended  in  Its  own  direc- 
tion. As  already  stated,  the  end  lines  of  the 
Emma  converged  in  the  direction  of  the  dip, 
and  therefore  Its  extralateral  rights  were  lim- 
ited to  a  triangular  section  of  ground  the  base 
of  which  was  the  Emma's  side  line  and  the  apex 
of  which  was  the  point  where  the  end  lines,  ex- 
tended, met.  There  was  therefore  left  to  the 
north  of  the  plane  of  the  Emma*8  south  line, 
and  between  the  end  line  planes  of  the  Stem- 
winder,  a  portion  of  the  dip  of  the  vein  that  did 
not  belong  to  the  Emma.  The  effect  of  the  de- 
cision of  the  circuit  court  was  to  deny  the  right 
of  the  Stemwlnder  to  this  portion  of  the  dip, 
notwithstanding  that  it  fell  between  the  end- 
line  planes  of  that  location  and  could  not  be 
claimed  by  the  Emma. 

When  the  case  reached  the  court  of  appeals, 
however,  that  court  held  (109  Fed.  538)  that, 
but  for  the  fact,  already  alluded  to,  that  the 
Stemwlnder  had  lost  part  of  its  dip  right  by  the 
subsequent  location  of  another  claim  In  conflict 
with  it,  that  dip  right  would  have  embraced  all 
between  the  planes  of  the  Stemwinder's  end 
lines,  excepting  only  so  much  thereof  as  be- 
lon2;ed  to  the  Emma. 

Stnte  ex  rel.  Anaconda  Copper  Mln.  Co.  v. 
Second  Judicial  Disf.  Ct.  (Mont.)  65  Pac.  1020, 
lnrolv»»d  the  question  of  the  title  to  the  ore  bod- 
ies within  the  angle  between  the  west  end  line 
of  the  St.  Lawrence  and  the  east  end  line  of 
the  Anaconda.  These  two  end  lines  diverged 
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from  each  other  In  the  direction  of  the  dip  of 
vein  south,  and  left  a  strip  of  ground,  widening 
toward  the  south,  which  could  not  be  reached 
by  followlJig  the  dip  from  either  of  these  loca- 
tions. The  ooint  of  this  angle  was  within  the 
lines  of  a  Junior  location,  the  Copper  Trust,  on 
the  same  vein,  and  the  planes  of  the  end  lines 
of  that  location,  extended  southerly  Indefinitely, 
would  embrace  the  entire  strip.  This  strip, 
however,  was  also  covered  by  senior  locations 
made  on  other  veins,  and  therefore  the  Copper 
Trust  could  not  claim  title  to  that  portion  of 
the  surface  of  the  strip  that  fell  within  Its  lines. 
The  only  part  of  the  Copper  Trust  that  did  not 
conflict  with  a  senior  location  was  so  situated 
that  there  was  no  continuous  connection  be- 
tween the  ore  therein  and  the  ore  In  the  space 
In  question,  \^lthout  passing  through  a  portion 
of  the  dip  that,  concedcdly,  belonged  to  senior 
locations.  This  fact  seems  to  distinguish  the 
case  from  Bunker  Hill  ft  S.  Min.  ft  Concentrat- 
ing Co.  V.  Empire  State-Idaho  Min.  &  Developing 
Co.  109  Fed.  538,  where  no  such  situation  ex- 
isted. It  was  held,  and  apparently  conceded, 
that.  In  view  of  the  situation,  the  Copper  Trust 
could  not  claim  title  to  the  ore  In  the  space  In 
question  by  virtue  of  Its  right  to  follow  the  vein 
from  that  part  of  its  surface  not  In  conflict  with 
any  of  the  senior  locations.  The  court  also  held 
that  the  Copper  Trust  could  not  establish  its 
title  to  the  ore  in  question  upon  the  ground 
that  it  did  not  belong  to  the  owners  of  any  of 
the  senior  locations  with  which  the  Copper 
Trust  was  in  conflict  and  was  therefore  appro- 
priated by  the  Copper  Trust.  One  of  the 
grounds  of  this  decision,  which  Is  discussed  in 
XII.  infra f  is  that,  prima  facie,  the  title  to 
the  ore  bodies  was  in  the  senior  loca- 
tions to  the  south,  notwithstanding  that  they 
had  none  of  the  apex  of  the  vein  to  which  the 
ore  bodies  appertained.  But  the  court  also  took 
the  position,  apparently  as  an  independent 
ground  for  Its  decision,  that  a  Junior  locator 
cannot,  by  laying  his  lines  upon  or  across  a 
senior  location,  acquire  any  underground  rights 
beneath  the  surface  of  the  senior  location. 

IX.  The  right  <u  alfected  5y  oontraot. 

Where,  in  pursuance  of  a  decree  for  specific 
performance  of  a  contract,  made  for  the  purpose 
of  compromising  a  dispute  between  the  owners 
of  adjacent  claims,  one  of  them  conveys  a  80- 
foot  strip  by  metes  and  bounds  along  his  end 
line,  "together  with  all  the  mineral  therein  con- 
tained, together  with  all  the  dips,  spurs,  and 
angles,  and  also  all  the  metals,  ores,  gold  and 
silver  bearing  quartz  rock,  and  earth  therein,** 
etc.,  the  conveyance  does  not  defeat  the  grant- 
or's right  to  follow  the  vein  on  Its  dip  under- 
neath the  strip  so  described.  Montana  Mln.  Co. 
V.  St.  Louis  Min.  ft  MiU.  Co.  42  C.  C.  A.  416,  102 
Fed.  430. 
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right  therein,  except  where  express  reserva- 
tion is  made.  Appellants  cite  and  rely 
upon  Montana  Co.  v.  Clark,  42  Fed.  626,  and 
JJriscoll  V.  Dumcoody,  7  Mont,  394,  16  Pac. 
726,  as  conclusive  of  their  contention.  It 
as  true  that  in  Montana  Co.  v.  Clark,  Judge 
Knowles  reach «^  a  conclusion  directly  con- 
trary to  that  here  stated;  but  that  case  is 
•contrary  to  all  the  authorities  so  far  as  we 
are  advised,  and  does  not  meet  with  our  ap- 
proval. The  case  of  DHscoll  v.  Dumcoody 
is  not  pertinent,  as  it  does  not  deal  with 
any  phase  of  the  question  involved  in  the 
case  at  bar. 

The  hearing  in  the  court  below  was  upon 
oral  evidence  and  affidavits.     Objection  was 


made  by  appellants  to  the  introduction  of 
two  of  the  fUffidavits  offered  by  plaintiff,  on 
the  ground  that  they  were  immaterial  and 
incompetent.  The  objection  was  overruled. 
Appellants  allege  error.  We  have  examined 
the  aHidavits  in  question,  and  conclude  that 
the  court  committed  no  prejudicial  error  in 
admitting  and  considering  them.  One  of 
them  was  immaterial;  but  it  is  apparent 
that,  if  it  had  been  excluded,  the  result 
would  not  have  been  different. 

The    order  of   the  district   court   is  af- 
firmed. 

PiKott  and  l£ilbi&nft»  JJ.,  concur. 


In  Boston  &  M.  Consol.  Copper  &  Silver  MIn. 
-Co.  V.  Montana  Ore-Purchanlng  Co.  80  Fed.  621), 
it  was  held  that  where  a  portion  of  a  mining 
<rlnim  is  sold  the  rights,  inter  se,  of  the  owners 
■of  tilt  respective  portions  to  follow  the  dip  are 
to  be  determined  by  reference  to  the  divisiofl 
line  as  described  in  the  conveyance,  although  it 
is  nor  parallel  with  the  end  lines. 

In  Butte  &  B.  Min.  Co.  v.  Socl^t6  Anonyme 
des  Mines,  2:*.  Mont.  177,  58  Pac.  111.  the  ques- 
tion as  to  whether,  when  a  claim  is  divided,  the 
rights  of  the  owners  of  the  respective  portions 
to  follow  the  dip  are  to  be  determined  by  ref- 
erence to  the  dividing  line  which  they  actually 
make,  or  by  reference  to  a  line  drawn  parallel 
with  the  end  lines  at  the  point  where  the  vein 
orosees  the  dividing  line,  was  mooted  but  not 
•decided.  'J'he  court  said,  however,  that  It  would 
«ave  some  confusion  if  the  rule  were  adopted 
thai  the  end  line  of  a  claim  should  determine 
the  limits  on  the  dip  of  the  vein  taken  at  any 
point  along  the  vein,  so  that  a  purchaser  of  a 
portion  of  a  claim  would  acquire  so  much  of  a 
vein  on  its  dip  as  he  has  at  the  surface,  the 
limits  on  the  dip  to  be  fixed  by  the  course  of 
the  true  end  lines  of  the  claim  from  which  the 
portion  was  conveyed. 

When  the  parties  to  adjoining  claims  on  the 
same  location  agree  upon  a  dividing  line  upon 
the  surface  at  a  given  point  or  for  a  given 
distance,  that  line  must  be  extended  along  the 
dip  of  the  vein  or  lode  so  far  as  that  goes. 
Eureka  Consol.  Min.  Co.  v.  Richmond  Consol. 
Min.  Co.  4  Sawy.  302.  P^ed.  Cas.  No.  4,548,  Af- 
firmed in  103  U.  &.  830,  26  L.  ed.  557. 

X.  Degree  of  dip. 

That  the  Inclination  of  a  vein  in  Its  departure 
from  the  vertical  course  Is  more  than  45  de- 
grees does  not  deprive  it  of  the  character  of  a 
vein  which  departs  from  the  perpendicular 
within  the  provision  of  i  2322,  U.  S.  Rev.  Stat., 
with  respect  to  the  right  to  follow  a  vein  In 
Us  downward  course  though  it  departs  from  the 
•ide  lines.  Stevens  v.  Williams,  1  McCrary, 
480.  Fed.  Cas.  No.  13,414. 

The  contention  was  that  when  the  Inclina- 
tion was  more  than  45  degrees  from  the  verti- 
cal course  the  departure  was  not  from  the  per- 
pendicular but  from  a  horizontal  plane,  and 
therefore  it  was  not  within  the  terms  of  the  act. 
The  court,  however,  held  that  the  distinction 
was  a  mere  verbal  one.     Ihid. 

If  a  vein  descends  from  the  plane  of  the  hori- 
zon, though  at  a  very  slight  angle,  it  is  to  be 
regarded  as  departing  from  the  perpendicular 
within  the  meaning  of  JS  2322,  U.  S.  Rev.  Stat., 
and  it  may  be  followed  on  the  dip.  Leadville 
.Min.  Co.  V.  Fitzgerald,  4  Morrison  Min.  Rep. 
380,  Fed.  Cas.  No.  8,158. 

XI.  Right  as  to  viHns  other  than  discovery  vein. 

The  end  lines  of  the  original  vein  or  lode  on 
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which  a  claim  Is  located  are  to  be  treated  as 
the  end  lines  of  all  other  veins  fo^ind  within 
the  surface  t>oundary,  for  the  purposes  of  de- 
termining the  limits  of  the  right  to  follow  such 
veins  on  their  dip.  irrespective  of  whether  they 
actually  cross  those  end  lines  or  not.  Walrath 
V.  Champion  Min.  Co.  171  U.  S.  203.  43  L.  ed. 
170,  18  Sup.  Ct.  Rep.  000,  Affirming  19  C.  C.  A. 
323,  44  U.  S.  App.  201.  72  Fed.  978,  which 
modified  and  affirmed  63  Fed.  552.  This  case 
concerns  the  limits  of  the  right  to  follow,  on  its 
dip,  a  vein  or  lode  which  apexed  within  the 
lines  of  the  Providence  mine  location,  patented 
prior  to  the  act  of  1872,  but  which  was  not  the 
original  lode  on  which  that  claim  was  located. 
The  two  lodes  did  not  cross  the  same  line  in 
passing  out  of  the  location,  but  respectively 
crossed  lines  which  Joined  each  other  at  an  ob- 
tuse angle.  When  the  case  was  before  the  cir- 
cuit court  (63  Fed.  552),  that  court  took  sub- 
stantially the  view  subsequently  adopted  by  the 
Supreme  Court,  but  h^ld  that  the  extralateral 
rights  should  be  bounded  by  a  vertical  plane 
drawn  through  the  line  actually  crossed  by  the 
lode  In  question,  up  to  the  point  where  that  line 
Joined  the  line  crossed  by  the  discovery  lode 
(which  was  held  to  be  the  true  end  line  of  the 
location),  and  from  that  point,  by  a  vertical 
plane  drawn  through  the  latter  line  extended  in 
its  own  direction.  When  the  case  reached  the 
circuit  court  of  appeals,  the  decree  of  the  cir- 
cuit court  was  modified  by  eliminating  the  for- 
mer plane  as  a  boundary  and  making  the  bound- 
ary a  vertical  plane  drawn  through  the  true  end 
line  extended  in  Its  own  direction :  and  the  de- 
cree, as  so  modified,  was  affirmed  by  the  Su- 
preme Court.  It  appears,  from  the  reports  of 
the  case  both  in  the  circuit  court  of  appeals  and 
in  the  Supreme  Court,  that  the  (Champion  Min- 
ing Company,  which  was  the  appellee  in  the 
former  court  and  the  defendant  In  error  in  the 
latter  court,  contended  that  extralateral  rights 
should  be  bounded  by  a  vertical  plane,  parallel 
with  the  true  end  line  crossed  by  the  discovery 
lode,  let  fall  at  the  point  where  the  other  lode 
passed  out  of  the  claim.  The  adoption  of  such 
plane  as  a  boundary  would  have  confined  the 
extralateral  rights  within  narrower  limits  than 
were  dxed  by  the  courts.  Their  decisions  seem 
to  involve  a  repudiation  of  the  boundary  so  con- 
tended for;  but  as  the  Champion  Company  was 
apparently  satlsfled  with  the  decisions,  it  may 
be  that  the  courts  did  not  give  the  contention 
the  consideration  it  would  otherwise  have  re- 
ceived. There  appears  to  be  some  reason  to  rec- 
ommend the  theory  of  this  contention.  It 
would  seem  that  the  adoption  of  the  plane  fixed 
by  the  courts  as  a  boundary  might  result  in  giv- 
ing the  locator  a  greater  length  of  vein  on  Its 
dip  than  he  bus  on  th^  apex.  Indeed  that  seems 
to  have  been  the  result  In  the  case  under  dis- 
cussion. Again,  it  Is  difficult  to  understand 
exactly  how  the  rule  adopted  could  be  applied 
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in  case  tLe  location  were  In  the  form  of  a  par- 
allelogram and  the  apex  of  the  lode  In  question 
passed  out  of  a  side  line  aod  continued  Indefi- 
nitely on  its  strike  between  end-llnc  planes. 

It  is  a  well-settled  proposition  that  a  mining 
claim  can  have  but  two  end  lines,  and  that, 
end  lines  havlug  been  once  established,  they  be- 
come end  lines  for  all  Teins  found  within  the 
surface  boundaries.  St.  Louis  Min.  &  Mill.  Co. 
T.  Montana  Min.  Co.  44  C.  C.  A.  120,  104  Fed. 
664. 

Cosmopolitan  Min.  Co.  t.  Foote,  101  Fed.  618, 
applies  the  rule  that  the  extralateral  rights  with 
respect  to  all  veins  within  the  surface  lines  of 
a  claim  are  to  be  determined  with  reference  to 
the  end  lines  of  the  discovery  lode,  to  a  case 
where  the  c^^alm  was  located  across  Instead  of 
along  the  discovery  lode,  in  consequence  of 
which  the  located  side  lines  became  end  lines 
and  vice  versa.  The  court  held  that  there  were 
no  extralateral  rights  appertaining  to  a  lode 
that  ran  transversely  to  the  discovery  lode,  and 
which  dipped  underneath  one  of  the  located  side 
lines. 

XII.  Title  to  ore  bodies  that  apew  Iteyond  claim, 
when  adverse  party  cannot  follow  dip. 

There  seems  to  be  no  question  under  the  au- 
thorities that,  prima  facie,  the  owner  of  a  lode 
mining  claim  owns  all  the  mineral  within  his 
surface  lines  extended  downward,  vertically. 
The  only  question  is  as  to  the  extent  of  this 
prima  facie  case,  and  as  to  when  It  is  over- 
come. The  principal  case  evidently  takes  the 
view  that  this  prima  facie  case  survives  proof  of 
the  fact  that  the  ore  body  in  question  belongs 
to  a  vein  apexing  without  those  lines,  unless 
the  adverse  party  also  establishes  his  title  to 
It  by  virtue  of  his  right  to  follow  his  vein  on 
its  dip.  On  the  other  hand,  the  cases  that  are 
opposed  to  the  principal  case  on  the  point  in 
question  seem  to  take  the  view  that  the  prima 
facie  case  rests  upon  the  presumption  that  the 
ore  body  belongs  to  a  vein  apexing  within  the 
surface  lines,  or  at  least  that  it  does  not  be- 
long to  a  vein  apexing  outside  of  them,  and  that 
the  presumption,  and  therefore  the  prima  facie 
case  as  to  ownership,  fails  when  it  appears, 
as  a  matter  of  fact,  that  it  belongs  to  a  vein 
that  apexes  outside  those  lines,  even  if  the  ad- 
verse party  establishes  no  title  thereto  In  him- 
self. It  Is  apparent,  therefore,  thitt  in  draw- 
ing Inferences  as  to  the  question  of  actual  own- 
ership by  the  party  within  whose  lines  the  ore 
body  Is  found,  from  the  cases  that  declare  he  Is 
the  prima  facie  owner,  it  Is  important  to  bear 
in  mind  the  facts  before  the  court.  In  the 
principal  cii^se  the  facts  required  the  court,  If 
It  was  to  allow  the  plaintiff  to  recover,  to  take 
the  first-mentioned  view  of  the  prima  facie  case, 
since  It  appeared  that  the  ore  body  belonged  to 
a  vein  that  apexed  outside  the  limits  of  his 
claim :  and  that  fact  alone  would.  In  the  second 
view,  have  been  fatal  to  his  prima  facie  case. 
In  some  of  the  cases  that  support  the  doctrine  of 
the  principal  case  the  adoption  of  the  second 
view  would  have  sufficed  to  sustain  the  decision, 
since  there  was  nothing  to  show  that  the  ore 
body  belonged  to  a  vein  apexing  outside  the 
lines  of  the  claim,  and  therefore  nothing  to  over- 
come the  presumption  upon  which,  according 
to  this  view,  the  prima  facie  case  rests. 

The  opinion  In  Duggan  v.  Davey,  4  Dak.  110, 
26  N.  W.  887,  seems  to  support  the  position  of 
the  principal  case,  although  it  Is  not  apparent 
from  the  facts  as  there  stated  why  It  was  nec- 
essary to  go  to  that  extent.  The  point  arose  on 
an  assignment  of  error  to  the  refusal  of  the  trial 
court  to  grant  defendant's  motion  for  a  non- 
suit. The  action  was  by  the  owner  of  the  claim 
within  whose  surface  lines  extended  downward 
the  ore  In  question  was  included,  to  restrain  the 
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defendant  from  entering  the  lines  of  that  claim 
and  removing  certain  ore  bodies  therefrom. 
The  action  of  the  lower  court  in  denying  the 
motion  was  sustained,  but  it  did  not  appear, 
as  it  did  In  the  principal  case,  that  the  ore  body 
in  question  belonged  to  a  vein  apexing  without 
the  plaintlfT's  claim.  That  being  the  case,  the 
suggestion  just  made,  to  the  effect  that  the 
adoption  of  the  second  view  of  the  prima  facie 
case  would  have  sufficed,  would  seem  to  be  ap- 
plicable. The  same  is  true  of  the  case  of  Doe 
V.  Waterloo  Min.  Co.  54  Fed.  &35  (an  action  to 
enjoin  defendant  from  entering  under  the  com- 
plainant's claim),  where  the  court  held  that 
the  complainant,  by  producing  a  certificate  of 
purchase  of  his  claim,  made  out  a  prima  facie 
case,  and  that  the  burden  was  on  the  defendant 
to  Justify  its  entry  by  showing  the  facts  essen- 
tial to  Its  right  under  the  statute  to  follow  a 
vein  apexing  within  Its  own  claim.  If  It  had 
been  merely  held  that  It  was  incumbent  on  .Qe- 
fendant  to  show  that  the  ore  body  belonged  to  a 
vein  apexing  outside  of  the  complainant's  lines. 
It  would  have  answered  all  the  purposes  of  the 
case,  but  it  is  clear  that  the  court  Intended  to 
go  the  full  length  of  the  position  now  assumed  In 
the  principal  case.  The  decision  of  the  prin- 
cipal case  on  this  point  has  been  followed  by 
the  subsequent  case  of  State  ex  rel.  Anaconda 
Copper  Min.   Co.  t.   Second  Judicial   Dlst.  Ct, 

1  Mont.)  65  Pac.  1020,  supra,  VIII.,  but  In  this 
case  a  decision  that  the  ore  bodies  in  questloD 
did  not  belong  to  the  Copper  Trust  would  seem 
to  have  answered  all  the  purposes  of  the  case, 
without  a  decision  that  they  belonged  to  the 
senior  locations  beneath  whose  surface  they 
were  found. 

In  Cheesman  ▼.  Sh reeve,  40  Fed.  787  (an  ac- 
tion of  ejectment  by  an  owner  of  a  mining  claim 
against  parties  seeking  to  justify  upon  the 
ground  that  they  were  following  the  dip  of  their 
own  vein),  Philips,  J.,  charged  the  jury  that  the 
plaintiffs  had  made  out  a  prima  facie  case  by 
proof  of  title  through  patent  and  subsequent 
conveyance,  and  that  the  verdict  must  be  for 
them  unless  defendants  fully  established  by  a 
preponderance  of  the  evidence  that  they  were 
owners  of  a  lode  mining  claim  located  and  held 
in  compliance  with  statutes  of  the  United  States 
and  the  state  of  Colorado,  enumerating  the 
requisites  of  a  valid  claim. 

The  burden  is  upon  the  defendant  in  an  ac- 
tion of  trespass,  who  justifies  upon  the  ground 
that  he  was  merely  following  his  vein  on  its 
dip  into  the  plaintifTs  claim,  to  show  by  a 
preponderance  of  the  evidence  that  the  ore 
which  he  extracted  beneath  the  surface  ground 
of  the  plaintiff's  claim  belonged  to  the  lode  or 
vein,  the  apex  of  which  Is  within  the  surface 
lines  of  his  own  claim.  Carson  City  Gold  ft 
Sliver  Min.  Co.  v.  North  Star  Min.  Co.  28  C.  C. 
A.  333.  48  U.  S.  App.  724.  83  Fed.  658.  Affirm- 
ing 73  Fed.  597 ;  certiorari  denied  in  171  U.  S. 
687,  18  Sup.  Ct.  Kep.  940. 

The  Introduction  of  a  patent  by  plaintiff  In 
an  action  of  ejectment  for  a  mining  claim  es- 
tablishes a  prima  facie  right  to  all  mineral 
found  within  the  surface  lines  extended  down- 
ward, and  if  the  defendants  rely  upon  a  claim 
of  the  right  to  follow  a  vein  Into  the  territory 
included  within  the  side  lines  of  plaintiff's  clalm^ 
they  have  the  burden  of  proving  such  right. 
Iron  Sliver  Min.  Co.  v.  Campbell,  17  Colo.  267, 
29  Pac.  513. 

In  Gilpin  V.  Sierra  Nevada  Consol.  Min.  Co. 

2  Idaho,  662.  23  Pac.  547,  1014,  the  court  re- 
versed an  order  denying  an  injunction  sought 
by  plaintiff,  within  whose  lines  the  disputed 
ground  lay,  to  restrain  the  removal  of  ore  by  de- 
fondanr.who  claimed  the  same  by  virtue  of  aright 
to  follow  the  dip  of  a  vein  apexing  within  its  lo- 
cation. The  court  sustained  the  plalntlfTsconten- 
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tlon  that  **wherever  the  apex  of  this  vein  may 
be.  or  if  it  has  no  apex  at  ail,  but  is  simply  a 
blanket  vein,  if  its  aQex  be  not  between  the  de- 
fendant's side  lines,  the  defendant  has  no  right 
to  follow  it  into  the  plaintiff's  grounds,  or  with- 
in the  boundaries  of  the  claims  of  which  the 
plaintiff  is  in  possession." 

When  the  defendant  in  action  of  ejectment, 
notwithstanding  the  prima  facie  case  by  plain- 
tiff's proof  of  title  to  the  surface  of  the  claim 
in  which  the  ore  body  is  found,  seeks  to  estab- 
lish a  right  to  reach  the  same  by  following  a 
vein  on  its  dip  from  his  own  claim,  be  has  the 
burden  of  proving  the  existence  of  such  state  of 
facts  as  gives  him  such  right  under  the  stat* 
ute.  Bell  y.  Skilllcorn,  6  N.  M.  399,  28  Pac. 
7G8. 

It  Is  not  clear  In  the  five  cases  last  cited  that 
the  courts  Intended  to  go  as  far  as  the  princi- 
pal cas^,  even  by  way  of  obiter  dicta.  It  is 
true  that  they  say,  in  effect,  that  the  burden  of 
proof  is  upon  the  defendant  to  prove  the  facts 
essential  to  his  right  to  follow  his  vein  on  its 
dip  into  the  plaintiff's  claim,  but  the  statement 
as  to  the  burden  resting  upon  the  defendant 
may  have  been  put  in  this  form  simply  because 
in  each  of  these  cases  the  only  real  point  In 
controversy  was  as  to  the  Identity  of  the  ore 
body  in  question  as  a  part  of  the  vein  apexing 
within  the  defendant's  claim,  and  If  he  failed 
in  establishing  such  identity  the  case  would  be 
left  without  proof  that  the  ore  body  belonged  to 
a  vein  apexing  without  plaintiff's  lines.  There- 
fore, as  a  practical  matter,  it  was  necessary,  in 
either  view  of  the  prima  facie  case,  for  the  de- 
fendant to  establish  such  identity,  as  otherwise 
there  wouM  bo  nothing  to  overcome  the  pre- 
sumption that  the  ore  belonged  to  a  vein  apex- 
ing within  the  plaintiff's  claim.  At  any  rate, 
it  may  be  said  of  these  cases,  as  of  the  three 
cases  previously  cited,  that  it  was  not  necessary 
for  the  court  to  go  further  than  to  hold  that 
plaintiff,  by  establishing  title  to  the  surface,  had 
made  a  prima  facie  case  which,  in  the  absence 
of  proof  that  the  ore  body  belonged  to  a  vein 
apexing  outside  his  claim,  would  be  sufficient  to 
sustain  the  action.  It  is  further  to  be  said 
with  reference  to  Bell  v.  Skillicorn,  6  N.  M.  399, 
2S  Pac.  768,  that  the  point  under  discussion 
was  not  as  to  the  existence,  or  extent,  of  the 
prima  facie  case,  but,  assumling  that  plaintiff 
had  established  a  prima  facie  case,  whether  that 
shifted  the  burden  of  proof,  in  the  sense  that  it 
relieved  plaintiff  from  the  necessity  of  proving 
bis  case  by  a  preponderance  of  evidence. 

In  Stevens  v.  Gill,  1  Morrison  Min.  Rep.  676, 
Fed.  Cas.  No.  13,398  (an  action  of  ejectment  by 
a  lode  claimant,  seeking  to  follow  a  vein  on  its 
dip.  against  the  owner  of  an  adjoining  claim 
within  whose  lines  the  ore  body  in  question  was 
found),  the  court  charged  that  the  burden  was 
on  the  plaintiff  to  prove  his  right  of  action, 
not  only  because  he  was  the  plaintiff,  but  also 
because,  where  one  party  seeks  to  go  out  of  his 
own  territory  Into  that  claimed  by  another,  the 
burdeo  is  upon  him  to  show  his  right  to  do  so, — 
that  is,  he  must  prove  by  a  preponderance  of 
testimony  that  he  has  a  lode  within  his  own 
territory,  and  that  he  has  the  top  or  apex  of  it, 
in  order  to  go  out  of  his  own  territory  in  pur- 
suit of  that  lode. 

Inhere  Is  a  presumption  of  ownership  In  every 
locator  as  to  the  territory  covered  by  his  loca- 
tion, and,  within  his  own  lines,  he  is  to  be  re- 
garded as  the  owner  of  all  valuable  deposits, 
until  some  one  shall  show  by  preponderance  of 
testimony  that  such  deposits  belong  to  another 
lode  having  its  top  and  apex  elsewhere.  Lead- 
vllle  Min.  Co.  v.  ♦  Fitzgerald,  4  Morrison  Min. 
Bep.  380,  Fed.  Cas.  No.  8,158. 

The  burden  of  proof  is  upon  the  plaintiffs,  as 
they  are  holding  the  affirmative  in  the  action, 
to  show  by  a  preponderance  of  testimony  every 
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fact  which  is  necessary  to  support  a  finding  in 
their  favor;  that  is  to  say,  that  there  Is  a 
lode  In  their  ground,  and  that  they  have  the 
top  or  apex  of  It,  and  that  It  extends  In  well-de- 
fined boundaries  from  their  territory  Into  that  oF 
the  defendants.     Ibid. 

The  owner  of  a  mining  location  has  the  un- 
doubted right  to  say  to  one  claiming  the  right 
to  mine  ore  within  his  surface  lines  extended 
downward :  "Hands  off  of  any  and  everything 
within  my  surface  lines  extending  vertically 
downward  until  you  prove  that  you  are  working 
upon  and  following  a  vein  which  has  Its  apex 
within  your  surface  claim,  of  which  you  are  the 
owner."  Consolidated  Wyoming  Gold  Min.  Co. 
V.  Cliamplon  Min.  Co.  63  Fed.  540.     • 

In  each  of  the  three  cases  last  cited,  it  will  be 
observed,  the  owner  of  the  claim  within  whose 
lines  the  ore  body  was  found  was  the  defendant. 
He  could  therefore  Insist  that  the  plaintiff  es- 
tablish title  in  himself ;  and  it  was  not  neces- 
sary, in  order  to  defeat  the  action,  that  it 
should  appear  that  the  defendant  was  the  owner 
of  the  ore  body  in  question.  In  other  words.  In 
those  cases  the  plaintiff  was  obliged  to  rely  on 
the  strength  of  his  own  title  and  not  on  the 
weakness  of  defendant's. 

While,  as  Indicated  in  the  opinion  In  the  prin- 
cipal case,  the  application  of  the  doctrine  there 
adopted  seems  necessary  to  Justify  the  results 
reached  In  King  v.  Amy  &  S.  Consol.  Min.  Co. 
152  U.  S.  222,  38  L.  ed.  419,  14  Sup.  Ct.  Rep. 
510,  and  Iron  Silver  Min.  Co.  v.  Elgin  Min.  & 
Smelting  Co.  118  U.  S.  196,  30  L.  ed.  98.  6 
Sup.  Ct.  Rep.  1177,  no  question  as  to  this 
point,  seems  to  have  been  raised  In  either  case. 

Persons  entering  beneath  the  surface  within 
the  side  lines  of  another's  claim,  and  seeking  to 
mine  and  take  ore  therefrom,  are  prima  facie 
trespassers.     Cheesman  v.  Shreve,  37  Fed.  36. 

The  doctrine  that  the  owner  of  the  surface 
owns  all  beneath  it  until  it  is  shown  to  belong 
to  another  Is  only  applicable  when  there  is 
doubt  to  what  apex  an  underground  body  of 
ore  may  belong.  Bunker  Hill  &  S.  Min.  &  Con- 
centrating Co.  V.  Empire  State-Idaho  Min.  & 
Developing  Co.  106  Fed.  471. 

These  cases  are  neutral  as  to  the  point  in 
question,  viz.:  whether  the  prima  facie  case  is 
overcome  by  proof  that  the  ore  body  belongs  to 
a  vein  apexing  outside  the  surface  lines,  with- 
out reference  to  the  right  of  the  adverse  party 
to  follow  the  dip. 

Jones  V.  Prospect  Mountain  Tunnel  Co.  21 
Nev.  339,  31  Pac.  642,  is  opposed  to  the  doctrine 
of  the  prlncIpaJ  case  on  this  point,  and  takes 
the  second-mentioned  view  of  the  prima  facie 
case.  The  court.  In  that  case,  said :  "Doubt- 
less, the  production  of  a  patent  to  the  ground 
in  which  the  ledge  is  found  makes  out  a  prima 
facie  case  for  the  plaintiffs ;  that  Is,  In  the  ab- 
sence of  any  evidence  tending  to  prove  that  the 
ledge  apexes  outside  of  the  exterior  lines  of  the 
plaintiffs'  patented  ground,  It  would  be  pre- 
sumed to  apex  Inside  those  lines.  .  .  .  But 
when  evidence  is  produced  tending  to  show  that 
the  ledge  apexes  outside  those  lines,  this  sim- 
ply tends  to  prove  that  the  plaintiffs,  notwith- 
standing their  patent,  do  not  own  that  ledge; 
and  they  must  now  meet  this  evidence  and  over- 
come It,  or  they  will  fail  In  establishing  their 
title.  .  .  .  The  plaintiffs  must  recover  upon 
the  strength  of  their  own  title;  if  they  do  not 
own  the  ledge  from  which  the  ore  was  extracted 
It  matters  not  who  does  own  It." 

Iloxanna  Gold  Min.  &  Tunneling  Co.  v.  Cone, 
100  Fed.  108,  holds  that  the  party  within  whose 
surface  lines  extended  downward  two  veins, 
apexing  without  those  lines,  united  on  their  dip, 
could  not,  in  an  action  against  the  owner  of  a 
claim  within  which  one  of  such  veins  apexed. 
Insist  that  the  right  to  the  mineral  below  the 
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point  of  anion  belonged  to  the  person  haying 
the  apex  of  the  other  vein  within  his  lines. 

So,  also,  Montana  Co/y.  Clark,  42  ITed.  626, 
while  It  held  that  defendant  bfid  no  right  to  fol- 
low the  dip  of  his  yeln  within  the  complain- 
ant's line  because  the  defendant's  end  lines 
were  not  parallel,  neyertheless  held  that,  the 
ore  body  in  controyersy,  not  being  a  part  of  a 
lode  or  claim  apexing  within  complainant's 
lines,  he  could  not  maintain  a  bill  to  enjoin  the 
defendants. 

Drlscoll  y.  Dunwoody,  7  Mont.  394,  16  Pac. 
726,  was  an  action  for  claim  and  deliyery  of  ore 
taken  by  defendant  from  beneath  the  surface  of 
a  claim  occupied  by  plaintiff.  The  defendant 
did  not  fvttempt  to  Justify  by  ylrtue  of  an  al- 
leged right  to  follow  the  dip  of  a  yeln  into  the 
plaintiff's  claim,  but  upon  the  ground  that  the 
ore  in  question  belonged  to  a  yeln  apexing  with- 
out the  lines  of  plaintiff's  claim  and  within  the 
linos  of  a  claim  belonging  to  a  third  person. 
The  court  said  that  the  plaintiff  haying  estab- 
lished his  right  by  occupancy,  which  was  a  good 
title  as  against  a  trespasser,  to  the  surface  of 
the  claim,  he  had  a  prima  facie  right  to  all  ores 
within  the  yertlcal  planes  of  the  boundary 
lines :  but  that,  to  meet  such  prima  facie  proof, 
the  defendant  was  entitled  to  show  that  the 
apex  of  the  yeln  was  outside  of  the  plaintiff's 
claim  and  within  that  of  a  third  person.  This 
statement  was  made  incidentally.  The  real 
point  decided  by  the  court  was  that  the  plain- 
tiff might  show  in  rebuttal  that  the  apex  was 
within  his  boundary  lines.  The  statement, 
however,  is  of  yalue  on  the  point. 

There  is  this  difference  between  the  facts  in 
this  case  and  the  principal  case  bearing  on  the 
point  in  question :  In  this  case  it  not  only  ap- 
peared that  the  yeln  to  which  the  ore  body  be- 
longed did  not  apex  within  the  plaintiff's  claim, 
but  also  that  it  apexed  within  the  claim  of  a 
third  person,  not  a  party  (presumably  one  who 
could  reach  the  ore  body  by  following  his  dip), 
while  in  the  principal  case,  though  it  appeared 
that  the  yeln  did  not  apex  within  the  plaintiff's 
claim,  it  did  not  appear  that  it  apexed  within 
the  claim  of  a  third  person  who  could  reach  the 
ore  body  by  following  the  dip.  It  is  true  that 
It  also  appeared  in  the  principal  case  that  It 
apexed  within  the  defendant's  claim.  This 
fact,  howeyer,  does  not  seem  to  be  of  any  special 
signlflcance  on  the  point  in  question,  since  it 
does  not  negatiye  the  possibility  that  the  ore 
body  might  have  been  reached  by  following  the 
dip  from  some  other  claim  located  on  the  yeln. 
Eliminating  this  fact,  therefore,  the  only  dif- 
ference in  the  situations  inyolyed  in  the  two 
cases  is  that  what  in  the  principal  case  was 
only  a  possibility  (viz.:  the  existence  of  a  claim 
belonging  to  a  third  person  who  might  reach 
the  ore  body  by  following  the  dip),  in  the  other 
case  appeared  as  a  fact.  It  is  difficult  to  see 
how  this  difference  could  affect  the  legal  rights 
of  the  parties,  unless,  perhaps,  in  the  situation 
that  existed  in  the  principal  case  the  presump- 
tion would  be  Indulged,  in  fayor  of  the  plain- 
tiff, that  no  such  third  claim  had  been,  or  could 
be,  so  located  on  the  yeln  that  its  owner  would 
have  the  right  to  reach  the  ore  body  by  follow- 
ing the  yein  on  Its  dip.  The  statement  that 
there  was  a  possibility  in  the  principal  case 
that  a  claim  belonging  to  a  third  person  might 
haye  been,  or  might  be,  so  located  on  the  yein 
that  the  ore  body  in  question  could  be  reached 
by  following  the  dip  from  such  claim,  is  made, 
notwithstanding  the  fact  that  the  court  decided 
that  the  Oden  claim,  which,  so  far  as  appears, 
did  not  belong  to  either  party  to  the  action, 
could  not  reach  the  ore  body  by  following  the 
vein  on  its  dip.  We  do  not  understand,  how- 
eyer, that  the  court  by  so  deciding  exhausted 
the  possibility  of  there  being  a  claim  that  could. 
The  diagram  printed  with  the  case  does  not 
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show  whether  the  yeln  strikes  across  the  Never 
Sweat  location,  but  if  It  continued  in  the  sams 
course  it  would  apparently  cross  the  two  located 
side,  lines  of  that  claim,  which  would  then  be- 
come end  lines,  and  it  is  apparent  from  the  di- 
agram that  if  those  side-end  lines  were  extended 
they  would  Include  the  ore  body  in  question. 
This  is  merely  by  way  of  illustrating  the  pos- 
sibility referred  to. 

If  the  yiew  expressed  in  Lindley  on  Mines,  | 
568,  is  correct,  via.:  that  the  effect  of  |  2322, 
U^  S.  Rey.  Stat.,  is  to  carye  out  of  the  fee  which 
the  locator  acquires  a  separate  fee  with  respect 
to  ore  bodies  that  appertain  to  veins  apexing 
outside  the  lines  of  the  location,  there  is  an 
apparent  dlfRculty  in  the  position  taken  by  the 
principal  case,  even  assuming  the  correctness  of 
its  theory  that  the  patent  grants  the  fee,  not 
to  the  surface  and  ledge  only,  but  to  the  land 
containing  the  apex  of  the  ledge,  and  that  the 
common-law  principle  usque  ad  coelum  et  orcum 
applies.  In  any  event,  this  grant,  as  the  opin- 
ion admits,  is  subject  to  the  right  of  another 
locator,  whose  claim  is  properly  located  for  that 
purpose,  to  follow  his  vein  upon  its  course 
downward  beneath  the  surface  covered  by  the 
patent.  If  this  right  exists  by  virtue  of  an 
exception  of  the  fee  with  respect  to  the  dip 
of  such  vein,  it  would  seem  that  the  exception 
must  be  at  least  coextensive  with  the  possibil- 
ity of  a  claim  being  so  located  on  a  vein  apex- 
ing without  the  lines  of  the  claim  in  which  the 
ore  body  Is  found  that  such  ore  body  may  be 
reached  by  following  the  vein  on  Its  dip.  As- 
suming that  the  effect  of  that  statute  is  to  ex- 
cept a  fee,  and  not  merely  to  reserve  an  ease- 
ment, it  Is  difficult  to  see  how,  so  long  as  this 
possibility  exists,  the  owner  of  the  claim  within 
the  lines  of  which  the  ore  l>ody  is  found  can 
maintain  any  action  depending  upon  the  title 
to  such  ore  body,  unless,  as  already  suggested, 
a  presumption  against  the  existence  of  such  a 
possibility  be  indulged  in  his  favor.  The  fol- 
lowing quotation  from  the  principal  case,  how- 
ever, seems  to  indicate  that  in  the  court's  view 
it  would  have  made  no  difference  if  it  had  ap- 
peared, as  a  fact,  that  the  vein  apexed  within  a 
claim  of  a  third  person:  "He  [the  claimant] 
may  assert  this  prima  facie  title  to  prevent  in- 
trusion by  anyone  who  cannot  show  that  he 
comes  with  the  right  acquired  by  a  compliance 
with  the  provisions  of  the  statute."  It  may  be, 
even  on  the  assumption  that  the  effect  of  the 
statute  is  to  except  a  fee,  that  the  owner  of  a 
claim  would  have  it  in  his  power  to  prevent 
anyone  not  establishing  a  right  to  follow  the 
vein  on  its  dip,  from  , availing  himself  of  the 
implied  easements  with  respect  to  the  other 
ground  within  the  lines  of  the  claim  that  may 
be  essential  to  the  exploitation  of  the  ore  in 
question ;  but  this  would  be,  not  by  virtue  of 
bis  ownership  of  the  ore  body,  but  because  the 
Implied  easements  to  which  the  ground  is  sub- 
ject can  only  be  availed  of  by  the  owner  of  ttie 
fee  of  the  ore  body  to  which  they  are  appurte- 
nant. If  the  entire  right  as  to  following  the 
dip  is  a  mere  easement,  and  not  a  fee,  the 
objection  here  considered  does  not,  of  course, 
apply,  since  one  having  no  title  could  not  defeat 
even  an  action  of  ejectment  by  virtue  of  the 
existence  in  a  third  person  of  a  mere  easement, 
as  distinguished  from  a  fee. 

XIII.  Mi9cellaneou$, 

No  location  can  be  made  on  the  middle  part 
of  a  lode,  or  otherwise  than  at  the  top  or  apex, 
which  will  enable  the  locator  to  go  beyond  his 
line.  Iron  Silver  Mln.  Co.  v.  Murphy,  8  Fed. 
368  (charged  to  Jury  by  Hallett,  D.  J.). 

In  Hyman  v.  Wheeler,  29  Fed.  347,  the  north- 
em  end  of  the  plaintifTs  location  was  nearly 
parallel   with  defendant's  claim,   located  some 
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•distance  west;  and  Its  northerly  end  line  was 
750  feet  northerly  of  the  southern  end  line  of 
defendant's  claim.  The  coart  charged  that  the 
plaintiff,  In  order  to  follow  the  dip  of  his  vein 
into  the  defendant's  location,  must  show  an 
apex  or  outcrop  within  his  own  claim  as  far 
aouth  as  the  defendant's  claim  extended. 

In  asserting  the  right  to  follow  a  vein  on  Its 
•dip  without  the  side  lines  of  one's  location  and 
Into  another's  location,  the  former  must  show 
the  outcrop  or  apex  of  such  vein  or  lode  to  be 
in  his  own  location  throughout  the  ground  in 
•controversy,  being  the  extent  of  the  locations 
parallel  to  each  other.  Cheesman  v.  Shreeve, 
40  Fed.  787. 

While  the  owner  of  a  vein  may  follow  it  in 
its  dcsceut  into  another's  territory  beyond  his 
own  side  lines  he  cannot  beyond  his  end  lines; 
and  the  vein  beyond  those  end  lines  is  subject  to 
further  discovery  and  appropriation.  Larkin  v. 
Upton,  144  U.  S.  10,  36  L.  ed.  330,  12  Sup.  Ct. 
Rep.  674. 

The  right  to  follow  the  dip  exists  If  the  stat- 
utory requirements  have  been  complied  with,  ir- 
respective of  whether  It  has  been  expressly 
IClven  by  the  patent  or  not.  Doe  v.  Waterloo 
Min.  Co.  54  Fed.  935. 

In  determining  the  extralateral  rights  the 
patent  to  the  claim  is  not  necessarily  conclusive 
as  to  the  course  and  direction  of  the  vein 
through  the  claim,  although  it  purports  to  de- 
scribe the  same,  but  the  real  fact  In  that  respect 
may  be  shown.  Consolidated  Wyoming  Gold 
Min.  Co.  V.  Champion  Min.  Co.  63  Fed.  540. 

The  location  as  made  on  the  surface  by  the 
locator  determines  the  extent  of  rights  below 
the  surface.  Del  Moz\te  Min.  &  Hill.  Co.  v. 
Last  Chance  Min.  &  Mill.  Co.  171  U.  S.  65,  43 
L.  ed.  72,  18  Sup.  Ct.  Rep.  895. 


The  actual  possession  of  the  apex  of  a  vein 
In  the  surface  of  a  claim  extends  to  all  that  be- 
longs to  the  claim,  and  is  sufficient  to  support 
an  action  of  trespass  against  a  party  Interfer- 
ing with  the  vein  on  its  dip  underneath  the  sur- 
face of  another  claim.  Montana  Min.  Co.  v.  St. 
I>)uis  Min.  &  Mill.  Co.  42  C.  C.  A.  415,  102  Fed. 
430.  • 

A  complaint  in  an  action  for  trespass  which 
alleges  that  the  complainant  owns  all  the  pre- 
cious metal  contained  in  any  vein  or  lode  of  min- 
eral-bearing rock  through  Its  entire  depth  whose 
apex  is  wHhin  the  surface  of  his  lode  mining 
claim,  and  that  the  ores  in  controversy  were 
mined  through  a  vein  which  so  apexes  within 
the  surface  of  the  claim,  is  sufficient  without 
expressly  alleging  that  the  discovery  vein  of  the 
plaintiff's  claim  runs  in  any  particular  direction, 
or  that  its  strike  would  intersect  the  end  lines, 
or  that  it  runs  lengthwise  of  the  claim  rathei; 
than  across,  or  that  it  dips  in  any  given  direc- 
tion.    Ibid, 

Ledges  are  to  be  followed  between  end-line 
planes  without  any  limitation  as  to  dip  or 
courses.  Bunker  Hill  &  S.  Min.  &  Concentrat- 
ing Co.  V.  B^mpire  State-Idaho  Min.  &  Develop- 
ing Co.  108  Fed.  189. 

A  patentee  of  a  claim  under  the  act  of  1866 
cannot  "adverse"  in  the  land  office  the  appli- 
cation of  a  locator  of  another  claim  for  a  pat- 
ent in  the  usual  form,  under  the  act  of  1872, 
upon  the  ground  that  the  right  to  follow  the 
vein  on  its  dip,  given  by  such  a  patent,  would 
conflict  with  his  own  rights  under  the  act  of 
1866,  as  the  courts  may  protect  his  rights  un- 
der the  act  of  1866,  notwithstanding  the  issu- 
ance of  the  patent.  New  York  Hill  Co.  v.  Rocky 
Bar  Co.  6  Land  Dec.  318.  G.  H.  P. 
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A  release  in  full  by  one  injured  by  the 
nesliffence  of  a  railroad  company, 
upon  a  consideration  adequate  for 
the  Injury  then  known,  cannot  be  set 
aside  on  the  ground  of  mistake,  upon  the 
subsequent  discovery  of  internal  injuries  not 
known  or  suspected  at  the  time  of  the  set- 
tlement, and  a  recovery  permitted  for  such 
injuries,  although  the  compensation  received 
is  wholly  Inadequate  in  view  of  the  injuries 
actually  received. 


Q 


(January  21,  1901.) 

UESTIONS  certified  by  the  Court  of  Civil 
Appeals  for  the  First  Supreme  Judicial 


NoTH. — ^The  right  of  a  person  executing  a  re- 
lease for  present  injuries  to  recover  for  those 
subsequently  developing  was  considered  in  Och 
v.  Missouri,  K.  &  T.  R.  Co.  (Mo.)  36  L.  R.  A. 
442,  but  in  that  case  the  right  was  expressly 
reserved. 

As  to  »the  effect  of  ignorance  of  a  fact  upon 
the  surrender  or  cancelation  of  an  insurance 
policy,  sec  Rlegel  v.  American  L.  Ins.  Co.  (Pa.) 
11  L.  R.  A.  857,  also,  on  second  appeal,  19  L. 
R.  A.  160;  and  Duncan  v.  New  York  Mut.  Ins. 
Co.  (N.  Y.)  20  L.  R.  A.  387. 
o3  L.  R.  A. 


District,  which  arose  upon  an  appeal  by  de- 
fendant from  a  judgment  of  the  District 
Court  for  Waller  County  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  personal  injuries  caused  by  defendant's 
negligence  and  which  were  alleged  not  to 
have  been  included  in  the  release  given  by 
plaintiff  to  defendant  for  the  injuries  caused 
by  the  accident.  Reply  fa/vorable  to  defend- 
ant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Baker,  Botts,  Baker,  ft  Iipv- 
ett  and  Frank  Andrews,  for  appellant: 

The  release  could  be  impeached  only  for 
fraud,  and,  the  uncontradicted  evidence 
showing  that  the  plaintiff  fully  understood 
it  at  the  time  he  signed  it,  and  knew  that  its 
purport  and  effect  were  a  settlement  in  full 
for  all  injuries  received  by  him  in  the  Fair- 
banks wreck,  he  could  not  recover  for  an  in- 
jury unknown  to  the  parties  at  that  time  and 
not  considered  by  them,  if  any  such  existed. 

l^ecley  v.  Citizens'  Traction  Co,  179  Pa. 
334,  36  Atl.  229;  Kane  v.  Chester  Traction 
Co,  186  Pa.  146,  40  Atl.  320;  Rideal  v.  Great 
Western  R.  Co.  1  Fost.  &  F.  706 ;  Homuth  v. 
Metropolitan  Street  R.  Co,  129  Mo.  629,  31 
S.  W.  903;  Koioalke  v.  Milwaukee  Electric 
R.  d  Light  Co.  103  Wis.  472,  79  N.  W.  762 ; 
Alabama  d  V.  R.  Co.  v.  Tumhull,  71  Miss. 
1029,  16  So.  347;  Squires  v.  Amherst,  145 
Mass.  192,  13  N.  E.  609;  Maine  v.  Chicago, 
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B.  d  g.  R.  Co.  109  Iowa,  260,  70  N.  W.  631, 
80  N,  W.  315. 

The  release,  being  manifestly  intended  to 
cover  all  injuries  received  by  the  plaintiff  in 
the  Fairbanks  wreck,  whatever  they  might 
be,  could  only  be  considered  and  set  aside  or 
sustained  as  a  whole  by  the  jury,  and  a  con- 
sideration of  its  non-application  to  injuries 
which  the  plaintiff  received,  but  of  which  he 
did  not  know  at  the  time  of  executing  the  re- 
lease, and  which  he  claims  he  did  not  con- 
sider, is  a  contradiction  of  the  terms  of  a 
written  instrument,  and  cannot  be  allowed. 

Roundtrec  v.  Qilroyy  57  Tex.  176 ;  Bigham 
V.  Talbot,  51  Tex.  450;  Floyd  v.  Braumer,  1 
Tex.  App.  Civ.  Cas.  (White  &  W.)  §  135,  p. 
63;  Belcher  v.  MulhcUl,  57  Tex.  17;  Cooper 
V.  McCrimmin,  33  Tex.  383,  7  Am.  Rep.  268 ; 
Bruner  y.  Strong,  61  Tex.  556;  Bedwell  v. 
Thompson,  25  Tex.  Supp.  246;  Wright  v. 
Hays,  34  Tex.  253;  Saunders  v.  Brock,  30 
Tex.  421;  Smith  v.  Garrett,- 29  Tex.  48; 
Rockmorc  v.  Davenport,  14  Tex.  602,  65  Am. 
Dec.  132;  McMichael  v.  Jarvis,  78  Tex.  673, 
15  S.  W.  Ill ;  Eckford  v.  Berry,  87  Tex.  421, 
28  S.  W.  937 ;  Collins  v.  Ball,  82  Tex.  267, 
17  S.  W.  614;  Vickery  v.  Hohhs,  21  Tex.  574, 
73  Am.  Dec.  238;  Lanes  v.  Squyres,  45  Tex. 
387;  Hunt  v.  White,  24  Tex.  653;  Heiden- 
heimer  v.  Bauman,  84  Tex.  182,  19  S.  W. 
382;  Lynch  v.  Ortlieh,  70  Tex.  730,  8  S.  W. 
615;  Soell  v.  Hodden,  86  Tex.  187,  19  S.  W. 
1087 ;  McCauley  v.  Long,  61  Tex.  80. 

Messrs.  Jacob  C.  Baldwin  and  J.  V. 
Meek,  with  Mr.  R.  E.  Hannay,  for  appel- 
lee. 

Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  case  comes  to  us  upon  a  certified  ques- 
tion.   The  certificate  is  as  follows: 

"Appellee,  while  a  passenger  upon  one  of 
appellant's  passenger  trains,  was  injured  in 
a  wreck  caused  by  the  actionable  negligence 
of  appellant.  He  was  promptly  taken  to  ap- 
pellant's infirmary  at  Houston,  that  his  in- 
juries might  be  dressed  and  cared  for. 
While  there  appellant's  claim  agent  began 
to  negotiate  witii  him  for  the  settlement  of 
his  claim  against  the  company.  At  that 
time  appellee  appeared  to  have  sustained  no 
other  injury  except  a  dislocation  of  his  an- 
kle, and  it  was  shown  by  the  evidence  that 
no  other  injuries  were  considered  by  the  par- 
ties to  the  settlement,  and  no  other  injuries 
entered  into  and  in  fact  formed  any  part  of 
the  consideration  for  the  settlement,  except 
the  loss  of  the  watch,  which  was  included  in 
the  settlement  at  a  valuation  of  $30.  Neith- 
er the  appellant's  agents  nor  appellee  knew 
or  suspected  injury  to  any  other  part  of  ap- 
pellee's person,  and  appellee  exercised  rea- 
sonable care  to  ascertain  if  he  was  otherwise 
injured.  The  sum  accepted  in  settlement  was 
grossly  inadequate  and  out  of  proportion  to 
the  injuries  to  other  portions  of  his  body, 
which,  though  at  that  time  unknown,  were 
shortly  thereafter  discovered  to  exist,  and 
appellee  could  not  have  been  induced  to  set- 
tle for  the  sum  named  in  the  release  had  he 
been  aware  of  his  real  condition.  When  the 
amount  was  agreed  upon,  appellee  executed 
63  L.  R.  A. 


a  release  in  writing,  which  was  prepared  by 
the  company's  agent  for  his  signature.  Said 
release  is  in  the  following  language : 

"  *Know  all  men  by  these  presents,  that  I^ 
Charles  McCartjr,  of  the  to>vn  of  Welborn,. 
Texas,  for  and  m  consideration  of  the  sum 
of  four  hundred  afnd  thirty  dollars  to  me  iiv 
hand  paid  by  the  Houston  &  Texas  Central 
Railroad  Company,  of  the  state  of  Texas, 
have  remised,  released,  and  forever  dis- 
charged, and  by  these  presents  do,  for  myself,, 
my  heirs,  executors,  administrators,  and  as- 
signs, remise,  release,  and  forever  discharge,, 
the  Houston  &  Texas  Centi-al  Railroad  Com- 
pany of  and  from  all  and  all  manner  of  ac- 
tion and  actions,  cause  and  causes  of  ac- 
tion, suits,  debts,  dues,  sums  of  money, 
claims  and  demands  whatsoever  which  I  had 
or  have  now,  or  which  I  or  my  heirs,  execu- 
tors, administrators,  or  assigns  can,  shall,  or 
may  have,  by  reason  of  any  damage  or  per- 
sonal injury  sustained  by  me  in  the  wreck 
of  the  south-bound  passenger  train,  No.  4,. 
of  said  Houston  &  Texas  Central  Railroad  at 
Fairbanks  yesterday  morning  at  five  o'clock, 
on  which  train  I  was  a  passenger,  and  on 
my  way  from  Welborn  to  Houston,  or  by 
reason  of  any  matter,  cause,  or  thing  what- 
soever. In  testimony  whereof,  I  have  here- 
unto set  my  hand  and  seal  on  this,  the- 
twenty-eighth  day  of  April,  1897. 

"'[Signed]     Chas. -McCarty.        [L.  S.] 

*ww:f«««„.H-  ^-  Stuart, 
•  ( E.  L.  Adams.' 


'Witness ; 


"Shortly  after  the  execution  of  this  re- 
lease, appellee  discovered  that  he  had  sus- 
tained injuries  to  his  spine  and  bowels,  whicb 
were  of  a  much  graver  and  more  permanent 
nature  than  the  injuries  settled  for,  and" 
which  would  practically  destroy  his  useful- 
ness for  the  remainder  of  his  life.Whereupoi* 
he  brought  this  suit  to  set  aside  the  release 
and  recover  for  the  additional  injuries.  The 
grounds  upon  which  he  sought  to  set  it  aside- 
were  that  both  he  and  appellant's  agents 
were  mistaken  in  supposing  he  had  sustained 
no  other  injuries  than  a  dislocated  ankle; 
tiiat  no  other  injury  save  that  to  the  ankle 
was  considered  or  entered  in  any  way  into- 
the  settlement;  that  he  could  not  have  been 
induced  to  settle,  had  he  known  of  these 
other  and  graver  injuries;  and  that,  believ- 
ing and  having  reason  to  believe  that  he  had 
no  other  claim  against  the  company,  he  was^ 
induced  to  receipt  them  in  full  in  the  general 
terms  used  in  the  release.  The  question  of 
primary  liability  on  the  part  of  appellant, 
and  the  issue  of  mistake  as  affecting  the  va- 
lidity of  the  release,  in  so  far  as  it  purported 
to  be  a  bar  to  recovery  for  the  unconsidered 
ini'uries,  were  submitted  to  a  jury,  and  the 
trial  resulted  in  a  verdict  for  appellee:  the 
recovery  being  confined  by  the  charge  of  the 
court  to  only  such  damages  as  appellee  had 
sustained  by  reason  of  the  unconsidered  in- 
juries ;  no  damages  being  allowed  for  the  in- 
jury to  the  ankle,  which  the  court  held  had 
been  settled  for  in  full,  as  evidence4  by  the 
release. 

"The  question  presented,  and  which  we  re- 
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€pectfully  certify,  is  as  follows:  Can  the 
release  in  question  be  set  aside,  except  in  so 
far  as  it  evidences  a  discharge  for  injuries 
to  the  ankle,  on  parol  proof  that  the  parties 
thereto  were  mistaken  in  supposing  that  the 
injury  to  the  ankle  was  the  only  injury 
which  appellee  had  sustained;  it  also  being 
made  to  appear  by  parol  that,  notwithstand- 
ing the  language  of  the  writing,  no  other  in- 
jury was  in  the  minds  of  the  parties,  and 
that  if  the  other  injuries  had  been  known 
the  release  would  not  have  been  executed?" 

In  Gilliam  v.  Alford,  69  Tex.  267,  6  S.  W. 
757,  the  court,  speaking  through  the  late 
■Chief  Justice  Stayton,  and  quoting  from 
Pomeroy's  Equity,  announced  the  rule  in  re- 
gard to  voluntary  settlements  as  follows: 
"The  rule  in  3uch  cases  is  that  'voluntary 
settlements  are  so  favored,  that  if  a  doubt 
or  dispute  exists  between  parties  with  re- 
spect to  their  rights,  and  all  have  the  same 
knowledge  or  means  of  obtaining  knowledge 
■concerning  the  circumstances  involving  those 
rights,  and  there  is  no  fraud,  misrepresenta- 
tion, concealment,  or  other  misleading  inci- 
dent, a  compromise  into  which  they  have 
voluntarily  entered  must  stand  and  be  en- 
forced, although  the  final  issue  may  be  dif- 
ferent from  that  which  was  anticipated,  and 
«lthou&rh  the  disposition  made  by  the  parties 
in  their  agreement  may  not  be  that  which 
tho  court  would  have  decreed,  had  the  con- 
troversy been  brought  before  it  for  deci- 
sion.' ^  We  are  unable  to  see  any  circum- 
stance in  this  case  to  take  the  release  out 
of  the  general  rule.  The  appellee,  who  was 
the  plaintiff  in  the  court  below,  had  at  least 
the  same  knowledge  and  the  same  means 
of  obtaining  knowledge  as  the  appellant,  and 
if  there  was  no  fraud  in  the  transaction  the 
settlement  was  binding  upon  him.  That 
■where  a  party  who  has  a  claim  against  an- 
other for  personal  injuTies  agrees  upon  a  set- 
tlement of  his  claim,  and  accepts  a  sum  of 
money  or  other  thing  of  value  in  settlement 
■of  such  claim,  he  is,  in  the  absence  of  fraud 
•or  concealment,  concluded  by  the  settlement, 
is  a  proposition  sustained,  as  we  think,  by 
the  great  weight,  if  not  by  an  unbroken  line, 
of  authority.  We  cite  some  of  the  cases: 
Ricleal  v.  Great  Western  R.  Go.  1  Fost.  &  1 . 
706;  Kotoalke  v.  Milwaukee  Electric  R.  d 
Light  Go.  103  Wis.  472,  79  N.  W.  762;  Seeley 
V.  Gitizens'  Traction  Go.  179  Pa.  334,  36  Atl. 
229;  Alabama  d  V.  R.  Go.  v.  Turnhull,  71 
Miss.  1029,  16  So.  346;  Homuth  v.  Metro- 
polita/n  Street  R.  Go.  129  Mo.  643,  31  S.  W. 
903.  Tho  case  first  cited  {Rideal  v.  Great 
Western  R.  Go.)  was  very  like  the  case  be- 
fore us,  in  the  respect  that  the  injuries,  at 
the  time  of  the  release,  appeared  trivial,  but 
that  there  was  testimony  tending  to  show 
that  afterwards  they  proved  to  be  serious  and 
permanent.  In  the  charge  to  the  jury  the 
€Ourt  says:  "No  doubt,  a  man  might  well 
be  ready  to  take  a  certain  sum  in  satisfaction 
of  such  injuries  as  he  was  sensible  of,  which 
would  not  be  any  equivalent  for  serious  and 
permanent  injuries.  Still  if,  in  fact,  a  man 
has  done  so,  he  is  bound  by  his  bargain."  In 
the  Wisconsin  Gase  (Kotoalke  v.  Milwaukee 
Electric  R.  d  Light  Go.)  the  court  disposes 
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of  the  question  of  a  mistake  of  fact,  and 
thus  announces  the  limitations  upon  the  rule 
which  justifies  an  interference  by  the  courts 
upon  that  ground:  "The  most  philosophi- 
cal definition  we  have  found  is  that  presented 
by  Pom.  Eq.  Jur.  §  839:  'An  unconscious 
ignorance  or  forgetfulness  of  the  existence 
or  nonexistence  of  a  faci,  past  or  present, 
material  to  the  contract.'  This  definition 
contains  several  elements,  each  of  which,  as 
above  suggested,  must  be  explained  and  qual- 
ified in  its  practical  application.  Thus,  the 
ignorance  must  be  unconscious;  that  is,  not 
a  mental  state  of  conscious  want  of  knowl- 
edge whether  a  fact  which  may  or  may  not 
exist  does  so.  Kerr,  Fraud  &  Mistake,  432. 
This  idea  is  involved  in,  and  furnishes  a  rea- 
son for,  the  exception  pointed  out  by  Dixon, 
Ch.  J.,  in  Hurd  v.  Halt,  12  Wis.  112,  127,  on 
authority  of  Kelly  v.  Solariy  9  Mees.  &  W. 
54,  viz.  where  a  party  enters  into  a  contract, 
ignorant  of  a  fact,  but  meaning  to  waive  all 
inquiry  into  it,  or  waives  an  investigation 
after  his  attention  has  been  called  to  it,  he 
is  not  in  mistake,  in  the  legal  sense.  These 
limitations  are  predicated  upon  common  ex- 
perience, that,  if  people  contract  under  such 
circumstances,  they  usually  intend  to  abide 
the  resolution  either  way  of  the  known  un- 
certainty, and  have  insisted  on  and  received 
consideration  for  taking  that  chance." 

The  cases  relied  upon  by  counsel  for  ap- 
pellee do  not,  in  our  opinion,  sustain  their 
contention.  We  will  notice  some  of  them. 
In  Lyall  v.  Edwards,  6  Hurlst.  &  N.  337,  the 
defendants  to  an  action  of  trover  pleaded  a 
release;  and  the  plaintiff  replied,  in  sub- 
stance, that,  the  defendants  being  insolvent, 
they,  in  connection  with  the  other  creditors, 
and  in  consideration  of  an  assignment  of  the 
property  of  the  defendants  for  the  benefit  of 
all  their  creditors,  executed  the  release,  but 
that  at  the  time  of  its  execution,  without  de- 
fault on  their  part,  they  were  ignorant  that 
their  goods  had  been  converted.  Upon  de- 
murrer it  was  held  that  the  replication  was 
good.  There  the  claim  in  dispute  was  a  dis- 
tinct cause  of  action,  of  which  the  plaintiffs 
had  no  knowledge,  and  of  .the  existence  of 
which  they  had  no  reason  to  suspect  at  the 
time  the  discharge  was  executed.  It  seems 
to  us,  the  release  was  properly  construed  not 
to  embrace  such  claim.  The  gist  of  the  rul- 
ing in  Ramsden  v.  Hylton,  2  Ves.  Sr.  304,  ap- 
pears in  the  following  headnote:  General 
release  from  a  sister  to  a  brother  not  bind- 
ing as  to  particular  rights  under  the  mar- 
riage settlement  or  articles  of  the  parents; 
the  sister  being  ignorant  of  them,  and  the 
brother  having  covenanted  that  he  was  seised 
in  fee,  contrary  to  the  fact.  In  passing  up- 
on the  release,  Lord  Hardwicke  says :  "The 
strongest  and  most  material  objection  is  the 
release ;  but  I  am  of  opinion  it  would  not  be 
construed  as  a  release  of  this  demand,  either 
in  point  of  law  or  in  a  court  of  equity.  First, 
it  is  certain,  that  if  a  release  is  given  on  a 
particular  consideration  recited,  notwith- 
standing that  the  release  concludes  with  gen- 
eral words,  yet  the  law,  in  order  to  prevent 
such  surprise,  will  construe  it  to  relate  to 
the  particular  matter  recited,  which  was  un- 
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der  the  contemplation  of  the  parties  and  in- 
tended to  be  released."  There,  too,  the  mat- 
ter in  dispute  was  the  release  of  a  separate 
demand.  The  case  of  Lumley  v.  Wabash  R. 
Co.  22  C.  C.  A.  60,  43  U.  S.  App.  476,  76  Fed. 
66,  is  more  like  the  case  before  us.  But  in 
that  case  the  release  specified  certain  inju- 
ries, but  concluded  with  a  general  release  of 
all  demands  growing  out  of  the  accident. 
In  their  opinion  the  court  says:  "We  put 
our  judgment  upon  the  facts  stated  in  this 
bill,  to  wit,  that  both  parties  supposed  com- 
plainant had  received  certain  Injuries,  the 
extent  and  character  of  which  were  consid- 
ered and  discussed  with  reference  to  the  time 
which  the  injured  party  would  probably  lose 
in  consequence  thereof.  In  suoh  a  case,  if 
a  release  is  given,  specifically  mentioning 
the  particular  injuries  known  and  considered 
as  the  baais  of  settlement,  general  language 
following  will  be  held  not  to  include  a  par- 
ticular injury  then  unknown  to  both  parties, 
of  a  character  so  serious  as  to  clearly  indi- 
cate that  if  it  had  been  known  the  release 
would  not  have  been  signed.  This  jurisdic- 
tion is  well  known,  and  has  frequently  been 
applied  in  cases  of  release  affecting  property 
rights,  both  in  courts  of  law  and  equity." 
This,  it  seems  to  us,  is  a  mere  application 
of  the  rule  announced  by  Lord  Hardwicke  in 
the  case  of  Ramsden  v.  Hyltony  above  cited. 
The  same  rule  was  applied  in  the  case  of 
Union  P.  R.  Co.  v.  Artist,  23  L.  R.  A.  581,  9 
C.  C.  A.  14,  19  U.  S.  App.  612,  60  Fed.  365. 
The  other  oases  cited  by  appellee  are  less 
applicable  to  the  facts  before  us,  and  require, 
as  we  think,  no  especial  comment.  The  case 
before  us  is,  in  our  opinion,  clearly  distin- 
guishable from  Lyall  v.  Edwards,  cited 
above.  There  the  unknown  matter  was  a 
separate  cause  of  action,  which  could  not 
have  been  concluded  by  a  judgment  upon  the 
claims  which  were  in  contemplation  of  the 
parties  at  the  time  the  release  was  executed. 


Here  there  is  but  one  cause  of  action,  and,, 
if  the  plaintiff  had  sued  and  recovered  for 
the  injuries  of  which  he  had  knowledge  at 
the  time  of  the  release,  he  would  have  been 
precluded  from  an  additional  recovery.  This 
case  is  also  clearly  to  be  distinguished  fronk 
the  Lumley  Case  and  the  other  cases  on  that 
line.  In  those  cases  the  contract  was  neith- 
er set  aside  nor  impaired  by  reason  of  any 
mistake  of  the  parties  to  the  release.  There, 
by  a  rule  of  construction,  the  operation  of 
the  release  is  restricted  to  the  particulars 
mentioned.  Here  no  particular  injuries  are 
mentioned.  The  release  is  of  all  damages 
which  have  accrued  or  which  may  accrue  to 
the  plaintiff  by  reason  of  the  accident  in 
which  he  was  injured.  Here,  then,  the  terma 
of  the  release  are  not  to  be  mistaken,  and 
the  contract  is  not  open  to  coifstruction.  In 
the  face  of  such  an  instrument,  it  cannot  be 
said  that  all  the  injuries  which  might  be  de- 
veloped aa  a  result  of  the  accident,  whether 
known  or  unknown,  were  not  in  the  contem- 
plation of  the  parties  to  the  instrument,  and 
were  not  embraced  within  its  terms.  In  all 
such  cases  the  damages  are  ascertainable  in 
a  legal  sense,  but  in  fact  are  uncertain  in 
amount.  Until  the  extent  of  the  injuries 
has  been  clearly  developed,  they  may  be 
more  or  less  than  appearances  would  indi- 
cate, and  therefore  in  every  settlement  of  the 
character  of  that  under  consideration  the 
parties  take  the  chances  of  future  develop- 
ment,— the  one  of  paying  more  than  an  ade- 
quate compensation  for  the  wrong  inflicted, 
and  the  other  of  receiving  less. 

Our  conclusion  is  that  the  release  embra- 
ces all  damages  resulting  from  the  injuries 
of  the  plaintiff,  and  that  it  cannot  be  varied 
by  parol  evidence  tending  to  show  that  other 
injuries  than  that  to  the  ankle  were  not  in 
the  contemplation  of  the  narties. 

We  therefore  answer  the  question  in  the 
negative. 
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CONNECTICUT    GENERAL     LIFE     IN- 
SUTiAl^CE    COMPANY 

V. 

Myron  F.  CHASE  et  al. 
(72  Vt.  176.) 

F»llnre  to  disclose  to  persons  slflrnlnv 
»n  Airent's  bond  in  ignorance  of  the 
fact,  that  he  has  been  short  in  his  ac- 
counts, and  la  retained  In  his  employment 
only  on  condition  that  he  pays  the  shortage 
and  executes  a  new  bond,  is  such  a  fraud 
on  their  rights  as  will  discharge  them 
from  all  liability  on  the  bond. 

(March  8,  1900.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Washington  County  Court  made 
during  the  trial  of  an  action  on  an  agent's 
bond  given  by  defendants  to  plaintiff  which 

Note. — As  to  liability  on  guaranty  or  surety 
obligation  obtained  by  fraud,  see  also,  in  this 
series.  Page  v.  Krekey  (N.  Y.)  21  L.  R.  A. 
409,  and  note,  and  Lachman  v.  Block  (La.) 
28  L.  R.  A.  256. 
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resulted  in  a  judgment  in  plaintiff's  favor. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Senter  A  Goddard,  for  def&id- 
ant  Marvin: 

It  was  the  duty  of  the  plaintiff,  having  an 
opportunity,  to  put  the  sureties  to  this  bond 
in  the  same  condition  they  were  in  as  to 
knowledge  about  Chase's  responsibility  and 
honesty. 

8ooy  V.  State,  39  N.  J.  L.  143.  h 

Neither  in  morals  nor  in  law  can  an  obligee 
stand  by  and  knowingly  allow  an  obligor  to 
take  a  risk  which  the  former  knows  the  lat- 
ter has  no  intention  to  assume, 

8ooy  V.  State,  39  N.  J.  L.  144;  Smith  v. 
Bank  of  Scotland,  1  Dow,  P.  C.  272;  Dough- 
ty V.  Savage,  28  Conn.  155 ;  Brandt,  Surety- 
ship &  Guaranty,  §  419;  1  Story,  Eq.  Jur.  ( 
215. 

When  these  transactions  of  Chase  were  of 
such  a  character  that  it  was  their  duty  to 
inform  the  sureties  on  the  old  bond  before 
they  could  hold  them  liable  for  any  future 
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Bhortages,  it  certainly  was  their  duty  to  in- 
form tnc  new  sureties  of  these  transactions. 

Brandt,  Siiretyship  &,  Guaranty,  §  419. 

To  receive  a  surety  known  to  be  acting  up- 
on the  belief  that  there  are  no  unusual  cir- 
cumstances by  which  his  risk  will  be  mate- 
rially increased,  well  knowing  that  there  are 
such  circumstances  and  having  an  oppor- 
tunity to  make  them  known  and  withholding 
them,  must  be  regarded  as  a  legal  fraud  by 
which  the  surety  will  be  released  from  his 
contract. 

Franklin  Ba/nk  v.  Cooper,  36  Me.  179; 
Smith  V.  Joaselyn,  40  Ohio  St.  409 ;  Doughty 
V.  Savage,  28  Conn.  146;  Bmith  v.  Bank  of 
Scotland,  1  Dow,  P.  C.  292;  Graves  v.  Leb- 
anon Nat.  Bank,  10  Bush,  23,  19  Am.  Rep. 
60;  Lee  v.  Jones,  14  C.  B.  N.  S.  386;  Guar- 
dian Fire  d  Life  Assur,  Co.  v.  Thompson,  68 
Cal.  209,  9  Pac.  1;  Dinsmore  v.  Tidball,  34 
Ohio  St.  418. 

Plaintiff  was  bound,  in  point  of  law,  to 
disclose  to  Marvin  and  his  codefendants  all 
the  facts  within  its  knowledge  that  it  was  in 
any  way  material  that  the  surety  should 
know,  and  whether  it  neglected  to  disclose 
those  facts  from  one  motive  or  another  is 
entirely  immaterial. 

Radlton  v.  Mathews,  10  Clark  &  F.  934; 
Wilmington,  C.  d  A.  R.  Co.  v.  Ling,  18  S.  C. 
116;  United  States  L.  Ins.  Co.  v.  Salmon,  91 
Hun,  535,  36  N.  Y.  Supp.  830;  Common- 
wealth Bldg.  d  L.  Co.  V.  Fromlet,  6  Ohio 
Dec.  184;  Harrison  v.  Lumbermen  d  M.  Ins. 
Co.  8  Mo.  A  pp.  40;  Morse,  Banks  &  Banking, 
3d  ed.  §  21,  and  note  1 ;  2  Parsons,  Contr. 
267 ;  Story,  Eq.  Jur.  §  324.  * 

Messrs.  DiUinKl&am,  Hiue,  ft  How- 
landt  for  plaintiff : 

The  creditor's  failure  to  inform  the  sure- 
ties of  the  principal's  previous  shortage  did 
not  discharge  the  sureties,  inasmuch  as  the 
surrounding  circumstances  lack  several  of 
the  ingredients  necessary  to  bring  the  case 
within  the  applicable  rule  of  law. 

The  shortages  did  not  amount  to  embezzle- 
ment or  dishonesty.  They  were  the  "breach- 
es of  duty  and  contract  obligations''  held  in 
Wntertown  F.  Ins,  Co,  v.  Simmons,  131 
Mass.  85,  41  Am.  Hep.  196,  and  Lancashire 
Ins.  Co.  V.  Callahan,  68  Minn.  277,  71  N. 
W.  261,  to  involve  no  obligation  on  the  cred- 
itor, in  itte  absence  of  inquiry,  to  inform  the 
sureties. 

The  basis  of  the  defense  of  nondisclosure 
is  fraud. 

Ho  ice  Mach.  Co.  v.  Farrington,  82  N.  Y. 
121;  North  British  Ins.  Co.  y.  Lloyd,  10 
Exch.  623. 

There  is  no  obligation  on  the  master  to 
disclose  faets  not  a  "material  part  of  the 
transaction  itself  between  the  creditor  and 
his  debtor  to  which  the  suretyship  relates." 

Wythes  ▼.  Labouchere,  3  De  G.  &  J.  609; 
Hamilton  v.  Watson,  12  Clark  &  F.  109; 
Magee  v.  Mo/nhattan  L.  Ins.  Co.  92  U.  S.  93, 
23  L.  ed.  699. 

It  does  not  appear  that  the  company  was 
aware  that  the  sureties  were  ignorant. 

Magee  v.  Manhattan  L.  Ins.  Go.  92  U.  S. 
93.  23  L.  ed.  699. 

Neither  does  it  appear  that  the  sureties 
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were  not,  in  fact,  aware  of  the  previous 
shortage.  The  court  has  no  right  to  pre- 
sume that  fact,  and  this  alone  should  be 
controlling. 

State  V.  Bates,  36  Vt.  399. 

The  strictness  of  the  ancient  rule  respect- 
ing sureties  has  been  much  modified,  and  the 
old  cases  have  been  overi*uled. 

Hamilton  v.  Watson,  12  Clark  &  F.  109; 
Warren  v.  Branch,  15  W.  Va.  21 ;  Water  town 
F.  Ins.  Co.  V.  Simmons,  131  Mass.  85,  41 
Am.  Hep.  196. 

Watson,  J.,  delivered  the  opinion  of  the 
court: 

Prior  to  April,  1888,  Frank  C.  Griswold 
was  in  the  employ  of  the  plaintiff  as  super- 
intendent of  agencies,  and  as  such  had  au- 
thority to  appoint  agents  and  make  arrange- 
ments and  trades  with  them,  subject  to  the 
approval  of  the  company;  and  thus  he  cou- 
tinued  until  after  the  execution  and  delivery 
to  the  company  of  the  bond  in  question  by 
the  defendants  on  the  17th  day  of  October, 
1893.  Acting  in  that  capacity,  Griswold  in 
April,  1888,  employed  the  defendant  Myron 
F.  Chase  to  work  for  the  plaintiff,  and  with- 
in a  month  thereafter  Chase  entered  upon 
his  employment^  and  thenceforth  thus  con- 
tinued until  April,  1896.  At  the  time  of 
Chase's  first  employment,  the  plaintiff  ad- 
vanced to  him  about  $300,  understanding 
from  his  statement  to  Griswold  that  he  was 
to  use  it  to  pay  a  note  of  the  same  amount 
to  Mr.  Bull,  agent  of  the  Phoenix  Mutual 
Life  Insurance  Company,  which  amount 
Chase  afterwards,  and  before  the  giving  of 
the  bond  in  question,  repaid  to  the  plaintiff. 
On  the  1st  day  of  April,  1893,  Chase  and 
the  plaintiff  entered  into  a  written  contract 
whereby  the  former  was  made  the  general 
agent  of  the  latter  at  Montpelier  and  vicini- 
ty, to  solicit  and  procure  applications  for 
insurance,  and  deliver  policies  issued  there- 
on, and  also  premium  receipts,  upon  payment 
to  him  of  the  moneys  named  therein;  and 
Chase  was  io  hold  the  moneys  thus  collected 
as  a  fiduciary  trust,  not  apply  them  to  any 
personal  use  or  purpose  whatever,  keep  full 
and  accurate  accounts  thereof,  and  on  or  be- 
fore the  5th  day  of  every  month  transmit  to 
the  plaintiff  a  full  and  true  report  of  all  col- 
lections made  and  of  all  expenses  incurred, 
and  therewith  transmit  and  pay  over  the 
amount  of  moneys  due  the  plaintiff,  received 
by  him  as  such  agent,  and  not  before  paid 
over,  and  that  he  should  furnish  to  the 
plaintiff,  and  maintain  with  it,  a  sufficient 
and  satisfactory  bond  for  the  faithful  per- 
formance of  the  duties  pertaining  to  his  agen- 
cy, and  for  the  prompt  payment  of  all  mon- 
eys and  securities  received  by  him.  About 
two  weeks  prior  to  the  giving  of  the  bond  in 
suit,  Griswold  came  to  Montpelier,  in  his 
representative  capacity  for  the  plaintiff,  and 
found  that  Chase  had  collected  and  not  re- 
counted for  premiums  of  the  plaintiff 
amounting  to  between  $1,000  and  $1,200, 
whereupon  Griswold  and  Mr.  Hudson,  the 
plaintiff's  secretary,  who  was  also  present, 
agreed  with  Chase  that  he  might  continue 
in  the  plaintiff's  employment  upon  condition 
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that  he  pay  the  shortage  and  furnish  a  new 
bond.  Thereafter,  and  before  the  giving  of 
the  new  bond.  Chase,  through  his  friends, 
procured  the  amount  of  his  arrearage  and 
paid  the  same  to  the  plaintiff.  With  mat- 
ters standing  in  this  way,  the  bond  in  ques- 
tion was  executed  and  delivered  to  the  plain- 
tiff on  the  17th  day  of  October,  1893,  condi- 
tioned that:  "Whereas,  the  above-named  M. 
F.  Chase  has  been  appointed  by  said  com- 
pany its  agent  for  the  purpose  of  procuring 
applications  for  life  insurance,  collecting 
premiums  thereon,  and  performing  such  oth- 
er duties  in  connection  therewith  as  maybe 
intrusted  to  him:  Now,  if  the  said  Myron 
F.  Chase  shall  promptly  pay  and  deliver 
over  all  moneys  belonging  to  said  company, 
in  his  possession  or  under  his  control,  or  for 
which  he  shall  be  liable  and  responsible,  un- 
der the  terms  of  this  contract  with  said 
company,  and  shall  render  regular,  true,  and 
full  accounts  to  said  company  of  all  prop- 
erty belonging  to  it  in  his  hands,  and  shall 
faithfully  discharge  his  duties  as  agent  of 
said  company,  then  this  obligation  shall  be 
null  and  void,  otherwise,"  in  full '  force. 
This  bond  was  signed  by  the  other  defend- 
ants as  sureties  for  Chase,  and  the  plaintiff's 
agent,  Griswold.  was  present  when  Ellis  and 
when  Marvin  signed  it,  and  had  an  oppor- 
tunity to  disclose  to  them,  respectively,  all 
facts  in  reference  to  advancement  of  money 
to  Chase  by  the  plaintiff,  and  in  reference 
to  Chase's  previous  delinquencies  and  defal- 
cations while  in  the  plaintiff's  employ,  but 
made  no  disclosure  to  either  of  them,  nor 
to  either  of  the  other  sureties,  relative  there- 
to, by  reason  whereof  the  sureties  contend 
that  they  are  not  liable  upon  the  bond. 
Chase  ceased  to  do  business  for  the  plain- 
tiff on  April  15,  1896,  at  which  time  he  had 
failed  to  pay  over  to  the  plaintiff  its  moneys 
that  he  had  collected,  in  the  performance  of 
his  duties  as  agent,  to  the  amount  of  $1,- 
029.04.  This  money  he  had  converted  to  his 
own  use.  The  facts  reported  show  that 
Chase's  shortages  occurred  from  the  begin- 
ning of  his  agency,  and  continued  through- 
out the  same,  and  that  a  part  of  the  money 
used  by  him,  causing  the  defalcation  dis- 
"covered  just  prior  to  the  giving  of  this  bond, 
was  used  to  repay  to  the  plaintiff  the  ad- 
vancement of  $300,  and  that  the  money  bor- 
rowed by  Chase  to  pay  that  defalcation  was 
repaid  by  again  using  the  plaintiff's  money, 
and  thereby  causing  the  defalcation  for 
which  recovery  is  sought  in  this  suit.  All 
of  this  money  came  into  Chase's  possession 
or  under  his  care  by  virtue  of  his  employ- 
ment, and  he  fraudulently  converted  the  same 
to  his  own  use  in  violation  of  the  terms  of 
his  trust,  and  evidently  it  was  to  guard 
against  any  loss  resulting  to  the  plaintiff  by 
reason  of  a  similar  breach  of  trust  in  the 
future  that  a  new  bond  was  demanded,  as 
one  of  the  conditions  of  his  remaining  in 
the  plaintiff's  employ. 

It  is  contende<l  in  behalf  of  the  plaintiff 
that  the  prior  shortages  did  not  amount  to 
embezzlement  or  dishonesty  on  the  part  of 
Chase,  but  with  this  contention  we  cannot 
agree.  The  facts  reported  show  him  guilty  ' 
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of  a  fraudulent  conversion  to  his  own  use, 
without  the  consent  of  his  employer,  of  mon- 
ey that  came  into  his  possession  or  under 
his  care  by  virtue  of  his  employment  as 
agent,  for  which  he  was  liable  criminally, 
under  the  provisions  of  §  -4951,  Vt.  Stat. 
It  was  the  duty  of  the  plaintiff,  knowing 
that  the  other  defendants  were  about  to 
sign,  as  sureties.  Chase's  bond,  conditioned 
as  is  the  one  in  question,  to  fully  disclose  to 
them,  and  each  of  them,  the  facts  relative  to 
Chase's  previous  defalcations  or  fraudulent 
conversions,  and  the  conditions  under  which 
he  was  allowed  to  remain  in  the  plaintiff's 
employ.  No  such  disclosure  was  made,  and 
the  sureties  had  a  right  to  understand  that 
the  plaintiff  was  acting  in  good  faith  to- 
wards them,  and  that  the  previous  dealings 
of  Chase  with  the  plaintiff  had  been  with 
integrity,  and  not  in  criminal  breach  of  his 
trust.  The  plaintiff,  through  its  authorized 
agent,  then  knew  or  had  reason  to  believe 
that,  were  the  facts  as  to  Chase's  previous 
malpractices  made  known  to  the  sureties, 
their  intended  actions  relative  to  the  sign- 
ing of  the  bond  would  probably  be  changed ; 
and  to  allow  them  to  sign  it,  under  the  cir- 
cumstances, without  giving  them  such  infor- 
mation, was  not  acting  in  good  faith,  and 
was  such  a  fraud  upon  their  rights  by  the 
plaintiff,  unless  they  were  otherwise  in- 
formed relative  thereto,  as  will  operate  to 
discharge  the  sureties  from  all  liability  upon 
the  bond.  Richmond  v.  StandcUft,  14  Vt. 
258;  8ooy  v.  State,  39  N.  J.  L.  136;  1  Story, 
Eq.  Jur.  §  215.  We  think  the  law  upon 
this  subject  is  well  stated  by  Chief  Justice 
Beasley  in  Sooy  v.  State,  that  "it  is  the  duty 
of  a  person,  taking  a  guaranty  for  the  good 
conduct  of  an  employee  to  disclose  the  past 
malpractices  of  such  employee  in  the  course 
of  the  business  to  which  the  guaranty  re- 
lates, and  that  if  such  duty  is  not  performed 
the  instrument  so  taken  is,  ipso  facto,  in- 
valid. The  continuance  of  an  agent  in  an 
employment  is  an  act  so  expressive  of  trust 
and  confidence  that  it  is  tantamount  to  an 
express  declaration  to  that  effect,  and  hence 
it  must,  under  usual  circumstances,  have  all 
the  effect  of  a  meditated  fraud,  if  the  per- 
son so  retaining  the  agent  can  be  permitted 
to  disown  the  implication  inevitably  arising 
from  his  own  conduct." 

But  it  is  contended  by  the  plaintiff  that 
the  facts  reported  do  not  show  the  sureties 
without  knowledge  or  information  concern- 
ing the  past  malpractices  of  Chase  when 
they  signed  and  delivered  the  bond,  and 
therefore,  under  the  law  as  laid  down  in 
State  V.  Bates,  36  Vt.  387,  they  are  not  re- 
lieved from  liability. 

It  is  true,  the  record  does  not  show  how 
the  fact  was  in  that  regard,  and  the  plain- 
tiff's contention  is  sound,  as  the  case  now 
stands;  but  we  think  that  no  final  disposi- 
tion of  the  case  should  be  made  until  the 
fact  of  whether  the  sureties  did  or  did  not 
have  such  knowledge  or  information  is  made 
a  part  of  the  record,  and  that  then  judgment 
should  be  rendered  accordingly;  and  jtLdg- 
ment  loill  he  reversed,  pro  forma,  and  cause 
remanded  for  that  purpose. 
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STATE    BANK    OF    PIKE,    Respt., 

V. 

George  M.  BROWN  et  al.,  Appta. 
(165  N.  y.  216.) 

1..  Entries  In  the  books  of  m  bank,  not 
niade  by  tlie  cashier,  are  not  admissi- 
ble asrainst  his  sureties  In  an  actioo  on 
his  bond,  in  the  absence  of  proof  as  to  who 
made  them,  that  the  one  making  them  was 
dead  or  without  the  jurisdiction  of  the  court, 
or  that  they  were  made  In  the  usual  course  of 
business  In  accordance  with  a  uniform  prac- 
tice to  make  them  when  and  precisely  as  the 
transactions  occurred,  where  the  books  were 
not  referred  to  In  the  bond,  and  the  sureties 
had  no  right  of  access  to  them. 

&  Computations  by  am  expert,  made 
solely  from  the  books  of  a  bank,  are  not 
admissible  in  evidence  when  the  contents  of 
the  books  themselves  are  not  admissible. 

(January  8,  1901.) 


APPEAL  by  defendanta  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Oourt,  Fourth  Department,  affirming 
a  judgment  entered  in  the  office  of  the  clerk 
of  Wyoming  County  upon  the  report  of  a 
referee  in  favor  of  plaintiff  in  an  a^rtion  to 
recover  upon  a  cashier's  bond  the  amount  of 
shortage  found  in  his  accounts.     Reversed. 

,    Statement  by  Vanai,  J.: 

Appeal  from  a  judgment  of  the  appellate 
division  of  the  supreme  court  in  the  fourth 
judicial  department,  entered  May  17,  1898, 
unanimously  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  ref- 
eree. This  action  was  brought  upon  a  bond 
dated  January  2,  1893,  signed  by  Earle  S. 
White  as  principal,  and  by  the  defendants 
and  others  as  sureties,  to  recover  the  sum 
of  $2,467.36  alleged  to  be  due  the  plaintiff 
thereon  by  reason  of  a  breach  of  the  condi- 
tion  thereof.     The  bond  was  in  the  penal 


Note. — Use  of  person's  hooks  of  account  as  evi- 
dence upon  issues  between  other  parties, 

I.  Scope. 

II.  The  general  rule. 

III.  Except  ions— enumerated, 

IV.  Entries  against  interest. 

a.  The  gentral  rule. 

b.  Application  to  particular  classes  of 

oases. 

1.  Entries  as  to  receipt  of  rent. 

2.  Receipted  charges  for  services, 

3.  Othtir  miscellaneous  entries, 
y.  Entries  constituting  part  of  the  res  gestcB. 

a.  The  general  rule. 

b.  Application  to  particular  cases. 

TI.  Entries   required  hy  legal  or  particular 
duty. 

a.  The  general  rule. 

b.  Application  to  official  entries. 

c.  Application  to  entries  or  memoranda 

of  notice  of  dishonor. 
VII.  Entries  in  the  course  of  business. 
ft.  The  general  rule. 

b.  Application  to  entries  by  an  agent. 

1.  In  his  own  hooks. 

2.  In   the  hooks   of   his   principal 

or  employer. 
8.  Entries  by  an  attorney. 

c.  Application  to  bank  hooks. 

d.  Application  to  hooks  of  carriers. 

e.  Application    to    other    ntiscellaneous 

entries. 
▼III.  Ancient  books. 
IX.  Use  of,  to  contradict,  corroborate,  or  ex- 
plain other  evidence. 
X.  Entries  treated  as  admissions,  or  as  ore- 
ating  an  estoppel. 

a.  The  general  rule. 

b.  Applination    to    hooks    of   debtor    to 

show  fraud. 

c.  Application  to  corporate  hooks  gen- 

erally. 
d    Application  to  bank  books. 

e.  To  establish  personal  liability  of  a 

stockholder  or  director. 

f.  Application   to  partnership  books  of 

account. 

g.  Application    to    other   miscellaneous 

entries. 
h.  Necessitii  of  knowledge  of,  or  consent 
to,  entry. 
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XI.  Ner.cssity  of  authentication  and  proof  of 

death  or  absence. 
XII.  Variation  of  rules  by  statutory  and  con- 
stitutional provisions, 
XIII.  Conclusion. 

I.  Scope. 

This  note  Is  confined  to  the  question  of  ad- 
missibility and  efTect  of  books  of  account  on 
issues  between  third  persons.  It  does  not  in- 
clude questions  as  to  procuring,  or  compelling 
the  production  of,  such  books.  And  It  only  in- 
cludea  cases  In  which  the  fact  that  the  books 
were  sought  to  be  used  on  Issues  between  third 
persons  had  some  bearing  or  effect  on  the  de- 
cision. Cases  turning  upon  the  mere  question 
of  the  admissibility  or  effect  of  books  of  account 
as  such,  without  reference  to  the  parties  be- 
tween whom  the  issue  arose,  are  omitted,  though 
the  issue  may  have  been  between  persons  other 
than  the  parties  to  the  entries  in  question,  but 
will  be  found  collected  In  a  note  to  Smith  v. 
Smith  (N.  Y.)  52  L.  R.  A.  545,  on  A  party's 
books  of  account  as  evidence  in  his  own  favor. 
In  another  to  Hall  v.  Chambersburg  Woolen  Co. 
(Pa.)  52  L.  R.  A.  689,  on  What  is  provable  by 
books  of  account,  and  in  another  to  Chick  v. 
Robinson  (C.  C.  App.  6th  C.)  52  L.  R.  A.  833, 
on  Partnership  hooks  of  account  as  evidence, 
and  other  notes  in  this  series. 

II,  TJte  general  rule. 

The  general  rule  is  that  a  person's  books  of 
account  cannot  be  used  as  evidence  upon  issues 
between  third  persons:  that  entries  In  such 
books  as  to  such  third  persons  are  res  inter 
alios  acta,  and  cannot  be  used  against  persons 
not  parties  to  them.  Boyd  v.  Terkes,  25  111. 
App.  527 ;  Schwartz  v.  Southerland,  51  111.  App. 
175  ;  Harrison  v.  Lagow,  1  Blackf.  307 ;  Ridge- 
ley  V.  Johnson,  11  Barb.  527 ;  Sloan  v.  McDow- 
ell, 75  N.  C.  29 ;  Powers  v.  Hazel  ton  &  L.  R.  Co. 
33  Ohio  St.  420. 

Though  he  by  whom  they  were  made  is  dead. 
Rldgeley  v.  Johnson,  11  Barb.  527. 

Unless  a  foundation  is  laid  for  their  admis- 
sion on  special  grounds.  Powers  v.  Hazel  ton  & 
L.  R.  Co.  33  Ohio  St.  429. 

That  the  account  books  of  a  party  are  not 
evidence,  except  of  charges  by  the  creditor 
against  the  debtor,  when  they  stand  to  each 
other  in  the  relation  of  plaintiff  and  defendant. 
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sum  of  $20,000,  with  the  obligatory  part  in 
the  usual  form,  and  the  following  recital 
and  condition  underwritten:  "Whereas, 
the  above-bounden  Earle  S.  White  has  been 
elected  cashier  of  the  State  Bank  of  Pike, 
located  and  doing  business  in  the  village  of 
Pike,  N.  Y.,  by  reason  whereof  divers  sums 
of  money,  goods,  and  chattels,  the  property 
of  said  bauK,  will  come  into  his  hands :  Now, 
therefore,  the  condition  of  the  above  obliga* 
tion  is  such  that  if  the  said  Earle  S.  White, 
his  executors  or  administrators  or  assigns,  at 
the  expiration  of  his  term  of  office,  upon  re- 
quest to  him  or  them  made,  shall  make  or 
give  unto  the  said  State  Bank  of  Pike,  or  its 
agent  or  attorney,  a  just  and  true  account 
of  all  such  sums  of  money,  goods,  or  chattels, 
and  other  valuable  things,  as  have  come  in- 
to his  hands,  charge,  or  posseeeion,  as  cash- 
ier of  the  said  bank,  and  shall  pay  over  and 


deliver  to  his  successor  in  office,  or  such  oth- 
er person  as  may  be  duly  authorized  to  re- 
ceive the  same,  all  sucm  sums  of  money, 
goods,  and  chattels  and  other  valuable  things- 
as  Rhall  appear  to  be  in  his  hands  and  due- 
by  him  to  the  said  bai^,  then  the  above  obli- 
gation to  be  void;  else  to  remain  in  full  force- 
and  virtue."  White  was  not  a  party  to  the 
action,  but  the  an»wer  of  his  sureties,  among 
other  defenses,  set  forth,  in  substance,  a  gen- 
eral denial.  The  referee  found  that  on  the 
12th  of  April,  1892,  the  plaintiff,  a  banking 
association  incorporated  under  the  laws  of 
this  state,  employed  White  as  its  cashier; 
that  on  the  2d  of  January,  1803,  the  bond  ij» 
question  was  given ;  that  White  ceased  to  be- 
cashier  on  tiie  15th  of  August,  1895;  and 
that  he  had  failed  to  pay  over  and  deliver 
the  following  sums,  which  came  into  his  pos- 
session  as    cashier:     $223.04   of   bills   and 


They  arc  not  evidence  when  the  dealing  between 
the  debtor  and  creditor  Is,  as  to  the  parties  to 
the  suit,  a  mere  collateral  matter.  Woodes  v. 
Dennett,  12  N.  H.  510 :  Little  v.  Wyatt,  14  N.  H. 
23 ;  Batchelder  v.  Sanborn,  22  N.  H.  825 ;  Las- 
sone  V.  Boston  &  L.  R.  Co.  66  N.  U.  845,  17  L. 
R.  A.  527,  24  Atl.  902 ;  Perrlne  v.  Hotchkiss,  58 
Barb.  77 ;  Juniata  Bank  v.  Brown,  5  Berg.  &  R. 
226. 

As,  for  instance,  the  books  of  a  third  party 
to  establish  for  the  benefit  of  the  maker  of  the 
note  in  suit  that  certain  of  the  indorsers  were 
partnera  Juniata  Bank  v.  Brown,  5  Serg.  & 
R.  226. 

And  that  a  party's  book  of  accounts  is  com- 
petent evidence  for  the  plaintiff  only  to  prove 
the  account  which  is  the  foundation  of  the  suit, 
and  for  the  defendant  only  to  prove  a  set-off 
against  the  claim  of  the  plaintiff.  Little  v.  Wy- 
att,  14  N.  H.  23 ;  Batchelder  v.  Sanborn,  22  N. 
H.  325.  But  the  question  here  was  as  to  an  al- 
leged error  In  the  date  of  the  entry. 

Thus,  the  books  of  a  third  person,  containing 
charges  against  the  plaintiff  in  an  action  for  the 
recovery  of  moneys  paid  to  him,  are  not  compe- 
tent evidence  for  the  defendant  to  prove  pay- 
ments made  by  such  third  person,  where  he  did 
not  act  as  agent  or  clerk  of  the  defendant,  or  in 
his  behalf.  McKenney  v.  Walte,  20  Me.  840; 
Miller  V.  Clark,  5  Lans.  388. 

So,  entries  in  the  books  of  a  bank,  made  by 
its  cashier  since  deceased,  are  not  admissible  in 
favor  of  the  defendant  in  an  action  on  a  note 
payable  to  the  order  of  such  cashier,  which  was 
found  among  the  papers  of  the  bank  after  his 
death,  either  as  admissions  against  interest,  or 
as  entries  made  by  a  person  decea-ed  In  the 
regular  course  of  business.  Wheeler  v.  Walker, 
45  N.  H.  355. 

And  the  books  of  account  of  the  cashier  of  a 
bank  are  not  evidence  against  one  against  whom 
the  bank  held  a  Judgment  on  a  proceeding  to 
qnash  an  execution  Issued  on  It  in  favor  of  one 
who  claimed  to  hold  the  judgment  by  assign- 
ment from  the  bank.  Union  Bank  v.  Call,  5 
Fla.  409. 

Nor  are  entries  In  the  books  of  a  bank  which 
was  the  former  holder  of  a  promissory  note, 
made  while  it  was  such  holder,  admissible  to 
show  that  the  note  was  paid  when  it  became 
due,  against  one  to  whom  it  was  subsequently 
transferred  for  value,  as  such  entries  are  only 
equivalent  to  the  oral  declarations  of  a  former 
holder.     Jermaln  v.  Worth,  6  Denio,  342. 

And  the  books  of  a  bank  are  not  admissible 
in  evidence  in  an  action  brought  to  close  up  and 
settle  matters  of  account  between  two  parties, 
one  of  whom  became  indorser  for  the  other,  and 
loaned  him  money  from  the  avails  of  the  dls- 
53  L.  R.  A. 


counts  of  notes  indorsed,  for  the  purpose  of  es- 
tablishing the  truth  of  statements  therein  con- 
tained, as  to  the  amount  of  paper  which  ha(t 
been  discounted  for  the  defendant,  and  the  num- 
ber of  notes  so  discounted  and  renewed,  as  they 
relate  solely  to  transactions  between  the  de- 
fendant and  the  bank,  which  was  a  third  part7^ 
and,  as  the  books  themselves  are  not  evidence,  a 
statement  made  up  from  such  books  Is  equally 
incompetent.  Perrlne  v.  Hotchkiss,  58  Barb. 
77. 

So,  entries  in  the  books  of  brokers,  made  on 
purchasing  stock  ordered  by  a  customer  through 
another  broker,  are  inadmissible  in  evidence  ia 
an  action  by  the  latter  broker  against  such  cus- 
tomer to  recover  for  loss  on  stocks  which  it  1» 
claimed  were  purchased  and  carried  by  the 
plaintiff  for  the  customer  on  his  order,  and  for 
loss  on  certain  transactions  in  oats,  which  It 
was  claimed  were  conducted  by  the  plaintiff  for 
the  defendant  on  the  board  of  trade.  Boyd  v. 
Yerkes,  25  III.  App.  527. 

And  the  manner  in  which  charges  were  made 
in  the  books  of  a  third  party  seeking  to  charge 
one  as  a  partner  is  not  competent  evidence  to 
establish  the  fact  of  partnership.  McNamara 
V.  Dratt,  40  Iowa,  413. 

Nor  are  books  of  a  railroad  company,  kept 
solely  for  its  own  use  and  convenience  in  the 
management  of  Its  business,  admissible  in  evi- 
dence In  favor  of  the  company  against  a  thinf 
party  seeking  to  recover  damages  sustained  by 
the  company's  negligence.  Pittsburgh  &  L.  B. 
R.  Co.  V.  Cunnington,  39  Ohio  St.  327. 

And  the  books  of  account  and  checks  of  a 
contractor  for  driving  logs  are  inadmissible  In 
evidence  in  a  proceeding  by  the  persons  who 
performed  the  work  under  contract  with  the 
contractor,  against  the  owner  of  the  logs,  to  en- 
force the  lien  of  the  persons  driving  the  loga 
against  the  owner,  for  their  labor.  Mlnton  v. 
TTnderwocd  Lumber  Co.  79  Wis.  646,  48  N.  W. 
857. 

And  books  of  a  lumber  company  showing  a 
quantity  of  lumber  furnished  by  the  company 
to  a  third  person  arc  not  admissible  In  evidence 
in  an  action  by  such  third  person  against  an- 
other for  lumber  delivered  by  the  former  to  the 
latter  to  prove  the  Quantity  of  lumber  so  deliv- 
ered, though  they  might  serve  as  memoranda  to 
aid  the  memory  of  men  who  put  the  lumber 
upon  the  cars  or  shipped  it  to  the  purchaser. 
Holt  V.  Pie,  120  Pa.  425,  14  Atl.  389. 

So,  the  books  of  account  of  a  party  who  had 
been  furnishing  another  with  castings  for  horse 
rakes  and  other  Implements  are  not  evidence  of 
the  performance  of  a  special  contract  with  a 
third  party,  by  which  the  third  party  agreed 
to  furnish  such  sums  of  money  as  might  1^  re- 
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notes  discounted,  $361.08  of  moneys  depos- 
ited in  the  bank  by  persons  not  doing  an  ac- 
tive business,  and  $1,283  of  moneys  deposited 
for  which  cei-tificates  of  deposit  were  issued. 
Judgment  was  directed  and  entered  for  the 
sum  of  $1,867.12,  and,  after  affirmance  by 
the  appellate  division,  the  defendants  ap- 
pealed to  this  court. 

Mr,  C.  S.  Cary,  for  appellants: 

The  bond  is  limited  to  the  express  terms 
of  the  contract,  whicn  should  be  construed 
strictly  and  favorably  to  the  sureties. 

Ward  v.  Stahl,  81  N.  Y.  406. 

The  bond  was  not  intended  to  apply  to 
any  anterior  acts  of  White,  nor  is  it  a  bond 
for  the  honest  or  faithful  performance  of  his 
duty,  or  that  he  shall  be  guilty  of  no  mis- 
conduct; but  it  is  simply  a  bond  that  he 
shall  keep  account  and  pay  over  from  and 
after  the  date  and  delivery  of  the  bond. 


Union  Bank  v.  Closaey,  10  Johns.  271;  17 
^m.  &  Eng.  £nc  Law,  p.  69. 

l^e  burden  is  upon  the  plaintiff  to  estab- 
lish the  negative  proposition  that  White 
failed  to  pay  over  all  sums,  etc.,  appearing 
to  be  in  his  hands. 

Algte  V.  Wood,  11  Jones  &  S.  46;  Schleg- 
inger  v.  Hexter,  2  Jones  &  S.  500;  Noe  v. 
Chepory,  7  Daly,  283 ;  Lamb  v.  Camden  d  A, 
R,  d  Transp.  Co,  46  N.  Y.  271,  7  Am.  Rep. 
327;  Panama  R.  Co,  v.  Johnson,  58  Hun, 
557,  12  N.  Y.  Supp.  499;  1  Greenl.  Ev.  §  80. 

The  admission  of  the  books  of  the  bank 
was  error,  and  the  exceptions  are  well  taken. 

White  V.  Ambler,  8  N.  Y.  170;  Ocean  Nat. 
Bank  v.  Carll,  56  N.  Y.  440;  Melvin  v.  Wood, 
4  Abb.  Pr.  N.  S.  441 ;  Chenango  Bridge  Co. 
V.  LetDta,  63  Barb.  111. 

In  no  view  of  the  case  could  the  entries 
made  in  these  books  prior  to  the  giving  of 


quired  from  time  to  time  to  complete  the  horse 
rakes  aod  other  Implements  in  the  course  of  con- 
stractlon*  and  can  only  be  used  as  a  memoran- 
dum of  items  to  refresh  the  memory  of  the  wit- 
nesses.    Eshleman  v.  Uarnlsh,  76  Pa.  97. 

And  where  title  to  property  was  claimed  by 
one  party,  who  purchased  from  her  father,  who 
was  a  member  of  a  partnership,  and  the  prop- 
erty was  attached  and  removed  by  another  as 
the  property  of  the  father,  the  testimony  of  a 
member  of  the  company  that  he  had  seen  the 
note  book  of  the  company,  kept  by  the  father 
and  from  time  to  time  exhibited  by  him  to  the 
company,  which  contained  a  statement  and  date 
of  the  amount  of  a  note  that  was  due  to  the 
plaintiff,  in  payment  of  which  the  property  was 
alleged  to  have  been  given,  and  the  time  of  its 
payment,  offered  to  prove  the  existence  of  her 
debt  against  the  company  in  an  action  for  the 
recovery  of  the  attached  property,  is  mere  hear- 
say, and  not  admissible,  as  neither  the  books  of 
the  company  nor  the  testimony  of  the  witness 
are  legal  evidence  as  against  third  parties. 
Treat  v.  Barber,  7  Conn.  274. 

And  a  book  kept  by  a  forge  master  for  the 
purpose  of  settling  with  his  workmen,  in  which 
are  entered  their  names,  the  quantity  of  iron 
delivered,  and  the  date  and  In  some  Instances 
the  price,  is  not  such  a  book  of  original  en- 
tries as  is  evidence  against  a  purchaser  of  the 
iron,  though  it  also  contains  the  names  of  the 
purchasers.     Rogers  v.  Old,  5  Serg.  &  R.  404. 

So,  the  same  rule  applies  to  memoranda  as 
to  matters  between  persons  not  parties  to  the 
action  In  question,  as  distinguished  from 
charges  In  books  of  account. 

Thua  an  entry  made  by  a  farmer  when  he 
hired  a  farm  servant,  of  a  memorandum  of  the 
terms  of  hiring  In  his  memorandum  book  accord- 
ing to  his  usual  practice.  Is  not  admissible  after 
his  death  on  a  question  as  between  two  parishes 
as  to  the  settlement  of  such  farm  servant,  ei- 
ther as  an  entry  against  interest,  or  as  one  In 
the  ordinary  course  of  business,  or  as  evidence 
of  the  contract  of  hiring.  Reg.  v.  Worth,  3 
Gale  &  D.  376,  7  Jnr.  172,  12  L.  J.  Q.  B.  N.  S. 
144.  4  Q.  B.  132. 

So,  the  memorandum  l>ook  of  a  jeweler  and 
copies  therefrom  with  reference  to  a  package  of 
Jewelry  to  be  sent  to  a  salesman  in  his  employ, 
relating  to  matters  solely  between  himself  and 
the  salesman,  are  inadmissible  in  evidence.  In 
an  action  by  the  Jeweler  against  the  proprietor 
of  a  hotel  in  Chicago,  to  whom  the  package  of 
Jewelry  was  sent  by  express  from  New  York  for 
delivery  to  the  salesman,  for  appropriating  the 
same  to  his  own  use,  or  negligently  permitting 
the  same  to  be  lost  and  never  delivering  it,  as 
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there  Is  no  Issue  of  debt  or  credit  between  the 
parties  to  the  suit,  and  the  action  is  for  tort, 
and  not  upon  an  account.  Palmer  v.  Goldsmith, 
15  III.  App.  544. 

I'he  error,  if  any,  however.  In  receiving  evi- 
dence of  what  the  books  of  account  of  a  third 
party  showed  as  to  the  state  of  the  account  be- 
tween the  defendants  and  the  third  party.  Is 
cured  by  a  linding  of  the  referee  before  whom 
the  action  was  tried  that  the  balance  of  the  ac- 
count for  the  purpose  of  showing  which  such 
books  were  Introduced,  was  as  testified  to  by 
the  defendant.  Collis  v.  Bull,  75  Hun,  466,  27 
N.  Y.  Supp.  478,  Affirmed  In  148  N.  Y.  747,  48 
N.  B.  986. 

III.  EtDceptions — enumerated. 

To  make  entries  upon  account  books  admis- 
sible in  evidence  it  Is  not  always  necessary 
that  the  transactions  to  which  they  apply 
should  have  been  directly  between  the  original 
creditor  and  debtor.  Bridgewater  v.  Roxbury, 
54  Conn.  218,  6  Atl.  415. 

The  contents  of  books  of  third  persons,  and 
especially  of  bank  books  which  have  been  regu- 
larly kept,  are  in  a  proper  case  and  when  prop- 
erly proved,  admitted  as  evidence  as  matter  of 
necessity  in  case  of  the  death  or  absconding  of 
the  persons  by  whom  they  were  kept.  Poor  v. 
Robinson,  13  Bush,  290. 

Original  entries  made  by  third  persons  have 
been  received  as  evidence  affecting  the  rights  of 
others,  because  they  have  been  supposed  to  fur- 
nish some  evidence  against  the  person  making 
them,  or  In  proof  of  pedigree,  or  when  made  In 
the  usual  course  of  business  by  a  person  now  in- 
capable of  firivlng  testimony,  who  had  knowledge 
of  the  fact  and  no  motive  to  misrepresent  it, 
and,  more  especially,  when  made  with  the  pre- 
sumed assent  of  the  person  to  be  charged  with 
them.     Livingston  v.  Tyler,  14  Conn.  493. 

And  there  are  a  number  of  different  kinds  of 
admissible  entries  made  by  third  persons  In 
their  books  of  account.  One  consists  of  entries 
against  the  Interest  of  the  party  making  them 
at  that  time,  deriving  their  admissibility  from 
this  circumstance  alone.  Sill  v.  Reese,  47  Cal. 
294.     And  see  infra,  IV. 

Another  consists  of  entries  made  contempo- 
raneous with  the  principal  fact,  and  constitut- 
ing a  part  of  the  res  gestos.  Sill  v.  Reese,  47 
Cal.  294  ;  Jones  v.  Howard,  3  Allen,  223.  And 
see  infra,  V. 

Another  consists  of  entries  required  In  the 
execution  of  a  legal  or  particular  duty.  Welsh 
V.  Barrett,  15  Mass.  379.     And  see  infra,  VI. 

Another  kind  consists  of  entries  made  In  the 
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the  bond  be  a>dnii8sible  against  White's  sure- 
ties, even  if  they  had  b^n  made  by  him. 

Kellum  V.  Clark,  97  N.  Y.  390;  Thomson 
V.  MacOregor,  81  N.  Y.  592;  Bissell  v.  Sax- 
ton,  66  N.  Y.  55;  Hatoh  v.  Elkina,  65  N.  Y. 
489. 

None  of  the  preliminaries  necessary  to 
make  the  books  evidence,  as  memoranda  or 
otherwise,  was  presented. 

Irish  V.  Iforn,  84  Hun,  121,  32  N.  Y.  Supp. 
455:  Dykman  v.  Northbridge,  80  Hun,  258, 
30  N.  Y.  Supp.  164;  Silverman  v.  Simonaf  14 
Misc.  222,  35  N.  Y.  Supp.  668;  Lawrence  v. 
Barker,  5  Wend.  301. 

A  bookkeeper  cannot  be  allowed  to  ex- 
plain, as  an  expert,  books  not  shown  to  have 
been  kept  under  any  technical  and  scientific 
system  of  bookkeeping,  and  which  do  not  ap- 
pear to  require  explanation. 

McKay  v.  Overton,  65  Tex.  82. 


Hr.  G.  S.  Van  Oorder,  for  respondent: 

It  was  the  cashier's  duty  to  keep  the  books 
in  an  accurate  mailner. 

The  evidence  in  this  case,  by  witnesses 
produced  by  both  plaintiff  and  defendants, 
shows  that  White's  bookkeeping  was  bad, 
unskilful,  negligent,  and  inaccurate.  It  was 
as  much  his  duty  to  prooerly  and  accurately 
keep  the  books  as  it  was  to  aoooimt  for  ca»h. 
received.  He  was  to  make  "a  just  and  true 
account," 

2  Am.  &  Eng.  Enc.  Law,  p.  120;  Rochester 
City  Bank  v.  Ehoood,  21  N.  Y.  88 ;  Commer- 
cial Bwnk  V.  Ten  Eyck,  48  N.  Y.  305. 

An  error  against  the  bank,  in  the  addition 
of  a  column  of  figures  by  the  cashier,  is 
prima  facie  evidence  of  a  loss  to  the  bank  to 
the  amount  of  such  error,  and  the  oashier 
and  sureties  are  liable  therefor,  unless  they 
show  there  was  no  loss  therefrom. 


regular  aud  usual  coarse  of  business.  Nlcholls 
V.  Webb,  8  Wheat.  326,  5  L.  ed.  628.  And  see 
infra,  VII. 

And  another  consists  of  ancient  entries.  See 
infra,  VIU. 

So,  entries  x6ade  by  third  persons  In  their 
books  of  account  may  sometimes  be  used  to  con- 
tradict, corroborate,  or  explain  other  evidence 
m  the  case.     See  infra,  IX. 

And  entries  made  by  a  party  to  a  suit  In  ac- 
count with  a  third  person,  or  entries  in  such 
an  account  which  the  party  to  the  suit  has  sanc- 
tioned or  admitted  to  be  correct,  may  be  used 
against  him  in  a  proper  case  upon  the  theory 
that,  having  made  them  or  sanctioned  them,  he 
is  estopped  to  deny  their  truth.     iSee  infra,  X, 

IV.  Entries  against  interest. 

a.  The  general  rule. 

If  a  person  has  peculiar  means  of  knowing  a 
fact,  and  makes  a  declaration  or  written  entry 
of  that  fact,  which  Is  against  his  interest  at 
the  time.  It  Is  evidence  of  the  fact  as  between 
third  persons  after  his  death,  if  he  could  have 
been  examined  as  to  It  in  his  lifetime.  Hlg- 
ham  V.  Rldgway,  10  Bast^  109 ;  Percival  v.  Nauo 
son,  7  E.\ch.  1,  21  L.  J.  Exch.  N.  S.  1 ;  Bridge- 
water  V.  Roxbury,  54  Conn.  214,  6  Atl.  415; 
Field  V.  Boynton,  33  Ga.  230;  Johnson  v.  Cul- 
ver, 1 16  Ind.  278,  19  N.  B.  129 ;  State  v.  Wood- 
erd,  20  Iowa,  541;  Sypher  v.  Savery,  89  Iowa, 
258  ;  Zimmerman  v.  Bloom,  48  Minn.  163,  45  N. 
W.  10 ;  Jones  v.  Howard,  3  Allen,  223 ;  Peck  v. 
Gilmer,  20  N.  C.  (4  Dev.  &  B.  L.)  249 ;  Heiden- 
holmer  v.  Johnson,  76  Tex.  200,  13  S.  W.  46; 
Rand  v.  Dodge,  17  N.  H.  343 ;  Chase  v.  Smith, 
5  Vt.  556;  Forgay  v.  Atlantic  Mut.  Ins.  Co.  2 
Robt.  79. 

Especially  when  the  entries  were  made  in  the 
usual  course  of  business  and  in  the  books  usu- 
ally kept  in  that  business,  for  the  purpose  of 
showing  the  items  of  account,  in  connection 
with  the  testimony  of  the  person  who  made 
them.  Johnson  v.  Culver,  116  Ind.  278,  19  N. 
E.  129. 

And  this  Is  so  without  reference  to  the  time 
when  they  were  made.  Brldgewater  v.  Rox- 
bury, 54  Conn.  214,  6  Atl.  415. 

And  it  has  been  held  that  their  admissibility 
is  not  affected  by  the  fact  that  the  party  mak- 
ing them  could  not  have  been  called  and  exam- 
ined as  to  the  fact  in  his  lifetime.  Short  v. 
Lee,  2  Jao.  &  W.  464. 

And  where  the  person  who  made  entries  in 
an  account  book  which  are  admissible  in  evi- 
dence is  beyond  the  reach  of  process,  or  is  in- 
competent to  testify,  it  is  the  same  as  if  he  was 
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dead,  and  his  handwriting  may  be  proved. 
Brldgewater  v.  Roxbury,  54  Conn.  213,  6  Atl. 
415. 

If  a  party  having  knowledge  of  a  fact,  make* 
an  entry  of  it,  whereby  he  charges  himself  or 
discharges  another  upon  whom  he  would  other- 
wise have  a  claim,  the  entry  is  admissible  in 
evidence  after  his  death,  In  a  controversy  be- 
tween the  parties  or  their  representatives,  or 
between  third  parties.  Short  v.  Lee,  2  Jac.  & 
W.  464 ;  Crease  v.  Barrett,  1  Cromp.  M.  &  R. 
918,  4  L.  J.  Bxch.  N.  S.  297. 

l*hough  it  appears  that  the  facts  stated  in  the 
entry  were  not  known  to  him  of  his  own  knowl* 
edge.  Crease  v.  Barrett,  1  Cromp.  M.  &  R.  918, 
4  L.  J.  Exch.  N.  S.  297. 

In  order  to  render  the  books  of  account  of  a 
party  admissible  to  show  admissions  against 
interest,  it  is  only  necessary  that  they  be  shown 
to  be  his  books  kept  In  the  regular  course  of 
business,  and  that  entries  therein  were  made  by 
himself  or  an  agent  authorized  to  make  them. 
Zang  v.  Wyant,  25  Colo.  651,  56  Pac.  665. 

And  an  entry  In  the  handwriting  of  a  de- 
ceased person,  which  purports  to  charge  him 
with  the  receipt  of  money,  is  admissible  In  evi- 
dence between  third  parties  as  well  as  between 
parties  to  the  entry,  for  all  purposes  irrespec- 
tive of  its  effect  or  value  when  received ;  and 
the  fact  that  It  might  have  Indicated  a  loan  to 
another  Instead  of  a  charge  against  himself,  and 
that  It  was  followed  by  other  entries  pointing  to 
such  a  loan,  will  go  to  the  weight,  and  not  the 
admissibility,  of  the  entry.  Taylor  v.  Wltham, 
45  L.  J.  Ch.  N.  S.  798,  L.  R.  3  Ch.  Div.  605,  24 
Week.  Rep  877. 

See  also  Wheeler  v.  Walker,  45  N.  U.  355, 
supra,  II. ;  Forgay  v.  Atlantic  Mut.  Ins.  Co.  2 
Robt.  79,  infra,  V.  b;  Field  v.  Boynton,  33  Ga, 
239,  infra,  VI.  b. 

b.  Application  to  particular  classes  of  oases. 

1.  Entries  as  to  receipt  of  rent. 

The  admissibility  of  entries  of  the  receipt  by 
an  agent  of  rents,  after  the  decease  of  the  agent, 
has  been  long  settled,  and  has  become  elemen- 
tary law.  They  constitute  an  exception  to  the 
general  rule,  which  excludes  evidence  of  the 
acts  of  third  persons.  Jones  v.  Howard,  3  Al- 
len, 223. 

Thus,  entries  made  by  the  steward  of  a  for- 
mer owner  of  realty,  of  the  receipt  of  different 
sums  of  money  from  different  persons  for  rent, 
are  admissible  In  evidence  after  the  death  of 
the  steward,  In  a  subsequent  action  for  trespass 
wherein  the  right  to  the  soil  and  freehold  was 
at  Issue.  Barrle  v.  Bebblngton,  4  T.  R.  614 ; 
Wynne  v.  Tyrwhitt,  4  Barn.  &  Aid.  376. 
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Morse,  Banks  k  Banking,  §  324;  Bank  of 
Washington  v.  Barrington,  2  Penr.  &  W.  27 ; 
American  Bank  v.  Adams,  12  Pick.  303. 

In  a  suit  to  recover  a  derficiency  in  money, 
or  the  valne  of  securities  which  ought  to  be, 
but  arc  not,  forthcoming,  it  is  sufficient  for 
the  bank  in  the  first  instance  to  allege  and 
prove  that  they  came  into  the  hands  and 
possession  of  the  officer,  and  have  not  since 
been  returned  or  accounted  for  by  him. 

Morse,  Banks  &  Banking,  §  42. . 

The  cashier  of  a  bank  is  bound  to  exercise 
reasonable  skill  and  ordinary  care  and  dili- 
gence in  the  performance  of  his  duties.  If 
he  fails  in  such  skill,  or  omits  such  care  and 
diligence,  and  the  bank  suffers  damage  in 
consequence,  he  is  liable. 

BoHtv^ck  V.  Van  YoorhiSj  91  N.  Y.  353; 
Roche  at  er  Vity  Bank  v.  Elwood,  21  N.  Y. 
88;  Commercial  B<mk  v.  Ten  Eyck,  48  N.  Y. 


305;  2  Am.  &  £ng.  Enc.  Law,  p.  120;  Morse, 
Banks  &  Banking,  §  172. 

The  books  introduced  in  evidence  were  the 
journal  and  the  ledger,  commonly  called 
''daily  statement  register,"  and  were  kept 
by  White;  and  the  entries  therein,  made  in 
the  course  of  his  duties  as  cashier,  were  evi- 
dence both  against  him  and  his  sureties. 

Wharton,  ^v.  §  1212;  Metropolitan  L, 
Ins.  Co.  v.  CalUm,  23  N.  Y.  S.  R.  629,  4  X. 
Y.  Supp.  833;  Humphrey  v.  People,  18  Hun, 
393;  Williamsburg  Vvty  F.  Ins.  Co.  v.  Fro- 
iningham,  122  Mass.  391;  Abbott,  Trial  Ev. 
2d  ed.  630;  Bathk  of  Brighton  v.  Smith,  12 
Allen,  243,  90  Am.  Dec.  l44;  Union  8av.  As- 
so.  V.  Edxpards,  47  Mo.  445;  AtUis  Bank  v. 
Broicnell,  9  R.  I.  168,  11  Am.  Rep.  231;  01- 
ney  v.  Chadsey,  7  R.  I.  224;  Snell  v.  Allen, 
1  Swan,  208;  BwrtleU  v.  Freeport  Bd.  of 
Edu.  59  111.  364. 


And  the  same  rnle  applies  in  an  action  of 
ejectment  against  a  third  party  claiming  the 
property.  Doe  ex  dem.  Lichfield  v.  Stacey,  6 
Car.  Sc  P.  139 ;  Doe  ex  dem.  Strode  v.  Seaton,  2 
Ad.  &  El.  171,  4  Nev.  &  M.  81,  4  L.  J.  K.  B.  N. 
S.  13. 

And  entries  In  the  books  of  a  steward,  kept  In 
acconnt  with  his  employer,  In  which  he  Is 
credited  with  the  rents  of  the  estate  paid  over 
to  the  employer,  and  balances  are  struck  each 
half  year,  and  there  was  a  balance  against  the 
steward  at  the  end  of  the  last  half  year  with 
the  receipt  of  which  he  charged  himself  over 
his  signature,  are  admissible  In  evidence  in 
ejectment  in  which  the  question  is  as  to  whether 
the  premises  in  question  were  part  or  parcel  of 
the  manor,  to  establish  the  payment  of  rent  for 
the  premises  in  question.  Doe  ex  dem.  Ash- 
bumham  v.  Michael,  17  Q.  B.  276,  20  L.  J.  Q. 
B.  N.  S.  480.  15  Jur.  677. 

And  entries  of  the  receipt  of  rents  In  books 
of  a  previous  tenant  for  life  are  admissible  in 
evidence  as  a  declaration  made  by  the  previous 
tenant  as  to  the  existing  rent  of  the  tenement  in 
quostion,  as  against  a  succeeding  tenant  for  life 
of  the  estate,  in  an  action  of  ejectment,  where 
both  had  a  limited  power  of  leasing,  reserving 
the  ancient  rent,  and  the  books  showed  the  re- 
ceipt of  a  lesser  amount,  as  such  entries  would 
be  adverse  to  the  title  of  the  person  who  had 
possession  of  it,  and  would  diminish  his  Inter- 
est in  the  fine  on  renewal.  Roe  ex  dem,  Brune 
T.  Rawlings,  7  East,  279,  8  Smith,  254. 

So,  entries  in  the  account  book  of  a  deceased 
steward  of  the  receipt  of  money  by  the  steward, 
in  the  handwriting  of  his  clerk,  are  evidence  of 
such  receipt  as  between  third  parties,  as  well  as 
between  the  parties  to  the  entry,  though  the 
clerk  who  made  the  entries  was  alive  and  not 
called  as  a  witness,  where  the  steward  had 
adopted  such  entries  by  presenting  them  to  be 
audited.  Doe  ex  dem.  Graham  v.  Hawkins,  1 
Gale  &  D.  551,  6  Jur.  215,  10  L.  J.  Q.  B.  N.  S. 
285. 

And  entries  of  the  receipt  of  rent,  made  by  a 
deceased  executor  in  his  books  of  account  under 
whom  the  demandant  in  a  writ  of  right  claimed, 
are  admissible  in  evidence  for  the  demandant 
on  the  trial,  where  the  entries  were  not  made  by 
him  in  the  character  of  a  landlord,  but  in  the 
character  of  executor,  and  as  such  charged  him- 
self with  the  amount  received.  Spiers  v.  Mor- 
ris, 9  Bing.  687,  2  L.  J.  C.  P.  N.  S.  153. 

And  entries  In  the  account  book  of  a  deceased 
receiver  of  a  claimant  to  a  right  to  a  fishery. 
produced  from  the  custody  of  the  claimant, 
charging  himself  with  the  receipt  of  rent  from 
a  sub-receiver  due  from  certain  persons,  of 
whom  the  sub-receiver  was  one,  for  the  privilege 
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of  fixing  a  net  in  the  fishery,  are  admissible  In 
evidence  on  an  issue  as  to  the  claimant's  right. 
Percival  v.  Nanson,  7  Exch.  1,  21  L.  J.  Exch. 
N.  S.  1. 

So,  an  entry  in  a  rent  book  in  the  handwrit- 
ing of  the  plaintiff's  deceased  mother,  who  had 
managed  his  affairs,  admitting  the  receipt  of 
rent  by  her,  was  held  fn  Richards  v.  Gogarty, 
Ir.  Rep.  4  C.  L.  300,  to  amount  to  a  recognition 
by  her  that  certain  entries  of  payments  recorded 
in  the  preceding  part  of  the  same  page  in  the 
handwriting  of  a  person  since  deceased,  which 
ought  to  have  been  received  by  her,  represented! 
receipts  for  which  she  was  accountable,  and 
were  consequently  held  admissible  on  the  ques- 
tion whether  there  had  t>een  a  continued  ten- 
ancy on  the  part  of  the  plaintiff  during  a  cer- 
tain period. 

Nor  are  the  books  of  account  of  a  deceased 
receiver,  charging  himself  with  money  paid  to 
him,  rendered  inadmissible  In  evidence  as  be- 
tween third  parties  by  the  fact  that  on  the  op- 
posite side  of  the  account  the  receiver  dis- 
charges himself  to  the  same  extent  by  credits. 
Rowe  V.  Brenton,  3  Mann.  &  R.  133,  268,  8 
Bam.  ft  C.  765. 

Or  by  the  fact  that  the  balance  of  the  account 
was  in  favor  of  the  steward.  Williams  v. 
Greaves.  8  Car.  &  P.  502. 

The  balancing  of  an  account  is  the  mere  me- 
chanical operation  of  subtracting  the  debtor  from 
the  creditor  side,  and  the  fact  that  an  account 
has  been  balanced,  and  that  the  balance  is  in  fa- 
vor of  the  person  keeping  the  account,  docs  not 
affect  the  admissibility  of  such  account  in  evi- 
dence, in  an  action  between  third  parties,  as  an 
admission  against  interest,  the  debit  side  of  the 
account  consisting  of  charges  against  himself. 
Whaley  v.  Carlisle,  17  Ir.  C.  L.  Rep.  792,  15 
Week.  Rep.  1183. 

But  an  ancient  rule  found  amongst  the  muni- 
ments of  a  manor  containing  the  reeve's  ac- 
count of  money  received  by  him  on  account  of 
the  lord,  followed  by  an  account  of  moneys  ex- 
ponded  by  him  on  account  of  the  lord,  is  not 
admissible  in  evidence  to  establish  a  fact  stated 
In  one  of  the  items  of  discharge  for  which  the 
reeve  took  credit  in  the  account,  where  it  does 
not  appear  on  the  face  of  the  account  that  he 
gave  credit  ^or  any  sum  applied  to  the  discharge 
of  that  particular  item.  Doe  ex  dem.  KInglake 
V.  Bevlss,  7  C.  B.  456,  18  L.  J.  C.  P.  N.  S.  128. 
And  see  Whaley  v.  Carlisle,  17  Ir.  C.  L.  Rep. 
792,  15  Week.  Rep.  1183,  infra,  IV.  b,  2. 

And  an  entry  In  a  steward's  books  of  a  pay- 
ment or  allowance  for  a  land  tax  and  poor  rates 
on  the  tithes  made  In  his  favor,  and  not  con- 
nected with  other  entries  made  against  him  with 
reference  to  the  receipt  of  the  tithes,  is  not  ad- 
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Vanitt  J.,  delivered  the  opinion  of  the 
court: 

The  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  the  condition  of  the  bond 
was  broken  by  the  failure  of  White,  "at  the 
expiration  of  his  term  of  office,"  and  "upon 
request  to  him"  made,  either  to  render  the 
just  and  true  aocount  required,  or  to  pay 
over  and  deliver  the  moneys  and  other  valu- 
able things  which  had  come  into  his  posses- 
sion as  cashier.  In  order  to  meet  the  burden 
of  proof,  the  plaintiff  read  in  evidence,  un- 
der objection  and  exception,  its  by-laws, 
which,  in  specifying  the  duties  of  the  cash- 
ier, among  otner  thinsrs  provided  that  he 
should  "keep  a  full  and  complete  set  of 
books  of  the  association,  showing  a  system- 
atic and  accurate  eodhibit  of  the  affairs  of 
the  association,  euch  as  are  usually  kept  in 
well-conducted  bankinir  inetitutions."    They 


also  provided  that  he  should  have  "personal 
supervision  ...  of  the  taking  and  dis- 
counting of  commercial  paper."  Next>  with- 
out any  preliminary  nroof,  it  offered  in  evi- 
dence the  books  of  the  bank,  or  such  parta 
thereof  as  were  applicable.  The  books  were 
separately  received,  subject  to  the  objection 
that  each  was  immaterial  and  incompetent 
as  against  the  defendants,  who  duly  except- 
ed to  the  various  rulings  admitting  them. 
TTnder  exceptions  found^  on  similar  objec- 
tions, certain  computations,  made  by  a  wit- 
ness from  these  books,  were  received,  which 
tended  to  show  the  different  it^ns  of  shorts 
age  precisely  as  found  by  the  referee.  The 
following  questions,  rulings,  and  answers 
illustrate  the  nature  of  this  evidence  and  the 
method  of  introducing  it:  "Q.  State  what 
you  have  done  with  reference  to  the  items, 
bills  discounted,  in  the  same  manner.    State 


missible  hi  evidence  on  a  bill  against  the  owners 
and  occupiers  of  the  lands  for  an  accounting 
and  satisfaction  of  the  tithes  thereof.  Knight 
V.  Waterford,  4  Tounge  &  C.  Exch.  283. 

In  the  above  case,  Stead  v.  Heaton,  4  T.  R. 
669,  infra,  IV.  b,  8,  was  distlngutehed  upon  the 
ground  that  in  that  case  the  matter  referred  to 
something  else,  and  required  that  other  thing  to 
be  read  In  order  to  explain  the  fact  as  stated, 
the  court  by  Alderson,  B.,  saying  that  that  case 
goes  to  the  extreme  verge  of  the  law. 

Where,  however,  a  charging  Item  in  the  books 
of  account  of  a  deceased  person  may  not  be  in- 
telligible unless  the  other  side  of  the  account  be 
looked  into,  the  statement  on  the  other  side 
may  be  receivable  In  evidence  as  between  third 
parties;  but  where  the  discharging  entries  are 
not  necessary  to  the  understanding  of  the  charg- 
ing Items,  they  are  properly  excluded.  Doe  ew 
dent.  Kinglake  v.  Beviss,  7  C.  B.  456,  18  L.  J.  C. 
P.  N.  S.  128. 

So,  accounts  for  rents  received,  signed  by  a 
person  styling  himself  clerk  to  a  steward,  but 
not  shown  to  have  l>een  employed  by  such  stew- 
ard otherwise  than  as  appears  In  the  accounts 
themselves,  are  not  admissible  in  evidence  after 
the  death  of  both  the  clerk  and  steward  to  prove 
the  receipt  by  either  of  the  sums  of  money 
therein  mentioned  In  order  to  establish  the  right 
of  a  party  to  a  market  for  which  the  rents  were 
received,  which  right  had  been  disturbed.  De- 
Kutzen  v.  Farr,  4  Ad.  &  El.  53,  5  Nev.  &  M.  617, 
1  Harr.  &  W.  735. 

And  entries  by  a  deceased  landowner  upon  his 
rent  book,  charging  two  persons  with  the  rent 
of  designated  premises,  and  crediting  them  with 
the  payment  thereof,  are  not  competent  evidence 
of  a  tenancy  by  one  of  such  persons  In  favor 
of  the  heir  of  the  deceased  landowner  In  a  suit 
bronght  by  him  for  rent,  where  both  alleged 
tenants  continued  to  occupy  after  the  death 
of  the  former  owner.  Austin  v.  Thomson,  45 
N.  H.  113. 

And  entries  made  by  a  person  from  whom  the 
owner  of  a  particular  estate  in  lands  claimed 
the  rent,  as  to  the  rent  paid  therefor,  are  not 
admissible  In  evidence  to  prove  the  identity  of 
the  land  in  a  cause  between  other  persons  claim- 
ing a  different  estate  therein.  Outram  v.  More- 
wood,  5  T.  R.  121. 

In  the  above  case  Barrle  v.  Bebbington,  4  T. 
R.  514,  supra,  was  distinguished  by  Grose,  J., 
upon  the  ground  that  there  the  entry  was  made 
by  a  steward,  who  charged  himself  with  the 
receipt  of  money. 

As  to  what  constitutes  an  admission  against 
Interest,  and  as  to  the  effect  of  a  favorable  bal- 
ance of  the  account,  see  also  infra,  IV.  b,  2,  3. 
&3  L.  R.  A. 


2.  Receipted  charges  for  services. 

The  same  rule  of  admissibility  as  that  appli- 
cable to  entries  of  the  receipt  of  rent  applies 
to  receipted  charges  for  services. 

Thus,  an  entry  of  tender  and  refusal  made  by 
a  deceased  clerk  of  the  plaintiff's  attorney  In  a 
daybook  kept  for  the  purpose  of  entering  his 
dally  transactions  Is  admissible  in  evidence  as 
the  entry  of  a  fact  within  his  knowledge  which 
renders  him  subject  to  a  pecuniary  demand,  to 
prove  a  tender  in  an  action  of  trover  for  prop- 
erty seised  by  the  defendant  to  satisfy  a  lien 
thereon  for  money  loaned  and  advanced,  which 
the  plaintiff  claimed  had  t>een  satisfied  by  such 
tender.  Marks  v.  Lahee,  8  Bing.  N.  C.  408, 
4  Scott,  187,  6  L.  J.  C.  P.  N.  S.  69. 

So,  a  charge  by  an  attorney  In  his  books  of 
account  against  a  client  for  suffering  a  recovery 
and  drawing  a  surrender  and  other  legal  services, 
it  appearing  by  the  book  that  the  bill  was  paid, 
is  admissible  In  evidence  In  an  action  between 
third  parties  to  verify  a  presumption  of  a  sur- 
render. Goodtltle  V.  Chandos,  2  Burr.  1072; 
Warren  v.  Greenville,  2  Strange,  1129. 

And  the  books  of  a  deceased  solicitor,  contain- 
ing entries  of  charges  for  the  preparation  or  ex- 
ecution of  a  deed  of  appointment,  are  admissible 
In  evidence  to  establish  the  deed  when  only  a 
copy  Is  produced  to  support  a  decree  for  rais- 
ing money  thereunder.  Sklpwith  v.  Shirley,  11 
Vea  Jr.  64. 

And  they  would  also  be  admissible  in  evidence 
upon  an  issne  as  to  the  distribution  of  the  fund. 
Rawlins  v.  Richards,  28  Beav.  370. 

So,  entries  of  charges,  made  by  an  attorney 
in  his  books,  showing  the  time  when  a  certain 
lease  prepared  for  a  client  was  executed,  which 
charges  appear  to  have  been  paid,  are  evidence 
after  the  attorney's  death  to  show  that  the 
lease  executed  under  a  power  to  lease  in  pos- 
session and  not  in  reversion  was  executed  at  a 
date  later  than  that  named  as  the  time  from 
which  It  should  take  effect.  In  support  of  the 
claim  that  the  lease  was  one  In  possession,  and 
not  In  reversion.  Doe  e^  dem.  Reece  v.  lEtobson, 
15  East.  32. 

But  an  entry  in  the  diary  of  a  solicitor's  clerk 
who  had  become  a  lunatic  is  not  admissible  In 
evidence  In  an  action  between  third  persons, 
where  it  concerned  matter  with  reference  to 
which  it  was  not  his  duty  to  make  entries. 
Coleman  v.  Mellersh,  2  Macn.  ft  G.  309. 

Nor  are  entries  by  an  attorney  who  is  still 
alive  admiesible,  though  he  is  out  of  the  Juris- 
diction and  cannot  be  produced.  Stephen  v. 
Gwenap,  1  Moody  &  R.  120. 

And  entries  of  a  debtor  and  creditor  account 
In  the  books  of  a  deceased  attorney  are  not  to 
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the  computation  you  have  made,  and  the 
statement  as  contained  of  that  item  of  bilU 
discounted,  and  the  result  of  your  computa- 
-tion."  This  was  objected  to  by  the  dedfend- 
ants  ''as  immaterial  and  incompetent;  that 
the  entries  upon  the  books  from  which  the 
eomputation  is  made  are  not  eiridence  ae 
against  the  defendants;"  and  "that  it  does 
not  appear  that  the  defendants'  principal 
made  those  entries  or  was  in  any  way  re- 
sponsible for  them."  The  objection  was 
•overruled,  the  defendants  excepted,  and  the 
witness  answered:  "I  took  the  accounts 
themselves  representing  notes  and  bills  dis- 
counted, listed  thenif  and  footed  them.  I 
found  there  was  $90,813.33.  The  daily  state- 
ment register  shows  $91,036.37,  a  difference 
•of  $223.04.  That  was  a  shortage  in  the  bills 
discounted.  I  proved  up  the  certificates  of 
deposit,  and  made  the  oomoutation  of  them. 


Q.  State  what  you  found  with  reference  to 
that."  This  was  objected  to  as  before,  and 
upon  the  further  ffround  that  the  certificates 
oi  deposit  should  DC  produced,  as  they  were 
the  beet  evidence;  but  the  objection  was 
overruled,  and  the  defendants  again  except- 
ed. The  witness  then  stated  his  computa- 
tions as  before,  and  testified  that  they 
showed  a  shortage  in  certificates  of  deposit 
of  $1,283.  Subsequently  the  certificates 
were  produced,  but  as  to  the  other  accounts 
there  was  no  evidence  to  establish  a  breach 
of  the  condition  of  the  boiMi,  except  the  bare 
fact  that  the  books  showed  a  shortage.  The 
expert  who  made  the  computations  testified : 
''Ttie  question  as  to  whetner  there  was  this 
discrepancy  of  $223.04  is  determined  by  me 
from  the  examination  of  the  entries  in  the 
books  made  prior  to  January,  1893,  and  my 
examination  of  books  and  bills  receivable,  as 


'be  admitted  in  evidence  as  between  third  parties 
merely  because  tbere  are  items  on  the  other 
«!de  of  the  account  that  are  admissible  as  dec- 
larations afl^ainst  interest.  Whaley  v.  Carlisle, 
17  Ir.  C.  L.  Bep.  792.  16  W.  B.  1183. 

So,  in  Gale  v.  Paklngton,  2  M'ael.  ft  Y.  857, 
it  was  held  that  entries  by  a  deceased  attor- 
ney are  not  evidence  as  to  business  done  by 
him. 

But  the  books  of  a  man  midwife  attending 
upon  a  woman  at  childbirth  and  making  charges 
for  such  attendance,  payment  of  which  he  there- 
'l>y  acknowledges,  are  evidence  of  the  time  of  the 
birth  of  such  child  as  noted  in  such  entries  In  a 
subsequent  proceeding,  in  which  the  child  suf- 
fered a  recovery.  Higham  v.  Bidgway,  10  ISast, 
109. 

And  a  deceased  physician's  daybook  contain- 
ing charges  against  the  former  employer  of  a 
pauper  for  services  rendered  to  the  pauper  as 
a  surgeon  is,  when  properly  authenticated,  ad- 
missible in  a  controversy  between  towns  as  to 
the  settlement  of  the  pauper,  where  the  time  of 
the  injury  to  the  pauper  was  material  in  de- 
terminiDg  when  his  residence  was  changed. 
Augusta  V.  Windsor,  10  Me.  317. 

And  in  such  case  the  physician  has  not  such 
an  interest,  from  the  fact  that  he  was  an  in- 
liabltant  of  the  town,  as  will  warrant  the  re- 
jection of  entries  made  by  him  in  his  books  of 
■  account  with  reference  to  such  services,  where 
it  appears  that  no  controversy  respecting  the 
pauper  had  arisen  or  was  in  contemplation  at 
the  time  of  the  rendition  of  the  servicea 
Brldgewater  v.  Bozbury,  54  Conn.  214,  6  Atl. 
415. 

But  a  daybook  of  a  deceased  surgeon,  pro- 
duced by  his  son,  the  entries  In  which  the  de- 
-ceased  was  under  no  obligation  to  make,  and 
which  did  not  charge  himself,  is  not  admissible 
In  evidence  In  an  action  between  third  parties 
.involving  the  question  of  the  legitimacy  of  a 
person  at  whose  birth  the  surgeon  attended ; 
though  an  entry  in  the  ledger  of  the  deceased  In 
his  handwriting,  which  was  marked  "paid,"  is 
admissible.  Webster  v.  Webster,  1  Fost.  &  F. 
401. 

And  the  rule  Is  the  R&me  with  reference  to  en- 
tries upon  the  books  of  account  of  a  physician 
who  afterwards  became  mentally  incompetent, 
and  who  was  employed  by  a  town  to  attend  a 
pauper.  In  an  action  by  another  town  against 
the  town  employing  him  to  recover  for  supplies 
furnished  to  the  pauper,  where  they  were  mnde 
in  the  regular  course  of  his  business,  charging 
the  town  for  his  attendance  upon  the  pauper 
and  crediting  it  with  payment,  for  the  purpose 
-of  showing  the  time  when  the  services  were  ren- 
^3  L.  R.  A. 


dered.  Brldgewater  v.  Bozbury,  54  Conn.  218, 
6  AU.  415. 

And  entries  in  the  books  of  a  deceased  at- 
torney for  the  defendant  In  a  foreclosure  case, 
who  had  charge  of  the  affairs  of  the  defend- 
ant at  the  time  of  the  mortgsge,  are  admissible 
in  evidence  therein  on  behalf  of  the  plaintiff, 
to  show  that  all  of  the  money  loaned  had  been 
paid  to  the  defendant,  and  that  there  was  no 
usury,  in  reply  to  a  plea  of  usury,  and  that  a 
part  of  the  moneys  had  been  retained,  where 
they  were  found  in  an  account  in  which  there 
were  entries  against  the  attorney's  interest, 
though  such  entries  were  not  against  his  in- 
terest. Clark  V.  Wilmot,  1  Younge  &  C.  Ch. 
Oas.  58. 

But  In  Re  Paige,  62  Barb.  476,  It  was  held 
that  a  memorandum  found  in  an  account  book 
of  a  deceased  physician  who  attended  at  the 
birth  of  a  testator,  charging  the  mother  of  the 
testator  for  servicea  is  not  admissible  in  evi- 
dence to  show  the  age  of  the  testator  in  a  pro- 
ceeding for  the  revocation  of  the  probate  of  his 
will  on  the  ground  that  it  was  made  when  he 
was  under  eighteen  years  of  age,  without  be- 
ing sustained  by  proof  of  its  truth.  But  see 
Higham  V.  Bidgway,  10  East,  100,  supra. 

So,  in  Doe  ew  dem.  Haden  v.  Burton,  0  Car. 
k  P.  254,  Bex  V.  Hendon  was  cited  by  counsel, 
in  which  it  was  said  that  Lord  Denman  al- 
lowed the  books  of  a  deceased  person  who  re- 
paired a  bridge  to  be  given  in  evidence  to  show 
that  the  parish  had  paid  him  for  so  doing. 

See  also,  however,  as  to  attorney's  charges, 
infra,  VII.  b,  3 ;  and  as  to  what  constitutes  en- 
tries against  interest,  see  aupra,  IV.  a,  and  infra, 
IV.  b,  3. 

8.  Other  miaoellaneoue  entriet. 

All  other  similar  entries  against  the  interest 
of  the  person  making  them  have  been  treated  as 
being  within  the  same  class,  and  as  governed  by 
the  same  rulea 

Thus,  an  entry  in  the  books  of  a  bank,  charg- 
ing the  bank  with  a  deposit  of  money  and  there- 
fore against  its  interest,  is  admissible  In  evi- 
dence where  the  bookkeeper  who  made  it  is 
shown  to  be  dead,  in  an  action  between  third 
persons  for  the  purpose  of  establishing  fraud 
and  collusion  with  reference  to  the  deposit. 
Heidenhelmer  v.  Johnson,  76  Tez.  200,  13  S. 
W.  46 ;  Anderson  v.  Edwards,  123  Mass.  273. 

And  the  books  of  a  bank  and  the  vouchers 
returned  by  the  bank  to  a  cable  company  having 
common  slockholders  with  the  bank,  showing 
deposits  as  well  as  payments,  are  admissible  in 
evidence  in  an  action  by  the  receiver  of  the 
bank  against  the  assignee  In  Insolvency  of  the 
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I  found  them  on  August  15,  1895."  This 
necesBorily  included  entries  made  before  the 
bond  wae  given.  After  the  books  and  com- 
putations were  thus  received,  it  appeared 
that  the  journal  and  ledger  were  kept  prin- 
cipally by  White,  but  that  the  auxiliary 
books  were  kept  by  other  persons,  one  of 
whom  was  living  within  the  state  at  the 
time  of  the  trial.  It  did  not  appear  wheth- 
er White  was  then  within  reach  of  a  sub- 
poena or  not,  but  it  was  shown  that  he  dis- 
appeared about  the  15th  of  August^  1895, 
and  no  fuirther  evidence  was  given  on  the 
subject. 

The  entries  made  by  White  after  the  bond 
was  given  were  admissible  against  his  sure- 
ties, because  they  were  the  acts  of  their  prin- 
cipal relating  to  the  money  and  property  in 
his  custody  which  they  had  promised*  he 
should  account  for  and  pay  over.    The  en- 


tries read  in  evidence,  however,  did  not  ap- 
pear to  have  been  made  by  him.  The  de- 
lendants  were  not  responsible  for  the  way  iik 
which  he  discharged  his  general  duties  as 
cashier,  but  only  for  his  failure  to  render  a 
just  account  of  what  came  into  his  hands  iA 
that  capacity,  and  to  pay  over  and  deliver 
accordingly.  They  were  strangers  to  the 
books  of  the  bank.  They  had  no  right  of 
access  to  them^  and  the  entries  made  therein 
by  persons  other  than  White  were  no  more- 
bindinf^  upon  them  than  upon  the  public 
generaTly.  Neither  the  books  nor  the  by- 
laws are  referred  to  in  the  bond.  The  du- 
ties imposed  upon  White  by  the  bond  were 
not  those  imposed  upon  him  by  the  by-laws,, 
and  the  former  were  not  to  be  performed 
until  after  the  latter  had  ceased  through  th& 
expiration  of  his  term  of  office  as  cashier. 
The  bond  did  not  make  the  books  evidence,. 


cable  company  npon  promissory  notes  executed 
by  the  cable  company  to  the  bank,  and  for  at- 
torney's fees  In  an  action  by  the  bank  against 
the  cable  company,  and  for  moneys  alleged  to 
have  been  paid  by  the  bank  at  the  request  of 
the  cable  company.  Pauly  v.  Pauly,  107  Cai. 
8,  40  Pac.  29. 

So,  where  in  an  action  on  a  promissory  note 
the  defendant  claimed,  and  there  was  evidence, 
that  it  was  procured  by  false  representations 
and  without  consideration,  and  that  the  note 
sued  upon  was  given  In  renewal  of  an  earlier 
note,  to  reimburse  the  plaintiff's  Intestate  for 
payments  which  he  claimed  to  have  made  upon 
obligations  of  the  defendant,  and  that  such  In- 
testate executed  with  the  defendant  and  his 
brother  a  note  to  a  third  party,  the  intestate 
being  a  surety  for  the  other  maker,  entries  in 
the  private  books  of  such  third  party  to  whom 
the  note  was  made,  properly  proved,  showing 
that  the  third  party  had  accepted  the  note  of 
the  Intestate  alone  In  payment  of  the  Joint  note 
of  the  intestate  and  the  two  other  persons,  and 
acknowledged  the  receipt  of  Interest  on  the  note, 
and  that  the  Intestate  had  paid  the  same,  are 
admissible  In  evidence  after  the  death  of  such 
third  person,  as  declarations  against  Interest. 
Zimmerman  v.  Bloom,  43  Minn.  163,  45  N.  W. 
10. 

And  books  of  account  kept  by  a  husband  in 
his  own  handwriting  and  covering  a  consider- 
able period  of  time  prior  to  the  date  of  a  note, 
containing  no  charges  against  his  wife,  but  con- 
taining an  account  against  him  alone,  are  ad- 
missible In  evidence  In  behalf  of  the  wife  In 
an  action  on  the  note,  to  show  that  the  note 
was  the  debt  of  the  husband  alone,  where  it  ap- 
pears that  the  principal  of  the  note  was  exactly 
the  same  In  amoimt  as  would  be  due  upon  the 
account  contained  In  such  books  after  comput- 
ing Interest  thereon  to  the  date  of  the  note. 
Jones  V.  Hough,  98  Ga.  492.  25  S.  E.  566. 

And  where  the  proceeds  of  a  life  Insurance 
policy  are  sought  to  be  recovered  on  the  ground 
that  they  had  l>een  assigned  to  the  defendant  In 
trust,  and  that  the  trust  had  been  violated,  the 
defendant  denying  fthe  trust  and  alleging  that 
the  policy  was  assigned  as  collateral  security 
for  a  debt  due  on  account  of  a  payment  to  a 
third  person  of  a  claim  against  the  assignor, 
the  books  of  such  third  person  In  his  handwrit- 
ing, are  admissible  In  evidence  after  his  decease 
to  establish  the  defense.  Sands  v.  Hammell, 
108  Ala.  624,  18  So.  489. 

So,  an  entry  by  a  deceased  person,  showing 
that  a  payment  made  by  him  had  been  made  In 
breach  of  trust  to  a  third  person  Instead  of  to 
trustees.  Is  admissible  in  evidence  In  contradic- 
tion of  a  deed  evidencing  a  rightful  payment  by 
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him,  to  show  the  receipt  of  the  third  party,  upon 
the  ground  that  such  entry  tended  to  charge 
the  maker  of  it.  Orrett  v.  Corser,  21  Beav.  52. 
And  an  entry  of  the  receipt  of  money  by  the- 
officers  of  a  township  from  the  officers  of  an- 
other township  constituting  a  given  proportion 
of  rates,  made  in  a  parish  book.  Is  evidence  tO" 
charge  the  latter  officers  with  the  same  propor- 
tion In  the  future,  as  It  charges  the  parish  of- 
ficers with  the  receipt  of  money,  and  Is  an  entry 
against  Interest,  and  another  entry  explaining 
and  referring  to  it,  made  on  the  same  page, 
would  likewise  be  admissible.  Stead  v.  Heaton^ 
4  T.  R,  669. 

And  an  account  book  kept  by  a  deceased  rec- 
tor, containing  receipts  and  payments  by  him 
relative  to  a  living,  Is  admissible  In  evidence  In 
favor  of  a  subsequent  Incumbent  on  the  trial  of 
an  Issue,  under  Stat.  6  &  7  Wm.  IV.  chap.  71, 
whether  a  modus  had  been,  during  the  statu- 
tory period,  payable  by  the  occupiers  of  land 
In  the  hamlet  to  the  rector  In  lieu  of  tithes,  It 
appearing  that  glebe  lands  therein  were  In  the 
occupation  of  the  rector  In  the  beginning  of  the 
previous  century,  and  at  one  time  the  occu- 
pants of  the  land  in  the  hamlet  occupied  the 
glebe  lands,  and  that  for  more  than  the  statu- 
tory period  no  tithes  had  been  paid  by  the  occu- 
pants of  the  landa  Young  v.  Clare  Hall,  17 
Q.  B.  529,  29  L.  J.  Q.  B.  N.  S.  12,  16  Jur.  81. 

But  an  admission  of  the  payment  of  a  charge 
for  publication  of  a  notice  of  sale  Ln  a  fore- 
closure action  by  an  entry  In  books  of  account 
Is  not  sufficient  to  prove,  as  against  a  third 
person,  the  actual  performance  of  the  services, 
to  do  or  for  the  doing  of  which  the  money  was 
received.  Osbom  v.  Merwin,  50  How.  Pr.  183. 
And  an  entry  Ln  the  daybook  of  a  stock 
broker,  though  made  regularly  and  In  the  or- 
dinary course  of  business,  consisting  of  a  mem- 
orandum of  the  sales  and  purchases  effected  by 
him  during  the  day.  Is  not  admissible  In  evi- 
dence In  an  action  between  third  persons  un- 
der the  rule  as  to  entries  made  by  a  decease<f 
person  against  pecuniary  Interest,  because  it 
might,  according  to  the  turn  of  the  market,  be 
available  for  the  advantage  of  the  stock  broker 
as  well  as  against  him ;  nor  Is  it  admissible 
within  the  rule  as  to  entries  made  In  the  ordi- 
nary course  of  business,  where  It  does  not  ap- 
pear that  the  entry  was  made  or  the  book  kept 
by  the  broker  in  the  discharge  of  any  duty  rest- 
ing upon  him.  Massey  v.  Allen,  49  L.  J.  Ch. 
N.  S.  76,  L.  B.  18  Ch.  Dlv.  558,  41  L.  T.  N.  S. 
480,  28  Week.  Rep.  212. 

So,  in  Doe  ex  dem.  Haden  v.  Burton,  9  Oar.  ft 
P.  254,  It  was  held  that  entries  in  the  books  of 
a  deceased  tradesman  of  charges  for  the  build- 
ing of  a  cottage,  stated  to  have  been  paid  by  the- 
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and,  aside  from  the  entries  made  by  White 
after  the  date  of  the  bond,  they  could  be 
lawfully  received  against  the  defendants  to 
the  extent  only  that  they  were  admissible 
against  strangers  generally,  according  to  the 
principles  of  the  common  law  governing  the 
subject. 

Without  any  preparatory  proof,  the  books 
were  admitted  tn  solido  as  evidence  per  se 
against  the  sureties.  They  were  received 
upon  the  mere  statement  that  they  were  the 
books  of  the  bank,  made  by  a  witness  who 
never  saw  them  until  after  White  had  ceased 
to  be  cashier.  There  was  no  proof  of  orig- 
inal entries  by  the  persons  who  made  them, 
and  none  even  of  their  handwriting,  custom, 
or  duties.  The  testimony  subsequently  giv- 
en did  not  relieve  the  situation;  for,  while 
it  appeared  that  the  journal  and  ledger  were 
mainly  kept  by  White,  it  did  not  appear  that 


the  entries  in  question  were  made  by  him, 
and  the  auxiliary  books  were  kept  by  other 
persona,  one  of  whom,  at  least,  could  liave 
been  produced  as  a  witness.  The  computa- 
tions were  not  admissible  unless  the  bookn 
were  admissible,  because  they  were  made 
solely  from  the  books,  and  were  of  no  im- 
portance except  as  summary  statements  of 
the  contents  of  the  books.  They  were  made 
in  part  from  entries  of  an  earlier  date  than 
the  bond. 

All  the  entries,  except  those  made  by 
White  after  the  execution  of  the  bond,  were 
hearsay  evidence  as  against  the  defend- 
ants. They  were  the  written  statementb  of 
third  persons,  made  without  the  sanction 
of  an  oath,  with  no  proof  as  to  who  made 
them,  or  that  the  person  making  them  was 
dead,  or  without  the  jurisdiction  of  the 
court,  or  that  they  were  made  in  the  usual 


lord  of  the  manor,  are  not  admissible  in  evi- 
dence CO  behalf  of  the  defendant.  In  an  action 
of  ejectment  brought  by  parish  officers  to  re- 
cover poasession  of  the  cottage,  from  a  tenant 
put  into  possession  by  the  lord  of  the  manor. 

For  entries  treated  as  constituting  admis- 
sions, but  not  falling  within  the  definition  of 
admissions  against  interest  as  declared  in  the 
above  cases,  see  infraj  X. 

V.  Entries  constituting  part  of  the  res  gestm. 

a.  The  general  rule. 

The  fact  that  entries  In  books  of  account  were 
not  against,  but  for  the  interest  of,  the  party 
who  made  them,  does  not  render  them  Inadmis- 
sible in  evidence  In  an  action  between  third  per- 
sons, where  the  account  was  a  corroborative 
circumstance  and  one  of  a  series  of  facts  tend- 
ing to  prove  the  matter  in  issue.  Sill  v.  Reese, 
47  Cal.  294 ;  Bridgewater  v.  Roxbury,  54  Conn. 
213,  6  Atl.  415. 

Entries  made  contemporaneously  with  the 
principal  fact,  forming  a  link  In  the  chain  of 
events  and  being  a  part  of  the  res  gestoB,  con- 
sisting of  a  contemporaneous  act,  belonging  not 
necessarily,  but  ordinarily  and  nattirally,  to  the 
principal  thing,  are  admissible  as  to  third  per- 
s6ns.     Sill  V.  Reese,  47  Cal.  294. 

Thus,  the  general  rule  Is  that  entries  made  by 
a  third  person  In  the  usual  course  of  profes- 
sional employment,  or  of  a  clerkship,  or  of  an 
agent,  are,  after  the  death  of  the  person  mak- 
ing them,  competent  evidence  as  part  of  the  res 
gestae.     Arms  v.  Mlddleton,  23  Barb.  571. 

But  entries  in  a  book  of  accounts,  to  be  ad- 
missible as  declai'ations  and  admissions  of  an 
agent  binding  upon  the  principal,  as  part  of  the 
res  gest(e,  must  be  explanatory  of  some  contem- 
poraneous act  within  the  scope  of  the  agent's 
authority,  and  this  cannot  be  proved  by  the  dec- 
larations and  admissions  themselves,  but  must 
be  shown  by  evidence  aliunde.  Terry  v.  Bir- 
mingham Nat.  Bank,  93  Ala.  598,  9  So.  299. 

And  they  must  speak  only  of  that  which  it 
was  the  duty  or  business  of  such  third  persons 
to  do,  and  not  of  extraneous  or  foreign  circum- 
stances; and  the  persona  making  them  must 
have  had  competent  knowledge  of  th,e  fact,  or 
it  must  have  been  part  of  his  duty  to  know  of 
it ;  and  there  must  have  been  no  particular  mo- 
tive to  enter  the  transactions  falsely ;  and  the 
entry  must  have  been  made  at  or  about  the  time 
of  the  transaction  recorded.  Wood  T.  Coosa  & 
C.  River  B.  Co.  82  Ga.  273. 

b.  Application  to  particular  cases. 

The  foregoing  general  rule  of  admissibility  on 
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issues  between  third  persons  seems  to  be  appli- 
cable to  all  classes  of  entries  of  the  designated 
nature. 

Thus,  pass  books  and  other  books  of  a  sav- 
ings bank,  accompanied  by  testimony  of  the 
bank  officers,  showing  that  the  pass  books  werfr 
issued  by  numbers  having  no  name  Indorsed, 
and  that  a  book  was  kept  in  which  the  deposit- 
or's signature  was  written  opposite  his  num- 
ber, showing  to  whom  the  money  was  to  be  paid, 
are  admissible  in  evidence  on  a  trial  for  perjury 
In  which  the  question  of  fact  involved  related 
to  the  existence  of  certain  deposits  in  the  sav- 
ings bank  as  forming  part  of  the  re^  ge/ftw. 
People  V.  Hurst,  41  Mich.  328,  1  N.  W.  1027. 

And  the  contents  of  a  blotter  of  a  savings 
bank,  being  In  constant  demand,  may  be  shown 
in  a  prosecution  for  perjury  relating  to  the  ex- 
istence of  deposits  therein,  without  the  produc- 
tion of  the  original  In  ordinary  cases,  where  no 
question  of  genuineness  Is  likely  to  arise  re- 
quiring a  personal  inspection.     Ihid. 

Also  a  book  kept  by  the  treasurer  of  a  sav- 
ings bank  In  the  regular  course  of  business  is 
admissible  to  show  the  amount  of  money  re- 
ceived In  a  prosecution  of  the  secretary  of  the 
bank  for  embezzlement.  Humphrey  v.  People, 
18  Hun,  393. 

And  the  books  of  a  savings  bank,  supported 
by  the  oath  of  the  bookkeeper,  are  admissible  in 
evidence  in  an  action  by  a  husband  to  recover 
money  deposited  In  the  bank  by  his  wife,  and 
transferred  by  her  order  to  a  third  person,  to 
prove  such  deposit  and  transfer  In  an  action 
against  the  third  person  for  the  recovery  there- 
of.    McKavlin  v.  Bresslln,  8  Gray,  177. 

So,  the  ledger  of  the  president  of  a  bank,  duly 
verified,  is  admissible  in  evidence  In  an  action 
against  the  sureties  of  the  cashier,  in  which  it 
was  claimed  that  the  president  had  misappro- 
priated the  bank's  money  with  the  cashier's 
aid  for  the  purpose  of  showing  the  dealings  of 
the  bank  with  its  president.  American  Surety 
Co.  V.  Pauly,  18  C.  C.  A.  644,  88  U.  S.  App.  254, 
72  Fed.  470,  Affirmed  In  170  U.  S.  133,  42  L. 
ed.  977.  18  Sup.  Ct.  Rep.  552. 

And  pages  of  the  book  of  a  teller  of  a  bank 
are  admissible  in  evidence  In  such  an  action  by 
the  receiver  of  the  bank  to  recover  for  a  loss 
Buffered  through  the  fraud  or  dishonesty  of  the 
cashier,  to  show  that  on  days  on  which  it  was 
alleged  drafts  had  been  sold  no  money  was  re- 
ceived by  the  bank.     Ibid. 

And  entries  In  the  books  of  a  bank  respect- 
ing a  note  discounted  by  It  after  having  been 
proved  and  Identified  as  genuine  upon  proof  of 
the  death  of  the  person  making  them  are  admls 
sible  in  evidence  as  part  of  the  res  gestm.  In  an 
action  by  the  payee  of  the  note  against   the 
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course  of  business,  in  accordance  with  a  uni- 
farm  practice  to  make  them  when  the  trans- 
actions occurred,  and  to  make  them  precise- 
ly as  they  occurred.  For  aught  that  ap- 
pears, thenjT  may  have  been  false  when  made, 
to  the  knowledge  of  the  person  making  them. 
Neither  the  U>oks  nor  the  computations 
made,  therefore,  were  admissible  against  the 
defendants,  because  the  necessary  conditions 
precedent  were  not  complied  with  by  the 

?IaintifT.  Oceatt  Nat.  Bank  t.  Carll,  55  N. 
'.  440;  White  v.  Amhler,  8  N.  Y.  170;  Bank 
of  Monroe  v.  Culver,  2  Hill,  531 ;  Bretoster 
Y.  DoanCf  2  Hill,  537.  This  case  should  not 
be  confounded  with  those  which  authorize 
books  to  be  read  in  evidence  after  a  proper 
foundation  has  been  laid  {Smith  v.  Smith, 
163  N.  Y.  168,  52  L.  R.  A.  545,  57  N.  E. 
300;  McGoldrick  v.  Traphagan,  88  N.  Y. 
334;  First  Nat.  Bwnk  v.  Tisdale,  84  N.  Y. 
655;  Voshurgh  v.  Thayer,  12  Johns.  461;  1 
Oreenl.  Ev.  14th  ed.  §  115;  2  Wharton,  Ev. 
3d  ed.  5  681;  2  Rice,  Ev.  815)  ;  nor  with 
those  which  sanction  as  competent  entries 


made  upon  the  books  of  a  copartnership  in 
the  regular  course  of  business  as  against  the 
copartners  having  access  thereto  {Hotopp  v. 
Huher,  160  N.  Y.  524,  55  N.  E.  206;  Flour 
City  Nat.  Bank  v.  Widener,  103  N.  Y.  276, 
57  N.  E.  471 ) .  We  do  not  hold  that  the  per- 
tinent entries  in  the  books  were  not  admis- 
sible imder  any  circumstances,  but  simply 
that  they  were  not  admissible  when  offered, 
and  were  not  made  admissible  by  any  evi- 
dence subsequently  received.  As  the  books 
were  the  foundation  of  the  judgment  ren- 
dered by  the  referee  as  to  all  of  the  recov- 
ery, at  least,  except  the  part  relating  to  cer- 
tificates of  deposit,  the  incompetent  evidence 
necessarily  affected  the  result,  and  requires 
a  reversal. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event. 

O'Brien,  Bartlett,  Haieht,  Martin, 
Iiandon,  and  Gnllen,  JJ.,  concur. 


maker  to  establish  and  enforce  a  resulting  trust 
arising  under  an  agreement  between  them  that 
the  complainant  was  to  furnish  land  warrants 
for  the  entry  of  land  in  the  name  of  himself 
and  the  defendant  toward  which  the  defendant 
was  to  give  the  note  in  question,  not  to  be  re- 
newed until  the  expiration  of  a  year,  when  he 
was  to  pay  it,  the  funds  arising  from  which  he 
invested  in  his  individual  name.  Reynolds  v. 
Sumner  (111.)  14  N.  E.  661. 

Also,  an  entry  made  by  a  clerk  In  the  book  of 
a  bank  of  a  deposit  made  by  a  customer  immedi- 
ately before  an  entry  made  by  him  of  the  same 
deposit  In  the  customer's  bank  book,  and  sup- 
ported by  the  oath  of  the  clerk,  is  evidence  to 
go  to  the  Jury,  together  with  the  customer's 
book  and  the  testimony  of  the  clerk,  in  an  ac- 
tion by  the  depositor  to  recover  an  alleged  bal- 
ance of  deposits  for  the  purpose  of  showing  that 
the  two  entries  referred  to  the  same  deposit, 
and  had  by  mistake  l>een  credited  to  the  wrong 
person.  Farmers'  &  M.  Bank  v.  Boraef,  1 
Rawie,  152. 

So,  the  Journal  and  ledger  of  an  insurance 
company,  properly  authenticated,  are  competent 
evidence  and  properly  admitted,  in  an  action  by 
the  insarance  company  upon  an  agent's  bond  for 
the  recovery  of  the  balance  claimed  to  be  due 
from  the  agent.  Union  Cent.  L.  Ins.  Co.  v. 
Smith,  119  Mich.  171,  77  N.  W.  706. 

And  the  entries  In  the  books  of  an  agent  of 
an  insurance  company  who  was  also  the  agent 
of  another  insurance  company  are  admissible 
in  evidence  as  part  of  the  rea  gestw,  in  an  action 
by  the  one  company  against  the  other,  in  which 
it  was  claimed  that  the  plaintiff  was  made  to 
pay  through  the  fraudulent  act  of  the  agent  to 
a  third  party  a  sum-  of  money  which  should 
have  been  paid  by  the  defendant.  Continental 
Ins.  Co.  V.  Insurance  Co.  2  C.  C.  A.  586,  1  U.  8. 
App.  201.  51  Fed.  884. 

And  where  all  the  owners  of  a  ship  separately 
authorized  and  instructed  insurance  brokers  to 
keep  their  several  interests  in  her  insured,  valu- 
ing her  at  a  certain  sum,  each  giving  such  di- 
rection separately  without  reference  to  the  In- 
tPrcRt  of  the  others,  and  the  brokers  Insured  the 
ship  in  their  own  name  on  account  of  whom  it 
may  concern,  losses  if  any  payable  to  them- 
selves without  disclosing  to  the  company  at  the 
time  anything  as  to  the  parties  or  interests  to 
be  insured,  and  charged  the  premiums  paid  upon 
their  books  to  the  different  owners,  according 
to  the  usual  mode  of  dealing  by  innirance  bro- 
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kers,  the  entries  in  their  books  to  be  transferred 
subsequently  into  the  account  to  be  rendered, 
such  entries  become  substantially  a  part  of  the 
res  gestw  upon  a  subsequent  contest  between  dif- 
ferent owners  claiming  the  same  fractional  in- 
terest In  the  policy,  and  constitute  an  admis- 
sion by  such  brokers,  against  their  interests, 
that  they  themselves  were  not  the  parties  in- 
sured. Forgay  v.  Atlantic  Mut.  Ina  Co.  2  Robt. 
79. 

So,  the  books  of  a  bridge  company,  proved 
by  its  treasurer  to  have  been  kept  by  him  and  to 
contain  correct  entries  of  tolls  as  given  to  him 
by  the  toll  gatherer,  coupled  with  proof  by  the 
toll  gatherer  that  he  had  made  correct  reports 
of  the  tolls  received,  are  admissible  in  evidence 
to  establish  damages  suffered  by  the  diversion 
of  tolls  from  the  erection  of  another  bridge  near 
to  that  of  the  former  company,  and  to  prove 
the  extent  of  such  diversion.  Chenango  Bridge 
Co.  V.  Lewis,  68  Barb.  111. 

And  the  books  of  account  of  a  corporation  are 
admissible  In  evidence  In  an  action  against 
the  sureties  upon  a  bond  given  by  Its  secretary 
for  the  faithful  performance  of  his  official  duties, 
in  which  the  complaint  alleged  that  he  had  a 
specified  amount  in  his  hands  upon  a  designated 
day  and  collected  a  certain  sum  between  that 
time  and  another  designated  day,  to  show  the 
amount  in  the  hands  of  the  secretary  up  to  the 
latter  date,  but  they  are  not  admissible  to  show 
subsequent  collections.  Anaheim  Union  Water 
Co.  V.  Parker,  101  Cal.  483,  36  Pac.  1048. 

Nor  are  the  books  of  a  university  admissible 
in  evidence  in  an  action  by  it  against  a  third 
person  for  an  alleged  breach  of  an  agreement  to 
pay  a  designated  sum  In  stock  as  an  endow- 
ment to  the  university.  Jones  v.  Florence  Wes- 
leyan  University,  46  Ala.  626. 

But  a  final  settlement  made  by  agreement  be- 
tween partner^;  by  an  expert  accountant  from 
the  books,  pr  .s,  and  vouchers  of  the  firm,  is 
admissible  in  evidence  in  an  action  against  the 
sureties  on  a  bond  given  by  one  partner  to  an- 
other.    Bricker  v.  Stone,  47  Mo.  App.  680. 

So,  an  entry  in  the  daybook  of  an  agent,  show- 
ing a  sale  on  behalf  of  his  principal,  which  en- 
try was  made  by  the  agent's  clerk,  since  de- 
ceased, on  the  day  of  the  sale*  is  admissible  for 
his  principal  as  part  of  the  res  gestm  to  prove 
the  agency,  in  an  action  against  the  purchaser 
for  breach  of  the  contract  including  the  sale. 
Oelrlchs  v.  Ford,  21  Md.  489;  Oeirlchs  v.  Arts, 
21  Md.  534 ;  1  Greenl.  Ev.  f  116. 
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And  entries  in  the  l>ooks  of  a  person  to  whom 
wheat  was  shipped  to  be  sold  and  the  proceeds 
^credited  to  the  shipper,  made  in  the  ordinary 
•course  of  business  by  a  deceased  bookkeeper,  are 
admissible  In  evidence  aa  part  of  the  res  gestof, 
in  an  action  ai^ainst  a  sherifC  for  conversion  by 
-wrongful  attachment  of  such  wheat  as  the  prop* 
-erty  of  a  third  person.  Smith  v.  Uawley,  8  S. 
D.  363,  66  N.  W.  042. 

And  an  account  book  of  a  vendor  la  admis- 

-sible  in  evidence  as  part  of  the  res  gestm  on 

4in  issue  aa  to  the  bona  fides  of  a  debt,  which 

formed  the  consideration  for  the  sale.     Pollak 

T.  Searcy,  84  Ala.  259,  4  So.  137. 

But  anything  suspicious  about  it  is  not  evl- 
•dence  against  the  vendee  unless  there  is  proof 
connecting  him  with  IL     Ibid. 

And  entries  of  charges  made  by  a  grantee 
-against  his  grdntor  are  admissible  in  evidence 
as  res  gesicB  in  an  action  on  certain  notes  and 
to  set  aside  a  conveyance  of  real  estate  as  fraud- 
Qient  as  against  creditors,  where  the  consid- 
eration was  denied,  to  corroborate  the  assertion 
•of  the  grantee  ihat  the  consideration  for  the  con- 
veyance was  made  up  from  such  charges.  Flem- 
ing V.  Yost,  137  Ind.  95,  36  N.  E.  705. 

So,  an  account  book  of  a  firm,  tending  to 
-Show  that  it  built  a  house  and  furnished  the 
materials  therefor  and  charged  them  to  a  cer- 
tain person,  is  admissible  in  evidence  in  an  ac- 
tion of  ejectment  between  third  persons  to  show 
that  the  person  for  whom  the  materials  were 
furnished  and  the  house  built  owned  the  lot 
upon  which  it  was  placed,  as  one  of  a  chain  of 
ovents  indicating  ownership,  such  entries  hav- 
ing been  made  contemporaneously  with  the 
■building  of  the  house.  Sill  v.  Reese,  47  Cal. 
294. 

And  the  books  of  account  kept  by  a  book- 
Iceeper  for  a  merchant  in  his  mercantile  business 
.are  admissible  in  evidence  on  behalf  of  the  mer- 
chant In  an  action  by  the  bookkeeper  against 
him  for  servicas  as  bookkeeper  and  clerk,  upon 
the  issue  of  the  value  of  his  services.  Crusoe 
T.  Clark,  127  Cal.  341,  59  Pac.  700. 

Entries  made  by  insurance  brokers  in  their 
"books  are  made  In  season  to  be  regarded  as 
part  of  tlie  res  gcstaf  in  a  contest  between  part 
owners  of  a  ship,  upon  which  the  brokers  secured 
insurance,  as  to  their  relative  interests  in  the 
policy,  if  made  before  anything  occurred  to  ac- 
tuate them  by  any  other  motive  than  that  of 
•discharging  their  equal  duty  to  all.  Forgay  v. 
Atlantic  Mut.  Ins.  Co.  2  Robt.  79. 

But  to  be  admissible  as  res  gcstw  the  connec- 
tion of  the  entry  with  the  principal  fact 
must  be  immediate  and  direct,  and  not  re- 
mute. 

Thus,  the  t>ooks  of  account  of  a  principal  are 
not  admissible  in  evidence  against  a  third  party 
to  prove  the  state  of  the  account  between  him 
and  his  agent :  as  to  the  third  party  such  books 
would  be  nothing  more  than  hearsay  evidence. 
Mercier  v.  Copelan,  73  Ga.  636. 

And  the  Ixi^k  of  accounts  of  the  defendant 
In  an  action  by  a  patient  against  a  surgeon  for 
alleged  unskilful  and  careless  treatment,  pur- 
porting to  contain  his  daily  entries  at  the  times 
indicated,  and  showing  charges  for  professional 
services  against  other  persons,  is  not  receivable 
in  evidence  to  show  the  time  of  a  professional 
visit  of  the  defendant  to  the  plaintiff  testified 
to  have  been  made  on  the  same  day.  Leighton 
▼.  Sargent,  31  N.  H.  119. 

So,  l>ooks  of  account  kept  by  a  contractor  for 
the  grading  of  a  section  of  a  railroad  with  the 
laborers  employed  by  him  to  do  the  work,  show- 
ing the  price  allowed  them  for  their  labor,  are 
inadmissible  in  evidence  in  an  action  against 
the  railroad  company  upon  the  contract  for  such 
work  when  offered  for  the  purpose  of  showing 
what  prices  were  agreed  to  be  paid  by  the  rall- 
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road  company  to  the  contractor.  Currier  t« 
Boston  &  M.  R.  Co.  31  N.  H.  209. 

And  the  books  of  an  employer  containing  his 
account  of  the  trade  in  his  store  and  other  dally 
transactions  are  inadmissible  in  an  action 
brought  by  him  to  recover  damages  of  an  em- 
ployee intrusted  with  the  care  of  his  mill,  for 
managing  it  so  heedlessly  and  for  so  neglecting 
It  that  it  was  frozen  up,  in  which  it  was 
claimed  by  the  defendant  that  he  was  at  work 
in  the  mill  on  a  day  preceding  the  freezing  and 
until  a  late  hour  doing  what  he  could  to 
prevent  It,  for  the  purpose  of  showing  by  en- 
tries therein  that  the  defendant  was  absent 
that  afternoon.     Woods  ▼.  Allen,  18  N.  II.  28. 

And  books  of  account  of  a  deceased  person, 
containing  an  account  consisting  of  debit  and 
credit  items,  are  inadmissible  in  evidence,  in  an 
action  by  a  Judgment  creditor  against  the  ^^ife 
of  the  debtor  to  reach  property  of  the  debtor  al- 
leged to  be  in  her.  hands,  for  the  purpose  of 
proving  that  the  husband  had  paid  the  deceased 
for  a  quantity  of  stone,  which  the  latter  had 
furnished  for  a  house,  which  the  husband  had 
built  on  the  wife's  premises  Isham  v.  Schafer, 
60  Barb.  317. 

So,  an  entry  by  a  printer  upon  an  account 
book  kept  by  him,  of  payment  of  a  charge  for 
printing,  Is  not  competent  to  establish  the  fact 
that  an  advertisement  of  real  estate  under  a 
mortgage  sale  had  been  made  for  a  sufficient 
length  of  time  to  render  a  sale  in  foreclosure 
valid.     OstK>ru  v.  Merwin,  50  How.  Pr.  183. 

VI.  Entries  required  by  legal  or  partioular  duty. 

m.  The  general  rule. 

The  general  rule  is  that  what  a  person  having 
in  charge  a  particular  trust  or  duty  does  In  pur- 
suance of  that  trust  or  duty  is  a  fact  which  may 
be  proved  by  other  testimony  than  that  of  the 
party  who  does  the  act,  where  he  is  dead  and 
his  testimony  entirely  lost.  And  where  he  has 
actually  performed  such  trust  or  duty  and  com- 
mitted the  same  to  writing,  there  can  be  no 
danger  after  his  decease  in  submitting  the 
writing  to  the  consideration  of  a  Jury,  though 
the  rights  and  Interests  of  a  third  party  are  in- 
volved.    Welsh  V.  Barrett,  16  Mass.  880. 

Entries  and  memoranda  made  by  a  person 
since  deceased  In  the  ordinary  course  of  profes- 
sional and  oiflcial  employment  are  competent 
secondary  evidence  of  the  facts  contained  in 
them,  where  they  had  no  Interest  to  misrepre- 
sent or  misstate  them.  Livingston  v.  Amouz, 
56  N.  Y.  507. 

It  would  appear  that  entries  of  this  class 
might  also  be  admissible  on  issues  between  third 
persons  in  nearly,  If  not  quite,  all  the  cases  as 
entries  made  in  the  ordinary  course  of  business 
under  the  principles  stated  infra,  VII.  See, 
particularly,  Nicholls  v.  Webb.  8  Wheat.  326,  5 
L.  ed.  628,  infra,  VI.  c,  and  VII.  a. 

b.  Application  to  offtoial  entries. 

Entries  made  by  public  ofllcers  or  others  pur- 
suant to  a  requirement  of  law  are  always  evi- 
dence as  to  the  matters  stated  in  them  in  ac- 
cordance with  such  requirement,  whether  or  not 
the  rights  or  interests  of  third  parties  are  In- 
volved. 

7'hiis,  books  of  accounts  of  a  city,  town, 
county,  or  school  treasurer,  the  correct  keeping 
and  making  of  which  are  duties  expressly  en- 
joined by  law,  are  conclusive  against  him  and 
his  sureties  in  an  action  on  his  bond,  as  to  the 
balances  on  hand,  and  estop  both  him  and  his 
sureties  from  showing,  in  avoidance  of  their  li- 
ability, that  the  balances  stLted  and  reported 
as  l>eing  in  the  treasury  were  not  at  the  time 
actually  there.     Chicago  ▼.  Gage,  95  111.  593,  35 
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Am.  Rep.  182 ;  Longan  ▼.  Taylor,  31  III.  App. 
264 ;  Trustees  of  Schools  v.  Peak,  43  III.  App. 
50;  Com.  v.  Tate,  89  Ky.  587,  13  S.  W.  113; 
Butte  V.  Cohen.  9  Mont.  435,  24  Pac.  206 ;  Ot- 
sego Lake  Twp.  v.  Kireten>  72  Mich.  1,  40  N.  W. 
26;  Union  v.  Bermes,  44  N.  J.  L.  269,  43  Am. 
Rep.  369. 

And  the  books  of  a  city  treasurer  elected  as 
his  own  successor,  in  which  he  has  entered  bal- 
ances in  his  hands  at  the  close  of  the  first  term 
as  moneys  coming  from  his  predecessor,  and 
continued  from  time  to  time  to  report  the  same 
as  in  his  hands,  concludes  both  him  and  his 
sureties  in  an  action  on  his  bond,  given  for  the 
second  term,  from  denying  that  such  balances 
did  actually  come  to  his  hands  as  treasurer. 
Chicago  V.  Gage,  95  111.  593,  35  Am.  Rep.  182. 

But  where  no  element  of  estoppel  appears,  it 
Is  competent  for  thd  sureties  to  show  that  such 
entries  were  not  true  in  fnct.  Union  v.  Bermes, 
44  N.  J.  L.  269,  43  Am.  Hep.  369. 

And  it  is  not  error  to  permit  a  supervisor, 
who  was  a  member  of  the  township  board  and 
took  part  in  the  settlement,  and  examined  his 
books  and  vouchers,  to  testify  as  to  the  amount 
found  to  be  due  from  the  treasurer  to  the  town- 
ship. Otsego  Lake  Twp.  v.  Kirsten,  72  Mich.  1, 
40  N.  W.  26. 

And  persons  who  are  competent  to  investigate 
and  understand  books  of  account  kept  by  a 
treasurer  and  auditor,  and  who  had  investigated 
them  sufficiently  to  explain  them  to  the  Jury  in 
reference  to  the  question  at  issue,  may  be  per- 
mitted to  do  80  Is  an  action  by  the  state  against 
the  treasurer  and  his  sureties  upon  his  official 
bond  for  an  alleged  official  defalcation.  But 
such  person  should  be  able  to  tell  what  the 
books  show  in  reference  to  such  questions,  and 
should  refer  to  the  books  themselves  if  required 
to  do  so.  Com.  V.  Tate,  89  Ky.  687,  13  S.  W. 
113. 

So,  entries  in  the  pass  books  of  a  bank,  made 
by  the  officers  and  persons  in  charge  of  its  busi- 
ness, showing  its  receipts  of  deposits,  are  com- 
petent evidence  in  an  action  by  a  county  deposit- 
ing moneys  with  it  against  sureties  of  the  bank 
upon  a  bond  conditioned  for  the  prompt  repay- 
ment of  the  county  funds.  Myers  v.  KLowa 
County  Comrs.  60  Kan.  189,  56  Pac.  11. 

But  a  private  book  of  a  banking  firm  and  Its 
pass-book  with  a  county  treasurer  are  inadmis- 
sible in  evidence  in  an  action  by  the  county 
against  sureties  on  the  bond  of  the  treasurer  to 
recover  moneys  unaccounted  for  by  him  to  show 
the  amount  of  moneys  deposited  in  the  bank  by 
the  treasurer  at  the  time  of  the  execution  of  the 
bond,  so  as  to  limit  the  defendant's  liability 
to  the  amount  thus  deposited  and  the  amount 
afterwards  received,  less  withdrawals,  as  such 
books  would  not  tend  to  show  that  all  the  money 
received  by  the  treasurer  was  deposited  in  that 
bank.  Mahon  v.  Kinney  County  (Tex.  Civ. 
App.)  28  S.  W.  1024. 

On  the  other  hand,  books  of  account  kept  by 
a  city  treasurer,  showing  the  amount  of  licenses 
collected  and  turned  into  the  city  treasury,  and 
that  the  treasurer  had  received  only  10  per  cent 
of  collections  made  as  compensation,  whereas 
he  was  entitled  to  16}  per  cent,  should  be  ad- 
mitted and  considered  in  an  action  against  his 
sureties  for  a  misappropriation  on  his  part  as 
a  bar  to  a  recovery  to  the  extent  of  the  sum 
to  which  he  was  entitled.  Butte  v.  Cohen,  9 
Mont.  435,  24  Pac.  206. 

So,  entries  by  a  collector  on  a  tax  roll  are 
within  the  rule  with  reference  to  entries  kept 
by  persons  in  a  public  office,  in  which  the  offi- 
cer is  required,  either  by  statute  or  by  the  na- 
ture of  his  office,  to  write  down  particular  trans- 
actions occurring  In  the  course  of  his  public 
duties  and  under  his  personal  observation,  and 
are  admissible  in  evidence  in  an  action  upon  his 
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official  bond  against  his  sureties.  Welland  t. 
Brown,  4  Out.  Rep.  217 ;  Guardians  of  the  Poor 
V.  Sutcllflfe,  Ir.  L.  R.  26  C.  L.  332. 

And  entries  made  by  a  deceased  collector  of 
taxes  in  a  public  book  handed  down  to  him  by 
his  predecessor  in  office,  and  afterwards  deliv- 
ered to  his  successor,  are  evidence  agalns:  hia 
surety  in  an  action  on  a  bond  given  by  him,  con- 
ditioned for  the  due  performance  of  his  duty 
and  the  delivery  up  of  the  books  kept  by  bim  In 
his  office.  Goss  v.  Watlington,  3  Brod.  &  B. 
132,  6  J.  B.  Moore,  355. 

And  a  book  kept  by  a  collector  of  taxes,  con- 
taining entries,  wherein  he  acknowledges  the  re- 
ceipt of  sums  of  money  in  his  character  as  col- 
lector, is  admissible  in  evidence  against  his 
si^rcty,  the  collector  having  been  appointed  to 
collect  the  taxes  mentioned  In  the  bond  pursu- 
ant to  statute,  though  the  book  waa  a  private 
one,  and  one  which  he  was  not  l>ound  by  law 
to  keep.  Middleton  ▼.  Melton,  10  Bam.  &  C. 
317. 

So,  the  account  books  of  the  auditor  of  public 
accounts,  charging  a  delinquent  tax  collector 
with  the  amount  of  his  defalcation,  are  admis- 
sible and  sufficient  evidence  to  establish  the  li- 
ability of  a  surety  on  the  collector's  bond. 
State  V.  McDonnell,  12  La.  Ann.  741. 

And  certified  extracts  from  the  books  of  the 
auditor  of  public  accounts,  showing  cne  condi- 
tion of  a  tax  collector's  account  with  the  state, 
are  competent  evidence  and  prima  facie  proof 
in  a  suit  by  the  state  against  the  tax  collec- 
tor and  his  sureties  for  a  default  on  the  part  of 
the  collector.  State  v.  Powell,  40  La.  Ann.  234, 
4  So.  46. 

And  such  extracts  are  admissible  in  evidence 
against  the  successor  of  the  defaulting  collector 
and  his  sureties,  though  the  originals  were  not 
accounted  for.  State  v.  Masters*  Succession,  26 
La.  Ann.  268. 

And  the  books  of  the  auditor  of  a  state  are 
not  only  competent  evidence  in  an  action  by  the 
state  against  the  secretary  of  state  for  embes- 
zlement  of  public  money  while  in  office,  but  are 
sufficient  evidence  for  the  purpose  of  showing 
a  balance  against  him  and  a  refusal  to  pay. 
State  V.  Strong,  39  La.  Ann.  1081,  3  So.  266. 

But,  a  county  ledger  required  by  statute  to 
be  kept  by  the  county  clerk,  in  which  entries 
charging  the  collector  are  taken  from  receipts 
given  by  him  from  the  tax  roll,  is  inadmissible 
in  a  suit  against  the  sureties  upon  his  bond 
for  moneys  not  paid  over  to  the  county,  for  the 
purpose  of  showing  the  extent  of  the  collector's 
defalcation,  as  the  account  made  from  them  is 
a  mere  statement,  no  more  than  hearsay,  that 
the  collector  gave  such  receipts.  King  v.  Ire- 
land, 68  Tex-  682,  5  S.  W.  499;  Webb  County 
V.  Gonzales,  61)  Tex.  455.  6  S.  W.  781. 

So,  entries  made  by  the  clerk  of  the  division 
court  in  the*  course  of  his  business,  in  books 
kept  under  the  provisions  of  the  statute  provid- 
ing therefor,  are  evidence  against  his  sureties 
in  an  action  brought  by  a  bailiff  to  recover  mon- 
evs  which  came  to  the  hands  of  the  clerk.  Mid- 
d'lefield  v.  Gould,  10  U.  C.  C.  P.  9. 

And  entries  or  memoranda  of  sales  by  a  sher- 
iff in  a  book  kept  by  him  in  his  office  for  that 
purpose  are  admissible  in  evidence  after  his 
death  in  an  action  involving  the  title  to  a  lot  of 
land  shown  by  such  entries  to  have  been  sold 
by  him,  on  the  ground  that  they  were  entries 
made  in  the  course  of  his  official  business  and 
against  his  interest  at  the  time  they  were  made. 
Field  v.  Boynton,  33  Ga.  239. 

And  copies  of  an  account  current  and  a  mon- 
ey-order account  of  the  postmaster  with  the 
postofiice  departmeut,  which  were  transcripts 
from  the  books  of  account  of  the  postoffice  de- 
partment duly  authenticated,  under  the  seal  of 
the  treasurer  of  the  department,  are  competent 
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€ridence,   in  an  action   by  the  United   States 
against   the   postmaster   and   his  sureties,   for 
moneys  alleged   to  have  been  misappropriated 
by  the  postmaster.     Alexander  v.  United  States, 
«  C.  C.  A.  602,  15  U.  S.  App.  158,  57  Fed.  828. 
And  a  boolc  kept  by  the  cashier  of  a  bank  since 
deceased,  containing  an  account  of  moneys  de- 
posited by  an  Internal  revenue  collector,  to  the 
credit  of  a  person  pursuant  to  an  agreement 
therefor,   is  properly  admitted  as  one  of  the 
•books  of  the  bank,  in  an  action  agaiust  the  prin- 
cipai  and  sureties  upon  his  official  bond,   for 
moneys  claimed  to  have  been  collected  by  the 
principal  obligor  in  his  official  capacity  and  un- 
accounted for,  where  it  is  shown  by  the  officers 
of  the  bank  that  the  book  was  found  among  the 
books  of  the  bank  at  the  death  of  the  cashier ; 
that  it  contained  many  other  deposit  accounts 
with  other  parties,  none  of  which  appeared  in 
the  regular  deposit  account  book  of  the  bank; 
that  the  bank  had  adopted  the  book  as  a  regu- 
lar deposit  account  book,  and  had  settled  the 
accounts   of   depositors   contained   in    it;    and 
that,  prior  to  the  death  of  the  cashier,  the  other 
officers  of  the  bank  did  not  know  of  the  exist- 
ence of  this  book,  but  upon  his  death  the  bal- 
ance standing  thereon  to  plalntiiTs  credit  wag 
transferred  to    and    continued  on    the    regular 
t>ooks  of  the  bank.     Glover  v.  Hunter.  28  Ind. 
185. 

So,  books  kept  by  a  person  proved  to  have 
acted  as  a  commissioner  of  sales  for  lots  at  a 
designated  place  under  a  statute  providing 
therefor,  found  among  his  papers  after  his  de- 
cease, are  admissible  In  evidence  to  show  the 
sale  of  a  lot  and  to  whom  it  was  sold,  in  an 
action  between  strangers  on  a  question  of  title. 
Struthers  v.  Reese,  4  Pa.  129. 

And  books  kept  by  selectmen  of  a  town,  con- 
taining accouDts  of  the  finances  and  expenses  of 
the  town,  are  evidence  In  an  action  brought  to 
recover  for  supplies  furnished  to  a  pauper  al- 
4eged  to  have  his  settlement  in  the  town,  for 
the  purpose  of  showing  that  the  selectmen  In 
former  years  had  admitted  the  settlement  of  the 
pauper  in  that  town  by  a  course  of  procedure 
which  could  not  have  been  Justified  unless  that 
settlement  existed,  and  unless  the  fact  asserted 
by  the  plaintiff  had  been  true.  Thornton  v. 
Campton,  IS  N.  H.  20. 

The  certificate  books  of  canal  collectors,  how- 
over,  are  not  admissible  in  evidence  in  an  action 
for  a  penalty  against  a  party  for  having  in  his 
possession  certain  distilled  spirits  for  the  pur- 
pose of  sale  with  the  design  to  avoid  duties  im- 
posed thereon,  to  show  the  quantity  of  spirits 
distilled  from  the  defendant's  distillery  and 
shipped  over  the  canal,  such  books  not  being  pub- 
lic records.  Chaffee  v.  United  States,  18  Wall. 
516,  21  U  ed.  908. 

And  an  account  book  of  the  county  clerk  not 
required  to  be  kept  by  statute,  and  which  was 
not  a  record  of  daily  transactions  but  a  mere 
statement  of  conclusions  which  the  clerk  drew 
at  the  end  of  each  six  months  from  an  examina- 
tion of  other  records  and  writings,  and  con- 
sisted of  a  mere  summary  statement  of  accounts, 
is  not  admissible  In  evidence  In  an  action 
brought  by  a  bank  against  the  county  commis- 
sioners to  recover  upon  coupons  cut  from  cer- 
tain bonds.  Lake  County  Comrs.  v.  Keene  Five 
Cents  Sav.  Bank,  108  Fed.  505. 

So,  in  Victoria  Mnt.  F.  Ins.  Co.  v.  Davidson, 
3  Ont.  Rep.  378,  it  was  said  by  Burton,  J.  A., 
that  he  was  Inclined  to  think  that  admissions 
made  by  an  officer  by  entries  in  an  official  book 
in  the  handwriting  of  a  clerk,  even  when  made 
In  the  ordinary  course  of  business  and  by  a 
person  filling  a  position  as  a  public  officer, 
though  good  evidence  as  against  himself,  are 
only  evidence  against  his  surety  when  the  death  | 
of  the  principal  Is  shown. 
63  L.  B.  A. 


c  Application  to  entries  or  memoranda  of  no- 
tice of  dishonor. 

Since  the  full  performance  of  a  dally  or  fre- 
quently recurrin£f  duty  like  that  of  demand  of 
payment  of  negotiable  paper  and  notice  of  non- 
payment to  charge  Indorsers,  by  notaries  or  mes- 
sengers, would  require  a  written  record  of  the 
acts  done.  In  view  of  the  fallibility  of  human 
memory,  such  a  record  when  made  is  admissible 
in  evidence  after  the  death  of  the  party  making 
It,  whether  such  record  is  required  by  positive 
law  or  not. 

Thus,  the  books  of  a  notary  public,  kept  by 
him  In  the  usual  course  of  his  business,  are  ad- 
missible in  evidence  In  an  action  between  third 
persons  upon  a  promissory  note  brought  after 
his  decease  to  prove  a  demand  of  payment  and 
notice  of  nonpayment  of  such  note.  Nicholls  v. 
Webb,  8  Wheat.  328,  5  L.  ed.  628 ;  Bank  of  Wil- 
mington V.Cooper,  1  Harr.  (Del.)  10; Hatfield  v. 
Perry,  4  liarr.  (Del.)  463;  Lathrop  v.  Lawson, 

5  La.  Ann.  238,  52  Am.  Dec.  585 :  Brewster  v. 
Doane,  2  Hill,  537;  Butler  v.  Wright,  2  Wend. 
369 ;  Hart  v.  Wilson,  2  Wend.  513 ;  Ocean  Nat. 
Bank  v.  Carll,  0  Hun,  239. 

Though  if  the  notary  is  alive  and  competent 
to  testify  it  Is  deemed  necessary  to  produce 
himr;  but  if  he  is  called  as  a  witness  to  the  fact 
the  entry  of  it  Is  not  thereby  excluded.  Hatfield 
V.  Perry,  4  Harr.   (Del.)  463. 

And  entries  made  by  a  deceased  clerk  of  a  no- 
tary in  the  notary's  register  in  the  regular 
course  of  his  business  are  admissible  in  evidence 
in  an  action  brought  by  a  holder  against  an  in- 
dorser  of  a  promissory  note  to  show  present- 
ment and  demand  to  charge  the  Indorser.  Gaw- 
try  V.  Doane,  51  N.  Y.  91  ;  Poole  v.  DIcas,  1  Bing. 
N.  C.  649,  1  Scott,  600,  1  Hodges,  162,  7  Car. 

6  P.  79. 

And  a  register  kept  by  a  deceased  notary,  con- 
taining notes  and  memoranda  In  his  handwrit- 
ing proved  by  a  witness,  stating  that  he  had 
made  diligent  search  and  Inquiry  for  the  maker 
of  ai  note  at  the  place  where  the  note  was  dated 
for  the  purpose  of  demanding  payment  of  him, 
.and  that  he  could  not  be  found,  and  that  notice 
of  nonpayment  was  mailed  to  the  Indorser,  is 
sufficient  to  show  due  diligence  in  an  action 
against  the  indorser,  upon  the  question  of  de- 
mand of  payment  of  the  maker.  But  in  order 
to  show  notice  thereof  to  the  indorser,  the  mem- 
oranda should  state  his  place  of  residence  and 
the  place  to  which  the  notice  was  directed, 
though  it  would  be  sufficient  if  It  were  made  to 
appear  that  the  Indorser  after  diligent  search 
and  Inquiry  could  not  be  found.  Halllday  v. 
Martinet,  20  Johns.  168,  11  Am.  Dec.  262. 

So,  a  memorandum  made  by  a  deceased  cash- 
ier or  teller  of  a  bank,  that  on  a  designated  day 
he  sent  notice  by  mail  to  the  indorser  of  a  note, 
is  admissible  In  evidence  In  an  action  on  a  note 
against  an  indorser,  and  prima  facie  sufficient 
to  charge  him.  Nichols  v.  Goldsmith,  7  Wend. 
160;  Sheldon  v.  Benham,  4  Hill,  129,  40  Am. 
Dec.  271. 

And  the  rule  is  the  same  whether  he  attended 
to  the  business  on  the  retainer  of  a  notary,  or 
as  part  of  his  duties  to  the  bank.  Sheldon  v. 
Benham,  4  Hill,  129,  40  Am.  Dec.  271. 

And  the  books  of  a  deceased  messenger  of  a 
bank,  containing  memoranda  sworn  to  have  been 
in  his  handwriting  of  demands  and  notices  to 
promisors  and  Indorsers  upon  notes  left  In  the 
bank  for  collection,  are  admissible  in  evidence 
where  they  were  kept  for  that  purpose.  In  an  ac- 
tion by  the  indorsee  against  an  indorser  of  a 
promissory  note  to  show  a  demand  on  the 
maker,  and  notice  to  the  defendant  as  indor- 
ser. Welsh  V.  Barrett,  15  Mass.  380 ;  Washing- 
ton Bank  v.  Prescott,  20  Pick.  339. 
Though  not  verified  by  the  suppletory  oath  of 


526 


New  Yobk  Coubt  of  Affbalb. 


Jak.^ 


an^'one.    ^^ashington  Bank  t.  Prescott,  20  Pick. 
339. 

And  the  role  is  the  same  wiiere  the  messen- 
ger had  absconded  before  the. trial,  where  the 
testimony  of  the  cashier  explaining  the  manner 
of  keeping,  and  the  purpose  for  which  the  book 
was  kept,  was  taken.  North  Bank  y.  Abbot,  13 
Pick.  465,  25  Am.  Dec.  334. 

In  Brewster  y.  Doane,  2  Hill,  537,  howeyer  it 
was  held  that  notices  and  memoranda  made  in 
the  usual  course  of  business  of  notaries,  clerks, 
and  other  persons  may  be  recelyed  in  eyidence 
after  the  death  of  the  person  who  made  them, 
but  not  if  the  person  who  made  them  is  still 
alive  though  out  of  the  state.  In  such  case  he 
must  be  called  or  examined  on  commission. 

And  In  Bank  of  Wilmington  y.  Cooper,  1  Harr. 
(Del.)  10,  supra,  Nicholls  y.  Webb,  8  Wheat. 
326,  5  L.  ed.  628,  aupra,  was  explained  and 
limited,  the  court  saying  that  the  books  should 
be  held  as  evidence  of  all  the  facts  It  gives  as 
to  the  time,  dishonor,  notice,  etc.,  by  reason  of 
the  notary's  death ;  but  to  go  farther  would 
make  the  notary  the  Judge  of  what  is  legal  no- 
tice to  flx  the  indorser,  which  is  a  question  of 
law  for  the  court,  and  not  for  the  notary ;  that 
the  notary  should  state  the  facts  when  he  gave 
notice, — to  whom,  the  mode,  etc.  These  are 
facts,  and  his  record  would  be  sufficient  to 
prove  them ;  and  that  if  that  case  goes  to  the 
extent  of  holding  that  the  notary's  books  would 
be  proof  that  legal  notice  was  given,  it  is  not 
approved  as  sound  law. 

But  a  book  kept  by  a  messenger  of  a  bank, 
containing  entries  from  which  it  is  sought  to 
prove  demand  and  notice  of  nonpayment  of 
promissory  notes  in  an  action  thereon  by  the 
bank  against  an  indorser,  will  not  be  rejected 
as  unintelligible,  where,  taking  the  notes  and 
the  book  together  into  comparison,  4t  would  be 
dlfUcult  to  hnd  any  two  intelligent  and  compe- 
tent Jurors  who  would  understand  them  differ- 
ently, or  come  to  a  different  conclusion  on  the 
question  whether  a  demsjid  and  notice  had  been 
made  and  given  as  alleged.  Washington  Bank 
V.  Prescott,  20  Pick.  339. 

And  such  a  book,  labeled  with  the  name  of 
the  bank  and  with  the  words  "Notice  to  an  in- 
dorser," is  not  subject  to  objection  as  evidence 
of  demand  and  notice  of  nonpayment  in  such  an 
action,  on  the  ground  that  it  does  not  purport 
to  be  a  record  of  notice  to  makers  or  promisors, 
but  merely  to  indorsers.     Ibid, 

VII.  Entries  in  the  course  of  business, 
a.  The  general  rule. 

I'he  early  coses  tended  In  the  direction  of  re- 
garding no  entries  In  books  of  account  as  ad- 
missible in  evidence  on  Issues  between  third 
parties,  unless  they  were  against  the  Interest 
of  the  party  making  them,  or  such  as  to  con- 
stitute part  of  the  res  geata.  But  the  tendency 
of  the  later  cases,  particularly  in  America,  has 
been  to  eliminate  the  condition  that  the  entry 
should  be  against  interest ;  and  the  more  mod- 
ern rule  would  seem  to  be  that  entries  and  mem- 
oranda made  by  a  person  in  the  ordinary  course 
of  his  business,  of  acts  or  matters  which  his 
duty  in  such  business  requires  him  to  do  for 
others,  are,  in  case  of  his  death,  admissible  evi- 
dence of  the  acts  and  matters  so  done.  Nicholls 
v.  Webb,  8  Wheat.  326,  5  L.  ed.  628;  Hancock 
v.  Kelly,  81  Ala.  368,  2  So.  281 ;  Dow  v.  Sawyer, 
29  Me.  117;  State  v.  Phair,  48  Vt.  366;  Hat- 
field v.  Perry,  4  Harr.  (Del.)  463;  Wood  y. 
Coosa  ft  C.  River  R.  Co.  32  Ga.  273. 

In  Nicholls  v.  Webb,  8  Wheat.  326,  5  L.  ed. 
628,  supra,  Higham  v.  Ridgway,  10  East,  109, 
supra,  IV.  a,  was  criticised  and  explained  by 
Story,  J.,  saying  that  stress  was  laid  in  that 
case  upon  the  circumstance  that  the  entry  ad- 
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mitting  payment  was  to  the  prejudice  of  the 
party,  but  it  seems  very  artificial  reasoning,  and. 
could  not  apply  to  the  original  entry  in  the  day 
book  which  was  made  before  payment ;  and  even 
in  the  ledger  the  payment  was  alleged  to  have- 
been   made  six  months  after  the  service.     So- 
that  in  truth  at  the  time  of  the  entry  it  was  not 
against  the  party's  interest;  and  it  was  said  the. 
safe  principle  was  that  above  stated. 

So,  entries  made  in  the  usual  course  of  busi- 
ness upon  the  books  of  a  third  person,  by  per- 
sons whose  duty  it  was  to  make  them,  and  wha 
testify  to  their  correctness  when  made,  but  who 
have  now  forgotten  the  transactions,  are  admis- 
sible in  evidence.  State  y.  Shinbom,  46  N.  H. 
497,  88  Am.  Dec.  224. 

But  entries  made  by  private  parties  are  not 
admissible  in  evidence,  either  between  them- 
selves or  between  third  parties,  unless  they 
were  made  contemporaneously  with  the  facts  to> 
which  they  relate  by  parties  having  personal 
knowledge  thereof,  and  are  corroborated  by  their 
testimony  if  living  and  accessible,  or  by  proof 
of  their  handwriting  if  dead,  insane,  or  beyond, 
reach.  Chaffee  v.  United  States,  18  Wall.  516, 
21  L.  ed.  908  ;  Bridgewater  y.  Boxbury,  54  Conn. 
214,  6  Atl.  415. 

To  make  entries  in  books  of  account  made  by 
third  parties  admissible  in  evidence,  the  books- 
in  which  they  were  made  must  have  been  fairly 
and  regularly  kept,  the  entries  must  have  been 
made  by  a  deceased  person  whose  duty  It  was- 
te make  them  in  the  regular  course  of  business, 
who  had  personal  knowledge  of  the  subject-mat- 
ter entered,  and  whose  situation  was  such  as  to* 
exclude  ail  presumption  of  his  having  any  inter- 
est to  misrepresent  the  facts.     Lord  v.  Moore» 
37  Me.  208 ;  Rldgeley  v.  Johnson,  11  Barb.  527. 

And  the  rule  that  entries  made  by  a  party  in 
accordance  wtth  his  duty,  from  the  reports  made- 
by  a  subordinate  as  to  services  rendered,  of 
which  he  had  no  knowledge,  are  admissible  in 
evidence  to  establish  the  yalue  of  the  services' 
rendered,  does  not  apply  to  a  mere  private  mem- 
orandum not  made  in  pursuance  of  any  duty 
owing  by  the  person  making  It,  or  to  a  memor- 
andum made  upon  information  derived  from  an- 
other who  made  the  communication  voluntarily,, 
and  not  under  the  sanction  of  duty,  or  to  ac- 
counts entered  upon  the  reports  of  those  who- 
dld  not  have  personal  knowledge,  but  who  made 
them  upon  the  representations  of  others.  New 
York  V.  Second  Ave.  B.  Co.  102  N.  Y.  572,  7  N. 
E.  905. 

And  entries  made  by  third  persons  in  a  book, 
kept  In  pencil  by  a  large  number  of  different 
persons,  who  had  access  to  them  when  they  de- 
sired, the  most  material  one  of  which  was  in. 
a  handwriting  unknown  to  the  witness,  will  not 
be     admitted   as    original    evidence.     Lord    v. 
Moore,  37  Me.  208.     See  also  Johnson  v.  Culver^ 
116  Ind.  278,  19  N.  K.  129,  supra,  IV.  a ;  Massej 
V.  Allen,  49  L.  J.  Ch.  N.  S.  76,  L.  R.  13  Ch,  Dlv. 
558,  41  L.  T.   N.  S.  788,  38  Week.  Rep.   212, 
supi-a,  IV.  b,  3;  Wheeler  v.  Walker,  45.  N.  H. 
355,  supra,  11.;  Field  v.  Boynton,  33  Oa.  239^ 
supra,  VI.  b ;  Victoria  Mut.  F.  Ins.  Co.  y.  David- 
son, 3  Ont.  Rep.  378,  supra,  VI.  b. 

b.  Application  to  entries  by  an  agent, 

1.  In  his  own  books. 

Books  of  account  kept  by  a  deceased  agent, 
proved  to  be  in  bis  handwriting,  are  admissible 
in  evidence  In  favor  of  his  principal  against  a 
third  party,  where  on  inspection,  they  appear 
to  have  been  fairly  kept,  the  making  of  the  en- 
tries therein  being  In  the  regular  course  of  bus- 
iness of  his  agency,  and  relating  to  the  matter 
In  controversy.  Dow  v.  Sawyer,  29  Me.  117 ; 
Grover  y.  Morris,  73  N.  Y.  478 ;  Rand  y.  Dodge». 
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1?  N.  H.  843 :  Vlnal  T.  Gilman,  21  W.  Va.  301, 

45  Am.  Rep.  562. 

Thongh  the  entry  Is  not  contrary  to  the  In- 
terests of  the  party  making  it.  Vinal  t.  Gil- 
man,  21  W.  Va.  301,  45  Am.  Rep.  562. 

Thus,  entries  In  the  business  books  of  a  de- 
cedent in  his  handwriting  are  admissible  on  a 
claim  by  a  third  person  of  whose  business  the 
decedent  had  charge  in  his  lifetime,  as  evidence 
tending  to  show  that  at  a  time  when  the  de- 
cedent suddenly  left  the  business  of  his  em- 
ployer he  took  a  stim  of  the  employer's  money 
with  him,  to  which  he  was  not  entitled.  Rol>- 
erts'  Appeal,  126  Pa.  102,  17  Atl.  538. 

And  where  a  regular  business  entry  is  made 
by  an  agent  as  such  In  the  usual  course  of  his 
business,  which  would  be  admissible  in  evidence 
in  an  action  t>etween  third  persons  in  case  of 
his  death,  the  fact  that  the  person  having 
charge  of  the  l>ooks  at  the  time  of  the  action 
was  a  nonresident  of  the  state,  and  could  not 
be  compelled  to  attend  at  the  trial  as  a  witness, 
justifles  the  introduction  of  a  copy  of  the  entry 
as  though  he  were  dead.  Vinal  v.  Gilman,  21 
W.  Va.  301,  45  Am.  Rep.  562. 

So,  emtrles  in  the  books  of  a  local  insurance 
agent,  kept  by  an  employee  In  his  office,  are  ad- 
misaile  in  evidence  In  an  action  on  an  insur- 
ance policy  to  show  that  the  local  agent  had 
actual,  as  well  as  record  knowledge  of  a  mort- 
gage on  the  property  insured  when  he  delivered 
the  policy,  where  the  entry  shows,  among  other 
things,  that  the  policy  contained  a  mortgage 
clause.  Corkery  v.  Security  F.  Ins.  Co.  90  Iowa, 
382,  68  N.  W.  792. 

And  an  entry  in  the  l>ook8  of  a  broker  em- 
ployed by  a  property  owner,  for  the  purpose  of 
securing  insurance  on  the  tatter's  property,  is 
admissible  in  evidence  in  an  action  upon  a  pol- 
icy of  fire  insurance  secured  by  such  broker 
upon  the  property  of  his  principal,  upon  the 
question  as  tu  whether  or  not  a  mistake  was 
made  in  canceling  the  policy,  and  the  credibil- 
ity of  the  agent  and  of  his  clerk.  Standard  Oil 
Co.  T.  Triumph  Ins.  Co.  64  N.  Y.  85,  Affirming 
3  Hun,  591. 

So,  books  of  account  of  stock  brokers  record- 
ing sales  of  stock  in  blocks  of  from  100  to  5,000 
shares,  for  the  conversion  of  which  recovery  is 
soHght,  in  the  ordinary  course  of  business  and 
in  ..open  market  about  the  time  of  the  alleged 
conversion,  are  not  only  competent,  but  the  best, 
evidence  of  the  value  of  the  stock.  Continental 
Divide  Min.  Invest.  Co.  v.  Bliley,  23  Colo.  160, 

46  Pac.  638. 

And  entries  in  the  books  of  a  stock  broker, 
showing  the  purchase  of  stock  from  another 
broker  for  the  purpose  of  the  purchase  of  which 
he  was  employed  by  a  third  party.  Is  admissible 
in  evidence  In  an  action  by  the  original  owner 
of  the  stock  against  the  person  for  whom  the 
broker  purchased  it,  for  the  recovery  of  an  as- 
sessment on  the  stock,  which  the  original  owner 
was  compelled  to  pay,  by  reason  of  the  purchas- 
er having  neglected  to  have  the  shares  trans- 
ferred to  himself  on  the  books  of  the  company. 
Hutzler  v.  Lord,  64  Md.  534,  3  Atl.  891. 

So,  a  book  in  which  an  apprentice  doing  work 
for  another  on  account  of  his  master  kept  an 
account  of  the  work  done  by  his  master  and  his 
hands,  making  entries  therein  on  the  last  day 
of  each  week.  Is  admissible  in  evidence  in  an  ac- 
tion by  his  master  against  a  third  person  to 
recover  for  the  work  done.  Heart  v.  Hummel, 
3  Pa.  414. 

And  the  testimony  of  a  witness  sent  by  a 
vendor  of  a  crushing  mill  to  superintend  Its 
erection  and  observe  Its  workings,  given  from 
books  kept  by  him  showing  the  capacity  of  the 
mill  as  observed  by  him,  is  admissible  m  evi- 
dence in  an  action  to  recover  for  the  price  of 
the  mill  when  offered  by  the  purchaser,  such 
53  L.  R.  A. 


books  not  being  regarded  as  account  books  tech- 
nically, but  as  memoranda  made  for  the  purpose 
of  preservi.ng  a  record  of  certain  facts  under 
such  circumstances  as  to  be  worthy  of  a  meas- 
ure of  credence.  Chateaugay  Ore  &  Iron  Co.  v. 
Blake,  144  U.  S.  476,  36  L.  ed.  610,  12  Sup.  Ct. 
Rep.  731. 

So,  an  account  book  kept  In  the  ordinary 
course  of  business,  of  laborers  employed  and 
materials  used  in  repairing  streets,  based  upon 
daily  reports  of  foremen  who  had  charge  of  the 
work,  and  who  reported  the  time  and  m&teriala 
to  another  subordinate  of  the  same  common 
master  of  a  higher  grade,  who  entered  them  aa 
reported,  is  admissible  in  evidence  in  an  action 
for  breach  of  a  covenant  to  repair  streets,  when 
accompaoled  by  the  evidence  of  the  foremen  that 
they  had  personal  knowledge  of  the  facts  and. 
that  they  made  true  reports,  and  of  the  per- 
son who  made  the  entries  that  they  were  correct. 
New  York  v.  Second  Ave.  R.  Co.  102  N.  Y.  572, 
7  N.  K.  905. 

And  firm  books  of  account  are  admissible  in 
evidence  in  favor  of  a  third  person  employing, 
the  firm  to  work  on  the  bouse  of  another  to 
show  the  amount  of  work  done,  after  testimony 
by  the  person  performing  the  work  that  he  gave 
his  partner,  who  kept  the  firm  l>ooks,  a  correct 
statement  of  the  transactions  as  they  took  place, 
and  upon  testimony  by  the  partner  that  he  made 
the  entries  in  the  account ;  that  he  knew  that 
the  work  had  l>een  done ;  that  the  charges  were 
correct  of  his  own  knowledge ;  and  that  he  could 
not  state  the  items  from  memory,  but  could 
from  refreshing  his  recollection  from  the  books. 
Liscomb  V.  Agate,  67  Ilun,  388,  22  N.  Y.  Supp. 
126. 

A  book  of  accounts  kept  by  an  agent,  how- 
ever, showing  his  dvilings  with  his  principal, 
cannot  be  regarded  as  evidence  tending  to  show 
that  a  firm  of  which  the  agent  was  a  member 
had  not  accounted  to  the  principal  for  the 
money  which  the  agent,  acting  as  such,  had 
committed  to  the  keeping  of  the  firm.  Smith. 
V.  Lanier,  101  Ga.  137,  28  S.  E.  653. 

And  the  rule  that  a  ledger  kept  by  an  agent 
who  was  a  member  of  a  partnersnip  is  not  ad- 
missible in  an  action  by  his  principal  against 
the  partnership,  either  to  disprove  the  correct- 
ness of  an  account  current  rendered  by  the  part- 
nership to  the  principal,  or  for  the  purpose  of 
proving  an  independent  liability  on  the  part  of 
the  partnership  to  the  principal,  applies  though 
the  account  current  was  made  out  by  the  agent 
as  a  member  of  the  partnership,  and  contained 
numerous  items  identical  with  those  appearing, 
on  the  ledger  kept  by  him  as  agent.     Ibid. 

And  a  ledger  kept  by  on  agent,  and  containing 
entries  of  amounts  received  and  paid  out  by  him 
in  conducting  the  business  of  his  agency,  is  not, 
on  the  trial  of  an  action  by  his  principal  against 
a  partnership  of  which  the  agent  is  a  member,, 
admissible  in  evidence  in  behalf  of  the  princi- 
pal, either  for  the  purpose  of  disproving  the  cor- 
rectness of  an  account  current  rendered  by  the 
partnership  to  the  principal  and  purporting  to 
contain  a  statement  of  its  dealings  with  him 
with  respect  to  the  business  intrusted  to  the 
agent,  or  for  the  purpose  of  proving  an  inde- 
pendent liability  on  the  part  of  the  partnership 
to  the  principal.     Ibid. 

So,  in  Cooper  v.  Morrel,  4  Yeates,  341,  It  was 
held  that  an  Invoice  book  of  an  agent  is  not  evi- 
dence of  the  sale  and  delivery  of  goods  by  his 
principal ;  but  the  ruling  was  put  upon  the 
ground  that  the  invoice  book  did  not  consist  of 
original  entries,  and  that  the  dayl>ook,  contain- 
ing the  original  transactions  as  they  occurred, 
should  be  produced,  or  parol  evidence  given  of 
the  delivery. 

Entries  In  books  of  agents  have  also  been  ad- 
mitted in  proper  cases  as  entries  against  inter- 
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eat  (see  supra,  IV.  b)  ;  and  as  part  of  the  res 
<j€stw.     Bee  supra,  V.  b. 

2.  In  the  hooks  of  his  principal  or  employer. 

Books  kept  by  an  agent  in  the  business  of 
his  principal  or  employer  are  the  books  of  the 
principal  or  employer,  and  the  question  of  the 
use  by  an  employer  of  his  books  against  others 
has  been  cohered  in  a  note  to  Smith  v.  Smith 
(N.  Y.)  32  L.  R.  A.  545. 

All  that  is  Intended  to  be  covered  in  this  sub- 
division of  this  note  is  the  right  of  tbe  principal 
or  another  to  use  his  books  kept  by  an  agent  In 
a  proceeding  against  the  agent  and  his  sureties 
In  a  bond  given  by  the  agent  for  the  proper  per- 
formance of  his  duties.  Such  entries  seem  io 
have  been  admitted  upon  the  theory  that  under 
ordinary  circumstances  they  are  entries  made  in 
the  ordinary  course  of  business,  and  it  Is 
thought  that  they  might  also  be  sustained  as  a 
general  nile  as  part  of  the  res  gesttB,  or  as  ad- 
missions which  the  agent  would  be  estopped  to 
■deny. 

Thus,  books  of  account  of  an  agent  kept  by 
him  in  the  regular  course  of  his  agency  are  ad- 
missible as  against  the  sureties  on  his  bond, 
given  for  the  faithful  performance  of  his  duties 
as  such  agent,  in  an  action  o-n  the  bond  by  his 
principal..  Agricultural  Ins.  Co.  v.  Keeler,  44 
Conn.  161 ;  Glover  v.  Hunter,  28  Ind.  185 ;  Mer- 
rill V.  Adams  Exp.  Co.  1  Walker  (Pa.)  388; 
Whitnash  v.  George,  8  Bam.  &  C.  556. 

And  the  making  of  such  entries  by  the  clerk 
as  against  his  sureties  is  to  be  taken  prima  facie 
to  have  been  made  in  the  discharge  of  his  duty. 
Whitnash  v.  George,  8  Barn,  ft  C.  556. 

And  a  book  kept  by  the  agent  of  an  insurance 
company  is  admissible  in  evidence  against  the 
agent  and  the  sureties  on  his  bond,  conditioned 
that  the  agent  should  keep  true  and  correct 
books  of  account,  and  pay  over  and  apply  ail 
sums  of  money  received  by  him  as  agent,  for  the 
purpose  of  showing  what  policies  had  been  is- 
sued by  him  and  the  amount  of  the  premiums, 
and  which  of  them  had  been  paid.  Williams- 
burg City  F.  Ins.  Co.  v.  Frothingham,  122  Mass. 
391. 

And  the  admissibility  in  evidence  of  the  books 
of  account  of  an  agent  of  an  insurance  company 
in  such  an  action  is  not  affected  by  the  fact 
that  the  agent  stood  charged  thereon  with  sums 
not  actually  received,  and  for  which  he  might 
not  ultimately  be  liable,  as  such  fact  would  go 
to  the  weight,  and  not  the  admissibility,  thereof. 
Agricultural  Ins.  Co.  v.  Keeler,  44  Conn.  161. 

So,  entries  made  by  the  teller  of  a  bank  In  a 
book  kept  by  him  for  the  bank  are  admissible 
in  evidence  in  a  proceeding  by  the  bank  to 
charge  him  and  his  sureties.  State  Bank  v. 
Johnson,  1  Mill,  Const.  404,  12  Am.  Dec.  645. 

But  entries  made  by  partners  in  partnership 
books  after  dissolution  are  not  admissible  in 
evidence  In  an  action  to  charge  sureties  on  a 
bond  given  by  one  partner  to  indemnify  the 
other  against  the  separate  debts  of  the  other 
partner  assumed  by  the  firm.  Simonton  v.  Bou- 
cher, 2  Wash.  C.  C.  473.  Fed.  Cas.  No.  12,877. 

And  It  has  been  held  that  the  books  of  ac- 
count of  an  agent  or  clerk  of  a  public  company 
during  his  lifetime  are  not  evidence  against  his 
surety  sued  on  his  bond  for  a  deficiency  in  the 
agent's  accounts,  the  entries  therein  being  evi- 
dence against  the  surety  only  after  the  death  of 
the  principal.     Ferrie  v.  Jones,  8  U.  C.  Q.  B. 

102. 

3.  Entries  "by  an  attorney. 

Entries  by  an  attorney  or  solicitor  were  held 
admissible  on  issues  between  third  persons  by 
the  earlier  cases  only  when  they  were  against 
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interest,  charging  the  person  making  them  or 
discharging  some  other  person.  Such  cases  are 
collected  supra,  IV.  b,  2.  Under  the  more  mod- 
em rule,  particularly  in  America,  however,  such 
entries  are  admitted  in  such  actions  when  they 
were  made  in  the  regular  course  of  business,  and 
need  not  be  against  interest. 

I'hus,  to  render  an  entry  by  an  attorney  in  his 
register  of  the  making  of  an  order  or  decree 
in  a  proceeding  conducted  by  him  admissible  in 
evidence  between  third  parties,  it  is  sufficient 
that  the  entry  was  the  natural  concomitant  of 
the  transaction  to  which  it  related,  and  usually 
accompanied  it.  Fisher  v.  New  York,  67  N.  Y. 
73. 

And  an  entry  by  a  deceased  attorney  In  his 
register  of  the  issuing  of  an  execution  is  admis- 
sible in  evidence  to  show  the  fact  of  the  issue 
and  the  contents  of  such  execution,  in  an  action 
in  which  a  title  acquired  under  such  execution 
is  In  question.  Leiand  v.  Cameron,  31  N.  Y. 
121. 

And  an  entry  of  the  making  of  an  order  In  the 
official  register  of  a  corporation  counsel,  made 
at  the  time  In  question  in  the  course  of  his  pro- 
fessional employment,  is  admissible  in  evidence 
in  an  action  to  recover  a  balance  alleged  to  be 
due  on  an  award,  to  show  confirmation  of  such 
award.     Fisher  v.  New  York,  67  N.  Y.  78. 

Likewise,  entries  in  the  account  books  of  an 
attorney  and  counsel  who  drafted  a  partnership 
agreement  and  documents  relating  thereto, 
which  had  long  since  been  destroyed,  and  his 
drafts  of  such  instruments  and  the  other  papers 
drafted  by  him  at  the  same  time  relative  to  the 
subject,  are  admissible  in  evidence  after  his  de- 
cease, in  an  action  to  establish  the  existence  of 
the  copartnership  agreement  and  for  a  dissolu- 
tion and  an  account  and  division  of  the  assets, 
for  the  purpose  of  corroborating  the  testimony 
of  witnesses  as  to  their  recollection  of  the  dates 
and  contents  of  the  missing  documents.  Moffat 
V.  Moffat,  10  Bosw.  468. 

And  a  book  of  accounts  belonging  to  and  in 
the  handwriting  of  the  magistrate  before  whom 
a  deed  purported  to  have  been  acknowledged, 
and  whose  name  appeared  as  a  subscribing  wit- 
ness, containing  charges  against  the  grantor  for 
the  acknowledgment  of  three  deeds  only,  which 
had  been  ackowledged  before  him  on  the  same 
day,  but  not  including  the  deed  in  question,  is 
competent  evidence  after  the  death  of  the  mag- 
istrate upon  the  question  as  to  whether  or  not 
the  deed,  an  exemplification  of  which  had  been 
read  in  evidence  without  the  production  of  the 
original,  was  a  forgery.  Nourse  v.  M'Cay,  2 
Rawle,  70.  It  was  said,  however,  that  while 
such  evidence  is  admissible  it  does  not  follow 
that  it  is  either  conclusive  or  weighty. 

But  entries  in  the  books  of  an  attorney  In  a 
foreclosure  action  are  not  admissible  in  evidence 
as  proof  that  a  printer  did  his  duty  and  adver- 
tised the  sale  for  the  time  required  by  law.  Os- 
bourn  v.  Merwin,  50  How.  Pr.  183.  The  bear- 
ing on  the  principal  fact  Is  too  remote. 

And  entries  in  the  books  of  a  firm  of  lawyers 
are  inadmissible  in  a  proceeding  by  other  law- 
yers to  recover  for  services  rendered  to  executors, 
to  reduce  the  amount  of  the  recovery,  where 
such  entries  related  to  other  and  different  trans- 
actions between  other  parties  than  those  for 
whom  the  recovery  was  sought.  Re  Simpson, 
24  N.  Y.  S.  R.  685,  5  N.  Y.  Supp.  863. 

c.  Application  to  hank  hooks. 

When  the  question  how  much  ready  money  • 
party  who  is  shown  to  keep  a  bank  account  has 
on  hand  at  a  particular  time  becomes  impor- 
tant in  a  judicial  Inquiry,  the  state  of  his  bank 
account  at  the  time  in  question  is  competent  evi- 
dence upon  such  an  issue,  and  the  books  of  the 
bank  may  be  admitted  in  evidence  for  the  pur- 
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pose  of  proving  it.     Lebmano  y.  Rothbarth,  111 
111.  185. 

And  original  entries  made  in  the  books  of  a 
t>auk  are  admissible  in  evidence  to  sbow  the 
«tate  of  a  depositor's  account  at  a  designated 
time,  in  an  action  to  recover  from  a  depositor 
the  amount  called  for  by  a  check,  where  they 
were  made  In  the  usual  course  of  business  by 
authorized  bookkeepers  in  the  discharge  of  their 
duties,  and  are  shown  to  have  been  correct  when 
made.  Culver  v.  Marks,  122  Ind.  554,  7  L.  B. 
A.  489,  23  N.  E.  1086. 

And  a  written  statement  of  a  depositor's  ac- 
count, made  by  an  expert  bookkeeper  from  the 
iwoks  of  a  bank,  may  be  given  in  evidence  and 
read  to  the  Jury  in  an  action  on  a  check  on  that 
bank  between  third  persons,  where  the  book- 
keeper Is  introduced  as  a  witness  and  opportun- 
ity is  given  for  cross-examination.     Ibid. 

And  the  bank  book  of  the  assured,  showing  de- 
posits in  a  savings  bank,  is  admissible  in  evi- 
dence in  an  action  by  him  against  an  insurance 
company  upon  a  fire  insurance  policy,  in  which 
his  possession  and  ownership  of  ths  property  al- 
leged to  have  been  destroyed  was  denied  for  the 
purpose  of  showing  that  he  had  the  means  of 
purchasing  such  goods  and  his  ownership  of 
them.  Manchester  F.  Assur.  Co.  v.  Feibelman, 
118  Ala.  308,  23  So.  759. 

So,  in  an  action  by  an  indorser  of  a  promis- 
•ory  note  to  recover  from  the  maker  the  amount 
of  the  note  paid  by  the  indorser,  the  books  of 
the  bank  to  which  the  money  was  paid,  showing 
the  amount  paid  on  the  note,  are,  in  connection 
with  the  check  given  by  the  indorser  for  the 
■amouDt,  competent  evidence  of  the  payment  of 
the  note.     Parker  v.  Sanborn,  7  Gray,  191. 

And  on  an  accounting  between  alleged  Joint 
owners  of  a  boat,  books  of  a  bank  containing  an 
a.ccount  of  ail  the  receipts  and  disbursements  on 
account  of  the  boat  are  the  best  evidence  to  show 
those  receipts  and  disbursements,  and  they  must 
be  produced.  But  a  synopsis  of  the  account  as 
contained  in  the  bank  books  is  properly  excluded. 
Ritchie  V.  Kinney,  46  Mo.  298. 

So,  the  books  of  the  bank,  supported  by  the 
oath  of  the  bookkeeper,  are  admissible  in  evi- 
dence In  an  action  of  replevin  of  goods  alleged 
to  have  been  purchased  on  credit  by  means  of 
false  representations,  as  to  the  pecuniary  condi- 
tion of  the  purchaser  upon  the  issue  of  his  in- 
solvency. Jordan  v.  Osgood,  109  Mass.  457,  12 
Am.  Rep.  731 ;  Mooney  v.  Davis,  75  Mich.  188, 
42  N.  W.  803. 

And  the  books  of  a  deceased  banker  are  ad- 
missible In  evidence  in  an  action  in  equity 
brought  by  an  assignee  of  a  mortgage  against 
one  to  whom  it  had  been  transferred,  for  a  de- 
cree requiring  the  transferee  to  surrender  the 
mortgage  to  her  on  the  ground  that  the  transfer 
and  delivery  thereof  by  her  son  was  without  her 
authority  or  consent,  where  they  show  a  credit 
to  the  son  for  a  draft  which  the  transferee  gave 
him  for  the  mortgage  in  question,  and  that  im- 
mediately he  drew  his  check  upon  the  bank  pay- 
able to  the  order  of  the  person  who  assigned 
the  mortgage  to  his  mother,  for  which  he  had 
not  been  fully  paid,  as  bearing  upon  the  ques- 
tion of  the  son's  authority  to  transfer  the  mort- 
gage, and  as  tending  to  show  an  equity  in  the 
transferee,  though  such  authority  did  not  ex- 
ist. Bentley  v.  Falker,  24  App.  Div.  560,  49  N. 
Y.  Supp.  601. 

And  the  books  of  a  bank  are  admissible  in 
evidence  in  an  action  by  another  bank  against 
the  receiver  of  the  former  bank  for  the  recovery 
^f  a  sum  of  money  claimed  by  the  former  to 
have  been  loaned  to  it,  and  by  the  latter  to 
have  been  loaned  to  Its  president  personally, 
as  tending  to  shed  some  light  upon  the  charac- 
ter of  the  transaction.  Blanchard  v.  Commer- 
cial Bank,  21  C.  C.  A.  319,  44  U.  S.  App.  556, 
75  Fed.  249. 


And  while  the  testimony  of  the  teller  of  a 
bank  as  to  what  the  books  of  the  bank  showed 
with  reference  to  one  of  a  series  of  notes  depos- 
ited In  the  bank,  not  from  personal  knowledge, 
but  from  the  record,  is  not  the  best  evidence  in 
an  action  on  the  note,  the  admission  of  such 
evidence  is  not  reversible  error  where  it  was 
obejcted  to  as  incompetent,  immaterial,  and  ir- 
relevant»  and  not  liecause  it  was  secondary. 
Buettner  y.  Stelnbrecher,  01  Iowa,  588,  60  N. 
W.  177. 

Likewise  the  books  of  a  national  bank  may  be 
used  by  the  prosecution  in  a  proceeding  against 
the  president  of  the  bank  to  convict  him  of 
making  a  false  report  to  the  comptroller  con- 
cerning the  financial  condition  of  the  bank,  when 
properly  identllled,  to  show  its  condition,  with- 
out first  producing  other  evidence  to  show  that 
they  had  been  truthfully  kept  and  were  in  all 
respects  correct  Bacon  v.  United  States,  38  C. 
C.  A.  37.  97  Fed.  85. 

And  the  books  of  a  national  bank  which  was 
succeeded  by  a  state  bank  to  which  its  books, 
papers,  and  assets  were  turned  over,  for  which 
state  Jxink  receivers  were  subsequently  ap- 
pointed, who  turned  the  books  of  the  national 
bank  over  to  the  United  States  government,  are 
not  subject  to  objection  when  offered  in  evi- 
dence in  a  prosecution  against  the  president 
of  the  national  bank  for  making  false  reports 
with  intent  to  defraud  the  bank  on  the  ground 
that  possession  thereof  was  improperly  obtained 
in  violation  of  a  constitutional  provision  against 
unreasonable  seai'ches  and  seizures.     Ibid. 

And  bank  books  and  the  testimony  of  the  tell- 
er and  bookkeeper  of  the  bank  with  reference 
to  the  payment  of  the  defendant's  checks  are 
admissible  in  evidence  on  a  prosecution  for  un- 
lawfully using  public  money  for  profit  and  re- 
ceiving and  accepting  interest  upon  a  deposit 
thereof ;  and  the  fact  that  the  checks  themselves 
were  not  produced  does  not  affect  their  admis- 
sibility as  tending  tu  show  that  the  charges  upon 
the  books  of  the  bank  were  proper  and  legal, 
and  the  defendant's  knowledge  of  the  credits 
made  to  his  personal  account,  where  it  appears 
that  his  pass-book  was  balanced  from  time  to 
time  with  the  books,  and  found  to  agree  there- 
with, and  that  thereafter  the  l>ook  was  returned 
to  him  together  with  the  checks.  State  v.  Mc- 
Cauley,  17  Wash.  88,  49  Poc.  221,  51  Pac.  382. 

But  a  book  kept  by  the  teller  of  a  bank,  in 
which  he  recorded  th'e  names  of  persons  whose 
checks  were  paid  at  the  bank  and  the  amount  of 
such  checks,  is  not  evidence  per  ae,  In  a  prose- 
cution for  forging  a  check  drawn  on  the  cashier 
of  the  bank  in  question,  to  establish  the  facts 
app(?arlng  in  the  books,  but  may  be  given  in 
evidence  in  connection  with  the  evidence  of  the 
teller  if  the  evidence  of  the  teller  makes  it 
proper  that  the  books  shall  be  referred  to,  to 
prove  that  the  check  in  question  was  entered  as 
paid  in  that  book  by  the  teller.  Courtney  y. 
Com.  5  Rand.  (Va.)  666. 

And  a  bank's  pass-book  showing  an  account 
between  the  bank  and  a  person  alleged  to  hold 
a  fraudulent  conveyance  of  real  estate  is  in- 
admissible In  evidence  in  an  action  by  the 
owner  of  the  real  estate  for  the  removal  of  a 
cloud  from  his  title,  for  the  purpose  of  show- 
ing that  the  grantee  In  such  deed  was  not  a 
fictitious  person.  Hirsch  v.  Jones  (Tex.  Ciy. 
App.)  42  S.  W.  804. 

See  also  Wright  v.  Towie,  67  Mich.  255,  84 
N.  W.  578.  infra,  IX. 

Entries  in  bank  books  have  also  been  admitted 
In  evidence  in  proper  cases  as  entries  against 
interest  (see  supra,  IV.  b)  ;  and  as  part  of  the 
res  gestcB  (see  supra,  Y.  b)  :  and  as  constituting 
a  binding  admission  or  estoppel  (see  infra,  X. 
d).  And  see  State  Bank  v.  Johnson,  1  Mill, 
Const.  404.  12  Am.  Dec.  645  (aupra,  VII.  b,  2)  ; 
Stats  Bank  y.  Bbown;  Philadelphia  Bank  y. 
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Officer,  12  Serg.  ft  R.  49 ;  Silverman  ▼.  Slmong, 
14  Misc.  222,  35  N.  Y.  Supp.  668,  infra,  IX. 

d.  Application  to  hooka  of  carriers. 

Books  of  carriers  sach  as  railroad  and  express 
companies  are  also  admissible  in  evidence  on 
Issues  between  third  persons  on  the  same  prin- 
ciple. 

Thus,  it  is  competent  for  a  common  carrier 
to  show,  by  the  verlAed  records  and  books  of  an- 
other common  carrier  having  a  connecting  line, 
the  disposition  and  delivery  of  produce  or  other 
articles  in  good  order  to  the  latter  carrier,  in  an 
action  by  a  shipper  against  it  for  the  loss  of 
goods  shipped  over  its  line.  Schaefer  v.  Geor- 
gia R.  Co.  66  6a.  39. 

So,  freight  books  and  testimony  of  freight 
agents  upon  a  line  of  transportation  are  admis- 
sible in  evidence  in  an  action  for  the  price  of 
goods  sold,  for  the  purpose  of  establishing  a  de- 
livery of  the  goods,  the  receipt  of  which  the  de- 
fendant denied,  and  such  books  may  be  used  as 
memoranda  from  which  the  freight  agent  may 
be  permitted  to  testify,  though  he  had  no  per- 
sonal recollection  of  the  transaction,  where  he 
states  that  he  has  no  doubt  the  entries  in  his 
handwriting  are  correct,  an^  that  the  transac- 
tion took  place  as  there  entered.  Adams  v. 
Ooulllard,  102  Mass.  167. 

And  the  rule  is  the  same  where  the  plaintiff's 
shipping  clerk  testified  that  he  shipped  the 
goods  and  delivered  them  to  the  carrier,  and  it 
appears  that  cases  of  goods  were  delivered  to 
the  defendant's  drayman  at  dates  corresponding 
with  dates  of  shipment.  Robinson  v.  Mulder, 
81  Mich.  75,  45  N.  W.  505. 

And  freight  books  of  a  railroad  company  are 
admissible  in  evidence  in  an  action  between 
third  parties  on  contracts  to  recover  the  price 
of  rum  sold,  defended  upon  the  ground  that  the 
sale  was  for  Illegal  purposes,  to  the  knowledge 
of  the  plaintiff,  and  that  the  rum  was  to  be 
sold  at  retail  at  the  defendant's  place  of  busi- 
ness, for  the  purpose  of  showing  that  the  plain- 
tiff had  previously  sent  liquors  to  the  defendant 
at  the  same  place.  Brlggs  v.  Rafferty,  14  Gray, 
525. 

And  entries  In  such  a  book  showing  the  deliv- 
ery of  prior  consignments,  to  the  defendant,  of 
beer  made  by  the  consignor,  are  admissible  in 
evidence  in  a  prosecution  against  the  defendant 
for  keeping  liquors  with  intent  to  sell  the  same 
contrary  to  law,  in  which  a  large  quantity  of 
beer  had  been  seized  and  the  railroad  company 
had  filed  a  claim  for  possession  of  the  liquor, 
alleging  a  mistake  tn  the  delivery,  as  tending 
to  show  the  course  of  business  between  the  par- 
ties and  to  establish  the  good  faith  of  the  rail- 
road company,  and  to  raise  a  presumption  that 
it  had  notice  that  the  beer  should  be  held  until 
paid  for.  State  v.  McAvoy,  99  Iowa,  63,  28  N. 
W.  437. 

So,  entries  in  a  book  kept  by  an  express  com- 
pany in  Its  office  are  admissible  in  evidence  in 
a  prosecution  for  unlawfully  selling  intoxicat- 
ing Pquors,  where  they  show  the  delivery  of  li- 
quors to  the  defendant,  as  tending  to  show  the 
alleged  Illegal  sales.  State  v.  Kriechbaum,  81 
Iowa,  633,  47  N.  W.  872. 

And  the  book  of  a  freight  company  properly 
kept,  and  which  was  a  true  record  of  the  freight 
carried  by  It,  showing  the  transportation  of  two 
horses  upon  a  designated  date  between  specified 
points,  is  admissible  in  evidence  In  a  prosecu- 
tion against  a  third  person  for  stealing  one  of 
the  horses  while  being  transported,  though  the 
clerk  who  made  the  entries  could  remember 
nothing  of  the  matter  except  as  he  saw  It  on 
the  book.     Moots  v.  State,  21  Ohio  St.  653. 

e.  Application   to   other  miscellaneoua   entriea. 

The  same  general  rule  of  admissibility  on  Is- 
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sue-s  between  third  parties  seems  to  apply  to 
all  other  entries  made  in  the  course  of  business, 
though  not  against  interest. 

Thus,  an  entry  In  the  usual  course  of  busi- 
ness, in  the  books  of  an  elevator  company  In 
Chicago,  tending  to  show  that  the  car  load  of 
barley  in  question  was  weighed  and  feceived 
in  store  at  the  elevator  at  a  designated  time, 
is  admissible  in  evidence  in  an  action  on  the 
case  by  the  shipper  of  the  barley  against  a  rail- 
road company  for  breach  of  duty  in  not  deliver- 
ing it  as  agreed  in  Chicago,  under  a  defense 
that  the  barley  had  been  delivered  and  was  de- 
stroyed in  the  great  Chicago  fire.  Chicago  &. 
N.  W.  R.  Co.  V.  Ingersoll,  65  111.  399. 

And  entries  made  by  employees  of  a  board  of 
trade  as  to  prices  of  stock  are  admissible  in 
evidence  In  an  action  brought  by  a  customer 
against  a  broker  for  a  balance  of  moneys  placed 
In  the  broker's  hands  as  a  margin  or  Indemnity 
ngainst  loss  in  the  sale  of  wheat  on  the  custo- 
mer's account.  Campbell  v.  AVright,  8  N.  Y.  S. 
R.  471. 

And  orlglniL]  entries  In  respect  of  bonds  pur- 
chased by  trustees  are  prima  fade  evidence 
against  the  trustees  to  show  that  the  bonds 
were  purchased  with  trust  funds,  even  though 
it  appears  that  the  entries  were  made  by  stran- 
gers, and  that  the  trustees  had  nothing  to  do 
with  them.  Hertssler's  Estate,  15  Lane  L.  Rev. 
353. 

So,  an  entry  in  the  shop  books  of  one  who  re- 
paired a  wagon,  but  who  has  since  died,  show- 
ing a  charge  against  the  owner  of  the  wagon 
for  a  number  of  spokes,  is  admissible  In  favor 
of  such  owner,  against  a  railroad  company  for 
damages,  where  the  character  and  extent  of  an 
injury  to  the  wheel  by  collision  with  a  locomo- 
tive is  in  dispute.  Lassone  v.  Boston  &  L.  R. 
Co.  66  N.  H.  345,  17  L.  R.  A.  527,  24  Atl.  902. 
And  hooks  of  account  kept  by  a  contractor 
for  grading  a  section  of  a  railroad  with  the  la- 
borers employed  by  him  to  do  the  work,  showing 
the  price  allowed  them  for  their  labor,  are  ad- 
missible in  evidence  In  an  action  against  the 
railroad  company  upon  the  contract  for  such 
grading  when  offered'  for  the  purpose  of  estab- 
lishing the  usual,  or  market,  or  reasonable  price 
for  such  labor.  Currier  v.  Boston  &  M.  R.  Co. 
31  N.  H.  209. 

And  entries  in  the  books  of  account  of  a  phy- 
sician attending  a  mother  at  the  time  of  the 
birth  of  a  child  are  admissible  In  evidence  in 
a  subsequent  proceeding  on  the  question  of  the 
minority  of  such  child.  Heath  v.  West,  26  N. 
H.  191.  See  also  similar  cases  set  forth  aupra, 
IV.  b,  in  which  the  charges  were  marked  paid, 
and  admitted  as  entries  against  interest. 

Likewise,  a  book  of  minutes  kept  by  a  third 
party  Is  admissible  In  evidence.  In  an  action, 
for  the  recovery  of  the  purchase  price  of  a  pat- 
ent, to  show  that  the  plaintiff  had  sold  his  pat- 
ent to  the  third  party,  and  therefore  could  not 
again  sell  it  to  the  defendant.  Harrison  t. 
Morton,  S3  Md.  456,  35  Atl.  99. 

So,  entries  properly  authenticated  in  the 
books  of  a  person  running  a  sawmill  are  admis- 
sible In  evidence  In  an  action  on  a  contract  by 
which  one  party  sold  to  another  all  the  logs- 
owned  by  him  situated  on  a  designated  tract  at 
a  specified  rate  per  thousand  feet,  where  the 
logs  from  such  tract  were  sawed  at  his  mill,  and 
a  question  arose  as  to  the  quantity  of  the  logs. 
Gardner  v.  Wilber,  75  Wis.  601,  44  N.  W.  628. 
And  entries  made  by  a  Jeweler  In  the  regular 
course  of  business,  showing  that  his  firm  had 
repaired  a  watch  belonging  to  a  woman  subse- 
quently murdered,  are  admissible  in  evidence- 
after  his  death  on  a  prosecution  for  murder 
against  one  in  whose  possession  the  watch  wa» 
found,  for  the  purpose  of  identifying  the  watch.. 
State  V.  Fhalr,  48  Vt.  366. 
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And  the  books  of  a  bridge  company  proved  to 
have  been  kept  by  its  treasarer,  since  deceased, 
in  the  business  of  the  company,  and  to  be  in 
his  handwriting,  are  admissible  in  evidence  in 
an  action  brought  against  it  for  damages  for 
the  diversion  of  toils  and  the  loss  of  its  bridge 
by  the  act  of  the  defendant  in  erecting  another 
toll  bridge  near  that  of  the  plalntiflT,  by  which 
toils  were  diverted,  which  latter  bridge  was  car- 
Tied  by  a  freshet  against  the  plaintiff's  bridge, 
destroying  it,  under  the  rule  that  the  entries 
made  in  the  usual  course  of  business,  by  one 
who  had  no  interest  t*  falsify,  should  be  re- 
ceived in  evidence  after  his  death.  Chenango 
Bridge  Co.  v.  Lewis,  63  Barb.  111. 

So,  the  books  of  a  firm  with  which  two  per- 
sons alleged  to  be  partners  had  had  dealings, 
containing  accounts  of  such  two  persons,  are 
admissible  in  evidence  in  an  action  on  a  prom- 
issory note  executed  by  such  persons,  one  as 
principal  and  the  other  as  surety,  where  It  was 
material  to  show  that  the  two  had  been  doing 
bttblness  in  partoiership  about  the  time  the  note 
In  suit  was  given.  Cleland  v.  Applegate,  8  Ind. 
App.  490,  85  N.  E.  1108. 

And  an  entry  in  a  daybook  of  a  deceased 
payee  of  a  note  properly  authenticated  as  a  book 
kept  by  him  in  his  lifetime  and  made  in  the 
usual  course  of  his  business,  showing  a  sale  of 
the  note  and  crediting  the  transferee  with  pay- 
ment therefor,  is  admissible  in  an  action  by  the 
transferee  on  the  note  to  show  transfer  and 
ownership  of  the  note  in  him.  Macomb  v.  Wil- 
kinson, 83  Mich.  480,  47  N.  W.  336. 

And  entries  in  the  books  of  account  of  a 
party  showing  certain  payments  on  a  designated 
note,  and  also  describing  two  other  notes  with 
credits  of  payments  of  interest,  but  containing 
no  entry  of  any  payment  of  principal,  are  ad- 
missible in  evidence  in  a  prosecution  by  the 
state  against  the  debtor  on  such  notes,  for  for- 
gery of  a  receipt  of  payment  thereon,  in  which 
the  theory  of  the  state  was  that  the  payments 
had  been  made  on  account  of  the  former  note, 
and  the  receipt  claimed  to  have  been  forged 
given  therefor,  and  that  the  forgery  consisted 
In  the  alteration  in  names  and  dates  so  as  to 
make  it  apply  to  the  latter  note.  State  v. 
Wooderd,  20  Iowa,  541. 

Also,  daybooks,  ledgers,  and  other  books  of 
account  kept  in  the  regular  course  of  business 
of  an  insured  person,  showing  the  value  of  the 
goods  insured,  are  competent  evidence  when 
properly  verified  or  authenticated,  in  an  action 
against  the  Insurance  company  for  a  loss  un- 
der the  policy  for  the  value  of  the  stock  de- 
stroyed. Levlne  v.  Lancashire  Ins.  Co.  66  Minn. 
138.  68  N.  W.  855 ;  A^tna.  Ins.  Co.  v.  Weide,  9 
Wall.  677,  19  L.  ed.  810. 

And  the  fact  that  some  of  the  entries  in  the 
book  of  accounts  of  a  person  insured  against 
lire  were  made  by  the  bookkeeper  from  tempo- 
rary slips  furnished  by  salesmen  does  not  affect 
their  character  as  original  entries,  or  their  ad- 
missibility in  an  action  for  a  loss  under  the 
policy,  for  the  purpose  of  showing  the  value  of 
the  goods  lost.  Levlne  v.  Lancashire  Ins.  Co. 
66  Minn.  138.  68  N.  W.  855. 

So,  in  State  v.  Collins,  1  Marv.  (Dei.)  636, 
41  Atl.  144,  the  account  book  of  an  insurance 
company  was  admitted  in  evidence  on  a  criminal 
prosecution  against  the  agent  of  the  insurance 
company  for  embezzlement,  to  establish  the 
state  of  account  between  the  comnany  and  the 
defendant,  but  the  question  in  the  case  was  as 
to  the  effect  of  an  alleged  erasure  to  make  the 
book  conform  to  the  claim  of  the  prosecution. 

Also,  a  stock  book  kept  by  the  owner  of  a 
stock  farm  at  the  barn  oflice,  containing  an  en- 
try showing  the  transfer  of  certain  stock  to  an 
agent,  is  admissible  in  evidence  In  an  action  by 
the 'agent  against  a  third  party  brought  to  re- 
plevy such  stock,  which  had  been  seized  under 
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attachment  by  the  third  party  as  the  property 
of  the  assignor.  Hull  v.  Hull,  48  Conn.  250,  40 
Am.  Rep.  165. 

And  the  books  of  account  of  a  person  fur- 
nishing alleged  necessaries  to  a  minor,  paid  for 
by  a  third  person,  and  the  testimony  of  the  per- 
son furnibhing  the  goods,  are  admissible  In  evi- 
dence, in  an  action  by  the  person  paying  for  the 
goods  against  the  minor,  to  show  the  character 
of  the  goods  furnished,  and  that  they  were  nec- 
essaries.    Swift  V.  Bennett,  10  Cush.  436. 

And  on  an  isbue  as  to  whether  or  not  a 
vendor  of  a  mining  claim,  for  the  purpose  of  in- 
ducing the  sale  had,  at  a  time  when  the  pur- 
chaser was  about  to  examine  the  claim,  mingled 
gold  dust  with  the  soil  in  particul&r  places, 
and  then  caused  the  examination  to  be  made  at 
those  places  where  it  was  found,  the  account 
book  of  a  neighboring  mine,  containing  entries 
of  the  sale  of  gold  dust  to  the  vendor  Just  pre- 
vious to  the  time  when  the  examination  of  his 
claim  was  to  be  made,  accompanied  by  proof 
that  the  book  was  regularly  kept  and  the  entries 
made  in  the  usual  course  of  business  by  the 
clerk,  since  dead,  is  admissible  to  show  that  the 
vendor  had  in  his  possession  gold  dust  such  as 
was  afterward  found  in  the  soil,  and  thus  had 
it  In  his  power  to  scatter  it  on  the  soil.  Ash- 
mead  V.  Colby,  26  Conn.  287. 

Likewise,  the  books  of  account  of  a  mortgagee 
with  the  mortgagor  are  admissible  in  evidence 
in  an  action  involving  the  validity  of  a 
mortgage  claimed  to  be  fraudulent  as  against 
creditors,  given  to  secure  alleged  advance- 
ments, in  which  evidence  was  adduced  to 
prove  that  large  sums  of  money  had  l>een  re- 
ce*ved  by  the  mortgagee,  which  he  had  not 
credited  or  accounted  for,  to  prove  a  settlement 
between  the  mortgagor  and  mortgagee,  after 
duly  accounting  for  all  payments.  Cook  v. 
Swan,  6  Conn.  140. 

And  the  shop  book  of  a  person  who  assigned 
his  property  in  trust  for  the  benefit  of  certain 
enumerated  creditors,  kept  by  one  of  the  trus- 
tees who  was  also  a  creditor  named  in  the  sched- 
ule, is  proper  evidence.  In  an  action  brought  by 
such  trustee  against  a  third  person  for  taking 
and  carrying  away  various  articles  included  in 
the  insolvent  estate  as  the  property  of  the  in- 
solvent, to  show,  in  connection  with  other  proof, 
the  existence  of  a  debt  due  from  the  assignor  to 
the  trustee,  and  the  state  of  the  accounts  be- 
tween them.     DeForest  v.  Bacon,  2  Conn.  633. 

And  it  is  proper  to  prove  that  the  books  of  an 
allied  vendor  contained  no  record  of  a  pur- 
chase of  property,  and  no  entries  concerning  the 
same,  on  an  issue  between  third  persons  as  to 
the  title  thereto,  as  that  fact  would  go  to  show 
how  the  title  was  treated  by  the  parties  t>e- 
tween  whom  it  lay,  where  there  was  no  inter- 
est except  to  assert  whatever  rights  they  respec- 
tively had.     Sloan  v.  Merrill,  135  Mass.  17. 

But  entries  made  in  the  books  of  an  insolvent 
in  the  course  of  writing  them  up  so  that  the 
assignee  might  ascertain  the  condition  of  the 
estate  are  not  entries  made  in  the  usual  course 
of  business,  within  the  rule  making  such  entries 
competent  evidence,  so  that  they  might  be  used 
to  impeach  the  title  of  the  insolvent  to  stock  in 
favor  of  a  third  party  laying  claim  thereto. 
Powers  V.  Savin,  28  Abb.  N.  C.  463,  10  N.  Y. 
Supp.  340. 

And  the  commercial  books  of  a  merchant  can- 
not l>e  given  in  evidence  by  his  creditors  to  es- 
tablish a  debt  claimed  to  be  due  to  him,  es- 
pecially in  the  absence  of  any  allegation  or  proof 
of  fraud  and  collusion  between  the  merchant 
and  his  debtor.  Porcbe  v.  Le  Blanc,  12  La. 
Ann.  778. 

And  an  opposition  to  the  account  of  a  syn- 
dic or  administrator  puts  the  burden  on  the 
party  whose  debt  is  opposed  to  sustain  It  by 
proof,  and  neither  the  admissions  nor  books  of 
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the  Insolvent  alone  will  make  proof  against 
creditors.  Calder  v.  Their  Creditors,  4t  La. 
Ann.  1538,  18  So.  520. 

So,  neither  the  books  of  a  corporation  nor  the 
testimony  of  its  clerk  is  legal  evidence  in  an  ac- 
tion of  trespass  for  attaching  and  removing 
goods  claimed  by  the  plaintiff  as  the  property 
of  another  under  the  claim  that  the  goods  were 
fraudulently  transferred  to  her,  for  the  purpose 
of  showing  a  credit  by  the  corporation  to  her, 
which  she  claims  to  have  transferred  to  her 
vendor  as  a  consideration  for  the  goods  alleged 
to  have  been  fraudulently  transferred  to  her. 
Treat  v.  Barber,  7  Conn.  274. 

Nor  is  the  account  book  of  a  landlord  admis- 
sible in  Evidence  on  a  criminal  prosecution 
against  his  tenant  for  selling  or  removing  cot- 
ton from  the  leased  premises  upon  which  the 
landlord  had  a  lien  without  proof  of  its  correct- 
ness.    Powell  V.  State,  84  Ala.  444,  4  So.  719. 

And  the  books  of  a  company  from  which  trays 
were  purchased,  in  which  entries  were  made  in 
the  regular  course  of  business,  showing  that  the 
trays,  which  the  plaintiff  claimed  to  have  pur- 
chased for  the  defendant  to  enable  it  to  market 
its  crop  of  raisins,  and  the  defendant  claimed 
to  have  purchased  itself,  the  plaintiff  being 
merely  surety,  were  charged  to  the  plaintiff  and 
shipped  to  the  defendant,  are  not  admissible  in 
evidence  to  show  the  plaintiff's  ownership  of 
the  trays,  as  s\ich  entries  are  not  inconsistent 
with  a  sale  to  the  defendant  to  be  paid  for  by 
the  plaintiff,  who  was  to  be  remunerated  out  of 
the  proceeds  of  the  transaction  in  which  the 
trays  were  to  be  used.  Butler  v.  Estrella  Rai- 
sin Vineyard  Co.  124  Cal.  239,  56  Pac.  1040. 

VIII.  Ancient  hooks. 

All  entries  In  books  of  sufficient  age  to  fall 
within  the  general  rule  admitting  ancient  rec- 
ords, documents,  and  t>ookB  without  proof,  when 
produced  from  the  proper  custody,  would  ap- 
pear to  be  admissible  in  evidence  on  issues  be- 
tween other  persons,  as  well  as  on  issues  be- 
tween the  parties. 

Thus,  an  ancient  book  kept  among  the  rec- 
ords of  a  town,  purporting  to  be  the  selectmen's 
book  of  accounts  with  the  treasury  of  the  town, 
is  adm  sslble  In  evidence  to  establish  the  facts 
therein  stated ;  and  where  the  selectmen  were 
at  the  same  time  assessors,  an  entry  in  such  a 
book  of  a  credit  by  an  order  in  favor  of  the  col- 
lector for  a  discount  of  a  particular  person's 
taxes  is  evidence  of  an  abatement  of  such  per- 
son's tax.     Boston  v.  Weymouth.  4  Cush.  538. 

So,  ancient  entries  made  by  the  monks  of  an 
abbey,  relating  to  an  endowment  by  them  of  a 
vicarage,  are  good  evidence  of  their  subject- 
matter  though  mixed  with  extraneous  matter, 
and  when  admitted  they  may  be  read  through- 
out for  the  purpose  of  proving  anything  ma- 
terial to  the  issue,  provided  it  is  relevant,  al- 
though it  goes  to  affect  third  persons  not  in 
privity  with  it,  and  who  could  not  have  had  cog- 
nisance of  the  matter  to  which  it  relates,  and 
although  no  part  of  such  estate  be  situated  In 
the  parish  in  which  the  question  between  the 
parties  to  the  suit  arises.  Bullen  v.  Michael,  2 
Price,  390. 

And  the  books  of  a  steward,  coming  from  the 
proper  custody,  are  admissible  in  evidence  in  an 
action  of  trespass  brought  by  the  lord  of  the 
manor  against  a  third  party  for  trespasses  com- 
mitted on  the  wastes  of  the  manor  which  he 
claimed  as  lord ;  and,  where  the  entries  are 
above  thirty  years  old,  they  may  be  admitted 
without  proving  the  handwriting  of  the  steward. 
Wynne  v.  Tyrwhltt,  4  Barn.  &  Aid.  376. 

And  it  is  not  necessary  to  prove  the  death  of 
the    steward.     Doe    ear    dem.    Ashburnham    v. 
Mlchnel,  17  Q.  B.  276,  20  L.  J.  Q.  B.  N.  S.  480, 
15  Jur.  677. 
53  L.  R.  A. 


So,  In  Hand  v.  Savannah  ft  C.  B.  Co.  17  8. 
C.  219,  it  was  held  that  the  books  of  a  railroad 
company,  containing  entries  made  in  the  hand- 
writing of  the  treasurer  of  the  company,  since 
deceased,  are  admissible  in  evidence  on  an  issue 
as  to  an  estoppel  from  the  assertion  of  a  pre- 
ferred statutory  lien  arising  eleven  years  there- 
after, to  show  who  funded  the  coupons  and  re- 
ceived in  exchange  therefor  bonds  under  a  later 
statute,  as  the  best  proof  the  nature  of  the  case 
affords. 

But  in  Patton  v.  Ash,  7  Serg.  ft  R.  116,  it  was 
held  that  the  mere  fact  that  a  quarter  of  a  cen- 
tury has  elapsed  since  the  transaction  took  place 
is  not  sulllcient  to  Justify  the  want  of  authenti- 
cation by  the  clerk  who  made  the  entries,  in  an 
action  by  an  indorser  of  accommodation  paper 
against  the  maker  thereof. 


IX.  Ufte  of,  to  contradict,  corrohorate,  or 
piain  othar  evidence. 


While,  as  a  general  rule,  books  of  account  are 
only  admissible  as  between  the  parties  to  them 
and  to  the  suit  in  which  they  are  offered,  when 
witnesses  refer  to  books  in  aid  of  their  state- 
ments, and  especially  when  they  state  that  they 
only  know  certain  matters  from  having  seen 
them  in  the  l>ook8,  such  books  are  clearly  com- 
petent to  show  improbability  or  mistake  in  their 
testimony.  Davenport  v.  Cummings,  15  Iowa, 
219. 

And  entries  in  the  books  of  a  third  person 
not  a  party  to  the  action,  but  who  is  a  witness 
therein,  are  admissible  in  evidence  for  the  pur- 
pose of  Impeaching  him.  Sill  v.  Reese,  47  Cal. 
294. 

And  the  rule  is  the  same  though  the  per- 
son making  the  entries  Is  still  living.     Ihid. 

Thus,  where  in  an  action  of  assumpsit  for 
moneys  paid,  the  plaintiff's  evidence  tended  to 
show  that  a  certain  corporation  had  settled 
with  the  defendant,  and  that  some  of  the  dis- 
puted items  in  the  account  sued  for  were  in- 
cluded in  that  settlement,  and  the  books  of  the 
company  were  put  in  evidence  to  show  such  set- 
tlement, the  defendant's  book  of  accounts  of 
his  dealings  with  such  company  is  admissible  In 
evidence,  in  connection  with  his  testimony  that 
he  kept  correct  accounts  of  his  dealings  with  it, 
for  the  purpose  of  showing  that  no  such  set- 
tlement was  made.  Barber  v.  Bennett,  58  Vt. 
476,  56  Am.  Rep.  565,  4  Atl.  231. 

And  where,  in  an  action  upon  an  account  for 
goods,  wares,  and  merchandise,  and  for  labor 
and  for  money  had  and  received,  and  for  a  bal- 
ance due  for  cattle  sold,  it  is  claimed  by  the  de- 
fendant that  one  of  the  Items  of  the  plaintiff's 
account  had  l>een  paid  by  an  agent  of  the  de- 
fendant, by  causing  a  credit  to  be  given  to  the 
plaintiff  on  his  Indebtedness  to  a  third  party 
with  the  plaintiff's  consent,  which  the  plaintiff 
denied,  and  there  was  testimony  pro  and  con, 
it  is  competent  for  the  bookkeeper  of  the  third 
party  to  testify  as  to  whether  or  not  the  books 
of  such  third  party  showed  saxy  such  credit,  and 
as  to  the  state  of  the  account  between  the  de- 
fendant and  such  third  party.  Ramsey  v.  Cort- 
land Cattle  Co.  6  Mont.  498,  13  Pac.  247. 

So,  entries  in  the  books  of  a  person  having  the 
charge  and  superintendence  of  repairs  and  addi- 
tions to  the  dwelling  of  another,  in  account  with 
his  employees  upon  the  work,  are  admissible  in 
evidence,  in  an  action  brought  by  him  against 
the  owner  of  the  building  for  his  services,  in 
which  the  defendant  denied  that  the  labor 
amounted  to  the  sum  charged,  or  that  the  ma- 
terials charged  were  furnished  by  his  direction, 
merely  as  contemporaneous  memoranda  made 
by  him  of  the  time  of  the  workmen  on  the  house 
In  question,  who  had  been  examined  as  wit* 
nesses,  and  who  testified  that  they  gave  their 
time  correctly  to  the  plaintiff  and  saw  hini  en- 
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ter  It.     Payne  t.  Hodge,  7  Han,  612,  Affirmed  In 
71  N.  Y.  698. 

And  tbe  books  of  a  county  treasurer  may  be 
introduced  In  evidence,  in  the  discretion  of  tbe 
court,  on  a  prosecution  against  a  bank  officer 
for  making  false  entries,  in  which  It  is  claimed 
that  the  county  treasurer  deposited  a  sum  of 
money  Just  previous  to  the  visit  of  the  inspec- 
tor, and  withdrew  it  immediately  afterwards, 
for  the  purpose  of  showing  whether  or  not  an 
entry  of  such  deposit  or  withdrawal  appeared 
therein.  Peters  v.  United  States,  86  C.  C.  A. 
105,  94  Fed.  127. 

And  where,  on  a  prosecution  for  forgery  of 
an  indorsement  upon  a  check  of  the  name  of  a 
person  claimed  to  be  a  myth,  and  for  uttering 
the  check  so  forged  as  true,  evidence  is  intro- 
duced tending  to  prove  that  the  alleged  mythical 
person  worked  for  a  designated  party  at  or 
about  the  time  the  check  in  question  was  drawn, 
and  other  men  who  were  employed  by  such  third 
person  at  that  time  testified  that  the  alleged 
myth  also  worked  for  him,  the  books  of  such 
third  person,  he  being  dead,  when  properly 
proved  and  identified  and  shown  to  contain  the 
accounts  of  the  other  men  employed  by  him,  are 
admissible  in  evidence  to  show  that  the  name 
of  the  alleged  myth  did  not  appear  upon  them. 
People  V.  Kemp,  76  Mich.  410,  48  N.  W.  489. , 

So,  the  books  of  a  person  residing  in  one 
township,  who  had  removed  a  pauper  with  his 
family  from  another  township  to  his  home, 
which  contain  charges  against  the  pauper,  the 
first  one  being  for  moving  him  from  the  other 
town,  are  admissible  in  evidence,  in  aa  action  by 
the  town  from  which  he  was  removed  against 
the  town  to  which  he  was  taken  for  Improperly 
removing  him  from  the  place  of  his  legal  set- 
tlement, where  a  witness  had  testified  to  his  re- 
moval previous  to  the  formation  of  the  plafn- 
tlff  township,  for  the  purpose  of  rebutting  such 
testimony,  the  charges  in  the  book  showing  that 
the  removal  was  at  a  period  subsequent  to  such 
organisation.     Derby  v.  Salem,  80  Vt.  722. 

But  books  of  account  of  the  former  employer 
of  a  pauper,  containing  charges  against  him,  are 
Inadmissible  in  evidence  in  a  controversy  be- 
tween towns  as  to  the  date  of  settlement  of  the 
pauper,  where  there  was  a  confiict  of  testimony 
between  the  witnesses  respecting  the  date,  and 
the  book  had  no  direct  tendency  to  fix  it,  and 
none  of  the  entries  In  the  book  were  made  by 
any  of  the  witnesses.  Cornville  v.  Brighton, 
85  Me.  141. 

And  an  entry  in  the  books  of  a  bank  Is  not 
admissible  in  an  action  by  another  bank  against 
a  third  party  for  the  purpose  of  explaining  an 
oitry  in  the  private  bank  book  of  the  opposite 
party,  where  the  private  book  was  only  exhib- 
ited on  notice  to  produce  it,  given  by  the  party 
oflPering  the  entry  In  the  bank  book.  Philadel- 
phia Bank  v.  Officer,  12  Serg.  ft  R.  49. 

In  Conant  v.  Johnston,  165  Mass.  450,  43  N. 
E.  192,  however,  it  was  held  that  the  question 
whether  a  book  of  a  person  not  a  party  to  a 
suit,  the  matter  in  which  was  foreign  to  the 
controversy,  should  be  received  in  evidence  to 
contradict  a  witness  who  had  testified  on  cross- 
examination,  without  objection,  as  to  the  en- 
tries in  It,  Is  a.  matter  within  the  discretion  of 
the  court. 

See  also  Masters  v.  Marsh,  19  Neb.  458,  27 
N.  W.  488,  infra,  XII.;  Orrett  v.  Corser,  21 
Beav.  52,  impra,  IV.  b,  8;  Woods  T.  Allen,  18 
N.  H.  28,  supra,  V.  b. 

So,  on  the  trial  of  a  person  indicted  for  a  con- 
spiracy committed  by  the  defendant  and  two 
others,  entries  in  the  books  of  the  latter,  who 
are  copartners,  made  by  their  clerk,  a  stranger 
to  the  conspiracy,  may  be  received  as  evidence 
tending  to  strengthen  the  testimony  connecting 
the  partners  with  the  conspiracy.  State  v.  Car- 
doza,  11  S.  C.  196. 
53  li.  R«  A* 


And  a  town  treasurer's  book  of  account  of 
moneys  received  and  paid  out  is  admissible  In 
evidence  to  corroborate  his  testimony  upon  the 
question  as  to  whether  the  moneys  borrowed  by 
a  selectman  for  the  town  had  been  paid  over  to 
him  as  such  treasurer,  which  he  denied,  as  the 
fact  that  the  book  in  question  was  the  book  of 
accounts  of  the  town  treasurer  does  not  change 
the  rule  of  evidence  as  to  admissibility.  Burn- 
ham  V.  Straitord,  58  Vt.  194,  2  N.  E.  126. 

So,  in  an  action  by  a  tenant  against  the  land- 
lord for  a  wrongful  distress,  where  it  was 
claimed  that  the  rent  had  been  paid  by  check  of 
the  tenant,  given  to  the  landowner,  deposited 
and  carried  to  the  credit  of  the  landowner  on 
the  books  of  the  bank,  such  books  are  admis- 
sible to  prove  the  actual  credit  given,  and  that 
the  money  had  actually  ^one  into  his  posses- 
sion by  the  usual  mode.  Oliver  v.  Phelps,  21 
N.  J.  L.  597,  20  N.  J.  L.  IdO. 

And  so  are  the  books  of  account  of  a  mort- 
gagee with  his  mortgagor,  In  an  action  involv- 
ing the  validity  of  the  mortgage,  claimed  to  be 
fraudulent  as  against  creditors,  given  to  secure 
advancements,  in  which  evidence  was  adduced 
to  prove  that  large  sums  of  money  had  been  re- 
ceived by  the  mortgagee,  which  he  had  not  cred- 
ited or  accounted  for,  to  prove  a  settlement  be- 
tween the  mortgagor  and  mortgagee  after  duly 
accounting  for  all  payments.  Cook  v.  Swan, 
5  Conn.  140. 

And  where  a  plaintifF  testified  that  she  paid 
moneys  as  a  consideration  for  a  mortgage,  and 
the  defendants  sought  to  Impeach  the  mortgagee 
by  showing  on  her  cross-examination  that  she 
paid  no  consideration,  her  bank  book  and  a 
book  containing  a  statement  of  the  moneys  she 
had  paid  as  such  consideration  are  prober  evi- 
dence for  the  purpose  of  supporting  her  state- 
ments as  to  payment  of  such  consideration. 
Wright  V.  Towle,  67  Mich.  255,  84  N.  W.  578. 

And  entries  of  charges  made  by  a  grantee  in 
a  deed  against  his  grantor  are  admissible  In 
evidence  in  an  action  to  set  aside  the  convey- 
ance as  fraudulent  as  against  creditors,  where 
the  consideration  was  denied,  to  corroborate  the 
assertion  of  the  grantee  that  the  consideration 
for  the  conveyance  was  made  up  from  such 
charges.  Fleming  v.  Yost,  137  Ind.  95,  86  N.  B. 
705. 

So,  where  a  Judgment  Is  obtained  against  a 
debtor,  and  the  employer  of  the  debtor  is  sum- 
moned as  garnishee,  and  the  garnishee  claims 
payment  In  full  of  the  employee's  salary,  and 
it  appears  that  the  garnishee's  books  would  dis- 
close payments  made  to  the  debtor,  such  books, 
covering  the  entire  time  of  the  defendant's 
services,  are  admissible  in  evidence  in  a  con- 
test on  the  answer  of  the  garnishee.  Gray  v. 
Perry  Hardware  Co.  Ill  Ala.  532,  20  So.  368. 

And  the  books  of  a  firm  are  admissible  in  evi- 
dence in  an  action  against  another  firm,  the  two 
firms  having  a  common  member,  for  the  pur- 
chase price  of  goods  ordered  by  such  common 
member,  and  delivered  to  the  defendant  but 
charged  to  the  other  firm  at  his  request  on  the 
books  of  the  plaintiff,  on  cross-examination  of 
such  common  member  called  as  a  witness  for 
the  plaintiff,  to  show  that  the  goods  were  cred- 
ited to  the  latter  firm  on  its  books,  and  to  cor- 
roborate the  testimony  of  such  common  partner 
to  the  effect  that  the  goods  were  sold  to  the  one 
firm  and  charged  to  the  other.  Miller  v.  White, 
16  Can.  S.  C.  445. 

And  the  books  of  account  of  the  payees  of  a 
bill  of  exchange  are  admissible  in  an  action  by 
the  drawee  against  the  drawer  in  favor  of  the 
drawee,  where  one  of  the  payees  called  by  the 
defendant  to  show  that  the  plaintiff  had  ob- 
tained the  bill  without  value  testified  that  he 
could  not  state  without  access  to  his  books 
whether  the  payee  received  value  from  the  draw- 
ee at  the  time  the  bill  was  deposited  with  him 
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or  afterwards,  to  prove  tbat  when  the  plaintiff 
took  the  bill,  and  afterwards,  he  made  advances 
to  the  payees  upon  the  faith  of  it,  as  the  drawer 
of  the  bill,  having  executed  it  for  the  benefit  of 
the  payees,  was  bound  by  what  they  did  with 
reference  to  It.  Fellows  v.  Harris,  12  Smedes 
&  M.  462. 

In  replevin,  however,  for  property  which  had 
been  attached  as  belonging  to  another,  account 
books  of  a  third  person  who  had  testified  to  his 
having  bought  oth^r  like  property  of  plaintiff 
containing  an  account  between  plaintiff  and 
himself,  showing  items  of  property  bought  of 
plaintiff  and  cash  paid  to  him,  are  Inadmissible 
to  corroborate  plalntifTs  testimony  that  he  was 
the  owner  of  the  property  in  controversy.  Wa- 
trous  V.  Cunningham,  65  Cal.  410,  4  Pac.  408. 

And  a  bank  book  showing  a  deposit  of  $1,000 
by  a  party  therein  and  the  draft  of  a  $500  check 
Is  inadmissible  In  evidence,  in  an  action  brought 
by  the  depositor  and  drawer  against  the  sherlflT 
in  which  his  sureties  were  substituted,  for  dam- 
ages for  a  conversion  of  personal  property  levied 
npon  by  him  as  the  property  of  another,  on  the 
ground  that  It  was  fraudulently  transferred,  al- 
leging that  it  was  transferred  in  consideration 
of  a  loan  of  $500  in  cash  and  a  check  for  $500 
drawn  on  the  deposit  of  $1,000,  for  the  purpose 
of  corroborating  the  plaintiflT's  evidence.  Sil- 
verman V.  Simons,  14  Misc.  222,  35  N.  Y.  Supp. 
668,  Rehearing  denied  in  15  Misc.  64,  36  N.  Y. 
Supp.  447. 

See  also  Fleming  v.  Yost,  137  Ind.  95,  36  N. 
E.  705,  supra,  V.  b ;  Moffat  v.  Moffat,  10  Bosw. 
468,  auprtt,  VII.  b,  3 ;  Rogers  v.  State,  26  Tex. 
App.  404,  9  S.  W.  762,  infra,  X,  g. 

As  to  use  of  person's  own  books  to  contradict 
or  corroborate,  see  note  to  Hall  v.  Chambers- 
burg  Woolen  Co.  (Pa.)  52  L.  R.  A.  689,  What 
is  provable  by  books  of  account. 

.X.  Entries  treated  as  adminsions,  or  at  creat- 
ing an  estoppel. 

a.  The  general  rule. 

Where  a  party  makes  an  entry  in  his  books  of 
account  in  the  regular  course  of  business,  the 
facts  stated  in  such  entry  must  be  deemed  to 
have  been  admitted  by  him,  or  at  least  as- 
serted by  him  as  true ;  and  where  such  an 
entry  is  made  by  a  third  person  the  same  re- 
sult is  reached  where  it  is  brought  to  his  ai- 
tentioD  and  he  acquiesces  in,  or  assents  to,  it. 
Entries  of  these  classes,  therefore,  though  they 
do  not  fall  within  the  class  of  entries  admis- 
sible because  against  interest,  considered  supra 
IV..  are  admissible  in  evidence  against  the  party 
making  or  assenting  to  them,  on  an  issue  with 
a  third  party,  as  admissions  or  declarations,  or 
by  way  of  estoppel,  upon  the  same  principle 
that  an  entry  in  a  partnership  book  is  admis- 
sible against  a  partner  where  he  had  access  to 
such  book.  But  in  this  class  of  cases  the  ac- 
quiescence must  be  made  to  appear. 

Attention  is  called,  however,  to  the  fact  that 
in  many  of  the  cases  collected  under  this  head 
the  entries  in  question  are  such  that  they  might 
be  held  admissible  as  against  interest,  or  as 
part  of  the  res  geatoi,  or  as  entries  made  in  the 
regular  course  of  business. 

b.  Application  to  hooks  of  debtor  to  shoxo  fraud. 

A  bankrupt's  or  insolvent's  books  are  evidence 
of  fraud  as  against  himself,  in  an  action  by  a 
creditor  in  which  the  fairness  of  a  purchase  by 
an  intervening  party  is  at  issue.  Marmlche  v. 
Commaijere,  6  Mart.  N.  S.  658;  Commercial 
Bank  v.  Holton,  87  Hun,  547,  35  N.  Y.  Supp. 
138 :  Kramer  v.  Wilson,  22  Mo.  App.  173  ;  Pol- 
lak  V.  Searcy,  84  Ala.  2r)9,  4  So.  137. 

And  the  books  of  a  debtor  are  admissible  in 
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evidence,  in  an  action  by  a  creditor  to  set  aside 
as  fraudulent  against  creditors  a  deed,  mort- 
gage, or  general  assignment,  to  show  whether 
there  was  any  indebtedness  of  any  kind  prior 
to  the  assignment  in  consideration  of  which  the 
deed,  mortgage,  or  general  assignment  purported 
to  have  been  given,  the  entries  therein  as  to  trans- 
actions with  the  alleged  creditor  being  in  the  na- 
ture of  written  declarations  by  the  debtor.  Loos 
V.  Wilkinson,  10  N.  Y.  S.  R.  297  ;  White  v.  Ben- 
Jamin,  150  N.  Y.  258,  44  N.  E.  956 ;  New  Orleans 
Canal  &  Bkg.  Co.  v.  Leeds,  49  La.  Ann.  123,  21 
So.  168. 

And  the  fact  that  grantors  gave  a  deed  in  dis- 
charge of  a  debt  of  which  no  trace  could  be 
found  upon  their  books  is  a  circumstance  which 
can  be  proved  against  the  parties,  in  an  action 
by  a  creditor  against  the  grantor  and  grantee  to 
set  aside  a  transfer  on  the  ground  of  fraud  on 
the  part  of  both,  where  the  defendant  claims 
that  there  was  a  valid  pre-existing  debt  owing 
by  the  grantor  to  the  grantee,  which  furnished  a 
consideration  for  the  transfer,  and  the  books  of 
the  parties  are  admissible  in  evidence  to  show 
that  fact.  Loos  v.  Wilkinson,  110  N.  Y,  195, 
1  L.  R.  A.  250,  18  N.  K.  99. 

So,  the  Journal  ledger  and  memoranda  of  bills 
payable  of  an  Insolvent  are  admissible  in  evi- 
dence in  an  action  of  tort  brought  by  the  as- 
*slgnees  to  recover  the  value  of  the  Insolvent's 
stock  in  trade  from  the  holder  of  a  mortgage 
upon  it,  alleged  to  have  been  made  in  fraud  of 
the  insolvent  laws,  as  tending  at  least  to  show 
what  the  insolvent  thought  of  his  condition  at 
the  time  of  making  the  mortgage.  Bicknell  ▼. 
Mellett,  160  Mass.  328,  35  N.  E.  1130 ;  Cluett  T. 
Rosenthal,  100  Mich.  193,  58  N.  W.  1009. 

And  an  account  book  kept  by  a  creditor 
against  his  debtor,  showing  the  latter's  indebt- 
edness to  the  former  at  the  time  of  the  execu- 
tion of  a  mortgage  on  the  former's  property, 
exhibited  to  the  debtor  and  showing  a  smaller 
indebtedness  than  that  afterwards  claimed.  Is 
admissible  in  evidence  to  establish  the  amount 
of  such  indebtedness,  in  an  action  by  way  of 
foreign  attachment,  brought  by  a  third  party  to 
test  the  validity  of  the  mortgage.  Stockbridge 
V.  Fahnestock,  87  Md.  127,  39  Atl.  95. 

Likewise,  In  an  action  by  a  residuary  legatee 
to  set  aside,  on  the  ground  of  fraud,  an  assign- 
ment executed  by  an  administrator  with  the 
will  annexed  of  a  claim  In  favor  of  the  estate 
and  against  another  estate,  evidence  concerning 
the  amount  due  as  shown  by  the  books  of  the 
two  decedents  is  admissible.  Diffendarfer  v. 
Dicks,  105  N.  Y.  445,  11  N.  B.  825. 

And  the  account  books  of  a  party  selling 
goods  to  another  are  admissible  in  evidence  In 
an  action  against  the  sheriff  for  seizing  the 
goods  on  behalf  of  the  party  selling  to  the 
vendor,  on  the  ground  that  the  sale  was  fraudu- 
lent, as  tending  to  show  the  condition  of  aflfairs 
of  such  vendor,  and  his  knowledge  of  his  con- 
dition. Adams  v.  Bowerman,  109  N.  Y.  23.  15 
N.  E.  874  ;  Archer  v.  Long,  38  S.  C.  272,  16  S. 
E.  998. 

And  the  books  of  the  defendant  In  an  attach- 
ment suit  are  admissible  in  evidence  against  the 
attaching  creditor  in  favor  of  a  claimant  of  the 
property  attached  deriving  title  to  the  goods 
through  the  defendant,  at  least  to  show  what 
other  persons  were  creditors  of  the  defendant, 
and  in  what  amounts  they  were  creditors. 
Meridian  Fertilizer  Factory  v.  Bush,  77  Miss. 
697.  27  So.  645 ;  Smith  v.  Collins,  94  Ala.  394, 
10  So.  334  ;  Banning  v.  Marleau,  121  Cal.  240. 
53  Pac.  692. 

So,  the  books  of  account  of  the  defendant  In 
an  attachment  suit  are  admissible  in  evidence 
In  a  proceeding  by  a  person  claiming  to  have 
purchased  the  goods  attached,  to  establish  her 
title  to  the  goods  so  far  as  they  furnish  light 
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as  to  tbe  amount  or  existence  of  her  debt,  in 
payment  of  which  the  goods  were  claimed  to 
haye  been  transferred  or  payments  made  on  it, 
if  any,  as  tending  to  show  the  state  of  indebted- 
ness between  her  and  the  attachment  debtor. 
Hroach  v.  Worthelmer-Swartz  Shoe  Co.  (Miss.) 
21  So.  300. 

And  in  an  action  of  conversion  against  an  at- 
taching creditor  by  a  vendee  of  a  stock  of  goods 
of  the  attachment  debtor,  the  defendants  are 
•entitled  to  introduce  such  parts  of  the  boolcs  of 
Che  debtor  as  relate  to  the  purchase  by  plain- 
tiff and  his  dealings  with  the  debtor,  where 
there  is  evidence  that  goods  bought  to  replace 
those  sold  by  the  vendee  4n  course  of  trade  were 
bought  through  the  attachment  debtor  in  his 
own  name,  and  charged  to  the  plaintiff  on  his 
books.     Franklin  v.  Gumersell,  11  Mo.  App.  306. 

And  the  books  of  account  of  a  creditor,  show- 
ing the  different  transactions  between  himself 
and  his  debtor,  are  admissible  in  evidence  in 
behalf  of  interveners  in  an  attachment  suit 
brought  by  the  creditor  against  the  debtor,  un- 
der a  claim  that  the  attachment  suit  was  the 
result  of  a  secret  and  fraudulent  agreement  be- 
tween the  creditor  and  debtor  for  the  purpose  of 
^defrauding  the  interveners  and  other  creditors. 
Wallace  v.  Bernhelm,  63  Ark.  108,  37  S.  W.  712. 

And  the  fact  that  some  of  the  items  were  en- 
tered prior  to  the  alleged  conspiracy  is  of  no 
consequence.     Ibid. 

So,  books  of  account  and  records  duly  verified, 
1»ertaining,  not  only  to  the  individual  business 
of  an  assignor  in  insolvency,  but  also  to  that 
of  a  copartnership,  of  which  he  was  a  member, 
are  admissible  in  evidence  in  an  action  by  the 
assignee  in  insolvency  to  set  aside  a  transfer 
by  the  assignor,  on  the  ground  that  It  was  In 
fact  made  to  hinder,  delay,  and  defraud  credit- 
ors for  the  purpose  of  showing  the  Insolvency  of 
the  assignor.  Kells  v.  McCIure,  69  Minn.  60,  71 
N.  W.  827. 

And  the  books  of  a  firm  are  admissible  in  evi- 
dence, in  a  proceeding  to  set  aside  liens  upon 
the  property  of  a  bankrupt  and  to  annul  them 
on  the  ground  of  fraudulent  preference,  to  show 
that  It  commenced  business  without  capital,  and 
that  its  business  rested  entirely  upon  credit 
through  the  whole  course  of  its  business.  Mc- 
Lean V.  Lafayette  Bank,  3  McLean,  587,  Fed. 
<:as.  No.  8,888. 

And  a  bankrupt's  ledger  is  receivable  in  evi- 
dence in  an  action  by  a  creditor  of  the  bankrupt 
to  recover  money  paid  to  a  third  party  under 
an  alleged  fraudulent  preference  to  show  the 
«tate  of  the  affairs  of  the  bankrupt  alleged  to 
liave  made  the  fraudulent  transfer  and  his  part- 
ners before  their  bankruptcy,  and  that  the  third 
"party  had  no  funds  In  the  bankrupt's  hands. 
Furnerr  v.  Cope,  5  Bing.  114,  2  Moore  &  P.  197. 

And  books  of  account  kept  by  a  Judgment 
debtor  are  admissible  in  evidence  In  favor  of 
the  defendant  in  au  action  brought  by  a  Judg- 
ment creditor  against  the  judgment  debtor  and 
his  mother,  to  set  aside  certain  transfers  from 
the  son  to  the  mother  as  fraudulent,  which  were 
attempted  to  be  sustained  upon  the  ground  that 
lie  was  indebted  to  her  for  money  previously 
loaned,  where  they  show  that  whatever  money 
bad  been  loaned  to  him  by  his  mother  had  been 
substantially  repaid,  and  that  about  the  time 
when  some  of  the  money  was  claimed  to  have 
t>een  loaned,  the  son  actually  paid  money  to  the 
mother.  Sangerties  Bank  v.  Mack,  34  App.  Div. 
494,  54  N.  Y.  Supp.  360. 

c.  Application  to  corporate  hooks  generally. 

The  principle  upon  which  r&rtnership  books 
are  evidence  against  the  partners,  that  they  are 
the  acts  and  declarations  of  such  partners,  be- 
ing kept  by  themselves  or  by  their  authority  and 
under  their  direction  or  superintendence,  does 
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not  apply  to  books  kept  by  a  clerk  of  a  company, 
under  a  charter  by  which,  when  he  is  once  ap- 
I  pointed,  he  is  not  subject  to  the  control  of  any 
individual  or  member,  and  the  accrss  to  the 
books  provided  for  Is  only  for  the  purpose  of  In- 
spection. In  such  case  a  proprietor  entering 
into  a  contract  with  the  company  must  be 
deemed  a  stranger,  and  can  be  affected  by  no  en- 
tries made  under  orders  from  the  entire  body. 
Hill  v.  Manchester  &  S.  Waterworks  Co.  5  Barn. 
&  Ad.  866.  2  Nev.  &  M.  573,  3  L.  J.  K.  B.  N,  S. 
19. 

The  books  of  a  corporation,  like  those  of  a 
private  person,  are  private  books  as  to  third  per- 
sons, and  such  persons  are  not  chargeable  with 
knowledge  of  matters  there  recorded.  Wether- 
bee  V.  Baker,  35  N.  J.  Kq.  501 ;  Chase  v.  Syca- 
more &  C.  R.  Co.  38  111.  215. 

And  enfrles  in  the  books  of  a  corporation,  re- 
lating to  other  matters  of  fact  than  the  proceed- 
ings of  the  corporation,  are  not  evidence  In  its 
favor  in  a  controversy  between  it  and  a  stran- 
ger, or  between  it  and  a  member  of  the  corpora- 
tion holding  or  claiming  adversely  to  it ;  or 
against  a  meml)er  of  the  corporation,  of  his  con- 
tracts and  private  dealings  with  it,  as  he  Is  to 
be  regarded  as  a  stranger  in  that  respect. 
Haynes  v.  Brown,  36  N.  U.  545;  Wheeler  ▼. 
Walker,  45  N.  H.  355 ;  Hill  v.  Manchester  &  8. 
Waterworks  Co.  2  Nev.  &  M.  573,  5  Bam.  &  Ad. 
866,  3  L.  J.  K.  B.  N.  S.  19. 

Entries  In  corporate  books  of  matters  rela- 
tive to  any  property  or  right  claimed  by  them 
can  never  be  evidence  for  a  corporation  against 
third  parties,  unless  made  so  by  act  of  tbe  legis- 
lature. Chase  v.  Sycamore  &  C.  R.  Co.  38  111. 
215 ;  Jones  v.  Florence  Wesleyan  University,  46 
Ala.  626. 

And  this  is  true  although  the  act  under  which 
the  company  was  Incorporated  authorizes  each 
member  to  Inspect  and  take  copies  of  the  books. 
Hill  V.  Manchester  &  S.  Waterworks  Co.  2  Nev. 
&  M.  573,  5  Bam.  &  Ad.  806,  3  L.  J.  K.  B.  N.  S. 
10. 

So,  an  entry  in  the  public  books  of  a  corpora- 
tion of  a  private  matter  of  business,  or  of  a  fact 
not  of  public  interest,  is  not  admissible  In  evi- 
dence in  an  action  for  trespass  by  a  third  party 
against  an  officer  justifying  under  an  act  of  the 
corporation.  Marriage  v.  Y.awrence,  3  Barn. 
&  Aid.  142. 

And  an  entry  In  the  blotter  of  the  treasurer 
of  a  corporation  showing  payment  by  the  de- 
fendant of  assessments  on  stock,  is  Inadmissible 
in  evidence  in  an  action  brought  against  him 
by  a  vendor  of  the  stock  for  the  recovery  of 
the  amount  of  calls  and  assessments  paid  by  the 
vendor  upon  the  stock  transferred  alleged  to 
have  been  made  after  the  transfer.  Tripp  v. 
Appleman,  35  Fed.  19. 

But  while  the  books  of  a  corporation  are  not 
usually  evidence  against  a  stranger,  the  books 
of  a  mutual  insurance  company,  in  which  the 
assured,  on  receiving  a  policy,  becomes  a  mem- 
ber of  the  corporation,  are  competent  evidence 
In  a  controversy  between  him  and  the  company. 
Protection  L.  Ins.  Co.  v.  Dill,  91  111.  174. 

And  the  books  of  a  church  are  admissible  in 
evidence  against  the  defendant  on  an  information 
In  the  nature  of  a  quo  warranto  against  mem- 
bers of  the  church  for  usurping  the  office  of  ves- 
tryman of  the  corporation.  Com.  v.  Woelper, 
3  Serg.  &  R.  29,  8  Am.  Dec.  628. 

And  while  the  books  of  a  corporation  are  not 
evidence  against  third  persons,  a  memorandum 
in  writing  in  such  books,  made  by  an  agent  of 
such  third  parties  and  at  their  request,  is  evi- 
dence for  and  against  them,  and  for  and  against 
the  persons  claiming  under  them.  New  Eng- 
land Mfg.  Co.  V.  Van  Dyke,  9  N.  J.  Eq.  408. 

So,  where  an  action  by  attachment  is  com- 
menced against  a  corporation,  and  a  third  party 
is  garnished  as  a  debtor  of  the  corporation,  and 
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another  party  Interrenes,  sucb  books  may  be 
used  acralnst  the  intervener  where  it  appears 
that  the  corporation  and  the  intervener  used  thi^ 
same  books*  as  in  such  cas^  it  cannot  be  said 
that  the  intervener  was  a  stranger  to  the  en- 
tries therein.  Hamilton  Buggy  Co.  v.  Iowa 
Buggy  Co.  88  Iowa,  364,  &5  N.  W.  496. 

And  in  an  action  between  stockholders  to  re- 
cover damages  arising  from  the  purchase  of 
worthless  stock  induced  by  false  representations, 
sworn  copies  of  the  books  of  the  corporation,  as 
well  as  the  tx>oks  themselves,  are  competent  evi- 
dence to  show  the  acts  and  condition  of  the  cor- 
poration.    Hubbell  v.  Meigs,  50  N.  T.  480. 

And  in  an  action  against  the  estate  of  the 
maker  of  a  promissory  note,  which  was  payable 
to  and  indorsed  by  a  corporation,  entries  in 
its  books  are  admissible  on  behalf  of  the  plain- 
tiffs, where  the  maker  of  the  note  was  a  stock- 
holder, director,  and  the  vice-president  of  the 
corporation,  and  had  access  to  and  examined 
its  books.  First  Nat.  Bank  v.  Tisdale,  84  N. 
Y.  655. 

So.  the  books  of  account  of  a  corporation, 
showing  accounts  against  a  director,  known  to 
him  and  not  objected  to,  are  admissible  in  evi- 
dence in  an  action  by  the  receiver  of  the  corpo* 
ration  against  three  of  the  directors,  charging 
one  of  them  with  abstracting  large  sums  of 
money  and  diverting  them  to  his  personal  use, 
and  another  with  aiding  in  such  diversion,  and 
a  third  with  knowledge  and  failure,  to  prevent 
it  as  admissions  on  their  part.  Bird  t.  Ma- 
go  wan  (N.  J.  Eq.)  48  Atl.  278. 

And  a  book  of  the  treasurer  of  a  corporation, 
containing  a  credit  for  the  amount  of  stock  sub- 
scribed. Is  competent  tan  an  action  on  the  sut>- 
Rcrlptlon  to  show  payment  by  defendant;  and 
it  is  error  to  reject  it,  even  though  it  should 
appear  by  resolution  of  the  beard  of  managers 
of  the  company  that  the  credit  was  unauthor- 
ized. Bufllngton  v.  Butler  ft  K.  Tump.  Road 
Co.  8  Penr,  &  W.  71. 

And  in  an  action  by  an  assignee  of  a  non-n^ 
gotlable  note  given  for  certain  corporate  stock, 
in  which  defendant  sets  up  as  a  counterclaim 
a  note  by  the  payee  given  for  stock  In  a  kindred 
corporation  subsequently  organised,  and  in 
which  both  partie^  have  used  the  books  of  the 
original  corporation  as  evidencsv  all  of  the  con- 
tents of  such  books  which  In  any  manner  ex- 
plain or  tend  to  enlighten  the  Jury  on  the  mo- 
tives and  puri>oses  of  the  parties  and  their  re- 
lations to  each  other  In  carrying  on  the  corpo- 
rations are  properly  submitted  to  the  Jury. 
Jackson  v.  Adams,  100  Iowa,  163,  69  N.  W.  427. 

So,  books  of  a  corporation  containing  an  ac- 
count of  all  the  business  transactions  of  the  cor- 
poration, kept  by  a  bookkeeper  employed  by  the 
corporation  but  under  the  immediate  care  and 
supervision  of  an  agent,  who  is  sought  to  t>e 
held  liable,  not  only  for  a  personal  defalcation, 
but  also  for  a  defalcation  of  the  bookkeeper 
caused  by  his  failure  to  exercise  due  care  in  see- 
ing that  the  books  were  regularly  and  accu- 
rately kept,  a  duty  imposed  upon  him  by  his  con- 
tract of  employment,  are  receivable  in  evidence 
against  him  to  show  that  he  had  not  kept  either 
strict  or  accurate  accounts  of  all  dealings  with 
the  property  intrusted  to  him,  and  for  the  pur- 
pose of  showing,  in  connection  with  other  and 
Independent  proof,  that  part  of  the  property 
with  the  custody  of  which  he  was  chargeable, 
was  not  accounted  for  by  him,  and  was  not  de- 
livered by  him  to  his  principal.  San  Pedro 
Lumber  Co.  v.  Reynolds,  121  Cal.  74,  53  Pac. 
410. 

d.  Appli4Sition  to  hank  hook*. 

Where  parties  deal  with  each  other  by  notes 
and  checks  on  a  bank,  they  make  the  bank  their 
common  agent  or  clerk  for  keeping  an  account 
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of  the  payment  and  appropriation  of  the  moneys 
for  which  they  are  drawn,  rendering  books  kept 
by  the  bank,  containing  entries  of  their  transac- 
tions, admissible  in  evidence  in  an  action  be- 
tween them  with  reference  to  such  notes  or 
checks.     Oliver  v.  Phelps,  20  N.  J.  L.  I80. 

And  the  books  of  a  bank  are  competent  evi- 
dence against  the  bank  and  its  officers  as  their 
own  declarations  of  the  state  of  a  depositor's 
account,  and  neither  the  bank  nor  Its  former 
president  subrogated  to  its  rights,  is  In  a  po- 
sition to  find  fault  with  the  manner  in  which 
the  books  were  kept.  Loewentbal  v.  McCor- 
mlck,  101  111.  143. 

So,  entries  in  the  bank  Journal  of  all  mon- 
eys paid  out  and  received  on  a  certain  day  are- 
admissible  In  evidence  In  an  action  by  a  depos- 
itor against  the  bank  to  recover  an  alleged  bal- 
ance, where  It  is  claimed  by  the  bank  that  oni 
that  day  they  paid  a  designated  sum  In  cash- 
to  a  depositor  and  received  no  check  therefor, 
and  the  depositor  denies  receiving  the  money. 
Kuenster  v.  Woodhouse,  101  Wis.  216,  77  N.  W. 
166. 

And  the  pass  book  of  a  depositor  In  a  bank  is- 
admlssible  in  evidence  in  an  action  brought  by 
the  depositor  against  members  of  the  banking 
firm  who  were  partners  when  he  began  business 
with  the  bank,  where  the  fact  of  the  partnership- 
and  the  depositor's  dealings  with  the  bank,  and 
authority  to  make  the  entries  of  deposits  and 
withdrawals,  were  established.  Arnold  v.  Hart,. 
176  111.  442,  52  N.  E.  936,  Affirming  75  III.  App. 
165. 

SOb  the  cash  book  of  a  bank  kept  In  the  bank 
by  a  bookkeeper,  under  the  direction  of  the 
cashier,  whose  duty  it  was  to  enter  the  amounts- 
of  cash  on  hand  as  reported  to  him  by  the  cash- 
ier and  balance  the  cash,  is  admissible  as  prima> 
facie  evidence  of  the  balances  of  cash  on  hand 
at  the  time  when  it  was  important  to  show 
such  balances  In  a  prosecution  against  the  cash- 
ier for  embezzlement.  People  v.  Leonard,  106 
Cal.  302,  39  Pac  617. 

And  entries  in  the  bank  books  and  In  the  pass 
book  of  a  customer  are  admissible,  In  an  action 
against  the  Indorser  of  a  note  given  to  a  bank 
by  a  customer  and  thereafter  transferred  after 
maturity,  to  show  payment  of  the  note  before- 
it  went  out  of  the  hands  of  the  bank,  where  the- 
entries  were  made  while  the  bank  held  and- 
owned  the  note.  Jermain  v.  Denniston,  6  N.  T. 
276. 

Also,  the  books  of  a  bank  which  was  formerly- 
the  holder  of  a  note  are  admissible  In  evidence, 
in  an  action  by  a  receiver  of  the  bank  against 
the  maker  of  the  note,  to  show  that  the  note- 
had  been  carried  on  the  books  of  the  bank  as  a 
discount  for  the  amount  to  which  the  note  had 
been  altered  under  a  defense  of  alteration  of  the 
note,  as  tending  to  show  an  adoption  or  rati- 
fication by  the  bank  of  such  alteration,  and  that 
the  cashier,  and  through  him  the  bank,  had 
knowledge  thereof.  Wyckoff  v.  Johnson,  2  8. 
D.  91,  48  N.  W.  837. 

And  in  an  action  by  the  receiver  of  an  In- 
solvent bank  against  its  former  president  and 
manager  to  recover  a  balance  of  account  ap- 
pearing to  be  due  upon  the  books  of  the  bank, 
the  bank  books,  showing  the  account  accompa- 
nied by  proof  that  the  books  were  regularly  kept 
and  open  to  the  defendant's  inspection  and  were- 
probably  examined  by  him,  are  proper  evidence- 
to  go  to  the  Jury,  not  as  an  ordinary  book  ac- 
count in  direct  proof  of  the  charges  in  the  ac- 
count, but  as  an  implied  admission  of  them  by 
the  defendant.  Olney  v.  Chadsey,  7  R.  I.  224. 
So,  the  books  of  a  bank  are  admissible  to 
charge  one  who  was  not  only  a  stockholder  In 
the  bank  but  also  an  officer  of  it  having  power 
of  inspection  and  supervision  of  such  books. 
Montgomery  v.  Exchange  Bank  (Pa.)  5  Cent. 
Rep.  261. 
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And  In  a  suit  by  a  bank  against  the  surety  cm 
the  bond  of  Its  cashier  In  which  the  pleadings 
put  in  Issue  the  question  whether  false  entries 
were  made  in  the  bank's  l>ooks  by  Its  clerks  with 
the  lEnowledge  and  conniyance  of  the  cashier, 
such  books  are  admissible  for  the  bank  on  proof 
that  they  were  kept  by  the  clerks  of  the  bank, 
and  that  the  entries  were  In  their  handwriting, 
not  to  show  the  truth  of  the  facts  which  the 
entries  professed  to  assert,  as  in  the  case  of  an 
offer  to  proye  by  entries  in  a  book  the  delivery 
of  the  articles  charged,  but  to  show  as  facts 
what  entries  were  In  the  l>ooks,  and  to  lay  a 
foundation  for  other  testimony  to  show  fraud 
In  relation  to  the  entries  and  the  manner  of 
keeping  the  books.  Union  Bank  y.  Kidgely,  1 
Harr.  ft  Q.  824,  421. 

But  the  books  of  a  bank  are  not  admissible 
in  evidence  in  an  aHion  upon  a  note  between 
third  parties,  where  the  entries  therein  were 
made  without  their  agency,  knowledge,  or  con- 
sent. Barnes  y.  Simmons,  27  111.  512,  81  Am, 
Dec.  248. 

And  entries  in  bank  books  tending  to  establish 
a  transaction  between  a  creditor  and  one  surety 
on  a  note  are  not  admissible  in  evidence  to 
charge  another  surety,  especially  where  it  is 
within  the  power  of  the  plaintiff  to  introduce 
the  person  who  made  the  entries.  Turner  v. 
Mitchell,  22  Ky.  L.  Bep.  1784,  61  S.  W.  468. 

As  to  bank  books  as  evidence,  see  also  supra, 
VII.  c 

«.  To  e$taJ>U8h  pm'$onal  HalHHty  of  a  otaoh- 
holder  or  director. 

There  is  some  conflict  of  authority  as  to  the 
competency  of  the  books  of  a  corporation  to  es- 
tablish the  individual  liability  of  a  stockholder 
or  director  for  a  debt  of  the  corporation,  there 
being  cases  of  great  weight  holding  that,  of 
themselves,  such  books  are  not  competent.  But 
the  prevalent  rule  would  seem  to  be  that,  with 
respect  to  provisions  for  personal  liability  of 
stockholders  and  directors,  they  are  to  be  re- 
garded as  partners,  and  the  officers  making  the 
entries  in  the  books  are  to  t>e  regarded  as  their 
agents  for  that  purpose,  as  well  as  the  agents 
of  the  corporation,  so  that  the  entries  would  be 
their  entries  by  the  hands  of  the  agents,  and 
admissible  as  such. 

Thus,  on  the  one  hand,  it  is  held  *that  the 
books  of  a  corporation,  relating  to  its  private 
transactions,  are  not  admissible  in  evidence,  in 
an  action  by  a  creditor  of  the  corporation 
against  a  stockholder,  to  enforce  his  individual 
liability  for  the  company's  debt.  Hager  v. 
Cleveland,  86  Md.  476 ;  Neilson  v.  Crawford,  62 
CbI,  248 ;  Uudd  v.  Robinson,  126  N.  Y.  118,  12 
L.  R.  A.  473,  26  N.  E.  1046. 

And  the  cash  blotter  of  a  corporation  Is 
not  admissible  in  evidence,  in  an  action  by  a 
creditor  for  the  collection  of  assessments  on 
stock  under  orders  made  in  an  action  in  equity 
against  the  cori>oration,  against  stockholders 
for  the  purpose  of  showing  payment  of  assess- 
ments made  by  them.  Glenn  t.  Liggett,  47  Fed. 
472. 

And  that  books  of  account  of  a  corporation 
are  not  competent  evidence  of  themselves  In 
an  action  brought  by  a  creditor  against  a  direc- 
tor of  the  company  to  establish  an  account  or 
claim  against  him  as  trustee.  Rudd  v.  Robin- 
son. 126  N.  Y.  118,  12  L.  B.  A.  473,  26  N.  B. 
1046. 

Upon  the  other  hand,  however,  it  is  held  that 
while  the  entries  in  a  bank  pass  book  are  made 
by  an  officer  of  the  bank,  and  not  by  a  stock- 
holder, such  officer  In  making  such  entries  acts 
as  the  agent  and  representative,  not  only  of 
the  corporate  entity  known  as  the  bank,  but  of 
the  stockholders  also,  regarded  as  unincorpo- 
rated partners,  and  the  written  evidence  of  the 
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indebtedness  is  as  binding  upon  the  latter  a» 
upon  the  former.  Schalucky  v.  Field,  124  111. 
617,  16  N.  B.  904 ;  Zang  v.  Wyant,  25  Colo.  551, 
56  Fac.  565. 

Thus,  the  books  of  a  bank,  showing  the  ac- 
count of  depositors  and  what  certificates  of 
deposit  h.ad  been  Issued  and  the  ^hecks  or  drafts 
drawn  by  the  bank  on  the  bank  in  which  it 
kept  its  balances,  are  admissible  in  evidence  in 
an  action  by  creditors  against  stockholders  to 
enforce  their  statutory  liability  for  the  purpose 
of  showing  the  amount  of  deposit  for  which 
the  bank  was  liable,  and  that  certain  certifi- 
cates of  deposit  and  dr^ts  were  Issued  by  the 
bank  for  designated  amounts  and  to  designated 
parties,  and  that  such  certificates  were  still 
■outstanding,  upon  the  theory  that  the  entries 
in  the  t>ooks  were  made  by  authorized  agents  of 
the  stockholders.  Zang  v.  Wyant,  25  Colo.  551, 
56  Pac.  566. 

And  in  an  action  to  recover  from  directors  a 
loan  made  to  a  corporation  through  an  officer 
whose  authority  the  defendants  deny,  entries  in 
the  corporate  books,  tending  to  show  an  adop- 
tion of  the  acts  of  the  officer,  or  that  the  com- 
pany had  the  benefit  of  the  amount  loaned,  are 
admissible  on  behalf  of  the  plaintiff.  Hunting- 
ton V.  Attrili,  118  N.  Y.  865,  23  N.  B.  544. 

And  a  claim  ledger  of  a  corporation  so  far  as 
it  was  made  up  in  the  regular  course  of  business 
is,  in  a  suit  to  enforce  the  individual  liability 
of  stockholders  for  the  corporate  debts,  evidence 
of  whatever  indebtedness  of  the  company  is 
shown  by  it;  but  entries  made  after  the  com- 
pany ceased  doing  business,  whether  under  the 
direction  or  by  an  employee  of  the  receiver,  or 
by  any  other  person,  are  not  evidence  of  such 
indebtedness.  Ailing  v.  Wensell,  27  111.  App. 
511. 

And  a  ledger  of  a  company  found,  after  it 
had  failed,  with  other  papers  in  the  office  of  a 
director  who  had  left  the  state,  which  had  been 
produced  by  such  director  in  other  proceedings 
as  the  ledger  of  the  company,  is  admissible  in 
evidence  as  such  in  an  action  to  recover  unpaid 
subscriptions  from  stockholders  in  the  corpora- 
tion, to  be  applied  on  a  corporate  debt,  to  show 
the  nature  and  amount  of  the  indebtedness  of 
the  company  to  the  plaintiff.  McHose  v. 
Wheeler,  45  Pa.  82. 

So,  the  books  of  a  bank  are  admissible  in  evi- 
dence in  an  action  by  a  depositor  against  a  di- 
rector of  the  bank,  to  establish  his  personal  lia- 
bility for  a  deposit  for  which  a  certificate  wa» 
given  to  the  depositor  which  created  an  excess 
of  Indebtedness  upon  the  part  of  the  bank  above 
that  permitted  by  its  charter  to  exist,  for  per- 
mitting which  directors  were  made  personally  li- 
able.    Banks  v.  Darden,  18  Oa.  818. 

And  the  pass  book  of  a  depositor  of  a  bank 
is  admissible  in  evidence  to  establish  a  debt  due 
from  the  bank  to  the  depositor  in  a  statutory 
proceeding  by  an  assignor  of  the  depositor 
against  stockholders  of  the  bank,  to  enforce 
their  proportional  individual  liability  as  such 
stockholders.  McOowan  v.  McDonald,  111  Cal. 
67,  48  Pac.  418. 

And  a  bank  ledger,  though  not  a  book  of 
original  entries.  Is  admissible  in  evidence  in  an 
action  brought  by  a  depositor  to  enforce  a  stock- 
holder's liability  as  an  admission  by  the  cor- 
poration on  its  own  books  of  the  amount  due 
the  depositor.     Dows  v.  Naper,  91  111.  44. 

The  books  of  a  corporation,  if  competent  evi- 
dence in  its  favor  to  establish  the  liability  of 
an  officer  to  it  for  money  loaned,  in  an  action 
to  compel  the  corporate  officers  to  account  for 
their  official  conduct,  are  equally  good  in  favor 
of  such  defendant  as  against  the  corporation. 
Stokes  V.  Stokes,  91  Hun,  605,  86  N.  Y.  Supp^ 
360. 
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f.  Application  lo  partneraMp  hooks  of  account. 

Partnership  books  of  account  are  usually  ad- 
mitted In  evidence  on  the  principle  that  they 
are  part  of  the  re$  gesia,  or  that,  having  been 
open  to  access  by  the  partners  sought  to  be 
charged,  they  ^re  binding  upon  them  as  admis- 
aions,  and,  as  far  as  their  admissibility  depends 
upon  the  fact  that  the  action  is  between  third 
persons,  they  are  governed  by  rules  above  set 
forth,  and  the  cases  are  collected  under  their 
proper  heads.  See  McNamara  y.  Dratt,  40 
Iowa,  41:J  ;  Ireat  v.  Barber,  7  Conn.  274,  tupra, 
II. ;  Bricker  v.  Stone,  47  Mo.  App.  530,  supra, 
V.  b ;  Liscomb  v.  Agate,  67  Hun,  388,  22  N.  Y. 
Supp.  120;  Smith  v.  Lanier,  101  Ga.  137,  28 
S.  B.  663.  supra,  VII.  b,  1;  Cleland  v.  Appier 
gate,  8  Ind.  App.  490,  35  N.  E.  1108,  supra, 
VII.  e ;  Daniels  v.  Fowler,  123  N.  C,  35,  31  S.  E. 
508 ;  Lang  v.  State,  U7  Ala.  41,  12  So.  183,  infra, 
X.  g ;  Brickley  v.  Walker,  68  Wis.  563,  32  N.  W. 
773 ;  Martin  Brown  Co,  v.  Perrill,  77  Tex.  199, 
13  S.  W.  075,  infr^,  X.  h ;  Slmonton  v.  Boucher, 
2  Wash.  C.  C.  473,  Fed.  Cas.  No.  12,877,  supra, 
VU.  b,  2 ;  State  ▼.  Cardoza,  11  S.  C.  105 ;  Mil- 
ler v.  White,  16  Can.  S.  C.  445,  supra,  IX.; 
Kells  V.  McClure,  69  Minn.  60,  71  N.  W.  827 ; 
McLean  ▼.  Lafayette  Bank,  3  McLean,  587, 
Fed.  Cas.  No.  8,888,  supra,  X.  b. 

As  to  the  admissibility  of  partnership  books 
In  actions  between  third  parties  where  the  ques- 
tion of  admissibility  is  affected  by  the  fact  of 
partnership,  see  note  to  Chick  v.  Robinson  (C. 
C.  App.  6th  C.J  52  L.  R.  A.  838,  on  Partnership 
books  of  account  as  evidence. 

g.  Application   to   other   miscellaneous   entries. 

The  rule  admitting  entries  in  the  nature  of 
admissions,  or  which  the  person  making  them  Is 
estopped  to  deny,  seems  to  apply  to  ail  other 
classes  of  entries,  and  to  all  other  legitimate 
purposes. 

Thus,  the  private  account  book  of  an  intes- 
tate, containing  accounts  with  various  persons 
and  charges  against  them  for  money  paid  for 
their  labor  and  services  during  a  time  when  it 
was  alleged  the  Intestate  occupied  and  used 
lands  with  another.  Is  admissible  in  evidence  In 
an  action  by  the  latter  against  the  adminis- 
trator of  the  Intestate,  seeking  to  recover  for 
his  moiety  of  money  received  by  the  intestate, 
for  certain  property  sold  by  him  and  which  be- 
longed to  them  Jointly.  Faunce  v.  Gray,  21 
Pick.  243. 

And  the  books  of  a  Judgment  creditor  nre  ad- 
missible in  evidence  against  a  Junior  Judgment 
creditor  to  show  payment  of  debts  of  the  Judg- 
ment debtor  by  the  Ilrst  Judgment  creditor, 
wbei'e  it  appears  that  the  debtor  had  constant 
access  to  the  books  of  the  creditor,  and  assented 
to  the  entries  therein.  Himes  v.  Barnltz,  8 
Watts,  39 

So,  the  books  of  the  plaintiff  in  an  action  on 
a  staled  account,  shown  to  have  been  correctly 
kept,  are  admissible  In  evidence  to  show  that 
the  debt  sued  upon  was  charged  therein  to  a 
third  person,  and  not  to  the  defendant.  Loomls 
v.  Stuart  (Tex.  Civ.  App.)  24  S.  W.  1078. 

But  the  fact  that  goods,  the  price  for  which 
is  sued  for,  were  charged  on  the  plaintiff's  books 
of  account  to  a  third  person  instead  of  to  the 
defendant,  while  proper  to  be  considered  by  the 
Jury  upon  the  question.  To  whom  was  the  credit 
given? — is  not  decisive  against  the  admissibility 
of  the  books  In  evidence,  where  the  goods  were 
alleged  to  have  been  delivered  to  the  third  per- 
son upon  the  Agreement  of  the  defendant  to 
pay  then-for.  Wlnslow  v.  Dakota  Lumber  Co. 
32* Minn.  237.  20  N.  W.  145  :  Lyons  v.  Thompson, 
16  Iowa.  «2  ;  Myer  v.  Grafflln.  31  Md.  350.  100 
Am.  Dec.  06 ;  Hotfleld  v.  Dow,  27  N.  J.  L.  440. 

And  it  Is  error,  in  an  action  to  recover  for 
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merchandise  sold  to  defendant  and  for  money 
paid  out  by  him  to  another,  to  admit  in  evidence 
the  books  of  the  person  to  whom  the  plaintiff 
paid  the  money,  without  first  showing  some  au- 
thority therefor,  other  than  the  mere  charge 
of  money  paid  on  plaintiff*8  books  Just  previ- 
ously offered.     Snell  v.  Bckerson,  8  Iowa,  284. 

Likewise,  books  of  a  payee  of  a  prominsory 
note  containing  an  account  between  himself  and 
the  maker  thereof,  which  had  been  looked  over 
by  the  maker  and  admitted  to  be  correct,  are  ad- 
missible in  evidence  in  an  action  by  a  subse- 
quent holder  against  the  maker  of  the  promis- 
sory note  to  establish  a  set-off  existing  agalnat 
the  payee  in  favor  of  the  maker,  where  the  ac- 
count contained  the  credits  claimed,  not  as  any 
evidence  of  items,  as  the  payee  was  not  a  party, 
but  to  Identify  the  account,  and  show  Its  amount 
In  confirmation  of  the  testimony  of  the  defend- 
ants.    Bartlett  v.  Tarbox,  1  Abb.  App.  Dec.  120. 

So,  where  timber  lands  were  leased,  and  the 
lessor  stipulated  to  take  a  quantity  Of  bark  from 
the  timber  on  the  premises  at  a  deslgrnated  price, 
and  allow  the  same  on  the  rent,  and  the  bark 
was  drawn  by  the  lessee  to  the  lessor  without 
himself  keeping  any  account  of  the  quantity 
drawn,  but  entries  were  made  by  an  agent  of 
the  lessor  in  his  books  of  each  load  as  it  came, 
the  agent  will  be  deemed  to  have  been  the  agent 
for  both  parties  In  keeping  the  account,  al- 
though employed  by  the  lessor  only,  so  as  to 
render  the  books  kept  by  him  admissible  In  an 
action  between  the  lessor  and  lessee  Involving 
the  question  of  the  quantity  of  bark  received, 
not  only  to  prove  such  quantity,  but  also  that 
the  whole  that  was  received  was  entered  on  the 
book.     Livingston  v.  Tyler,  14  Conn.  493. 

And  the  books  of  account  of  a  plaintiff  suing 
to  recover  money  belonging  to  him,  receiyed  by 
defendant  while  in  plalntiCTs  service  as  manager 
of  his  business,  and  not  accounted  for,  kept  by 
defendant  and  clerks  hired  and  directed  by  him, 
are  admissible  to  show  the  daily  state  of  the 
business,  and  that  at  the  expiration  of  defend- 
ant's term  of  employment  there  was  a  balance 
unaccounted  for.  Bugbee  v.  Allen,  56  Conn. 
171,  14  Atl.  778. 

And  statements  and  books  of  account  of  an 
agent  of  an  express  company  showing  the  busi- 
ness of  the  agent's  ofllce  for  the  time  In  ques- 
tion, kept  by  a  clerk  in  the  employ  of  the  agent, 
whose  duty  it  was  to  make  out  reports  and 
statements  of  the  business  upon  which  the 
agent  had  always  settled  with  the  company,  are 
properly  admitted  In  evidence  as  admissions 
by  the  defendant,  in  a  criminal  prosecution, 
against  the  agent  for  embezzlement  of  the  ex- 
press company's  funds.  Territory  t.  Meyer 
(Ariz.)  24  Pac.  183. 

And  a  book  containing  memoranda  of  pur- 
chases of  Ice,  sugar,  and  lemons,  and  of  express 
charges  on  liquors  paid  by  a  club,  taken  from 
the  premises  of  the  club,  and  of  which  the  stew- 
ard of  the  club  had  charge,  which  was  kept 
where  be  might  have  seen  it,  is  admissible  in 
evidence  In  a  prosecution  against  the  steward 
for  keeping  and  maintaining  a  place  for  the 
purpose  of  illegally  selling,  distributing,  and 
dispensing  Intoxicating  liquors.  Com.  v.  Ja- 
cobs, 152  Mass.  276,  25  N.  E.  463. 

So,  an  exhibit  to  the  testimony  of  a  witness, 
consisting  of  a  copy  of  footings  which  he  has 
taken  from  an  agent's  account  when  shown  to 
him  by  the  agent,  is  admissible  In  evidence,  In  a 
suit  by  the  agent  against  his  employer  to  re- 
cover for  services  rendered,  as  a  sworn  copy  of 
an  account  which  would  have  been  admissible 
against  the  agent,  as  an  admission.  Butler  t. 
Cornell.  148  111.  276,  35  N.  E.  767. 

And  the  fact  that  some  of  the  entries  In  books 
belonging  to  a  corporation  were  made  by  Its 
secretary  does  not  render  them  inadmissible  in 
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an  action  by  the  secretary  against  the  corpora- 
tion for  the  recovery  of  salary  earned  as  secre- 
tai*y,  as  he  made  the  entries,  not  for  himself, 
4>ut  for  the  corporation  as  Its  agent.  Cormac 
V.  Western  White  Bronze  Co.  77  Iowa,  32,  41 
N.  W.  480. 

And  the  account  books,  pay-roll,  and  stock 
books  kept  by  an  agent  and  bookkeeper  for  his 
-employer  are  admissible  In  evidence.  In  an  ac- 
tion by  the  bookkeeper  against  the  employer  In 
which  It  was  alleged  that  a  release  of  a  matter 
•of  difference  between  them  executed  by  the  book- 
keeper was  done  by  him  under  duress,  to  show 
the  nature  and  extent  of  the  business  of  the 
defendant,  and  the  manner  In  which  It  had  been 
conducted,  for  the  purpose  of  showing  that  It 
did  not  appear  by  them  that  the  plaintiff  had 
abstracted  or  misappropriated  the  money  which 
he  had  repaid,  and  for  which  the  release  had 
been  given.  Morse  v.  Wood  worth,  156  Mass. 
233,  27  N.  B.  1010,  20  N.  B.  525. 

Also,  the  books  of  a  partnership  containing 
the  account  of  a  guardian  who  was  a  member 
of  the  firm  are  admissible  In  evidence  in  an  ac- 
tion on  behalf  of  the  wards  to  set  aside  a  deed 
of  trust  made  by  the  guardian  to  a  third  person, 
and  for  an  account  as  to  matters  relating  to  the 
deed,  for  the  purpose  of  showing  that  the  bal- 
ance had  been  forced  in  order  to  make  up  the 
sum  mentioned  in  the  deed.  Daniels  v.  Fowler, 
123  N.  C,  35.  31  S.  E.  598. 

And  entries  In  a  blotter  and  cash  book  of  a 
partnership,  and  in  the  handwriting  of  an  em- 
ployee charged  with  embezzlement,  which  show 
a  discrepancy,  are  competent  evidence  against 
him.     Lang  v.  State,  97  Ala.  41,  12  So.  183. 

And  the  books  of  account,  properly  verified, 
of  a  person  who  had  dealings  with  the  defendant 
In  a  prosecution  for  perjury,  in  swearing  that 
such  person  previously  executed  to  him  on  the 
settlement  of  accounts  a  promissory  note  of  a 
designated  amount,  are  properly  admitted  in 
evidence,  where  it  appears  the  account  had  been 
admitted  by  the  accused  to  be  correct  and  true, 
as  in  the  nature  of  an  admission.  Halleck  v. 
State.  11  Ohio,  400. 

And  entries  In  the  books  of  account  of  the  de- 
fendant, proved  to  be  In  his  handwriting,  -and 
to  have  been  made  in  the  regular  conduct  of  his 
business,  and  explanations  thereof  by  an  expert 
witness,  are  admissible  In  evidence  on  a  prose- 
•cutlon  for  the  alleged  burning  of  a  house,  as 
constituting  circumstances  which  tended  to 
connect  him  with  the  commission  of  the  crime, 
and  which  corroborated  the  testimony  of  an  ac- 
complice who  was  a  witness,  though  the  entries 
were  false,  representing  that  corn,  millet,  and 
hay  had  been  purchased  and  received  by  the  de- 
fendant into  the  house  immediately  preceding 
the  burning,  where  such  articles  would  have 
been  covered  by  a  policy  of  insurance  held  by  de- 
fendant's father,  if  received  as  entered,  and  the 
accomplice  testified  that  the  defendant  told  him 
shortly  before  the  house  was  burned  that  he 
wanted  It  burned  In  order  to  get  the  Insurance 
money,  and  that  he  saw  defendant  writing  on 
fals  books,  and  was  told  by  him  that  he  was  fix- 
ing the  books  so  as  to  swindle  the  Insurance 
<:ompany.  Rogers  v.  State,  2Q  Tex.  App.  404, 
9  S.  W.  7C2. 

So,  account  books  kept  by  a  deceased  person, 
in  his  handwriting,  showing  advancements  made 
to  his  children  from  time  to  time,  are  admis- 
sible In  evidence  on  a  contest  of  his  will  be- 
tween the  children  as  declarations  of  the  de- 
ceased with  reference  to  the  disposition  of  some 
of  his  property  before  executing  the  will.  Re 
Perkins,  109  Iowa,  217,  80  N.  W.  335. 

The  regular  books  kept  by  a  cotton  broker, 
however, \  who  had  made  advances  to  a  cotton 
spinner  while  In  possession  of  the  spinner's  mills 
under  an  agreement  by  which,  among  other 
things,  he  was  to  reconvey  to  the  spinner  within 
63  L.  R.  A. 


ten  years  if  the  spinner  should  repay  his  In- 
debtedness to  him,  or  If  the  net  profits  of  the 
business  should  repay  the  principal  and  interest* 
thereof,  the  spinner  to  act  as  manager  of  the 
mills,  are  not  binding  upon  the  spinner ;  but 
where  he  had  access  to  them  they  will  be  taken 
as  prima  facie  evidence  against  him  with  liberty 
to  surcharge  and  falsify  them.  Ogden  v.  Bat- 
tams,  1  Jur.  N.  S.  791. 

h.  Neoe9sity  of  knowledge  of,  or  consent   to, 

entry. 

Entries  in  books  of  accounts,  to  be  admissible 
in  evidence  in  favor  of  a  third  party  as  an  ad- 
mission or  by  way  of  estoppel,  must  have  been 
made  by  the  party  sought  to  be  bound,  in  which 
ca.se  his  knowledge  and  assent  would  be  as- 
sumed as  a  matter  of  course,  or  if  made  by  an- 
other they  must  have  been  to  his  knowledge  and 
with  his  assent  or  acquiescence. 

Thus,  a  private  entry  in  one's  own  book  of  ac- 
counts, showing  an  Intention  to  take  seventy- 
five  cents  on  the  dollar  on  certain  notes  held  as 
collateral,  which  Were  surrendered  to  the  maker 
In  exchange  for  bonds,  cannot  be  used  by  a 
pledgeor  of  the  bonds  in  an  action  for  an  ac- 
counting, where  the  pledgeor  did  not  consent  to 
such  entry,  or  to  such  use  of  the  notes  as  evi- 
dence of  a  sale  thereof  to  the  pledgee  at  their 
face  value.  Grigcrs  v.  Day,  136  N.  Y.  152,  18 
L.  R.  A.  120,  32  N.  E.  612,  Reversing  29  Jones 
&  S.  124,  19  N.  Y.  Supp.  1019. 

And  entries  in  the  private  books  of  an  execu- 
tor who  owed  his  testator  money  secured  by  a 
bond,  which  entries  were  made  by  the  executor, 
and  had  never  been  seen  or  approved  by  the  tes- 
tator, are  inadmissible  in  a  proceeding  to  sur- 
charge accounts  of  the  administrator  of  the  ex- 
ecutor, as  tending  to  show  payment  of  Interest 
on  the  bond.     Mertz's  Appeal  (Pa.)  7  Atl.  187. 

And  entries  in  the  books  of  the  plaintiff  in 
an  action  to  recover  a  balance  upon  a  loan,  con- 
sisting of  a  statement  that  the  loan  was  made 
to  the  defendant  on  his  own  account,  are  in- 
admissible In  evidence  on  an  Issue  as  to  whether 
the  loan  was  made  to  him  or  to  another  through 
him  as  agent,  the  defendant  having  no  knowl- 
edge oi  such  entries.  Peck  v.  VonKeller,  76  N. 
Y.  604. 

So,  the  testimony  of  an  express  company's 
agent,  showing  an  entry  of  money  on  his  books 
In  the  name  of  a  Judgment  debtor.  Is  not  ad- 
missible In  evidence  In  a  proceeding  by  the  wife 
of  the  Judgment  debtor  to  establish  title  to 
horses  claimed  by  her,  levied  upon  by  a  Judg- 
ment creditor  as  the  property  of  the  debtor, 
where  it  appears  that  the  entry  was  made  by 
his  own  act  without  the  direction  or  suggestion 
of  the  debtor,  or  anyone  representing  him. 
Levy  V.  Ilolberg,  71  Miss.  06,  14  So.  53T. 

And  the  books  of  account  of  an  agent  kept  In 
the  business  of  his  agency,  not  shown  to  be  In 
his  handwriting,  are  not  legal  evidence  against 
him  in  a  prosecution  for  embezzlement  of  his 
principal's  property,  In  the  absence  of  testimony 
tending  to  show  that  his  attention  was  called 
to  them,  or  that  he  made  admissions  in  regard 
to  them.     Lang  v.  State,  97  Ala.  41,  12  So.  183. 

Nor  Is  an  account  kept  in  the  books  of  a  part- 
nership with  the  wife  of  one  of  the  partners,  un- 
der a  contract  by  which  the  wife  of  the  partner 
was  to  furnish  board  to  workmen  engaged  In  a 
laboring  transaction  for  the  firm,  and  receive  a 
part  of  the  profits,  admissible  In  evidence  in  an 
action  against  the  sheriff  for  seizing  lumber 
claimed  by  her  under  an  attachment  as  the 
property  of  her  husband,  who  was  a  member  of 
the  firm,  In  the  absence  of  anything  showing 
knowledge  or  acquiracence  on  her  part  in  the 
keeping  of  such  accounts,  or  of  anything  con- 
necting her  with  them.  Brickley  v.  Walker,  68 
Wis.  563,  82  N.  W.  773. 
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And  tbe  books  of  account  of  a  partnership 
which  is  alleged  to  have  borrowed  money  from 
the  wife  of  one  of  the  partners,  and  for  repay- 
ment of  which  he  caused  a  writ  of  attachment 
to  be  levied  upon  the  partnership  goods,  are  in- 
admissible in  evidence  in  favor  of  creditors  of 
the  firm,  who  also  caused  attachments  to  be  Issued 
and  levied  upon  the  goods  attached  by  her,  al- 
leging that  her  attachment  was  in  fraud  of 
their  rights,  for  the  purpose  of  establishing  the 
fraud,  as  the  books  of  the  firm  are  not  evidence 
against  her.  Martin  Brown  Co.  t.  Perrill,  77 
Tex.  109,  18  S.  W.  975. 

So,  a  yerifled  statement  of  balances  on  a 
deposit  ledger  of  a  state  bank  is  iKadmissible 
in  evidence  in  a  prosecution  against  an  officer 
thereof  for  making  false  entries  in  1.8  book  of 
accounts  under  N.  T.  Penai  Code,  |  602,  in  the 
absence  of  proof  that  it  was  made  by  the  de- 
fendant or  under  his  direction.  People  v.  tsey- 
erance^  67  Hun,  182,  22  N.  Y.  Supp.  91. 

And  entries  made  by  an  insurance  company 
in  its  books,  showing  the  cancelation  of  an  in- 
surance policy,  are  inadmissible  in  evidence  in 
an  action  by  tlie  beneflciary  under  the  policy  for 
a  recovery  thereon,  where  the  entries  were  made 
without  her  knowledge,  as  the  company  could 
not  deprive  her  of  any  right,  or  affect  her  rights 
by  any  entry  in  their  books  to  which  she  did  not 
assent  and  was  not  a  party.  Dean  y.  i&tna  L. 
Ins.  Co.  2  Uun,  858. 

So,  on  an  issue  as  to  the  bona  fides  of  a 
sale  of  a  stock  of  goods,  entries  made  by  one 
of  the  yendors  in  the  books  of  the  person  from 
whom  the  goods  were  originally  bought,  showing 
payments  on  the  purchase  price,  are  inadmis- 
sible against  the  yendees  and  in  fayor  of  at- 
taching creditors,  as  acts  or  declarations  of  the 
yendor.  Teague  v.  Llndsey,  106  Ala.  266,  17 
So.  588. 

And  where,  under  an  agreement  by  which  one 
party  contracted  to  sell  to  another  all  the  tim- 
ber of  stated  kinds  upon  a  specified  tract,  the 
latter  agrees  to  sell  the  bark  which  he  might 
think  proper  to  peel  from  the  logs  to  a  third 
person  not  a  party  to  the  agreement,  the  books 
of  such  third  person  are  not  admissible  in  evi- 
dence, in  an  action  by  the  yendor  against  the 
vendee  for  timber  sold,  for  the  purpose  of  show- 
ing a  credit  for  bark  in  favor  of  the  yendor, 
without  proof  of  a  request  on  his  part  that  such 
an  entry  should  be  made.  Winter  v.  Newell,  49 
Pa.  607. 

So,  the  books  of  account  of  a  creditor,  con- 
taining the  original  entries  of  his  bushiess 
transactions  with  a  debtor,  are  not  admissible 
in  evidence  in  an  action  by  other  attaching  cred- 
itors of  the  debtor  against  the  sheriff,  praying 
for  a  perpetual  injunction  restraining  him  from 
proceeding  to  sell  on  execution  property  of  the 
debtor  under  a  Judgment  obtained  by  the  for- 
mer creditor  on  the  ground  that  the  Judgment 
was  obtained  with  intent  to  defraud  the  attach- 
ing creditors,  and  not  based  upon  any  actual 
indebtedness,  where  the  only  predicate  laid  con- 
sisted of  evidence  that  the  Judgment  creditor 
had  sufficient  capital  .to  haye  loaned  the  amount 
of  the  Judgment  to  the  Judgment  debtor.  Heyne* 
man  y.  Dannenberg,  6  Cal.  876,  66  Am.  Dec. 
519. 

And  account  books  of  an  assignee  for  the  ben- 
efit of  creditors,  introduced  in  eyidence  by  a 
creditor  of  the  assignor  as  an  admission  by  the 
assignee,  must  be  accepted  as  a  whole,  or  not 
at  all,  there  being  no  testimony  outside  of  the 
account  to  discredit  any  of  its  items.  Howell 
y.  Moores,  127  111.  67,  19  N.  B.  863. 

And  the  account  books  of  the  debtor  cannot 
be  used  against  a  transferee,  where  they  merely 
Impute  the  intent  to  defraud  to  him,  and  do  not 
show  knowledge  thereof  on  the  part  of  the 
transferee.  Commercial  Bank  v.  Bolton,  87 
Hun,  547,  85  N.  T.  Supp.  138. 
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And  the  books  of  account  of  one  who  sold 
lands  held  In  trust,  and  acknowledged  that  he- 
held  the  proceeds  in  trust,  are  not  evidence,  in 
a  proceeding  to  surcharge  the  accounts  of  the 
administratrix  of  the  trustee,  to  show  the  na- 
ture of  the  transaction  between  the  trustee  and' 
his  cestui  que  trust.  Hess'  Appeal,  112  Pa.  168, 
4  Atl.  340. 

Nor  are  the  books  of  original  entries  kept  by 
a  tenant  of  a  farm,  containing  the  receipts  and^ 
expenditures  of  the  farm,  purporting  to  havo- 
been  kept  by  the  tenant  aa  agent  of  the  owner, 
admissible  in  evidence  in  an  action  by  the  owner 
against  a  third  person  for  an  unlawful  selsure- 
of  goods  thereon,  for  the  purpose  of  establish- 
ing the  relation  of  landlord  and  tenant.  Town- 
send  y.  Kerns,  2  Watts,  180. 

So,  on  a  proceeding  by  a  receiyer  of  an  in- 
solvent corporation  to  compel  a  conveyance  or 
land  to  plaintiff,  the  title  to  which  is  in  defend- 
ant, and  for  an  injunction,  on  the  ground  that 
the  land  was  bought  by  defendant  for  the  com- 
pany's benefit  and  paid  for  by  it,  the  company's* 
books  of  account  are  not  rendered  admissible  as 
against  defendant  by  the  fact  that  he  was  yice 
president  and  an  active  director  of  the  company 
and  a  member  of  its  executive  committee,  *where 
there  was  no  proof,  other  than  that  they  were- 
found  by  the  receiyer  In  the  office  of  the  com- 
pany, that  they  were  regularly  kept,  or  that  the- 
defendant  had  in  fact  eyer  seen  them,  or  that 
they  were  open  to  his  inspection,  or  that  it  was- 
his  business  or  habit  to  examine  them,  or  that 
he  was  aware  of  the  existence  of  the  entries. 
Bartholomew  y.  Farwell,  41  Conn.  107.     There 
should  haye  been  some  proof  beyond  the  mere- 
official  character  of  the  defendant  and  the  place- 
where  the  books  were  kept, — especially  when 
his  official  relations  to  the  company  were  not 
such  as  to  prima  facie  necessarily  charge  him 
with  the  custody,  keeping,  or  inspection  of  the- 
books. 

And  see  Treat  y.  Barber,  7  Conn.  274,  eupra^ 
II. 

On    this   subject    see   also    Statb   Bank    y. 
Brown. 

Xl^    Necessity  of  authentication  and  proof  of 
death  or  absence. 

While  the  rules  as  to  admissibility  of  proper 
entries  In  books  of  account  on  issues  between 
third  persons  are  as  aboye  stated,  such  rules- 
do  not  apply,  and  entries  in  such  books  are  not 
admissible  until   the  proper  preliminary  proof 
has  been  glyen,  which  must  establish  their  ac- 
curacy and  originality,  and  that  they  were  dulr 
and  properly  made  at  or  near  the  time  of  the* 
transaction,  and  that  the  cleik  or  person  who* 
made  them  is  either  dead  or  not  within  reach 
of  process. 

Thus,  an  entry  or  memorandum  made  by  a- 
witness,  or  which  he  saw  made  recently  after 
the  occurrence  of  the  matters  entered,  and 
which  on  being  produced  he  can  verify  as  ths- 
entry  he  made  or  saw  made,  and  testify  that  he- 
knew  the  entry  to  be  true  when  made.  Is  admis- 
sible in  eyidence  to  establish  a  material  fact. 
New  York  v.  Second  Ave.  R.  Co.  102  N.  Y.  572,. 
7  N.  E.  906. 

But  while  entfies  in  the  pass  book  of  a  bank 
would  be  evidence  against  the  bank  In  a  contro- 
yersy  between  it  and  the  depositor,  and  under 
certain  circumstances  eyidence  against  the  de- 
posltoor  also,  they  cannot  be  received  as  eyidence- 
against  a  third  party,  as  they  are  not  books  of 
original  entry.  Wills  Point  Bank  y.  Bates,  72* 
Tex.  137,  10  8.  W.  348. 

Ai^d  books  of  a  bank  not  showing  whether 
checks  drawn  upon  it  were  payable  to  bearer 
or  to  order,  or  the  names  of  the  persons  in  whose- 
favor  they  were  drawn,  are  not  admissible  in 
eyidence  In  an  action  between  third  parties,  to> 
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show  the  payment  of  money  to  any  particular 
person.  Boyd  v.  Wilson,  2  Cranch»  C.  C.  525, 
Fed.  Cas.  No.  1.751. 

And  a  statement  taken  by  a  cashier  from  the 
4>ook8  of  a  bank  is  inadmissible  against  a  cus> 
tomer  in  an  action  to  which  the  bank  Is  not  a 
party,  where  the  only  evidence  of  its  correct- 
ness was  the  teetimony  of  the  cashier,  who  did 
not  keep  the  books  or  receive  deposits  or  pay  out 
money,  that  the  account  aa  shown  by  the  state- 
ment appeared  on  the  books  of  the  bank,  and 
^e  presumed  it  was  correct.  Walling  y.  Morgan 
County  (Ala.)  28  So.  433. 

Nor  are  books  of  a  bank  produced  by  a  clerk 
admissible  in  evidence  in  a  proceeding  for  an 
accounting  against  executors  under  an  agree- 
ment for  an  adjustment  or  settlement  of  all 
•differences  between  them  and  the  legatees  and 
devisees,  for  the  purpose  of  showing  drafts 
-drawn  to  the  order  of  some  of  the  devisees, 
where  it  is  not  shown  that  they  were  books  of 
original  entries,  and  it  is  not  made  to  appear 
whether  the  drafts  had  been  paid,  and  whether 
if  paid  the  money  was  used  for  the  benefit  of 
the  payees.     Chandler  v.  Pomeroy,  87  Fed.  262. 

And  a  loan  book  of  a  banker  and  broker  can- 
not be  used  to  identify  stock  pledged  by  such 
•banker  for  the  benefit  of  a  third  person  without 
right  or  authority  from  the  owner  thereof,  as 
«tock  belonging  to  such  owner,  in  an  action  to 
recover  the  surplus  arising  from  the  sale  of  the 
stock  after  satisfying  the  loan  for  which  it  had 
been  pledged,  where  the  person  who  made  the 
memorandum  had  no  recollection  of  its  con- 
tents, and  the  bookkeeper  who  made  the  entry 
had  no  knowledge  of  the  transaction,  and  could 
not  recollect  whether  he  kept  the  memorandum, 
-or  it  was  called  ofT  to  him.  Powers  v.  Savin, 
28  Abb.  N.  C.  463,  19  N.  Y.  Supp.  340. 

In  the  above  caso,  Adams  v.  Bowerman,  100 
N.  Y.  23,  15  N.  E.  874,  supra,  X.  a,  was  distin- 
guished upon  the  ground  that  in  that  caae  the 
person  who  made  the  entries  was  dead,  and  that 
the  rule  applicable  in  such  case  has  no  applica- 
tion where  the  person  making  the  entries  was 
alive  and  present,  but  knew  nothing  of  the  facts 
as  to  which  the  entries  relate. 

And  New  York  v.  Second  Ave.  R.  Co.  102  N. 
Y.  572,  .'35  Am.  Kep.  83U,  7  N.  E.  005,  supra,  was 
•distinguished  upon  the  ground  that  in  that  case 
the  books  were  accompanied  by  evidence  of  the 
foreman  of  the  gang  of  workmen  who  did  the 
work  testifying  to  their  own  knowledge  as  to 
the  correctness  of  the  reports  made  by  him  to 
the  main  foreman,  and  the  main  foreman  testi- 
fied that  he  correctly  entered  the  reports  as 
•made  to  him. 

So,  entries  In  a  bill  book  of  the  acceptors  of 
•a  bill  of  exchange  discounted  by  a  bank  for  the 
Acceptors  are  admissible  in  evidence,  in  an  ac- 
tion against  the  drawer  and  Indorser  thereof, 
to  fix  the  original  date  of  the  bill  alleged  to 
have  been  altered,  only  in  connection  with  tes- 
timony tending  to  show  that  they  were  accu- 
rately made  from  the  original  or  from  a  cor- 
rect memorandum  of  it  previous  to  the  time  of 
the  alleged  alteration.  Ortmann  v.  Merchants' 
Bank.   41   Mich.   482,   2  N.   W.   677. 

And  on  a  question  as  to  the  validity  of  a  note, 
alleged  to  have  been  given  for  a  loan,  but  which 
is  attacked  on  the  ground  that  the  payee  was 
a  poor  man,  and  unable  to  loan  so  much  money, 
the  payee's  books  of  account  containing  entries 
•of  charges  for  professional  services  and  goods 
sold,  unaccompanied  by  any  proof  of  the  time 
when  made,  or  of  the  fairness  of  the  books,  or 
that  he  kept  account  of  credit  as  well  as  debit, 
•or  any  corroborating  circumstances  in  connec- 
tion therewith,  are  inadmissible  to  show  the 
value  of  the  payee's  estate  and  his  pecuniary 
condition  at  the  time  in  question.  Smith  v. 
Vincent.  15  Conn.  1,  38  *Am.  Dec.  52  (an  action 
of  ejectment  In  which  the  defendant  claimed  un- 
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der  the  payee  of  the  note  ^y  virtue  of  a  sale 
under  execution  on  a  Judgment  recovered  on  the 
note) . 

Nor  Is  a  physician's  account  of  services  ren- 
dered to  a  slave  and  paid  for  by  her  purchaser 
admissible  in  evidence  In  the  latter's  favor,  in 
an  action  to  recover  damages  for  a  breach  of 
warranty  of  soundness,  until  it  is  proved  that 
the  services  were  rendered  as  charged  In  the 
treatment  of  a  disease  existing  at  the  time  of 
the  sale,  and  that  the  charges  were  correct. 
Stone  V.  Watson,  87  Ala.  279. 

And  entries  in  a  book  kept  by  a  physician, 
since  deceased,  ^ho  attended  a  person  suffering 
persona]  injuries,  showing  the  nature  and  extent 
of  the  injuries,  are  inadmissible  In  evidence  in 
an  action  by  the  person  injured,  who  was  a  ten- 
ant, against  her  landlord,  for  negligently  main- 
taining a  heavy  pole  upon  the  leased  premises 
in  such  a  condition  that  it  fell  iipon  her  caus- 
ing the  injuries,  where  the  entries  did  not  dis- 
close when  they  were  made,  and  no  extrinsic 
evidence  was  given  tending  to  show  that  they 
were  made  contemporaneously  with  the  meet- 
ings of  the  physician  and  the  plaintiff.  Schule 
V.  Cunningham,  22  Jones  &  S.  302. 

And  the  books  of  a  miller  sworn  to  be  the 
original  books  kept  in  the  mill  and  to  be  correct, 
containing  an  account  of  the  delivery  of  wheat 
to  be  ground  at  the  mill  and  of  the  flour  there- 
from to  certain  wagoners  alleged  to  be  in  the  em- 
ploy of  the  plaintiffs,  but  which  did  not  contain 
dally  entries  of  the  general  transactions  of  the 
mill,  nor  of  all  the  flour  delivered  to  the  wagon- 
ers of  the  plaintiffs,  who  generally,  though  not 
always,  sent  with  their  wagoners  written  orders 
for  flour,  which  orders  were  afterwards  de- 
stroyed by  the  miller,  are  not  admissible  in  evi- 
dence to  show  the  number  of  barrels  of  flour 
belonging  to  the  defendant  who  furnished  the 
wheat,  delivered  to  the  plaintiffs,  the  entries 
therein  not  always  having  been  made  at  the  time 
of  the  delivery  of  the  flour,  but  sometimes  from 
memoranda  made  in  the  absence  of  the  book- 
keeper, which  he  afterwards  entered  In  the  books, 
the  bookkeeper  and  the  wagoners  being  alive 
and  within  the  Jurisdiction,  but  not  having  been 
called  or  their  absence  accounted  for.  Smith  v. 
Lane,  12  Serg.  &  R.  80. 

So,  an  entry  In  lead  pencil  at  the  bottom  of 
the  page  in  the  business  Journal  of  a  bankrupt, 
kept  previous  to  his  bankruptcy,  relating  to  an 
assignment  by  him  to  his  nephew  of  the  pro- 
ceeds of  a  Judgment  against  a  city  In  the  hands 
of  the  comptroller,  Is  not  admissible  in  evidence 
in  an  action  by  the  administratrix  of  the  nephew 
against  an  assignee  in  bankruptcy  to  set  aside 
a  reassignment  of  the  fund.  Scott  v.  Devlin, 
S9  Fed.  970. 

And  the  testimony  of  a  syndic  and  his  clerk, 
neither  of  whom  had  any  knowledge  of  the 
claims  they  were  called  upon  to  prove,  except 
that  derived  from  the  books  of  the  Insolvent,  Is 
not  suff.clent  to  support  such  books  and  render 
them  admissible  as  proof  against  creditors. 
Calder  v.  Their  Creditors,  47  La.  Ann.  1538,  18 
So.  520. 

And  where  a  creditor  institutes  an  attach- 
ment suit  against  a  debtor,  and  summons  a 
third  party  as  garnishee,  and  the  garnishee 
claims  to  hold  an  open  account  agalDst  the 
debtor  Arm,  and  also  against  an  old  firm  for- 
merly composed  In  part  of  the  same  members, 
which  he  seekd  to  offset  against  the  claim  gar- 
nished, original  entries  of  the  Items  of  the  ac- 
counts, made  In  part  by  the  garnishee  and  in 
part  by  his  clerk,  are  not  admissible  as  evidence 
of  the  correctness  of  the  accounts,  where  the 
witness  had  no  Independent  recollection  of 
them,  and  there  was  no  other  evidence  as  to 
their  correctness.  Kling  v.  Tunstall,  109  Ala. 
608,  19  So.  907. 

Nor  are  the  books  of  a  corporation  admissible 
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in  an  action  for  money  loaned  to  an  alleged  trus- 
tee thereof,  for  tlie  purpose  of  showing  that  the 
transaction  was  a  corporate,  and  not  a  personal, 
one,  in  the  absence  of  evidence  to  authenticate 
the  books  or  to  warrant  the  Inference  that  the 
lender  had  actual,  or  was  chargeable  with  con- 
structive, knowledge  of  their  contents.  Powell 
V.  Conover,  75  Hun,  11,  26  N.  Y.  Supp.  1028. 

And  the  books  of  a  bridge  company,  proved 
by  its  treasurer  to  have  been  received  by  him  as 
the  company's  books  upon  bis  accession  to  office, 
are  not  admissible  in  evidence  to  prove  the 
amount  of  tolls  received  prior  to  that  time, 
upon  the  question  of  the  diversion  of  tolls  by 
the  erection  of  another  bridge  near  to  its  bridge, 
in  the  absence  of  preliminary  proof  other  than 
that  they  appeared  to  be  the  books  of  the  cor- 
poration, and  that  they  were  in  the  handwrit- 
ing of  the  former  treasurer  or  toll  gatherer. 
Chenango  Bridge  Co.  v.  Lewis,  63  Barb.  111. 

And  minutes  or  copies  taken  by  a  witness  from 
the  forwarding  book  kept  by  a  railroad  com- 
pany at  a  station  are  not  admissible  in  evidence 
in  an  action  between  third  parties  in  which  it 
became  material  to  show  what  shipments  had 
been  made  to  one  of  the  parties  by  railroad  from 
a  certain  station,  upon  mere  proof  of  the  uni- 
form usage  of  railroad  companies  to  keep  such 
a  book  at  stations,  in  which  is  entered  a  state- 
ment of  all  freight  received  for  shipment,  from 
whom  received,  to  whom  consigned,  and  to  what 
place.  Bonner  v.  Home  Ins.  Ce.  13  Wis.  677. 
It  was  said  in  this  case,  however,  that  If  the 
custom  of  the  company  and  the  general  accur- 
acy of  that  particular  book  had  been  first  estal>- 
lishcd,  secondary  evidence  of  its  contents  should 
be  received. 

So,  ordinarily  books  of  account  are  not  evi- 
dence in  suits  to  which  the  party  for  whom  they 
arc  kept  is  not  a  party,  without  proving  such 
books  by  the  clerk  who  made  the  entries  if  with- 
in process,  or  proving  his  handwriting  if  he  is 
not  within  the  reach  of  process.  Terry  v.  BIr- 
mins^ham  Nat.  Bank,  f*3  Ala.  599,  9  So.  299; 
Poor  V.  Kobinson,  13  Bush,  290 ;  Gochenauer  v. 
Good,  3  Penr.  &  W.  274. 

And  it  is  not  sufficient  to  prove  the  mere  con- 
clusions of  the  witnesses  as  to  their  substance 
and  effect      Poor  v.  Robinson,  13  Bush,  290. 

An  entry  in  the  books  of  a  bank  is  not  admis- 
sible in  evidence  to  show  a  deposit  of  money  in 
suit  in  which  snch  bank  Is  not  a  party,  unless  it 
is  proved  that  the  clerk  who  made  the  entry  is 
dead  or  beyond  the  reach  of  process  of  the  court. 
Philadelphia  Bank  v.  Officer,  12  Serg.  &  R.  49. 

And  the  same  rule  applies  to  the  use  of  a 
bank  book  to  show  that  the  proceeds  of  accom- 
modation paper  were  credited  by  the  bank  dis- 
counting it  to  the  account  of  the  owner  of  the 
book,  and  by  him  paid  to  an  indorser,  in  a  con- 
test between  the  owner  of  the  book  and  the  In- 
dorser.    Patton  V.  Ash,  7  Serg.  &  R.  116. 

And  the  fact  that  a  quarter  of  a  century  had 
elapsed  since  the  transaction  took  place  is  not 
sufficient  to  excuse  the  want  of  preliminary 
proof.     IMd. 

But  the  admission  In  evidence  of  the  books 
of  a  bank  in  an  action  by  a  surety  on  a  note 
to  recover  the  amount  paid  by  him  to  the  bank 
which  held  the  note,  without  the  testimony  of 
the  person  who  made  the  entries,  or  proof  of 
her  death  or  that  she  was  beyond  the  process 
of  the  court.  Is  not  reversible  error,  where  that 
ground  of  objection  was  not  taken  in  the  trial 
court.  Lane  y.  Lockridge,  20  Ky.  L.  Rep.  1102, 
48  S.  W.  976. 

So,  entries  in  the  books  of  a  broker,  offered 
for  the  purpose  of  showing  a  sale  of  stock  by 
plaintiff  to  defendant,  ought  not  to  be  admitted 
in  evidence  without  proof  of  the  broker's  death. 
Hutzler  v.  Lord,  64  Md.  534,  3  Atl.  891. 

And  a  regular  stock  book  of  sales  of  the  stock 
exchange  is  not  admissible  in  evidence  to  show 
63  L.  H.  A. 


that  certain  stock  was  sold  on  the  stocK  ex- 
change as  directed  by  a  power  of  attorney  given 
by  a  pledgeor  of  the  stock  and  the  date  and 
price  of  the  sale,  where  the  secretary  of  the  com- 
pany, who  kept  the  book,  was  alive  and  within 
reach  of  process,  .and  no  showing  was  made  to 
account  for  his  absence.  Terry  v.  Birmingham 
Nat.  Bank,  93  Ala.  599,  9  So.  299. 

Nor  are  books  of  account  kept  by  the  treas- 
urer appointed  under  an  agreement  between  a 
number  of  people  entered  into  for  the  purpose 
of  raising  money  to  be  used  in  erecting  and  fur- 
nishing a  hotel,  constituting  three  persons  the 
attorneys  in  fact  for  the  subscribers,  and  espe- 
cially empowering  them  to  collect  subscriptions,, 
admissible  in  an  action  by  one  of  the  attorneys, 
who  was  a  subscriber,  against  the  person  em- 
ployed to  erect  the  hotel,  to  recover  the  amount 
of  an  alleged  payment  for  the  purpose  of  charg- 
ing him  with  the  receipt  of  subscriptions,  where 
the  person  making  the  entries  Is  not  shown  to 
be  dead,  and  the  entries  are  not  against  his  in- 
terest.    Sypher  v.  Savery,  39  Iowa,  258. 

And  the  shop  book  of  a  tradesman  from  whom 
a  purchase  by  the  defendant  was  made,  in  which. 
the  articles  purchased  were  duly  charged  on  the 
day  of  the  purchase.  Is  not  admissible  to  show 
the  date  of  an  occurrence  which  the  defendant 
testified  occurred  on  the  day  following  the  day 
of  the  purchase,  unaccompanied  by  the  testi- 
mony of  the  clerk  who  made  the  entry,  who 
was  shown  to  be  living  and  within  the  Juris- 
diction, where  the  plaintiff  offered  a  blotter  in 
evidence  containing  a  charge  for  the  same  ar- 
ticle of  a  different  date.  Stiles  t.  Homer,  21 
Conn.  507. 

See  also  cases  set  forth,  supra.  III. ;  and  see 
Higham  v.  Ridgway,  10  East,  109 :  Bridgewater 
V.  Roxbury,  54  Conn.  213,  6  Atl.  415,  supra,  IV. 
a ;  Stepheu  v.  Gwenap,  1  Moody  &  R.  120.  supra; 
Augusta  V.  Windsor,  19  Me.  317,  supra,  IV.  b» 
2;  Reynolds  v.  Sumner  (111.)  14  N.  E.  661, 
supra,  V.  b ;  Brewster  v.  Doane,  2  Hill,  537  : 
supra,  VI.  e ;  State  v.  Shinborn,  46  N.  H.  497, 
88  Am.  Dec.  224 ;  Chaffee  v.  United  States,  IS 
Wall.  516,  21  L.  ed.  908 ;  Lord  v.  More,  87  Me. 
208 :  Ridgeley  t.  Johnson,  11  Barb.  527  :  New 
York  v.  Second  Ave.  R.  Co.  102  N.  Y.  672,  55 
Am.  Rep.  839,  7  N.  E.  905,  supra,  VII.  a;  State 
Bank  v.  Bbown. 

The  above  is  but  a  partial  list  of  the  cases  in 
which  the  necessity  of  authentication  and  proof 
of  death  or  absence  appears  either  directly  or 
inferentlally.  It  appears  in  a  majority  of  the 
cases  in  this  note — in  so  many  that  it  would  ap- 
pear to  be  useless  to  repeat  them  here,  and  that 
It  would  be  fair  to  infer  that  the  only  reason  it 
did  not  appear  In  the  rest  was  that  such  proof 
was  supplied,  and  accepted  as  sufficient  so  that 
there  could  be  no  necessity  of  adverting  to  it. 

XII.  Variation  of  rules  hy  statutory  and  con- 
stitutional provisions. 

The  above  rules  are  varied  in  some  Jurisdic- 
tions with  reference  to  some  subjects  by  stat- 
utory  and  constitutional  provisions. 

Thus,  Neb.  Civil  Code,  $  346,  providing  that 
books  of  account  containing  charges  by  one 
party  against  the  other,  made  In  the  ordinary 
course  of  business,  are  receivable  in  evidence 
only  under  certain  designated  circumstance» 
embraces  the  only  legal  authority  known  for 
the  reception  of  books  of  account  as  evidence 
in  legal  proceedings  in  that  state,  and  applies 
only  to  books  of  account  containing  charges  by 
one  party  against  the  other,  and  does  not  apply 
to  render  admissible  entries  in  the  books  of  ac- 
count of  a  father  In  account  with  a  third  per- 
son, in  an  action  by  his  daughter  against  an- 
other for  the  purpose  of  contradicting  her  tes- 
timony therein.  Masters  t.  Marsh,  19  Neb.  458», 
27  N.  W.  438. 
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And  in  North  Carolina  entries  upon  the  books 
of  a  third  person,  though  made  in  the  course  of 
business,  and  though  the  party  making  them  is 
absent  from  the  state,  are  not  competent  evi- 
dence, where  he  is  still  Hying,  of  the  facts  there- 
in set  forth,  though  material  upon  the  trial  of 
the  prosecution  against  another  for  crime. 
State  V.  Thomas,  64  N.  C.  74.  The  above  rul- 
ing was  based  upon  the  theory,  among  others, 
that  the  admission  of  such  evidence  would  be 
contrary  to  the  North  Carolina  constitutional 
provision,  art.  1,  §  11,  that  in  all  criminal  pros- 
ecutions every  man  has  a  right  to  be  informed 
of  the  accusation  against  him,  and  to  confront 
the  accuser  and  other  witnesses;  since  the  word 
''confront"  does  not  simply  secure  to  the  accused 
the  privilege  of  examining  wltoesses  in  his  be- 
half, but  Is  in  afQrmance  of  the  rule  of  the  com- 
mon law,  that  in  trials  by  jury  the  witness  must 
be  present  before  the  Jury  and  accused,  so  that 
he  may  be  confronted  wiih  them,  put  face  to 
face. 

So,  a  book  kept  by  a  loan  agent,  showing  the 
number  of  loans  made  by  him,  the  name  and  ad- 
dress of  the  mortgagor  and  mortgagee  and 
where  payable,  and  the  description  of  the  prop- 
erty mortgaged  and  the  mortgage  record  and 
the  number  of  applications  and  date  of  loan, 
and  time  when  due  and  paid,  is  not  admissible 
in  favor  of  a  borrower  for  the  purpose  of  prov- 
ing payment,  as  the  book  is  not  a  book  of  ac- 
count within  the  meaning  of  Iowa  Code,  §  3658, 
providing  that  books  of  account  containing 
charges  by  one  party  against  the  others,  made 
in  the  ordinary  course  of  business,  are  receiv- 
able in  evidence  under  designated  circumstances. 
Security  Co.  v.  Graybeal,  85  Iowa,  543,  52  N.  W. 
497. 

And  a  provision  In  the  charter  of  a  bank  for 
the  examination  of  its  officers  by  commissioners 
as  to  the  contents  of  the  books  of  the  bank 
whenever  it  shall  be  a  party  is  in  derogation  of 
the  common-law  rules  of  evidence,  and  must  be 
strictly  construed,  and  docs  not  apply  to  actions 
in  which  the  bank  Is  not  a  party,  though  the 
parties  were  depositors  in  the  bank,  and  its 
books  would  show  transactions  between  them. 
Williams  v.  Kelsey,  6  Ga.  365. 

In  the  above  case,  however,  in  which  the 
books  of  a  bank  were  not  permitted  to  be  intro- 
duced In  evidence  in  an  action  between  third 
parties  on  the  theory  that  the  charter  permitted 
examination  as  to  their  contents  only  when  the 
bank  was  a  party,  it  was  said  that  the  bank  in 
question  was  a  public  institution,  and  Its  offi- 
cers were  public  officers,  and  that  therefore  a 
certified  copy  from  the  books  under  the  hand 
and  seal  of  the  officer  keeping  them  would.  In 
the  Judgment  of  the  court,  have  been  competent 
and  the  best  evidence  to  prove  the  transactions 
of  the  bank  with  its  debtors,  so  far  as  the  same 
Is  confined  to  the  books  of  the  bank. 

But  accounts  in  books,  purporting  to  be  be- 
tween plaintiffs  and  various  third  parties  with 
whom  he  dealt,  are  admissible  In  evidence  when 
properly  proved  under  Minn.  Gen.  Stat.  1894,  { 
5738,  providing  that  whenever  a  party  In  any 
cause  or  proceeding  produces  at  the  trial  his 
account  books,  and  proves  that  they  are  his 
books  of  account  kept  for  that  purpose,  and  con- 
tain original  entries  of  charges  for  moneys  paid 
or  goods  or  other  articles  delivered,  or  work  and 
labor  or  other  services  performed  or  materials 
furnished,  they  are  subject  to  certain  restric- 
tions to  be  received  as  prima  facie  evidence  of 
the  charges  therein  contained,  such  statute  not 
being  confined  to  cases  In  which  the  account 
purports  to  have  been  between  the  parties  to  the 
action.  Coleman  v.  Retail  Lumbermen's  Ins. 
Asso.  77  Minn.  31,  79  N.  W.  588. 

And  the  books  of  a  foreign  railroad  corpora- 
tion, showing  the  amount  of  work  done  by  a 
contractor  and  the  amount  he  was  to  receive 
53L.R.  A. 


therefor,  are  admissible  In  evidence  under  N. 
Y.  Code  Civ.  Proc.  §§  929,  930,  931,  making  the 
books  of  a  foreign  oori>orntion,  or  a  copy  there- 
of, or  an  entry  therein  duly  verified,  presump- 
tive evidence  for  the  purpose  of  proving  an  act 
or  transaction  of  the  corporation  in  an  action 
brought  by  a  broker  against  the  contractor  for 
an  agreed  commission,  based  upon  the  amount 
of  moneys  to  be  received  thereon  for  negotiating 
the  contract  between  the  contractor  and  the 
railroad  company,  to  show  the  amount  of  work 
done.  I^erham  v.  Lee,  15  Jones  &  S.  174,  Af- 
firmed 87  N.  Y.  699. 

And  under  the  English  bankers'  books  evi- 
dence act,  1876,  39  &  40  Vict.  chap.  48,  provid- 
ing that  the  entries  In  ledgers,  daybooks,  cash 
books,  and  other  account  books  of  any  bank 
shall  be  admissible  in  all  legal  proceedings  as 
prima  facie  evidence  of  the  matters  recorded 
therein,  and  §  4  thereof  providing  for  the  proof 
of  copies  of  all  entries  therein,  copies  of  the 
entries  In  the  books  of  a  banker  are  admissible 
in  evidence  against  anyone  whether  a  party  to 
the  entries  or  not.  Harding  v.  Williams,  L.  R. 
14  Ch.  Div.  197,  49  L.  J.  Ch.  N.  S.  661,  42  L. 
T.  N.  S.  507,  28  Week.  Rep.  615. 

And  copies  of  the  l)ooks  of  the  Bank  of  Eng- 
land are  admissible  in  evidence  t)oth  as  between 
the  parties  to  the  entries  and  as  between  third 
parties ;  though,  upon  a  question  whether  the 
signature  to  a  transfer  is  the  genuine  handwrit- 
ing of  the  party  purporting  to  have  signed,  the 
book  Itself  must  be  produced.  Aurlol  v.  Smith, 
18  Ves.  Jr.  198. 

Mills's  Anno.  (Colo.)  Stat.  §  4817,  providing 
that  any  Interested  person  In  a  civil  action  may 
testify  to  his  account  book  and  the  items  tnerein 
contained,  and  that  it  is  a  book  of  original  en- 
tries, etc.,  and  that  they  were  made  In  the  usual 
course  of  trade,  and  thereupon  the  said  account 
book  and  entries  shall  be  admitted  a^  evidence 
in  the  case,  is  intended  to  enable  a  party  to 
use  his  own  books  as  evidence  In  his  own  behalf, 
and  Is  not  applicable  where  the  books  are  Intro- 
duced to  show  admissions  against  the  interest 
of  the  party  making  them.  Zang  v.  Wyant,  25 
Colo.  551,  56  Pac.  565. 

XIII.  Concluaion. 

The  general  use  of  books  of  account  is  as  evi- 
dence on  issues  between  parties  to  the  entries 
therein.  As  a  general  rule  they  are  not  admis- 
sible in  evidence  on  issues  between  third  per- 
sons. There  are  a  number  of  well-defined  excep- 
tions to  this  rule,  however.  Entries  in  such 
books  are  admissible  on  Issues  between  third 
persons  where  they  constitute  admissions 
against  the  Interest  of  the  person  making  them, 
and  in  such  case  It  is  Immaterial  whether  the 
entry  was  made  at  the  time  of  the  transaction 
recorded  or  not.  But.  in  order  to  be  against 
Interest  within  this  rule,  the  entry  must  have 
been  one  by  which  the  party  charged  himself 
or  discharged  some  other  person. 

Entries  in  books  of  account  are  likewise  ad- 
missible on  Issues  between  third  persons  when 
they  constitute  part  of  the  res  geaim.  But  to 
constitute  part  of  the  res  gesttB  they  must  have 
been  made  contemporaneously  with  the  prin- 
cipal fact,  and  must  have  formed  a  link  In  the 
chain  of  events,  and  belonged  ordinarily  and 
naturally  to  the  principal  thing. 

Likewise,  entries  which  It  was  the  legal  or 
particular  duty  of  a  party  to  make  are  admis- 
sible on  issues  between  third  parties.  These  In- 
clude official  entries,  and  entries  which  are  a 
necessary  part  of  the  performance  of  a  particu- 
iar  duty.  Such  entries,  however,  are  probably 
also  admissible  under  the  more  modern  rule  ad- 
mitting entries  on  Issues  between  third  persons, 
as  well  as  between  the  parties  to  them,  which 
were  made  In  the  regular  course  of  business. 
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This  rule  formerly  had  no  existence  nnlesa  the 
entries  were  also  against  interest.  But  it  is 
now  well  settled,  particularly  in  the  United 
States,  that  the  condition  that  the  entry  must 
be  against  interest  is  no  longer  necessary.  But 
the  boolcs  must  have  been  fairly  and  regularly 
kept,  and  the  entries  must  have  been  made  con- 
temporaneously with  the  fact  by  a  party  having 
personal  knowledge  and  without  interest  to  pre- 
varicate. 

Ancient  books  and  ancient  ^itries  are  also 
admissible  on  Issues  betweoi  third  persons,  un- 
der the  principle  admitting  ancient  records  and 
<locuments,  and  books  of  account  may  be  used 
on  such  issues  to  contradict,  corroborate,  or  ex- 
plain other  evidence.  And  entries  made  by  a 
party,  or  which  have  been  brought  to  his  no- 
tice and  acquiesced  in  by  him,  are  admissible  in 
evidence  against  him,  though  the  issue  is  be- 
tween'him  and  a  third  person,  although  they  are 
not  entries  against  interest,  as  defined  by  the 
cases,  by  way  of  estoppel,  upon  the  same  prin- 
ciple that  partnership  books  are  admissible 
against  all  partners  having  access  thereto. 
This  rule  does  not  apply,  however,  to  use  of 
the  books  of  a  corporation  against  a  stockholder, 
since  the  stockholder  is  regarded  as  a  stranger 
with  reference  to  the  business  affairs  of  the  con- 
cern. But  It  does  apply  to  a  mutual  company 
in  which  the  persons  interested  are  members  of 
the  company,  and  not  strangers ;  and  the  pre- 
vailing rule  is  that  the  books  of  a  corporation 
may  be  used  against  a  stockholder  or  director 
in  establishing  his  statutory  individual  liabil- 
ity, upon  the  theory  that  the  officer  making  the 
entries  is  his  agent  for  that  purpose,  as  well 
as  the  agent  of  the  company. 

It  is  necessary,  however,  to  render  book  ac- 
counts admissible  In  evidence  on  issues  between 
third  persons,  that  preliminary  proof  should 
be  made  establishing  that  they  are  original  en- 
tries, and  that  they  are  accurate  and  were  duly 
and  properly  made,  and  also  that  the  one  who 
made  them  is  dead  or  beyond  the  reach  of  pro- 
cess ;  otherwise  he  must  be  caHed  as  a  witness, 
and  all  entries  except  those  against  interest 
must  be  shown  to  have  been  made  at  or  near  the 
time  of  the  transaction  entered. 

These  rules  have  been  varied  In  some  instan- 
ces by  statutory  enactment,  but  as  statutory 
rules  on  the  subject  are  in  derogation  of  the 
rules  of  the  common  law  they  are  to  be  strictly 
construed.  F.  H,  B. 


NEW  YORK  LIFE  INSURANCE  & 
TRUST  COM jP ANY,  Substituted  Trustee, 
etc.,  of  Jame«s  Baker,  Deceased,  Appt., 

V, 

William  J.  BAKER  et  al,  Respts, 

(165  N.  Y.  484.) 

Ill  case  a  trustee  lia«  povrer  to  clianKe 
InveMtuients  under  a  will  establishing  a 
fund  the  income  of  which  is  to  be  paid  to  one 
for  life,  with  remainder  over,  it  is  his  duty 
to  reserve  from  the  income  a  sinking  fund  to 
offset  the  premium  on  bonds  purchased,  and 
keep  the  principal  intact. 

(O'BfHcn,  J.,  diasentB.) 

(February  6,  19C1.) 


Note. — ij'or  earlier  cases  in  this  series  as  to 
charging  premiums  paid  for  bonds  to  life  ten- 
ant, see  also  HIte  v.  Hite  (Ky.)  19  L.  R.  A. 
173  :  and  lie  Hoyt  (N.  Y.)  48  L.  R.  A.  126. 

As  to  decrease  in  value  of  bonds  by  wearing 
nwav  of  premium,  see  McLouth  v.  Ilxmt  (N.  Y.) 
31>  L.  R.  A.  230. 
-63  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment entered  in  the  office  of  the  clei^  of  New 
York  County  upon  the  report  of  a  referee 
charging  plaintiff  with  certain  sums  on  ac- 
count of  maladministration  of  the  trust,  in 
a  proceeding  to  settle  its  accounts  as  trus- 
tee of  the  estate  of  James  Baker,  deceased. 
Modified  and  affirmed. 

Statement  by  Parker,  Ch.  J.: 

The  plaintiff,  as  substituted  trustee  under 
the  will  of  Jajnes  Baker,  deceased,  brought 
this  action  for  the  purpose  of  securing  an 
accounting  of  its  trust.  The  order  appoint- 
ing the  plaintiff  as  substituted  trustee  re- 
cited that  the  preceding  trustee,  James 
Baker,  Jr.,  had  invested  the  sum  of  $91,525 
in  certain  bonds  of  the  United  States,  of  the 
par  value  of  $81,000.  At  the  time  of  the 
making  of  the  order  the  4J  per  cent  bonds, 
of  the  face  value  of  $31,000,  were  worth 
$35,533.75,  and  the  4  per  cent  bonds,  of  the 
face  value  of  $50,000,  were  worth  $59,814.- 
15,  BO  that  their  nuurket  value  exceeded  at 
that  time  the  amount  of  the  original  invest- 
ment therein  of  the  principal  of  the  estate. 
About  five  years  after  lihe  plaintiff's  appoint- 
ment as  trustee  the  $50,000  of  4  per  cent 
bonds  were  sold  for  $54,750,  while  the  $31,- 

000  of  4^  per  cent  bonds  were  held  until 
their  maturity,  when  they  were  paid,  so  that 
the  proceeds  of  the  bonds  at  maturity  and 
on  sale  were  less  by  a  number  of  thousands 
of  dollars  than  the  "investment  therein.  The 
trustee  received  the  quarterly  interest  on 
the  bonds,  and  at  once  paid  the  whole  there- 
of, leas  commissions,  to  the  beneficiary  of  the 
trui»t,  instead  of  retaining  a  part  of  the  in- 
terest receipts  as  a  sinking  fund  with  which 
to  keep  good  the  capital  of  the  trust  estate, 
and  paying  only  the  remainder  thereof  to 
the  beneficiary.  The  sixth  clause  of  the  will 
of  James  Baker,  by  which  the  trust  was  cre- 
ated, reads  as  follows:  "And,  (6)  in  case 
my  son,  William  Jacob  Baker,  is  living  at 
the  time  of  the  expiration  of  the  estate  here- 
inbefore devised  to  my  executors,  I  give,  de- 
vise, and  bequeath  one  of  said  shares  to  my 
friend,  John  H.  Lynde,  in  trust,  hower\'er,  to 
collect  and  receive  the  rents,  income  in  divi- 
dends, and  profits  thereof,  and  apply  the 
same  to  the  use  of  my  said  son,  William, 
during  his  natural  life;  and  after  his  death 

1  give,  devise,  and  bequeath  the  whole  of  said 
share,  with  all  arrearages  of  income,  to  the 
then  survivinff  lawful  child  or  children  of 
my  said  son,  William,  and  the  then  surviv- 
ing lawful  issue  of  any  child  or  children  of 
my  said  son  who  may  have  died  before  him, 
leaving  issue,  in  equal  shares,  the  issue  of 
any  deceased  child  of  my  said  son,  however, 
to  *  take  only  tne  share  which  the  parent 
would  have  taken  if  living;  and,  in  case  my 
said  son,  William,  shall  die  without  leaving 
any  lawful  issue  him  surviving,  then  I  give, 
devise,  and  bequeath  the  whole  of  said  share 
and  arrearages  of  income  to  my  own  right 
heirs  and  next  of  kin,  the  same  as  if  I  had 
owned  the  said  share  at  the  time  of  my  death 
and  had  died  intestate.    And,  in  case  my 
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said  soiii  Willia^m,  is  not  liying  at  the  expi- 
ration of  the  estate  hereinbefore  devised  to 
my  executors,  then  I  g^ve,  devise,  and  be- 
queath the  said  share  to  his  lawful  issue,  if 
any  there  be  then  living.  And  I  give  to  the 
said  John  H.  Lynde  full  power  and  authori- 
ty to  sell  and  convey  any  or  all  the  prop- 
erty, both  real  and  personal,  which  nuty  vest 
in  him  as  such  trustee,  at  public  or  private 
sale,  and  at  such  times  and  upon  such  terms 
-as  he  may  think  best,  and  invest  tihe  pro- 
ceeds thereof  in  bonds  secured  by  mortgage 
on  real  estate  in  fee  in  the  cities  of  New 
York  and  IJrooklyn,  or  in  the  public  stocks 
of  the  United  States  or  of  the  state  of  New 
York  or  of  the  city  of  New  YorK,  and  such 
investments  from  time  to  time  to  change  in- 
to ono  or  other  of  said  securities  at  his  dis- 
-cretion." 

Mcffsrs.  Emmet  A  Robinson,  for  appel- 
lant: 

The  will  gives  no  direction  that  the  pre- 
miums paid  for  investmente  shall  be  deduct- 
ed from  income,  but,  on  the  contrary,  indi- 
cates an  Intention  on  the  part  of  the  testa- 
tor that  premiums  paid  on  such  investments 
.as  those  in  question  »hall  be  paid  out  of 
principal. 

Broun  v.  Chestcrman,  30  N.  Y.  S.  R.  537, 
•9  N.  Y.  Supp.  187 ;  Neto  York  Life  Ins.  rf  T. 
€o.  V.  Kane,  17  App.  Div.  542,  45  N.  Y.  Supp. 
-643. 

The  bonds  in  question,  having  been  re- 
ceived from  the  retiring  trustee,  were  to  be 
held  and  treated  by  the  plaintiff  as  succeed- 
ing trustee  as  though  the  investment  in 
them  had  been  made  by  the  testator  himself. 

Apart  from  any  direction  by  the  creator 
of  a  trust,  a  premium  paid  upon  an  invest- 
ment is  to  be  regarded  as  a  charge  against 
principal, — ^the  life  beneficiary  being  de- 
prived of  interest  upon  it. 

Farwell  v.  Tioeddle,  10  Abb.  N.  O.  04; 
Bcrycn  v.  Valentine,  ft3  How.  Pr.  221 ;  Tur- 
ner v.  Neicport,  2  Phill,  Ch.  14 ;  Cox  v.  Cox, 
L.  K.  8  Eq.  343;  Re  Pollock,  3  Redf.  100; 
People  ex  rel,  Cornell  University  v.  Da/ven- 
port,  30  Hun,  177;  McLouth  v.  Hunt,  154 
N.  Y.  170.  39  L.  R.  A.  230,  48  N.  E.  548. 

Where  the  subjectrinatter  of  the  bequest 
at  the  time  of  the  commencement  of  the 
trust  is  invested  in  securities  approved  by 
the  court,  the  tenant  for  life  is  entitled  to 
the  full  income. 

Howe  V.  Dartmouth,  7  Ves.  Jr.  137;  Oih- 
son  v.  Bott,  7  Ves.  Jr.  89;  Caldecott  v.  Cdl- 
decoti,  1  Younge  A;  C.  Ch.  Cas.  312;  Meyer 
V.  Himouscn,  5  De  G.  &  S.  723;  Daines  v. 
Eaton,  70  L.  T.  N.  S.  761. 

Tlip  question,  Upon  whom  should  fall  the 
coat  of  a  premium  paid  on  investing? — is  a 
question  between  life  tenant  and  remainder- 
man. It  is  not,  at  least  during  the  exist- 
ence of  the  trust,  a  question  between  remain- 
derman and  trustee. 

Farwell  v.  Txcerhlle,  10  Abb.  N.  C.  94; 
People  eat  rel,  Coi-nell  University  v.  Daven- 
port, 30  Hun,  177 ;  Bergen  v.  Valentine,  63 
How.  Pr.  221;  Re  Pollock,  3  Redf.  100. 


Mr.  Rastns  S.  Ransom,  with  Mr.  Porte 

V.  Ransom,  for  respondents: 

This  accounting  trustee  should  have  set 
apart  out  of  the  iucome  a  sufficient  sum  each 
year  to  form  a  sinking  fund  to  keep  the 
principal  of  the  trust  intact  and  unimpaired. 

The  intention  of  the  testator  is  the  con- 
trolling element  in  all  these  cases,  and  they 
must  he  decided  upon  the  special  facts  pre- 
sented in  each  case,  and  not  determined  by 
any  arbitrary  rule. 

McLouth  V.  Hunt,  154  N.  Y.  179,  39  L.  R. 
A.  230,  48  N.  E.  548;  Re  Hoyt,  160  N,  Y. 
607,  48  L.  R.  A.  126,  55  N.  E.  282 ;  New  Eng- 
land Trust  Co,  V.  Eaion,  140  Mass.  532,  54 
Anu  Rep.  493,  4  N.  E.  69;  Balch  v.  HaXlet, 
10  Gray,  402. 

Mr,  Jesse  Grant  Roe,  for  respondent 
Baker: 

This  respondent  is  entitled  under  this  will 
to  all  this  income. 

McLouth  V.  Hunt,  154  N.  Y.  179,  39  L.  R. 
A.  230,  48  N.  E.  548;  Re  Hoyt,  160  N.  Y. 
607,  48  L.  R.  A.  126,  55  N.  E.  282. 


',  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  arising  on  this  appeal  to 
which  reference  will  be  made  in  this  opin- 
ion is  whether  this  accounting  trustee 
should  have  set  apart  out  of  the  income  a 
sufficient  sum  each  year  with  which  to  form 
a  sinking  fund  of  such  extent  that  the  prin- 
cipal of  the  trust  would  be  kept  intact  and 
unimpaired.  The  referee  before  whom  the 
case  was  tried  decided  that  it  was  the  duty 
of  the  trustee  under  the  will  to  have  so  set 
apart  out  of  the  income  a  sufficient  sum  each 
year  so  that  at  all  times  the  principal  of  the 
fund  would  be  unimpaired,  and  that  because 
of  its  failure  to  do  so  the  trustee  was  prop- 
erly chargeable  for  an  amount  equal  to  such 
a  portion  of  the  income  as  should  have  been 
so  set  aside  while  it  was  the  trustee.  Such 
portion  was  found  to  amount  to  the  sum  of 
$5,200.75,  and  with  that  sum  the  trustee  was 
charged.  The  appellate  division  affirmed 
the  judgment  entered  upon  the  report  of  the 
referee,  in  an  opinion  that  fully  covers  the 
Gjuestion  whether  under  this  will  it  was  the 
auty  of  the  trustee  to  keep  intact  the  prin- 
cipal of  the  trust  fund  by  devotinar  yearly 
such  portion  of  the  income  of  the  bonds  as 
should  be  required  to  pay  the  amount  of  pre- 
miums that  the  trustee  was  obliged  to  pay 
in  order  to  secure  the  bonds  in  which  tliV 
trust  estate  was  invested.  We  approve  of 
what  was  said  in  that  opinion,  and  should 
affirm  on  it  without  further  comment,  were 
it  not  that  since  it  was  written  this  court 
has  decided  the  Hoyt  Case  {Re  Hoyt,  160 
N.  Y.  607,  48  L.  R.  A.  126,  55  N.  E.  282), 
which  it  is  strenuously  insisted  is  in  con- 
flict with  the  views  expressed  by  the  appel- 
late division  in  the  case  under  review.  In 
support  of  that  contention  the  provisions  of 
the  two  wills  creating  the  trxists  and  making 
disposition  of  the  income  are  compared,  and 
as  a  result  of  the  comparison  it  is  urged  that 
on  whichever  side  of  the  dividing  line  in 
such  cases  the  one  belongs  the  other  should 
be  held  to  belong  also.  But  the  difficulty 
with  the  argument  is  that  the  decision  in  the 
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Hoyt  Case  was  not  based  solely  upon  the 
language  of  the  will.  It  was  not  held  by 
this  court  that  the  language  creating  the 
trust,  standing  alone,  would  permit  of  a  con- 
struotion  authorizing  the  payment  to  the 
life  tenant  of  all  of  the  income  arising  from 
the  bonds  in  which  the  capital  had  been  in- 
vested by  the  payment  of  a  large  premium. 
What  was  held  was  that  it  was  l^e  duty  of 
the  court  to  ascertain  the  intention  of  the 
testator  in  that  regard,  and  for  that  pur- 
pose the  court,  in  construing  the  language 
employed  in  the  will,  should  consider  all  the 
surrounding  facts  and  circumstances  attend- 
ing the  execution  of  the  will,  and  if,  as  a  re- 
sult of  such  examination,  the  conclusion 
should  be  reached  that  it  was  the  intention 
of  the  testator  that  his  daughter  should  have 
all  the  income  arising  from  the  investment, 
without  allowing  any  abatement  therefrom 
for  the  purpose  of  keeping  intact  the  capital 
of  the  trust  estate,  then  such  construction 
should  be  given  to  the  will,  notwithstanding 
its  phraseology,  in  obedienice  to  that  rule  of 
construction  which,  as  has  often  been  said 
by  this  court,  makes  the  intention  of  the  par- 
ty the  polar  star  of  construction.  Therefore 
at  the  very  outset  of  the  discussion  the 
learned  judge  who  wrote  the  opinion  assert- 
ed the  proposition  that,  in  order  to  ascertain 
the  intention  of  the  testator  in  that  particu- 
lar case,  it  was  necessary  to  go  outside  of 
the  will  and  learn  the  situation  of  the  par- 
ties, the  facts  and  circumstances  surround- 
ing them,  and  the  execution  of  the  will  by 
the  testator,  in  order  to  determine  his  inten- 
tion, and  that  proposition  was  stated  in  these 
words:  "In  order  to  determine  the  ques- 
tion presented  by  this  appeal,  it  is  necessary 
to  consider  the  facts  surrounding  the  execu- 
tion of  the  will."  Then  follows  a  detailed 
account  of  such  facts  and  circumstances, 
among  which  were  that  tne  testator  was  a 
man  of  large  fortune,  estimated  at  from  six 
to  eight  million  dollars,  the  bulk  of  which 
he  bequeathed  to  his  brothers  and  their  chil- 
dren ;  that  he  had  only  one  child,  a  daughter, 
and  for  her  benefit  he  set  apart  $1,250,000, 
to  be  held  in  trust  for  her  benefit  during  life, 
and  after  her  death  the  principal  to  go  to 
the  brothers  and  children  to  whom  the  bulk 
of  th^  estate  had  been  given.  He  appointe<l 
one  of  his  brothers  a  trustee,  who  insisted 
upon  investing  the  money  in  bonds  bringing 
a  large  premium,  and  then  keeping  the  capi- 
tal of  the  estate  intact  out  of  the  income  de- 
rived therefrom.  Aside  from  the  fact  that 
the  will  directed  that  the  life  tenant  should 
receive  "the  interest,  dividends,  and  income 
therefrom,  and  from  each  and  every  part 
thereof,"  the  will  also  expressed  the  desire 
of  the  testator  to  provide  for  her  in  a  "most 
bounteous  and  liberal  manner  as  to  expen- 
diture, and  so  as  to  promote  her  convenience 
and  comfort  and  gratify  her  reasonable  de- 
sires." After  a  careful  analysis  of  the  facts 
outside  of  the  will  that  the  court  deemed  it 
wise  to  consider  in  ascertaining  the  intention 
of  the  testator,  together  with  expressions 
therein  outside  of  the  fourth  clause,  by 
which  the  trust  for  the  benefit  of  the  daugh- 
ter was  created,  and  an  extract  from  the 
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opinion  in  McLouth  v.  Hunt,  154  N.  Y.  179^ 
39  L.  R.  A.  230,  48  N.  E.  548,  asserting  the^ 
principle  that  the  intention  of  the  testator 
IS  to  control,  and  that  such  intention  is  "to 
be  derived  from  the  lan^age  employed  in 
the  creation  of  the  trust,  from  the  relations 
of  the  parties  to  each  other,  their  condition^ 
and  all  the  surrounding  facts  and  circum- 
stances of  the  case,"  tiie  judge  proceeds: 
"In  considering  the  surrounding  facts  and 
circumstances  in  the  case  at  bar,  to  which 
we  have  already  alluded,  it  is  reasonable  to 
infer  that  the  testator  intended  in  this  sole 
provision  for  his  daughter  that  she  should 
receive,  as  he  expresses  it  in  the  fourth  sub- 
division of  the  will,  'the  interest,  dividends, 
and  income  therefrom,  and  from  each  an<^ 
every  part  thereof;*"  and,  thus  reasoning, 
the  conclusion  was  reached  that  while  the 
language  employed  in  the  creation  of  the- 
trust  and  the  paying  over  of  the  income, 
standing  alone,  would  not  admit  of  a  con- 
struction that  it  was  the  intention  of  the- 
testator  to  impose  the  loss  of  premium  upon 
the  remainderman,  nevertheless,  when  con- 
strued in  the  light  of  the  other  provisions  of 
the  will,  together  with  the  condition  of  the- 
parties,  and  the  facts  and  circumstances  sur- 
rounding them,  it  was  necessary  to  hold  that 
it  was  tiie  intention  of  the  testator  to  give 
to  the  life  tenant  all  of  the  income  of  the- 
trust  fund,  no  matter  in  what  securities  it 
should  be  invested.  In  the  surrounding 
facts  and  circumstances  in  this  case,  we  find 
nothing  that  leads  us  to  the  conclusion  that 
the  testator  intended  any  different  treat- 
ment of  the  trust  than  that  which  the  lan- 
guage of  the  clause  creating  it  plainly  indi- 
cates, viz.,  that  the  capitol  of  the  trust 
should  be  kept  intact,  and  that  to  that  end 
an  adequate  proportion  of  the  annual  income- 
should  be  set  apart  to  make  good  the  amount 
paid  in  premiums  in  order  to  secure  a  prop- 
er investment. 

The  referee  made  a  slight  error  in  calcu- 
lation, resulting  in  an  overcharge  of  $146, 
as  the  respondent  concedes.  The  judgment 
should  therefore  he  modified  hy  deducting' 
therefrom  the  stwt  of  $H6  da  of  the  date  of 
its  entry,  and  <i8  thtia  modified  should  he  af' 
firmed,  with  costs  to  the  guardian  ad  liten^ 
against  the  plaintiff,  appellant. 

Ghray,  Haislit,  Landon,  and  Werner^ 

JJ.,  concur. 

O'Brien,  J.,  dissenting: 

The  judgment  in  this  case  has  determined 
that  the  plaintiff,  as  trustee  of  a  testamen- 
tary trust,  has  violated  the  provisions  of  the- 
trust  instrument,  and  thus  is  guilty  of  a 
breach  of  the  trust  committed  to  its  charge 
by  the  testator  and  the  court,  in  that  it  has 
suffered  the  capital  of  the  trust  fund  to  be 
impaired  to  the  extent  of  nearly  $6,000.  I 
think  that  this  conclusion  is  unjust  to  the 
plaintiff,  and  that  the  principle  decided 
must  operate  unjustly  upon  all  trustees  simi- 
larly situated ;  and,  in  the  nature  of  things, 
there  must  be  numerous  trusts  to  which  the 
rule  applies.  The  reasons  upon  which  thi» 
result  is  based  are,  as  I  think,  strained ;  and 
the  argument  in  support  of  it  is  based  upo& 
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theories  and  speculations  that  may  be  cor- 
rect enough  for  an  expert  or  trained  finan- 
cier, but  are  of  very  doubtful  utility  in  the 
practical  affairs  of  life.  The  only  violation 
of  the  trust  that  the  plaintiff  has  been 
charged  with  is  t^at  it  paid  over  to  the  de- 
fendant William  J.  Baker  annually  the  in- 
terest on  the  United  States  bonds  constitut- 
ing the  capital  of  the  trust.  That  is  literally 
the  full  extent*  of  its  offending.  If  in  so  do- 
ing the  trustee  simply  obeyed  the  will  of  the 
testator,  it  ought  to  be  conmiended,  and  not 
punished,  since  that  instrument  was  the 
charter  that  prescribed  the  powers  and  du- 
ties of  the  trustee  and  the  rights  of  the  bene- 
ficiaries. We  must  therefore  examine  that 
instrument,  in  order  to  see  whether  the  claim 
that  the  plaintiff  violated  any  of  its  terms  or 
provisions  has  any  support.  By  the  will  of 
James  Baker,  who  died  in  1876,  a  share  of 
the  estate  was  devised  and  bequeathed  in 
trust  for  the  use  of  his  son,  the  defendant 
William  J.  Baker,  during  his  life,  with  re- 
mainder to  his  children,  who  it  seems  are 
the  infant  defendants  in  this  case.  The 
trustee  was  given  power  to  sell  the  property 
embraced  in  such  share  at  public  or  private 
sale,  and  at  such  time  and  upon  such  terms 
as  he  might  think  best,  and  to  invest  the  pro- 
ceeds in  certain  securities  named,  among 
which  were  goyernment  bonds.  The  testator 
then  directs  the  trustee  "to  collect  and  receive 
the  income,  dividends,  and  profits  thereof, 
and  &pply  the  same  to  the  use  of  my  said 
son,  William,  during  his  natural  life,"  with 
remainder  to  his  children.  It  appears  that 
the  trustee  named  in  the  will  refused  to  act, 
and  that  the  person  appointed  in  his  place 
resigned,  and  that  by  an  order  of  the  court 
made  on  the  4th  of  August,  1882,  the  plain- 
tiff was  appointed  the  trustee  of  the  trust, 
and  there  was  passed  over  to  it  by  the  order 
the  corpus  of  the  fund,  consisting,  with  a 
small  item  of  cash,  of  $50,000,  par  value,  in 
United  States  registered  4  per  cent  bonds, 
and  $31,000,  par  value,  registered  41  per 
cent  bonds.  The  latter  were  to  become  due 
in  1891,  and  the  former  in  1907.  These 
bonds  had  been  purchased  at  a  premium, 
which  amounted  in  all  to  about  $10,000. 
The  plaintiff  in  the  administration  of  the 
trust  paid  to  the  life  beneficiary  the  interest 
collected  on  the  bonds,  and  no  more;  and 
this  is  the  only  act  claimed  to  be  in  violation 
of  its  duty  as  trustee,  or  of  the  terms  of  the 
will  creating  the  trust.  A  government  bond 
is  a  contract  which  imports  a  loan  of  money 
by  an  individual  to  the  government  at  a 
stipulated  rate  of  interest,  payable  at  a  des- 
ignated time  and  place.  The  "income  and 
dividends"  of  such  a  bond  is  generally  sup- 
posed to  be  this  interest.  It  is  entirely  safe 
to  say  that  this  was  the  sense  in  which  the 
testator  used  these  words.  The  words  of  the 
testator  should  be  imderstood  in  their  gen- 
eral and  popular  sense  unless  it  appears  that 
he  used  them  in  some  special  or  restricted 
sense.  When  the  testator  directed  the  crea^ 
tion  of  a  trust  consisting  of  these  bonds,  he 
knew  that  they  could  not  be  purchased  with- 
out payment  of  a  premium,  and  yet  he  di- 
rected the  trustee  to  pay  the  income  and 


dividends  of  the  same  to  his  son.  It  seems 
to  me  that  no  fair  mind  can  entertain  any 
doubt  with  respect  to  the  intention  of  the 
testator  when  he  made  use  of  the  words  "in- 
come and  dividends."  He  intended  that  the 
life  beneficiary,  his  son,  should  be  paid  the 
interest  on  the  bonds.  But  the  decision  in 
this  case  imputes  to  him  quite  another  and 
different  intention,  which  it  is  safe  to  sny 
never  entered  into  his  mind  at  all,  and  that 
is  that  he  intended  to  direct  the  trustee  to 
pay  to  his  son,  not  the  4  per  cent  or  4^  per 
cent  interest  collected  on  the  bonds,  but  3 
per  cent  or  such  other  reduced  rate  of  inter- 
est as  would  enable  him  to  provide  a  sink- 
ing fund  to  make  good  the  premiums  paid 
for  the  bonds  when  they  matured.  To  say 
thai  this  is  what  the  testator  intended  when 
he  gave  the  income  of  the  bonds  to  his  son 
for  life,  and  what  the  trustee  was  bound  to 
know  from  the  use  of  these  words  in  the  will, 
is  to  ignore  entirely  the  natural  and  general 
meaning  of  the  testator's  words,  and  to  give 
to  them  a  meaning  altogether  artificial.  The 
plaintiff  paid  over  the  interest  to  the  sou 
just  as  did  the  prior  trustee  who  formed  the 
trust,  and  it  .seems  that  the  latter  was  dis- 
charged, as  a  good  and  faithful  servant  of 
the  cotirt,  by  the  same  order  that  appointed 
the  plaintiff.  The  la/tter  might  very  well 
suppose  that  it  could  not  be  subjected  to  loss 
and  censure  by  the  court  for  following  a  line 
of  conduct  that  had  been  approved  in  the 
case  of  its  predecessor  in  the  trust. 

The  plainitiff,  in  assuming  the  duties  of 
trustee,  had  the  right  to  rely,  not  only  upon 
the  order  of  the  court  conferring  the  ap- 
pointment, which  was  in  the  nature  of  an 
adjudication  of  the  question  in  the  very  case 
{He  Talmage,  160  N.  Y.  512,  515,  55  N.  E. 
276),  but  upon  the  general  rules  of  law  as 
announced  in  the  decisions  of  this  court. 
It  is  no  part  of  the  functions  of  courts  to 
make  new  laws,  and  theoretically,  at  least, 
they  cannot  and  do  not.  They  simply  decide 
what  the  law  is  and  always  was,  upon  a  giv. 
en  state  of  facts.  Assuming  that  proposi- 
tion to  be  correct,  it  is  clear  that  the  plain- 
tiff, in  paying  the  interest  on  the  bonds  to 
the  life  beneficiary,  violated  no  provision  of 
the  trust  instrument,  but,  on  the  contrary, 
executed  the  will  and  intention  of  the  testa- 
tor according  to  the  law  of  the  land,  as  ex- 
pressed and  defined  in  at  least  two  recent  de- 
cisions of  this  court:  McLouth  v.  Hunt, 
154  N.  Y.  179,  39  L.  R.  A.  230,  48  N.  E.  548; 
Re  Hoyt,  160  N.  Y.  607,  48  L.  R.  A.  126,  55 
N.  E.  282.  In  the  case  last  cited  nearly 
$245,000  of  the  trust  fund  had  been  paid  in 
premiums  upon  bonds,  and  the  life  tenant 
was  a  daughter.  In  the  case  first  cited  the 
life  tenants  were  grandchildren.  In  the  case 
at  bar  the  life  tenant  is  a  son,  and  the  re- 
maindermen his  children.  The  direction  in 
each  of  the  three  wills  to  the  trustees  is  sub- 
stantially the  same.  It  was  to  pay  to  the 
life  tenant  the  income  of  the  bonds  during 
the  term  of  the  trust,  with  remainder  to  oth- 
ers. But  it  was  held  in  both  cases  cited 
that  it  was  the  duty  of  the  trustee  to  pay 
the  full  interest  collected  upon  the  bonds  to 
the  life  tenant;  and  that  is  precisely  what 


M8 


New  York  Coust  of  Appeals. 


Feb., 


the  trustee  has  done  in  the  case  at  bar,  and 
for  which  the  decision  imputes  to  it  a  breach 
of  duty  and  a  violation  of  the  trust.  The 
plaintiff  followed  the  law  as  stated  in  these 
decisions.  If  it  made  a  mistake  in  doing  so, 
it  must  be  because  the  law  as  there  an- 
nounced was  wrong.  An  attempt  has  been 
made  to  draw  some  distinction  between  the 
cases  cited  and  the  one  at  bar,  but  the  argu- 
ment in  that  respect  is  so  attenuated  and 
fanciful  that  I  will  not  undertake  to  state  it. 
In  my  opinion,  there  is  no  distinction  what- 
ever, and  no  inquiring  mind  op^i  to  convic- 
tion will  be  able  to  perceive  or  state  it  in 
such  a  way  as  to  command  assent.  The  de- 
cisions of  this  court,  which  embody,  not  only 
a  rule  of  property,  but  a  rule  of  conduct  for 
the  guidance  of  trustees,  should  not  be 
changed  for  light  or  transient  causes.  The 
notion  that  the  premiums  upon  bonds  should 
be  borne  by  the  life  tenant,  and  not  by  the 
remainderman,  is  not  in  itself  so  clear,  nor 
in  its  operation  so  equitable,  as  to  justify 
a  departure  from  precedents.  The  purchase 
of  government  bonds,  bearing  a  low  rate  of 
interest,  at  a  premium,  ^vas  for  the  benefit 
of  the  remainderman,  rather  than  the  life 
tenant.  The  income  of  the  latter  was  not 
enhanced,  but  the  security  of  the  former  was 
made  stable  and  certain.  In  such  cases  the 
life  tenant  should  receive  the  interest  with- 
out reduction,  unless  the  testator  has  direct- 
ed otherwise  in  his  will. 

But,  quite  independent  of  this  question, 
there  is  another  feature  of  the  case  which 
seems  to  me  to  be  even  more  unjust  to  the 
trustee.  The  trust  is  still  in  operation,  and 
the  action  was  for  an  intermediate  account- 
ing. The  parties  are  the  trustee,  the  life 
tenant,  and  his  two  children,  who  are  enti- 
tled to  the  remainder.  The  action  was  sent 
to  a  referee  to  hear  and  determine.  In  his 
report  the  findings  of  fact  and  conclusions  of 
law  arc  separately  stated.  On  the  trial  the 
plaintiflf's  counsel  requested  the  referee  to 
rule  and  decide  that  the  life  tenant  should 
be  adjudged  liable  to  refund  any  income 
which  has  been  paid  to  him,  and  which 
should  have  been  set  apart  by  the  trustee  as 
a  sinking  fund,  to  be  added  to  the  principal, 
and  that  the  trustee  might  deduct  such  in- 
come improperly  paid  to  the  life  tenant  from 
any  payments  of  income  thereafter  payable 
to  him.  The  referee  refused  to  so  find  or 
decide,  on  the  ground  that  it  was  not  with- 
in the  issues  in  the  action,  and  the  plaintifT 
excepted  to  this  ruling.  I  think  this  ruling 
was  error  for  which  the  judgment  should  be 
reversed.  There  were  really  no  issues  in  the 
case.  All  the  parties  were  before  the  court, 
and  all  prayed  that  an  accounting  be  had. 
The  life  tenant  did  not  allege  in  his  answer 
that  he  had  been  paid  too  much,  nor  did  the 
infant  defendants  all^e  that  their  father 
had  been  paid  more  than  he  was  entitled  to. 
The  question  of  overpayments  to  the  life 
tenant  was  not  raised  by  any  pleading,  but 
by  the  court  without  pleading,  as  it  doubt- 
less might.  But  the  whole  case  was  before 
the  court,  and  it  was  not  embarrassed  by 
any  issues  whatever.  It  had  the  power  to  do 
justice  to  the  trustee  as  well  as  to  the  bene- 
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ficiaries.  If  the  life  tenant  had  been  paid 
too  much,  the  court  had  ample  power  to  or- 
der him  to  restore  the  excess  to  the  trust 
fund,  or  to  permit  tne  trustee  to  deduct  such 
excess  from  any  payments  made  to  him 
thereafter.  The  court  should  not  have  per- 
mitted the  life  tenant  and  the  remainder- 
men, his  two  children,  to  combine  and  take 
from  the  private  property  of  the  trustee 
nearly  $6,000  for  no  other  reason  than  that 
the  latter  made  a  mistake  in  assuming  that 
the  direction  in  the  will  to  pay  income  au- 
thorized it  to  pay  the  full  interest.  The  rul- 
ing of  the  learned  referee  is  not  calculated, 
as  it  seems  to  me,  to  promote  common  hon- 
esty or  commercial  morality  on  the  part  of 
the  beneficiaries  of  a  trust  when  dealing  with 
their  trustee.  The  latter,  beyond  all  ques- 
tion, acted  in  good  faith,  and  the  court  had 
ample  power  to  protect  its  own  ofScer.  If 
there  was  a  mistake,  clearly  the  life  tenant 
was  the  beneficiary  of  it.  He,  as  well  as 
the  trustee,  was  in  the  attitude  of  asking 
the  court  to  do  justice;  and,  unless  I  am 
greatly  mistaken,  the  court  had  full  power 
in  that  respect,  and  should  have  ruled  as  re- 
quested. The  judgment  should,  for  these 
reasons,  be  reversed. 

Cnllen,  J.,  not  sitting. 


City  of  ROCHESTER,  Respt^ 

V, 

Robert  WEST,  Appt. 
(164  N.  Y.  510.) 

1.  Charter  antl&ority  to  license  blll- 
poBtem,  and  prescribe  the  terms  and  condi- 
tions upon  which  any  such  license  shall  be 
granted,  includes  power  to  reflate  the  height 
of  boards  erected  for  the  purpose  of  bill- 
posting,  so  far,  at  least,  as  such  regulation  Is 
necessary  to  the  safety  or  welfare  of  the  in- 
habitants of  the  city  or  persons  passing  along 
the  street. 

2.  lilablllty  for  erecttngr  a  billboard  In 
excesN  of  the  helarbt  authorised  by 
ordinance  is  not  controlled  by  the  fact  that 
no  Injury  has  occurred  by  reason  thereof,  or 
that  it  is  improbable  that  any  such  injury 
will  occur  therefrom. 

3.  An  ordinance  llmitins'  the  helgrht  of 
billboards  to  6  feet  unless  permission  to 
exceed  that  height  Is  expressly  given  by  the 
common  council  Is  not  unreasonable  or  an  un- 
due restraint  of  a  lawful  trade  or  business, 
nor  a  restraint  upon  a  lawful  and  beneficial 
use  of  private  property. 

(November  20,  1900.) 

« 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  the  Monroe  County  Court,  which  in 
turn  affirmed  a  judgment  of  the  Police 
Court  of  Rochester  convicting  defendant  of 
violating  an  ordinance  regulating  the  post- 
ing of  bills.     A /firmed. 

Note. — For  another  case  in  this  series  as  to 
constitutionality  of  ordinance  regulating  the 
erection  of  billboards,  see  Crawford  v.  Topeka 
(Kan.)  20  L.  R.  A.  692. 
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Statement  by  Martin^  J.; 

The  defendant  is  the  local  manager  of  a 
oorporation  known  as  the  "Rochester  Bill- 
posting  Company,"  and  was  arre&ted  April 
30,  1807,  charged  with  the  violation  of  §§  8 
and  9  of  an  ordinance  of  the  city  of  Roches- 
ter entitled  "An  Ordinance  Relating  to  Bill- 
posting  and  Billboards,"  adopted  by  the  com- 
mon council  of  the  city  December  22,  1896. 
Those  sections  are  as  follows : 

"Sec  8.  No  person  shall  hereafter  erect 
any  billboard  more  than  6  feet  in  height 
within  the  city  of  Rochester  without  permis- 
sion of  the  common  council.  Every  appli- 
cant for  permission  to  erect  a  billboard  more 
than  6  feet  in  height  within  said  city  is  re- 
quired to  give  one  week's  notice  in  writing, 
personally  or  by  mail,  of  such  application  to 
Uie  owners,  occupants,  or  agents  of  all 
houses  and  lots  within  a  distance  of  200  feet 
from  where  such  billboard  is  to  be  erected. 
No  such  application  shall  be  considered  by 
the  common  council  without  verified  proof 
of  the  service  of  the  notice  herein  described, 
or  the  written  consent  of  such  owners,  occu- 
pants, or  agente  to  the  erection  of  said  biU- 
bottrd. 

"Sec.  9.  No  fence  or  other  structure  with- 
in said  city  shall  be  used  as  a  billboard  with- 
out the  consent  of  the  common  council. 
The  same  notice  and  proof  required  by  S  8 
of  this  ordinance  shall  be  necessary  to  obtain 
the  consent  of  the  common  council  to  use 
such  fence  or  structure  as  a  billboard." 

Section  10  provides  for  a  fine  in  case  of  a 
violation  of  any  of  the  provisions  of  Ihe  ordi- 
nance. 

It  is  admitted  that  the  defendant  on  April 
26,  1897,  erected  a  billboard  more  than  6 
feet  in  height  on  premises  fronting  on  Lake 
avenue,  between  White  and  Spencer  streets, 
and  back  of  the  street  line,  without  taking 
any  of  the  steps  provided  for  by  the  forego- 
ing ordinance.  It  was  also  conceded  that 
"such  billboard  was  erected  upon  lands 
leased  by  the  said  Rochester  Billposting 
Company,  and  that  such  billboard  was  well 
constructed,  of  new  material,"  and  "that, 
out  of  6.000  posters  put  up  each  wedc  for 
forty  weeks  of  the  year,  not  more  than  400 
would  go  upon  a  billboard  6  feet  high."  The 
case  was  submitted  to  the  police  justice  up- 
on theee  facte,  no  other  testimony  being  tok- 
en, and  on  June  4th  judgment  was  entered 
against  the  defendant  for  the  sum  of  $5.  On 
appeal  the  county  court  affirmed  the  judg- 
ment. The  appellate  division  affirmed  the 
judgment  of  the  county  court,  and  allowed 
an  appeal  to  this  court,  certifying  the  follow- 
ing questions:  "First,  whether  or  not  the 
common  council  of  the  city  of  Rochester  has 
authority,  under  subdivision  21  of  §  40  of  ite 
charter,  to  pass  the  ordinance  under  consid- 
eration in  this  case;  second,  whether  or  not 
the  ordinance  in  question  is  not  an  unrea- 
sonable and  an  imdue  restraint  upon  a  law- 
ful trside  and  business,  and  also  a  restraint 
upon  the  lawful  and  beneficial  use  of  private 
property.** 

3Ar.  John  R.  FanniiiKv  for  appellant : 
The  legislature  has  not  granted  to  the 
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plaintiff's  common  council  the  right  or  au- 
thority to  pass  an  ordinance  regulating  bill- 
boards. 

Penal  stetutes  are  to  be  construed  strict- 
ly, an<i  not  extended  by  implication. 

Bell  V.  Dole,  11  Johns.  173;  Myers  v.  Fos- 
^e?',  6  Cow.  567 ;  Bridgewaier  d  U.  PI,  Road 
Oo,  V.  Robhins,  22  Barb.  662 ;  People  v.  Ro- 
aenherg,  138  N.  Y.  410,  34  N.  E.  285. 

Statutes  which  prescribe  the  manner  in 
which  persons  shall  use  their  private  prop- 
erty, or  restrict  and  regulate  the  disposition 
thereof,  are  against  common  right,  and  must 
be  strictly  construed. 

Ramsey  v.  Gould,  57  Barb.  398 ;  IJeu)  York 
Port  Wardens  v.  Cartwright,  4  Sandf.  236. 

A  stetute  or  municipal  ordinance  in  dero- 
gation of  the  common  law  is  not  to  be  ex- 
tended beyond  the  natural  import  of  its  lan- 
guage, by  construction. 

Hardy  v.  Brooklyn,  7  Abb.  N.  C.  403; 
Dunham  v.  Rochester,  6  Cow.  462;  People  ex 
rel.  Uoifman  v.  Veto  York  Bd.  of  Edu.  143 
N.  Y.  62,  37  N.  E.  637;  Hickok  v.  Platts- 
burgh,  16  Barb.  436;  Halstead  v.  Ifevo  York, 
3  N.  Y.  430;  Greater  New  York  Athletio 
Club  V.  Wurster,  19  Misc.  445,  43  N.  Y. 
Supp.  703. 

The  ordinance  does  not  fix  rules  or  under- 
teke  to  regulate  billboards,  but  commite  to 
the  arbitraiy  will  of  the  plaintiff's  common 
council  the  right  to  grant  to  or  withhold 
from  persons  in  every  way  •equal  and  of 
equal  right,  a  permit  or  consent  to  erect  a 
bill-board. 

Municipal  ordinances  of  such  character 
are  vicious  in  principle,  and  open  the  door 
to  political  vice  and  corruption,  and  have 
been  repeatedly  condemned  by  courte. 

Baltimore  v.  Radecke,  49  Md.  217,  38  Am. 
Rep.  239;  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ot.  Rep.  1064; 
Richmond  v.  Dudley,  129  Ind.  112,  13  L.  R. 
A.  587,  28  N.  E.  312;  Barthet  v.  New  Or- 
leans, 24  Fed.  563 ;  State  v.  Mahner,  43  La. 
Ann.  496,  9  So.  480;  Newton  v.  Belger,  143 
Mass.  598,  10  N.  E.  464;  Bills  v.  Goshen,  117 
Ind.  221,  3  L.  R.  A.  261,  20  N.  E.  115;  Re 
Frazce,  63  Mich*  396,  30  S.  W.  72;  Ander- 
son V.  WeUiriqton,  40  Kan.  173,  2  L.  R.  A. 
110,  19  Pac.  719;  Chicago  v.  Trotter,  136  111. 
430,  26  N.  E.  359. 

Mr.  P.  M.  French,  for  respondent: 

The  charter  of  Rochester  gives  its  coun- 
cil the  right  to  enact  an  ordinance  on  the 
subject  of  billposters  and  billboards. 

The  powers  possessed  by  municipal  corpo- 
rations are  "those  granted  in  express  words, 
those  necessarily  or  fairly  implied  in,  or  in- 
cident to,  the  powers  expressly  granted,  and 
those  essential  to  the  aeclared  objecU  and 
purposes  of  the  corporation, — ^not  simply 
convenient,  but  indispensable." 

Dill.  Mun.  Corp.  4th  ed.  §  89. 

The  ordinance  in  question  is  nothing  more 
than  prescribing  "the  terms  and  con.ditions 
upon  which  any  such  license  shall  be  grant- 
ed," and  "regulating  billposters  and  bill  dis- 
tributors" by  fixing  the  method  in  which 
their  posters  and  advertising  matter  shall  be 
displayed.  The  ordinance  first  provides  for 
'  granting  a  license  for  carrying  on  the  busi- 
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ness,  and  then  provides  that  no  billboard 
more  than  6  feet  in  height  shall  be  erected 
without  further  permission. 

Cronin  v.  People,  82  N.  Y.  318,  37  Am. 
Rep.  564. 

Municipal  ordinances  passed  in  pursuance 
of  authority  from  the  legislature  have  the 
force  of  law,  and  are  as  obligatory  as  if  en- 
acted by  the  legislature  itself. 

Buffalo  V.  2V^<?M7  York,  L.  E.  d  W,  R,  Co. 
152  N.  Y.  276,  46  N.  E.  496. 

The  ordinance  is  valid  because  it  is  a 
proper  exercise  of  the  police  power  and  is 
refl.  soTi  ibl  e 

Dill!  Miin.  Ck>rp.  §  141 ;  Colon  v.  Lisk,  153 
N.  Y.  188,  47  N.  E.  302 ;  Cronin  v.  People, 
82  N.  Y.  318,  37  Am,  Rep.  664;  People  ex 
rel,  Schwab  v.  Grant,  126  N.  Y.  473,  27  N. 
E.  964;  People  ex  reL  Cumisky  v.  Wursier, 
14  App.  Div.  556,  43  N.  Y.  Supp.  1088. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

Whether  this  appeal  should  be  sustained 
depends  wholly  upon  the  validity  or  invalidity 
of  an  ordinance  of  the  plaintiff  which  forbids 
the  erection,  within  its  limits,  of  billboards 
more  than  6  feet  in  height  without  the  con- 
sent of  the  common  council.  By  its  charter 
the  plaintiff  was  authorized  "to  license  and 
r^uiate  billposters  and  bill  distributors  and 
sign  advertising,  and  to  prescribe  the  terms 
and  conditions  upon  which  any  such  license 
shall  be  granted,  and  to  prohibit  all  unli- 
censed persons  from  acting  in  such  capaci- 
ty." Laws  1880,  chap.  14,  §  40,  subd.  21,  as 
amended  by  Laws  1894,  chap.  28,  §  9.  We 
think  this  statute  conferred  upon  the  com- 
mon council  of  the  city  authority  to  regulate 
boards  erected  for  the  purpose  of  bill  post- 
ing, so  far,  at  least,  as  such  regulation  was 
necessary  to  the  safety  or  welfare  of  the  in- 
habitants of  the  city  or  persons  passing 
along  its  streets.  That  is  precisely  what  the 
ordinance  in  question  was  intended  to  ac- 
complish. To  regulate  is  to  govern  by,  or 
subject  to,  certain  rules  or  restrictions.  It 
implies  a  power  of  restriction  and  restraint, 
not  only  as  to  the  manner-  of  conducting  a 
specified  business,  but  also  as  to  the  erection 
in  or  upon  which  the  business  is  to  be  con- 
ducted. Cronin  v.  People,  82  N.  Y.  318,  321, 
87  Am.  Rep.  564. 

Nor  do  we  think  that  the  appellant's  claim 
that  this  statute  was  unauthorized  can  be 
sustained.  It  is  obvious  that  its  purpose 
was  to  allow  the  common  council  to  provide 
for  the  welfare  and  safety  of  the  community 
in  the  municipality  to  which  it  applied.  If 
the  defendant's  authority  to  erect  billboards 
was  wholly  unlimited  as  to  height  and  di- 
mensions, they  might  readily  become  a  con- 
stant and  continuing  danger  to  the  lives  and 
persons  of  those  who  should  pass  along  the 
street  in  proximity  to  them.  That  the  leg- 
islature had  power  to  pass  a  statute  author- 
izing the  city  to  adopt  an  ordinance  which, 
if  enforced,  would  obviate  that  danger,  we 
have  no  doubt.  Nor  was  it  in  conflict  with 
any  provision  of  the  state  or  Federal  Con- 
stitution. The  fact  that  no  injurv  has  oc- 
curred by  reason  of  the  erection  of  the  bill- 
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board  in  quedrtion,  or  that  it  is  improbabl« 
that  any  such  injury  will  occur  therefrom, 
is  not  controlling  upon  the  question  under 
consideration,  'nie  validity  of  a  statute  is 
not  to  be  determined  by  what  has  been  done 
in  any  particular  instance,  but  by  what  may 
be  done  under  it.  Stuart  v.  Paimer,  74  N. 
Y.  183,  30  Am.  Rep.  28;*;  Oilnum  v.  Tucker, 
128  N.  Y.  190,  200,  13  L.  R.  A-  304,  28  N.  E. 
1040. 

It  is  equally  true  that  the  validity  of  a 
statute  or  ordinance  is  not  to  be  determined 
from  its  effect  in  a  particular  case,  but  upon 
its  general  purpose  and  its  efficiency  to  effect 
that  end.  When  a  statute  is  obviously  in- 
tended to  provide  for  the  safety  of  a  com- 
munity, and  an  ordinance  under  it  is  rea- 
sonable and  in  compliance  with  its  purpose, 
both  the  statute  and  the  ordinance  are  law- 
ful, and  must  be  sustained.  Carthage  t. 
Frederick,  122  N.  Y.  268,  10  L.  R.  A.  178,  25 
N.  E.  480;  People  ex  rel.  Oak  BUI  Cemetery 
As8o.  V.  Pratt,  129  N.  Y.  68,  29  N.  E.  7; 
tfew  York  v.  Dry  Dock,  E.  B.  d  B.  R.  Co. 
133  N.  Y.  104,  30  N.  E.  663;  Rochester  v. 
Simpson,  134  N.  Y.  414,  31  N.  E.  871;  Peo- 
ple V.  Havnor,  149  N.  Y.  195,  204,  31  L.  R. 
A.  689,  43  N.  E.  541. 

We  are  of  the  opinion  that  this  ordinance 
is  reasonable;  that  the  l^slature  author* 
ized  its  adoption;  that  the  statute  in  pursu- 
ance of  which  it  was  passed  was  valid;  and, 
consequently,  tnat  the  defendant's  appeal 
cannot  be  sustained. 

It  follows  that  the  judgment  appealed 
from  should  be  affirmed.  The  questions  cer- 
tified to  this  court  are  answered  as  follows: 
( 1 )  The  common  council  of  the  city  of  Roch- 
ester had  authority,  under  its  charter,  to 
pass  the  ordinance  under  consideration.  (2) 
The  ordinance  in  question  is  not  unreasona- 
ble or  an  undue  restraint  of  a  lawful  trade 
or  business,  nor  a  restraint  upon  the  lawful 
and  beneficial  use  of  private  property. 

O'Brien,  Bartlett,  Halght,  Vann, 
and  JjarkdoUf  JJ.,  concur;  Parker,  Ch.  J., 

not  sitting, 


Mary  T.  UPPINGTON,  Appt,, 

17. 

Oity  of  NEW  YORK,  Respt. 
(166  N.  T.  222.) 

1«  A  municipality  ia  not,  In  tlie  con- 
•tmctlon  of  a  server,  obllf^ed  at  its  peril 
to  select  the  best  possible  roate,  or  to  adopt 
the  best  possible  plan,  provided  the  route  se- 
lected and  the  plan  adopted  are  reasonably 
safe. 

2.  A  plan  for  tl&e  conatrnctlon  of  a 
■ewer  !•  not  abo-vrn  to  be  defective  by 
the  fact  that  the  city  engineers  expect  that 
there  will  be  some  injury  to  sidewalks  and 
stoops  from  Its  erection. 

8.  When  a,  city  bavlngr  poTrer  to  eon« 
tract  for  the  conatrnctlon  of  a  acTrer 
enters    Into   a  contract   with   competent 

Note. — As  to  liability  of  city  for  negligent 
construction  of  sewer,  see,  in  this  series,  Nash- 
ville  V.  Comer  (Tenn.)  7  L.  R.  A.  465,  and  note; 
Seymour  y.  Cumokins  (Ind.)  5  L.  R.  A.  126,  and 
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contractor!  doing  an  Independent  business, 
who  agree  to  furnish  the  necessary  materials 
and  labor,  and  make  the  entire  improvement, 
according  to  specifications  prepared  In  ad- 
vance, for  a  lump  sum  or  its  equivalent,  they 
are  independent  contractors. 
4.  The  reservation  by  a  miiiilcipallty'> 
In  letting  a  mewev  contract,  of  the 
rfffht  to  chanflre,  inspect,  and  anper- 
▼iae  to  the  extent  necessary  to  produce  the 
result  intended  by  the  contract,  will  not  ren- 
der It  liable  for  negligence  of  the  independent 
contractor,  which  results  In  injury,  provided 
the  plan  is  reasonably  safe,  the  work  is  law- 
ful, is  not  a  nuisance  when  completed,  and 
there  is  no  interference  therewith  by  munici- 
pal ofDcers. 

(January  S,  1901.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Second  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Kings  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintiff's 
property  by  the  alleged  negligent  construo- 
iion  of  a  sewer  by  defendant.    Affirmed, 


Statement  by  Vann,  J.: 

This  action  was  brought  by  an  abutting 
-owner  upon  Greene  avenue,  in  the  borough 
of  Brooklyn,  to  reoover  damages  alleged  to 
have  been  sustained  from  injuries  to  her 
house  through  the  conetruction  of  a  sewer 
by  means  of  an  open  trenoh  in  said  street. 
Ilie  sewer  is  known  as  a  ''relief  sewer,"  laid 
to  carry  off  surface  water  which  after  heavy 
storms  flooded  a  portion  of  the  dty  quite  re- 
mote from  the  plaintiff's  property.  Upon 
the  trial  there  was  evidenoe  tending  to  show 
that  the  trench  dug  for  the  purpose  of  lay- 
ing the  sewer  caused  the  ground  to  settle 
in  front  of  the  plaintiff's  premises  and  in- 
jured her  house  to  the  extent  of  $1,500,  as 
claimed  by  her,  although  the  jury  upon  the 
first  trial  assessed  her  damages  at  the  sum 
of  $500.  The  verdict  was  set  aside,  how- 
over,  upon  appeal,  and  a  new  trial  was 
granted,  on  the  ground  that  she  had  not 
made  out  a  cause  of  action.  Upon  the  sec- 
ond triaJ,  which  is  now  under  review,  the 
same  facts  appeared,  and  at  the  dose  of  all 
the  evidence  the  trial  judge  directed  a  ver- 
dict for  the  defendant.  Greene  avenue  is  a 
public  street  ZO  feet  wide,  and  35  feet  from 
curb  to  curb.  It  is  well  built  up  with  dwell- 
ings upon  either  side,  ranging  from  2}  to  3^ 
stories  in  height.  The  most  of  the  buildings 
stand  back  ten  feet  from  the  line  of  the 
street,  while  some,  including  that  of  the 
plaintiff,  stand  upon  the  line.  The  soil  un- 
der the  street  is  compact  gravel  and  sand, 
and  contains  bowlders,  some  of  which  are  4 
or  5  feet  in  diameter.  The  depth  of  the  ex- 
cavation in  front  of  the  plaintiff's  premises 
'was  about  35  feet,  the  width  at  the  top  18 


feet,  and  the  sewer  was  10  feet  in  diameter, 
when  measured  inside.  The  entire  length 
of  the  sewer,  including  branches,  was  more 
than  3  miles,  but  for  the  most  of  that  dis- 
tence  the  diameter  ranged  from  5  feet  to  12 
inches,  although  for  a  riart  of  the  way  it  was 
from  12  to  15  feet.  The  work  was  let  to  the 
firm  of  James  J.  Moran  &  Co.,  who  agreed 
to  construct  the  sewer  according  to  the 
specifications,  and  furnish  all  the  materials 
and  labor  required,  for  a  given  sum  per  run- 
ning foot,  varying  with  the  size.  The  meth- 
od of  construction  provided  by  the  specifica- 
tions was  through  an  open  trench,  to  "be 
opened  1  foot  wider  on  each  sride  than  the 
exterior  diameter  of  the  sewer,"  which  was 
to  be  12  feet.  The  sides  of  the  excavation 
were  to  be  ''supported  with  suitable  plank 
and  shoring  whenever  necessary."  The  con- 
tractors were  required  at  their  own  expense 
to  "shore  up,  protect,  restore,  and  make 
good,  as  may  be  necessary,  all  buildings, 
walls,  fences,  or  other  properties  which  may 
be  disturbed  or  injured  during  the  progress 
of  the  work;"  "to  do  everything  necessary 
to  protect,  support,  and  sustain  the  build- 
ings on  both  sides  of  the  street;"  and  were 
to  "be  held  responsible  for  all  damages 
which  may  happen  to  neighboring  proper- 
ties." A  sufficient  quantity  of  timber  and 
plank  was  to  be  kept  constantly  upon  the 
ground  and  used  "as  required  for  bracing 
and  sheathing  the  sides  of  the  excavation." 
Before  breaking  ground  written  notice  of  at 
least  twenty- four  hours  was  to  be  given  to  all 
persons  whose  intereste  might  be  affected  by 
operations  under  the  co^ract.  The  con- 
tractors were  to  promptly  remove  the  sur- 
plus earth,  relay  cross  walks,  replace  broken 
stones,  regrade  and  repave  the  streets  to  the 
extent  required  by  the  work,  and  keep  the 
materials  excavated  so  trimmed  as  to  be  of 
as  little  inconvenience  as  possible  to  the  pub- 
lic and  the  adjoining  tenante.  All  damages 
resulting  to  buildings,  -ete.,  through  the  neg- 
ligence of  the  contractors,  were  to  be  paid  by 
them,  and  they  were  required  to  give  a  bond 
to  indemnify  the  city  against  all  suite 
brought  on  account  of  injuries  susteined 
through  the  construction  of  the  work,  "or 
by  or  on  account  of  any  act  or  omission  of" 
the  contractors  or  their  agente.  In  addition 
to  this,  the  city  was  authorized  to  retein 
enough  money  otherwise  going  to  the  con- 
tractors to  make  good  all  losses  to  third  per- 
sons. The  city  engineer  was  to  "have  the 
right  to  r^ilate  the  excavation,"  and  not 
"more  than  400  feet  of  trench"  was  to  be 
opened  at  one  time  without  his  permission, 
while  the  commissioner  of  dty  works  was 
authorized  to  "change  at  his  discretion  the 
amount  of  all  the  various  kinds  of  work  and 
materials  and  structures."  The  contract- 
ors were  required  to  observe  all  the  ordinan- 
ces of  the  common  coundl  in  relation  to  oV 


•note;  Bulsrer  v.  Eden  (Me.)  9  L.  R.  A.  205, 
and  Hughes  v.  Auburn  (N.  Y.)  46  L.  R.  A.  636. 
For  other  cases  In  this  series  as  to  liability 
for  acts  of  Independent  contractors  generally, 
see  St.  Louis.  I,  M.  &  8.  R.  Co.  v.  Yonly  (Ark.) 
-9  L.  R.  A.  604.  and  note;  Leavltt  v.  Bangor  & 
A.  R.  Co.  (Me.)  36  L.  R.  A.  882;  Berg  v.  Par- 
sons (N.  Y.)  41  L.  R.  A.  801;  Norfolk  ft  W.  R. 
63L.R.A. 


(^>.  V.  Stevens  (Va.)  46  L.  R.  A.  367 ;  Sanford 
V.  Fawtucket  Street  R.  Co.  (R.  I.)  83  L.  R.  A. 
664 ;  Smith  v.  Benick  (Md.)  42  L.  R.  A.  277 ; 
and  Boomer  v.  Wilbur  (Mass.)  53  L.  R.  A.  172. 
For  exceptions  to  the  rule  that  a  master  Is 
not  liable  for  the  acts  of  an  independent  con- 
tractor, see  Peerless  lifg.  Co.  v.  Bagley  (Mich.) 
ante,  285,  and  footnote  thereto. 
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Btructing  the  streets,  and  "in  all  cases  of 
rock-blasting  the  blast"  was  "to  be  careful- 
ly covered  with  heavy  timber,  according  to 
the  ordinances  of  the  common  council"  relat- 
ing to  the  subject,  "which  ordinances  shall 
be  strictly  observed."  If  any  person  em- 
ployed by  the  contractor  should  "appear  to 
the  engineer  to  be  incompetent  or  disorder- 
ly," he  was  to  be  discharged,  and  not  em- 
ployed again  without  permission.  The  en- 
gineer, with  the  consent  of  the  commission- 
er, had  power  "to  vaiy,  extend,  or  diminish 
the  quantity  of  work  during  its  progress 
without  vitiating  the  contract."  It  was  al- 
so provided  that  "all  explanations  and  di- 
rections necessary  to  the  carrying  out  and 
completing  satisfactorily  the  different  de- 
scriptions of  work  contemplated  and  provid- 
ed for  under  this  contract  will  be  given  by 
said  engineer."  The  city  had  the  right  to 
inspect  the  work  and  materials  to  see  that 
they  corresponded  with  the  specifications. 
Any  materials  or  implements  brought  upon 
the  ground  which  the  engineer  "should 
deem  to  be  of  improper  description  or  im- 
proper to  be  used  in  the  work"  were  to  be 
removed  forthwith.  The  contractors  were 
to  have  charge  of  and  be  responsible  for  the 
entire  line  of  work  until  its  completion  and 
acceptance,  and  were  not  to  be  paid  for  any 
part  thereof  until  the  whole  sewer  was  fin- 
ished. The  specifications  contained  nmny 
provisions  relating  to  details  of  the  work 
that  are  usually  found  in  municipal  con- 
tracts for  the  building  of  sewers.  The 
plaintiff's  lot,  as  descril^  in  her  deed,  be- 
gins at  a  fixed  point  "on  the  southerly  side 
of  Green*'-  avenue,"  and  the  third  course  runs 
"to  the  southerly  side  of  Greene  avenue,  and 
thence"  by  the  fourth  course  "westerly  along 
Greene  avenue  to  the  place  of  beginning." 
The  house  on  said  lot  consisted  of  three  stor- 
ies and  a  basement,  and  cost  $9,300.  Fur- 
ther facts  are  stated  in  the  opinion. 

Mefisrs,  James  Troy  and  Thonias  H. 
Troy,  for  appellant: 

In  constructing  a  sewer  on  Greene  avenue 
the  contractors  were  the  agents  and  serv- 
ants of  the  city. 

The  contract  reserves  to  the  city  the  right 
of  inspection  to  see  that  the  work  ^nd  mate- 
rials correspond  to  the  specifications.  It 
also  provides  that  all  work  shall  be  done 
in  accordance  with  all  the  directions  of  the 
engineer,  and  the  commissioner  reserves  to 
himself  the  right  to  change,  at  his  discre- 
tion, the  amount  of  all  the  various  kinds  of 
work  and  materials  and  structures. 

If  the  city  had  the  right  to  control  the 
manner  of  doing  any  of  the  work,  although 
contractors  were  otherwise  independent,  it 
is  liable  for  negligence  to  that  extent. 

Htorrs  v.  Vtica,  17  N.  Y.  104,  72  Am.  Dec. 
467 ;  Goldschmid  v.  Veto  York,  14  App.  Div. 
135,  43  N.  Y.  Supp.  447. 

llie  tramway  was  a  nuisance  which  caused 
or  contributed  to  the  injury,  and  was 
wrongfully  permitted  and  maintained  by  the 
city  to  lessen  the  expense,  re^rdless  of  the 
rights  or  convenience  of  the  public  and  abut- 
tinpf  owners. 
53  L.  R.  A. 


I  People  ew  rel.  Bentley  v.  New  York,  18- 
Ahb.  N.  C.  123;  Wells  v.  Brooklyn,  9  App. 
JMv.  61,  41  N.  Y.  Supp.  143;  Seicell  v.  Co- 
hoe/t,  7 Si  N.  Y.  45,  31  Am.  Rep.  418;  Rehherg- 
V.  yew  York,  91  N.  Y.  137,  43  Am.  Rep.  657 ; 
Kunz  V.  Troy,  104  N.  Y.  344,  58  Am.  Rep. 
508,  10  N.  E.  442;  Hume  v.  New  York,  74 
N.  Y.  264 ;  Hpeir  v.  Brooklyn,  139  N.  Y.  6,. 
21  L.  R.  A.  641,  34  N.  E.  727,  45  N.  Y.  S. 
R.  261,  18  N.  Y.  Supp.  170,  46  N.  Y.  S.  R. 
561,  19  N.  Y.  Supp.  665;  Milbum  v.  Fowler^ 
27  Hun,  568. 

The  general  rule  exempting  an  employer 
from  liability  for  the  negligence  of  an  inde- 
pendent oonlractor  does  not  apply  where  the 
contract  requires  the  performance  of  work 
intrinsically  dangerous,  however  skilfully 
performed. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  1029-1031; 
White  V.  Veto  York,  15  App.  Div.  443,  44  N. 
Y.  Supp.  454;  Goldaohmid  v.  New  York,  14 
App.  Div.  135,  43  N".  Y.  Supp.  447;  Weber 
V.  Buffalo  H,  Co.  20  App.  Div.  292,  47  N.  Y. 
Supp.  7. 

The  city  is  liable  for  negligence  in  mere 
supervision  and  inspection  when  reserved^ 
and  injury  results. 

Conrad  v.  Ithaca,  16  N.  Y.  158;  Albrecht 
V.  Queens  County,  84  Hun,  400,  32  N.  Y. 
Supp.  473;   Uutson  v.  New  York,  9  N.  Y. 

163,  59  Am.  Dec.  526;  Goldachmid  v.  New 
York,  14  App.  Div.  135,  43  N.  Y.  Supp.  447 ; 
White  V.  New  York,  15  App.  Div.  440,  44  N. 
Y.  Supp.  454. 

Injuries  occasioned  by  negligence  involve 
liability  to  the  full  extent  thereof. 

Milbum  V.  Fowler,  27  Hun,  568 ;  Finegan 
V.  Eckcrson,  32  App.  Div.  233,  52  N.  Y. 
Supp.  993,  26  Misc.  574,  57  N.  Y.  Supp. 
605. 

The  owners  in  fee  of  land  abutting  on  & 
public  street  have  a  right  to  the  lateral  sup- 
port afforded  to  their  property  by  the  high- 
way as  constructed  aooordinAf  to  law,  and 
to  the  soil  thereof,  subject  only  to  the  right 
of  the  corporation  to  interfere  with  tiie  same 
for  the  necessary  purposes  of  the  street,  but 
not  otherwise,  ana,  so  far  ae  it  may  not  be 
disturbed,  the  right  exists. 

Milbum  V.  Fowler,  27  Hun,  668 ;  Lahr  v. 
Mctropolita/n  Elev,  R,  Co,  104  N.  Y.  268,  10 
N.  E.  528;  Deering  v.  Riley,  38  App.  Div. 

164,  56  N.  Y.  Supp.  704;  Finegan  v.  Ecker- 
son,  32  App.  Div.  233,  52  N.  Y.  Supp.  993, 

26  Misc.  574,  57  N.  Y.  Supp.  605;  Reining 
V.  New  York,  L.  d  W,  R.  Co,  128  N.  Y.  157. 
14  L.  R.  A.  133,  23  N.  E.  640. 

Mr.  Ctoorse  Winsate  also  for  appel- 
lant 

Messrs.  William  J.  Carr  and  R.  Percy 
Chittenden,  with  Mr,  John  Whalen,  for 
respondent : 

Public  officers  lawfully  employed  in  mak- 
ing public  improvements,  and  corporations- 
engaged  in  the  performance  of  work  of  a 
public  nature  authorized  by  law,  are  not  lia- 
ble for  consequential  damages  occasioned  by 
it  to  others  unless  caused  by  misconduct^ 
negligence,  or  unskilful ness. 

AtvHiter  V.  Canandaigua,  124  N.  Y.  602, 

27  N.  E.  385 ;  RadcUff  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec.  357;  Bellinger  v.  New  Yorh 
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O,  R.  Co,  23  N.  y.  42;  Moyer  v.  HJew  York 
O.  d  H.  R,  R.  Co.  88  N.  Y.  351 ;  Uline  v.  New 
York  (7.  dc  If.  R.  R.  Co.  101  N.  Y.  98,  53  Am. 
Rep.  123,  note,  4  N.  £.  536;  Booth  y.  Rome, 
W.  <£.  0.  Terminal  R.  Co.  140  N.  Y.  270,  24 
L.  R.  A.  lO*^,  35  N.  £.  592;  i^n^ei  v.  Eureka 
Club,  137  N.  Y.  103,  32  N.  E.  1062;  Benner 
V.  AtUmtic  Dredging  Co.  134  N.  Y.  156,  17 
L.  R.  A.  220,  31  N.  E.  328;  2  Dill.  Mun. 
Corp.  §  991;  Quinoy  v.  Jones,  76  111.  231,  20 
Am.  Rep.  243;  Hall  y.  Bristol,  L.  R.  2  C.  P. 
322;  Northern  Transp.  Co.  v.  Chicago,  99 
U.  S.  G35,  25  L.  ed.  336. 

There  is  no  evidence  of  negligence  in  the 
adoption  of  plans  for  the  sewer,  and  there  is 
no  evidence  of  negligence  on  the  part  of  the 
contractor  in  the  conduct  of  the  work,  for 
the  jury. 

Fvaley  y.  Bull,  163  N.  Y.  402,  57  N.  E. 
631. 

The  city  was  not  liable  for  its  contractor's 
negligence,  -  because  the  work  was  not  neces- 
sarily dangerous,  and  the  contractor  was  in- 
deoendent. 

Engel  v.  Eureka  Club,  137  N.  Y.  104,  32 
N.  E.  1052;  Goldschmid  y.  New  York,  14 
App.  Diy.  138,  43  N.  Y.  Supp.  447. 

It  is  seldom  that  an  improvement,  though 
executed  in  the  most  careful  manner,  does 
noit  cause  injury  to  someone;  and  it  is  ex- 
tremely difficult  at  times  to  separate  inju- 
ries which  are  consequential  from  those  for 
which  an  action  will  be  pei'mitted  upon  the 
ground  of  negligence. 

Tiedeman,  Mun.  Corp.  S  329;  Northern 
Transp.  Co.  y.  Chicago,  99  U.  S.  635,  25  L. 
ed.  336. 

The  construction  of  this  sewer  in  the  man- 
ner planned  was  a  work  lawful  in  itself,  and 
not  a  case  where  defendant  contracted  for 
work  to  be  done  which  would  necessarily 
produce  the  injuries  to  the  plaintiff's  prop- 
erty complained  of. 

McCafferty  y.  Bpuyten  Duyvil  d  P.  M.  R. 
Co.  61  N.  Y.  178.  19  Am.  Rep.  267 ;  Hexamer 
y.  Webb,  101  N.  Y.  384,  54  Am.  Rep.  703,  4 
N.  E.  755;  Herrington  y.  Lansingbwrgh,  110 
N.  Y.  148,  17  N.  E.  728. 

The  right  to  yary  the  work,  and  an  obli- 
gation on  the  part  of  the  contractor  to  dis- 
charge any  of  his  workmen  who  appear  to 
the  engineer  "incompetent  or  disorderly," 
or  the  fact  that  the  work  must  be  done  to 
the  satisfaction  or  under  the  direction  of  a 
certain  specified  municipal  officer,  are  not 
enough  to  create  the  relation  of  principal 
and  a^ent  between  the  city  and  the  con- 
tractor. 

Kelly  y.  New  York,  11  N.  Y.  432;  Pack  y. 
Noin  York,  8  N.  Y.  222 ;  Erie  y .  Caulkins,  85 
Pa.  247,  27  Am.  Rep.  642;  Samuelson  v. 
Cleveland  Iron  Mm.  Co.  49  Mich.  164,  43 
*Am.  Rep.  456,  13  N.  W.  499;  Blumb  y.  Kan- 
sas, 84  Mo.  112,  54  Am.  Rep.  87;  Cuif  v. 
Newark  d  N.  Y.  R.  Co.  35  N.  J.  L.  17,  10 
Am.  Rep.  205 ;  Charlock  y.  Freel,  125  N.  Y. 
357,  26  N.  E.  262. 

Vanny  J.,  delivered  the  opinion  of  the 
court: 

When  a  municipal  corporation  has  gener- 
al authority  by  statute  to  make  a  public  im- 
53  L.  R.  A. 


provement  in  a  public  street  which  does  not 
involve  direct  encroachment  upon  private 
property,  it  is  not  liable  for  consequential 
damages  unless  they  are  caused  by  negli- 
gence, misconduct,  or  want  of  skill  on  the 
part  of  its  servants  or  agents.  Atwater  v. 
Canandaigua,  124  N.  Y.  602,  27  N.  E.  385 ; 
Radcliff  v.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357;  Northern  Transp.  Co.  v.  Chicaqo, 
99  U.  S.  635,  25  L.  ed.  336;  2  Dill.  Mun. 
Corp.  §  1029;  Shearm.  &  Redf.  Neg.  §  272. 
In  such  cases  the  corporation  is  the  agent  of 
the  state,  and  acts  done  in  the  proper  exer- 
cise of  governmental  powers  do  not  make 
such  agent  liable  at  common  law,  even  if 
they  indirectly  affect,  but  do  not  directly 
invade,  private  property.  If  the  work  is 
unlawful,  the  injury  wilful,  or  tlie  damages 
are  owing  to  the  failure  of  the  proper  au- 
thorities to  exercise  due  care  or  skill,  there 
is  no  exemption  from  liability,  even  when 
the  undertaking  is  wholly  for  the  benefit  of 
the  public.  Ttte  relief  sewer  which  is  the 
subject  of  this  controversy  was  lawful,  be- 
cause it  was  built  wholly  in  a  public  street, 
without  encroaching  upon  private  property, 
and  was  duly  authorized  by  statute.  Such 
damages  as  were  inflicted  upon  abutting 
property  were  an  indirect  result  of  the  work, 
and  were  not  caused  by  wilful  misconduct. 
The  controlling  question  is  whether  they 
were  owing  to  the  omission  of  some  munici- 
pal duty,  or,  in  other  words,  whether  the 
city,  through  its  representatives,  was  guilty 
of  negligence,  which  includes  want  of  skill 
whenever  the  exercise  of  skill  is  required  by 
law.  This  question,  for  convenience,  may 
be  resolved  into  the  following  subordinate 
questions:  (1)  Whether  the  defendant  was 
negligent  in  selecting  an  improper  route  or 
adopting  an  improper  plan  for  the  construc- 
tion of  the  sewer;  (2)  whether  James  J. 
Moran  &  Co.  were  "independent  contract- 
ors," as  that  phrase  is  known  in  law;  (3) 
whether  said  contractors,  if  not  independent, 
were  negligent  in  executing  the  work. 

The  city  was  not  obliged,  at  its  peril,  to- 
select  the  best  possible  route  or  to  adopt 
the  best  possible  plan,  provided  the  route 
{^elected  and  the  plan  adopted  were  reason- 
ably safe.  While  the  statute  which  con- 
ferred the  power  did  not  provide  that  this 
particular  sewer  should  be  built  in  any  par- 
ticular street,  it  was  without  limitation,  and 
hence  the  city  had  control  of  the  method  of 
making  the  improvement.  The  route  and 
plan  adopted  promoted  the  interest  of  the 
public,  but  two  experts  called  by  the  plain- 
tiff testified,  in  view  of  what  had  happened, 
and  not  in  anticipation  of  what  might  hap- 
pen, that  construction  by  means  of  a  tunnel 
would  have  caused  less  settling  of  the- 
ground  and  less  danger  to  abutting  property 
than  construction  by  an  open  trench.  The 
city  employed  engineers  conceded  to  be  com- 
petent, who,  after  long  and  careful  study  of 
the  subject,  recommended  the  route  and  plan 
finally  determined  upon.  That  the  route 
thus  selected  was  a  proper  one,  according  to- 
the  evidence,  does  not  admit  .of  discussion. 
The  city  was  bound  to  exercise  due  care  to- 
see  that  the  plan  decided  upon  was  reasona- 
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hlj  safe,  but  its  "righte  were  Buperior  to 
those  of  persons  engaged  in  work  private  in 
character."  Attoater  v.  Carumdaigua,  124 
N.  Y.  C02,  27  N.  E.  386.  The  plan  adopted 
had  been  in  general  use  for  yeairs.  It  was 
carefully  prepared  toprotect  both  public  and 
private  interests.  The  tunnel  plaD>  while 
safer  in  most  respects,  is  dangerous  to  some 
extent,  as  well  as  more  expensive.  It  causes 
less  settling  of  the  ground  and  prevents  in- 
terference with  travel,  but  inspection  is  more 
diflicult,  and  inferior  work  lees  apt  to  be  dis- 
covered. It  was  not  in  general  use,  for  al- 
most all  sewers  in  this  country,  at  the  time 
the  plan  was  adopted,  were  laid  in  open  cuts. 
"The  tunnel  is  the  exception,  not  the  rule." 
There  are  three  methods  of  tunneling,  known 
as  the  timber,  shield,  and  pilot  systems. 
One  of  the  plaintiff's  experts  condemned  the 
timber  method  as  dangerous  at  the  place  in 
question,  and  testified  that  the  pilot  system 
was  the  best,  although  he  had  never  seen  it 
in  operation.  The  other  expert  sworn  for 
the  plaintiff  also  preferred  the  pilot  system, 
but  said  that  he  had  never  used  it,  and  that 
it  was  of  recent  origin.  Even  by  the  pilot 
system  there  are  int^nrals  of  time  when  por- 
tions of  the  earth  above  are  unsupported 
before  the  sustaining  plates  are  put  in,  and, 
while  the  interval  is  short,  subsidence  of  the 
soil  may  take  place  before  the  support  is  ad- 
justed. Engineering  conditions  required  the 
sewer  to  be  placed  about  35  feet  beneath  the 
.  surface  of  the  street  in  front  of  the  plaintiff's 
property,  which  left  insufficient  lateral  pres- 
sure of  the  soil  to  prevent  undue  veiiiical 
pressure  upon  the  work  of  excavating  a  tun- 
nel. A  sewer  only  10  feet  in  diameter  can- 
not be  conveniently  built  by  means  of  a  tun- 
nel, owin«f  to  the  lack  of  room  for  workmen, 
and  the  city  had  never  used  that  method  un- 
der the  circumstances  named.  The  incon- 
venience of  building  a  sewer  but  10  feet  wide 
by  the  tunnel  method  was  illustrated  by  ac- 
tual experience  on  the  work  in  question,  as 
it  was  necessary,  for  a  part  of  the  way,  to 
tunnel  under  a  hill  80  feet  high ;  yet  the  con- 
tractor testified  that  he  asked  and  obtained 
permission  from  the  city  authorities  to  make 
a  sewer  12  feet  in  width,  without  additional 
charge,  although  the  contract  called  for  one 
only  10  feet  wide.  Even  that  tunnel,  at 
that  depth,  caused  some  damage  to  abutting 
property,  and  it  cost  $58  more  per  running 
foot  than  where  a  cut  was  made.  Further- 
more, there  was  a  sewer  in  actual  usci  12 
feet  below  the  surface  of  the  street,  whiqh, 
in  case  of  leakage,  might  fiood  the  tunnel 
and  make  it  dangerous  to  adjacent  property 
through  settling  of  the  moist  soil.  The  city 
wished  to  remove  that  sewer  from  the  street 
altogether,  which  would  have  been  impossi- 
ble except  by  the  trench  system.  The  pres- 
ence of  lM>wlders  in  the  soil  made  the  tunnel 
plan  less  feasible  than  it  otherwise  would 
have  been.  The  experience  of  the  city  was 
against  it.  No  expert  expressly  condemned 
the  plan  adopted,  and  a  large  majority,  in- 
cluding those  of  the  highest  standing  and 
gratest  experience,  preferred  it.  The  speci- 
fications made  cajrcful  provision  to  protect 
the  property  of  abutting  owners  by  shoring, 
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sheathing,  and  otherwise,  as  well  as  to  com- 
pel the  contractors  to  luake  good  any  loss 
that  might  happen. 

The  fact  that  the  engineers  of  the  city  ex- 
pected there  would  be  some  damage  to  side- 
walks and  stoops  before  they  adopted  ths 
plan  does  not  show  that  it  was  defective,  be- 
cause some  damage  would  have  resisted 
from  any  plan.  Consequential  damages, 
more  or  less  serious,  naturally  result  from 
making  extensive  improvements  in  a  public 
street  occupied  with  dwellings  standing  upon 
either  side.  The  city,  however,  is  not  liable 
therefor  at  common  law,  so  long  as  they  are 
confined  to  consequences  that  are  the  neces- 
sary and  usual  result  of  the  proper  exercise 
of  the  power  to  make  the  improvement.  A 
change  of  grade  may  leave  some  houses  too 
high  and  others  too  low,  either  to  look  well 
or  to  be  conveniently  used  with  reference  to 
the  street;  yet,  even  if  the  change  is  such 
as  to  endanger  their  stability,  the  city  is  not 
responsible  at  common  law,  although  the 
subject  has  been  regulated  by  statute  to  some 
extent  in  certain  cities.  BadcUff.v,  Brook- 
lyn, 4  N.  Y.  195,  53  Am.  Dec.  357.  As  was 
said  in  Attcater  v.  Canandaigu€L,  124  N.  Y. 
602,  27  N.  E.  385,  which  is  an  instructive 
case:  ''Serious  injury  to  property  may  be 
occasioned  by  the  lawful  exercise  of  powers 
of  public  character  pursuant  to  law,  and  if 
the  work  is  carefully  and  skilfully  per- 
formed the  consequences  may  be  damnum 
absque  injuria  when  the  legislature  has  pro- 
vided  for  no  compensation.  In  such  case  the 
protection  of  the  owner  of  property  not  tak- 
en or  appropriated,  which  may  be  subjected 
to  hazard  or  injury,  is  in  the  care  and  skill 
to  be  observed  by  those  engaged  in  the  exe- 
cution of  the  work.  If  they  fail  to  da  that 
they  are  liable  for  the  consequences  of  such 
failure."  We  think  the  evidence  before  us, 
even  with  every  permissible  inference  drawn 
in  favor  of  the  plaintiff,  would  not  permit 
a  jiny  to  find  that  the  plan  of  construction 
was  not  reasonably  safe.  While  som^  facts 
bearing  on  the  principal  question  were  in 
controversy,  the  uncontradicted  evidence, 
when  considered  in  connection  with  those 
facts,  assuming  them  to  be  found  according 
to  the  plaintiff's  theory,  left  no  question  of 
fact  as  to  the  reasonable  safety  of  the  plan. 

When  a  municipal  corporation  furnishes 
its  own  materials,  and  makes  a  public  im- 
provement through  agents  selected  by  itself, 
with  power  to  discharge  them  at  will,  and  to 
direct  them  as  to  details  of  the  work,  they 
are  its  servants,  and  the  master  who  selects 
and  controls  them  is  liable  for  their  negli- 
gence. They  are,  so  to  speak,  the  hands  and 
arms  of  the  city,  to  do  its  will,  as  the  hands 
and  arms  of  a  man  do  his  will.  When,  how- 
ever, the  city  has  power  to  let  the  work,  and 
it  enters  into  contract  with  competent  con- 
tractors, doing  an  independent  business,  who 
agree  to  furnish  the  necessary  materials  and 
\SboT  and  make  the  entire  improvement,  ac- 
cording to  specifications  prepared  in  ad- 
vance, for  a  lump  sum,  or  its  equivalent,  they 
are  not  the  servants  or  agents  of  the  city, 
but  are  independent  contractors;  and  the 
city  is  not  liable  for  their  negligence,  even 
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wh^ii  it  reserves  the  right  to  change,  inspect, 
^nd  supervise  to  the  extent  necessary  to  pro- 
duce tlie  result  intended  by  the  contract  pro- 
vide the  plan  is  reasonably  safe,  the  work 
is  lawful,  is  not  a  nuisance  when  completed, 
and  there  is  no  interference  therewith  by 
municipal  officers,  which  results  in  injury. 
Hcrg  V.  Parsons,  156  N.  Y.  109,*  41  L.  R.  A. 
391,  50  N.  E.  957 ;  Engel  v.  Eureka  Club,  137 
N.  Y.  100,  32  N.  E.  1052 ;  Butler  v.  Towru- 
send,  120  N.  Y.  105,  26  N.  E.  1017;  Chcwlook 
V.  Fred,  125  N.  Y.  357,  26  N.  E.  202;  Her- 
rington  v.  Lansinghurgh,  110  N.  Y.  145,  17 
N.  E.  728;   Ferguson  v.  Hiibhell,  97  N.  Y. 
507,  49  Am.  Rep.  544;  Pierrepont  v.  Love- 
less, 72  N.  Y.  211;  Kelly  v.  N&w  York,  11 
N.  Y.  432 ;  Pack  v.  New  York,  8  N.  Y.  222 ; 
Blake  V.  Ferris,  5  N.  Y.  48,  65  Am.  Dec.  304; 
Reedie  v,  London  d  N,  W.  R.  Co,  4  Exch. 
244;  Overton  v.  Freemwn,  21  L.  J.  C.  P.  N. 
S.  52.     Independence  of  oontrol  in  employ- 
ing workmen  and  in  selecting  the  means  of 
doing  the  work  is  the  test  usually  applied 
"by  courts  to  determine  whether  the  contract- 
or is  independent  or  not.    James  J.  Moran 
•&  Co.,  as  competent  contractors,  undertook 
ikhe   independent   business   of   building  the 
«ewer  in  question  with  their  own  materials 
a.nd  their  own  men;  for,  by  specific  agree- 
ment, they  were  to  furnish  both.    They  rep- 
resented the  will  of  the  defendant  as  to  the 
result  of  the  work,  but  not  as  to  the  means 
of  doing  it.    The  men,  the  machinery,  and 
the  details  were  all  under  their  oontrol.  The 
-city  could  not  employ  workmen  for  them, 
Qor  direct  the  workmen  employed  by  them. 
It  could  not  select  the  tools  and  appliances 
to  be  used,  nor  require  them  to  be  used  in 
any   particular   way  or  at  any  particular 
time.    The  will  of  t^e  contractors,  not  of  the 
■city,    controlled   in    these   respects.     While 
•certain  municipal  officers  could  require  the 
contractors  to  discharge  incompetent  work- 
men, that  did  not  make  the  workmen  not  dis- 
charged the  servants  of  the  city,  nor  empow- 
er it  to  fill  the  places  of  those  discharged 
with  men  of  its  own  selection.     Stipulations 
to  secure  faithful  compliance  with  the  speci- 
fications on  the  part  of  the  contractors  do 
not  make  them  servants  of  the  city,  as  was 
held  in  Kelly  v.  New  York,  11  N.  Y.  432, 
where  the  contract  contained  the  following 
clause:     *'The  whole  work  to  be  done  under 
the  direction  and  to  the  entire  satisfaction 
of  the  commissioner  of  repairs  and  supplies, 
the  superintendent  of  roads,  and  the  survey- 
or having  charge  of  the  work."     The  con- 
tractor in  that  case  also  "agreed  to  do  the 
work,  to  take  all  necessary  precautions  for 
the  prevention  of  accidents  or  injuries  to 
persons  or  property,  and  to  indemnify  the 
corporation  against  all  loss  or  damage  by 
reason  of  any  neglect  or  unskilfulness  in  its 
performance."  The  court  said:  "The  clause 
in  question  clearly  gave  to  the  corporation 
no  po^ver  to  control  the  contractor  in  the 
choice  of  his  servants.    That  he  might  make 
his  own  selection  of  workmen  will  not  be 
denied.    This  right  of  selection  lies  at  the 
foundation  of  the  responsibility  of  a  master 
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or  principal  for  the  acts  of  his  servant  or 
agent.     ...    As  a  general  rule,  certain- 
ly, no  one  can  be  held  responsible  as  prin- 
cipal who  has  not  the  right  to  choose  the 
agent    from    whose   act    the    injury    flows. 
.     .     .     The  object  of  the  clause  relied  upon 
was  not  to  give  to  the  commissioner  of  re- 
pairs and  the  other  officer  named  the  right 
to  interfere  with  the  workmen  and  direct 
them  in  detail  how  they  should  proceed,  but 
to  enable  them  to  see  that  every  portion  of 
the  work  was  satisfactorily  completed.     It 
authorized  them  to  prescribe  what  was  to 
be  done,  but  not  how  it  was  to  be  done,  nor 
who  should  do  it."     So,  in  Pack  v.  New  York, 
8  N.  Y.  222,  the  contract  provided  that  the 
work  was  to  be  done  according  to  certain 
specifications,  and  the  contractor  also  agieed 
to  "conform  the  work  to  such  further  direc- 
tions as  should  be  given  by  the  street  com- 
missioner and  one  of  the  city  surveyors;" 
yet  it  was  held  that  this  was  "nothing  more 
than  a  stipulation  for  a  change  of  the  speci- 
fication of  the  work,  as  stated  in  the  con- 
tract, at  fixed  prices  provided  therein.     It 
does  not,  as  the  court  below  held,  make  Riley 
the  immediate  servant  of  the  defendants,  or 
give  to  them  any  control  over  him  as  to  the 
manner  or  otherwise  in  which  he  should  con- 
duct the  blasting."    See  also  Clio/rlock  v. 
Frenl,  125  N.  Y.  367,  26  N.  E.  262,  where  the 
city  reserved  the  right  to  "vary,  extend,  or 
diminish  the  quantity  of  work  during  its 
progress,"  and  authorized  the  engineer  to 
fix  the  price  of  all  work  not  included  in  the 
contract.    As    was    said    by    the    learned 
appellate  division,  the  "supervisory  powers 
related  to   the  character  odf  the  work  per- 
formed for  the  then  city  of  Brooklyn,  and 
not  to  the  relations  of  the  contractors  with 
third  persons."     [41  App.  Div.  376,  58  N.  Y. 
Sujjp.  535.]     Those  relations  were  not  inter- 
fered with  by  the  city,  which,  however,  mad« 
careful  provision  for  the  protection  of  abut- 
ting property  by  shoring  it  up,  sheathing  the 
trench,  and  the  like,  but  leaving  to  the  con- 
tractors full  control  of  the  means  and  meth. 
od  of  doing  it.    While  the  contract  provided 
that  it  should  be  done,  it  did  not  provide  how 
it  should  be  done.     "To  make  the  city  liable, 
it  must  have  the  power  to  direct  and  control 
the  manner  of  performing  the  very  work  in 
which  the  carelessness  occurred."     Yogel  v. 
New  York,  92  N.  Y.  10,  18,  44  Am.  Rep.  349. 
James  J.  Moran  &  CJo.  were  not  servants  em- 
ployed in  the  business  of  a  roaster,  and  sub- 
ject to  his  control  as  to  all  parts  of  the  work, 
but  were  independent  contractors,  engaged 
in  making  an  entire  improvement,  free  from 
control  as  to  the  manner  of  performance,  al- 
though subject  to  instructions  as  to  results. 
The  plan  was  reasonably  safe,  the  work  was 
lawful,  was  not  interfered  with  by  the  city 
to  the  injury  of  the  plaintiff,  and  was  not  a 
nuisance   when    performed.     We   think   the 
city  was  liable  neither  for  the  negligence  of 
the  contractors  nor  that  of  their  agents  or 
servants.    The  contractors  were,  of  course, 
liable  for  their  own  negligence,  but  the  con- 
clusion already  reached  makes  it  unoeoes- 
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&ary  to  consider  that  subject  upon  this  ap- 
peal. 

The  judgment  should  he  affirmed,  v?ith 
costs. 

Parker,  Oh.  J.,  and  O'Brien,  Bartlett, 
Halght,  Martin,  and  Landon,  JJ.,  con- 
cur. 


Charles  J.  RUSSELL,  Reapt., 

V. 

James  E.  BRIGGS,  Impleaded,  etc,  Appt, 

(165  N.  Y.  600.) 

Performance  of  nervlces,  aueb  aa  aaper- 
intencllniff  repuira  on  a  bntldinff,  pro- 
curing tenants,  and  collecting  rents,  is  not 
sufficient  to  entitle  one  to  specific  performance 
of  an  oral  promise,  in  consideration  of  sucli 
services,  to  convey  an  interest  In  the  land  for 
which  the  property  shall  be  exchanged,  the 
contract  being  void  under  the  statute  of 
frauds. 

{Parker,  Oh,  J,,  and  Haight  and  Landon,  J  J., 

dissent.) 

(February  6,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  modify- 
ing and  affirming  a  judgment  of  the 
Niagara  County  Equity  Term  in  an  action 
brought  to  compel  specific  performance  of 
an  agreement  to  convey  real  estate.  Be- 
versed,  . 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hnbbell  Sc  MoGuire,  for  ap- 
pellant : 

The  contract  was  one  which  the  court 
could  not  legally  enforce  by  directing  spe- 
cific performance,  because  it  was  void. 

The  verbal  contract  upon  which  this  ac- 
tion is  based  is  in  terms,  plainly  and  un- 
equivocally, both  a  contract  "creating, 
granting,  assigning,  or  declaring  an  estate 
or  interest  in  lands/'  and  also  a  ''contract 
for  the  sale  of  lands,  or  an  interest  in  lands." 

The  effect  of  the  provision  (statute  of 
frauds),  as  expounded  and  applied,  is  to 
render  imavailing  to  the  parties,  as  the 
ground  of  a  claim,  any  contract,  in  whatever 
shape  it  may  be  put,  by  which  either  of  them 
is  to  part  with  any  interest  in  real  estate. 

Browne,  Stat.  Fr.  3d  ed.  p.  268;  Burling- 
ame  v.  Burlingame,  7  Cow.  92;  King  v. 
Broicn,  2  Hill,  485. 

Such  contracts  as  the  one  found  to  have 
been  made  in  this  case  have  uniformly  been 
held  to  be  void  under  the  statute  in  ques- 
tion. 

Lisk  V.  Sherman,  25  Barb.  433;  Henning 
V.  Miller,  83  Hun,  403,  31  N.  Y.  Supp.  878; 

Note. — For  other  cases  in  this  series  as~to 
specific  performance  of  oral  contract  to  convey 
land,  see  Graves  v.  Goldthwait  (Mass.)  10  L.  R. 
A.  763 ;  Boggs  v.  Bodlcin  (W.  Va.)  6  L.  R.  A. 
245,  and  note:  Frame  v.  Frame  (W.  Va.)  5  L. 
R.  A.  323;  Bryson  v.  McShane  (W.  Va.)  49  L.  R. 
A.  527 :  and  Clancy  v.  Flusky  (111.)  62  L.  R.  A. 
277. 
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Van  Vallccnhurg  v.  Croffut,  15  Hun,  147;. 
Devinney  v.  Corey,  1  Silv.  Sup.  Ct.  148,  5 
K  Y.  Supp.  289,  Affirmed  in  127  N.  Y.  i\oor 
28  N.  E.  254;  Gooding  v.  Brown,  35  Hun,. 
148;  Slevin  v.  Wallace,  64  Hun,  288,  19  N, 
Y.  Supp.  87,  Affirmed  in  144  N.  Y.  635,  39 
N.  E.  494. 

The  only  performance  on  plaintiff's  part 
w^as  the  payment  of  the  alleged  considera- 
tion. Payment  of  the  consideration  is  not 
such  performance  as  will  talce  the  case  out 
of  the  operation  of  the  statute. 

Cooley  V.  Lohdell,  153  N.  Y.  596,  47  N.  E. 
783;  Devinney  v,  Corey,  1  Silv.  Sup.  Ct. 
148,  5  N.  Y.  Supp.  289,  Affirmed  in  127  N. 
Y.  655,  28  N.  E.  254;  Miller  v.  Ball,  64  N. 
Y.  291;  Ladd  v.  Stevenson,  43  Hun,  541,. 
Affirmed  in  112  N.  Y.  333,  19  N.  E.  842. 

Mr.  Jndson  A.  Gibson,  for  respondent: 

The  contract  or  agreement  made  between 
Briggs  and  Russell,  as  found  by  the  trial 
court,  is  not  within  the  statute  of  frauds. 

Sandford  v.  N orris,  4  Abb.  App.  Dec  144;. 
Dodge  v.  Wellman,  1  Abb.  App.  Dec.  512; 
Bahcock  v.  Read,  99  N.  Y.  609,  1  N.  E.  141 ; 
Traphagen  v.  Burt,  67  N.  Y.  30;  Ostrander 
v.  Snyder,  73  Hun,  378,  26  N.  Y.  Supp.  263,. 
Affirmed  in  148  N.  Y.  757,  43  N.  E.  988 ; 
Chester  v.  Dicker  son,  54  N.  Y.  1,  13  Am. 
Rep.  550;  Getty  v.  Devlin,  54  N.  Y.  403; 
Bissell  V.  Han^ngton,  18  Hun,  81 ;  Johannes 
V.  Martia/n,  22  App.  Div.  561,  48  N.  Y.  Supp. 
102;  Todd  V.  Weber,  95  N.  Y.  181,  47  Am. 
Rep.  20;  Young  v.  Overhaugh,  145  N.  Y.. 
158,  39  N.  E.  712;  Sprague  v.  Cochran,  144 
N.  Y.  104,  38  N.  E.  1000. 

There  was  such  a  performance  of  the  con- 
tract or  agreement  made  between  Russell 
and  Briggs  on  the  part  of  Mr.  Russell,  the- 
promisee,  that,  even  if  the  contract,  not  be- 
ing in  writing,  was  originally  within  the 
statute,  it  was  taken  out  of  its  effect,  and 
is  enforceable  by  a  court  of  equity  in  the> 
nature  of  specific  performance. 

Equity  will  not  permit  the  statute  of 
frauds  to  be  made  an  instrument  of  fraud. 

Canda  v.  Totten,  157  N.  Y.  281,  51  N.  E. 
989;  Ryan  v.  Dow,  34.  N.  Y.  307,  90  Am. 
Dec.  696;  Lowry  v.  Tew,  3  Barb.  Cli.  407; 
1  Beach,  Modern  Eq.  Jur.  §  84. 

The  plaintiff  left  his  real-estate  business,, 
and  moved  his  office  upon  the  property  of 
the  defendant,  and  gave  his  time  and  ex- 
perience in  refitting  and  remodeling  the 
property  and  assisting  in  its  sale,  fully  per- 
forming, on  his  part,  the  contract. 

Pom.  Spec.  Perf.  §  30;  Story,  Eq.  Jur.  5 
769;  Kincaid  v.  Kincaid,  85  Hun,  141,  35t 
N.  Y.  Supp.  476,  Affirmed  in  157  N.  Y.  715^ 
53  N.  E.  1126;  Pawling  v.  Pawling,  86  Hun, 
502,  33  N.  Y.  Supp.  780,  Affirmed  in  150  N. 
Y.  574,  44  N.  E.  1127;  Jeremiah  v.  Pitcher, 
26  App.  Div.  402,  49  N.  Y.  Supp.  788; 
Rhodes  v.  Rhodes,  3  Sandf.  Ch.  279;  Cooper 
V.  Monroe,  77  Hun,  1,  28  N.  Y.  Supp.  222; 
8  Am.  &  Eng.  Enc.  Law,  p.  737 ;  Wetmore  v. 
White,  2  Cai.  Cas.  109,  2  Am.  Dec.  323; 
Malins  v.  Brown,  4  N.  Y.  403 ;  Ryan  v.  DoXy 
34  N.  Y.  307,  90  Am.  Dec.  696;  Lohdell  ▼. 
Lohdell,  36  N.  Y.  327;  Parsell  v.  Stryker^ 
41  N.  Y.  480;  Freeman  v.  Freeman,  43  N.  Y. 
34,  3  Am.  Rep.  657;  Miller  v.  Ball,  64  N. 
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Y.  286;  Whtchell  ▼.  Winohell,  100  N.  Y. 
139,  2  N.  E.  897;  Young  v.  Overbaugh,  146 
N.  Y.  168,  39  N.  E.  712;  Smith  v.  Smith, 
61  Hun,  164,  4  N.  Y.  Supp.  669;  Kenyon  v. 
Youleuj  53  Hun,  591,  6  N.  Y.  Supp.  784; 
{Jodine  v.  ICtrfd,  64  Hun,  585,  19  N.  Y.  Supp. 
335;  Brennan  v.  Brennany  50  N.  Y.  S.  R- 
260,  21  N.  Y.  Supp.  195;  Dunckel  v. 
Dunckel,  141  N.  Y.  427,  36  N.  E.  405;  Styles 
V.  ^Zwmc,  61  N.  Y.  S.  R.  131,  30  N.  Y.  Supp. 
409 ;  Ijotcry  v.  Tcu?,  3  Barb.  Ch.  407. 

A  suit  in  equity  may  be  maintained  to 
compel  a  specific  performance  of  a  contract 
to  convey  or  enforce  a  claim  against  real 
property,  although  the  plaintiff  has  another 
and  adequate  remedy  at  law  upon  Uie  agree- 
ment. 

Baumann  v.  Pinckney,  118  N.  Y.  612,  23 
N.  E.  916;  Beach,  Modem  Eq.  Jur.  |  597; 
Brovcn  V.  ffa/f,  5  Paige,  235,  28  Am.  Dec. 
425 ;  Crary  v.  Smith,  2  N.  Y.  60. 

A  defendant  can  only  raise  the  objection 
•of  an  adequate  remedy  at  law  by  setting 
forth  the  same  in  his  answer. 

Mentz  V.  Coo  A;,  108  N.  Y.  504,  15  N.  E. 
541;  Ostrander  v.  Weber,  114  N.  Y.  95,  21 
N.  E.  112;  Baumann  v.  Pinckney,  118  N.  Y. 
604,  23  N.  E.  916;  Beach,  Modem  Eq.  Jur. 
i  13. 

The  granting  of  relief  by  way  of  specific 
performance  of  a  verbal  contract  for  an  in- 
terest in  real  property  is  in  the  discretion 
of  the  equity  trial  court,  and  where  it  is 
granted  without  violating  any  fixed  rule  of 
equity  the  discretion  is  not  reviewable  in 
the  court  of  appeals. 

Dunckel  v.  Dunckel,.  141  N.  Y.  427,  36  N. 
E.  405;  Dyker  Meadow  Land  &  Improv,  Co, 
V.  Cook,  159  N.  Y.  6,  63  N.  E.  690;  Miles  v. 
Dover  Furnace  Iron  Co.  125  N.  Y.  294,  26  N. 
E.  261. 

Cnllen,  J.,  delivered  the  opinion  of  the 
-court : 

This  action  was  brought  to  compel  the  de- 
fendant to  convey  to  the  plaintiff  a  certain 
interest  in  real  estate  in  Niagara  county,  or, 
in  default  thereof,  to  pay  the  plaintiff  the 
sum  of  $5,000  in  money  in  specific  perform- 
ance of  an  oral  contract,  by  which  the  de- 
fendant agreed  to  compensate  the  plaintiff 
for  certain  services  rendered  by  the  latter. 
The  answer  of  the  defendant  put  in  issue 
the  alleged  contract  and  pleaded  the  statute 
of  frauds.  The  court  at  special  term  found 
that  the  plaintiff  rendered  services  to  the 
defendant,  who  was  the  owner  of  the  Brack- 
ett  House,  in  the  city  of  Rochester,  as  a 
real-estate  agent  in  superintending  exten- 
sive alterations  and  repairs  in  the  building 
on  said  premises,  and  procuring  tenants 
therefor,  and  collecting  the  rents  of  the 
«ame ;  and  that,  in  consideration  of  said  serv- 
ices already  rendered,  and  the  agreement 
of  the  plaintiff  to  continue  the  same,  and 
to  assist  in  endeavoring  to  find  a  purchaser 
for  said  property,  the  defendant  agreed  oral- 
ly that  "whenever  the  said  Brackett  House 
property  should  be  sold  or  disposed  of, 
whether  through  the  instrumentality  of  said 
Russell  or  otherwise,  he  would  pay  to  the 
said  plaintiff,  Charles  J.  Russell,  the  sum 
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of  five  thousand  dollars  ($5,000)  in  full 
payment  for  the  services  which  had  there- 
tofore and  which  should  thereafter  be  ren- 
dered by  the  said  Russell  in  and  concerning 
the  said  Brackett  House  property;  and  it 
was  further  agreed  by  the  said  Briggs  that, 
in  C9  He  the  consideration  for  the  said  Brack- 
ett House  building  above  the  mortgage  en- 
cumbrance should  be  cash,  then  the  said  sum 
of  five  thousand  dollars  ($5,000)  should  be 
paid  to  the  said  Russell  by  the  said  Briggs 
in  cash,  but,  if  the  consideration  therefor 
should  be  land,  then  the  said  Russell  should 
be  entitled  therein  at  the  same  time  to  such 
a  portion  thereof  as  five  thousand  dollars 
($5,000)  should  bear  to  its  value.''  It  was 
further  found  that  the  plaintiff  performed 
the  terms  of  the  agreement  on  his  part; 
that  the  defendant  exchanged  the  Brackett 
House  property  for  certain  real  estate  in 
Niagara  county;  that  the  plaintiff  demanded 
of  defendant  the  payment  of  the  sum  of 
$5,000,  or  that  he  convey  to  him  (plaintiff) 
an  interest  in  the  land  for  which  the  Brack- 
ett House  was  exchanged  equal  in  value  to 
the  sura  of  $5,000;  and  that  the  defendant 
refused  to  comply  with  said  demand.  The 
court  thereupon  decreed  that  the  defendant 
convey  to  the  plaintiff  one  hundred  and 
twenty-three  undivided  one-thousandth 
parts  of  the  real  estate  obtained  by  the 
former  in  exchange  for  the  Brackett  House, 
the  court  having  found  that  such  interest 
was  worth  the  sum  of  $5,000.  The  appel- 
late division,  for  reasons  to  which  it  is  un- 
necessary to  refer,  reduced  the  plaintiff's 
interest  to  ViWr  parts,  and  affirmed 
the  decree  below  as  modified. 

The  only  question  presented  on  this  ap-  ' 
peal  is  the  objection  of  the  appellant  that 
the  contract,  so  far  as  it  provided  for  a 
transfer  of  land  in  payment  of  the  plain- 
tiff's services,  was  void  under  the  statute  of 
frauds,  and  that  the  performance  by  the 
plaintiff  was  insufficient  to  authorize  the 
court  to  decree  specific  performance  by  the 
defendant  under  the  exception  of  the  statute 
that  "nothing  in  this  title  contained  shall 
be  construed  to  abridge  the  powers  of 
courts  of  equity  to  compel  the  specific  per- 
formance of  agreements  in  cases  of  part 
performance  of  such  agreements."  2  Rev. 
Stat.  1st  ed.  p.  135,  §  10.  It  is  true  that 
this  is  a  contract  for  the  rendition  of  serv- 
ices, but  it  is  clear  that,  so  far  as  it  has 
been  enforced  by  the  courts  below,  it  is 
equally  a  contract  for  the  sale  of  lands,  or 
an  interest  in  lands.  Every  executory  con- 
tract must  have  a  consideration,  and,  unless 
it  is  given  in  advance,  the  consideration  of 
such  contracts  is  the  reciprocal  covenants  of 
the  parties.  It  makes  no  difference  which 
covenant  is  first  specified  in  the  contract. 
An  agreement  to  render  services,  and  in  con- 
sideration therefor  to  convey  lands,  is  ex- 
actly the  same  agreement  as  one  to  sell 
lands  and  to  pay  therefor  in  services.  No 
partnership  between  the  parties  was  created, 
for  the  plaintiff  was  not  to  share  in  any 
profit  or  loss  that  might  be  incurred  on  the 
sale  of  the  Brackett  House  property;  nor 
can  the  sale  of  that  property  be  considered 
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as  creating  a  fund  in  which  the  plaintiff  was 
entitled  to  share.     He  was  not  to  receive 
any  aliquot  proportion  of  or  interest  in  that 
which  the  defendant  might  realize  on  the 
disposition  of  the  property,  but  the  specific 
sum  of  $5,000  in  money,  if  the  property  was 
sold  for  money,  or  in  land,  if  the  property 
was  exchanged;   which  the  complaint  and 
findings  allege  that    the   defendant    agreed 
to   pay  him.    We   are   therefore   relegated 
to   the   question    as   to   the   sufiicieney    of 
the  plaintiff's    performance    to    bring    the 
case  within    the    exception  of    the    statute 
quoted.    Though    this    exception     is   broad 
in  its  terms,  the   class   of   cases   in   which 
a    court    of    equity    will    decree    the    spe- 
cific performance  of  a  contract  void  by  the 
statute  of  frauds,  and  the  class  in  which  it 
will  refuse  such  relief,  have  long  been  set- 
tled by  authority  in  this  state  and  by  the 
decisions  in  our  sister  states  and  in  Eng- 
land.   The  general  rule  is  that  "the  payment 
of  the  consideration  alone  in  a  case  where 
its  recovery  in.  an  action  at  law  would  fully 
indemnify  the  party  paying  would  not  be  a 
sufiicient  part  performance"  within  the  stat- 
ute.   Miller   v.    Ball,  64    N.    Y.    286.    See 
Odell  v.  MontroaSy  68  N.  Y.  499;   Winchell 
V.  WincheU,  100  N.   Y.    159,  2   N.    E.  897; 
Dunokel  v.  Dunckel,  141  N.  Y.  427,  36  N. 
E.  405;  Oooley  v.  Lohdell,  163  N.  Y.  596,  47 
N.  E.  783.    In  some  of  these  cases  it  was 
held  that  specific  performance  might  be  de- 
creed, so  it  may  be  said  that  the  assertion 
in  those  cases  of  this  rule  was  merely  dic- 
tum.   Not  so,  however,  of  the  cases  from  68 
N.  Y.  and  163  N.  Y.,  47  N.  E.,  respectively. 
In.  these  cases  the  determination  of  the  ques- 
tion discussed  was  necessary  to  the  decisions 
rendered  in  the  cases,  and  those  decisions 
proceeded  on  the  rule  declared.    In  the  lat- 
ter case  Judge  Vann  wrote:     "The  payment 
of  the  consideration  alone  is  not  enough, 
although  learned  judges  differ  as  to  the  rea- 
son for   the   rule.     .     .     .    The   more   gen- 
erally accepted,  and,  on  the  whole,  more  sat- 
isfactory, reason,  however,  is  that,  as  the 
purchase  money  can  be  recovered  back  in  an 
action  at  law,  and  the  parties  thus  restored 
to  their  original  position,  the  party  paying 
is  not  injured,  no  fraud  is  perpetrated  upon 
him  by  refusal  to  convey,  and  there  is  no 
occasion  for  a  resort  to  equity.    But,  what- 
ever may  be  the  reason  for  the  rule,  as  said 
by  a  recent  author,  'by  an  unbroken  current 
of  authorities  running  through  many  years 
it  is  settled  too  firmly  for  question  that  pay- 
ment, even  to  the  whole  amount  of  the  pur- 
chase money,  is  not  to  be  deemed  such  part 
performance  as  to  justify  a  court  of  equity 
in  enforcing   the   contract.'    Browne,  Stat. 
Fr.  §  461."    "A  verbal   agreement    for   an 
exchange  of  lands,  we  have  seen  in  a  former 
chapter,  was  not  binding;  and  the  same  is 
undoubtedly  true  when  the  price  of  the  pro- 
posed conveyance  is  to  consist  of  labor  or 
services  of  any  kind,  or,  generally,  of  what- 
ever the  law  would  regard  as  a  good  consid- 
eration."   Id.,  §  271.  In  Devinney  v.  Corey ^ 
1  Silv.  Sup.  Ct.  148,  5  N.  Y.  Supp.  289,  which 
was  an  action  for  specific  performance  of  an 
oral  agreement  to  convey  land,  the  oonsid- 
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eration  of  which   was   services  rendered,  % 
specific     performance     was    denied.    Judge 
Dmght,  writing  for  the  general  term  of  the- 
fifth  department,  said:     "Indeed,  we  think, 
there  has  been  no  case  in  this  state  in  which 
specific  performance  of  such  a  contract  has- 
been  decreed  on  the  ground  of  part  perform- 
ance when  entry  into  possession  has  not  con- 
stituted a  leading  feature  of  the  part  per- 
formance relied  upon."    This  case  was  af- 
firmed by  the  second  division  of  this  court, 
without  opinion  in  De  Vinney  v.  Oorey,  127 
N.  Y.  056,  28  N.  E.  254.     The  result  of  our 
own  research  amons  the  decided  cases  is  the* 
same  as  that    reached    by    Judge    Dwight. 
While  there  might  arise  a  case  in  which  the 
services  were  of  so  singular  character,  and* 
the  relation  of  the  parties  so  peculiar,  that 
an  action  at  law  for  the  value  of  the  serv- 
ices would  not  compensate    the   party,  no< 
such  case  is  now  before  us.    There  would 
seem  no  difliculty  in  the  plaintiff's  establish- 
ing the  value  of  the  services,  and  under  the- 
complaint  herein  recovering  it  in  this  action. 
In  Canda  v.  Toiien,  167  N.  Y.  281,  61  N. 
E.  989,  this  court  made  no  innovation  upon 
the  law  as  it  had  previously  obtained  in  this 
state.     The  decision  was  well  within  the  ad- 
judicated cases.    It  was  not  a  case  resting 
on  payment  of  the  consideration  alone,  but 
the  plaintiff  had  paid  taxes,  insurance,  and 
interest  on  mortgages,  and  had  received  the- 
rents  collected  from  the  property.    She  was 
practically  in  possession  through  her  ten- 
ants, and  this  performance  of  the  agreement 
and  acceptance  thereof  by  the  defendant  was- 
held  to  take  the  case  out  of  the  statute. 

Ths  jvdgment  a/ppealed  from  should  he 
reversed,  and  a  new  trial  granted;  costs  to- 
abide  the  final  award  of  costs. 

Gray,  O'Brien,  and  Werner,  JJ.,  con* 
cur. 

Parker,  Ch.  J.,  dissenting: 

The  counsel  for  the  respondent  urges  that 
the  agreement  underlying  this  controversy 
is  not  in  contravention  of  the  statute  of 
frauds,  and  cites  a  number  of  authorities 
that  he  insists  fully  support  his  position.  As 
I  am  of  opinion,  however,  that  the  plaintiff's 
judgnfent  should  in  any  event  be  sustained,. 
I  shall  assume  in  the  discussion  of  the  first 
proposition  (but  for  the  purpose  of  argu- 
ment only)  that  the  agreement  is  repugnant 
to  the  statute  of  frauds.  But  it  by  no- 
means  follows  that  because  of  such  fact  this- 
judgment  is  not  abundantly  supported;  for 
it  has  long  been  a  favorite  head  of  equity 
jurisprudence  to  grant  relief  by  way  of 
specific  performance  to  parties  to  an  agree- 
ment who  have  performed  in  part,  the  rea- 
son being  that  otherwise  one  party  might 
be  enablcMi  to  practise  a  fraud  upon  the  <%h- 
er,  and  thus  it  would  sometimes  happen 
that  a  statute  intended  to  prevent  fraud 
would  operate  to  secure  to  the  dishonorable* 
party  to  an  oral  contract  the  fruits  of  fraud. 
In  Story,  Eq.  Jur.,  at  §  769,  it  is  said:  "In 
the  next  place,  courts  of  equity  will  enforce- 
a  specific  performance  of  a  contract  within 
the  statute  where  the  parol  agreement  has^ 
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been  partly  carried  into  execution.  The 
distinct  ground  upon  which  courts  of  equity 
interfere  in  cases  of  this  sort  is  that  other- 
wise one  party  would  be  able  to  practise  a 
fraud  upon  the  other,  and  it  could  never  be 
the  intention  of  the  statute  to  enable  any 
party  to  commit  such  a  fraud  with  impun- 
ity. Indeed,  fraud  in  all  cases  constitutes 
an  answer  to  the  most  solemn  acts  and  con- 
veyances, and  the  objects  of  the  statute  are 
promoted,  instead  of  being  obstructed,  by 
such  a  jurisdiction  for  discovery  and  relief. 
And  where  one  party  has  executed  his  part 
of  the  agreement  in  the  confidence  that  the 
other  pai'ty  would  do  the  same,  it  is  obvious 
that,  if  the  latter  should  refuse,  it  would  be 
a  fraud  upon  the  former  to  suffer  this  re- 
fusal to  work  to  his  prejudice."  While  in 
Pom.  Spec.  Perf.,  at  §  30,  it  is  stated  that 
'*hy  far  the  most  numerous  and  important 
apecies  of  contract  contained  in  this  class 
are  those  which,  being  void  at  law,  under 
the  statute  of  .frauds,  nave  been  part  per- 
formed by  the  plaintiff,  and  will  therefore 
be  wholly  executed  in  specie  at  his  suit,  and 
for  his  benefit,  by  courts  of  equity.  The 
theory  upon  w&ich  equity  proceeds  in  ad- 
ministering its  specific  remedy  in  such  cases 
is  that,  the  defendant  having  permitted  the 
plaintiff  to  treat  the  agreement  as  binding 
and  to  do  positive  acts  based  upon  such  as- 
sumption, it  would  be  a  fraud  in  him  to 
repudiate  his  undertaking,  and  to  set  up  the 
statute  as  an  obstacle  in  the  way  of  its 
completion.  The  doctrine  is  most  frequent- 
ly applied  to  contracts  for  the  sale  of  land 
which  have  been  part  performed  by  the  pur- 
chaser. .  .  ."  Browne,  in  his  work  on 
the  Statute  of  Frauds,  preliminarily  to  a 
discussion  of  the  cases  with  a  view  of  ascer- 
taining when  courts  of  equity  will  enforce 
the  performance  of  contracts  that  are  in 
terms  repugnant  to  the  statute,  says:  "The 
correct  view  appears  to  be  that  equity  will 
at  all  times  lend  its  aid  to  defeat  a  fraud 
notwithstanding  the  statute  of  frauds;  and 
upon  this  simple  ground  it  is  believed  that 
the  many  decisions  in  equity,  which  it  is 
now  our  duty  to  examine,  will  be  found 
substantially  to  rest."     Section  438. 

Viner  claims  that  the  first  case  in  which 
any  equitable  exception  to  the  statute  of 
frauds  appears  occurred  in  Lord  Notting- 
ham's time,  and  arose  out  of  a  verbal  agree- 
ment for  an  absolute  conveyance  of  land  and 
for  a  defeasance  to  be  executed  by  the  gran- 
tee, who,  having  obtained  the  conveyance, 
refused  to  execute  the  defeasance,  and  in- 
voked to  his  aid  the  statute  of  frauds;  but 
his  plea  was  overruled,  and  he  required  to 
execute  a  defeasance  accordi^  to  his  agree- 
ment. 5  Viner,  Abr.  523.  From  that  day 
to  this,  courts  of  equity  have  wisely,  because 
in  the  interest  of  justice,  exercised  this 
power,  until  at  last  a  great  variety  of  oral 
contracts  that  have  been  so  far  performed  as 
to  make  their  successful  repudiation  work 
wrong  to  one  set  of  the  parties,  have  been 
adjudged  to  be  within  the  protecting  arm 
of  equity.  Occasionally  the  strictly  legal, 
as  distinguished  from  the  broader  equitable, 
view  has  been  taken  of  oases  so  near  to  the 
63L.R.A. 


border  line  separating  contracts  that  will 
be  enforced  by  equity  from  tliose  to  which 
it  refuses  its  aid,  as  to  make  it  doubtful 
whether  their  proper  place  was  not  on  the 
other  side  of  the  line;  and  in  all  pioneer 
cases  the  party  perpetrating  a  fraud  in  re- 
liance upon  the  protection  of  the  statute  has 
tried  to  persuade  the  court  that,  as  no  case 
precisely  like  it  can  be  found  in  which  equity 
has  granted  relief,  the  letter  of  the  statute, 
rather  than  the  principles  of  equity,  should 
prevail  in  its  disposition.  Despite,  how- 
ever, this  ever-recurring  contention,  the  num- 
ber of  cases  of  specific  performance  has 
multiplied  in  every  jurisdiction  where  the 
principles  of  our  equity  jurisprudence  have 
sway.  That  it  has  frequently  occurred  that 
the  exercise  of  this  jurisdiction  by  courts  of 
equity  has  proved  of  great  value  in  the  ad- 
ministration of  justice  is  not  only  known  of 
all  men,  but  it  has  been  expressly  recognized 
by  legislative  enactment.  The  language  of 
the  title  of  the  Revised  Statutes  relating  to 
fraudulent  conv^ances  and  contracts  relat- 
ing to  lands  is,  "Nothing  in  this  title  con- 
tained shall  be  construed  to  abridge  the  pow- 
ers of  courts  of  equity  to  compel  the  specific 
performance  of  agreements  in  cases  of  part 
performance  of  such  agreements."  2  Rev. 
Stat.  1st  ed.  p.  135,  §  10.  In  declaring  its 
intention  not  to  interfere  with  this  well- 
recognized  head  of  equity,  the  legislature 
most  strongly  manifested  its  approbation  of 
those  decrees  of  equity  requiring  perform- 
ance notwithstanding  the  statute,  where 
the  situation  of  the  parties  had  been  so  far 
changed  by  the  action  of  one  or  both  under 
an  agreement  as  to  result  in  injury  to  the 
one  and  an  unmerited  benefit  to  the  other, 
imless  relieved  from  the  statute.  The  doc- 
trine has  been  invoked  and  applied  in  many 
interesting  cases  in  our  jurisdiction,  from 
among  which  the  following  are  taken: 
Malina  v.  Brou>tif  4  N.  Y.  403 ;  Ryan  v.  Dox, 
34  N.  Y.  307,  90  Am.  Dec.  696;  Lohdell  v. 
Lohdell,  36  N.  Y.  327;  Paraell  v.  Stryker, 
41  N.  Y.  480;  Freeman  v.  Freeman,  43  N. 
Y.  34,  3  Am.  Rep.  657 ;  MiUer  v.  Ball,  64  N. 
Y.  286;  Winohell  v.  Winchell,  100  N.  Y. 
159,  2  N.  E.  897;  Dunckel  v.  Dunckel,  141 
N.  Y.  427,  36  N.  E.  406;  Young  v.  Over- 
haugh,  145  N.  Y.  158,  39  N.  E.  712;  Canda 
V.  Totien,  157  N.  Y.  281,  61  N.  E.  989.  But 
in  other  jurisdictions,  and  in  at  least  one 
case  in  this  state  {Odell  v.  Montross,  68  N. 
Y.  499),  it  has  been  held  that  even  full  pay- 
ment of  the  consideration  for  the  purchase 
of  land,  in  pursuance  of  an  agreement  repugn 
nant  to  the  statute  of  frauds,  may  not  en- 
title the  party  making  such  payment  to  spe- 
cific performance.  And  the  doctrine  has 
been  asserted  in  at  least  four  other  cases 
where  the  disposition  of  the  case  did  not 
turn  upon  that  point.  Miller  v.  Ball,  64  N. 
Y.  286;  Winchell  v.  Winohell,  100  N.  Y. 
159,  2  N.  E.  897;  Dunckel  v.  Du  -^Jcel,  141 
N.  Y.  427,  36  N.  E.  406;  Cooley  .  Lobdell, 
153  N.  Y.  596,  47  N.  E.  783.  In  two  of 
those  cases  specific  performance  was 
granted,  while  in  the  last  the  action  was  not 
for  specific  performance  at  all,  but  was 
brought  on  the    common-law    side    of    th* 
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court,  where  the  power  does  not  exist  to  re- 
lieve a  party  from  the  operation  of  the  stat- 
ute. That  there  may  be  no  doubt  whatever 
a8  to  the  absolute  accuracy  of  this  state- 
ment, attention  is  called  to  the  fact  that  the 
record  discloses  that  in  the  complaint  the 
plaintifT  alleged  that  his  ancestor  was  the 
equitable  owner,  and  entitled  to  a  convey- 
ance of  certain  real  property  reasonably 
worth  the  sum  of  $4,500;  that  the  defend- 
ant sold  the  property,  and  received  that 
amount  therefor  in  money  or  securities, 
*Svhich  money  and  securities  he  received  to 
the  use  of  this  plaintiff,  the  successor  in  in- 
terest of  said  Olive  Y.  Lobdell,  as  hereinbe- 
fore set  forth."  The  thirteenth  paragraph 
of  the  complaint  alleged  the  receipt  of  the 
avails  by  Gideon  Lobdell,  and  that  he  ''was 
at  the  time  of  his  decease  indebted  to  this 
plaintiff,  as  the  successor  in  interest  of  the 
said  Olive  Y.  Lobdell,  in  the  sum  of  $4,500 
and  interest.  .  .  ."  The  complaint  con-, 
tains  no  prayer  for  relief,  but  instead  a  de- 
mand in  this  language:  ''Wherefore  the 
plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  $4,500  and  interest 
thereon  from  January  31,  1892."  The  case 
came  on  for  trial  before  a  court  and  a  jury 
without  a  suggestion  from  the  beginning  to 
the  end  of  the  trial  that  the  case  was  on  the 
equity  side  of  the  court.  When  the  plain- 
tifT rested,  defendant  moved  for  a  dismissal 
of  the  complaint  on  six  different  grounds, 
but  there  is  not  a  hint  in  any  one  of  them 
that  the  defendant  in  making  the  motion 
had  discovered  that  the  plaintiff  supposed 
he  was  asking  the  aid  of  a  court  of  equity; 
nor  is  there  anything  in  the  record  to  sug- 
gest that  the  plaintiff's  counsel  entertain^ 
any  such  idea.  The  motion  to  dismiss  was 
granted,  and  it  was  that  record  which  was 
brought  to  tliis  court.  It  must  follow  that, 
wliatever  may  have  been  said  in  the  opinion, 
the  court  did  not  decide  that,  had  the  plain- 
tiff brought  his  action  in  time,  he  would 
not  have  been  entitled  to  equitable  relief, 
for  no  such  question  was  before  the  court. 
The  court  decided  that  the  defense  of  the 
statute  of  limitations  was  made  out,  and  it 
also  discussed  that  question.  It  also  decided 
that  the  defense  of  the  statute  of  frauds 
was  established,  as  it  properly  should  have 
done,  and  discussed  that  question;  but  it 
cohld  not  decide  whether  equity  might  have 
relieved  the  plaintiff  from  the  operation  of 
the  statute  had  timely  suit  been  brought  for 
that  purpose,  as  no  suit  was  brought  on  the 
equity  side  of  the  court  for  such  or  any 
other  purpose. 

The  reason  assigned  for  refusing  specific 
performance  in  such  a  case  is  that  the  pur- 
chaser may  have  his  money  back,  and  that 
hence  there  is  no  room  for  the  application 
of  the  principle  upon  which  courts  of  equity 
decree  specific  performance  to  prevent 
fraud.  In  other  words,  as  equity  only  com- 
pels the  performance  of  contracts  void  un- 
der the  statute  of  frauds,  for  the  purpose  of 
preventing  that  statute  from  being  made  an 
instrument  by  which  one  party  to  such  a 
contract  may  defraud  the  other  party  to  it. 
it  follows  that  it  will  not  aid  a  party  who 
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can  get  back  all  that  he  has  paid,  for  be  is 
in  no  wise  defrauded.  But  it  does  not  neces- 
sarily follow  that  in  all  cases  the  mere 
right  to  recover  back  a  part  or  the  whole  of 
the  purchase  money  paid  under  an  oral  con- 
tract for  the  purchase  of  lands  will  save 
harmless  the  party  making  the  payment,  for 
the  party  contracting  to  sell  may  be  insol- 
vent, and  both  able  and  willing  to  put  his 
property  beyond  the  reach  of  execution  by 
the  time  the  oral  purchaser  shall  have  ob- 
tained judgment.  In  such  a  case  it  is  ob- 
vious that  the  effect  of  compelling  an  oral 
purchaser  of  lands  to  resort  to  an  action  at 
law  would  be  to  deprive  him  of  the  money 
that  he  had  paid  in  the  purchase  of  the  prop- 
erty, and  thus  the  statute  of  frauds  would 
enable  the  other  party  to  the  oral  agree- 
ment to  perpetrate  a  fraud  upon  such  pur- 
chaser; and  it  is  to  prevent  such  an  out- 
come, as  we  have  seen^  that  equity  lends  its 
aid.  Indeed,  it  is  only  for  such  purpose 
that  equity  has  enforced  thp  specific  per- 
f  oiTuance  of  contracts  contravening  the  stat- 
ute of  frauds. 

It  would  seem  to  follow  that  in  enforc- 
ing specific  performance  in  a  case  where 
an  action  at  law  to  recover  back  the  moneys 
paid  would  not  in  fact  save  harmless  the 
purchaser,  the  court  would  be  fully  sup- 
ported by  the  principle  which  lies  at  the 
foundation  of  the  remedy  afforded  by  equity. 
It  may  be  said  that  no  case  can  be  found  in 
this  jurisdiction  in  which  equity  has  decreed 
specific  performance  where  the  only  act 
upon  the  part  of  the  plaintiff  was  to  pay  the 
purchase  money;  but,  while  this  is  true,  it 
may  also  be  said  that  we  have  not  been  able 
to  find  any  reported  case  in  which  it  has 
been  made  to  appear  to  a  court  of  equity 
that  the  failure  or  refusal  of  specific  per- 
formance would  operate  to  deprive  the  pur- 
chaser from  securing  a  return  of  the  money 
that  he  had  paid  over  on  the  promise  of  the 
other  party  to  convey  lands.  We  have,  then, 
a  case  where  a  court  of  equity,  unchained 
by  precedent,  is  called  upon  to  determine 
whether,  within  the  principles  upon  which 
it  has  exercised  jurisdiction  in  actions  for 
specific  performance  of  contracts  void  under 
the  statute  of  frauds,  it  will  create  an  ex- 
ception to  the  general  rule  that  such  con- 
tracts will  not  be  enforced  where  the  party 
may  be  fully  protected  by  a  return  of  the 
money  that  he  has  paid;  and  it  cannot  be 
doubted  that  those  principles,  to  which  we 
have  already  referred  in  this  opinion,  call 
for  a  determination  that  specific  perform- 
ance in  such  a  ca«e  should  be  had.  It  is 
not  an  argument  against  the  assertion  of  a 
duty  to  decree  specific  performance  in  a 
given  case  to  say  that  there  is  no  precedent 
for  it,  for  we  have  already  seen  that  many 
contracts  have  been  enforced  by  equity  that 
could  not  have  been  conceived  of  when,  in 
Lord  Nottingham's  time,  the  court  first  de- 
creed spe»nfic  performance  of  a  verbal  agree- 
ment by  a  grantee  to  execute  a  defeasance 
j  of  lands  conveyed  to  him  by  the  grantor ; 
>  and  still  other  cases  will  arise  in  the  course 
i  of  time,  not  covered  by  the  facts  of  a  pre- 
'  ceding  case,  in  which  the  application  of  the 
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■principles  upon  which  equity  has  so  far  de- 
•creed  speciHc  performance,  will  require  it 
to  make  still  further  decrees  of  that  char- 
-acter.  While  this  court  has  never  been 
called  upon,  so  far  as  I  am  able  to  discover, 
to  pass  upon  the  precise  question  that  we 
are  considering,  it  has  received  the  atten- 
tion of  the  court  in  at  least  three  cases.  In 
M alius  V.  Broxon,  4  N.  Y.  403,  Gardiner,  J., 
-said :  ''It  is  said  that  the  payment  of  money 
will  not  take  the  contract  out  of  the  statute. 
This  may  be  considered  as  an  unsettled 
question  where  the  contract  is  for  the  sale 
■of  lands.  It  has  been  decided  both  ways  in 
England.  (13  Ves.  Jr.  Sumn.  ed.  461,  note 
1 ;  3  Atk.  1 ;  Clinan  v.  Cooke,  1  Sch.  &  Lef . 
40.)  In  Wetmore  v.  White,  2  Cai.  Cas. 
109,  2  Am.  Dec.  323,  it  was  assumed  that 
payment  of  the  consideration  entitled  the 
party  to  a  specific  performance.  The  rea- 
son assigned  by  those  who  deny  that  pay- 
ment of  the  consideration  is  in  equity  a 
part  performance  is  that  the  money  may  be 
recovered  back,  and  the  party  reinstated  in 
his  former  condition.  This  reason,  which 
has  been  deemed  unsatisfactory,  has  no  ap- 
plication to  this  case."  This  case  was 
brought  to  the  attention  of  the  court  in 
Dygert  v.  liemerschnider,  32  N.  Y.  629,  and 
at  page  643,  Potter,  J.,  after  referring  to  the 
•expression  of  Judge  Gardner  which  we  have 
quoted,  said,  among  other  things:  "Pay- 
ment alone,  where  such  payment  is  obtained 
l>y  representations  or  acts  which  amounted 
to  a  fraud  upon  the  party  from  which  pay- 
ment is  obtained,  and  where  the  party  can- 
not be  restored  to  his  or  her  former  con- 
•dition,  is  a  sufficient  ground  in  a  court  of 
-equity  to  authorize  the  court  to  interfere, 
and  decree  specific  performance."  In 
Dunckel  v.  Dunckcl,  141  N.  Y.  427,  36  N.  E. 
405,  Judge  Earl  (at  page  435,  141  N.  Y., 
and  page  407,  36  N.  E.)  said:  "We  think 
it  is  a  general  rule  to  be  gathered  from  the 
authorities  that  mere  payment  of  the  pur- 
chase price  of  land  is  not  sufUcient  to  au- 
thorize the  specific  performance  of  a  con- 
tract of  sale,  unless  the  peculiar  circum- 
stances of  the  case  be  such  that  an  action 
■at  law  to  recover  back  the  money  paid 
would  not  give  the  purchaser  an  adequate 
remedy." 

Now,  while  it  is  true  that  in  none  of  the 
•cases  to  which  I  have  referred  was  the  ques- 
tion that  we  have  been  considering  pre- 
sented for  decision,  it  is  quite  apparent  that 
the  learned  judges  writing  the  opinions  had 
in  mind  the  possibility  that  such  a  question 
might  be  presented  in  time,  and,  therefore, 
were  careful  to  safeguard  the  question  by 
expressions  indicating  the  intention  of  the 
court  to  avoid  the  appearance  of  committing 
itself  to  the  doctrine  that  the  mere  right 
to  maintain  an  action  at  law  for  the  recov- 
ery back  of  the  purchase  money  paid  on  an 
oral  contract  should  in  all  cases  be  the  only 
remedy  of  a  party  to  whom  conveyance  was 
refused  after  full  payment, — a  right  which 
might  have  no  pecuniary  value  whatever, 
•owing  to  the  irresponsibility  of  the  seller. 

If  the  views  so  far  expressed  be  sound,  it 
would  seem  to  follow  that,  while  it  is  the 


general  rule  that  courts  of  equity  will  not 
decree  specific  performance  where  the  pur- 
chaser may  get  back  the  money  that  he  has 
paid,  and  thus  suffer  no  injury,  an  excep- 
tion to  that  rule  exists  where  the  facts 
proved  justify  the  trial  court  in  determin- 
ing that  a  judgment  for  the  recovery  of 
money  would  not  operate  to  Return  to  him 
the  money  that  he  has  in  good  faith  paid 
upon  the  oral  agreement  to  purchase,  and 
that  in  such  case,  to  prevent  him  from  be- 
ing made  a  victim  of  fraud,  a  court  of 
equity  may  enforce  specific  performance. 
In  this  case  the  plaintiff  brought  his  action 
on  the  equity  side  of  the  court,  alleging  that 
by  virtue  of  an  oral  agreement  between  him 
and  the  defendant,  in  pursuance  of  which 
he  had  made  full  performance,  he  was  en- 
titled to  a  conveyance  from  the  defendant 
of  an  undivided  interest  in  certain  lands, 
and  praying  that  the  defendant  be  compelled 
to  specifically  perform  his  part  of  the  agree- 
ment. The  answer  of  the  defendant  denied 
the  agreement  alleged  in  the  complaint,  and 
set  up  the  statute  of  frauds,  but  did  not  al- 
lege that  the  plaintiff  had  an  adequate 
remedy  at  law.  The  case  coming  on  for  trial 
before  the  court  on  the  equity  side  thereof, 
the  making  of  the  contract  as  alleged  in  the 
complaint  was  found,  and  also  full  perform- 
ance thereof  on  the  part  of  the  plaintiff 
(which  consisted  in  the  rendition  of  serv- 
ices), together  with  a  failure  of  perform- 
ance on  the  part  of  the  defendant;  and  it 
was  decreed  that  the  defendant  should  con- 
vey a  certain  undivided  interest  in  the  lands 
to  the  plaintiff.  This  decree  was  unani- 
mously afiirmed  at  the  appellate  division,  and 
it  follows  that,  if  it  be  true,  as  claimed  by 
the  appellant,  that  the  payment  of  $5,000 
to  the  plaintiff  would  save  him  from  all 
loss  by  reason  of  the  contract  with  the  de- 
fendant, the  supreme  court,  in  both  branches 
thereof,  must  be  deemed  to  have  reached  the 
conclusion  that  only  through  the  medium 
of  specific  performance  could  the  plaintiff 
be  saved  from  loss  by  reason  of  the  services 
rendered  under  the  oral  contract. 

The  discussion  so  far  has  proceeded  upon 
the  assumption  that  the  contention  of  the 
appellant  that  the  plaintiff  could  have  re- 
covered $5,000  in  an  action  at  law  is  well 
founded.  As  I  read  the  contract,  however, 
it  admits  of  no  such  construction.  Tlie 
agreement  provided  that  the  plaintiff  should 
render  certain  services  in  putting  the  Brack- 
ett  House  building,  owned  by  the  defendant, 
into  a  tenantable  condition,  and  to  assist 
the  defendant  in  endeavoring  to  find  a  pur- 
chaser; and  it  further  provided  that,  in  con- 
sideration of  the  rendition  of  certain  speci- 
fied services  by  the  plaintiff,  the  defendant 
agreed  to  pay  him  $5,000  in  cash,  if  the 
premises  should  be  sold  for  cash,  but,  if  the 
consideration  should  be  land,  "then  the  said 
Russell  should  be  entitled  therein  at  the 
same  time  to  such  portion  thereof  as  $5,000 
should  bear  to  its  value."  Now,  the  Brack- 
ett  House  building  was  not  sold  for  cash, 
but  was  exchanged  for  certain  real  estate. 
Under  the  terms  of  the  contract>  therefore, 
the  plaintiff  ^s  not   entitled    to    $5,000  in 


^3  Xj,  R.  a. 


S6 


562 


Nbw  Tore  Coubt  of  Appbals. 


P«B., 


cash,  but  is  "entitled  therein" — ^that  is,  in 
the  land — to  such  a  portion  thereof  as  $6,- 
000  shall  bear  to  its  value.  Unless,  then, 
this  contract  be  specifically  performed,  it  is 
not  at  all  certain  that  the  plaintiff  can  even 
recover  judgment  in  the  sum  that  it  was 
agreed  he  should  receive  for  his  services,  to 
say  nothing  of  the  difficulties  that  might 
attend  the  collection  of  the  judgment;  for 
in  an  action  at  law  he  could  not  recover  upon 
the  contract,  but  could  recover  the  value  of 
his  services  upon  a  quantum  meruit  only, 
which  might  be  found  to  be  a  much  smaller 
sum  than  that  which  the  parties  agreed  the 
plaintiff  should  receive  for  the  services  that 
he  agreed  to  and  did  render.  The  supreme 
court  was  therefore  justified  in  reaching 
the  conclusion  that  only  through  specific 
performance  could  the  plaintiff  be  saved 
from  possible  injury  by  the  other  party  to 
the  oral  agreement. 

There  is  still  another  view  upon  which  this 
judgment  can  be  affirmed.  In  consideration 
of  tiie  full  performance  by  the  plaintiff,  the 
defendant  agreed  to  pay  to  him  $5,000  in 
cash  if  the  premises  should  be  sold  for  cash, 
but,  if  the  consideration  should  be  land, 
"then  the  said  Russell  should  be  entitled 
therein  at  the  same  time  to  such  a  portion 
thereof  as  $5,000  should  bear  to  its  value." 
Now,  this  means  that  the  defendant  either 
would  convey  to  the  plaintiff  such  agreed 
portion  of  the  land  accepted  as  the  consid- 
eration for  the  Brackett  House  building,  or 
would  take  title  to  the  plaintiff  for  such 
agreed  portion.  And  it  means  the  latter  as 
clearly  as  the  former,  and  much  more  so  if 
the  former  method  would  be  void  under  the 
statute  of  frauds,  since  the  parties  cannot 
be  presumed  to  have  intended  to  make  a 
void  contract  when  they  used  terms  which 
could  import  a  valid  contract.  Of  the  two 
possible  constructions  we  must  adopt  the 
valid  one,  which  is  that  the  defendant  agreed 
to  take  title  to  the  plaintiff  for  an  interest 
in  the  lands  accepted  as  the  consideration 
for  the  sale  of  the  Brackett  House  properly 
equal  to  the  agreed  portion  therein,  and,  not 
having  done  so,  is  constructively  guilty  of 
a  fraud,  and  holds  the  title  to  su<m  agreed 
portion  as  trustee  ex  m^lefvdo.  He,  there- 
fore, was  properly  decreed  to  convey  it  to 
the  plaintiff.  Cauda  v.  Totten,  157  N.  Y. 
281,  51  N.  E.  989.  The  judgment  should  be 
affirmed,  with  costs. 

Haight  and   I<andon,   JJ.,   concur  with 
p,  Ch.  J. 


Augustus  Van   Home  STUYVESANT, 

Respt., 

V. 

Ralph  WEIL,  Appi. 

(167  N.  Y.  421.) 

A  ml* take  In  tlte  Christian  name  of  a 


defendant  vrlio  !•  duly  served  ivitls 
proceiBs  will  not  prevent  the  court  from  ac- 
quiring Jurisdiction  of  him,  if  at  the  time  the 
summons  is  served  on  him  he  is  duly  apprised 
that  he  is  the  person  Intended  to  be  name<i 
therein  and  affected  thereby,  where  the  stat- 
utes provide  for  correcting  mistakes  In  the 
names  of  parties' as  they  appear  in  the  sum- 
monSb 

(June  11,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
CJourt,  First  Department,  reversing  a  judg- 
ment of  a  SpecisJ  Term  for  New  York  (joun- 
ty  dismissing  the  complaint  in  an  action  to 
compel  specific  performance  of  a  contract  ta 
convey  real  estate,  or  to  recover  damages  in 
case  a  good  title  could  not  be  conveyed.  Re- 
versed. 

Statement  by  Parker,  Ch.  J. : 

The  defendant,  by  an  agreement  iit  writ- 
ing, promised  to  convey  to  plaintiff  certain 
real  estate  known  as  Nos.  741  and  743  Am- 
sterdam avenue  and  No.  151  West  Ninety- 
Sixth  street,  in  the  dty  of  New  York.  The 
plaintiff,  claiming  that  the  defendant's  title 
was  defective,  brought  this  action  to  compel 
specific  performance,  or,  if  it  should  be  de- 
cided that  the' defendant  could  not  give  good 
title,  that  he  should  be  decreed  to  refund  ta 
plaintiff  a  partial  payment,  together  with 
the  costs  and  expenses  of  the  search.  The  al- 
leged defects  were:  (1)  That  the  defend- 
ant acquired  his  title  through  a  certain 
mortgage  foreclosure  wherein  the  owner  of 
the  equity  of  redemption  was  not  named  aa 
a  party  defendant  in  either  the  summons.- or 
the  comf>laint,  and  did  not  appear  im  the  ac- 
tion prior  to  the  entry  of  judgment;  (2) 
that  notice  of  the  pendency  of  said  foreclos- 
ure was  not  filed,  as  required  by  statute,, 
against  such  owner;  and  (3)  that  the  judg- 
ment was  not  entered  in  the  foreclosure  ac- 
tion in  accordance  with  etataite.  June  by 
1896,  foreclosure  proceedings  for  nonpay-. 
ment  of  interest — the  right  to  demand  the 
principal  not  being  insisted  upon — were 
brought  under  a  first  mortgage  by  Simon 
Pretsteld,  and  the  summons  and  complaint 
therein  named  Emma  J.  Stockton  as  a  de- 
fendant, and,  as  so  written,  they  were  per- 
sonally served  on  Mary  J.  Stockton,  who  waa 
at  that  time  the  owner  of  the  fee  of  the  prem- 
ises. More  than  twenty  days  thereafter  an 
affidavit  was  presented  to  the  court  entitled 
in  the  foreclosure  action,  in  which  it  was 
stated  that  "the  summons  and  complaint 
herein  were  duly  served  on  the  defendant 
Stockton;  .  .  .  that,  through  inadvert- 
ence, defendant  Stockton  waa  made  party 
defendant  by  the  name  of  Emma  J.,  whereas 
her  name  is  in  fact  Mary  J.  Stockton."  Up- 
on this  affidavit  an  ew  parte  order  was  en- 
tered amending  "the  summons  and  complaint 
and   all    other    papers    herein    ...    by 


Note. — For  cases  in  this  series  as  to  effect  on 
records  of  mistake  In  name,  see  Flncher  v.  Hane- 
gan  (Ark.)  24  L.  R.  A.  648,  and  note;  Davis  v. 
Steeps  (Wla)  23  L.  R.  A.  818;  and  Crouse  T. 
Murphy  (Pa.)  12  L.  R.  A.  5& 
53  L.  K.  A. 


As  to  effect  of  errors  in  name  In  Index  or 
Judgment,  see  note  to  Dewey  v.  Sugg  (N.  C.)  14- 
L.  B.  A.  893. 
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striking  out  the  name  of  Emma  J.  Stockton 
where  the  same  appears,  and  insci'ting  in 
lieu  thereof  the  name  of  Mary  J.  Stockton  as 
one  of  the  defendants  in  this  action."  The 
name  Mary  J.  Stockton  was  used  in  all  sub- 
sequent steps  in  the  action,  and  all  proceed- 
ings therein  were  as  usual  in  actions  of  fore- 
closure. The  premises  were  sold  July  30, 
1S96.  A  surplus  of  $928.75  resulted,  and  in 
the  proceedings  subsequently  taken  for  the 
distribution  Uiereof  Mary  J.  Stockton  was 
served,  and  she  appeared,  and  consented  to 
the  payment  of  the  surplus  to  the  mortgagee 
of  the  second  mortgage. 

Mr.  Edward  W.  3.  Johnaton,  with  Mr, 
Isaae  Froninie»  for  appellant: 

In  view  of  the  recitaJ  of  the  judgment  that 
the  notice  of  pendency  of  action  was  duly 
filed,  the  court  must  presume  that  it  was 
duly  filed  against  Mary  J.  Stockton,  and  in 
view  of  the  recital  that  Mary  J.  Stockton 
was  duly  served  with  the  summons  and  com- 
plaint in  the  action,  or  had  appeared  but  had 
not  Hied  an  answer,  the  court  must  presume 
that  she  had  been  personally  served  with  a 
summons  and  complaint  against  her;  and 
the  mere  facts  that  there  was  an  original 
summons  issued  as  against  Emma  J.  Stock- 
ton, and  that  an  order  was  entered  which 
amended  the  name  and  changed  it  from 
Emma  J.  Stockton  to  Mary  J.  Stockton,  and 
that  no  amended  or  supplemental  summons 
wsM  i.^sued,  do  not  overcome  the  presumption, 
that  the  said  Mary  J.  Stockton  was  duly  and 
personally  served  with  a  summons  in  the  ac- 
tion directed  against  her. 

Smith  V.  Central  Trust  Co.  154  N.  Y.  340, 

48  N.  E.  553 ;  Steinhardt  v.  Baker,  20  Misc. 
474.  46  N.  Y.  Supp.  707,  25  App.  Div.  197, 

49  N.  Y.  Supp.  357,  Affirmed  in  163  N.  Y. 
410,  57  N.  E.  629;  O'Connor  v.  Felix,  87 
Hun,  179,  33  N.  Y.  Supp.  1074;  Murphy  v. 
■Shea,  143  N.  Y.  78,  37  N.  E.  676;  McOaugh- 
ey  V.  Woods,  106  Ind.  380,  7  N.  E.  7 ;  Grant 
V.  Birdsall,  2  N.  Y.  Civ.  Proc.  Rep.  422; 
Bostcorth  V.  Vandeu^alker,  53  N.  Y.  597; 
Steinam  v.  Strauss,  44  N.  Y.  S.  R,  380,  18 
N.  Y.  Supp.  48,  Affirmed  in  137  N.  Y.  561, 
33  N.  E.  338;  Oridley  v.  St.  Francis  Xavier 
College,  137  N.  Y.  331,  33  N.  E  321 ;  Stiefel 
V.  Berlin,  28  App.  Div.  106,  51  N.  Y.  Supp. 
147 ;  Jackson  v.  State  use  of  Dyer,  104  Ind. 
616,  3  N.  E.  863;  Hupfeld  v.  Automaton 
Piano  Co.  66  Fed.  788;  First  Nat.  Bank  v. 
Jaggers,  31  Md.  47,  100  Am.  Dec.  53;  Ga- 
routie  v.  Haley,  104  Cal.  497,  38  Pac.  194; 
Pope  v.  Terre  Haute  Car  d  Mfg,  Co.  87  N.  Y. 
140;  Maples  v.  Mackey,  89  N.  Y.  146,  Af- 
firming 22  Hun,  228 ;  Berkoicitz  v.  Brown,  3 
Misc.  6,  23  N.  Y.  Supp.  792;  Freema/n  v. 
Karr,  34  111.  App.  646;  Fuchs  v.  Devlin,  35 
N.  Y.  S.  R.  807,  12  N.  Y.  Supp.  574 ;  Thur- 
her-Whyland  Co.  v.  Klittner,  42  N.  Y.  S.  R. 
157,  16  N.  Y.  Supp.  828;  Mack  v.  American 
Exp.  Co.  20  Misc.  217,  45  N.  Y.  Supp.  362; 
Sloans  V.  Martin,  77  Hun,  249,  28  N.  Y. 
Supp.  332 ;  Palmer  v.  Colville,  63  Hun,  536, 
18  N.  Y.  Supp.  609;  Kennedy  v.  Bamhrick, 
20  Mo.  App.  630;  Terry  v.  Munger,  121  N. 
Y.  161,  8  L.  R.  A.  216,  24  N.  E.  272;  Mutual 
L.  Ins.  Co.  v.  Corey,  135  N.  Y.  326,  31  N.  E. 
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1095;  Pindar  v.  Black,  4  How.  Pr.  95;  Cazct 
y.Hubh€ll,3Q  N.  Y.  OSl;  Farmers' Nat.  Bank 
V.  Williams,  9  N.  Y.  Civ.  Proc.  Rep.  212; 
Miller  v.  Stettiner,  22  How.  Pr.  518,  7  Bosw. 
692;  Von  Hatten  v.  Scholl,  1  App.  Div.  33, 
36  N.  Y.  Supp.  771;  Mann  v.  Cwrtcy,  4  Cow. 
148 :  Bohn  v.  WUson,  N.  Y.  Daily  Reg.  Feb. 
17,  1887 ;  Stuber  v.  Schuartz,  1  N.  Y.  City 
Ct.  Rep.  110;  Newton  v.  Milleville  Mfg.  Co. 
17  Abb.  Pr.  318,  note;  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419,  23  S.  W.  613;  Wiggins 
V.  Richmond,  58  How.  Pr.  377 ;  Bank  of  Col- 
fax V.  Richardson,  34  Or.  518,  54  Pac.  359; 
Vcasey  v.  Brigman,  93  Ala.  548,  13  L.  R.  A. 
541,  9  So.  728;  Reedy  v.  Camfield,  159  111. 
254,  42  N.  E.  833 :  McCaskey  v.  Pollock,  82 
Ala.  174,  2  So.  674;  Terry  v.  French,  5  Tex. 
Civ.  App.  120,  23  S.  W.  911;  Cans  v.  Beas- 
ley,  4  N.  D.  140,  59  N.  W.  714;  Robinson  v. 
Fair,  128  U.  S.  53,  32  L.  ed.  415,  9  Sup.  Ct. 
Rep.  30;  Toliver  v.  Morgan,  75  Iowa,  619, 
34  N.  W.  858;  McDonald  v.  Swett,  76  Cal. 
257,  18  Pac.  324;  Baldwin  v.  Baer,  10  Wash. 
414,  39  Pac.  117 ;  Datns  v.  Robinson,  70  Tex. 
394,  7  S.  W.  749;  Heck  v.  Martin,  75  Tex. 
469,  13  S.  W.  52;  Allured  v.  Voller,  112 
Mich.  357,  70  N.  W.  1038;  Christofferson  v. 
Pfcnniq,  16  Wash.  491,  48  Pac  264;  UEngle 
V.  Florida  C.  rf  W.  R.  Co.  21  Fla.  357 ;  Nye 
V.  Swan,  42  Minn.  243,  44  N.  W.  9 ;  Peter- 
son V.  Little,  74  Iowa.  223,  37  N.  W.  169; 
Hull  V.  Webb,  78  111.  App.  622;  Lafayette 
Ins.  Co.  V.  French,  18  How.  404,  15  L.  ed. 
451;  Ex  parte  Howard-Harrison  Iron  Co. 
119  Ala.  484,  24  So.  516;  Breen  v.  Kuhn,  91 
Iowa,  325,  59  N.  W.  344;  Parry  v.  Wood- 
son, 33  Mo.  347,  84  Am.  Dec.  61. 

In  any  event,  the  court  had  the  power  to 
grant  the  order  of  June  27,  1896,  amending 
the  summons  and  complaint  and  all  other 
papers  herein  by  striking  out  the  name 
"Emma  J.  Stockton"  where  the  same  ap- 
pears, and  inserting  in  lieu  thereof  the  name 
"Mary  J.  Stockton"  as  one  of  the  defendants 
in  the  action. 

Reilly  v.  World  Pub.  Co.  14  N.  Y.  S.  R. 
390;  Van  Wyck  v.  Hardy,  4  Abb.  App.  Dec. 
496.  Affirming  11  Abb.  Pr.  473,  20  How.  Pr. 
222;  Tasker  v.  Wallace,  6  Daly,  365;  Harri- 
son V,  Union  Trust  Co.  80  Hun,  463,  30  N. 
Y.  Supp.  443;  Vamderheyden  v.  Gary,  38 
How.  Pr.  367;  Button  v.  Murphy,  9  Misc. 
151,  29  N.  Y.  Supp.  70;  Weil  v.  Martin,  1 
N.  Y.  Civ.  Proc.  Rep.  138,  12  N.  Y.  Week. 
Dig.  366,  24  Hun,  645;  Carr  v.  St&rling,  114 
N.  Y.  558,  22  N.  E.  37 ;  Farmers'  Nat.  Ba/nk 
V.  Williams,  9  N.  Y.  Civ.  Proc.  Rep.  212; 
Hilton  V.  Sinsheimer,  6  N.  Y.  Civ.  Proc.  Rep. 
355;  Dean  v.  Gilbert,  92  Hun,  427,  36  N.  Y. 
Supp.  1004;  Evoy  v.  Expressmen's  Aid  Soc. 
51  N.  Y.  S.  R.  38,  21  N.  Y.  Supp.  641 ;  Hul- 
bert  Bros.  v.  Hohman,  22  Misc.  248,  49  N. 
Y.  Supp.  633 ;  Carey  v.  Cranston,  99  Ga.  77, 
24  S.  E.  869;  Christal  v.  Kelly,  88  N.  Y. 
285;  Muminger  v.  Courier  Co.  82  Hun,  575, 
31  N.  Y.  Supp.  737 ;  PaXmer  v.  Colville,  63 
Hun,  638,  18  N.  Y.  Supp.  509 ;  Bank  of  Hor 
vana  v.  Magee,  20  N.  Y.  355;  Merriam  v. 
Wolcott,  61  How.  Pr.  394;  Mack  v.  Ameri- 
can Exp.  Co.  20  Misc.  215,  45  N.  Y.  Supp. 
362;  Bannerman  v.  Qu^ickenbush,  11  Daly, 
529;  Miller  v.  Stettiner,  22  How.  Pr.  518, 
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7  Bofiw.  692 ;  8hoog  ▼.  New  York  Novelty  Co, 
45  N.  Y.  Civ.  Proc.  Rep.  145;  Patterson  v. 
Walton,  119  N.  C.  500,  26  8.  E.  43;  UcOhee 
y,  Romatka,  92  Tex.  38,  45  8.  W.  552; 
Heckemann  y.  Young,  18  Abb.  N.  C.  196; 
McKane  v.  Democratic  General  Committee, 
21  Abb.  N.  C.  89,  1  N.  Y.  Supp.  580;  Qras^t 
V.  Birdsall,  2  N.  Y.  Civ.  Proc.  Rep.  422. 

Instructive  opiniona  in  other  jurisdictions 
upon  this  question,  under  statutory  provi- 
sions similar  to  {  723  of  our  Code,  are  to  be 
found  in — 

Cain  V.  Rocktoell,  132  Mass.  193;  Mo- 
Qaughey  v.  Woode,  106  Ind.  380,  7  N.  E.  7; 
Jones  V.  Martin,  5  Blackf.  351 ;  Thatcher  y. 
Coleman,  5  Blackf.  76;  Bridges  v.  Layman, 
31  Ind.  384;  Hopper  v.  Lucas,  86  Ind.  43; 
Ridgtcay's  Apjteal,  16  Pa.  177;yorJk  Bank's 
Appeal,  36  Pa.  458;  Em  parte  Howard'Har- 
risen  Iron  Co.  119  Ala.  484,  24  So.  516; 
Georgia  P.  R.  Co.  v.  Propst,  83  Ala.  518,  3 
So.  764;  Singer  Mfg.  Co.  v.  Greenleaf,  100 
Ala.  272,  14  So.  109;  Ueland  v.  Lynch 
(Minn.)  80  N.  W.  700;  Gorman's  Case,  124 
Mass.  190 ;  McDonald  v.  Sweet,  76  Cal.  257, 
18  Pac.  324;  Brock  y.  Martinovioh,  56  Cal. 
616;  Heck  v.  Martin,  75  Tex.  469,  13  S.  W. 
51;  Freeman  v.  Hawkins,  75  Tex.  498,  14  S. 
W.  364:  Goodgion  v.  Gilreath,  32  S.  C.  388, 
11  S.  E.  207;  Patterson  v.  Walton,  119  N. 
C.  500,  26  8.  E.  43 ;  Davenport  ▼.  Kirkland, 
156  111.  174,  40  N.  E.  304;  Jones  v.  flTcw  Fran- 
cisco Sulphur  Co.  14  Nev.  172;  McLaughlin 
v.  Wilks,  42  Mich.  653,  4  N.  W.  268 ;  Pinal 
y.  Backus,  18  Mich.  218;  Barbery,  Smith,  41 
Mich.  138,  1  N.  W.  992;  tJiehoff  y.  People 
use  of  Degan,  171  111.  243,  49  N.  E.  214.  Af- 
firming 66  111.  App.  669;  Guif,  C.  d  S.  F.  R. 
Co.  V.  James,  1  C.  C.  A.  63,  4  U.  S.  App.  19, 
48  Fed.  148;  Harvey  Lumber  Co.  v,  Herri- 
man  d  C.  Lumber  Co.  39  Mo.  App.  214. 

Mr.  I<i&eiiis  HL  Beers,  with  Messrs. 
Zford,  Da  J,  A  Iiord,  for  respondent: 

When  the  judgment  of  foreclosure  yrsM  en- 
tered in  Pretzfeld  y.  Lawrence  the  court  did 
not  have  jurisdiction  of  Mary  J.  Stockton, 
the  owner  of  the  equity.  That  judgment  as 
to  her  is  therefore  absolutely  void. 

A  judgment  against  a  person  who  was 
duly  served,  but  who  was  sued  by  the  wrong 
name  and  did  not  appear,  is  absolutely  void. 

Famham  v.  Hildreth,  32  Barb.  277; 
Schovllkopf  v.  Ohmeis,  11  Misc.  253,  32  N. 
Y.  Supp.  736 ;  McGill  v.  Weill,  19  N.  Y.  Civ. 
Proc.  Rep.  43,  10  N.  Y.  Supp.  246;  Gardner 
v.  Kraft,  52  How.  Pr.  499;  Miller  v.  Foley, 
28  Barb.  630 ;  Muldoon  y.  Pierz,  1  Abb.  N. 
C.  309;  Wiehle  y.  Schtoare,  22  Jones  &  8. 
169. 

The  judgment  In  Pretzfeld  ▼.  La/iorenoe 
was  not  merely  irregular  or  voidable,  but 
was  absolutely  void  and  a  nullity  so  far  as 
Mary  J.  Sto<^ton  was  concerned. 

Winsloto  V.  Clark,  47  N.  Y.  261 ;  Miner  v. 
Beekman,  60  N.  Y.  337;  London  y.  Towns- 
hend,  112  N.  Y.  93, 19  N.  E.  424. 

The  fact  that  the  court  did  not  have  juris- 
diction appears  on  the  face  of  the  judg- 
ment roll,  and  the  defect  of  jurisdiction  can 
therefore  be  shown  in  a  collateral  proceed- 
ing where  that  judgment  is  relied  upon  to 
make  title. 
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Smith  V.  Central  Trust  Co.  164  N.  Y.  333, 
48  N.  E.  553;  Ferguson  v.  Crawford,  70  N. 
Y.  256,  26  Am.  Rep.  589;  Freeman,  Judgnu 
3d  ed.  S  125 ;  Berkowitz  v.  Brown,  3  Misc.  1, 
23  N.  Y.  Supp.  792;  Pringle  y.  Woolworth^ 
90  N.  Y.  502. 

Mary  J.  Stockton  will  not  be  bound  by  any 
decision  in  this  action,  and  may  at  any  time 
within  the  next  fifteen  years  bring  an  action 
to  recover  the  property. 

Fry,  Spec.  Perf.  3d  ed.  S  862;  Irving  y. 
Campbell,  121  N.  Y.  353,  8  L.  R.  A.  620,  24 
N.  E.  821;  Dingley  v.  Bon,  130  N.  Y.  607, 
29  N.  E.  1023;  McPherson  v.  Schade,  149 
N.  Y.  16,  43  N.  E.  527;  Greenblatt  v.  Her- 
mann, 144  N.  Y.  13,  38  N.  E.  966;  Kilpat- 
rick  V.  Barron,  125  N.  Y.  751,  26  N.  E.  925; 
Abbott  y.  James,  111  N.  Y.  673,  19  N.  E. 
434. 

Parker,  Ch.  J.,  delivered  the  opini<»i  of 
the  court: 

This  action  is  brought  on  the  equity  side 
of  the  court  to  compel  the  defendant  to  con- 
vey the  title  of  oertain  premises  to  the  plain- 
tin  in  pursuaiice  of  the  terms  of  a  written 
contract,  or,  if  unable  to  convey  a  market- 
able title,  that  he  be  decreed  to  return  a  par- 
tial payment  made  by  the  plaintiff.  The 
trial  court  held  that  the  title  was  market- 
able, and  decreed  specific  performance.  The 
appellate  division  reached  a  contrary  conclu- 
sion, and  so  reversed  the  judgment.  Hie 
defendant's  title  comes  through  a  foreclosure 
of  a  mortgage  while  Mary  J.  Stockton  was 
the  owner  of  the  fee,  but  in  the  summons 
and  complaint^  both  of  which  were  duly 
served  upon  her,  she  was  called  Emma  «J. 
Stockton.  Later  the  attorney  for  the  plain- 
tiff, without  notice  to  Mary  J.  Stockton,  ob- 
tained an  order  amending  tiie  summons  and 
complaint  so  as  to  oorr^ly  state  her  given 
name,  in  pursuance  of  the  authority  con- 
ferred by  §  723  of  the  Code  of  Civil  Proced- 
ure, which  provides  that  the  court  may,  '*be- 
fore  or  after  judgment,  in  furtherance  of 
justice,  .  .  .  amend  any  process,  plead- 
ing, or  otiier  proceeding,  by  adding  or  strik- 
ing out  the  name  of  a  person  as  a  party,  or 
by  correcting  a  mistake  in  the  name  of  a 
party."  The  contenidon  that  the  court  had 
no  power  to  amend  the  summons  and  com- 
plaint, as  provided  by  the  order,  is  founded 
upon  the  claim  that  the  court  had  not  ac- 
quired jurisdiction  of  defendant  Stodcton  by 
the  personal  service  of  the  summons  and 
complaint  upon  her  because  of  the  error 
therein  in  respect  to  her  given  name.  But 
we  cannot  concur  with  a  view  that  insists 
upon  it  that  any  error  appearing  in  a  sum- 
mons in  the  ncune  of  a  defendant  prevents 
the  court  from  acquiring  jurisdiction  of 
such  defendant,  notwithstimding  he  was  ful- 
ly apprised,  when  service  of  uie  summons 
was  made  upon  him,  that  he  was  the  party 
intended  to  be  named  therein  and  affected 
thereby, — a  view  directly  antagonistic  to 
both  the  letter  and  the  spirit  of  §§  721  and 
723  of  the  Code,  the  first  of  which  declares 
that  a  judgment  of  a  court  of  record  shall 
not  ''be  impaired  or  affected,  by  reason  of 
either  of  the  following  imperfections,  omis- 
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sions,  defects,  matters,  or  things  in  the 
process,  pleadings,  or  other  proceedings: 
.  .  .  ( 9 )  For  a  mistake  in  the  name  of  a 
party  or  othor  person  .  .  .  where  the 
correct  name  .  .  .  has  been  once  rights 
ly  stated,  in  any  of  the  pleeulings  or  other 
proceedings;"  while  the  latter  section  pro- 
vides for  correcting  a  mistake  in  the  name 
of  a  party  as  it  appears  in  the  summons, 
which,  of  course,  presupposes,  in  case  of 
prior  service,  that  jurisdictioa  has  already 
been  acquired.  The  object  of  the  summons 
is  to  apprise  the  party  defendant  that  the 
plaintiff  therein  seeks  a  judgment  against 
him,  so  that  he  may  take  such  steps  as  may 
seem  advisable  to  protect  his  interests;  and, 
in  order  to  assure  its  coming  to  his  atten- 
tion, the  statute  requires  personal  service 
of  the  summons  to  be  made  when  it  is  pos- 
nble  to  do  so.  It  may  happen,  as  in  this 
case,  that  the  defendant's  name  is  not  cor- 
rectly stated  in  the  summons,  and  in  such 
case  it  is  the  duty  of  the  couxi;^,  when  prop- 
erly moved,  to  determine  whether,  notwith- 
standing the  error,  the  defendant  was  fairly 
apprised  whether  he  was  the  party  the  ac- 
tion was  intended  to  affect;  and,  if  the  an- 
swer of  the  court  be  in  the  affirmative,  its 
determination  must  be  that  the  court  ac- 
quired jurisdiction.  In  our  judgment,  the 
facts  disclosed  by  this  record  permit  only  one 
answer  to  the  question,  Was  Mary  J.  Stock- 
ton fairly  apprised  by  the  summons  and  com- 
plaint served  upon  her  that  the  object  of 
the  action  was  to  foreclose  a  mortgage  upon 
the  premises  owned  by  her?  vie,,  that  she 
was.  That  being  so,  it  follows  that  it  was 
the  duty  of  the  court,  when  applied  to,  to 
hold  that  jurisdiction  had  been  acquired,  and 
thereupon  to  grant  such  amendments  in  fur- 
therance of  justice  as  the  statute  author- 
ized. That  IS  precisely  the  oourse  of  pro- 
cedure taken  in  the  foredoeure  action.  After 
the  summons  had  been  personally  served  up- 
on Mrs.  Stodcton  more  than  twenty  days, 
the  fact  that  there  was  an  error  in  her  given 
name,  as  it  appeared  in  the  summons,  and 
of  what  that  error  consisted,  was  brought 
to  the  attention  of  the  court,  which  there- 
upon decided  to  amend  the  summons  and 
complaint  so  that  the  defendant's  name 
should  correctly  appear  in  every  paper  enti- 
tled in  the  action.  The  decision  expressed 
necessarily  involved  a  decision  not  ex- 
pressed, but  nevertheless  made,  that  the 
court  had  acquired  jurisdiction  of  the  de- 
fendant in  the  action;  and  hence  it  follows 
that  the  court  could  and  should  have  made 
the  order  amending  the  summons  and  com- 
plaint so  as  to  state  defendant's  given  name 
properly.  The  decision  was  correctly  made, 
and  it  follows  necessarily  that  the  purchaser 
at  the  foreclosure  sale  aoquired  a  marketa- 
ble title. 

We  have  not  alluded  to  the  decisions  of 
the  several  special  and  general  terms  which 
the  appellate  division  felt  called  upon  to 
follow.  Their  foundations  were  laid  long 
before  §S  721  and  723  of  the  Code  came  into 
existence  as  marking  features  of  a  distinct 
legislative  policy  to  stop  the  sacrifice  of 
things  of  real  substance  upon  the  altar  of 
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mere  technicality,  and  hence  a  discussion  of 
them  can  serve  no  useful  purpose. 

The  order  of  the  Appellate  Division  altoxdd 
he  reversed,  and  the  judgment  of  the  trial 
term  affirmed,  with  costs  to  the  appellant  in 
all  courts. 

Gray,  O'Brien,  Martin,  I<andon,  and 
Cnllen,  JJ.,  concur.  Werner,  J.,  not  sit- 
ting. 


Joseph  F.  SINNOTT,  Individually  and  as 
Surviving  Partner  of  Andrew  F.  Moore, 
Deceased,  Appt,, 

V. 

Bernard  FEIOCK,  Impleaded,  etc.,  Respt. 

(165  N.  Y.  444.) 

Replevin  >«'ill  not  He  to  recover  arooda 
obtained  by  fraud  where,  before  the  com- 
mencement of  the  action,  they  have  been 
taken  from  defendant's  possession  on  an  exe- 
cntlon  in  favor  of  a  third  person,  and  sold, 
without  any  collusion  on  his  part,  so  that 
they  arc  no  longer  In  his  possession,  custody, 
or  control. 

(February  1,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Monroe  County  in 
favor  of  defendant  in  an  action  of  replevin  to 
recover  possession  of  certain  chattels  alleged 
to  have  been  procured  by  defendant  Feiock 
through  fraud.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frank  J.  Hone,  for  appellant: 

An  action  can  be  brought  in  replevin 
against  one  who  has  had,  but  has  parted 
with,  possession  of  chattels,  even  though  the 
chattels  have  passed  into  the  hands  of  a 
bona  fide  purchaser  for  value. 

Bamett  v.  Selling,  70  N.  Y.  492;  Nichols 
V.  Michael,  23  N.  Y.  264,  80  Am.  Dec.  260 ; 
Knapp  V.  Smith,  27  N.  Y.  277;  Ellis  v.  Lers- 
ner,  48  Barb.  539 ;  Dunham  v.  Troy  Union  R. 
Co.  3  Keyes,  543;  Brockway  v.  Bumap,  16 
Barb.  309;  Ward  v.  Woodbum,  27  Barb. 
346;  TasJcer  v.  Ryan,  76  N.  Y.  S.  R.  341, 
40  N.  Y.  Supp.  942;  National  8,  8,  Co.  v. 
Shcahan,  122  N.  Y.  461,  10  L.  R.  A.  782,  25 
N.  E.  858. 

Mr.  Charles  £.  Bostwiok,  for  respond- 
ent: 

Replevin  cannot  be  maintained  against  a 
person  who  has  no  possession  or  control  of 
the  goods  to  be  renlevined,  and  such  a  per- 
son cannot  rightfully  be  made  a  defendant, 
sole  or  I'ointly,  in  an  action  of  replevin. 

Hall  V.  White,  106  Mass.  699;  Roberts  v. 
Randel,  3  Sandf.  707. 

Cnllen,  J.,  delivered  the  opinion  of  the 
court: 
The  action  is  in  replevin  to  recover  certain 

NoTB. — For  cases  in  this  series  as  to  replevl xi 
to  recover  goods  obtained  by  fraud,  after  tbey 
have  been  transferred  to  a  third  party,  see 
Schloss  V.  Feltus  (Mich.)  86  L.  R.  A.  161 ;  and 
Merrell  v.  Springer  (Ind.)  8  L.  R  A.  61. 
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chattels  which  it  was  alleged  the  plaintiff 
was  induced  to  sell  to  the  respondeat  by 
fraud  on  the  part  of  the  latter.  The  com- 
plaint was  in  the  ordinarj  form,  and  averred 
property  in  the  plaintiff,  and  that  tlie  de- 
f<»n'lant  wrongfully  took  and  detained  the 
chattels.  The  complaint  was  dismissed  on 
the  opening  of  the  plaintiff's  counsel,  and 
his  concef^Kion  (apparently  made  for  the  pur- 
pose of  obtaining  a  ruling  on  the  question) 
that  prior  to  a  demand  for  the  return  of  the 
goodK,  and  before  the  commencement  of  the 
action,  the  chattels  had  been  taken  from  the 
defendant  on  an  execution  against  him  and 
sold,  so  that  at  the  time  of  such  demand  and 
commencement  of  the  action  they  were  not 
in  the  defendant's  possession,  custody,  or 
control.  On  this  concession  the  trial  court 
dismissed  the  complaint,  and  the  judgment 
entered  on  such  dismissal  has  been  aifirmed 
by  the  appellate  division. 

There  was  no  suggestion  made  that  the  de- 
fendant obtained  the  property  with  the  in- 
tention that  it  should  be  seized  on  execution, 
or  in  pursuance  of  any  conspiracy  or  collu- 
sion ^ith  the  execution  creditor.  The  sale 
was  not  void,  but  voidable  at  the  election  of 
the  plaintiff.  At  the  time  the  chattels  were 
seized  on  execution  the  plaintiff  had  not  re- 
s<?in(led  the  sale,  and,  whatever  were  the 
plaintiff's  rights,  the  seizure  of  the  goods  as 
to  the  defendant  was  lawful,  and  he  could 
not  resist  or  avoid  it.  The  Question  pre- 
sented, therefore,  is  whether  tine  defendant 
is  liable  in  an  action  of  replevin  for  the  re- 
covery of  the  chattels  after  they  have  been 
taken  from  him  by  process  legal  as  to  him, 
and  not  by  any  voluntary  act  on  his  part. 
The  determination  of  this  question  requires 
an  examination  and  consideration  of  this 
particular  form  of  action  as  it  now  exists 
und(>r  our  Code  and  statutes. 

Ori«^inally,  at  common  law,  the  action  of 
replevin  lay  to  recover  the  possession  of 
goods  illegally  distrained  by  a  landlord.  The 
primary  object  of  the  action  was  to  recover 
pos^ejiaion  of  the  specific  chattels.  The  form 
of  action  was  so  useful  that  the  action  was 
extended  to  nearly  all  cases  of  unlawful  cap- 
tion or  detention  of  chattels,  where  it  wag 
sought  to  recover  the  chattels  in  specie.  In 
many  cases  where  the  plaintiff  was  unable 
to  obtain  the  return  of  the  chattels  he  could 
Tocover  in  the  action  their  value.  Still  the 
action  remained  essentially  one  to  recover 
the  possession  of  chattels,  as  distinguished 
from  actions  in  trespass  or  trover  to  recover 
damages  for  the  seizure  or  for  the  value  of 
the  property.  There  were  many  technical 
rules  in  force  relating  to  this  form  of  action, 
which  at  times  made  proceedings  under  it 
difficult,  and  in  1788  a  statute  was  passed  in 
this  state  (1  Rev.  Laws  1813,  p.  31)  to  sim- 
plify the  procedure.  It  directed  the  form  of 
plaint  before  the  sheriff,  in  which  the  plea 
was  "of  taking  and  unjustly  detaining" 
beasts,  goods,  or  chattels.  Afterwards  the 
Revised  Statutes  prescribed  the  rules  gov- 
erning actions  of  replevin,  and  the  proced- 
ure therein.  Title  12,  chap.  8,  pt.  3.  In 
the  original  note  of  the  revisers  is  stated 
their  intention  to  so  extend  the  action  of 
53  li.  R.  A. 


I  replevin  ''as  to  make  it  a  substitute  for  det- 
inue, and  a  concurrent  remedy  in  all  cases 
of  the  unlawful  caption  or  detoition  of  per- 
sonal property,  with  trespass  and  trover." 
We  do  no{  think  the  revisers  used  the  term 
"ccmcurrent"  as  meaning  "coextensive."  for 
by  §  6,  title  12,  it  is  provided  that  the  action 
shall  in  all  cases  be  commenced  by  writ,  the 
form  of  which  is  prescribed  as  follows: 
"Whereas  A.  B.  complains  that  C.  D.  has 
taken,  and  does  unjustly  detain  (or  'does 
unjustly  detain,'  as  Uie  ca«e  may  be ) ."  The 
execution  in  the  action  required  the  sheriff 
to  replevin  the  goods  if  they  could  be  found, 
and  deliver  them  to  the  plaintiff,  and,  in  case 
they  could  not  be  obtained,  to  collect  their 
value,  with  the  damages  and  costs,  from  the 
property  of  the  def^dant.  The  provisions 
of  chapter  2  of  title  7  of  the  Code  of  Proced- 
ure of  1848,  entitled  "Claim  and  Delivery 
of  Personal  Property,"  operated  aa  a  substi- 
tute for  those  of  the  Revised  Statutes.  They 
direct  that  at  the  commencement  of  the  ac- 
tion the  plaintiff  may  replevy  the  chattels, 
but  in  the  afiidavit  to  obtain  the  writ  there 
is  required  the  statement  that  the  defendant 
"unjustly  detains"  them.  The  provisions 
of  the  present  Code  of  Civil  Procedure,  in 
the  article  entitl^l  "Action  to  Recover  a 
Chattel"  (§§  1689-1730),  are  substantially 
the  same  as  those  of  the  old  Code. 

The  question  several  times  arose  under  the 
Code  of  Procedure  whether  replevin  could  be 
maintained  against  a  party  who  was  not  in 
possession,  either  actual  or  constructive,  of 
the  chattels.,  and  was  the  subject  of  conflict- 
ing decisions  in  the  supreme  court  and  in 
the  superior  court  of  New  York.  It  finally 
came  to  this  courts  in  Nichols  v.  Michael,  23 
N.  Y.  264,  80  Am.  Dec.  259.  This  was  also 
a  case  of  fraudulent  purchase  of  goods,  in 
which  the  defendant,  before  the  action  was 
brought,  had  voluntarily  transferred  the 
goods  to  his  assignee.  It  was  held  that  the 
action  could  be  maintained.  This  decision 
was  based  on  the  authority  of  two  English 
cases:  Oarth  v.  Howard,  5  Car.  &  P.  346. 
and  Jones  v.  Do^cle,  9  Mees.  &  W.  19.  In 
the  case  in  this  court  Judge  Selden  wrote: 
"The  theory  upon  which  these  cases  proceed 
is  perfectly  sound,  and  applies  directly  to 
the  present  case.  It  is  that  where  a  person 
is  in  posseemon  of  goods  belonging  to  anoth- 
er, which  he  is  bound  to  deliver  upon  de- 
mand, if  he,  without  authority  from  the  own- 
er, parts  with  that  possession  to  one  who  re- 
fuses to  deliver  them,  he  is  responsible  in 
detinue  equally  with  the  party  refusing.  He 
contributes  to  the  detention.  It  is  the  con- 
sequence of  his  own  wrongful  delivery.  The 
action  in  such  cases  may  properly  be 
brought  against  both,  because  the  acts  of 
both  unite  in  producing  the  detention."  Tltis 
doctrine  has  been  steadily  adhered  to  by  this 
court  Bamett  v.  Selling,  70  N.  Y.  492: 
Dunham  v.  Troy  Union  B,  Co.  3  Keyes,  543. 
These  decisions,  however,  do  not  control  the 
present  case.  They  are  authorities  to  the 
effect  that  where  the  defendant  has  wrong- 
fully parted  with  possession  the  action  will 
lie.  As  already  stated,  the  defendant  did 
not  part  with  possession  by  any  act  on  his 
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part,  but  the  property  was  taken  from  him 
by  process  of  law  valid  as  to  him,  and  which 
he  could  not  resist.  To  uphold  a  recovery 
in  replevin  un<^r  auch  circumstances  we 
must  go  further,  and  decide  that  whenever 
property  has  been  taken  or  obtained  wrong- 
fully an  action  of  replevin  may  be  main- 
tained against  the  taker,  regardless  of 
whether  the  property  is  in  his  possession  or 
-whether  he  has  been  lawfully  deprived  of  it, 
4ind  as  a  logical  sequence,  as  we  think,  also 
regardless  of  the  fact  that  the  property 
«ought  to  be  replevined  may  have  ceased  to 
«xi8t  without  fault  on  the  defendant's  part; 
in  other  words,  that  the  action  can  be  main- 
tained under  all  circumstances  to  the  same 
«xtent  as  an  action  for  conversion.  Such  a 
doctrine  would  substantially  destroy  the 
characteristics  of  an  action  of  replevin, 
which  distinguish  it  as  an  action  to  recover 
possession  of  specific  property,  and  we  find 
no  authority  for  it  in  the  decisions  of  this 
or  of  our  sister  states.  In  Massachusetts 
the  rule  seems  absolute  that  the  defendant 
must  be  in  possession  when  the  action  of  re- 
plevin is  brought,  Richardson  v.  Reedf  4 
-Gray,  441,  64  Am.  Dec.  77 ;  Hall  v.  WhitCy 
lOG  Mass.  599.  In  the  earlier  case  it  is 
said:  "By  the  common  law  replevin  cannot 
be  maintained  where  trespass  cannot,  for  by 
that  law  an  unlawful  taking  of  goods  is  a 
prerequisite  to  the  maintenance  of  replevin. 
.  But  treepaes  will  lie  in  cases  where 
replevin  will  not.  Replevin,  being  an  action 
in  which  the  process  is  partly  in  rerrif  will 
not  lie  where  it  is  impracticable  or  unlaw- 
ful to  execute  that  part  of  the  process  ac- 
cording to  the  precept."  In  the  later  case  it 
was  held  that  the  action  would  not  lie  against 
a  sheriff  who  had  seized  goods,  but  parted 
with  possession  before  the  date  of  the  plain- 
tiff's writ.  The  same  rule  obtains  in  New 
Hampshire  {Mitchell  v.  RohertSy  60  N.  H. 
486),  Iowa  (Coffin  v.  Gephart,  18  Iowa, 
256),  Missouri  (Feder  v.  Abrahams ^  28  Mo. 
App.  454;  Davis  v.  Randolphf  3  Mo.  App. 
454),  Maine  (Howe  v.  Shaw,  56  Me.  291), 
Minnesota  (Awe*  v.  Mississippi  Boom  Co, 
«  Minn.  467, Gil.  41 7), and  in  North  Carolina 
{Haughton  v.  Netcherryt  69  N.  0.  456),  In 
Michigan  the  statute  as  to  procedure  in  re- 
plevin is  similar  to  our  own;  and  in  Mc- 
Brian  v.  Morrison,  56  Mich.  351,  21  N.  W. 
^68,  the  supreme  court  of  that  state,  follow- 
ing the  rule  in  Nichols  v.  Michael,  23  N.  Y. 
264,  80  Am.  Dec.  259,  held  that  the  action 
lay,  despite  a  wrongful  transfer  by  the  de- 
fendant prior  to  its  institution.  In  the  sub- 
sequent case  of  Gildas  v.  Crosby,  61  Mich. 
413,  28  N.  W.  153,  it  is  said:  "The  nature 
of  the  remedy,  the  detention  being  the  gist 
of  the  action.,  and  the  delivery  of  the  goods 
its  object,  forbids  this  action  against  one 
not  in  possession,  and  who  cannot  deliver 
the  property,  unless  he  has  concealed,  re- 
moved, or  disposed  of  the  same  with  the  in- 
tent of  avoiding  the  writ."  Accordingly  it 
was  held  that  replevin  would  not  lie  against 
a  pledgee  who  had  improperly  sold  the 
pledge  and  parted  with  possession.  With 
us  it  is  sufficient  that  the  defendant  has  vol- 
untarily disposed  of  the  property,  though 
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without  intent  to  avoid  the  writ.  Barnctt 
V.  Selling,  70  N.  Y.  492.  In  Wisconsin, 
though  a  decision  on  the  exact  point  seems 
wanting,  the  dicta  of  the  opinions  indicate 
the  rule  to  be  the  same  as  that  in  this  state. 
In  Virginia  there  is  a  very  early  case  on  the 
subject  {Burnley  v.  Lambert,  1  Wash. 
[Va.]  308),  argued  by  Mr.  (afterwards 
Justice)  Washington  and  Mr.  (afterwards 
Chief  Justice)  Marshall.  It  was  there  held 
that  the  defendant  could  not,  by  transfer- 
ring the  property  before  the  commencement 
of  the  action,  defeat  the  writ.  In  the  opin- 
ion it  is  said  that  possession  of  the  defend- 
ant prior  to  the  suit  >vas  sufficient  to  chaiige 
him  unless  he  was  legally  evicted.  In  Poole 
V.  Adkisson,  1  Dana,  110,  the  court  of  ap- 
peals of  Kentucky,  following  the  decision 
in  Burnley  v.  Lambert,  held  that  the  volun- 
tary transfer  of  the  defendant  before  suit 
did  not  defeat  an  action  in  replevin.  It  is 
there  said:  ''According  to  the  case  of 
Burnley  v.  Lomfibert,  the  fact  that  the  plain- 
tiff was  not  possessed  of  the  slaves  when  this 
suit  was  brought  cannot  change  or  affect 
the  remedy,  unless  he  had  been  'legally  evict- 
ed.' This  doctrine,  if  interpreted  literally, 
may  be  too  restrictive.  But  it  seems  to  be 
free  from  just  exception,  if  understood,  as 
we  suppose  it  ought  to  be,  to  mean  that  the 
plaintiff  had  been  devested  of  the  possession 
in  a  manner  authorized  by  law,  and  which 
would  therefore  exonerate  him  from  the 
charge  of  tortious  conduct."  It  was  held  by 
the  same  court  in  Caldwell  v.  Fenwick,  2 
Dana,  333,  that  detinue  could  not  be  main- 
tained for  a  slave  dead  before  the  commence- 
ment of  the  action,  though  otherwise  if  he 
had  died  subsequent  to  the  commencement 
of  the  action,  or  the  defendant  had  improper- 
ly parted  with  his  possession.  The  court 
said:  "Detinue  is  a  mode  of  action  given 
for  the  recovery  of  a  specific  thing,  and  dam- 
ages for  its  detention.  Though  judgment  is 
also  rendered  in  favor  of  the  plaintiff  for  the 
alternate  value,  provided  the  thing  cannot 
be  had;  yet  the  recovery  of  the  thing  itself 
is  the  main  object  and  inducement  to  the  al- 
lowance of  the  action.  .  .  .  The  action 
is  not  adapted  to  the  tecovery  alone  of  the 
value  of  a  thing  detained,  nor  can  it  be  main- 
tained therefor." 

We  have  thus  reviewed  the  leading  cases 
in  this  country  in  reference  to  the  circum- 
stances under  which  an  action  of  replevin 
can  be  maintained.  None  of  them  author- 
ize the  maintenance  of  the  action  under  the 
circumstances  of  the  present  case.  In  all  of 
them  replevin  is  held  to  be  essentially  a  pos- 
sessory action.  In  many  of  the  states  it  is 
unqualifiedly  requisite  for  the  maintenance 
of  the  action  that  the  defendant  should  be 
in  possession  of  the  chattels  sued  for  at  the 
time  the  action  was  commenced.  In  others, 
as  in  our  own  state,  an  exception  is  made 
to  the  general  rule  where  the  defendant  has 
voluntarily  parted  with  the  property.  Still 
the  exception  goes  only  to  the  extent  stated. 
The  law  in  Virginia  and  Kentucky  is  sub- 
stantially the  same  as  our  own,  and  the 
cascss  cited  from  those  states  are  well  rea- 
soned on  principle.    The  case  at  bar  falls 
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within  the  rule  stated  in  those  oasee, — ^that, 
where  the  defendant  is  evicted  by  legal  pro- 
cess before  suit  brought,  the  action  will  not 
lie, — ^and  we  are  therefore  of  opinion  the 
disposition  of  the  case  by  the  courts  below 
was  correct.  We  have  not  overlooked  the 
decision  in  Devoe  v.  Brcmdtf  53  N.  Y.  462. 
In  that  case  Samuels,  th^  vendee,  from 
whom  the  goods  had  been  taken  on  execu- 
tion, did  not  defend  the  action,  and  the  ques- 
tion we  have  discussed  did  not  arise.  The 
action  was  unquestionably  well  brought 
against  the  other  defendant,  as  he  was  in 
possession  of  the  chattels  at  the  time  of  the 
commencement  of  the  suit. 

It  is  urged  that,  whatever  may  have  been 
originally  the  nature  and  character  of  an  ac- 
tion of  replevin,  there  is  now  no  longer  rea- 
son for  maintaining  a  distinction  between  it 
and  an  action  for  conversion,  and  that  it 
would  conduce  greatly  to  the  speedy  admin- 
istration of  justice  to  permit  tne  use  of  the 
first  form  of  action  as  a  substitute  for  the 
second.  A  good  deal  may  be  said  in  favor 
of  this  claim,  great  as  would  be  the  innova- 


tion resulting  in  its  acceptance.  There  is^ 
however,  a  serious  objection  to  adopting  this- 
view  of  an  action  of  replevin.  If  a  defend- 
ant- is  arrested  in  an  action  to  recover  a  chat- 
tel, he  can  be  discharged  oMy  upon  giving  a 
bond  for  the  return  of  the  chattel,  or  the 
full  payment  of  any  judgment  that  may  be 
recovered  against  him,  while  in  an  action^ 
for  conversion  the  bond  is  conditioned  only 
for  his  personal  surrender  to  any  mandate 
or  final  judgment  against  him.  Code  Civ. 
Proc  §  576.  The  form  of  the  action,  there- 
fore, seriously  affects  the  rights  of  the  de- 
fendant against  whom  it  is  brought.  While- 
this  consideration  should  not  induce  us  to- 
limit  ^e  scope  of  an  action  of  replevin  ex- 
cept within  the  bounds  prescribed  by  stat- 
ute and  the  authorities,  it  may  well  restrain 
us  from  taking  any  radical  departure  in  the 
law. 

The  judgment  appealed  from  should  he  af- 
firmed, With  costs. 

Parker,   Ch.   J.,   and   Gray,   :bartlett» 
Martin,  Vaan,  and  Werner,  JJ.,  concur. 


UNITED   STATES   CIRCUIT   COURT   OF  APPEALS,   FIRST   CIRCUIT. 


William  S.  JEWETT,  J^lff,  in  Err,, 

V. 

UNITED  STATES  OF  AMERICA. 
(41  C.  C.  A.  88,  100  Fed.  832.) 

1.  DlMcrepaiicles  bet^veen  an  order  re- 
mlttinft-  a  cause  from  a  United  States 'dis- 
trict court  to  a  circuit  court  and  the  docket 
entry  in  the  district  court  will  not  affect  the 
yalidlty  of  the  remission. 

2.  Absence  of  a  record  of  an  Indict- 
ntent  in  a  United  States  district  court  will 
not  affect  the  jurisdiction  of  a  circuit  court 
to  which  the  cause  has  been  remitted. 

8.  Tbe  sendine:  of  tbe  original  indict- 
ment forward  to  the  circuit  court  upon  re- 
mission of  a  cause  into  it  from  the  district 


court  under  the  provisions  of  U.  S.  Rev.  Stat. 
f  1037.  is  not  such  an  irresrularity  as  will  de- 
feat the  jurisdiction  of  the  former  court. 

4.  Tbe  insertion  in  a  connt  of  an  ln<> 
dictment  for  misapplication  of  its  funds  by 
the  agent  of  an  insolvent  bank,  of  the  allega- 
tion that  the  conversion  was  done  by  some- 
means  and  in  some  manner  to  the  jurors  un- 
known, will  not  render  the  count  demurrable* 
if  it  alleges  that  accused  did  unlawfully, 
fraudulently,  and  wilfully  misapply  and  con- 
vert to  his  own  use  the  assets  of  the  bank, 
with  Intent  then  and  thereby  to  injure  and 
defraud  the  association. 

5.  One  Indicted  for  n&isapplFlnar  tbe 
assets  of  an  insolvent  bank  under  U.  S.  Rev. 
Stat.  I  5209,  may  be  declared  against  as  pres- 
ident, director,  and  agent. 

6.  An  nirent  appointed  to  -wind  up  tbe 


NoTB. — Removal  of  criminal  causes  into  Federal 
courts  from  other  •  Federal,  or  from  state, 
courts, 

I.  From  other  Federal  courts. 
II.  From  state  courts. 

a.  Power  of  Congress  to  authori»e  re- 

movals. 

b.  Removals  under  U.  S.  Rev.  Stat.  | 

641,  to  protect  Federal  rights. 

1.  Terms  of  statute  generally. 

2.  Local  prejudice. 

3.  Discrimination  as  to  jurors. 

4.  Effect  of  removal. 

c  Removals  under  U.  8.  Rev.  Stat.  | 
6^8,  of  causes  against  Federal 
officers. 

1.  Terms  of  statute  generally. 

2.  Commencement  of  prosecution. 

3.  Wlio  entitled  to  removal. 

4.  affect  of  removal. 

d.  Removals  under  act  of  Congress  of 
March  8,  1S6S. 
III.  From  territorial  courts. 

I.  From  other  Federal  oourts. 

The  jurisdiction  of  the  inferior  Federal  courts 
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is  derived  from,*  and  is  subject  to,  the  absolute 
control  of  Congi'ess,  and  may  be  changed  or 
taken  away  at  its  pleasure.  Existing  courts 
may  be  abolished,  and  their  jurisdiction,  and 
all  cases  pending  In  them,  whatever  their  condi- 
tion, transferred  to  other  existing  courts  or  to 
new  courts.  And  the  constitutionality  of  an 
act  of  Congress  authorizing  the  transfer  of 
causes  in  such  case  is  expressly  upheld  in  Stuart 
V.  LAird,  1  Cranch.  209,  2  L.  ed.  1*16,  where  the 
court  said :  "Congress  have  constitutional  an- 
thority  to  establish,  from  time  to  time,  such  in- 
ferior tribunals  as  they  may  think  proper,  and 
to  transfer  a  cause  from  one  such  tribunal  to 
another.  In  this  last  particular  there  are  no 
words  in  the  Constitution  to  prohibit  or  re- 
strain the  exercise  of  legislative  power.*'  Thl» 
was  a  civil  case,  but,  inasmuch  as  the  source 
of  jurisdiction  of  those  courts  is  the  same, 
whether  the  cause  be  of  a  civil  or  of  a  criminal 
nature,  the  argument  would  seem  to  be  equally 
applicable.  At  any  rate,  the  removal  of  crim- 
inal causes,  as  authorized  by  U.  S.  Rev.  Stat.  Ii 
1037,  1038,  from  district  to  circuit  courts,  and" 
vice  versa,  as  set  out  In  this  section,  seems  never 
to  have  been  resisted  upon  the  ground  that  Con- 
gress had  no  power  to  authorise  such  removals*. 
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affairs  of  an  Insolvent  banlc  is  subject 
to  ini^'ctment  under  U.  8.  Rev.  Stat.  |  5209, 
In  case  be  wilfully  misapplies  its  funds,  ai- 
tbougb  sucb  office  was  not  created  by  statute, 
since  it  bas  long  been  recognized  as  permit- 
ted by  law,  and  tbe  word  "agent"  is  used  in 
tbe  statute  as  descriptive  of  tbose  subject  to 
its  provisions. 

T.  Tliat  an  aarent  to  'wind  np  tlie  affairs 
of  an  Insolvent  banlc  -was  appointed 
by  vote  of  tbe  stockbolders  does  not  make  bim 
tbeir  individual  agent  ratber  tban  tbe  agent 
of  tbe  corporation,  so  as  to  take  bim  out  of 
tbe  provisions  of  U.  8.  Rev.  Stat,  f  6209, 
wblcb  provides  for  tbe  punlsbment  of  agents 
of  banks  wbo  misapply  tbe  bank  funds. 

S.  An  Indletntent  nnder  U.  8.  Rev.  Stat. 
I  520&y  for  ivllfnlly  misapplylngr  banlc 
f  nnda,  is  not  unsupported  by  tbe  evidence  be- 
cause tbe  funds  were  sbown  to  be  in  defend- 
ant's possession,  wbicb  makes  tbe  offense  em- 
bezzlement, and  tbe  statute  provides  for  tbe 
punlsbment  of  embezzlement  or  wilful  misap- 


plication of  funds,  since  tbe  term  "wilful  mis- 
application" covers  embezzlement,  and  it  is 
not  necessary  to  construe  tbe  generic  term  so 
peculiarly  as  to  exclude  tbe  narrower  word 
preceding  it. 

9.  Tbe  appellate  conrt  vrlll  not  revlemr 
a  discrepancy  between  an  Indictment 
cbarging  misapplication  of  funds  on  Septem- 
ber 1,  1893,  and  proof  sbowing  tbe  transac- 
tion to  bave-been  on  November  1,  1804,  wbere 
no  exception  was  taken  witb  reference  to  it, 
and  tbere  Is  notbing  to  sbow  tbat  any  practi- 
cal injustice  was  done  by  it  in  tbe  trial  of  tbe 
cause. 

10.  Tbe  appellate  conrt  vrlll  not  re- 
view a  finding  of  tbe  trial  court  tbat 
an  agent  for  liquidating  tbe  affairs  of  an  in- 
solvent bank  misapplied  its  funds  by  declaring 
and  paying  a  dividend  on  stock  belonging  to 
bimself,  wblle  be  claims  tbat  it  belonged  to  a 
tbird  person,  wbere  tbere  was  persuasive  evi- 
dence to  go  to  tbe  jury  in  favor  of  tbe  find- 
ing,— among  wbicb  was  tbe  nonproduction  of 


tbe  inquiry  in  every  case  being  wbetber  tbe 
case  was  a  proper  one  for  tbe  application  of 
tbo  statute. 

U.  S.  Rev.  Stat,  i  1037,  provides  tbat  wben- 
er3r  tbe  district  attorney  deems  it  necessary 
any  circuit  court  may,  by  order  entered  on  its 
minutes,  remit  any  indictment  pending  tberein 
to  tbe  next  session  of  tbe  district  court  of  tbe 
same  district,  wher^  tbe  offense  cbarged  is  cog- 
nizable by  tbe  district  court.  And,  in  like  man- 
ner, any  district  court  may  remit  to  tbe  next 
session  of  tbe  circuit  court  of  tbe  same  district 
any  indictment  pending  in  tbe  district  court. 
And  sucb  remission  sball  carry  witb  it  all  re- 
cognizances, processes,  and  proceedings  pending 
in  tbe  cai^  In  tbe  court  from  wbicb  tbe  remis- 
sion is  made;  and  tbe  court  to  wbicb  sucb  re- 
mission is  made  sball,  after  tbe  order  of  remis- 
sion is  filed  tberein,  act  in  tbe  case  as  if  tbe 
Indictment,  and  all  otber  proceedings  in  the 
same,  bad  originated  in  tbat  court. 

And  I  1038  provides  tbat  an/  district  court 
may,  by  order  entered  on  its  minutes,  remit  any 
Indictment  pending  tberein  to  tbe  next  session 
of  tbe  circuit  court  for  tbe  same  district,  wben, 
in  tbe  opinion  of  sucb  district  court,  difllcult 
and  important  questions  of  law  are  involved  in 
tbe  case ;  and  thereupon  tbe  proceedings  in  sucb 
case  sball  be  tbe  same  in  tbe  circuit  court  as  if 
such  indictment  had  been  originally  found  and 
presented  tberein. 

Tbe  object  of  this  legislation  is  twofold: 
First,  speedy  trials  for  persons  charged  with 
crime,  and  dispatch  of  tbe  public  business ;  and, 
second,  to  furnish  a  method  by  which  questions 
of  law  arising  in  criminal  causes  in  the  district 
court  can  be  taken  to  the  higher  courts. 
United  States  v.  Haynes,  29  Fed.  691. 

These  sections  apply  exclusively  to  indict- 
ments, and  to  cases  of  which  the  circuit  and 
dl<ttrict  courts  have  concurrent  jurisdiction; 
they  have  no  application  to  a  case  la  which 
the  circuit  court  bas  no  original  jurisdiction ; 
such,  for  instance,  as  a  prosecution  under  the 
fugitive  slave  act  of  1860.  Campbell  v.  Kirk- 
patrlck,  5  Mcliean,  176,  Fed.  Cas.  No.  2,368. 

And  i  1087  does  not  authorise  the  district 
conrt  to  remit  to  the  circuit  court  a  criminal 
prosecution  nnder  an  information  filed  in  tbe 
district  court.  United  States  T.  Tiernay,  16 
Fed.  513. 

The  offense  of  selling  spirituous  liquors  to 
an'  Indian  in  violation  of  an  act  of  Congress, 
declared  by  act  of  Congress  to  be  cognizable  in 
the  district  courts,  is,  by  virtue  of  tbe  judiciary 
act  of  1789,  cognizable  in  tbe  circuit  court  also, 
and  may,  under  the  above  statute,  be  remitted 
by  the  district  court  to  the  circuit  court. 
53  L.  R.  A. 


United  8tates  v.  HolUday,  8  Wall.  407,  18  L. 
ed.  182.  Tbe  indictment  in  this  case  originated 
in  tbe  district  court,  and  was  remitted  to  tbe 
circuit  court,  from  which  it  was  certified  to  tbe 
Supreme  Court  on  tbe  question  wbetber  tbe  of- 
fense charged  was  one  of  which  the  circuit  court 
could  have  original  jurisdiction;  for,  of  course,, 
under  the  statute,  if  that  court  did  not  have 
such  jurisdiction  the  removal  was  improper ; 
but  tbe  question  was  answered  In  favor  of  tbe 
circuit  court's  jurisdiction. 

And  tbe  circuit  court  bas  jurisdiction  of  an 
Indictment  for  assaulting  and  obstructing  an  en- 
rolling ofllcer,  wbicb,  after  remission  to  tbe  dis- 
trict court  on  motion  of  tbe  district  attorney, 
bas  subsequently  upon  his  motion  been  remitted 
back  by  tbe  district  court  into  tbe  circuit  court. 
United  States  v.  Murphy,  3  Wall.  649,  18  L.  ed. 
217.  The  court  said  tbat  they  saw  no  reason, 
either  in  tbe  nature  of  tbe  transaction  or  in  the 
language  of  tbe  statute,  why  a  cause  so  brought 
Into  the  district  court  should  not  be  sent  back 
under  tbe  proper  circumstances;  that,  as  the  or- 
der could  only  be  made  on  motion  of  tbe  dis- 
trict attorney,  or  whenever,  in  tbe  opinion  of  the 
district  court,  difficult  and  important  questions  of 
law  were  involved,  tbere  was  no  danger  of  colli- 
sion between  tbe  courts  on  account  of  sucb  or- 
ders, and  tbat,  as  they  tended  to  tbe  dispatch 
of  business,  and  to  sound  decisions  on  legal 
propositions,  there  was  no  reason  for  limiting 
tbe  rule  furthor  than  tbe  language  of  tbe  stat- 
ute required. 

But  tbe  fact  tbat  tbere  are  questions  of  law 
involved  wblcb  are  new  and  have  not  yet  been 
passed  upon  in  the  Federal  courts  does  not  nec« 
essarily  clothe  them  with  tbe  qualities  of  "dif- 
ficult" and  "important."  United  States  v. 
O'SulIivan,  9  N.  Y.  Legal  Obs.  193,  Fed.  Cas. 
No.  16,973.  In  this  case  it  was  held  also  tbat 
this  statute  does  not  contemplate,  nor  would 
a  district  judge  be  justified  in,  remitting  a  cause 
to  the  circuit  court  because  in  bis  charge  to  tbe 
grand  jury  he  had  given  a  particular  exposi- 
tion to  the  crimes  act,  when  It  is  not  made  to 
appear  that  his  exposition  is  in  conflict  with 
that  of  any  other  court. 

But  under  neither  of  these  sections,  nor  un- 
der any  provision  of  law,  can  tbe  circuit  court, 
of  its  own  motion  or  on  tbe  application  of  the 
defendant,  remit  an  Indictment  to  the  district 
court  for  trial.  United  States  v.  Bennett,  16 
Blatcbf.  338,  Fed.  Cas.  No.  14,571. 

Tbe  power  of  tbe  district  court  to  remit  an 
Indictment  into  tbe  circuit  court  "wben  in  tbe 
opinion  of  tbe  court  difficult  and  Important  ques- 
tions of  law  are  Involved  in  tbe  case"  may  be 
exercised  whenever  tbe  court  sball  have  arrived 
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the  check  by  which  the  money  was  paid,  and 
the  existence  of  uncollected  Indebtedness  of 
the  third  person  to  the  bank  of  more  than  the 
amount  of  the  dividend. 

(March  29,  1900.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts 
to  review  a  judgment  convictizig  defendant 
of  wilfully  misappropriating  funds  of  an  in- 
solvent bank  to  liquidate  the  affairs  of  which 
he  had  been  appointed  t^e  agent.  Af- 
-firmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Colt  and  Puttwrm,  Circuit 
Judges,  and  Webb,  District  Judge. 

Messrs.  W.  S.  B.  Hopkins  and  Hollis 
R.  Bailey,  for  plaintiff  in  error: 

A  certified  copy  of  the  indictment  should 
have  been  sent,  and  not  the  original. 


United  States  v.  McKee,  4  Dill.  1,  Fed. 
Cas.  No.  15,687 ;  ^tate  v.  Gibbons,  4  N.  J.  L, 
40. 

An  agent  in  liquidation  is  not  an  agent  of 
the  bank  within  the  meaning  of  §  5209,  U. 
S.  Rev.  Stat. 

United  States  v.  Britton,  107  U.  S.  662, 
27  L.  ed.  523,  2  Sup.  Ct.  Rep.  512;  Rich- 
mond V.  Irons,  121  U.  S.  28,  30  L.  ed.  866,  7 
Sup.  Ct.  Rep.  788 ;  Richards  v.  Attlehorough 
Nat.  Bank,  148  Mass.  187,  1  L.  R.  A.  781, 
19  N.  E.  353 ;  First  Nat.  Bank  v.  Marshall, 
26  111.  App;  440;  Central  Nat.  Bank  v.  Con- 
necticut Mut,  L.  Ins.  Co.  104  U.  S.  54,  26  L. 
ed.  693. 

A  statutory  agent  in  liquidation,  ap- 
pointed under  the  act  of  June  30,  1876,  as 
amended  by  the  act  of  August  3,  1892,  is  an 
"oJQBcer  of  the  United  States"  in  the  techni- 
cal sense,  and  a  suit  brought  by  him  is. 


at  the  opinion  that  such  questions  are  so  in- 
volved, and  there  la  no  limitation  of  time  when 
that  authority  may  or  may  not  be  exercised ; 
and  the  order  of  remission  need  not  necessar- 
ily be  made  before  any  proceedings  have  been 
taken  under  the  indictment.  United  States  v. 
Morris,  1  Curt.  C.  C.  23,  Fed.  Cas.  No.  15,815. 
In  this  case  the  order  was  made  at  a  term  subse- 
quent to  that  at  which  the  indictment  was  re- 
turned, and  after  the  defendant  had  pleaded 
and  the  Jury  was  partially  Impaneled;  and  Judge 
Curtis  said  that  in  his  opinion  the  power  to  re- 
mit might  be  exercised  "after  any  proceedings 
have  been  had  which  do  not  amount  to  a  bar 
to  a  future  trial." 

But  the  district  court  has  no  power,  under  f 
1087,  to  remit  an  indictment  to  the  circuit  court 
after  verdict.  United  States  v.  Haynes,  26  Fed. 
857  ;  Re  Haynes,  30  Fed.  767.  The  history  of 
this  case,  as  shown  by  the  opinions  of  the  cir- 
cuit court  In  the  two  citations  Just  given,  and 
by  the  opinion  of  the  district  court  in  29  Fed. 
691.  shows  that  the  circuit  court  had  held  In  26 
Fed.  as  above  stated,  and  had  also  arrested  the 
Judgment  of  conviction  of  the  district  court, 
holding  the  order  of  remission  to  be  a  violation 
of  the  7th  Amendment  to  the  Federal  Constitu- 
tion, providing  that  "no  fact  tried  by  a  Jury 
shall  be  otherwise  re-examined  in  any  court  of 
the  United  States  than  according  to  the  rules  of 
the  common  law."  Subsequently  the  district 
court  vacated  the  order  of  remission  to  the  cir- 
cuit court,  and  the  latter  court  directed  the  pa- 
pers to  be  returned  into  the  district  court. 
The  district  court  afterwards  ordered  warrant 
to  issue,  and  passed  sentence  on  the  defendant. 
This  is  set  forth  in  29  Fed.,  where  District 
Judge  Nelson  disagreed  with  the  circuit  court 
in  holding  the  order  to  be  a  violation  of  the 
7th  Amendment,  and  insisted  that  an  indict- 
ment was  pending  for  purposes  of  remission, 
even  after  verdict  of  conviction,  although  not 
after  verdict  of  acquittal,  and  quoted  in  support 
of  his  contention  the  language  of  Judge  Curtis 
in  United  States  v.  Morris,  1  Curt.  C.  C.  23, 
Fed.  Cas.  No.  15,815,  supra,  but  said  that  the 
ruling  of  the  circuit  court,  denying  the  power 
of  the  district  court  to  remit  after  verdict,  was 
the  law  of  the  case,  and  that  the  order  of 
the  circuit  court  arresting  the  Judgment  was  in 
eff«»ct  an  arrest  for  want  of  Jurisdiction  in  that 
court,  and  the  district  court  still  had  Jurisdic- 
tion of  the  case.  In  30  Fed.,  on  petition  for  ha- 
beas corpus,  the  circuit  court  reiterated  their 
holding  of  26  Fed.,  stating  that  they  took  no 
Jurisdiction  by  reason  of  the  remission,  that 
their  order  arresting  the  Judgment  was  a  nul- 
lity for  laclf  of  Jurisdiction,  and  that  it  was 
proper  for  them  to  return  the  indictment  to 
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the  district  court  for  final  disposition.  In  this 
instance  Judge  Nelson  concurred  in  the  result, 
but  insisted  that  the  orders  of  remission  were 
nullities,  and  that  the  district  court  had  never 
lost  its  jurisdiction. 

And  in  United  States  v.  Cummins,  8  Plttsb. 
L.  J.  405,  Fed.  Cas.  No.  14,901,  appears  a  state- 
ment by  one  of  the  counsel  that  the  Judge  of 
the  circuit  court  had  decided  that  after  convic- 
tion ^a  case  could  not  properly  be  certified  from 
one  court  to  the  other. 

It  is  not  necessary,  under  f  1037,  that  the 
original  indictment  be  transmitted  into  the  cir- 
cuit court,  but  it  is  sufficient  if  a  certified  copy 
thereof  be  sent  up  with  the  record  and  order  of 
remission.  Un!ted  States  v.  McKee,  4  Dill.  1, 
Fed.  Cas.  No.  15,687.  In  this  case  the  court 
said:  "\^hen  our  statute  provides  for  the  re- 
mission of  the  indictment,  it  m^ay  well  be  con- 
strued to  mean  an  exemplified  copy  or  record 
of  the  Indictment,  to  be  sent  with  the  other 
records  pertaining  to  the  case.  It  is  Just  as 
important,  or  as  little  important,  that  the  origi- 
nal bill  of  indictment  found  at  the  sessions 
should  be  in  the  King's  bench  for  the  trial  of 
the  defendant  thereon  by  a  Jury,  as  that  it  be 
in  the  Federal  court  to  which  a  criminal  case 
has  been  sent  by  the  court  to  which  the  indict- 
ment was  originally  presented.  It  is  essential 
to  the  Jurisdiction  of  the  district  court  that  the 
indictment  should  have  been  presented  to  it  by 
a  grand  Jury  impaneled  in  that  court,  and  these 
facts  ought  to  appear  of  record  therein.  If 
that  court  acquired  no  Jurisdiction  l>efore  the 
order  remitting  the  indictment,  the  circuit  court 
could  acquire  none  In  consequence  of  the  filing 
of  the  order  of  remission." 

But,  as  held  by  Jbwbtt  v.  Unitto  States,  the 
fact  that  no  record  of  the  indictment  was  made 
in  the  district  court  does  not  affect  the  Juris- 
diction of  the  circuit  court.  Nor  was  it  held 
error  that  the  district  court  sent  into  the  cir- 
cuit court  the  original  indictment  as  part  of  the 
record. 

The  practice  under  both  sections  is  for  the 
court  to  which  the  indictment  has  been  remit- 
ted to  proceed  with  the  case  from  the  point  it 
had  reached  in  the  other  court.  United  States 
V.  Haynes,  29  Fed.  691. 

And  where  an  indictment  is  transmitted  from 
the  district  court  to  the  circuit  court,  under 
§  1038,  although  after  the  defendant  has 
pleaded,  the  circuit  court  has  Jurisdiction  of 
the  case  and  of  the  questions  arising  upon  the 
pleas.  United  States  v.  Richardson,  28  Fed.  61. 
In  this  case  the  pleas  all  related  to  the  method 
of  drawing  and  summoning  two  of  the  grand 
Jurors  who  returned  the  Indictment. 

So,   where  a  prosecution  has  been  certified 
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in  the  technical  sense,  a  suit  "arising  under 
the  laws  of  the  United  States/'  and  may 
for  that  reason  be  ^brought  in  the  Federal 
■court. 

McConville  v.  OiUnour,  1  L.  R.  A.  498,  36 
Fed.  277;  Re  Chettcood,  165  U.  S.  443,  41 
L.  ed.  782,  17  Sup.  Ct.  Rep.  385. 

If  this  is  true  of  a  shareholder's  agent 
in  liquidation  appointed  under  the  act  of 
June  30,  1876,  why  is  it  not  equally  true  of 
&  shareholder's  agent  in  liquidation  ap- 
pointed under  U.  S.  Rev.  Stat.  §  5220? 

If  an  agent  in  liquidation  is  ah  pfficer  of 
the  United  States,  he  is  certainly  a  very 
diiferent  functionary  from  any  of  the  of- 
ficials mentioned  in  U.  S.  Rev.  Stat.  §  5209. 

When  a  receiver  is  appointed  by  the  comp- 
troller the  appointment  supersedes  the  pow- 
•er  of  the  directors  to  exercise  the  incidental 
powers  necessary  to  carry  on  the  business 


of  banking,  as  the  receiver  is  required  to 
take  possession  of  the  books,  records,  and 
assets  of  every  description  of  the  associa- 
tion, and  the  association  is  forbidden  to 
prosecute  the  business  of  banking. 

First  Nat.  Bank  v.  National  Pahquioque 
Bank,  14  Wall.  383,  20  L.  ed.  840. 

The  same  is  equally  true  in  the  case  of 
the  appointment  of  an  agent  in  voluntary 
liquidation. 

Laws  which  create  crimes  ought  to  be  so 
explicit  that  all  men  subject  to  their  penal- 
ties may  know  what  acts  it  is  their  duty  to 
avoid.  Before  a  man  can  be  punished  his 
case  must  be  plainly  and  unmistakably  with- 
in the  statute. 

United  States  v.  Brewer,  139  U.  S.  278, 
35  L.  ed.  190,  11  Sup.  Ct.  Rep.  538;  United 
States  V.  Lacker,  134  U.  S.  624,  33  L.  ed. 


from  the  circuit  to  the  district  court,  under  { 
1037,  the  circuit  court  may  order  the  clerk 
thereof  to  correct  the  record  so  as  to  conform 
to  the  facts.  Kelly  v.  United  States,  27  Fed. 
«16. 

II.  From  state  courts. 
a.  Power  of  Oonyress  to  authorize  removals, 

m 

The  conatitutional  power  of  Congress  to  au- 
thorize the  removal  before  trial  of  civil  causeb 
arising  under  the  laws  of  the  United  States  has 
long  since  passed  beyond  doubt.  The  Judiciary 
act  of  September  24,  1789,  was  passed  by  the 
-first  Congress,  many  members  of  which  had  as- 
sisted in  framing  the  Constitution.  And, 
though  some  doubts  were  soon  after  suggested 
whether  causes  could  be  removed  from  state 
courts  before  trial,  the  Supreme  Court  of  the 
United  States,  In  Martin  v.  Hunter,  1  Wheat. 
304,  4  L.  ed.  97,  and  Cohen  v.  Virginia,  6  Wheat. 
264,  5  L.  ed.  267,  clearly  recognized  the  power 
of  Congress  to  authorize  removals  either  be- 
fore or  after  trial.  And  Congress,  by  additional 
grants  from  time  to  time,  has  authorized  more 
and  more  fully,  as  occasion  has  required,  the 
removal  before  trial  of  civil  causes  from  state 
into  Federal  courts. 

It  is  true  the  act  of  17S9  authorized  the  re- 
moval of  civil  cases  only.  But  the  statutes 
have  not  been  confined  to  civil  causes.  In  1815 
an  act  of  Congress  (3  Stat,  at  L.  195)  made 
provision  for  removing  suits  or  prosecutions 
against  persons  therein  enumerated.  This  act 
expressly  applied  to  a  criminal  action  or  prosc- 
<*ution.  It  was  intended  to  be  of  short  dura- 
tion, but  it  was  extended  by  a  subsequent  act 
(3  Stat,  at  L.  233,  $  6).  and  re-enacted  in  1817 
for  a  period  of  four  years. 

And  in  1833  President  Jackson  recommended 
that  Congress  should  re-enact  the  act  of  1815, 
with  some  amendments,  and  accordingly  the  act 
of  March  3,  1S33,  was  passed  (4  Stat,  at  L. 
632),  §  3  of  which  received  Its  final  shape  from 
&n  amendment  proposed  in  the  senate  by 
Thomas  Ewing,  of  Ohio,  and  is  repeated  in  U. 
"S.  Rev.  Stat.  §  643  (set  out  infra,  II.  c).  That 
statute  undoubtedly  embraced  both  civil  and 
criminal  causes.  It  was  so  understood  and  in- 
tended when  It  was  passed,  although  Ex  parte 
Carson,  4  Hughes,  215,  Fed.  Cas.  No.  2,459,  held 
that  i  3  of  that  act  applied  only  to  civil  cases. 
The  chairman  of  the  judiciary  committee,  who 
introduced  the  bill,  said  :  "It  gives  the  right  to 
remove  at  any  time  before  trial,  but  not  after 
Judgment  has  been  given,  and  thus  alTects  in 
no  way  the  dignity  of  the  state  tribunals. 
Whether  in  criminal  or  civil  cases,  it  gives  the 
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right  of  removal."  President  Jackson  approved 
this  statute,  his  legal  adviser  at  the  time  being 
Roger  B.  Taney.  It  remained  in  force  until 
1874. 

Again,  the  provisions  of  the  act  of  July  13, 
1866  (14  Stat,  at  L.  171,  §  67),  relative  to  the 
removal  of  suits  or  prosecutions  in  state  courts 
against  internal  revenue  officers, — provisions  re- 
enacted  in  U.  S.  Rev.  Stat.  §  643  (infra,  II.  c), 
— are  almost  identical  with  those  of  the  act  of 
1833,  the  only  noticeable  difference  being  that 
In  the  later  act  the  adjective  "criminal"  is  in- 
serted before  the  word  "prosecution."  This 
made  no  change  In  the  meaning.  The  well-un- 
derstood legal  signification  of  the  word  "prose- 
cution" Is  a  criminal  proceeding  at  the  suit  of 
the  government.  2  Bouvler,  Law  Diet.  784 : 
Century  Diet,  title  Prosecution. 

It  would  thus  appear  that  all  along  our  his- 
tory the  legislative  understanding  of  the  Con- 
stitution has  been  that  it  authorizes  removing 
from  state  courts  into  the  circuit  courts  of  the 
United  States  alike  civil  and  criminal  causes 
arising  under  the  laws,  the  Constitution,  or  the 
treaties.  This  is  pointed  out  In  Flndley  v.  Sat- 
terfleld,  3  Woods,  504,  Fed.  Caa  No.  4,792, 
where  Judge  Woods  says :  "We  should  not  feel 
at  liberty  to  pronounce  unconstitutional  a 
course  of  legislation  so  long  continued,  so  de- 
liberately maintained,  sanctioned  by  so  many  ven- 
erated names  and  by  the  general  approbation  of 
the  country,  unless  Its  unconstitutionality  was 
made  very  clear  to  our  minds."  This  Is  also 
referred  to  as  of  weight  in  Tennessee  v.  Davis, 
100  U.  S.  257.  25  L.  ed.  648. 

But,  aside  from  this  long-continued  course 
of  action  by  Congress,  the  fact  that  these  stat- 
utes are  fully  warranted  by  the  fundamental 
law  has  been  decided  in  cases  directly  involving 
their  constitutionality. 

As  stated,  the  first  criminal  case,  removal  of 
which  was  resisted  on  the  ground  that  Congress 
has  no  constitutional  power  to  authorize  It, 
was  Flndley  v.  Satterfleld,  3  Woods,  504,  Fed. 
Cas.  No.  4,792,  where  the  prisoner  sought  to 
have  an  indictment  against  him  removed  under 
the  provisions  of  %  643  {infra,  II.  c).  In  dis- 
posing of  the  question,  Judge  Woods  says  :  "The 
Judicial  power  extends  to  all  cases  arising  under 
the  laws  of  the  United  States.  It  is  argued 
that  no  criminal  case  can  arise  under  those 
laws,  except  when  a  person  is  accused  of  violat- 
ing them.  But  we  think  that,  when  an  officer 
executing  in  a  lawful  manner  a  law  of  the 
United  States  meets  with  resistance,  and,  to 
overcome  that  resistance,  uses  necessary  force, 
and,  for  such  use  of  force,  is  charged  with  crime 
against  the  state,  the  case  arises  under  the  law 
of  the  United  States.     To  hold  that  a  case  arises 
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1080,  10  Sup.  Ct.  Rep.  625;  Black,  Interpre- 
tation of  Laws,  ed.  1896,  p.  286. 

An  accusation  of  crime  should  not  be  in 
doubtful  terms,  or  in  outline  indistinct,  but 
it  should  be  certain. 

1  Bishop,  Newr  Crim.  Proc.  §  323. 

An  indictment  is  bad  if  its  meaning  is 
equivocal, — as,  if  the  allegation  ii»  that  the 
defendant  did  one  or  the  other  of  two  crim- 
inal things, — or  the  language  may  be  equal- 
ly as  well  construed  to  charge  a  c)vil  wrong 
as  a  criminal  one. 

Baichelor  v.  United  States,  156  U.  8.  429, 
39  L.  ed.  479,  15  Sup.  Gt.  Rep.  446;  United 
States  v.  Hess,  124  U.  S.  483,  31  L.  ed.  516, 
8  Sup.  Ot.  Rep.  571;  United  States  v.  Eno, 
56  Fed.  218;  United  States  v.  Wamer,  26 
Fed.  616. 

What  is  required  of  the  government  is 
clear  and  precise  averments,  and  their  ab- 


sence will  not  be   supplied   by   vituperative 
generalities. 

United  States  v.  Cruikshank,  92  U.  S.  542^ 
23  L.  ed.  588;  United  States  v.  Carll,  105  U. 
S.  Wl,  26  L.  ed.  1135;  Moore  v.  United' 
States,  160  U.  S.  268,  40  L.  ed.  422,  16  Sup. 
Ct.  Rep.  294;  United  States  v.  Greve,  65- 
Fed.  488. 

Something  essentially  different  from  em- 
bezzling or  abstracting  is  meant  by  ''wilful- 
ly misapplying.'* 

United  States  v.  Cadtcallader,  59  Fed. 
677 ;  United  States  v.  Fish,  24  Fed.  591 ; 
United  States  v.  Harper,  33  Fed.  472;  Unit- 
ed States  V.  Youtsey,  91  Fed.  864;  United' 
States  V.  Britton,  107  U.  S.  660,  27  L.  ed. 
524,  2  Sup.  Ct.  Rep.  512. 

In  count  84  the  averment  is  that  the  said 
Jewett  acted  as  president,  director,  and 
agent.    The  evidence  was  that  he  acted  only 


under  that  law  when  it  forbids  the  act  nnder 
investigation,  bat  does  not  arise  under  that 
law  when  it  produces  and  Justifies  the  act  un- 
der investigation,  is  to  take  the  words  of  the 
Constitution  in  a  sense  too  partial  and  limited. 
Congress  can  give  criminal  jurisdiction  to  the 
courts  of  the  United  States  when  the  law  of 
the  United  States  is  the  ground  of  defense,  as 
well  as  when  it  is  the  ground  of  accusation. 
Congress  has  power  to  levy  and  collect  taxes 
and  excises,  and  to  make  all  laws  necessary  and 
proper  to  carry  that  power  into  execution.  This 
includes  the  power  to  employ  suitable  officers 
and  agents,  and  to  protect  them  from  account- 
ability in  the  state  courts  for  acts  done,  or  in 
good  faith  alleged  to  have  been  done,  in  the 
course  of  their  duty.  We  cannot  say  that  this 
protection  is  not  necessary  and  proper  for  the 
prompt  and  effective  collection  of  the  revenue. 
It  is  obvious  that,  where  a  local  sentiment  ad- 
verse to  a  particular  revenue  law  could  exert 
itself  in  irremovable  prosecutions  in  the  local 
courts  against  persons  executing  that  law,  the 
collection  of  the  revenue  might  be  seriously  im- 
peded. Congress  has  thought  proper  to  guard 
against  such  impediments  by  the  law  that  we 
are  now  considering,  and  we  are  satisfied  that 
it  is  a  constitutional  means  to  a  constitutional 
end.*' 

The  next  case  to  uphold  the  constitutionality 
of  this  statute  Is  State  v.  Hoskins,  77  N.  C. 
530.  There  the  question  was  considered  first 
as  one  of  comity,  the  court  arguing  thus :  "The 
state,  a  sovereign,  claims  that  the  defendant  has 
trespassed  upon  its  rights;  the  United  States, 
a  sovereign,  claims  that  the  defendant  was  its 
officer  and  acting  under  its  orders,  and  for  the 
purposes  of  the  demand  assumes  the  responsi- 
bility of  the  act  complained  of,  and  demands  its 
officer  in  order  that  It  may  investigate  his  con< 
duct,  and  punish  or  protect  him  as  he  may  de- 
serve. Now,  what  ought  the  state  to  do? 
Ought  it  to  hold  the  officer  and  punish  him,  al- 
though he  was  acting  under  orders  and  is  Justi- 
fied by  his  government?  That  would  be  pusil- 
lanimous. Sovereigns  do  not  quarrel  with  serv- 
ants, but  with  sovereigns,  when  they  are  angry. 
And  when  they  are  friendly  they  defer  to  each 
other  the  control  of  their  own  servanta"  It 
was  also  argued  that  the  statute  did  not  con- 
template criminal  causes,  because  It  did  not  pro- 
vide how  they  should  be  removed ;  but  the  court 
pointed  out  that  this  was  a  mistaken  concep- 
tion of  counsel,  and  that,  on  the  contrary,  the 
statute  very  clearly  provided  the  manner  of  re- 
moval. Finally,  it  was  urged  that  the  statute 
is  a  violation  of  the  rights  of  the  state ;  but  the 
court  in  a  very  able  and  extended  discussion  re- 
fused their  sanction  to  that  view,  saying  that 
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where  a  Federal  officer  is  charged  with  a  duty,, 
and  does  acts  under  color  of  his  duty  which  but 
for  his  office  would  be  a  crime  against  the  state» 
the  power  to  then  assert  its  Jurisdiction  and  re- 
move the  cause  into  its  own  tribunals  for  trial' 
is  indlBpensable  to  the  United  States,  and  is  In 
no  way  derogatory  to  the  vtate.  In  this  case 
Rodman,  J.,  dissented. 

And  in  Tennessee  v.  Davis,  100  U.  S.  257,  25^ 
L.  ed.  648,  it  was  held  that,  not  only  is  such- 
removal  no  Invasion  of  the  state  domain,  but 
that,  on  the  contrary,  a  denial  of  the  right  or 
the  general  government  to  remove  such  causes^ 
to  take  charge  of  and  try  any  cause  arising  un- 
der  the   Constitution   or   laws   of  the   United^ 
States,  is  a  denial  of  the  conceded  sovereignty 
of  that  government  over  a  subject  expressly  com- 
mitted to  it;  the  court  arguing  further  that,  as- 
said  in  Martin  v.  Hunter,  1  Wheat.  30-1,  4  L.  ed. 
07,  supra,  "the  general  government  must  cease- 
to  exist  whenever  it  loses  the  power  of  protecting- 
itself  in  the  exercise  of  its  constitutional  pow- 
ers."    In  this  case  Clifford  and  Field,  JJ.,  dis- 
sented. 

And  in  Strauder  v.  West  Virginia,  100  U.  S. 
803,  25  L.  ed.  664,  the  question  considered  was- 
whether  the  power  of  Congress  to  enforce  the 
provisions  of  the  14th  Amendment,  relative  to 
the  protection  of  Federal  rights,  by  appropriate 
legislation,  was  sufficient  to  Justify  the  enact- 
ment of  f  641  (infra,  II.  b,  1)  ;  and  it  was  held' 
that  a  very  efficient  and  appropriate  mode  of 
extending  such  protection  and  securing  to  the 
party  the  enjoyment  of  such  rights  or  immuni- 
ties is  a  law  providing  for  the  removal  of  the 
case  from  the  state  court  in  which  the  right  Is- 
denled  by  the  state  law.  Into  a  Federal  court, 
where  it  will  be  upheld ;  and  that  f  641  is  such- 
a  provision. 

And  in  Ex  parte  Reynolds,  3  Hughes,  559,, 
Fed.  Cas.  No.  11,720,  this  statute  is  held  consti- 
tutional. 

Having  thus  far  considered  the  power  of  Con- 
gress to  authorize  removal  of  criminal  causes, 
it  now  remains  to  be  seen  what  particular  causes- 
are  so  removable  under  such  statutea 

b.  Removals  under  V.  8.  Rev.  Stat,  f  64i,  to  pro- 
tect  Federal  rights. 

1.  Terms  of  statute  generally. 

A  Federal  statute  (U.  S.  Rev.  Stat.  (641) 
provides  that  **when  any  .  .  .  crlmlnat" 
prosecution  is  commenced  in  any  state  courts 
for  any  cause  whatsoever,  against  any  person* 
who  is  denied  or  cannot  enforce  in  the  Judicial' 
tribunals  of  the  state,  or  In  the  part  of  the- 
state  where  such  suit  or  prosecution  is  pending,. 
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:as  agent  in  liquidation.  This  was  a  vari- 
ance; having  alleged  three  capacities,  the 
government  was  bound  to  prove  them  all. 

Ewing  v.  Crane f  Circuit  Court;  Hawes, 
Parties  to  Actions,  §  4;  Cctasela  v.  Vernon,  5 
Mason,  333,  Fed.  Cas.  No.  2,503;  Lawson  v. 
Kolbenson,  61  111.  417;  Com,  v.  Orey,  2 
<Jray,  501,  61  Am.  Rep.  476. 

Messrs,  Boyd  B.  Jones  and  John  H. 
"Casey,  for  defendant  in  error: 

The  natural  import  of  the  language  of  § 
1037,  U.  S.  Rev.  Stat.,  is  that  the  indict- 
ment itself  shall  be  transmitted. 

Tlie  practice  in  this  circuit  hsts  been  to 
transmit  the  original. 

United  States  v.  Morris,  1  Curt  C.  C.  23, 
Fed.  Cas.  No.  16,816;  United  States  v. 
Paynes,  29  Fed.  691,  30  Fed.  767;  United 
•States  Y,  Richardson,  28  Fed.  61. 

An  indictment  may  be  remitted  under  the 


section  in  question  by  one  court  to  the 
other,  and  then  remitted  back  into  the  court 
in  which  it  was  found. 

United  States  v.  Murphy,  3  Wall.  649,  18 
L.  ed.  217. 

The  right  to  go  into  voluntary  liquidation 
necessarily  implies  the  right  to  have  the  pro- 
cess carried  on  by  its  oflloers  or  agents. 

Officers  of  a  corporation,  whose  powers 
are  conferred  by  statute,  cannot  lawfully 
exceed  their  statutory  authority. 

Com,  V.  Ruggles,  6  Allen,  588. 

Boards  of  directors  are  agents  of  the  cor- 
poration only  BO  far  as  authorized,  direct- 
ly or  impliedly,  by  the  charter. 

Angell  &  A.  Priv.  Corp.  §  280;  Morawetz, 
Priv.  Corp.  §  612;  Chicago  City  R,  Co,  v. 
AUerton,  18  Wall.  233,  21  L.  ed.  902. 

Voluntary  liquidation  is  effected  by  an 
agent  of  the  association.    The  statutes  do 


-any  right  secured  to  bim  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the 
United  States,  or  of  all  persons  within  the  Jurls- 
-dlctlon  of  the  United  States,  or  against  any  of- 
ficer, civil  or  military,  or  other  person,  for  any 
arrest  or  imprisonment  or  other  trespasses  or 
wrongs  made  or  committed  by  virtue  of  or  un- 
der color  of  authority  derived  from  any  law 
.providing  for  equal  rights  as  aforesaid,  or  for 
refusing  to  do  any  act  on  the  ground  that  it 
would  be  inconsistent  with  such  law,  such  suit 
■or  prosecution  may,  upon  the  petition  of  such 
defendant,  filed  In  said  state  court  at  any  time 
before  the  trial  or  final  hearing  of  the  causes, 
stating  the  facts  and  verified  by  oath,  be  re- 
moved for  trial  into  the  next  circuit  court  to  be 
iield  In  the  district  where  it  Is  pending.*' 

The  remainder  of  this  section  makes  provision 
for  the  removal  of  the  papers  and  the  effect  on 
the  proceedings  in  the  state  court  (see  infra, 
II.  b,  4),  and  §  642  provides  for  the  Issuance  of 
■a  writ  of  habeas  corpus  cum  causa  for  the  de- 
livery of  an  Imprisoned  defendant  into  the  cus- 
tody of  the  United  States  court. 

And  the  act  of  Congress  of  August  13,  1888, 
chap.  866,  §  6,  further  regulating  the  removal 
of  causes  from  state  to  Federal  courts,  Expressly 
exempts  from  the  repealing  clause  in  that  chap- 
tor,  and  continues  in  force,  this  f  641. 

A  petition  for  the  removal  of  a  criminal 
•cause  under  this  statute  must  be  filed  before 
the  trial  or  final  hearing  thereof.  Eof  parte 
Reynolds,  3  Hughes,  559,  Fed.  Cas.  No.  11,720. 

And  a  petition  filed  after  verdict  and  sentence 
•comes  too  late.  Bush  v.  Com.  80  Ky.  244.  This 
\?a8e  also  holds  that  an  inspection  of  the  ,petl- 
tion  by  the  appellate  court  Is  essential  to  de- 
termine whether  or  not  it  contained  allegations 
sufficient  to  authorize  the  removal,  and  that  In 
its  absence  the  appellate  court  will  presume 
that  it  was  defective  in  the  allegation  of  Ju- 
risdictional facts,  and  therefore  that  the  court 
below  did  right  to  disregard  It. 

An  indictment  for  fornication,  of  a  white 
man  and  a  negro  woman  who,  pending  the  in- 
dictment, are  married  In  a  state  not  prohibit- 
ing marriages  between  white  and  colored  per- 
sons, and  who  Immediately  return  to  the  state 
where  they  are  indicted,  is  not  removable  into 
the  Federal  circuit  court  under  {  641.  Georgia 
T.  Tutty,  7  L.  R.  A.  50,  41  Fed.  753. 

80,  criminal  proceedings  for  maintaining  a 
liquor  nuisance  as  described  in  Iowa  Code,  | 
1543,  are  not  removable  under  $  641,  upon  the 
ground  that  the  liquors  kept  and  sold  were  man- 
ufactured in  other  states  and  purchased  there 
by  the  accused  in  the  usual  course  of  trade,  and 
that  the  Federal  taxes  had  been  paid  thereon  by 
the  manufacturer  and  also  by  the  accused  as  a 
.53  L.  R.  A. 


retail   dealer.     Stommel   t.   Timbrel,   84   Iowa, 
336,  51  N.  W.  169. 

And  In  Schmidt  v.  Cobb,  119  U.  S.  286,  30 
L.  ed.  321,  7  Sup.  Ct.  Rep.  1373,  and  O'Malley  v. 
Farley,  119  U.  S.  296,  30  L.  ed.  323,  7  Sup.  Ct. 
Rep.  1373,  also,  criminal  proceedings  for  main- 
taining liquor  nuisances  as  described  in  Iowa 
Code,  S  1543,  the  defendants  petitioned  for  re- 
moval of  the  causes  Into  the  Federal  court  un- 
der I  641,  but  the  Federal  court  remanded  the 
causes  upon  the  ground  that  no  Federal  ques- 
tion was  Involved ;  and  upon  appeal  from  such 
order  of  remandment  to  the  Supreme  Court  that 
court  affirmed  It  by  a  divided  court. 

2.  Local  prejudice. 

The  existence  of  a  general  prejudice  against 
a  person  Indicted  in  the  state  court,  on  the  part 
of  the  court,  *the  Jurors,  the  officials,  and  the 
people,  Is  not  ground  for  removing  the  cause  to 
the  Federal  court  under  §  641.  Ew  parte  Wells, 
3  Woods,  128,  Fed.  Cas.  No.  17,886. 

And  a  prosecution  against  a  Chinaman  for 
having  in  his  possession  a  lottery  ticket  in  vi- 
olation of  a  law  which  applies  to  all  persons  Is 
not  removable  from  a  state  to  the  Federal  court 
under  |  641,  on  the  ground  of  local  prejudice 
or  maladministration  of  the  law.  California 
V.  Chue  Fan,  14  Sawy.  677,  42  Fed.  866. 

Nor  Is  the  existence  In  the  locality  in  which 
an  Indictment  for  crime  may  be  found  against 
a  negro,  of  a  sentiment  and  prejudice  hostile  to 
him  because  of  his  race  and  color,  cause  for  re- 
moving the  indictment  for  trial  from  the  state 
to  the  Federal  court,  where  the  laws  of  the  state 
otherwise  secure  to  him  full  protection  of  all 
his  rights,  and  the  state,  through  none  of  its 
agencies,  otherwise  denies  to  him  equal  protec- 
tion under  the  laws.  The  Federal  statute  ({ 
641)  was  Intended  only  to  afford  protection 
against  an  Infringement  of  the  equal  rights  of 
citizens  of  the  United  States  by  state  action, 
and  by  that  action  alone.  It  does  not  refer  to 
other  obstructions  of  right,  such  as  personal  or 
class  prejudice,  or  political  feeling  and  the  like. 
Ex  parte  State,  71  Ala.  363. 

80  held,  also,  In  State  v.  Smalls,  11  S.  C.  262, 
on  the  petition  of  a  negro  who  was  formerly  a 
slave  and  afterwards  a  captain  and  pilot  In  the 
service  of  the  United  States,  and  who  alleged 
that  for  that  reason  great  prejudice  existed 
against  him  in  the  county  where  the  Indictment 
was  found. 

And  this  was  also  held  in  Thomas  v.  State 
ea  rel.  Stepney,  58  Ala.  365, — a  proceeding  to 
disbar  a  negro  attorney  at  law  for  misconduct, 
where  the  defendant  asserted  that  because  of 
his  race  and  color,  and  because  of  hi*  republican 
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UliUi   U*i-;V   i>av(    L^i^ii  OiM' '  ii^uu^    «LU0    lii|ai- 

Ac  u  i^o  ivo.  i}\>: :  jji^it  V,  ^iZe#t,  (h;  >'. 

>.  i>^3,  \''j  Auj.  Jkej;.  44V. 

J>/    Viilav.   4^    Aljr   i;i4^«lJ    eUJ>/lojk  UMStXt. 

/;/y//i.    V.  iiu.Uh,   JiiV   AU**.  *XU4;  C<^.  T. 
ia'M'icilioJJ   ito  JU«(,;t  «IA  Oif*'4XkA  if  tii«  fujodb  lire 

Tim  iniiUxmttui  i»Wui<(i  <'li4ir^«  &  eriwi oal 


fuucifr  uj  ^tl«  a'>nu<:iaiiuii  1<.-  tUe  ifasiB  of  «nriiie- 
peti>uL  oLij«r  tliUL  llHr  c(>riJi>r*ilioiA.  win,  i»- 
teut  to  dtiii-autl  tlie  a84»uuuufm  ot  nonxt  uut- 
ta-  c-orporutioxi  or  pensOfii. 

i\t/r<>i.u,ui/.  ISO  V.  fe.  357-  3U  1-.  ed.  (Mi4,  7 
hup-  Ot.  Bep.  560:  <.'iaa««en  t.  Vfnted 
f^mu.«.  142  U.  6.  140.  35  L.  ed.  UCiC,  lil  Mip- 
Ol-  Kqj.  rn^i  Lvtbtit  T.  Unititd  t^TO'rt,.  1»S 
U.  I^.  5M^  38  Lu  «d.  feSl,  14  Sin».  Liu 
K^.  V34.  839:  RaUldor  x.  rniicd  ~t>taUti. 
\:aj  U.  S.  42<i,  39  L  ed.  47S,  15  Sigt 
Ct.  \>y.  440;  Co^n  t.  I'niiod  f^lai^f^,  15« 
C.  8.  4^^  31»  Lu  ecL  4B1,  la  Sup.  Cl.  Kep.  3M. 


opifiion  of  tbe  ooort: 
Jewett,  the  plaintiff   in 


l^ytftiitiitm  uu/it:r,  mui  i^nt'tUn  of,  ih*i  »tau  Uws 
««  t'vuid  a  wUiHi  mitf),  /ko4  ti^Mt  tti«  public  pr«itt' 
41  A'ii:  «gtf)w«t  1/iw  fj^r  iwl4  &'MUti<^«  w««  00  gr^At 
tUnl  U  w<>uJ4  )>«  imi^tuuUiiit  fi/i-  liiio  u>  obuio  a 
fM^'  Mfiil  lfii|/«4'U«l  Liittl  l0  tli«  »i«t4»  e(/urt, 

A^mI  in  iht  ttumtt  uffaei  umUtr  Ui«  aH  of  Con- 
MKuim  uf  lbiii\,  mat  'IVvun  v.  i;H\ut^%,  2  Woods,  342, 
r«4.  i'uu.  No.  i;i,t»47  (ifidUfiiii'ia  o£  nnftro  for 
Mtfttwy^  "It  In  tluHr,"  uuid  iUa  court  In  tbls 
cHiiu,  "iUut,  In  o}'4<.T  to  t^ntiile  to  a  r<«moval  of 
thti  iJUUND,  llifi  ciitffi  mimi  ttlioiy  iho  4<»i>rivatlon 
0^  a  rlirhl  iruuriititifiid  l^y  ihti  iHt  «<*<'( loo  of  the 
H<'t.  Tlitt  (UJundAiit  HttyH  thiU  lie  U  dftprivttd 
of  NtM'lt  tt  hiilii,  mid  that  the  ritfht  of  whteb  be 
In  ihuii  tUi\n\vtt(i  \n  'full  And  uqiml  bitnaflt  of  all 
luwM  uiul  |ini<!tttidlntfii  for  thu  Ht*(Mirlty  of  periton 
HUd  onijiui'ly,  rni  anjoyud  by  wblltt  cUliisenR.' 
Hut  iiuw  iUmn  Uti  nay  he  In  doprivtid  of  that 
riglii  V  Nut  iiy  thu  lawa  themMHUta,  but  by  the 
|u-i:JiidU:t)  and  ennilly  of  Mih  lUHiple.  la  that  anf- 
IWitint  'i  What  aaya  tha  Hd  aoctlunf  How  do»a 
U  ilaai'i'lha  and  datlno  thoaa  who  are  within  the 
PMmulntf  uf  tha  act  V  U  duttuea  them  ai  'per- 
KtiiiM  whii  ai'a  denied,  or  oannot  enforce  In  the 
(HitiiU  or  jiulirlal  tillninala  uf  the  atate  or  lo- 
cuiuy  whine  they  may  he,  any  of  the  rtghta  ae< 
(iurod  tu  theiu  hy  the  lat  aectlon  of  thta  act/ 
Here  are  twu  olauuea  :  (1)  IVratmi  who  are  do- 
med uuy  uf  the  rltfhta  aeonr«^d  to  them  by  the  lat 
aei'tluu  of  the  act ;  ^Vi)  peraiuia  who  cannot  en- 
fv^vo  lu  the  iHiturta  any  of  aald  rlfihla,  lK>ea 
(hv)  duuial  uf  rltfhta  or  the  Inability  to  enforce 
Uhuu  lu  the  covM'ta  rvfer  to  a  denial  by  the  lawa, 
UMvuoa.  and  cuatumu  i»f  the  atate,  and  to  an  In- 
uUUUy  ti^  eufuivek  rltfhta  In  the  ivurt»  In  conae- 
MUcuce  of  luudcMuate  remnllv^  to  that  end :  or 
d\H«a  U  Avfev  aa  weU  to  other  obatructlona  of 
vUhi,  bucU  aa  (>ora^vnal  or  cUan  (xrvjudi^v*  or  po- 
hilval  fvH'llutf  »uU  the  like?  U  luusit  bt^  n^m«^m- 
^vod  that  the  v-^'^vU^e  of  reuioval  U  thus  guar* 
aut'>tH\  to  every  cUUeu  of  the  I'uUeil  States*,  as 
^ell  \shUe  aa  blae¥-  And  If  every  cliUeu  who 
la  iu\vs<.vute\l  In  a  atate  eimrc  cau,  on  hi»  own 
allv.;<nivvjuk.  remove  hia  case  to  the  Vulted  States 
c<.kuii!<,  U  will  (M-e^out  a  ivwerf\il  temptactoA  to 
hui;<iui^  e^iHvlalt^'  of  the  ct'iuiiuHl  ciasa,  aud 
(he  tuiusjl  Staiea  vvun»  wlH  be  Hooded  with 
VH!ioa  iu  Vkbtv^  one  of  ch*^  (Mticieii  iiu^^iues,  or 
»ii>;^  \liikt  ho  CAiukoi  have  a  £uu*  trial  1a  the 
aiaie  v'ouiCH.  We  CHUuot  ihiuJt  that  chl»  u»  the 
\,xuM  voiiiitructlon  of  the  ataiute." 

I' ho  014 1>  04>i"ioo  to  the  eouirtiry  seems  to 
have  beoii  v^^>lv*teied  lu  Siaie  v.  Puulap.  t>o  N,  C. 
4^H.  0  Vui.  Kv^  74<>,  artsiUiC  uiitlt>r  the  act  ot 
INOO,  lu  >khK-h  the  court  eou:$idered  tbat  the  op- 
ei«i!iv»i»  ox'  the  act  e.vieuUed,  oot  mervl>  to  dis- 
ci luttuiiiou  b>  iHWct.  t>ut  to  viiscciUiiuaiioQ  arti^- 
\ixii  (lorn  oicjudtc^  In  ih»  coiuiuuait^  ;  is  this 
^i  U  K  A. 


fnstmoee  nuce  and  political  prejudice.  Bizt  faa 
tblf  caae  the  order  of  the  lover  cc^nrt  for  a  re- 
moral  was  modified  so  aa  to  proTide  U&at  tbe 
atate  court  ''will  proceed  no  fnrtlier  in  tlie 
proa«cutioD  until  oerti/ied  of  the  action  of  tbe 
circuit  court  of  the  Cnlted  States,  according  to 
tlie  provlaiooa  of  the  act  of  Congress  of  March 
3.  1863/'  Tbe  opinion  adda,  "This  opinion  wiU 
be  certified  to  the  end  that  such  proceedings 
may  l>e  had  aa  are  agreeable  to  law.'*  This 
doubtless  means  that  the  opinion  was  to  be  cer- 
tlfled  to  the  Federal  court.  If  this  is  to  be  re- 
garded a«  un  expreas  decision  that  the  discrim- 
ination by  local  prejudice  waa  a  ground  for  re- 
moval«  it  la  contrary  to  the  declslona  of  the 
{federal  courts  above  referred  to. 

8.  Disoriminaiion  as  to  jurors. 

The  denial  or  inability  to  enforce  In  the  ju- 
dicial tribunals  of  the  state  the  right  secured 
to  a  defendant  by  any  law  providing  for  the 
equal  civil  rights  of  all  peraons,  citizens  of  the 
United  States,  of  which  i  641  speaks,  is  pri- 
marily, if  not  ezcluAlvely.  a  denial  or  an  inabil- 
ity resulting  from  the  Constitution  or  laws  of 
the  atate.  rather  than  a  denial  first  made  mnni- 
foat  at  the  trial.  In  other  words,  that  statute 
has  reference  to  a  constitutional  or  legislative 
denial,  or  an  inability  resulting  from  it.  By  ex- 
press requirement  of  the  statute  the  applicant 
must  set  forth,  under  oath,  the  facts  upon  which 
he  bases  his  claim  to  have  his  case  removed,  and 
not  nterely  his  belief  that  he  cannot  enforce  his 
rlehts  at  a  subsequent  stage  of  the  proceedings. 
In  the  absence  of  constitutional  or  legislative 
Impediments  he  cannot  swear  before  trial  that 
his  enjoyment  of  his  civil  rights  is  denied  t» 
him.  Virginia  v.  Rives.  100  V.  S.  313«  snh  nom^ 
K*  pQrt¥  Virginia.  25  L,  ed.  667.  where  it  is  held 
that  tbe  OiHistitutlon  and  laws  of  Virginia  do 
not  exclude  colored  citisens  from  service  on  jn- 
rte«,  and  that  the  petition  for  removal  In  that 
case  did  not  present  a  case  for  removal  onder 
$  t»-ll. 

And  in  Stommet  v.  TImbreL  S4  Iowa.  336L  51 
N.  W.  i:>d.  it  was  said  that  cases  are  not  trans- 
ferable in  anticipation  that  the  state  court 
on  the  trial  deny  such  rights:  that  COr 
deal  a  Is  the  remedy  Is  by  appeal. 

Aud  a  criminal  prosecution  of  a  colored  pec^ 
:$oii  caonot  be  removed  from  a  state  teto  a  Fed> 
enil  court  under  S  64t  because  jurj  eommissioft- 
ers  or  their  subordinate  officers  have,,  without 
.^uflion'^y  derived  tfom  the  Cunstitntion 
laws  of  tbe  i»tate,  excluded  colored  citisens 
•unVs  because  ot  their  race.  Gibson  v. 
«uppu  tt>:>  U.  S.  3«d»  40  L.  ed.  10T3,  16  Snp.  «"t> 
Key.  904.  Smith  v.  Mississippi,  162  U.  S.  38G^ 
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president  of  the  Lake  National  Bank  of 
Wolfeborough,  and,  without  formally  re- 
signing that  ofiice,  he  wa«  constituted  the 
agent  of  the  association  to  close  its  affairs 
in  liquidation,  as  provided  by  §  5220  of  the 
Revised  Statutes.  The  offenses  with  which 
he  is  charged  occurred  while  he  was  acting 
as  such  agent.  At  a  term  of  the  district 
coiirt  for  the  district  of  Massachusetts, 
Jewett  was  indicted  for  violation  of  §  5209 
of  the  Revised  Statutes.  The  indictment 
was  remitted  to  the  circuit  court,  accom- 
panied with  the  following  order: 


•  May  14,  1897. 
District  Court  of  the  United  States,  7 
District  of  Massachusetts  3 

And  now,  it  appearing  to  the  court  that 
the  district  attorney  deems  it  necessary,  it 
is  ordered  that  this  indictment  be  remitted 


to  the  next  term  and  session  of  the  circuit 

court  of  the  United  States  for  this  district. 

Attest:  Frank  H.  Mason,  Clerk. 

The  indictment  included  96  counts.  The 
bill  of  exceptions  says  that  13  offenses  were 
charged  in  the  first  78  counts.  We  are  not 
informed  how  many  offenses  were  charged 
in  the  remaining  18  coimts.  During  the 
trial  the  United  States,  with  the  consent  of 
the  accused,  nol  prosed  all  but  7  counts.  At 
what  stage  of  the  trial  this  took  place  the 
record  does  not  show.  The  jury  found  a 
verdict  of  guilty  on  counts  84  and  95,  and 
disagreed  as  to  the  other  counts  submitted 
to  them.  Count  84,  the  only  one  with  which 
we  will  deal,  laid  a  date  of  the  1st  day  of 
September,  1893,  and  charged  that  on  that 
date  Jewett  had  constant  and  free  access  to 
all  the  assets  of  the  association,  consisting 


40  li.  ed.  1082,  16  Sup.  Ct.  Rep.  900 ;  Murray  v. 
Louisiana,  163  U.  S.  101,  41  L.  ed.  87,  16  Sup. 
Ct.  Rep.  900;  Dixon  v.  State,  74  Miss.  271,  20 
So.  839. 

These  cases  in  effect  overrule  Ew  parte  Rey- 
nolds, 3  Hughes,  559,  Fed.  Cas.  No.  11,720. 

Such  exclusion,  however,  if  made  by  the  Jury 
commissioners  without  authority  derived  from 
the  Constitution  and  laws  of  the  state,  was  a 
violation  of  the  prisooer's  rights  under  the  Con- 
stitution and  laws  of  the  United  States,  which 
the  trial  court  was  bound  to  redress;  and  the 
remedy  for  any  failure  in  that  respect  is  ulti- 
mately in  the  Federal  Supreme  Court  upon  writ 
of  error  to  the  state  court.  Neal  v.  Delaware, 
103  U.  S.  370,  26  L.  ed.  567. 

When  actual  exclusion  by  the  officer  of  the 
state  Is  relied  upon  it  must  be  availed  of  in  the 
state  court  Itself,  whose  ruling  may  be  reviewed 
by  appellate  courts  of  the  state  and  then  by 
the  Supreme  Court  of  the  United  States.  Cooper 
T.  State,  64  Md.  40,  20  Atl.  986. 

So,  the  organization  of  a  grand  Jury  under 
a  state  statute  which  Is  not  applicable  to  the 
case  furnishes  no  ground  for  removing  the  cause 
into  the  Federal  court  under  |  641,  unless  the 
statute  whose  provisions  were  followed,  either 
expressly  or  by  necessary  operation,  denied  the 
accused  some  Federal  right.  Gibson  v.  Missis- 
sippi, 162  U.  S.  565,  40  L.  ed.  1075,  16  Sup.  Ct. 
Rep.  904.  "It  is  not  every  denial  by  a  state 
enactment,"  said  the  court  in  this  case,  "of 
rights  secured  by  the  Constitution  or  laws  of  the 
United  States,  that  is  embraced  by  §  641  of  the 
Revised  Statutes.  The  right  of  removal  given 
by  that  section  exists  only  In  the  special  cases 
mentioned  in  it.  Whether  a  particular  statute 
which  does  not  discriminate  against  a  class  of 
citizens  In  respect  of  their  civil  rights  is  appli- 
cable to  a  pending  criminal  prosecution  in  a 
state  court  Is  a  question.  In  the  first  instance, 
for  the  determination  of  that  court,  and  its 
right  and  duty  to  finally  determine  such  a  ques- 
tion cannot  be  interfered  with  by  removing  the 
prosecution  from  the  state  court,  except  in  those 
cases  which,  by  express  enactment  of  Congress, 
may  be  removed  for  trial  into  the  courts  of  the 
United  States.  If  that  question  involves  rights 
secured  by  the  Constitution  and  laws  of  the 
United  States,  the  power  of  ultimate  review  Is 
In  this  court  whenever  such  rights  are  denied  by 
the  Judgment  of  the  highest  court  of  the  state 
In  which  the  decision  could  be  had.  As  the 
Judges  of  the  state  courts  take  an  oath  to  sup- 
port the  Constitution  of  the  United  States  as 
well  as  the  laws  enacted  in  pursuance  thereof, 
and  as  that  Constitution  and  those  laws  are  of 
supreme  authority,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  notwlth- 
53  L«  A.  As 


standing,  'upon  the  state  courts  equally  with 
Che  courts  of  the  Union  rests  the  obligation  to 
guard,  enforce,  and  protect  every  right  granted 
or  secured  by  the  Constitution  of  the  United 
Stotes  and  the  laws  made  in  pursuance  thereof, 
whenever  those  rights  are  Involved  In  any  suit 
or  proceeding  before  them  ;*  and  'If  they  fall 
therein,  and  withhold  or  deny  rights,  privileges, 
or  immunities  secured  by  the  Constitution  and 
laws  of  the  United  States,  the  party  aggrieved 
may  bring  the  case  from  the  highest  court  of 
the  state  In  which  the  question  could  be  de- 
cided to  this  court  for  final  and  conclusive  de- 
termination.' " 

And  the  fact  that  a  state  statute  prescribing 
the  mode  of  selecting  and  drawing  Jurors  Is  so 
framed  that  the  officers  Intrusted  thereunder 
with  the  duty  of  drawing  Jurors  may  manipulate 
It  in  such  manner  as  to  secure  a  Jury  Inimical 
to  the  accused  is  not  ground  for  removing  a 
criminal  cause  from  the  state  to  the  Federal 
court  under  this  statute.  Ex  parte  Wells,  3 
Woods,  128,  Fed.  Cas.  No,  17,386.  In  this  case 
Mr.  Justice  Bradley  said:  "The  14th  Amend- 
ment to  the  Constitution,  which  guarantees  the 
equal  l)eneflt  of  the  laws,  on  which  the  present 
application  is  based,  only  prohibits  state  legis- 
lation violative  of  said  right.  It  is  not  directed 
against  Individual  Infringements  thereof.  The 
civil  rights  bill  of  1866  was  broader  In  Its  scope, 
undertaking  to  vindicate  those  rights  against 
individual  aggression,  but  still  only  whei^ com- 
mitted under  color  of  some  'law,  statute,  ordi- 
nance, regulation,  or  custom.'  And  when  that 
provision  In  this  law,  which  Is  transferred  to  | 
641  of  the  Revised  Statutes,  gave  the  right  to  re- 
move to  the  United  States  courts  a  cause  com- 
menced in  a  state  court  against  a  person  who  la 
denied  or  cannot  enforce  any  of  the  rights  se- 
cured by  the  act,  It  had  reference  to  a  denial  of 
those  rights  or  Impediments  to  their  enforce- 
ment, arising  from  some  state  law,  statute,  reg- 
ulation, or  custom.  It  Is  only  when  some  such 
hostile  state  legislation  can  be  shown  to  exist, 
interfering  with  the  party's  right  of  defense, 
that  he  can  have  his  cause  removed  to  the  Fed- 
eral court." 

But  a  statute  which  in  effect  singles  out  and 
denies  to  colored  citizens  the  right  and  privi- 
lege of  participating  in  the  administration  of 
the  law  as  jurors  because  fit  their  color,  though 
qualified  In  all  other  respects,  Is  a  discrimina- 
tion against  the  colored  race,  forbidden  by  the 
14th  Amendment,  and  amounts  to  a  denial  of 
the  equal  protection  of  the  laws  to  a  colored 
man  when  he  is  put  upon  trial  for  an  alleged 
offense  against  the  state,  and  entitles  him  to 
have  the  prosecution  removed  into  the  Federal 
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of  certain  credits,  certain  money,  divers 
promissory  notes,  divers  certificates  of  de- 
posit, divers  gold  coins,  and  divers  silver 
coins,  of  all  of  which  a  more  particular  de- 
scription was  alleged  to  be  to  the  jurors  un- 
known. It,  however,  alleged  for  each  class 
of  assets  values  of  $10,000,  $3,000^  or  $1,- 
000.  Tlie  count  charged  that  on  the  day 
named  Jewett  misapplied  all  of  the  assets 
•described.  In  support  of  this  count  the 
United  States  at  the  trial  relied  on  alleged 
dealings  of  Jewett  on  or  about  November  1, 
1894,  to  the  amount  of  $4,000,  which  Jewett 
•claimed  to  have  paid  to  one  A.  E.  Butler. 
In  what  way  it  could  be  maintained  that  the 
grand  jury  in  this  count,  laying  a  transac- 
tion under  date  of  September  1,  1893,  with 
no  other  particular  description  whatever, 
unless  the  sums  to  which  we  have  referred, 
of  $10,000,  $3,000,  and  $1,000,  and  without 


any  mention  of  A.  E.  Butler,  could  be  sup- 
posed to  have  had  reference  to  a  transaction 
of  November  1,  1894,  to  the  amount  of  $4,- 
000,  claimed  to  have  been  paid  to  Butler,  it 
is  difficult  to  understand.  We  will  show, 
however,  at  the  proper  place,  that  this  does 
not  raise  any  question  over  which  we  have 
jurisdiction. 

The  first  matter  brought  to  our  consid- 
eration is  the  alle£;ed  invalidity  of  the  re- 
mission of  the  indictment  to  the  circuit 
court.  This  was  made  under  §  1037  of  the 
Revised  Statutes.  The  order  of  the  district 
court  which  we  have  recited  conforms  to 
that  section.  Th'e  plaintiff  in  error  calls  our 
attention  to  some  discrepancies  between  this 
order  and  the  docket  entry  im^the  district 
court  appertaining  to  the  same  matter;  but 
it  is  settled  law  that,  while  a  docket  entir 
may  temporarily  be  accepted  as  the  record, 


«ourt  under  {  641.  Strauder  v.  West  Virginia, 
100  U.  6.  303,  25  L.  ed.  664. 

The  Constitntlon  of  Delaware,  adopted  in 
1831,  the  wording  of  which  has  never  been 
■changed,  gave  the  right  of  suffrage,  with  a  few 
special  exceptions,  to  free  white  male  citizens. 
And  the  Jury  statute  of  that  state,  adopted  in 
1848  and  never  repealed,  restricts  the  selection 
•of  Jurors  to  those  qualified  to  vote  at  a  general 
state  election.  Bnt  in  Neal  v.  Delaware,  103 
U.  S.  370,  26  Ij.  ed.  667,  it  w|ub  held  that  the 
■legal  effect  of  the  adoption  of  the  amendments 
to  the  Federal  Constitution,  and  the  laws  passed 
for  their  enforcement,  was  to  annul  so  much  of 
th^  state  Constitution  as  was  inconsistent  there- 
with, including  the  provision  confining  snffrage 
to  the  white  race:  and  thenceforward  the  jury 
statute  was  enlarged  in  its  operation  so  as  to 
render  colored  citizens,  otherwise  qualified,  com- 
petent to  serve  on  Juries  in  state  courta  The 
court  said  that  the  presumption  should  be  in- 
•dulged  in  the  first  instance  that  the  stale  rec- 
ognizes, as  its  plain  duty,  an  amendment  to  the 
Federal  Constitution,  from  the  time  of  its  adop- 
tion, as  binding  on  ail  of  its  citizens  and  every 
■department  of  its  government,  and  to  be  en- 
forced within  its  limits  without  reference  to  any 
inconsistent  provisions  in  its  own  Constitution 
or  statutes :  and  that  in  that  case  the  presump- 
tion was  strengthened  and  became  conclusive, 
not  only  by  reason  of  the  direct  adjudication  of 
the  ^ate  court  recognizing  the  modification  of 
the  state  Constitution  because  of  the  Federal 
amendments,  but  by  the  entire  absence  of  any 
-statutes,  since  the  adoption  of  the  amendments, 
indicating  that  the  state,  by  its  constituted  au- 
thorities, did  not  recognize  in  the  fullest  legal 
•sense  their  legal  effect  upon  the  state  Constitu- 
tion and  statute. 

But  this  presumption,  that  a  state  has  rec- 
ognized the  14th  Amendment  as  binding  on  Its 
citizens  and  its  government,  is  overthrown  by 
the  fact  tiiat  twice  after  the  ratification  of  that 
amendment  the  state  enacted  laws  which  in 
terms  excluded  citizens  of  African  descent,  be- 
cause of  their  r4te,  from  service  on  grand  and 
petit  Juries.  Bash  v.  Kentuclty,  107  U.  S.  110, 
27  L.  ed.  354,  1  Sup.  Ct.  Rep.  625. 

4.  Bffect  of  removal. 

This  statute  also  provides  that  upon  the  fil- 
ing of  such  petition  all  further  proceedings  in 
the  state  courts  shall  cease,  and  shall  not  be  re- 
sumed except  as  therein  provided. 

But  the  mere  presentation  of  a  petition  for 

the  removal  of  a  criminal  cause  from  the  state 

<rourt  to  the  Federal  court  is  not  sufllclent  to 

arrest  the  Jurisdiction  of  the  state  court,  and 
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that  court  still  has  the  right  to  examine  Into 
the  sufficiency  of  the  petition ;  and  the  Federal 
court  has  the  right  to  re-examine  the  petition^ 
and,  if  found  sufficient,  to  issue  a  writ  of  cer- 
tiorari or  other  writ  for  the  removal  from  the 
state  court.  Ew  parte  Wells,  3  Woods,  128, 
Fed.  Caa  No.  17,386. 

The  Jurisdiction  of  the  state  court  is  not 
ousted  by  the  mere  application  for  removal  to 
the  Federal  court.  It  is  only  when  the  appli- 
cation is  in  proper  form,  conforms  to  the  Fed- 
eral statute  authorizing  the  removal,  and  states 
facts  bringing  the  case  within  the  provisions  of 
that  statute,  that  it  becomes  the  duty  of  the 
state  court  to  yield  obedience  to  the  paramount 
law  and  to  cease  the  exercise  of  Its  original  Ju- 
risdiction. It  may  err  in  determining  that  the 
application  presents  a  case  in  which  it  either 
ought  or  ought  not  to  cease  its  original  Juri»> 
diction:  that  determination  is  subject  to  the 
Jurisdiction  and  sentence  of  the  Federal  court 
when  the  case  finds  its  way  into  that  court. 
The  Federal  court  must  determine  its  own  Juris- 
diction, and  whatever  it  may  determine  is  the 
law  of  the  court  of  the  state.  A  state  court 
from  which  an  indictment  is  sought  to  be  re- 
moved to  a  Federal  court  has  unquestioned  Ju- 
risdicticMi  to  determine  upon  the  petition 
whether  a  case  is  presented  which  requires  that 
it  shall  cease  Jurisdiction  and  transmit  the 
cause  for  trial  to  the  Federal  court.  Ew  parte 
State,  71  Ala.  363. 

In  Virginia  v.  Rives,  100  U.  S.  313,  8ub  nom. 
Ea  parte  Virginia,  25  L.  ed.  667,  however,  it  is 
held  that  the  petition  for  removal  is  required  to 
be  filed  in  the  state  court,  and  is  of  itself  notice 
to  that  court,  and  therefore  upon  the  filing  of 
such  petition  ail  further  proceedings  In  the 
state  court  cease,  and  if  the  petition  shows  suf- 
ficient ground  for  removal  the  case  is  in  legal  ef- 
fect removed.  But,  while  the  court  so  holds, 
the  decision  is  not  clear  upon  the  question  of 
the  power  of  the  state  court  to  determine,  in 
the  first  instance,  whether  the  petition  'pre- 
sented made  a  case  for  removal  and  arrested  the 
Jurisdiction  of  that  court,  but  the  court  would 
seem  to  incline  to  the  view  that  such  power  did 
exist,  inasmuch  as  It  expressly  says  that  that 
is  a  material  inquiry. 

Under  a  similar  provision  for  removal,  in  the 
act  of  April  9,  1866,  preceding  the  Revision 
further  proceedings  In  the  state  court  were  or- 
dered suspended  until  that  court  was  certified 
of  the  action  of  the  circuit  court  of  the  United 
States,  according  to  the  provisions  of  the  earlier 
act  of  March  3,  1863,  to  which  the  act  of  1866 
refers  for  procedure.  State  v.  Dunlap,  66  N.  C. 
491,  6  Am.  Rep.  746. 

But  the  filing  of  a  petition  for  removal  an- 
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jret  it  is  of  no  consequence,  and  cannot  be 
read,  after  the  record  is  properly  extended. 
The  plaintiff  in  error  also  says  that  no  rec- 
■ord  of  this  indictment  was  made  in  the  dis- 
trict court,  but  we  are  not  concerned  with 
this,  because  errors  of  this  nature  could  not 
affect  the  jurisdiction  of  the  circuit  court. 

The  only  serious  question  raised  in  this 
•connecti<m  grows  out  of  the  fact  that  the 
original  indictment  was  sent  to  the  circuit 
<M>urt.  It  is  claimed  that  it  should  have 
been  retained  in  the  district  court,  and  only 
a  transcript  sent  up.  The  practice  in  the 
several  states  in  this  particular  is  so  vari- 
ant that  nothing  can  be  deduced  from  it 
which  will  enable  us  to  declare  that  bring- 
ing up  either  the  original  indictment  or  the 
tenor  of  it  would  be  irregular.  The  cases 
«re  cited  in  a  note  to  1  Bishop  New  Crim. 
Proc.  §  73.    This  varying  practice  may  well 


be  thought  to  grow  out  of  the  rule  by  which, 
on  writs  of  error,  the  tenor  of  the  record  is 
often  regarded  as  the  record  proper,  and  out 
of  the  further  fact  that  whether  the  record 
itself  should  be  removed,  or  only  a  transcript 
sent  up,  was  at  times,  at  the  common  law, 
a  mere  question  of  convenience  or  safety. 
Yet,  wherever  the  court  into  which  the  rec- 
ord was  to  be  removed  on  error  had  juris- 
diction to  proceed  to  execution,  the  original 
record  was  usually  brought  up.  3  Bacon, 
Abr.  Error,  D,  2;  Tidd,  Pr.  1st  Am.  ed.  1135, 
1136.  Indeed,  so  strictly  was  this  observed, 
that  in  the  House  of  Lords,  which  did  not 
proceed  to  execution,  though  it  could,  the 
chief  justice  attended  with  both  the  original 
record  and  a  transcript  of  it,  afterwards  re- 
turning the  original  to  the  King's  bench. 
As  the  exchequer  chamber  could  not  proceed 
to  execution,  there  was  never  a  semblance 


^er  I  641,  which  falls  to  show  upon  its  face 
that  the  petitioners  are  denied  by  some  consti- 
tutional or  legislative  provision  any  Federal 
right  or  immunities,  does  not  deprive  the  state 
-court  of  Jurisdiction.  And  where  a  cause  re- 
moved to  the  Federal  court  has  by  the  latter 
court  been  remanded  to  the  state  court,  an  ap- 
peal from  the  order  of  remandment  will  not  de- 
prive the  state  court  of  jurisdiction  to  proceed 
with  the  trial,  where  no  supersedeas  order  Is 
viade  or  bond  filed.  Stommel  v.  Timbrel,  84 
Iowa,  336,  51  N.  W.  150. 

But  where  an  indictment  has  been,  by  an  or- 
der of  removal,  transmitted  from  the  state  to 
the  Federal  court,  upon  the  latter  court  devolves 
the  duty  of  determining  its  own  Jurisdiction ; 
«nd  It  is  not  concluded  or  affected  by  the  sen- 
tence of  the  court  having  original  Jurisdiction. 
And  if  the  Federal  court  determines  that  It  has 
not  Jurisdiction,  and  remands  the  cause  to  the 
•tate  court,  the  indictment  is  In  the  same  plight 
And  condition  in  which  it  was  when  the  erron- 
eous order  of  removal  was  entered.  And  the 
failure  of  the  state  court  to  proceed  in  the  prose- 
cution while  it  was  awaiting  disposition  in  the 
Federal  court,  and  until  that  court  made  the  or- 
•der  of  remandment,  does  not  work  a  discontin- 
•nance.     hx  parte  State,  71  Ala.  368. 

And  the  removal,  under  8  641,  of  an  Indict- 
ment from  the  state  into  a  Federal  court  where 
It  is  quashed,  does  not  devest  the  state  court  of 
Jurisdiction  thereafter  to  find  a  new  Indict- 
ment and  to  try  the  prisoner  for  the  crime 
-charged ;  and  an  order  directing  the  prisoner  to 
•be  returned  to  the  county  In  which  he  was  origi- 
nally Indicted,  that  the  state  authorities  may 
take  sMch  further  action  as  they  deem  expedient, 
is  proper.  Bush  v.  Kentucky,  107  U.  S.  110,  27 
L.  ed.  354,  1  Sup.  Ct.  Rep.  625.     . 

This  case  further  holds  that  after  the  decision 
of  the  court  of  last  resort  of  the  state,  that  a 
state  statute  excluding  citizens  of  African  de- 
scent from  a  grand  or  petit  Jury  because  of  their 
race  or  color  was  unconstitutional,  a  second  In- 
•dlctment  for  an  offense,  the  first  Indictment  for 
which  was  removed  Into  the  Federal  court  and 
there  quashed  because  of  such  state  statute.  Is 
not  removable  into  the  Federal  court  for  trial 
under  |  (>41.  If  any  right  of  the  accused  under 
the  CoQScItutlon  or  laws  of  the  United  States 
Is  denied  by  the  state  court  on  the  trial,  his 
remedy  Is  through  the  revisory  power  of  the 
tiighest  court  of  the  state,  and  ultimately 
through  that  of  the  United  States  Supreme 
Court.  Compare  same  case,  80  Ky.  244,  $upra. 
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c.  Removah  under  U.  H.  Rev.  Stat.   |  6|5,  of 
causes  against  Federal  officers. 

1.  Terms  of  statute  generally. 

The  Federal  statute  (U.  S.  Rev.  Stat,  i  643) 
regulating  the  removal  of  suits  and  prosecutions 
against  revenue  officers  and  ofllcers  acting  under 
registration  law  provides  that  "when  any  .  .  . 
criminal  prosecution  Is  commenced  In  any  court 
of  a  state  against  any  officer  appointed  under  or 
acting  by  authority  of  any  revenue  law  of  the 
United  States  now  or  hereafter  enacted,  or 
against  any  person  acting  under  or  by  authority 
of  any  such  officer  on  account  of  any  act  done 
under  color  of  his  office  or  of  any  such  law,  or 
on  account  of  any  right,  title,  or  authority 
claimed  by  such  officer  or  other  person  under 
any  such  law ;  or  is  commenced  against  .  .  . 
any  officer  of  the  United  States,  or  other  person, 
on  account  of  any  act  done  under  the  provisions 
of  title  XXYI.,  The  elective  franchise,  or  on  ac- 
count of  any  right,  title,  or  authority  claimed  by 
such  officer  or  other  person  under  any  of  the 
said  provisions, — the  said  suit  or  prosecution 
may,  at  any  time  before  the  trial  or  final  hear- 
ing thereof,  be  removed  for  trial  Into  the  circuit 
court  next  to  be  holden  In  the  district  where 
the  same  is  pending,  upon  the  petition  of  such 
defendant  to  said  circuit  court,  and  in  the  fol- 
lowing manner:  Said  petition  shall  set  forth 
the  nature  of  the  suit  or  prosecution,  and  be 
verified  by  affidavit;  and,  together  with  a  cer- 
tificate signed  by  an  attorney  or  counselor  at 
law  of  some  court  of  record  of  the  state  where 
such  suit  or  prosecution  is  commenced,  or  of  the 
United  States,  stating  that,  as  counsel  for  the 
petitioner,  he  has  examined  the  proceedings 
against  him,  and  carefully  inquired  Into  all  the 
matters  set  forth  in  the  petition,  and  that  he 
believes  them  to  be  true,  shall  be  presented  to 
the  said  circuit  court,  if  In  session,  or,  if  It  be 
not,  to  the  clerk  thereof  at  his  office,  and  shall 
be  filed  In  said  office.  The  cause  shall  there- 
upon be  entered  on  the  docket  of  the  circuit 
court,  and  shall  proceed  as  a  cause  originally 
commenced  In  that  court ;  but  all  bail  and  other 
security  given  upon  such  suit  or  prosecution 
shall  continue  In  like  force  and  effect  as  if  the 
same  had  proceeded  to  final  Judgment  and  exe- 
cution in  the  state  court.  When  the  suit  is 
commenced  in  the  state  court  by  summons, 
subpoena,  petition,  or  another  process  except 
capias,  the  clerk  of  the  circuit  court  shall  Issue 
a  writ  of  certiorari  to  the  state  court,  requiring 
It  to  send  to  the  circuit  court  the  record  and 
proceedings  In  the  cause.  When  it  is  com- 
menced by  capias,  or  by  any  other  similar  form 
of  proceeding  by  which  a  personal  arrest  Is  or- 
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of  remitting  to  it  more  than  a  transcript  of 
the  record.  Tidd,  Pr.  1st  Am.  ed.  1135. 
Tlie  same  methods  of  procedure  existed  at 
conmion  law  on  certiorari  to  remove  an  in- 
dictment for  trial  to  the  King's  bench  from 
an  inferior  court.  2  Bacon,  Abr.  Certior- 
arij  H.  Usually  the  original  indictment  was 
returned,  unless  the  court  which  issued  the 
certioraii  had  no  jurisdiction  to  proceed  on 
the  record.  It  is  an  expressive  fact  that  it 
is  stated  as  exceptional  that  the  return  of 
the  tenor  of  an  indictment  from  London  was 
sufficient.  The  forms  of  writs  of  certiorari, 
and  of  the  returns  thereto,  in  Lilly's  Mod- 
ern Entries,  correspond  to  the  practice  thus 
stated. 

The  provisions  of  law  under  which  this 
indictment  was  removed  are  stated  some- 
what more  fully  in  the  original  act  of  Aug- 
ust 8,  1846   (9  Stat,  at  L.  72),  than  in  the 


I  corresponding  §  1037  to  J039  of  the  Revised 
•Statutes;  yet  there  is  no  essential  difference,, 
and  the  substance  of  the  original  statute  ift 
found  in  its  revision.  It  is  to  be  noticed 
as  a  fact  of  some  consequence  that  in  all 
the  provisions  of  statute  with  reference  to 
the  removals  of  suits  from  the  stat«  courts 
to  the  circuit  courts,  including  criminal 
prosecutions,  and  in  the  like  provisions  for 
writs  of  error  and  appeals,  there  is  found,, 
either  expressly  or  by  implication,  a  direc- 
tion for  sending  up  the  transcript  of  the  rec- 
ord. In  view,  nevertheless,  of  the  practice- 
to  which  we  have  referred,  by  virtue  of 
which  the  tenor  of  the  record  is  often  re- 
garded as  the  record  itself,  and  of  the  facil- 
ities which  the  law  gives  for  bringing  for- 
ward original  papers  from  time  to  time  as 
needed,  we  are  not  required  to  pass  on  the- 
question  whether  or  not  the  sending  up  of 


dered,  he  shall  Issue  a  writ  of  habeas  corpus 
euro  causa,  a  duplicate  of  which  shall  be  deliv- 
ered to  the  clerk  of  the  state  court,  or  left  at 
his  office  by  the  marshal  of  the  district,  or  his 
deputy,  or  by  some  person  duly  authorized 
thereto.  .  .  .  And  If  the  defendant  in  the 
suit  or  prosecution  be  in  actual  custody  or 
mesne  process  therein.  It  shall  be  the  duty  of 
the  marshal,  by  virtue  of  the  writ  of  habeas 
corpus  cum  causa,  to  take  the  body  of  the  de- 
fendant Into  his  custody,  to  be  dealt  with  in  the 
cause  according  to  law  and  the  order  of  the  cir- 
cuit court,  or,  in  vacation,  of  any  Judge  thereof ; 
and  if,  upon  the  removal  of  such  suit  or  prose- 
cution, it  is  made  to  appear  to  the  circuit  court 
that  no  copy  of  the  record  and  proceedings 
therein  in  the  state  court  can  be  obtained,  the 
circuit  court  may  allow  and  require  the  plain- 
tiff to  proceed  de  novo^  and  to  file  a  declaration 
of  his  cause  of  action,  and  the  parties  may 
thereupon  proceed  as  in  actions  originally 
brought  in  said  circuit  court.  On  failure  of  the 
plaintiff  so  to  proceed.  Judgment  of  non  proBC- 
quitur  may  be  rendered  against  him,  with  costs 
for  the  defendant." 

In  Illinois  V.  Fletcher,  22  Fed.  776,  the  extent 
and  application  of  the  statute  are  discussed  gen- 

Llly. 

In  1894  Congress  passed  an  act  (28  Stat,  at 

|L.  p.  37)  repealing  that  clause  relating  to  pros- 

'ecutions  against  Federal  officers  on  account  of 

acts  done  under  the  provisions  of  U.   S.  Rev. 

^Stat.  title  XXVI.,  The  elective  franchise. 

But  the  act  of  Congress  of  March  3,  1875,  re- 
lating to  the  removal  of  civil  cases,  did  not  re- 
peal 8  643.  Venable  v.  Richards,  105  U.  S.  636, 
26  L.  ed.  1196. 

A  writ  of  certiorari  Issued  by  the  clerk  of  the 
United  States  circuit  court  upon  the  removal 
of  a  prosecution  against  a  United  States  officer, 
under  this  statute,  not  being  from  a  superior 
to  an  Inferior  court,  need  not  in  all  respects 
conform  to  the  common-law  writ  of  certiorari, 
but  is  sufficient  if  it  informs  the  state  court  of 
the  sufficient  grounds  upon  which  the  circuit 
court  assumes  Jurisdiction,  and  notifies  the 
state  court  to  make  return  of  the  record ;  nor 
need  It  show  that  the  clerk  had  adjudged  the  pe- 
tition sufficient,  nor  state  the  ground  of  the  au- 
thority of  the  circuit  court,  nor  the  purpose  of 
the  writ.  North  Carolina  v.  Sullivan,  60  Fed. 
698. 

The  Issuance  of  such  writ  of  certiorari  is  a 
ministerial  duty  which  may  be  performed  by  a 
deputy  clerk.  Ibid.  The  supreme  court  of 
North  Carolina  held  to  the  contrary  in  this 
same  case.  In  110  N.  C.  513,  14  S.  E.  796,  on  an 
appeal  by  the  defendant  from  a  judgment  of 
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conviction  rendered  in  the  court  to  which  the- 
indlctment  was  originally  returned. 

And  the  issuance  of  a  writ  of  habeas  corpus 
cum  causa  is  not  necessary  or  proper  upon  the 
removal  to  a  Federal  court  of  a  prosecution 
against  a  United  States  officer  who  is  under 
bail  and  does  not  apply  therefor,  under  S  643. 

But  the  Federal  district  court  has  no  author- 
ity to  order  the  prosecution  to  be  removed  intcv 
the  circuit  court.  Virginia  v.  Paul,  148  U.  8. 
107,  37  L.  ed.  386,  13  Sup.  Ct.  Kep.  536.  In 
this  case  it  was  held  that  the  state  was  entitled 
to  have  the  prosecution  remanded  to  its  courts 
by  writ  of  mandamus  Issued  to  the  district  Judge- 
who  so  unlawfully  assumed  Jurisdiction,  and 
that  no  previous  notice  to  him  to  remand  the 
case  was  necessary. 

In  Tennessee  v.  Davis,  100  U.  8.  257,  25  L.  ed. 
648,  the  question  was  raised  whether,  if  the 
cause  be  removable  from  the  state  court  under 
8  643,  there  is  any  mode  and  manner  of  pro- 
cedure in  the  trial  prescribed  by  the  act  of  Con- 
gress. The  court  said  that  whether  there  was 
or  not  was  immaterial  to  the  inquiry  whether 
the  cause  was  removable.  "The  circuit  courts," 
said  the  court,  "have  all  the  appliances  whlcb 
are  needed  for  the  trial  of  any  criminal  case. 
They  adopt  and  apply  the  laws  of  the  state  in 
civil  casts,  and  there  is  no  more  difficulty  in  ad- 
ministering the  state's  criminal  law.  They  are 
not  foreign  courts.  The  Constitution  has  made 
them  courts  within  the  states  to  administer  the 
laws  of  the  states  in  certain  cases :  and,  so  long 
as  they  keep  within  the  Jurisdiction  assigned  to 
them,  their  general  powers  are  adequate  to  the 
trial  of  any  case.  The  supposed  anomaly  of 
prosecuting  oifenders  against  the  peace  and 
dignity  of  a  state,  in  tribunals  of  a  general  gov- 
ernment, grows  entirely  out  of  the  division  of 
powers  between  that  government  and  the  gov- 
ernment of  a  state;  that  is,  a  division  of  sov- 
ereignty over  certain  matters.  When  this  is 
understood  (and  it  is  time  it  should  be)  it  will 
not  appear  strange  that,  even  in  cases  of  crim- 
inal prosecutions  for  alleged  offenses  against  a 
state,  in  which  arises  a  defense  under  United 
States  law,  the  general  government  should  take 
cognizance  of  the  case  and  try  it  in  its  own 
courts,  according  to  its  own  forms  of  proceed- 
ing." 

In  North  Carolina  v.  Gosnell,  74  Fed.  734.  an 
indictment  found  by  a  grand  Jury  In  a  state 
court  and  removed  under  S  643,  it  was  held  that 
the  Federal  court  was  controlled  by  the  inter- 
pretation of  a  statute  defining  the  crime^ 
charged,  made  by  the  supreme  court  of  the  state^ 
and  must  not  confine  or  restrict  that  construe* 
tion  by  implication. 
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a  transcript  of  the  indictment  in  lieu  of 
the  original  would  be  an  irregularity  which 
would  defeat  jurisdiction.  Indeed,  at  the 
common  law,  whether  the  record  itself  came 
up,  or  only  a  transcript,  was,  as  we  have  al- 
ready said,  at  times  a  mere  question  of  safe- 
ty or  convenience,  as  shown  on  error  to  the 
common  pleas  or  to  the  King's  bench  in  Ire- 
land. 3  Bacon,  Abr.  Error,  D,  2;  Vicars  v. 
Hay  don  f  2  Cowjj^.  841. 

The  plaintiff  in  error  suggests  that  some 
minor  difficulties  might  arise  from  the  par- 
ticular proceedings  on  removal  in  the  case 
at  bar ;  but,  clearly,  by  the  provisions  of  § 
1037  of  the  Revised  Statutes,  nothing  was 
required  in  the  circuit  court  primarily, 
except  the  indictment  iteelf  and  the  or- 
der of  remission.  No  difficulties  are 
shown  to  have  arisen  in  the  case  at  bar; 
but,  if  any  had  been  shown,  they  could  easily 


have  been  met  by  a  suggestion  to  the  cir- 
cuit court,  with  a  proper  writ  of  certiorari 
to  the  court  below,  or,  in  the  case  of  removal 
from  the  circuit  court  to  the  district  court, 
with  a  like  suggestion,  and  the  appropriate 
proceedings  which  might  follow  it.  There- 
fore, looking  at  the  letter  of  the  statute  on 
which  the  remission  was  based,  and  at  the 
practices  of  the  common  law  to  which  we 
have  referred,  and  regarding,  also,  the  in- 
terest which  a  person  accused  has  in  a  right 
to  inspect  at  any  stage  of  the  proceedings 
the  original  indictment,  we  are  satisfied 
that  the  custom  of  sending  forward  the  orig- 
inal, which  has  prevailed  in  this  circuit  from 
the  origin  of  §  1037,  cannot  be  disturbed. 
Of  course,  so  far  as  the  statute  refers  to 
"proceedings"  and  the  "order  of  remission," 
it  must  be  accepted  that  all  purposes  are 
accomplished,  and  that,  therefore,  the  stat- 


Where  a  criminal  prosecution  against  Federal 
officers  is  removed  Into  the  Federal  court  un- 
der i  643,  the  prosecuting  officers  of  the  state 
should  prosecute  the  action  in  the  Federal  court. 
The  United  States  attorneys  have  no  right  or 
power  to  prosecute  the  action ;  and  not  only 
this,  but  they  are  to  act  as  counsel  for  the 
defendants.     Delaware  v.  Emerson,  8  Fed.  411. 

2.  Commencement  of  prosecution. 

Proceedings  before  a  magistrate  to  commit  a 
person  to  Jail  or  to  hold  him  to  ball  to  answer 
for  a  crime  are  not  a  commencement  of  the  pros- 
ecution under  8  643 ;  before  an  Indictment  is 
found  there  is  no  cause  pending  in  the  state 
court  that  can  be  removed.  Virginia  v.  Paul, 
148  U.  8.  107,  37  L.  ed.  386.  13  Sup.  Ct  Rep. 
536.  To  the  same  effect :  Georgia  v.  O'Grady, 
3  Woods,  496,  Fed.  Cas.  No.  6,352.  The  court 
in  the  Paul  Case  expressly  overruled  Georgia 
V.  Port,  4  Woods,  614,  3  Fed.  117;  Georgia  v. 
Bolton,  11  Fed.  217;  North  Carolina  v.  Kirk- 
patrick,  42  Fed.  689,  on  this  point. 

But  that  there  was  no  Indictment  found  is  no 
objection  to  the  removal  of  a  cause  under  S 
643,  where  the  offense  Is  a  nonindictable  one 
under  the  state  law.  Virginia  v.  Bingham,  88 
Fed.  561,  holding  also,  in  this  connection,  that 
a  justice  of  the  peace  before  whom  such  a  crim- 
inal prosecution  is  Instituted  is  a  court  within 
the  meaning  of  §  643. 

8.  Who  entitled  to  removal. 

To  be  entitled  to  a  removal  under  8  643,  the 
petition  must  show  that  the  case  is  one  within 
thtf  category  of  removable  causes.  Ex  parte 
Anderson,  3  Woods,  124,  Fed.  Cas.  No.  349. 

Thus,  the  petition  of  a  United  States  marshal 
indicted  by  a  state  court  for  murder,  to  have 
the  Indictment  removed  into  the  Federal  court 
under  |  643,  which  distinctly  asserts  that  the 
defendant  neither  did  the  killing,  nor  In  any 
way  contributed  to  the  deceased's  death,  al- 
though it  does  aver  that  the  Indictment  was 
found  against  the  petitioner  for  acts  done  by 
him,  if  done  at  all,  as  deputy  marshal  of  the 
United  States  while  in  the  performance  of  his 
duties  as  such,  is  insufficient.  Nothing  short  of 
a  positive  affirmation  that  he  did  the  act  for 
which  he  stands  indicted,  and  did  it  In  the  line 
of  his  duty  aB  such  officer  or  under  color  of  his 
authority  as  such  officer,  will  entitle  him  to 
have  the  indictment  removed  Into  the  Federal 
court.     Illinois  v.  Fletcher,  22  Fed.  776. 

In  State  v.  Hosklns,  77  N.  C.  630.  the  peti- 
tioner made  affidavit  that  he  was  a  Federal  rev- 
enue officer,  and  that  the  alleged  offense  was 
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committed  under  color  of  his  office ;  and  It  was 
held  that  the  state  court  committed  no  error 
In  staying  the  proceedings  In  that  court. 

In  Tennessee  v.  Davis,  100  U.  S.  257,  25  L. 
ed.  648,  It  appeared  that  a  deputy  collector  of 
internal  revenue,  while  attempting  to  enforce 
the  revenue  laws  of  the  United  States  by  the 
seizure  of  an  illicit  distillery  and  the  apparatus 
used  In  connection  therewith,  was  assaulted  and 
fired  upon  by  a  number  of  armed  men,  and  that 
in  defense  of  his  life  he  returned  the  lire  re- 
sulting In  the  killing  for  which  he  was  Indicted 
in  the  state  court ;  and  It  was  held  that  the  pe- 
tition set  forth  a  case  for  the  application  of  the 
statute. 

So,  a  person  acting  as  one  of  a  posse  under 
the  control  of  a  deputy  Internal  revenue  col- 
lector while  the  latter  was  In  the  actual  dis- 
charge of  his  official  duties  Is  a  revenue  officer 
within  the  meaning  of  8  643.  Virginia  v.  Bing- 
ham, 88  Fed.  561. 

In  I'indlcy  v.  Satterflcld,  3  Woods,  504,  Fed. 
Cas.  No.  4,792,  the  facts  were  that,  while  a  dep- 
uty revenue  collector  and  his  assistants  were  at- 
tempting to  seize  an  illicit  still,  one  of  the  per- 
sons In  charge  of  the  still  seemed  about  to  shoot 
at  the  officers,  when  one  of  the  latter  shot  and 
wounded  such  person,  and  on  this  shooting  the 
Indictment  was  founded,  and  It  was  held  that 
the  case  was  one  for  the  application  of  the  pro- 
visions of  8  643. 

And  the  statute  was  held  in  Davis  v.  South 
Carolina,  107  U.  S.  697,  27  L.  ed.  574,  2  Sup. 
Ct.  Rep.  636.  to  embrace  the  case  of  a  prosecu- 
tion for  murder  against  a  noncommissioned 
army  officer  detailed  as  a  guard  to  aid  a  United 
States  marshal,  and  acting  as  one  of  his  poaae 
comitatus  while  engaged  in  the  service  of  proc- 
ess Issued  for  the  arrest  of  parties  accused  of 
violation  of  the  Federal  revenue  laws. 

In  State  v.  Deaver,  77  N.  C.  555,  the  defend- 
ants, one  of  whom  was  a  deputy  collector  and 
the  other  a  United  States  commissioner,  were 
indicted  by  the  state  court,  charged  with  con- 
spiring to  extort  money  from  a  person  who  had 
been  arrested  at  their  instance  and  brought  be- 
fore the  commissioner  to  answer  an  alleged 
charge  of  violating  the  Federal  revenue  laws ; 
and  the  case  was  removed,  and  held  to  have 
been  properly  removed. 

But  the  mere  holding  of  a  commission  as  a 
deputy  marshal  of  the  United  States  at  the 
time  a  party  Is  indicted  for  murder,  or  for  any 
other  offense  ngrainst  the  laws  of  the  state.  Is 
not  of  Itself  sufficient  ground  for  depriving  the 
s^ate  court  of  Jurisdiction  of  the  case.  Illinois 
V.  Fletcher,  22  Fed.  776. 

So  held,  also  under  the  act  of  Congress  of 
1833,  chap.  57,  |  3,  In  Com.  v.  Casey,  12  Allen, 
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ute  is  satisfied  by  compliance  with  the  com- 
mon practice  to  which  we  have  already  re- 
ferred, which  permits  a  transcript  in  lieu 
of  the  original  when  a  mere  question  of  con- 
venience is  involved. 

The  counts  on  which  Jewett  was  convicted 
were  demurred  to,  and  the  overruling  of  the 
demurrer  affords  the  basis  of  the  second 
group  of  objections  to  the  proceedings.  As 
the  sentence  imposed  by  the  court  was  less 
than  the  maximum  which  might  be  inflicted 
under  either  coimt,  it  is  a  well-settled  rule 
of  the  Federal  courts  that  the  conviction 
must  stand  if  either  is  found  sufficient. 
Evans  v.  United  States,  153  U.  S.  584,  595, 
38  L.  ed.  830,  834,  14  Sup.  Ct.  Kep.  934, 
939.  The  objection  to  count  84  is  want  of 
certainty,  in  that  there  is  no  distinct  al- 
legation of  any  unlawful  act,  because  the 
grand  jury  reports  that  it  was  ignorant  how 
Jewett  misapplied  the  funds  described.  It 
is  well  settled,  not  only  as  a  general  rule 
of  the  common  law,  but  in  the  supreme  court, 
that  the  grand  jury  is  entitled  to  set  out 
in  its  indictment  that  certain  facts,  ordi- 
narily necessary  to  be  alleged,  are  to  it  un- 
known. This  rule  was  applied  to  the  de- 
scription of  persons  whom  there  was  an  in- 
tent to  defraud,  under  the  section  on  which 
this  indictment  was  framed,  in  United 
States  V.  Britton,  107  U.  S.  655,  665,  27  L. 
ed.  520,  524,  2  Sup.  Ct.  Rep.  512.  The  same 
result  was  reached  in  Ooffin  v.  United  States, 
156  U.  S.  432,  451,  39  L.  ed.  481,  490,  15 
Sup.  Ct.  Rep.  394,  with  the  additional  state- 


ment that,  where  nothing  appears  to  the 
contrary,  the  verity  of  the  averment  of 
want  of  knowledge  In  the  grand  jury  is  pre- 
sumed. In  Frisbie  v.  United  States,  157  U. 
S.  160,  167,  39  L.  ed.  667,  659,  15  Sup.  Ct. 
Rep.  586,  the  rule  was  applied  to  the  de- 
scription of  the  excess  amount  received  by 
an  agent  engaged  in  prosecuting  a  claim  for 
a  pension  over  that  permitted  by  statute. 
In  Durland  v.  United  States,  161  U.  S.  306, 
314,  40  L.  ed.  709,  712,  16  Sup.  Ct.  Rep.  608, 
it  was  applied  with  reference  to  the  names 
of  persons  defrauded,  or  intended  to  be  de- 
frauded, contrary  to  §  5480  of  the  Revised 
Statutes.  There  is  therefore  ground  for 
maintaining,  if  necessary  to  do  so,  that  the 
well-known  practice  of  the  common  law  and 
the  decisions  of  the  supreme  court  go  far 
enough  to  cover  the  particular  allegation 
objected  to  by  the  accused;  but  it  is  not 
necessary  to  determine  this  proposition. 
Count  84  is  based  on  that  provision  of  § 
5209  of  the  Revised  Statutes  which  reaches 
an  officer  or  agent  of  an  association  who 
wilfully  misapplies  assets.  Baichelor  v. 
United  States,  156  U.  S.  426,  429,  39  L.  ed. 
478,  470,  15  Sup.  Ct.  Rep.  446,  repeats  em- 
phatically the  rule  that  these  words  have 
no  settled  technical  meaning,  like  "embez- 
zle,'' also  found  in  the  same  section,  so  that 
they  must  be  supplemented  by  further  aver- 
ments showing  wherein  the  misapplication 
was  unlawful.  But  the  count  in  question  al- 
leges that  the  accused  did  unlawfully,  fraud- 
ulently, and  wilfully  misapply  and  convert 


214,  of  au  Indictment  under  the  Massachusetts 
statute  for  keeping  and  maintaining  a  tenement 
used  for  the  illegal  sale  and  illegal  keeping  of 
intoxicating  liquors. 

And  indictments  charging  the  defendant  with 
being  a  common  seller  of  intoxicating  liquors 
are  not  within  the  purview  of  this  act  of  1833. 
The  defendant  in  such  case  is  not  indicted  for 
any  act  done  "under  the  laws  for  the  collec- 
tion of  internal  duties,  stamp  duties,  licenses, 
or  taxefs  which  have  been  or  may  hereafter  be 
enacted ;"  nor  "for  or  on  account  of  any  right, 
authority,  or  title  set  up  or  claimed  by  him 
under  any  such  law,*'  but  for  a  violation  of  a 
state  law  for  which  his  license  affords  no  Jus- 
tification.    State  V.  Elder,  54  Me.  381. 

Persons  acting  as  members  of  a  returning 
board  appointed  under  a  state  law  and  acting 
under  state  authority  In  reference  to  the  elec- 
tion returns  of  presidential  electors,  are  not 
Federal  oUlcers  under  f  643,  so  as  to  be  entitled 
to  have  an  indictment  charging  them  with  fe- 
loniously publishing  a  false  election  return  re- 
moved from  the  state  into  the  Federal  court. 
Kof  parte  Anderson,  3  Woods,  124,  Fed.  Cas.  No. 
849. 

4.  Effect  of  removal. 

The  removal  of  the  case  out  of  the  Jurisdic- 
tion of  the  state  court  and  into  the  exclusive  Ju- 
risdiction of  the  Federal  court  takes  place,  with- 
out any  order  of  the  Federal  court,  as  soon  as 
the  state  court,  by  the  service  upon  it,  or  upon 
its  clerk,  of  the  appropriate  process,  whether 
certiorari  or  habeas  corpus  cum  causa,  has  no- 
tice of  the  filing  of  the  petition  in  the  Federal 
court.  But  it  is  only  after  such  formal  notice 
has  been  given  that  the  Jurisdiction  Is  trans- 
ferred from  the  state  to  the  Federal  court.  Tlr- 
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gluia  V.  Paul,  148  U.  S.  107,  37  L.  ed.  886,  13 
Sup.  Ct.  Hep.  536. 

And  upon  the  filing  of  the  petition  the  state 
court  must  stay  all  further  proceedings  in  the 
cause ;  and  the  prosecution,  upon  delivery  of  the 
necessary  writ,  or  leaving  it  as  provided,  is  to 
be  deemed  removed  to  the  circuit  court ;  and 
any  further  proceedings,  trial,  or  Judgment 
therein  In  the  state  court  shall  be  void.  North 
Carolina  v.  Kirkpatrick.  42  Fed.  689. 

And  for  instances  where  the  state  court  did 
so  stay  further  proceedings  therein,  see  State  v. 
Hosklns,  77  N.  C.  630 ;  State  v.  Deaver,  77  N. 
C.  665. 

In  North  Carolina  v.  Sullivan,  60  Fed.  503. 
it  was  held  that  the  removal  of  a  suit  or  prose- 
cution  against  an  officer  of  the  United  States 
under  this  statute  Is  complete  upon  the  fllins 
of  the  petition  therein  prescribed,  with  the  requi- 
site verification,  notwithstanding  the  provi- 
sions for  the  issuance  of  a  writ  of  certiorari, 
and,  where  the  defendant  is  in  custody,  of  a 
writ  of  habeas  corpus  cum  causa,  and  that  upon 
the  delivery  of  such  process  the  suit  shall  be 
held  to  be  removed  to  the  circuit  court,  and  any 
further  proceedings  in  the  state  court  shall  be 
void. 

The  Jurisdiction  of  the  Federal  court  com- 
pletely vests  and  that  of  the  state  court  ceases 
altogether,  and  there  can  consequently  be  no 
breach  of  the  ball  bond  In  not  appearing  In  the 
state  court ;  and  proceedings  to  forfeit  it  and 
render  Judgment  upon  it  against  the  sureties  by 
that  court  are  coram  non  judice  and  void.  Davis 
v.  South  Carolina,  107  U.  S.  597,  27  L.  ed.  574, 
2  Sup.  Ct.  Rep.  636. 

And  a  United  States  officer  does  not,  by  de- 
fending In  the  state  court  after  filing  a  petition 
for  the  removal  of  a  prosecution  against  him  to 
the  United  States  circuit  court  In  the  manner 
provided  by  law,  lose  or  Impaii  his  right  of  trial 
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to  his  own  use  the  assets  of  the  bank,  with 
intent  then  and  thereby  to  injure  and  de- 
fraud the  association.  Then  follows  the  al- 
legation that  this  conversion  was  done  by 
some  means  and  in  some  manner  to  the  jur- 
ors unknown.  But,  having  alleged  that  the 
accused  had  unlawfully,  fraudulently,  and 
wilfully  misapplied  and  conyerted  to  his 
own  use  the  assets  of  the  bank,  with  intent 
to  injure  and  defraud  the  association,  no 
further  allegation  as  to  the  means  or  man- 
ner was  required.  What  was  alleged  would 
ci^fly  have  amounted  to  a  charge  of  em- 
bezzlement at  common  law  if  the  assets  had 
been  in  Jewett's  personal  possession,  and 
the  allegation  that  Jewett  did  convert  to  his 
own  use  shows  how  the  misapplication  was 
made,  and  that  it  was  an  unlawful  one, 
within  the  requirements  of  Batchelor  v. 
United  States,  Certainly  it  cannot  be  held 
that  an  allegation  of  all  the  elements  which 
would  constitute  embezzlement,  in  the  tech- 
nical sense  of  the  word,  if  charged  against 
a  person  who  had  possession,  is  not  a  suffi- 
cient allegation  of  an  unlawful  misapplica- 
tion, and  of  the  means  of  misapplication. 
We  may  therefore  reject  as  surplusage  the 
additional  allegation  to  which  the  accused 
objects. 

The  next  point  made  by  Jewett  is  that  § 
5209  of  the  Revised  Statutes  has  no  appli- 
cation to  a  bank  in  liquidation,  or  to  an 
agent  appointed  to  close  its  affairs.  Clearly, 
both  are  within  the  letter  of  the  statute, 
and  within  the  mischief  it  was  intended  to 
remedy.    Indeed,  there  would    seem   to    be 


more  ground  for  holding  the  terrors  of  the 
law  over  an  agent  who  is  in  uncontrolled 
possession  of  uie  assets  of  an  association, 
than  over  an  officer  who  is  at  all  times  sub- 
ject to  the  scrutiny  of  those  who  are  about 
him  or  over  him.  That  an  association  in 
process  of  liquidation  is  still  an  existing 
corporation  was  determined  in  Cemtral  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins,  Co,  104 
U.  S.  54,  72,  73,  26  L.  ed.  693,  701.  That 
case  was  strikingly  close  to  the  present  one, 
because  there,  as  here,  the  directors  had  au- 
thorized the  president  and  acting  cashier  to 
do  whatever  was  necessary  in  uie  liquida- 
tion of  the  business  of  the  association.  The 
essential  principle  of  Central  Nat,  Bank  v. 
Connecticut  Mut,  L,  Ins,  Co,  was  applied  in 
Chemical  Nat,  Bank  v.  Hartford  Deposit 
Co.  161  U.  S.  1,  40  L.  ed.  695,  16  Sup.  Ct. 
Rep.  439,  in  which  latter  case  the  associa- 
tion had  passed  into  the  hands  of  a  receiver 
appointed  by  the  Comptroller  of  the  Cur- 
rency under  the  provisions  of  the  Revised 
Statutes.  Central  Nat.  Bank  v.  Connecticut 
Mut.  L,  Ins,  Co,  was  cited  at  page  8,  161  U. 
S.,  and  page  598,  40  L.  ed.,  page  442,  16  Sup. 
Ct.  Rep.,  as  an  authority  for  the  conclusion 
reached  in  the  later  case, — ^that  even  the  in- 
solvency of  a  national  banking  association, 
and  the  consequent  appointment  of  a  re- 
ceiver, did  not  terminate  its  existence  as  a 
corporation. 

It  must  be  observed  that  no  such  office  as 
an  agent  in  liquidation  is  known  to  the  stat- 
ute, and  also  that  the  count  declared  against 
Jewett   alike   as   president,    director,     and 


in  the  Federal  court.     North  Carolina  v.  Solli- 
van,  50  Fed.  598. 

In  Flndley  v.  Satterfleld,  3  Woods,  504,  Fed. 
Cas.  No.  4,792,  It  was  urged  that  i  648  applies 
only  to  cases  of  attempts  by  state  legislatures 
to  nullify  a  law  of  the  United  States;  but  the 
court  held  that  the  statute  was  not  so  limited 
in  its  terms. 

d.  Removals  under  act  of  Congress  of  March  S, 

lies. 

An  act  of  Congress  of  March  8, 1863,  provided 
that  any  criminal  prosecution  which  had  been 
or  should  be  commenced  in  any  state  court 
against  any  oOlcer,  civil  or  military,  or  against 
any  other  person,  for  any  arrest  or  Imprison- 
ment made,  or  other  trespasses  or  wrongs  done 
or  committed,  or  any  act  omitted  to  be  done,  at 
any  time  during  the  late  civil  war,  by  virtue 
or  under  color  of  any  authority  derived  from 
or  exercised  by  or  under  the  President  of  the 
United  States,  or*  any  act  of  Congress,  could, 
upon  application  of  the  defendant,  and  his  tak- 
ing the  steps  required  by  the  act,  be  removed 
into  the  circuit  court  of  the  United  States  to  be 
held  in  the  district  where  the  prosecution  was 
pending;  and  the  cause  was  to  proceed  therein 
in  the  same  manner  as  if  It  had  been  brought  In 
that  court  by  original  process. 

But  an  Indictment  In  a  state  court  for  an 
offense  against  the  penal  laws  of  the  state  was 
held,  in  People  v.  Murray,  5  Park.  Crlm.  Rep. 
577,  not  to  be  removable  by  the  defendants,  on 
petition  before  plea,  into  the  circuit  court  of  the 
United  States,  under  the  provisions  of  this  act. 

And  in  Pennsylvania  v.  Artman,  8  Grant  Cas. 
436,  Fed.  Cas.  No.  10,952,  it  was  held  that  a 
prosecution  was  not  commenced  In  the  state 
court,  within  the  contemplation  of  this  act, 
where  there  was  merely  a  warrant  issued  and 
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the  defendant  arrested ;  and  that  a  removal  be- 
fore indictment  was  premature. 

III.  From  territorial  courts. 

On  the  erection  of  the  territory  of  Florida 
into  a  state,  in  March,  1845,  Congress  passed  an 
act  providing  for  the  transfer  of  the  records  of 
the  proceedings  of  all  causes  not  appropriately 
belonging  to  state  jurisdiction,  pending  in  the 
territorial  courts  at  the  date  of  her  admission 
into  the  Union,  Into  the  district  court  of  the 
United  States  for  the  state  of  Florida;  and  in 
Forsyth  v.  United  States,  9  How.  571,  13  L.  ed. 
262,  and  Simpson  v.  United  States,  0  How.  578, 
13  L.  ed.  265,  it  was  held  that  the  Jurisdiction 
of  the  territorial  courts  ceased  on  the  erection 
of  the  territory  Into  a  state,  and  that  an  indict- 
ment found  in  the  territorial  court  after  the 
erection  of  the  territory  Into  a  state,  and  after 
the  territorial  government  had  ceased,  was  void ; 
that  the  ti'ansfer  of  such  an  indictment  from 
the  territorial  into  the  Federal  district  court 
under  the  above  statute  was  improper,  and  that 
a  conviction  in  the  latter  court  should  be  re- 
versed and  annulled  for  want  of  jurisdiction. 
The  court  did  not  doubt  the  power  of  Congress 
to  provide  for  the  transfer  of  pending  causes  at 
the  termination  of  the  territorial  government 
into  the  Federal  courts,  with  authority  to  pro- 
ceed therein  to  final  judgment  the  same  as  If 
the  causes  had  there  originated,  but  said  that 
the  case  at  bar  was  different,  that  the  statute 
cited  related  to  cases  pending  in  courts  that  had 
taken  cognisance  of  them,  and  had  proceeded 
therem,  after  it  was  alleged  their  jurisdiction 
had  ceased,  but  that  it  found  no  provision  for 
taking  up  the  unfinished  cases  after  the  trans- 
fer, and  proceeding  to  judgment. 

c.  a.  H. 
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agent.  It  is  well  settled  that  this  form  of 
allegation  does  not  involve  either  inconsist- 
ency or  duplicity.  The  case  cited  by  the 
plaintiff  in  error  referred  to  a  plaintiff  in 
a  civil  suit,  and  the  court  properly  required 
him  to  elect  in  what  capacity  he  would  pro- 
ceed ;  but  as  the  same  person  may  be  both 
president,  director,  and  agent  of  a  banking 
association,  the  form  of  allegation  in  re- 
spect thereto  found  in  this  count  is  common 
in  this  class  of  indictments,  and  has  been 
explicitly  recognized  by  the  Supreme  Court 
as  valid.  United  States  v.  Northway,  120 
U.  S.  327,  30  L.  ed.  664,  7  Sup.  Ct.  Rep.  580. 
The  extent  to  which  this  form  of  pleading  is 
permitted,  even  in  capital  cases,  is  pointed 
out  in  an  interesting  way  in  Andersen  v. 
United  States,  170  U.  S.  481,  42  L.  ed.  1116, 
18  Sup.  Ct.  Rep.  689. 

Although  the  agency  which  Jewett  exer- 
cised was  not  in  terms  created  by  the  stat- 
ute, yet  it  has  been  so  long  recognized  as  per- 
mitted by  the  law,  going  back  at  least  as 
far  as  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  his,  Co.,  already  cited,  decided  in 
1881,  that  it  cannot  now  be  questioned;  and 
in  fact  it  is  not  questioned  in  the  case  at 
bar.  We  must  assume,  therefore,  that 
thprc  is  no  doubt  in  reference  to  the  fact  of 
agency,  nor  can  there  be  any  as  to  its  na- 
ture. The  plaintiff  in  error  is  described  in 
count  84  "as  an  agent  to  assist  said  associa- 
tion in  such  liquidation."  It  then  alleges 
that  Jewett,  as  such  agent,  had  authority 
from  the  association  to  collect  all  its  creel 
its.  These  allegations  show  that  the  author- 
ity given  Jewett  with  reference  to  certain 
very  important  matters  connwtM  with  cloa- 
ins  the  affairs  of  the  association,  if  not  to 
all  of  them,  was  as  extensive  as  that  which 
would  have  vested  in  its  president  and  di- 
rectors if  no  agent  had  been  appointed. 

Therefore,  as  we  have  already  said,  the 
spirit  of  the  statute  reaches  the  case.  Con- 
sequently we  are  not  justified  by  any  rule 
of  construction  in  so  far  clipping  the  letter 
of  the  statute,  which  expressly  uses  the 
word  "agent,"  as  to  exclude  this  case  from 
its  purview.  Of  course,  the  rule  nosoitur  a 
sociis  applies  here  as  everywhere;  and  when 
the  statute  groups  representatives  of  the 
corporation  in  the  following  language, 
"president,  director,  cashier,  teller,  clerk,  or 
agent,"  we  are  not  permitted  to  hold  that 
one  occupying  the  position  of  the  plaintiff 
in  error  is  excluded  from  the  classes  of  per- 
sons within  its  purview,  however  it  might 
be  with  someone  exercising  temporary  or 
special  authority,  who  would  not,  in  the 
mind  of  the  legislature,  be  commonly  associ- 
ated with  the  recognized  officers  of  the  bank. 

The  plaintiff  in  error  refers  us  to  an  ex- 
pression found  in  United  States  v.  Britton, 
107  I  J.  S.  055,  062,  27  L.  ed.  520,  523,  2  Sup. 
Ct.  Rep.  512,  already  cited,  to  the  effect  that 
oortain  counts  under  §  5209  of  the  Revised 
Statutes,  there  under  consideration,  require 
an  averment  that  the  association  is  carrv- 
ing  on  a  banking  business.  First  of  all,  this 
Mas  not  nccessaiy  for  the  decision  of  that 
ea«e,  wliich  also  relat-ed  only  to  alleged  false 
entries;  but,  more  especially,  the  effect 
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which  the  plaintiff  in  error  gives  to  the  opin- 
ion is  so  broad  as  to  defeat  itself,  because 
the  opinion  refers,  not  to  an  agent  in  liqui- 
dation, but  to  a  "president  or  other  officer*' 
of  a  national  banking  association.  If  ap- 
plied broadly  to  embezzlements  and  misap- 
plications, the  result  would  be  that  the 
president  and  directors  of  an  insolvent  in- 
stitution migbt,  so  far  as  the  criminal  law 
is  concerned,  carry  off  its  assets  with  im- 
punity the  day  after  it  closed  its  doors.  The 
probability  is  that  the  court  had  in  mind 
only  the  necessity  of  its  appearing  that  the 
association  was  something  more  than  a  mere 
paper  organization;  in  other  words,  that  it 
was  what  is  represented  in  the  count  in  is- 
sue here  by  the  words  "duly  organized  and 
existing,"  and  "having  its  usual  place  of 
business." 

The  plaintiff  in  error  also  refers  to  cer- 
tain expressions  in  Richmond  v.  Irons,  121 
U.  S.  27,  60,  30  L.  ed.  864,  875,  7  Sup.  Ct. 
Rep.  788,  to  the  effect  that  the  <^cers  of  a 
national  banking  association  which  has  gone 
into  liquidation  occupy  the  relation  of  trust- 
ees for  the  creditors.  This  may  be  true,  to 
a  certain  extent,  even  though  the  corpora- 
tion be  supposed  to  be  solvent,  if  it  be  also 
in  liquidation.  McDonald  v.  Williams,  174 
U.  S.  397,  403,  43  L.  ed.  1022,  1024,  19  Sup. 
Ct.  Rep.  743.  This  applies,  however,  as  widl 
to  the  directors  of  an  association  as  to  its 
agent  in  liquidation.  In  neither  the  one 
case  nor  the  other  do  the  directors  cease  to 
be  directors,  or  the  agent  to  be  agent. 
Richmond  v.  Irons,  if  applied  as  the  plaintiff 
in  error  maintains,  would  again  be  too 
broad,  because,  on  his  proposition,  not  only 
would  he,  as  agent  in  liquidation,  go  free 
from  the  statute,  but  the  president  and  di- 
rectors of  the  association,  if  no  agent  had 
been  appointed,  would  also  go  free  frqm  it. 

This  coimt  does  not  show  the  fact  in  the 
better  way,  but  we  assume  that  Jewett  was 
appointed  agent  by  a  vote  of  the  sharehold- 
ers; and  he  claimed  at  the  trial,  therefore, 
that  he  was  merely  the  representative  of 
the  shareholders,  and  not  of  the  association. 
The  vote  of  the  shareholders,  however,  must 
have  been  taken  in  their  corporate  capacity; 
and  so  the  fine  distinction  which  the  plain- 
tiff in  error  seeks  to  make  on  this  point  has 
no  foundation  of  law.  Whether  or  not  the 
statutory  agent  who  may  be  appointed  by 
the  shareholders  of  an  association  under  S 
3  of  the  act  of  June  30,  1870  ( 19  Stat,  at  L. 
63),  is  subject  to  the  penalties  of  §  5209  of 
the  Revised  Statutes,  we  need  not  consider. 
He  is  not  the  same  "agent"  as  the  plaintiff 
in  error.  The  position  was  created  after  S 
5209  was  enacted,  and  so  it  is  impossible  to 
reason  by  analogy  from  one  to  the  other. 
The  suggestion  that  some  parts  of  §  5209 
evidently  relate  to  a  going  institution  in  no 
way  assists  Jewett,  because  the  section 
groups  together  many  offenses  of  an  entire- 
ly different  character.  As  justly  said  by 
the  plaintiff  in  error,  there  is  nothing  in  the 
history  of  the  statute  which  throws  any 
particular  light  on  the  question  raised  by 
him.  Neither  do  the  special  rules  of  con- 
struction of  penal  statutes  invoked  by  him, 
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assist  him,  because  the  language  of  the  sec- 
tion is  explicit  on  the  point  under  considera- 
tion. It  needs  no  construction,  except  so 
far  as  it  may  exclude  those  who  are  im- 
pliedly excluded  by  the  way  in  which  the 
word  ''agent"  is  grouped,  as  we  have  already 
pointed  out. 

The  plaintiflf  in  error  was  allowed  three 
peremptory  challenges,  but  he  claimed  ten. 
hince  the  statute  expressly  declares  his  of- 
fense a  misdemeanor,  this  proposition  is  so 
•clearly  wrong  as  to  need  no  discussion.  We 
think  this  di«»poses  of  all  question^  sub- 
mitted to  us,  except  that  the  verdict  was 
against  the  evidence.  The  plaintiff  in  error 
maintains  that,  on  all  the  evidence,  the 
United  States  failed  to  make  out  a  case 
against  him,  either  on  count  84  or  count  95. 
For  reasons  already  stated,  we  need  consider 
only  count  84.  The  plaintiff  in  error  di- 
vides this  proposition  into  one  of  law  and 
one  of  fact.  lie  maintains  that,  as  the 
count  charges  him  with  "wilfully  misap- 
plying," he  could  not  be  convicted  under  it, 
because  the  assets  which  he  is  accused  of 
misapplying  were  in  his  actual  possession. 
lie  maintains,  therefore,  that  the  proper  of- 
fense chargeable  against  him  was  that  of 
embezzlement,  and  that  embezzlement  and 
misapplication  are  not  the  same  things, 
within  the  pui-view  of  the  statute.  It  is 
true  that  it  is  quite  probable  that  he  might 
properly  have  been  charged  with  embezzle- 
ment. Nevertheless,  while  "embezzlement" 
and  ^'misapplication"  are  not  convertible 
terms,  "misapplication"  is  the  broader,  and 
covers  "embezzlement."  The  statute,  in  this 
particular,  is  one  of  those  frequently  found 
in  criminal  legislation,  as  well  as  in  other 
legislation  and  in  private  instruments, 
where  there  is  first  used  a  word  of  narrow 
application,  and  afterwards  a  broader  one, 
and  so  continued  until  there  is  a  certainty 
that  the  entire  purpose  sought  to  be  ac- 
tjomplished  is  accomplished.  It  is  not  nece.s- 
fiary,  under  such  circumstances,  to  apply 
the  rule  that  every  word  in  a  statute  must 
have  its  effect,  to  such  an  extent  as  to  hold 
that  the  generic  term  is  to  be  so  peculiarly 
construed,  contrary  to  its  settled  meaning, 
as  to  exclude  from  its  scope  the  narrower 
word  which  precedes  it. 

As  we  have  already  said,  the  record  shows 
that  the  United  States  rested  this  count  on 
an  item,  appearing  in  Jewett's  statement  of 
the  alleged  payments  made  by  him  as  agent 
in  liquidation,  as  follows:  "1894,  Nov.  1. 
Paid  A.  E.  Butler  fifty  shares  stock,  Cert. 
No.  478,  $4,000.00."  This  was  intended  to 
represent  a  dividend  of  80  per  cent  in  liqui- 
dation. As  we  have  also  said,  it  is  difficult 
to  uu'Jerstand,  so  far  as  anything  appears 
in  the  record,  by  virtue  of  what  the  United 
"States  assumed,  that  the  grand  jury  had  in 
view  this  particular  item  in  finding  count 
S4.  This  we  note  only  that  it  may  not  be 
undersloofl  that  we  are  bound  by  what  ap- 
pears, or  does  not  appear,  in  the  record  with 
xefercnoe  to  this  precise  matter.  The  num- 
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ber  of  counts  relied  on  by  the  United  States 
before  discontinuance,  and  the  transactions 
of  the  accused  which  were  laid  before  the 
jury,  were  numerous.  For  aught  that  ap- 
pears, the  accused  was  fully  prepared  to 
meet  at  the  trial  all  the  several  ofl'enses  with 
which  he  was  charged,  and,  so  far  as  the 
record  shows,  he  was  indifferent  which  al- 
leged ofl'ense  should  be  assigned  to  any  par- 
ticular count.  No  exceptions  were  taken 
with  reference  to  this  topic,  and  we  are  led 
to  presume  that  no  practical  injustice  was 
done  on  this  account  in  the  trial  of  the 
cause.  Certainly  we  have  no  jurisdiction 
with  reference  to  any  such  difficulty  as  we 
have  suggested. 

The  pith  of  the  instruction  given  to  the 
jury  by  the  court  below  in  reference  to  this 
item  was  as  follows:  "It  is  contended  by 
the  United  States  that  Butler  had  no 
shares;  that  those  shares  were  the  shares  of 
William  S.  Jewett;  and  they  show  to  you 
a  certificate  of  stock,  and  they  show  to  you 
a  power  of  attorney  in  blank  for  the  trans- 
fer of  the  stock.  Well,  if  that  stock  were  in 
fact  Mr.  Jewett's,  or  if  the  stock  were  in 
fact  Mr.  Butler's,  the  question  seems  to  me, 
gentlemen,  to  be  the  same.  It  is  the  same 
old  question,  whether  there  was  an  honest 
belief  at  that  time  that  there  were  assets  of 
that  bank  sufficient  to  pay  everybody  pro 
rata  J  or  whether  that  was  a  mere  cover  to 
appropriate  the  property  of  the  bank." 

No  question  is  made  by  the  plaijitiff  in 
error  as  to  the  propriety  of  this  instruction. 
Therefore  the  substantial  issue  framed  for 
the  jur}'  was  whether  or  not  this  money  was 
in  fact  paid  to  Mr.  Butler,  or  was  appro- 
priated by  the  plaintiff  in  error  under  cover 
of  this  entry.  There  was  some  very  per- 
suasive evidence  to  go  to  the  jury  on  this  is- 
sue, among  which  was  that,  while  for  the 
larger  portion  of  the  transactions  of  the 
plaintiff  in  error  as  agent  in  liquidation 
checks  were  produced,  none  was  produced 
for  this  transaction;  and  his  explanation, 
as  witness  in  his  own  behalf,  as  to  the  man- 
ner in  which  he  paid  over  this  money,  was 
indefinite.  Another  fact  which  the  jury  was 
entitled  to  weigh  was  that  Butler  was  in- 
debted on  notes  to  the  association  of  more 
than  $4,000,  which  were  never  paid,  and 
which  the  plaintiff  in  error,  acting  as  agent 
in  liquidation,  would  ordinarily  have  real- 
ized and  collected,  at  least  in  part,  by  off- 
set, if  a  dividend  had  become  payable  to  But- 
ler as  a  stockholder  for  the  large  amount 
claimed  to  have  been  paid  him.  Under  the 
circumstances,  the  question  whether  or  not 
the  eWdence  sustained  the  verdict  was,  on 
this  record,  for  the  court  below,  so  that  its 
determination  cannot  be  revised  by  us. 

The  judgment  of  the  Circuit  Court  is  of' 
firmed. 

Petitions  for  rehearing  and    for   writ   of 
certiorari  to  remove  case  to  Supreme  Court 
I  of  the  United  States  denied. 
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STATE  of  Washington,  Reapt., 

V. 

Charles  W.  NORDSTROM,  AppU 
(21  Wash.  403.) 

1.  The  trial  of  the  anestlon  of  tlie  san- 
ity or  insanity  of  a  person  Tvlko  lias 
been  sentenced  to  death,  on  a  claim  that 
he  has  become  Insane  since  the  sentence,  Is 
not  a  matter  of  absolute  right.  If  the  court 
is  satisfied  of  his  sanity;  but  the  investiga- 
tion of  the  matter  is  in  the  discretion  of  the 
court. 

2.  The  discretion  of  the  trial  Jndare  in 
denyinflc  a  motion  to  set  aside  the  re- 
port of  ]>hysieians  to  the  effect  that  the 
condition  of  a  person  sentenced  to  death  was 
the  same  as  at  the  time  of  the  trial,  and  re- 
fusing to  submit  the  question  of  his  sanity 
or  Insanity  for  determination  by  a  tribunal 
before  which  the  convict  might  be  repre- 
sented by  counsel  and  produce  witnesses,  is 
not  subject  to  review  by  appeal. 

(July  24,  1899.) 

APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  King  County 
refusing  to  permit  examination  into  the 
question  of  the  insanity  of  defendant,  who 
had  been  convicted  of  murder  and  sentenced 
to  suffer  the  death  penalty.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  Hamilton  Lewijt  for  appel- 
lant. 

Messrs.  James  F.  MoElroy  and  John 
B.  Hart  for  respondent. 

Anders,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Charles  W.  Nordstrom, 
was  tried  in  the  superior  court  of  King 
county  on  a  charge  of  murder  in  the  first 
degree,  and  on  January  13,  1892,  the  jury 
returned  a  verdict  of  "guilty  as  charged." 
On  April  2,  1892,  he  was  adjudged  guilty, 
and  sentenced  to  be  hanged  on  a  day  to  be 
fixed  by  the  court.  He  thereafter  appealed 
from  tJie  jud^ent  of  conviction  to  this 
court,  and  this  court,  after  argument  and 
due  consideration,  affirmed  the  judgment.  7 
Wash.  506,  35  Pac.  382.  He  thereupon  re- 
moved the  cause  to  the  Supreme  Court  of 
the  United  States,  where  the  judgment  of 
this  court  was  affirmed.  164  U.  S.  705,  41 
L.  ed.  1183,  17  Sup.  Ct.  Rep.  997.  He  there- 
after  applied  to  the  circuit  court  of  the 
United  States  for  the  district  of  Washing- 
ton, northern  division,  for  a  writ  of  habeas 
corpus.  His  application  was  denied  by  said 
court,  and  the  proceeding  dismissed,  where- 
ui)on  he  appealed  to  the  Supreme  Court  of 
the  United  States,  which  court  affirmed  the 
decision  of  the  said  circuit  court.  The  man- 
date of  the  Supreme  Court  of  the  United 
States  in  the  habeas  corpus  proceeding  was 
filed  in  said  circuit  court  on  March  8,  1899, 

Note. — As  to  insanity  after  commission  of 
criminal  act,  see  Uaughn  v.  State  (Ga.)  38  L. 
R.  A.  577,  and  note, 
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and  on  March  11,  1899,  a  regularly  certified 
copy  thereof  was  filed  in  the  superior  court, 
of  King  county.  Soon  thereafter  the  prose- 
cuting attorney  in  and  for  said  county 
moved  the  superior  court  for  an  order  fix- 
ing the  day  for  carrjring  into  effect  the  judg- 
ment and  sentence  theretofore  passed  on 
the  defendant.  This  application  on  the  part 
of  the  state  was  continued  from  time  to 
time,  at  the  request  of  counsel  for  the  de- 
fendant (appellant  here),  until  the  15th  day 
of  May,  1899,  at  which  time  the  superior 
court  entered  its  order,  and  signed  a  death 
warrant,  directing  that  the  said  Nordstrom 
be  executed  in  the  manner  provided  by  law 
on  Friday,  the  11th  day  of  August,  1890. 
During  the  pendency  of  the  motion  for  fix- 
ing the  day  of  execution,  the  appellant,, 
through  his  counsel,  suggested  to  the  courts 
and  supported  the  suggestion  by  an  affi- 
davit, that  the  defendant  had  become  insane- 
since  the  judgment  and  sentence  of  the 
court,  and  therefore  requested  a  stay  of  the- 
order  and  warrant  of  execution.  The  courts 
in  order  to  satisfy  its  mind  and  conscience- 
as  to  the  sanity  or  insanity  of  the  defend- 
ant, appointed  a  commission  consisting  of 
five  expert  physicians  and  alienists  to  ex- 
amine the  defendant,  and  to  report  to  the 
court  his  present  mental  condition.  Accord- 
ing to  the  record,  this  commission  was  ap- 
pointed with  the  concurrence  of  counsel  for 
defendant  and  for  the  state.  The  commis- 
sion reported  to  the  court,  in  substance,  that 
they  had  carefully  examined  the  said  Nord- 
strom, and  had  taken  the  testimony  of  the- 
officials  who  had  had  him  in  charge  since  his 
conviction,  and  that  they  found  him  capable- 
of  distinguishing  b^ween  right  and  wrong, 
and  that,  so  far  as  they  were  able  to  ascer- 
tain, his  mental  condition  was  the  same  as 
it  was  at  the  time  of  the  trial.  Upon  hear- 
ing and  considering  this  report,  the  court 
became  satisfied  that  the  defendant  was  of 
sane  mind,  and  therefore  proceeded,  over  the- 
objection  and  protest  of  counsel  for  defend- 
ant, to  fix  a  day  for  carrying  the  judgment 
and  sentence  into  effect  in  accordance  with 
the  provisions  of  the  statute.  The  learned 
counsel  for  the  defendant  moved  the  court 
to  set  aside  the  report  of  the  physicians,  and 
asked  to  have  the  question  of  the  sanity  or 
insanity  of  the  defendant  determined  by 
some  tribunal  or  body  in  which  or  before- 
whom  the  defendant  might  be  represented 
by  counsel,  and  produce  such  witnesses  as 
he  desired.  The  court  denied  the  motion, 
and  the  counsel  thereupon  gave  notice  of 
appeal  to  this  court  from  the  action  of  the 
superior  court  (1)  in  refusing  him  a  re- 
hearing upon  his  petition  setting  forth  in- 
sanity (2)  in  denying  the  motion  to  set 
aside  the  report  of  the  commission,  and  (3) 
in  overruling  the  defendant's  objection  to 
the  court's  taking  jurisdiction  of  the  mat- 
ter, and  denying  the  motion  to  suspend  and 
stay  the  proceeding  for  want  of  jurisdiction 
over  the  person  of  the  defendant.  The  coun- 
sel for   the   state  have  moved   to   dismiss 
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this  appeal,  rnainlj  upon  the  ground  that 
the  orders,  rulings,  and  acts  of  the  superior 
court  in  setting  a  time  for  carrying  into 
effect  the  death  sentence  are  not  reviewable 
under  the  law  of  this  state.  Counsel  for  ap- 
pellant have  filed  a  motion  to  strike  the  mo- 
tion to  dismiss  from  the  files  on  the  ground 
that  it  is  not  authorized  by  law.  But  it  is 
sufficient  to  say,  regarding  this  latter  mo- 
tion, that,  if  the  motion  to  dismiss  is  well 
founded,  it  cannot  be  stricken,  and  if,  on 
the  contrary,  it  is  not  well  taken,  it  will  be 
denied. 

The  question  presented  for  our  deter- 
mination is  one  of  first  impression  in  this 
court.  It  is  conceded  that  no  method  of  pro- 
cedure in  cases  like  the  present  is  provided 
by  statute  in  this  state.  The  question  as 
to  whether  the  action  of  the  court  below 
which  is  objected  to  by  appellant  is  review- 
able by  this  court  involves  somewhat  the 
question  whether  the  appellant  had  or  had 
not  the  right  to  have  the  question  of  his 
present  mental  condition  ascertained  by  a 
regular  trial,  either  before  a  jury  or  in  some 
other  method  known  to  the  law.  No  case 
has  been  cited  by  coimsel  in  which  the  facts 
were  similar  to  those  in  this  case,  though 
several  are  referred  to  where  the  question 
of  the  trial  of  the  defendant's  sanity  in 
criminal  cases  is  discussed.  In  most  of  the 
cases,  however,  the  suggestion  of  present  in- 
sanity was  made  either  at  the  time  of  the 
trial  or  after  verdict  and  before  sentence. 
We  think  the  modern  authorities  are  gener- 
ally to  the  effect  that  the  court  is  not  bound 
to  order  a  trial  of  the  question  if  it  has  no 
reasonable  doubt  as  to  tne  sanity  of  the  de- 
fendant. At  common  law  it  appears  that  if 
the  prisoner,  when  called  to  the  bar  for  sent- 
ence, appeared  to  be  insane,  the  judge  might, 
in  his  oiscretion,  reprieve  him  until  he  re- 
gained his  senses.  4  Bl.  Com.  p.  396.  In 
Spann  v.  State,  47  Ga.  549,  which  is  more 
nearly  in  point  than  any  other  case  which 
has  been  cited,  it  is  said,  on  the  authority 
of  Coke,  that  the  stay  of  execution  for  in- 
sanity depends  on  the  discretion  of  the  judge 
at  common  law.  It  is  not  claimed  by  the 
learned  counsel  for  the  appellant  in  this 
case  that  the  appellant  had  an  absolute 
right  to  a  trial  by  jury  of  the  question  of 
his  sanity,  but  the  contention  is  that  he  had 
the  ri^ht  to  have  the  question  determined 
"judicially,"  and  that  the  court  refused  to 
accord  him  that  right  in  this  instance.  But 
we  are  of  the  opinion  that  the  question,  at 
the  time  it  was  presented,  was  one  resting 
exclusively  within  the  discretion  of  the 
court,  and  that  the  appellant  had  no  abso- 
lute right  to  a  trial  by  jury  or  otherwise, 
the  court  being  satisfied  of  his  sanity.  It 
is  said  in  10  Enc.  PI.  &  Pr.  p.  1220:  "Where, 
however,  no  doubt  on  the  part  of  the  court 
is  created  as  to  the  sanity  of  the  defendant, 
it  is  under  no  obligation  to  have  the  ques- 
tion determined  by  a  preliminary  investiga- 
tion. The  method  of  determining  the  pre- 
liminary question  of  insanity,  where  not  the 
subject  of  statutory  regulation,  is  largely 
within  the  discretion  of  the  court,  which 
may  itself  enter  upon  the  inquiry,  or  adopt 
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some  other  mode  without  the  aid  of  a  jury/' 
See  also  State  v.  Peacock,  50  N.  J.  L.  34, 
11  Atl.  270;  Bonds  v.  State,  Mart.  &  Y.  143, 
17  Am.  Dec.  795;  People  v.  Pico,  62  Cal.  60; 
Com.  v.  Schmous,  162  Pa.  326,  29  Atl.  644; 
State  ex  rel,  Armstrong  v.  Eighth  Judicial 
Dist.  Judge,  48  La.  Ann.  503,  19  So.  475.  At 
common  law,  decisions  and  rulings  like 
those  now  under  consideration  were,  of 
course,  not  subject  to  review,  and,  if  review- 
able at  all,  the  authority  therefor  must  be 
found  in  our  statute.  We  find  no  express 
statutory  provision,  and  we  do  not  think 
that  any  provision  of  the  statute  relating 
to  appeals  is  applicable  to  a  case  like  this. 
It  is  true  that  the  statute  provides  for  ap- 
peals from  final  orders  after  judgments  af- 
fecting substantial  rights.  2  Ballinger's 
Anno.  Codes  &  Statutes,  §  6500.  But  it  is 
manifest,  we  think,  that  the  orders  there 
contemplated  are  not,  as  are  these,  collat- 
eral to  the  main  case  or  proceeding  before 
the  court;  and  elsewhere  the  decisions,  so 
far  as  we  are  informed,  have  been  adverse  to 
the  contention  of  the  appellant.  Mr.  Bus- 
well,  in  speaking  of  insanity  in  bar  of  sent- 
ence, says:  "So  where,  after  verdict  and 
judgment,  the  defendant  by  his  counsel  al- 
leged as  a  reason  why  sentence  should  not 
be  pronounced  that  the  defendant  was  a 
lunatic,  it  was  held  that  if  the  court,  on  its^ 
own  inspection,  was  satisfied  that  the  al- 
legation of  insanity  was  false,  it  might 
properly  proceed  to  pass  sentence  without 
impaneling  a  jury  to  try  the  question.  But 
it  was  added  that,  if  the  court  should  enter- 
tain any  doubt  on  the  subject,  or  the  ques- 
tion should  appear  difficult,  a  venire  should 
issue,  returnable  instanter,  to  ascertain  the 
fact.  And  the  question  whether  an  in- 
quiry is  called  for  by  the  circumstances  of 
the  case  is  for  the  determination  of  the 
court,  who  may  also  direct  the  manner  in 
which  such  inquiry  shall  be  conducted. 
Error  will  not  lie  to  review  the  proceedings 
upon  such  an  inquiry,  whether  the  allega- 
tion of  insanity  be  made  before  or  after  the 
conviction  of  the  prisoner."  Buswell,  In- 
sanity, §  461.  See  Inskeep  v.  State,  35  Ohio 
St.  482,  36  Ohio  St.  145;  also  Freeman  v. 
People,  4  Denio,  9,  47  Am.  Dec.  216.  In 
Darnell  v.  State,  24  Tex.  App.  6,  5  S.  W. 
522,  the  court  of  appeals  of  Texas  held  that 
the  judgment  of  the  trial  court  upon  an  in- 
quiry, after  conviction,  as  to  the  question 
of  insanity,  was  conclusive,  and  that  no  ap- 
peal would  lie  therefrom.  While  this  de- 
cision is  based  upon  a  statute  of  that  state, 
it  would  seem  that  it  is  equally  supported 
by  common  sense  and  sound  reason.  In 
Spann  v.  State,  47  Ga.  549,  the  defendant, 
after  his  conviction  of  the  crime  of  murder, 
and  after  he  had  been  sentenced  to  be 
hanged,  was  alleged  to  have  become  insane. 
The  sheriff,  with  the  concurrence  and  as- 
sistance of  the  ordinary  of  the  county,  pro- 
ceeded, under  a  provision  of  the  Code,  to 
summon  a  jury  to  inquire  into  such  insan- 
ity, and  the  defendant  applied  to  the  super- 
ior court  for  s  writ  of  certiorari  to  review 
the  proceedings  before  the  ordinary,  which 
court  refused  the  writ,  and  held  that  certi- 
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■orari  would  not  He.  The  supreme  court,  in 
the  course  of  its  opinion  in  that  case,  ob- 
served :  **The  whole  proceeding  is  merely  a 
stay  of  execution,  and  is  based  rather  upon 
the  public  will  and  a  sense  of  propriety  than 
on  any  right  in  the  prisoner.  .  .  .  It  is 
rather  a  perversion  of  terms  to  call  an  in- 
qiusition  of  this  kind  the  act  of  a  court,  and 
to  exercise  in  reference  to  it  the  writ  of 
certiorari.  The  whole  proceeding  is  rather 
an  inquiry  based  on  public  propriety  and 
decency  than  a  matter  of  right;  and,  while 
1  do  not  say  that  certiorari  will  not  lie  at 
all,  yet,  for  myself,  I  greatly  doubt  if  such 
was  the  intent  of  the  lawmakers."  The 
court,  however,  notwithstanding  its  great 
doubt  upon  the  question,  did  look  into  the 
matter  as  presented,  and  affirmed  the  judg- 
ment of  the  lower  court.  As  said  by  the 
supreme  court  of  Pennsylvania  in  Laros  v. 
Com.  84  Pa.  200:  "The  plea  [of  insanity] 
■at  this  stage  is  only  an  appeal  to  the  human- 
ity of  the  court  to  postpone  the  punishment 
until  a  recovery  takes  place,  or  as  a  merci- 
ful dispensation.  The  rights  of  the  prison- 
er as  an  offender  on  trial  for  an  offense  are 
not  involved.  He  has  had  the  benefit  of  a 
jury  trial,  and  it  is  now  the  court  only 
which  must  be  satisfied  on  the  score  of  hu- 
manity. If  the  right  of  trial  by  jury  exist 
at  all,  it  must  exist  at  all  times,  no  matter 
how  often  the  plea  is  repeated  alleging^  in- 
sanity occurring  since  the  last  verdict.  Such 
a  right  is  inconsistent  with  the  due  admin- 
istration of  justice.  There  must  be  a  sound 
discretion  to  be  exercised  by  the  court.  If 
a  case  of  real  doubt  arise,  a  just  judge  will 
not  fail  to  relieve  his  own  conscience  by  sub- 
mitting the  fact  to  a  jury."  In  the  case  at 
bar  the  learned  judge  of  the  superior  court 
simply  undertook,  as  stated  in  his  opinion 
filed  in  the  cause,  to  satisfy  his  own  mind 
and  conscience  as  to  the  question  of  ap- 
pellant's alleged  insanity;  and  we  think 
that,  under  the  authorities,  he  was  clearly 
justified  in  resorting  to  the  means  adopted. 
The  appointment  of  the  commission  and  the 
investigation  made  by  them  were  not  deemed 
or  intended  to  be  a  trial  in  any  sense  of  the 
word.  It  was  simply,  in  our  judgment,  the 
proper  exercise  of  a  discretionary  power. 
It  was  held  in  the  case  of  Webber  v.  Com, 
119  Pa.  223,  13  Atl.  427,  where  insanity  was 
alleged  at  the  time  of  the  arraignment  of 
the  accused,  that  the  court  might  determine 
the  condition  of  the  prisoner's  mind  by  a 
personal  inspection  and  examination  of  him, 
either  public  or  private ;  by  inquiry  from  at- 
tending physicians,  or  from  those  around 
the  prisoner  who  have  means  of  knowledge; 
and  if,  after  such  investigation  and  inquiry, 
the  judge  has  no  doubt  of  the  prisoner's 
sanity,  he  is  neither  bound,  nor  would  he  be 
justified,  in  ordering  an  inquest;  and  the 
court  there  observed  that  "it  is  the  judicial 
conscience  alone  which  can  determine  this 
question,  and  it  is  that  conscience  only 
which  must  be  informed,  so  that  it  may  act 
intelligently." 

Our  conclusion  is  that  the  action  of  the 
learned  trial  court  in  the  premises  is  not 
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subject  to  review  by  this  court,  and  the  m(h 
Hon  to  dismiss  is  therefore  granted. 

Cordon,  Gh.  J.,  and  FuUerton,  Rea- 
vis,  and  Dunbar,  JJ.,  concur. 

Aflirmcd  by    Supreme    Court    of    United 
States  May  28,  1901. 


Paul  PETERSON,  Respt., 
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1.  A  member  of  a  construction  arangr  of 
a  paaaensrer  rall^vay,  whose  contracc  pro- 
vides for  tracsportation  to  and  from  work* 
and  who  Is  furnished  with  a  book  of  tickets 
for  that  purpose,  is  not,  after  quittlog  work 
for  the  day  and  while  riding  on  a  regular  pas- 
senger car  of  the  employer  towards  his  home, 
a  servant  of  the  employer,  so  as  to  be  a  fel- 
low servant  of  those  operating  the  car. 

S2.  The  meetlnsr  of  t-fvo  cars  In  a  head- 
end collision  on  a  single-track  railway  is 
proof  of  negligence  on  the  part  of  those  in 
charge  of  the  cars,  in  the  absence  of  any  evi- 
dence to  the  contrary,  .for  the  consequences 
of  which  their  employer  is  responsible. 

3.  A  denial  by  an  employer  of  an  al- 
leged airreement  to  furnish  an  employee 
injured  while  traveling  on  its  cars  transpor- 
tation to  and  from  work  will  admit  evidence 
of  any  material  matter  to  defeat  the  alleged 
contract,  or  to  show  a  different  contract. 

4.  A  denial  of  an  allegred  contract  Is 
not  aided  by  an  attempted  pleading  of  de- 
fendant's version  of  the  contract. 

5.  Upon  the  question  of  the  terms  of 
the  contract  under  irbich  an  em- 
ployee of  a  railroad  company  is  be- 
infr  transported  to  and  from  his  work,  evi- 
dence of  his  signing  an  agreement  to  assume 
the  risk  is  admissible,  although  it  is  not 
conclusive  of  such  assumption,  where  he  tes- 
tifies that  when  he  was  given  his  ticket  book 
he  was  told  to  sign  his  name  at  a  designated 
place,  which  he  did  without  reading  the 
words  above  It,  and  no  authority  on  the  part 
of  the  one  giving  the  direction  to  modify  any 
contract  the  employee  may  have  had  with  the 
company  Is  shown. 

6.  Persons  not  experts*  baylnar  knowl- 
edge of  the  facts,  may  testify  as  to  the 
conduct  of  a  person  injured  by  a  railway  col- 
lision soon  after  the  accident,  and  as  to  the 
state  of  his  health  since,  as  compared  with 
what  it  was  before  the  accident. 

7.  Upon  the  meannre  of  damapres  for 
personal  injuries,  evidence  is  admissible 
of  the  wages  plaintiff  could  have  earned  in 
a  bnsiness  which  he  understood  and  which 
was  open  to  him  but  for  the  injuries,  although 


NoTK. — For  other  cases  in  this  series  as  to 
railroad  employees  or  officers  as  pansengers,  see 
Texas  &  P.  R.  Co.  v.  Smith  (C.  C.  App.  5th  C.) 
31  L.  R.  A.  321,  and  note;  Doyle  v.  Pitchburg 
R.  Co.  (Mass.)  33  L.  R.  A.  844;  McNulty  v. 
Pennsylvania  R.  Co.  (Pa.)  38  L.  R.  A.  37a; 
lannone  v.  New  York,  N.  H.  &  H.  R.  Co.  (R,  I.) 
46  Ti.  R.  A.  730:  Louisville  &  N.  R.  Co.  v. 
Weaver  (Ky.)  60  L.  R.  A.  381 ;  Whitney  v.  New 
York,  N.  J^.  &  H.  R.  Co.  (C.  C.  App.  Ist  C.)  50 
L.  R.  A.  615 ;  and  Chattanooga  Rapi4  Transit; 
Co.  V.  Venable  (Tenn.)  51  L.  R.  A.  880. 
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he  had  not  engaged  In  It  for  three  years  be- 
fore the  Injury,  and  had  made  no  claim  of  in- 
tention to  return  to  that  calling. 
On  rehearing. 
iS*  An  employee  of  a  passengrer  rail- 
'wvnry  eoiupany,  'who  accept «  tranapor- 
tatlon  from  tlie  company  as  a  mere  gra- 
tuity, and  not  in  consideration  for  his  serv- 
ices, stands  like  anyone  else  traveling  on  a 
free  pass  eonditioned  that  the  user  shall  as- 
sume risk  of  injury,  notwithstanding  the 
transportation  would  probably  not  be  be- 
stowed in  the  absence  of  the  employment. 

(December  27,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
tiie  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  brought  to 
Tecover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mes&rs.  Burke,  Shepard,  66  McGilTra, 
for  appellant: 

The  plaintiff  having  been  injured  while 
Tiding  on  the  defendant's  car  by  virtue  of 
free  transportation  furnished  him,  in  pur- 
nuance,  as  he  claimed,  of  a  provision  there- 
-for  in  his  contract  of  employment,  his  ac- 
tion is  barred  by  the  rule  of  nonliability 
of  a  master  for  injury  to  his  servant  caused 
by  negligence  of  a  coservant. 

Sayward  v.  Carlson,  1  Wash.  30,  23  Pac. 
•830;  Watts  v.  Hart,  7  Wash.  178,  34  Pac. 
423,  771;  Lundquist  v.  Duluth  Street  R.  Co, 
<i5  Minn.  387,  67  N.  W.  1006^  Northern  P, 
R.  Co.  V.  Hamhly,  154  U.  S.  349,  38  L.  ed. 
1009,  14  Sup.  a.  Rep.  983;  New  England 
R.  Co.  V.  Conroy,  175  U.  S.  323,  44  L.  ed. 
181.  20  Sup.  Ct.  Rep.  85;  Baltimore  dc  O. 
jB.  Co.  v.  Bauah,  149  U.  S.  368,  37  L.  ed. 
772,  13  Sup.  Ct.  Rep.  014. 

Plaintiff  was  injured  in  the  course  of  a 
trip  taken  on  the  defendant's  cars  inciden- 
tally to  his  employment  by  the  defendant, 
-and  in  pursuance  of  the  contract  of  em- 
ployment. Injured  under  such  circumstan- 
<!es,  he  stood  at  the  instant  of  the  injury 
in  the  position  of  a  servant  of  the  defend- 
ant, and  ft  fellow  servant  of  defendant's 
^her  employees  who  were  running  the  cars, 
equally  as  if  his  hours  of  labor  had  not  yet 
-expired  and  his  duties  for  the  defendant 
were  not  yet  ended. 

Russell  V.  Hudson  River  R.  Go.  17  N.  Y. 
134;  Vick  V.  New  York  C.  &  H.  R.  R.  Co. 
95  N.  Y.  267,  47  Am.  Rep.  30;  Oillshannon 
V.  Stony  Brook  R.  Corp.  10  Cush.  228;  Sea- 
xer  V.  Boston  &  M.  R.  Co.  14  Gray,  466; 
Wnght  V.  Northa/inpton  d  H.  R.  Co.  122  N. 
•C.  852,  29  S.  E.  100;  5  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  516,  note  1;  Say  ward  v.  Carl- 
son, 1  Wash.  29,  23  Pac.  830. 

The  plaintiff's  action  is  barred  by  the 
waiver  of  damages  imposed  as  a  condition 
accompanying  the  free  transportation  fur- 
nished to  him,  by  virtue  of  which  he  was 
riding  on  the  defendant's  car  when  injured, 
if,  as  the  defendant  claimed  and  sought  to 
prove,  that  transportation  was  furnished 
him  gratuitously ;  and  even  if,  as  the  plain- 
tiff contended,  the  transportation  was  fur- 
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nished  him  in  pursuance  of  the  defendant's 
agi'eement,  in  its  contract  hiring  him,  to 
give  him  free  transportation  to  and  from 
his  work. 

Muldoon  V.  Seattle  City  R.  Co.  7  Wash. 
528,  22  L.  R.  A.  794,  35  Pac.  422 ;  Printing 
d  Numerical  Registering  Co.  v.  Sampson, 
L.  R.  19  Eq.  405 ;  Whitney  v.  New  York,  N. 
E.  d  H.  R.  Co.  50  L.  R.  A.  615,  43  C.  C. 
A.  19,  102  Fed.  850;  Baltimore  d  O.  S.  W. 
R.  Co.  V.  Voigt,  176  U.  S.  498,  44  L.  ed. 
560,  20  Sup.  Ct.  Rep.  385. 

Messrs.  Milo  A.  Root  and  Brady  A 
Gay,  for  respondent: 

Respondent,  when  injured,  was  not  a 
servant  of  appellant.  He  had  finished  his 
day's  work.  He  was  riding  home  on  trans- 
portation he  had  paid  for  by  his  day's  work. 

Baird  v.  Pettit,  70  Pa.  483. 

Respondent  while  on  the  car  was  perform- 
ing no  service  for  the  company,  and  was 
under  no  obligation  to  perform  any.  His 
duties  for  the  day  had  ceased.  In  riding 
home  he  was  taking  part  of  his  pay  for  his 
day's  work. 

O'Donnell  v.  Allegheny  Valley  R.  Co.  59 
Pa.  239,  98  Am.  Dec.  336. 

At  the  time  appellant's  foreman  employed 
respondent,  nothing  was  said  to  the  latter 
about  his  "transportation"  having  a  stipu- 
lation attached  which  should  exempt  the 
company  from  liability  for  negligence. 
Tickets'  with  this  stipulation  were  given 
him  a  few  days  afterwards;  and,  being  a 
foreigner  with  but  little  education,  it  is  not 
strange  that  he  did  not  understand  its 
meaning.  This  stipulation  was  a  nudum, 
pactum y  and  the  acceptance  of  the  tickets 
did  not  bind  respondent. 

Vanderhilt  v.  Sohreyer,  91  N.  Y.  392; 
Seyholt  v.  New  York,  L.  E.  d  W.  R.  Co.  95 
N.  Y.  562,  47  Am.  Rep.  75. 

Respondent,  having  paid  value  for  his 
ticket,  was  a  passenger  for  hire.  Being 
such,  the  company  had  no  power  to  limit 
or  exempt  itself  from  liability  for  negligence 
resulting  in  injury  to  him.  The  rule  is  well 
established  that  any  stipulation  or  agree- 
ment purporting  to  exempt  a  common  car- 
rier of  passengers  from  liability  for  negli- 
gence, unless  the  injured  passenger  has 
parted  with  no  value  directly  or  indirectly 
for  his  transportation,  is  absolutely  void. 
This  is  true  even  as  to  one  riding  upon  what 
purports  to  be  a  free  pass  with  a  printed 
or  written  stipulation  or  agreement  there- 
on, if  the  holder  as  a  matter  of  fact  gave 
something  of  value  for  it. 

Muldoon  V.  Seattle  City  R.  Co.  7  Wash. 
629,  22  L.  R.  A.  794,  35  Pac.  422;  New 
York  C.  R.  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  ed.  627 ;  Grand  Trunk  R.  Co.  v.  Stev- 
ens,  95  U.  S.  655,  24  L.  ed.  535 ;  Omaha  d 
R.  Valley  R.  Go.  v.  Grow,  54  Neb.  747,  74 
N.  W.  1066;  Ohio  d  M.  R.  Co.  v.  Selhy,  47 
Ind.  471,  17  Am.  Rep.  719;  O'Donnell  v.  Al- 
legheny Valley  R.  Co.  59  Pa.  239,  98  Am. 
Dec.   336. 

White,  J.,  delivered  the  opinion  of  the 
court : 
Appellant  was  operating  a  street  railway 
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in  Seattle,  and  respondent  was  working  for 
appellant  as  a  day  laborer  along  its  track. 
The  contract  of  employment,  as  claimed  by 
respondent,  gave  respondent^  per  day,  $1.60, 
and  transportation  to  and  from  bis  work. 
His  daily  work  closed  at  6  o'clock  p.  k. 
As  evidence  of  respondent's  rigbt  to  trans- 
portation, appellant  fumisbed  bim  a  book  of 
tickets,  whicb  tickets  be  used  when  travel- 
ing to  and  from  his  work.  This  book  bad 
a  stipulation  printed  thereon  exempting  ap- 
pellant from  any  liability  for  injury  U)  re- 
spondent. The  first  book  of  tickets  was  fur- 
nished respondent  a  few  days  after  his  em- 
ployment. At  the  time  of  his  employment 
nothing  was  said  to  him  about  his  trans- 
portation having  any  conditions  upon  it  ex- 
empting the  company  from  liability,  and 
the  contract  of  employment,  it  was  claimed 
by  respondent,  dia  not  provide  for  trans- 
portation so  conditioned.  Respondent  was 
injured  by  negligence  of  the  company  while 
riding  on  its  car  on  his  way  home  after 
his  day's  work  was  completed.  The  evi- 
dence does  not  show  what  particular  officer 
or  employee  was  guilty  of  the  negligence 
which  caused  the  injury.  The  car  was  in- 
ward bound  to  Seattle  aa  the  appellant's 
single-track  Green  Lake  suburban  line,  leav- 
ing the  lake  end  of  the  line  just  after  6 
o'clock  P.  M.,  and  the  accident  occurred 
within  a  few  minutes  after  the  car  started, 
being  caused  by  a  head-end  collision  with 
an  outward-bound  car  on  the  same  line 
while  the  cars  were  on  a  curve  rounding  a 
projecting  bluff  on  the  side  of  the  lake, 
which  prevented  the  motorman  of  either  car 
from  seeing  the  other  until  within  a  short 
distance  from  it.  The  respondent  was  rid- 
ing on  the  rear  platform  of  the  inward- 
bound  car,  and  received  his  injuries  frcmi 
the  shodk  of  the  collision,  being  thrown 
against  the  rear  wall  ol  the  inclosed  part 
of  the  car,  thus  receiving  a  violent  blow 
on  the  head,  and  then  falling  or  being 
thrown  to  the  ground.  The  respondent  re- 
covered judgment  for  $3,000.  The  plaintiff 
(respondent)  only  testified  as  to  the  con- 
tract of  employment  as  follows:  "On  the 
25th  of  January,  1899,  I  met  Linder,  the 
foreman  of  the  defendant,  on  Fifth  avenue, 
close  to  Pike,  and  asked  him  for  work;  and 
he  says,  'All  right.  Come  in  the  morning.' 
I  says,  'What  do  you  pay?*  And  he  says, 
'A  dollar  and  a  half  a  day.'  And  I  says, 
*Tliat  is  very  small,  aint  it?*  And  he  says, 
'We  pay  a  dollar  and  a  half  a  day,  and 
transportation  to  and  from  your  work.'  I 
says,  *A11  right.  I  will  come  in  the  morn- 
ing.' And  he  says,  'The  tool  box  is  between 
Western  avenue  and  Harrison  street.  Come 
down  there  in  the  morning.*  And  I  walked 
from  my  home  in  the  morning,  and  walked 
home  in  the  evening,  and  walked  out  again 
the  next  morning,  down  to  the  tool  box; 
and  one  day  he  gave  me  a  book  with  tickets 
in  it.  The  foreman  of  the  company  gave 
it  to  me.  I  never  had  any  different  agree- 
ment or  contract  than  that  one  made  at 
that  time."  On  cross-examination  he  tes- 
tified: "I  went  to  work  for  the  traction 
company  about  the  26th  of  January,  last 
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year.  The  foreman  of  the  track  gang  hired 
me  on  Fifth  avenue,  close  to  Pike.  I  did 
not  see  him  at  the  company's  office.  I  had 
not  worked  for  this  same  foreman  before, 
but  had  seen  him.  He  was  working  for  the 
traction  company,  and  told  me  that  the 
company  wotdd  pay  a  dollar  and  a  half  a 
day,  and  transportation  to  and  from  my 
work.  They  gave  me  a  bode  of  tickets. 
.  .  .  I  don't  know  what  the  printing  was. 
I  received  that  book  from  the  foreman 
.  .  .  a  day  or  two  after  I  went  to  work. 
I  cannot  say  the  date  when  I  received  my 
last  book  from  the  company  while  I  was  at 
work.  It  was  further  back  than  just  a  day 
or  two  before  this  accident.  .  .  .  The 
last  book  that  I  had — ^the  one  that  I  got  a 
little  before  the  accident — ^was  given  to  me 
by  Linder,  the  foreman,  .  .  .  out  at 
Green  Lake.  I  know  Mr.  Kempster,  the  sec- 
retary of  the  company.  He  did  not  give 
me  this  book  in  the  company's  office.  .  .  . 
I  did  not  sign  that  condition  on  the  back. 
If  I  went  to  the  office  and  got  a  hook,  and 
he  came  with  the  book  and  pen  and  ink  and 
said,  'Put  your  name  on  the  back,'  I  put  my 
name  on  it  and  put  it  in  my  pocket  and 
went  out.  I  don%  know  the  name  of  the 
man  who  would  give  a  book  to  me  at  the 
office.  .  .  .  Before  this  last  book  was 
issued  to  me,  I  had  received  some  books  like 
this  at  the  office,  and  signed  my  name  on 
the  back  when  the  clerk  told  me  to.  I  sup- 
pose that  this  bode  that  was  given  to  me 
last  was  the  same  sort  and  had  the  same 
cover  as  those  others,  but  I  did  not  pay 
much  attention  to  it.  I  never  looked.  .  .  . 
I  got  on  the  car  coming  into  town  that 
night  before  the  accident  because  I  was  go- 
ing home  from  my  work.  My  day's  work  waa 
done.  When  I  got  on  the  car  again  in  Fremont 
(this  was  the  returning  car  after  the  acci- 
dent) the  conductor  came  and  wanted  the 
ticket,  and  I  had  one  in  my  pocket,  and  I 
gave  him  one.  .  .  .  He  did  not  collect 
the  fares  before  the  cars  came  together,  he 
had  not  got  to  me  to  collect  the  ticket  then, 
and  had  not  taken  up  the  tickets  before  I 
was  hurt,  but  he  did  afterwards,  in  Fre- 
mont. When  I  went  out  to  Green  Lake  on 
the  morning  of  the  day  I  was  hurt,  I  rode 
out  there  to  my  work,  and  when  the  con- 
ductor called  for  my  fare  I  gave  him  a 
ticket.  I  went  out  to  Green  Lake  that 
morning  to  go  to  work,  and  did  hot  have 
any  other  errand  out  at  Green  Lake  that 
day.  I  went  just  to  go  to  my  work,  and 
when  I  came  in  it  was  to  go  home  from  my 
work."  E.  Linder,  the  foreman  of  the  track 
gang,  who  employed  the  plaintiff,  testified 
for  the  appellant.  He  was  not  asked  any 
question  relative  to  the  employment  of  the 
plaintiff,  but  his  testimony  was  to  the  effect 
that  about  the  middle  of  June,  1899,  he  took 
up  from  the  plaintiff  an  employees'  ticket 
book  which  the  plaintiff  had  for  use  on  the 
line,  and  that  he  returned  to  Mr.  Kempster,. 
the  secretary  of  the  company,  the  unused 
part  of  the  book  taken  up  from  Mr.  Peter- 
son. He  further  testified  as  to  the  accident, 
and  that  he  and  the  members  of  the  track 
gang,  including  Peterson,  were  in  the  car^ 
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^oing  home,  at  the  end  of  the  day's  work. 
A.  L.  Kempster,  the  secretary  of  the  appel- 
lant, testiRed  that  he  issued  to  the  plaintiff 
on  May  29,  1899,  a  book  of  coupon  tickets, 
And  he  identified  the  book  taken  up  from 
Peterson  as  the  book;  that  when  it  was  is- 
sued it  had  on  it  a  cover  with  certain  print- 
•ed  matter,  and  when  it  was  returned  the 
•cover  was  off.  No  question  was  asked  this 
witness  as  to  his  authority  to  make  con- 
tracts for  the  company,  or  as  to  his  au- 
thority to  employ  workmen  for  the  com- 
pan3^  Except  as  hereinafter  stated,  the 
foregoing  is  all  the  testimony  in  the  case, 
or  offered,  touching  the  employment  of  the 
plaintiff,  or  relative  to  his  transportation. 
There  wa.s  testimony  tending  to  show  that 
the  plaintiff  was  injured  by  the  accident, 
4Lnd  the  nature  and  extent  thereof. 

Was  the  plaintiff  a  fellow  servant  of  the 
operators  of  the  cars  at  the  time  of  the  ac- 
•cident?  The  case  of  Lundquist  v.  Duluth 
Street  R.  Co.  66  Minn.  387,  67  N.  W.  1006, 
Kjited  by  appellant,  was  as  follows :  The  de- 
fendant was  a  street-railway  corporation 
operating  a  street  railway  in  Duluth.  The 
plaintiff  was  one  of  a  crew  of  men  employed 
oy  the  defendant,  who  were  engaged  in  re- 
pairing tracks  by  taking  up  and  relaying 
the  pavement  between  the  rails  over  which 
the  defendant's  street  cars,  operated  by  elec- 
tric power,  passed  frequently  at  irregular 
intervals.  Operators  <^  the  cars  were  re- 
•quired  by  rule  to  give  warning  of  their  ap- 
proach to  the  crew  of  track  repairers. 
Plaintiff  was  pursuing  his  work  in  reliance 
on  the  rule.  While  so  engaged,  and  with- 
out notice,  he  was  struck  by  the  car.  He 
was  held  to  be  a  fellow  servant  with  the 
motorman.  This  case  is  in  point  only  so 
far  as  it  holds  that  the  motorman  and  la- 
l)orer  were  fellow  servants  at  the  time  the 
accident  occurred.  In  the  case  at  bar  the 
plaintiff  was  not  injured  when  actually  per- 
forming labor  as  a  track  layer.  The  case 
of  yorthem  P.  R.  Co.  v.  HamUy,  164  U.  S. 
349,  38  L.  ed.  1009,  14  Sup.  Ct.  Rep.  983, 
cited  by  appellant,  holds  that  a  laborer 
while  working  on  a  culvert  under  a  fore- 
man, and  who  received  an  injury  while  at 
work,  through  the  negligence  of  a  conductor 
and  engineer  in  moving  and  operating  a 
passenger  train,  was  a  fellow  servant  of 
the  engineer  and  conductor.  The  case  of 
A'ewj  England  R.  Co.  v.  Conroyy  175  U.  S. 
323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85, 
•cited  by  appellant,  holds  that  a  brakeman 
who  was  killed  by  the  negligence  of  the  con- 
-ductor  while  the  train  was  being  operated, 
and  the  brakeman  was  discharging  his  du- 
ties as  such  on  the  train,  was  a  fellow  serv- 
ant with  the  conductor.  These  cases  hold 
that  a  common  employment  existed  at  the 
time  the  accident  occurred,  and  then  apply 
the  doctrine  of  fellow  servants.  In  the 
•case  at  bar  It  is  claimed  by  respondent  that 
the  relation  of  master  and  servant  did  not 
•exist  between  the  parties  when  the  plaintiff 
received  the  injury.  If  this  was  the  case, 
it  is  useless  to  discuss  whether  or  not  a 
track  layer  and  operators  of  street  cars  are 
fellow  servants  during  the  time  they  are 

^3  L.  R.  A. 


actually  engaged  in  their  common  employ- 
ment. The  real  question  to  be  determined 
is,  Was  the  plaintiff  in  the  service  of  the 
defendant  when  on  the  street  car  at  the 
time  the  accident  occurred?  We  will  first 
examine  the  cases  cited  by  the  appellant  on 
this  proposition. 

The  case  of  Russell  v.  Hudson  River  R. 
Co.  17  N.  Y.  134,  was  as  follows:  A  la- 
borer was  employed  by  a  railroad  company 
to  work  in  connection  with  a  train  of  cars. 
The  laborer  lived  in  New  York  city.  He 
was  employed  in  loading  gravel  and  sand, 
at  the  pits  where  they  were  dug,  upon  cars, 
for  transportation  to  places  upon  the  rail- 
road whei'e  filling  was  required.  He  and 
others  employed  in  this  kind  of  work  were 
paid  monthly  at  a  certain  per  diem.  It 
was  the  practice  of  the  workmen  who  lived 
in  New  York  to  come  from  home  in  the 
morning  upon  the  cars  of  the  company,  and 
it  was  understood  that  they  were  to  be 
brought  back  at  night,  paying  no  fare  either 
way.  On  the  day  the  accident  occurred,  the 
plaintiff  went  upon  the  cars  with  every  load 
of  gravel  for  the  purpose  of  assisting  to  un- 
load it.  After  the  last  load  of  gravel  had 
been .  discharged,  some  paving  stones  were 
taken  upon  the  cars,  which  proceeded 
towards  New  York.  The  stones  were  thrown 
off  a  short  distance  above  Spuyten  Duyvil 
creek,  and  the  plaintiff  had  then,  as  was  tes- 
tified, no  further  duty  to  perform.  It  ap- 
peared, however,  that  some  of  the  workmen 
acted  as  brakemen  for  the  gravel  train  upon 
which  they  rode  home.  The  accident  oc- 
curred while  the  cars,  after  discharging  the 
gravel  and  stone,  were  on  their  way  to  New 
York  with  the  workmen  residing  there.  The 
court  decided  that  the  laborer  and  the  engi- 
neer of  the  train  through  whose  negligence 
the  accident  occurred  were  fellow  servants, 
and  in  so  holding  said:  ''But  the  main 
ground  relied  upon  to  distinguish  this  case 
from  those  previously  decided  is  that  at 
the  time  when  the  accident  occurred  the 
plaintiff  was  not  an  employee  of  the  com- 
pany, but  a  passenger  merely,  and  entitled 
to  protection  as  such.  By  the  arrangement 
between  him  and  the  defendants  he  was  to 
be  taken  home  to  the  city  upon  the  gravel 
train  at  night ;  and  he  insists  that  his  day's 
work  was  completed  when  the  last  load  of 
gravel  was  deposited,  and  that  he  was  un- 
der no  further  obligation  to  do  anything  for 
the  company;  that  carrying  him  home  was 
a  service  to  be  performed  by  the  company 
in  consideration  of  the  labor  previously 
done,  and  constituted  a  part  of  his  wages; 
and  that  it  was  entirely  optional  with  him 
to  avail  himself  of  this  service  or  not.  It 
is  not,  I  think,  entirely  clear  that  the  de- 
fendants would  not  have  had  a  right,  un- 
der their  agreement  with  the  plaintiff,  to 
insist  upon  his  returning  to  the  city  at 
night.  The  gravel  train  could  not  be  prop- 
erly managed  by  the  engineer  alone.  Men 
were  required  to  act  as  brakemen  in  case 
of  accident.  It  appears  that  some  of  the 
same  men  who  worked  in  the  gravel  pit  also 
manned  the  brakes.  A  portion  of  the  hands 
employed  lived  in  the  city,  and  the  defend- 
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ants  may  have  relied  upon  tbem  to  work 
the  brakes,  in  case  of  necessity,  upon  the 
return  of  the  train,  and  may  have  taken 
this  into  consideration  in  agreeing  to  bring 
them  home  at  night.  But,  conceding  that 
the  plaintiff  was  not  bound  to  return,  e\'en 
if  the  defendants  insisted  upon  it^  it  does 
not  follow  that  while  actually  returning  to 
the  city  with  the  train  he  was  not  the  serv- 
ant of  the  company.  If  he  was  a  mere 
passenger,  he  was  not  bound  to  do  anything 
to  facilitate  the  return  of  the  train.  If  an 
emergency  arose,  requiring  the  use  of  the 
brakes,  he  might  refuse  to  raise  his  hand. 
If  an  obstruction  was  met  with  upon  the 
track,  lie  might  fold  his  arms  until  the 
company  removed  it;  and  what  he  might  do 
in  this  respect,  every  other  hand  return- 
ing to  the  city  under  similar  circumstances 
might  also  do.  Such'  could  not,  I  think, 
have  been  the  true  relation  between  the  par- 
ties. The  plaintiff  was  employed  by  the  de- 
fendants as  a  day  laborer.  He  was  to  be 
taken  up  at  the  city  where  he  lived  in  the 
morning,  and  set  down  there  at  night;  and 
he  should,  I  think,  be  regarded  as  having 
been,  during  tlie  entire  interval,  the  servant 
of  the  company,  and  bound  as  such  to  ren- 
der aid  if  necessary  in  promoting  the  pas- 
sage of  the  train  both  to  and  from  the  city. 
This  is  decisive  of  the  case."  It  will  be 
seen  that  this  decision  rests  upon  the  theory 
that  until  the  train  returned  to  New  York 
the  relation  of  master  and  servant  contin- 
ued, and,  if  necessary,  the  servant  was 
bound  to  render  aid  in  promoting  the  pas- 
sage of  the  train  both  to  and  from  the  city. 
It  is  clear  in  the  case  at  bar  that  the  plain- 
tiff had  nothing  whatever  to  do  with  operat- 
ing the  cars  or  with  dispatching  them  on 
their  time  schedule.  For  that  reason  the 
case  cannot  be  held  to  be  in  point.  The 
case  of  Gillahannon  v.  Stony  Brook  R.  Corp. 
10  Gush.  228,  was  as  follows:  The  plaintiff 
was  a  common  laborer  employed  in  repair- 
ing l^e  defendants'  roadbed  at  a  place  sev- 
eral miles  from  his  residence.  Each  morn- 
ing and  evening  he  rode  with  other  labor- 
ers to  and  from  the  place  of  labor  on  the 
gravel  train  of  the  defendants.  This  was 
done  with  the  consent  of  the  company,  and 
for  mutual  convenience;  no  compensation 
being  paid,  directly  or  indirectly  by  the  la- 
borers, for  the  passage,  and  the  company 
being  under  no  contract  to  convey  the  labor- 
ers to  and  from  their  work.  The  plaintiff 
was  injured  by  reason  of  a  collision  between 
the  train  and  a  hand  car  through  the  negli- 
gence of  those  having  charge  of  the  train. 
It  was  held  that  plaintiff  could  not  re- 
cover. It  will  be  observ'ed  in  this  case  the 
company  was  under  no  contract  to  con- 
vey the  laborer  to  and  from  his  work,  and 
no  compensation  was  paid,  directly  or  indi- 
rectly, by  the  laborer  for  his  passage.  In 
Reaver  v.  Boston  d  M,  R,  Co,  14  Gray,  467, 
the  court  below  said:  "It  appeared  that 
the  plaintiff  was  employed  by  the  defend- 
ants to  work  as  a  carpenter  in  repairing 
fences  along  the  line  of  the  rocui,  in  repair- 
ing bridges,  making  switch  frames,  and 
other  similar  work;  that  he  commenoed  to 
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work  on  May  23,  1856,  at  the  rate  of  $1.50 
per  day;  that  he  lived  in  Lawrence,  and 
that  at  the  time  he  agreed  to  work  for  the 
defendants  at  the  above  rate  he  asked  the- 
agent  who  employed  him  if  he  could  be  per- 
mitted to  ride  to  his  place  of  work  with- 
out paying  fare,  and  was  told  that  he  could,, 
and  that  none  of  the  workmen  employed  by 
the  defendants  paid  fare;  that  he  worked 
for  the  defendants  from  May  23  till  Sep- 
tember 11,  1856,  when  the  accident  hap- 
peneii  by  which  he  was  injured,  during  which 
time  he  was  paid  his  wages  monthly  at  the- 
rate  aforesaid,  and  rode  daily  to  and  from 
his  place  of  work  without  paying  fare;  an  A 
that  he  was  so  riding  at  the  time  he  sus- 
tained the  injury  for  which  he  sought  com- 
pensation in  this  action.  Upon  these  facts- 
I  was  of  opinion  and  ruled  that  the  plain- 
tiff could  'not  recover  for  injuries  sustained 
by  him,  occasioned  by  the  negligence  or 
carelessness  solely  of  another  servant  of  the- 
defendants,  employed  as  engineer  to  man- 
age and  run  their  locomotives."  The  su- 
preme court  affirmed  this  ruling.  In  this- 
case  the  company  was  under  no  contract 
to  convey  its  employee  to  the  place  where 
he  worked,  and  it  received  no  compensation^ 
directly  or  indirectly,  for  so  doing.  In  the 
case  of  Wright  v.  Northampton  &  H.  R.  Co. 
122  N.  C.  852,  29  S.  E.  100,  the  facts  were 
that  the  plaintiff  was  a  section  master  ii» 
the  employment  of  the  defendant,  and  slept 
sometimes  at  Gumberry,  the  northern  ter- 
minus of  the  road,  sometimes  at  Jackson,, 
the  southern  terminus,  and  sometimes  at 
Mowfield,  an  intermediate  station.  After 
his  day's  work  was  over  he  went  to  his- 
sleeping  place  on  a  hand  car  or  on  the  de* 
fendant's  train,  as  suited  his  convenience^ 
On  the  night  when  the  plaintiff  was  injured,, 
he  and  the  laborers  working  under  him, 
having  left  off  work  for  the  day,  with  » 
light  for  a  signal  on  the  side  of  the  rail- 
road, were  waiting  for  the  train  cm  its  way 
to  Gumberry.  All  were  taken  on;  the 
plaintiff  getting  on  the  engine,  and  the 
hands  cfa  the  flat  cars  loaded  with  logs.  No 
fares  at  any  time  were  received  or  expected 
from  the  plaintiff.  The  court  held  that  the 
plaintiff  was  not  a  passenger,  and  that  he 
was  a  fellow  servant  with  the  engineer,  cit- 
ing in  support  thereof  Oillshannon  v.  Stony- 
Brook  R.  Corp.  10  Gush.  228,  and  Seaver 
V.  Boston  d  M.  R.  Co.  14  Gray,  467,  also 
State  use  of  Ahell  v.  Western  Maryland' 
R.  Go.  63  Md.  433.  and  Tunney  v.  Midland 
R.  Co.  L.  R.  1  C.  V.  291.  In  the  last-men- 
tioned case  plaintiff  was  employed  as  a  la- 
borer to  assist  in  loading  what  is  called  a 
"pick-up  train"  with  materials  left  by  plate 
layers  and  others  upon  the  line.  One  of 
the  terms  of  his  engagement  was  that  he 
should  be  carried  by  the  train  from  Birm- 
ingham, where  he  resided,  and  whence  the 
train  started,  to  the  spot  at  which  his  wcHrk. 
for  the  day  was  to  be  done,  and  be  brought 
back  to  Birmingham  at  the  end  of  each  day. 
As  he  was  returning  to  Birmingham,  after 
his  day's  work  was  done,  the  train  in  which 
the  plaintiff  was,  through  the  negligence  of 
the  guard  who  had  charge  of  it,  came  into* 
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oollision  with  another  train,  and  the  plain- 
tiff was  injured.  It  was  held  that  inas- 
much as  the  plaintiff  was  being  carried, 
not  as  a  passenger,  but  in  the  course  of 
service,  there  was  nothing  to  take  the  case 
out  of  the  ordinary  rule  which  exempts  a 
master  from  responsibility  for  an  injury  to 
a  servant  through  the  negligence  of  a  fel- 
low servant  when  both  are  acting  in  pursu- 
ance of  a  common  employment.  In  this 
case  plaintiff  was  employed  in  connection 
with  a  particular  train,  and  was  to  travel 
upon  it  in  performance  of  his  contract. 

The  case  of  State  use  of  Abell  v.  Western 
Maryland  R.  Co.  63  Md.  433,  supports  the 
contention  of  the  respondent  in  this  case. 
In  that  case  the  court  says:  "Abell  [plain- 
tiff] was  employed  as  a  regular  brakeman 
on  a  passenger  train  that  left  Union  Bridge 
every  morning,  except  Sundays,  for  Balti- 
more city,  and  returned  to  Union  Bridge 
ever}'  afternoon,  Sundays  excepted.  Abell 
was  employed  and  paid  by  the  day,  and  was 
liable  to  be  discharged  at  any  time.  Union 
Bridge  was  at  one  end  of  his  route,  and  Bal- 
timore city  at  the  other.  When  the  train 
reached  Union  Bridge  on  Saturday  evening, 
it  remained  there  until  Monday  morning, 
and  Abell  was  expected  to  be  at  Union 
Bridge  from  Saturday  evening  until  Mon- 
day morning,  unless  he  had  permission  to 
leave.  Abell's  family  lived  in  Baltimore, 
and  he  had  permission  from  the  conductor 
to  go  to  Baltimore  on  Sunday,  2d  of  Sep- 
tember. 1S83,  and,  while  traveling  to  Balti- 
more from  Union  Bridge  on  a  4.rain  of  the 
appellee,  was  killed  by  a  collision.  The 
conductor  of  the  train  upon  which  Abell 
acted  as  brakeman  had  a  regular  pass  for 
himself  and  all  his  crew  to  go  to  Balti- 
more on  the  train  upon  which  Abell  was 
killed.  Abell,  as  one  of  the  crew,  was  trav- 
eling on  this  pass,  and  paying  no  fare,  at 
the  time  he  was  killed.  The  deceased  was 
not  paid  for  the  Sundays,  unless  he  was  re- 
quired for  duty.  He  was  not  required  for 
duty  on  Sunday,  September  2,  1883,  the  day 
lie  was  killed.  The  first  question  with 
which  we  have  to  deal  is  the  inquiry  wheth- 
er on  Sunday,  September  2,  1883,  Abell  was 
in  the  employmentof  the  railroad  company,  in 
such  a  manner  that  the  company  is  entitled 
to  claim  the  benefit  of  l^e  nile  that  would 
exempt  it  from  liability  for  the  n^ligence 
of  its  other  employees.  A  case  very  simi- 
lar to  the  one  before  us  has  already  been 
decided  by  this  court.  In  the  case  of  Bal- 
timore d  0.  R.  Co.  V.  State  use  of  Trainor, 
33  Md.  542,  Trainor  was  employed  and  paid 
by  the  day.  At  six  o'clock  p.  M.  his  day's 
work  ended ;  and  on  a  day  that  he  had  been 
at  work,  but  had  finished  his  day  and  laid 
aside  his  tools,  and  was  on  his  way  home, 
and  not  on  that  portion  of  the  track  upon 
which  he  worked,  the  injury  occurred.  He 
had  expected  to  resume  his  work  the  next 
morning.  With  these  facts  before  it,  this 
court  decided  that  at  the  time  of  the  in- 
jury he  could  not  be  considered  in  the  em- 
ployment of  the  company.  The  decision  in 
7Vainor'8  Case  proceeds  upon  the  assump- 
tion that  he  was  not  at  the  time  of  the 
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injury  acting  in  the  service  of  the  com- 
pany; that  his  day's  labor  was  over  for  the 
day;  and,  although  he  expected  to  resume 
work  again  on  the  next  day,  that  when  his 
day's  work  was  over  he  occupied  towards 
the  company  the  position  of  a  stranger,  and 
was  entitled  to  all  the  privileges  he  would 
have  had  if  he  had  not  been  an  employee. 
The  facts  in  this  case  are  stronger  than 
those  in  Trainor' s  Case.  The  deceased  had 
finished  his  week's  work  on  Saturday  even- 
ing, expecting  to  resume  it  on  Monday.  He 
had  been  expressly  relieved  from  all  serv- 
ice to  the  company  until  Monday,  and  was 
given  permission  to  go  to  Baltimore.  He- 
could  call  the  Sunday  on  whith  he  was 
killed  entirely  his  own  day,  and  employ  him- 
self in  it  as  he  pleased,  and  he  therefore 
could  not  be  considered  on  that  day  as  act- 
ing in  the  service  of  the  company." 

The  case  of  Vick  v.  New  York  C.  d  E^ 
R.  R.  Co.  95  N.  Y.  267,  47  Am.  Rep.  36, 
was  as  follows:  "The  evidence  shows  that 
he  [plaintiff]  had  been  in  the  employment 
of  the  defendant,  as  a  foreman  in  its  tin 
shops  at  Rochester,  prior  to  December,  1876. 
The  defendant  at  that  time  removed  its 
shops  from  Rochester  to  Buffalo,  but  before 
their  removal  the  deceased  had  left  defend- 
ant's employment.  Many  of  the  employees 
in  the  tin  shop  at  Rochester  continued  in 
the  employ  of  the  defendant  after  it  had 
removed  its  shops  to  Buffalo,  but  still  re- 
sided at  Rochester.  By  an  arrangement 
made  between  them  and  the  defendant,  they 
were  to  be  taken  to  Buffalo  on  Monday 
morning,  and  brought  back  Saturday  even- 
ing, of  every  week,  in  the  defendant's  car. 
Sometimes  they  were  carried  in  a  baggage 
car,  sometimes  in  a  passenger  car,  and  after- 
ward in  a  passenger  car  called  a  shop  car, 
in  which  other  persons,  wh»  paid  fares,, 
were  permitted  to  ride.  No  fkre  was  re- 
quired of  the  men  thus  employed  and  trans- 
ported, but  by  agreement  a  deduction  wa& 
made  from  their  wages,  at  an  amount  fixed 
per  hour,  being  the  same  as  when  at  work, 
for  the  time  they  were  upon  the  train;  their 
wages  beginning  when  they  reached  the 
shops  at  Buffalo,  and  ending  when  they  left 
them.  In  the  month  of  January,  1877,  the 
deceased  applied  for  his  former  position  as 
foreman,  and  was  employed  accordingly  by 
the  defendant.  He  asked  if  he  could  ga 
with  the  rest  of  the  men.  and  he  was  told 
he  would  be  passed  with  the  rest  of  the  men 
in  the  defendant's  shop  car.  Upon  these 
terms  he  again  commenced  working  for  the 
defendant  as  foreman  in  the  tin  shop  at 
Buffalo.  The  only  pass  given  was  one  to 
the  master  mechanic,  Mr.  Gould,  under 
which  all  the  men  who  lived  at  Rochester 
and  worked  in  the  shops  at  Buffalo  traveled. 
There  was  no  evidence  upon  the  trial  show- 
ing that  the  deceased  ever  saw  the  pass, 
or  that  he  was  acquainted  with  i1^  contents. 
He  was  paid  for  his  work  in  accordance 
with  the  arranjrement  already  stated.  It 
appears  that  the  contract  for  his  employ- 
ment in  the  tin  shops,  and  for  travelin<j  h^- 
tween  Rochester  and  Buffalo  while  engaged 
in  his  work,  was  one  and  the  same  contract^ 
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made  at  the  same  time,  and  the  whole  must 
be  taken  together  as  an  entire  agreement. 
The  essence  of  the  contract  was  that  the 
deceased  should  work  for  the  defendant  aa 
foreman  of  the  tin  shop,  and  in  considera- 
tion thereof  it  should  pay  him  a  price  fixed 
per  hour,  and  should  transport  him  from  his 
residence  to  the  place  where  the  work  was 
to  be  done,  and  back  again,  upon  its  rail- 
road, without  charge.  At  the  time  of  the 
accident  the  decea^d  was  in  the  shop  car 
of  the  defendant,  on  his  way  to  the  place 
where  he  was  to  perform  services.  As  his 
transportation  was  a  part  of  the  contract, 
he  was  there  by  virtue  thereof  as  an  em- 
ployee. His  services  had  then  commenced 
under  the  contract.  He  paid  no  fare,  as 
an  ordinary  passenger  would  have  done,  but 
was  being  transported  under  the  pass  re- 
ferred to.  Under  these  circumstances,  the 
deceased  was  at  the  time  of  the  accident 
in  the  car  under  the  terms  of  the  contract 
made  for  the  rendition  of  his  services,  and 
not  as  a  passenger.  It  was  essential  that 
he  should  be  in  the  car  at  the  time  and 
place  of  the  accident,  to  enable  him  to  per- 
form the  contract  of  service  into  which  he 
had  entered.  But  for  this  he  would  not 
have  been  there  at  the  time,  and  his  travel- 
ing on  this  occasion  was  in  the  capacity  of 
an  employee,  and  not  as  a  passenger.  If 
two  separate  contracts  had  been  intended  to 
have  been  made,  one  for  the  services  of  the 
deceased  and  the  other  for  his  transporta- 
tion, it  is  fair  to  assume  that  the  amount 
allowed  for  his  wages  would  have  been  in- 
creased sufficiently  to  pay  his  fare  as  a 
passenger.  Clearly,  such  could  not  have 
been  the  intention,  as  the  contract  made 
was  a  single  one,  which  related  only  to  the 
services  of  the  deceased  and  the  compensa- 
tion he  was  to  receive  for  the  sama  It  was 
part  of  this  contract  of  service  that  he  was 
to  be  carried  to  and  from  the  place  of  his 
work  every  week  on  the  defendant's  rail- 
road, and  on  a  train  which  was  usually  pro- 
vided for  that  purpose.  The  right  to  go 
and  return  being  inseparable  from  the  con- 
tract to  do  the  work,  it  is  not  obvious  that 
any  valid  ground  exists  for  claiming  that 
the  deceased  was  a  passenger  and  paid  his 
own  fare.  As  to  the  position  that,  because 
his  hours  of  labor  had  not  conunenced  at 
the  time  of  the  accident,  the  deceased  was 
to  be  regarded  as  a  passenger,  it  is  a  com- 
plete answer  to  say  that  his  conveyance  to 
and  from  his  work  was  incident  to  his  em- 
ployment, and  was  part  of  the  contract  of 
service  under  which  he  was  engaged.  This 
remark  will  also  apply  to  the  position  of 
the  respondent's  counsel  that  traveling  to 
the  shop  where  work  was  to  be  done  was 
not  the  beginning  of  service,  but  an  act 
done  to  obtain  the  service.  If  it  was  a  part 
of  the  contract,  then  obviously  it  cannot  be 
said  that  the  deceased  gave  a  portion  of  his 
wages  as  the  price  of  transportation,  inde- 
pendent of  his  contract.  He  was  as  much 
under  the  control  of  the  defendant  when 
traveling  as  any  other  employee  who  was 
transported  by  virtue  of  a  contract  with  the 
company  for  his  services,  which  contract 
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provided  for  the  right  to  go  and  come  upon 
the  defendant's  cars  to  and  from  the  place 
where  he  was  required  to  work.  Although 
he  had  no  particular  duty  to  discharge 
while  traveling,  yet  the  traveling  of  the 
deceased  was  not  as  a  passenger,  but  as  an 
employee  under  the  contract  of  service  be- 
tween him  and  the  defendant."  In  this 
case  the  court  expressly  held  that  the  prin- 
ciple announced  in  O'Donnell  v.  Allegheny 
Valley  R,  Co.  59  Pa.  239,  98  Am.  Dec.  336, 
hereafter  cited,  was  not  sound  law.  In  the 
Vick  Case  the  court  held  that  the  plaintiff, 
when  traveling  under  his  contract,  was  as 
much  under  the  control  of  the  defendant 
as  any  other  employee.  It  will  be  observed, 
also,  that  the  plaintiff  was  to  travel  usually 
on  a  train  provided  for  that  purpose;  thit 
it  was  essential  that  the  plaintiff  should 
be  in  the  car  at  the  time  and  place  of  the 
accident,  to  enable  him  to  perform  the  con- 
tract of  service  into  which  he  had  entered. 
It  was  not  essential  in  the  case  at  bar  that 
the  plaintiff  should  be  in  the  particular  car 
he  was  in  when  the  accident  occurred.  He 
was  not  under  the  necessity  of  riding  in 
any  car  in  order  to  perform  his  contract 
of  track-laying.  He  might  have  walked  to 
his  place  of  labor  and  home,  had  he  seen 
fit,  without  violating  any  of  the  terms  of 
his  contract. 

The  respondent  cites  several  cases  in  sup- 
port of  his  contention  that  when  the  injury 
occurred  he  was  not  acting  in  the  service 
of  the  appellant.  We  will  now  consider 
them.  The  case  of  Baird  v.  Pettit,  70  Pa. 
477,  was  as  follows:  The  plaintiff  was  em- 
ployed as  draftsman  in  the  defendant's  lo- 
comotive works.  A  carpenter  employed  in 
"jobbing"  for  defendant  in  any  part  of  the 
works  was,  by  the  direction  of  the  defend- 
ant, superintending  the  excavation  of  a  cel- 
lar under  the  building,  employing  and  pay- 
ing hands,  etc.  He  had  a  large  pile  of  dirt 
thrown  on  the  public  foot  walk.  The  plain- 
tiff, in  lea\dng  the  house  in  the  dark,  after 
ceasing  his  day's  work,  fell  over  the  dirt  and 
was  injured.  Held,  that  the  plaintiff  and 
carpenters  were  not  fellow  servants  in  the 
same  common  employment,  so  as  to  relieve 
the  defendants  from  liability  for  the  car- 
penter's negligence.  In  this  case  the  court 
said:  "The  relation  of  master  and  serv- 
ant did  not  exist  between  the  parties  when 
the  plaintiff  received  the  injury.  He  was 
not  then  in  the  service  of  the  defendant.  He 
had  quit  work  and  was  on  his  way  home. 
He  was  no  longer  subject  to  the  defendant's 
control,  or  bound  to  obey  his  orders.  As 
soon  as  he  left  the  building  he  was  his  own 
master.  He  was  then  no  more  in  the  de- 
fendant's service  than  any  other  citizen 
passing  along  the  street,  and  he  was  enti- 
tled to  the  same  rights  and  immunities." 
In  the  case  of  Gillenioater  v.  Mctdison  d  I. 
R.  Go.  5  Ind.  339,  61  Am.  Dec.  101,  the 
plaintiff  was  employed  to  frame  and  build 
a  bridge.  He  was  directed  by  defendant  to 
go  to  a  certain  station  to  help  load  some 
timbers.  He  was  traveling  free  of  fare  when 
injured  by  negligence  of  the  employees  who 
were   running    the    train.    Held,   that    he 
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-could  recover.  In  the  case  of  Fitzpairick 
T.  A'pw  Albany  d  8.  R,  Co.  7  Ind.  436,  plain- 
tiff was  employed  by  defendant  as  laborer 
to  ballast  road.  Defendajit  agreed  to  trans- 
port him  to  and  from  his  home  to  where 
he  should  be  working.  While  being  so  car- 
ried he  w^as  injured  by  negligence  of  the 
engineer  operating  the  train.  Held,  that 
the  defendant  was  liable.  Among  other 
•things,  the  court  said:  '^He  was  not,  it 
is  true,  a  mere  passenger;  .  .  .  but, 
under  an  agreement  with  the  defendants, 
he  was  to  be  regularly  conveyed  to  and  from 
his  work.  This,  it  seems  to  us,  involves  an 
implied  engagement  that  they  would  con- 
vey him  as  safely  and  securely  as  if  he  had 
been  a  passenger  in  the  ordinary  sense  of 
the  term."  Upon  the  question  of  liability 
of  a  street-car  company  to  an  employee, 
working  as  track  repairer,  while  riding  up- 
on its  car,  the  supreme  court  of  Colorado, 
in  the  case  of  Denver  d  B.  P.  Rapid  Transit 
Co.  V.  Dwyer,  20  Colo.  132,  36  Pac.  1106, 
says:  *'He  was  in  the  defendant's  employ 
-at  the  time,  and  it  is  undisputed  that  it 
was  the  defendant's  custom  to  furnish  trans- 
portation to  such  employees  to  and  from 
their  work,  and  that  upon  this  occasion, 
the  hand  car  being  out  of  order,  the  fore- 
man substituted  transportation  by  the 
train.  Although  no  fare  was  collected  or 
^pected  from  the  plaintiff,  the  evidence 
shows  that  he  was  lawfully  upon  the  train." 
And  the  court  held  that  he  was  entitled  to 
recover  against  the  company  for  injuries  oc- 
<»sioned  by  the  negligence  of  the  engineer 
in  managing  the  train.  In  the  case  of  Ros- 
^enhaum  v.  jSf*.  Paul  d  D.  R.  Co.  38  Minn. 
173,  36  aSr.  W.  447,  the  supreme  court  of 
Minnesota  held  that  a  man  working  as  a 
grader  in  ballasting  the  track  could  recover 
for  injury  sustained  when  riding  on  the 
train  of  defendant  without  having  paid  any 
fare,  and  at  a  time  when  he  might  be  con- 
sidered an  employee,  although  not  actually 
working  at  that  time ;  it  appearing  that  the 
company  was  in  the  habit  of  carrying  these 
workmen  to  and  from  their  work.  In  Stu- 
-6er  V.  Louiainlle  d  N.  R.  Co.  102  Fed.  421, 
plain  tin*,  who  was  a  skilled  machinist,  and 
employed  by  defendant  to  keep  its  pumps, 
tanks,  wells,  etc.,  in  good  working  order, 
while  riding  on  one  of  defendant's  engines 
to  roach  a  point  where  his  duties  called  him 
was  injur ^  by  the  engineer's  negligently 
Tunning  the  engine  into  a  freight  train. 
Held,  that  plaintiff  and  the  engineer  were 
not  felloiw  servants  in  such  sense  as  to  pre- 
vent recovery  by  plaintiff  for  the  damages 
sustained.  The  case  of  O'Donnell  v.  Alle- 
gheny Valley  R.  Co.  69  Pa.  239,  98  Am. 
Bee.  336,  is  in  point  if  the  contract  was  as 
-claimed  by  respondent.  In  that  case  the 
railroad  company  hired  O'Donnell  to  do  car- 
penter work  upon  a  bridge  15  miles  from 
where  he  lived.  The  company  agreed  to 
pay  him  a  certain  price  per  day,  and  trans- 
port him  on  its  trains  to  and  from  his  place 
of  work  free  of  charee.  One  day,  after 
O'Donnell  had  finished  nis  day's  work  and 
was  riding  home  on  the  train,  a  wreck  oc- 1 
•curred,  and  he  was  badly  injured.     The  sn-   transportation  to  and  from  his  work  on  the 
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preme  court  of  Pennsylvania  held  that  he 
was  not  a  servant  of  the  railroad  company 
when  hurt,  but  was  a  passenger  for  hire. 
Among  other  things,  the  court  said: 
"O'Donnell  traveled,  not  as  a  part  of  his 
employment  as  a  carpenter  at  the  bridge, 
but  as  a  passenger  from  and  to  his  home. 
He  was  not  hired  to  pursue  his  business  on 
the  train,  but  was  carried  in  consideration 
of  a  reduction  in  the  price  of  his  wages. 
When  hia  day's  .work  was  performed  he  was 
no  longer  in  the  service  of  the  company, 
but  was  free  to  go  or  to  stay,  and  when  he 
traveled,  in  effect,  paid  his  fare  out  of  his 
wages." 

We  think  that  when  the  respondent  had 
ceased  his  day's  work  at  track-laying  he  was 
not  in  the  employ  or  under  the  control  of 
the  appellant  until  he  again  resumed  track- 
laying  under  the  superintendency  of  Linder, 
the  foreman  of  the  track  gang.  Linder  cer- 
tainly had  no  control  over  the  respondent 
while  going  to  and  from  his  work,  and  the 
respondent  was  not  under  any  obligation  to 
go  to  and  from  his  work  of  track-laying  on 
the  cars  of  the  appellant.  At  6  o'clock  his 
day's  work  ended.  He  had  no  rights  and 
no  privileges  on  that  car,  other  than  or 
different  from  those  of  any  other  passenger. 
He  was  not  required  to  perform  services  on 
the  car.  He  was  under  the  control  of  the 
conductor  of  the  car,  and  not  of  his  own 
foreman,  just  as  any  other  passenger  on  the 
car.  As  was  said  by  the  court  in  Hutchinson 
V.  York,  N.  d  B.  R.  Co.  6  Eng.  Ry.  &  Canal 
Cas.  680,  cited  in  State  use  of  Abelly,  West- 
ern Maryland  R.  Co.  63  Md.  433,  "We  donot 
think  a  master  is  exempt  from  responsibil- 
ity to  his  servant  for  an  injury  occasioned 
to  him  by  the  act  of  another  servant,  where 
the  servant  injured  was  not  at  the  time  of 
tlie  injury  acting  in  the  service  of  his  mas- 
ter. In  such  a  case  the  servant  is  substan- 
tially a  stranger,  and  entitled  to  all  the 
privileges  he  would  have  had  if  he  had  not 
been  a  servant."  Holding  as  we  do  that  at 
the  time  of  the  accident  Sie  respondent  was 
not  a  servant  of  the  appellant,  it  is  unnec- 
essary for  us  to  consider  further  the  doc- 
trine of  fellow  servants.  And  this  disposes 
of  the  first,  fourth,  and  sixth  assignments 
of  error,  because,  where  two  cars  meet  in 
a  head-end  collision  on  a  single-track  rail- 
way, ther^  must  be  negligence  somewhere, 
by  somebody  or  other.  That  negligence,  in 
the  absence  of  other  showing,  must  be  as- 
sumed to  have  been  primarily  the  negligence 
of  the  defendant's  employees  in  charge  of 
the  cars,  who  caused  or  allowed  them  to 
come  into  collision.  It  being  primarily  the 
negligence  of  those  employees,  it  is  imputa- 
ble to  their  employer,  and  that  employer 
is  in  law  responsible  for  its  consequences. 

The  plaintiff,  in  his  complaint,  alleged 
that  the  defendant  hired  the  plaintiff  to 
work  as  a  laborer  on  its  roads,  agreeing  to 
pay  him  therefor  the  sum  of  $1.60  per  day, 
and  transportation  to  and  from  his  work 
on  the  cars  of  the  defendant.  The  defend- 
ant denied  that  it  agreed  to  pay  the  plain- 
tiff therefor  the  sum  of  $1.50  per  day,  and 
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cars  of  the  defendant;  and  the  defendant 
denied  that  it  then  or  at  any  other  time 
agreed  to  pay  or  furnish  to  the  plaintiff 
transportation  to  and  from  his  work  on  the 
cars  of  the  defendant,  or  transportation  at 
all  on  its  cars,  or  on  its  road  or  roads. 
When  the  plaintiff  offered  his  evidence  as 
to  his  transportation,  and  the  tickets  in 
connection  therewith,  under  the  denial  of 
the  defendant,  it  was  competent  for  it  to 
offer  in  evidence  any  material  matter  to  de- 
feat the  alleged  contract  or  to  show  a  dif- 
ferent contract.  The  fourth  separate  an- 
swer to  the  complaint,  and  as  new  matter 
constituting  third  affirmative  defense,  to 
which  a  demurrer  by  the  plaintiff  was  sus- 
tained, and  the  same  plea  as  finally  amend- 
ed, and  to  which  a  reply  was  filed,  was  an 
attempt  on  the  part  of  the  defendant  to 
plead  its  version  of  the  alleged  contract. 
It  added  nothing  to  the  denial  already 
made.  This  defense  cannot  be  construed  as 
doing  more  than  the  denial.  Puget  Sound 
Iron  Co.  V.  Worthington,  2  Wash.  Terr. 
483,  7  Pac.  882,  880,  and  Williams  v.  Nine- 
mire  (filed  in  this  court  December  0,  1000), 
63  Pac.  534.  The  defendant,  on  the  cross- 
examination  of  the  plaintiff  and  in  its  tes- 
timony in  chief,  sought  to  show  that  the 
ticket  book  given  to  the  plaintiff  for  his 
transportation  to  and  from  his  work,  and 
on  which  he  was  being  carried  at  the  time 
of  the  accident,  contained  the  following  con- 
dition: "In  •consideration  of  this  pass,  1 
hereby  agree  to  assume,  and  do  assiune,  all 
risks  of  accidents,  damages,  and  loss  sus- 
tained by  me  while  using  it,  and  expressly 
agree  with  the  Seattle  Traction  Company 
that  it  shall  not  be  liable,  under  any  cir- 
cumstances, whether  by  reason  of  negligence 
of  its  agents  or  otherwise,  for  any  injury 
or  loss  to  me  as  aforesaid."  And  it  offered 
further  to  show  that  the  plaintiff,  when  the 
book  was  delivered  to  him,  was  told  by  the 
secretary  of  the  company  to  sign  it  on  a 
line  at  the  foot  of  tne  condition  intended 
for  his  signature,  and  that  the  plaintiff  did 
sign  his  name  as  directed,  and  that  the 
book  of  tickets  was,  after  it  was  signed  by 
the  plaintiff,  signed  by  the  secretary,  and 
that  the  ticket  book  so  signed  was  the  one 
plaintiff  was  using  at  the  time  of  the  ac- 
cident, and  that  this  book  contained  100 
sin£rle-fare  tickets.  All  this  testimony  was 
excluded  on  the  ground  that  it  was  immate- 
rial, and  in  various  ways  the  defendant  has 
saved  exceptions  to  the  rulings  of  the  court 
as  they  were  made  during  ue  progress  of 
the  trial,  excluding  this  evidence.  Was  this 
evidence  material,  under  either  the  denials 
or  the  affirmative  answer  of  the  defendant? 
The  defendant  sought  by  this  evidence  to 
show  that  the  plaintiff,  under  his  contract 
with  the  defendant,  and  in  consideration 
that  the  defendant  would  employ  and  pay 
the  plaintiff  $1.50  a  day  for  track-laying, 
agreed  to  accept  from  the  defendant  trans- 
portation on  the  cars  of  the  defendant  to 
and  from  his  work,  on  employees'  tickets 
limiting  the  liability  of  the  defendant.  Was 
this  contract  against  public  policy?  In  the 
case  at  bar  the  plaintiff  was  traveling  on 
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the  carrier's  line,  not  as  an  ordinary  pas- 
senger, but  incidentally  to  his  service  as 
an  employee.  The  carrier  was  not  required 
by  law  or  duty  to  give  the  plaintiff  work 
as  a  track  layer,  and,  when  he  sought  to 
obtain  such  work,  it  seems  to  us  that  he 
had  a  perfect  right  to  contract  as  an  inci- 
dent to  the  principal  contract^  that  he 
should  be  carried  by  the  defendant  over  its 
lines  to  and  from  his  work,  subject  to  the- 
condition  that  the  plaintiff  would  assume, 
while  being  so  transported,  all  risk  of  ac> 
cidents,  et^.,  contained  in  the  conditions 
which  the  defendant  sought  to  prove.  The- 
plaintiff  was  not  bound  to  enter  or  remain- 
in  the  defendant's  employ.  Both  parties 
were  free,  the  one  owing  no  duty,  the  other 
being  under  no  obligation  to  travel  on  the 
defendant's  line  otherwise  than  as  an  ordi- 
nary passenger,  paying  fare,  and  entitled 
to  full  redress  for  injury  through  negli- 
gence. 

The  cases  of  New  York  C.  R,  Co.  v.  Lock- 
wood,  17  Wall.  367,  21  L.  ed.  627,  and 
Grand  Trunk  R.  Co.  v.  Stevena,  96  U.  S. 
656,  24  L.  ed.  536,  have  been  review^  by 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Baltimore  d  0.  8.  W.  R.  Co.  v. 
Voigt,  176  U.  S.  498,  44  L.  ed.  660,  20  Sup. 
Ct.  Rep.  385.  In  that  case  the  railway  com- 
pany, oeing  engaged  as  common  carrier  in 
the  business  of  transporting  passengers  and 
freight  for  hire,  entered  into  a  contract  in 
writing  with  an  express  company  authorized 
by  law  to  do,  and  actually  doing,  the  busi- 
ness known  as  "express  business,"  by  which 
contract  the  railroad  company  agreed,  solely 
upon  the  consideration  and  terms  hereinaft- 
er mentioned,  to  furnish  for  the  exclusive 
use  of  such  express  company,  in  the  conduct 
of  its  said  express  business  over  said  rail- 
way company's  lines,  certain  privileges,  fa- 
cilities, and  express  cars,  to  be  used  and  em- 
ployed exclusively  by  said  express  company 
in  the  conduct  of  such  express  business,, 
and  to  transport  said  cars  and  contents, 
consisting  of  express  matter,  in  its  fast  pas- 
senger trains,  together  with  one  or  more 
persons  in  charge  of  said  express  matter,, 
known  as  "express  messengers,"  for  that 
purpose  to  be  allowed  to  ride  in  said  ex- 
press cars;  to  transport  such  express  mes- 
sengers, for  the  purposes  and  under  the  cir- 
cumstances aforesaid,  free  of  charge.  And 
by  said  contract  it  was  agreed  on  the  part 
of  said  express  company  to  pay  said  rail- 
road company  for  such  privileges  and  facili- 
ties, and  for  the  furnishing  and  use  of  said 
express  car  or  cars,  and  for  such  transpor- 
tation thereof,  a  compensation  named  in 
said  contract;  and  by  which  contract  it 
was  further  agreed  by  the  express  company 
to  protect  the  railroad  company  and  hold  it 
harmless  from  all  liability  it  might  be  un- 
der to  employees  of  the  express  company 
for  any  injuries  sustained  by  them  while 
being  so  transported  by  said  railroad  com- 
pany, whether  the  injuries  were  caused  by 
negligence  of  the  railroad  company  or  ite 
employees,  or  otherwise.  Voigt  made  ap- 
plication to  said  express  company,  in  writ> 
ing,  to  be  employed  by  it  as  express  messen- 


1900. 


Peterson  v.  Seattle  Tuaction  Co. 


595 


ger  ^n  the  railroad  company,  b^ween  which 
and  such  express  company  a  contract  as 
aforesaid  existed;  and  such  applicant,  pur- 
suant to  his  application,  was  employed  by 
the  express  company  under  a  contract  in 
writing,  signed  by  him  and  it,  whereby  it 
was  agreed  between  him  and  the  express 
company  that  he  did  assume  the  risk  of  all 
accident  or  injury  he  might  sustain  in  the 
course  of  said  employment^  whether  occa- 
sioned by  negligence  or  otherwise,  and  did 
undertake  and  agree  to  indenmify  and  hold 
harmless  said  express  company  from  any 
and  all  claims  that  might  be  made  against 
it,  arising  out  of  any  claim  or  recovery  on 
his  part  for  any  damages  sustained  by  him 
by  reason  of  any  injury,  whether  such  dam- 
age resulted  from  negligence  or  otherwise, 
and  to  pay  said  express  company,  on  de- 
mand, any  sum  which  it  might  be  com- 
pelled to  pay  in  consequence  of  any  such 
claim,  and  to  execute  and  deliver  to  said 
railroad  company  a  good  and  sufficient  re- 
lease, under  his  hand  and  seal,  of  all  claims 
and  demands  and  causes  of  action  arising 
out  of,  or  in  any  manner  connected  with, 
said  employment,  and  expressly  ratified  the 
agreement  aforesaid  between  said  express 
company  and  said  railroad  company.  Held, 
that  Voigt,  occupying  an  express  car  as  a 
messenger  in  charge  of  express  matter,  in 
pursuance  of  the  contract  between  the  com- 
panies., was  not  a  passenger,  within  the 
meaning  of  the  case  of  Neto  York  C.  R.  Co. 
V.  Lockwood,  17  Wall.  357,  21  L.  ed.  627; 
that  he  was  not  constrained  to  enter  into 
the  contract  whereby  the  railroad  company 
was  exonerated  from  liability  to  him,  but 
entered  into  the  same  freely  and  volunta- 
rily, and  obtained  the  benefit  of  it  by  se- 
curing his  appointment  as  such  messenger; 
and  that  such  a  contract  did  not  contra- 
vene public  policy.  In  the  Voigt  Case  the 
Supreme  Court,  in  speaking  of  the  decision 
of  the  court  in  Netc  York  C.  R.  Co,  v.  Lock- 
wood  and  Orand  Trunk  R.  Co.  v.  Stevens, 
says:  *'The  principles  declared  in  those 
cases  are  salutary,  and  we  have  no  disposi- 
tion to  depart  from  them.  At  the  same 
time  it  must  not  be  forgotten  that  the  right 
of  private  contract  is  no  small  part  of  the 
liberty  of  the  citizen,  and  that  the  usual 
and  most  important  function  of  courts  of 
justice  is  rather  to  maintain  and  enforce 
contracts,  than  to  enable  parties  thereto  to 
escape  from  their  obligation  on  the  pretext 
of  public  policy,  unless  it  clearly  appear 
that  they  contravene  public  right  or  the 
public  welfare.  It  was  well  said  by  Sir 
George  Jessel,  M.  K.,  in  Printing  d  Numeri- 
cal Registering  Co.  v.  Sampson,  L.  R.  19 
Eq.  465:  'It  must  not  be  forgotten  that 
you  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as 
being  against  public  policy,  because,  if  there 
is  one  thing  which,  more  than  another,  pub- 
lic policy  requires,  it  is  that  men  of  full  aQ;e 
and  competent  understanding  shall  have  the 
utmost  libei*ty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely  and  vol- 
untarily, shall  be  held  sacred  and  shall  be 
enforced  by  courts  of  justice.  Therefore 
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you  have  this  paramount  public  policy  to 
consider, — that  you  are  not  lightly  to  in- 
terfere with  this  freedom  of  contract.' "  In 
the  Voigt  Case  it  was  held  that  the  messen- 
ger was  not  constrained  to  enter  into  the 
contract  whereby  the  railroad  company  was 
exonerated  from  liability  to  him,  but  en- 
tered into  the  same  freely  and  voluntarily, 
and  obtained  the  benefit  of  it,  by  securing 
his  appointment  as  such  messenger.  So  in 
the  case  at  bar  the  plaintiff  was  not  con- 
strained to  enter  into  the  contract  whereby 
the  street-car  company  was  exonerated,  but 
by  entering  into  it  he  obtained  employment 
as  a  track  layer.  There  is  no  difference  in 
principle  between  the  two  cases.  This  court 
m  the  case  of  Muldoon  v.  Seattle  City  R. 
Co.  7  Wash.  628,  22  L.  R.  A.  794,  35  Pac. 
422,  says:  "The  very  idea  of  a  public  or 
common  carrier,  with  its  features  <^  monop- 
oly and  right  of  eminent  domain,  bears  with 
it,  to  the  modern  mind,  the  duty  of  con- 
veying passengers  with  safety,  so  far  as  its 
own  acts  are  concerned,  upon  the  payment 
of  reasonable  compensation.  The  duty 
which  the  carrier  owes  to  the  public  and  to 
the  individual  is  to  perform  the  service 
safely  and  without  any  limiting  conditions; 
and  therefore  such  conditions,  when  the  im- 
position of  them  is  attempted,  violate  an 
implied  duty,  and  are  justly  held  void.  But 
when  the  intending  passenger  proposes  to 
the  carrier  that  it  do  something  for  him 
which  it  is  not,  under  any  conceivable  cir- 
cumstances, required  by  law  or  duty  to  do, 
viz.,  to  carry  him  without  any  compensa- 
tion whatever,  and  when  the  whole  matter 
is  at  the  option  of  either  party  to  agree  or 
not,  it  is  difficult  to  see  why  public  policy 
should  step  in  and  deny  the  right  of  the 
carrier  to  limit  its  chances  of  loss  in  the 
operation,  even  though  a  careless  servant 
cause  unintentional  injury  to  the  passen- 
ger." In  the  case  just  cited  the  same  prin- 
ciple is  laid  down  as  in  the  case  of  Balti- 
more d  0.  8.  W.  R.  Co.  V.  Voigt,  176  U.  S. 
498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep.  385. 
We  think  the  evidence  offered  was  admissi- 
ble, as  tending  to  show  a  contract  for  trans- 
portation different  from  that  allied  in  the 
complaint,  and  that  the  court  erred  in  re- 
fusing to  admit  the  same.  We  do  not 
mean,  however,  to  hold  that  the  mere  sign- 
ing of  the  condition,  imder  the  circumstan- 
ces under  which  it  was  signed,  is  conclusive 
on  the  plaintiff,  as  showing  that  the  con- 
tract of  transportation  was  as  claimed  by 
the  defendant.  The  allegations  of  the  com- 
plaint and  the  evidence  of  the  plaintiff  are 
to  the  effect  that  the  transportcition  was  to 
be  unconditional.  If  such  was  the  case, 
then  the  plaintiff  would  be  a  passenger  for 
hire,  and  entitled  to  all  his  rights  as  such. 
The  fact  that  the  plaintiff  was  employed 
by  the  day,  and  could  quit  at  any  time,  and 
that  he  received  from  time  to  time  ticket 
books  with  conditions  thereon  like  that  of- 
fered to  be  proved,  would  be  strong  cir- 
cumstances to  show  that  the  contract  for 
transportation  was  as  the  defendant  con- 
tends, but  it  is  not  conclusive.  It  must  be 
remembered  that  there  was  no  showing  or 
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offer  to  show  that  the  secretary  was  au- 
thorized to  enter  into  contracts  for  the  em- 
ployment of  track  layers,  or  that  he  was 
authorized  to  bring  about  a  modification  of 
the  contract  originally  made  by  Linder  with 
the  plaintiff,  and  that  at  the  time  Linder 
employed  the  plaintiff  nothing  was  said  to 
the  latter  about  his  transportation  having  a 
stipulation  attached  which  should  exempt 
the  company  from  liability.  All  these  facts 
and  the  circumstances  under  which  the 
plaintiff  signed  the  condition  were  for  the 
consideration  of  the  jury,  under  proper  in- 
structions, from  which  they  might  deter- 
mine whether  the  contract  of  transporta- 
tion was  unconditional,  as  claimed  by  the 
plaintiff,  or  was  conditional,  as  claimed  by 
the  defendant. 

Dahl,  an  acquaintance  of  the  plaintiff, 
testified  as  to  his  appearance  prior  to  the 
accident  as  having  been  that  of  "a  healthy- 
looking  man, — a  strong  laborer," — arid  as 
to  his  appearance  since,  as  looking  more 
thin  and  pale,  and  not  seeming  to  hear  as 
well  as  before,  and  being  more  quiet  in  man- 
ner. The  plaintiff's  wife  testified  as  to  his 
excited  condition  when  he  came  home  on  the 
evening  after  the  accident,  and  his  com- 
plaining that  night  of  pain  in  his  head  and 
back,  and  as  to  his  impaired  condition  in 
various  respects  from  that  time  onward. 
This  testimony  was  admitted  over  the  de- 
fendant's objection  and  exception.  It  is 
claimed  by  defendant  that  this  testimony 
falls  under  the  head  of  expert  and  opinion 
evidence,  and  as  the  witnesses  were  people 
of  ordinary  observation,  and  not  qualified 
as  experts,  they  should  not  have  been  al- 
lowed to  testify  to  the  facts  recited.  One 
was  the  wife  and  the  other  an  acquaintance 
of  the  plaintiff.  They  had  observed  his  ap- 
pearance and  conduct  before  and  after  the 
accident.  We  think  this  evidence  was  ad- 
missible. In  Hardy  v.  Merrill,  56  N.  H. 
227,  22  Am.  Eep.  441,  the  court  says: 
"Opinions  concerning  matters  of  daily  oc- 
currence and  open  to  common  observation 
are  received,  from  necessity.  Com.  v.  8tur- 
tivanty  117  Mass.  122,  19  Am.  Rep.  401. 
And  any  rule  which  excludes  testimony  of 
such  a  character,  and  fails  to  recognize  and 
submit  to  that  necessity,  tends  to  the  sup- 
pression of  truth  and  tiie  denial  of  justice. 
The  ground  upon  which  opinions  are  admit- 
ted in  such  cases  is  that,  from  the  very 
nature  of  the  subject  in  issue,  it  cannot  be 
stated  or  described  in  such  language  as  will 
enable  persons  not  eyewitnesses  to  form  an 
accurate  judgment  in  regard  to  it.  De 
Witt  V.  Barlij,  17  N,  Y.  340;  Bellows,  J., 
in  Taylor  v.  Grand  Trunk  R,  Co.  48  N.  H. 
304,  2  Am.  Kep.  229.  How  can  a  witness 
describe  the  weight  of  a  horse,  or  his 
strength,  or  his  value?  Will  any  descrip- 
tion of  the  wrinkles  of  the  face,  the  color 
of  the  hair,  the  tones  of  the  voice,  or  the 
elasticity  of  the  step,  convey  to  a  jury  any 
very  accurate  impression  as  to  the  age  of 
the  person  described?  And  so,  also,  in  the 
investigation  of  mental  and  psychological 
conditions,  because  it  is  impossible  to  con- 
vey to  the  mind  of  another  any  adequate 
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conception  of  the  truth  by  a  recital  of  visi- 
ble and  tangible  appearances,  because  you 
cannot,  from  the  nature  of  the  case,  de- 
scribe emotions,  sentiments,  and  affections, 
which  are  really  too  plain  to  admit  of  con- 
cealment, but  at  the  same  time  incapable 
of  description,  the  opinion  of  the  observer 
is  admissible,  from  the  necessity  of  the 
case,  and  witnesses  are  permitted  to  say  ol 
a  person,  'He  seemed  to  be  frightened,'  'He 
was  greatly  excited,'  *He  was  much  con- 
fused,' 'He  was  agitated,'  'He  was  pleased,' 
'He  was  angry.'  All  these  emotions  are  ex- 
pressed to  the  observer  by  appearances  of 
the  countenance,  the  eye,  and  the  general 
manner  and  bearing  of  the  individual, — ap- 
pearances which  are  plainly  enough  recog- 
nized by  a  person  of  good  judgment,  but 
which  he  can  no  otherwise  communicate 
than  by  an  expression  of  results  in  the 
shape  of  an  opinion."  See  also  Union  P.  22. 
Co.  V.  Oillandy  4  Wyo.  396,  34  Pac.  953. 

The  plaintiff  testified  that  he  had  worked 
as  a  deckhand  on  a  steamboat  for 
about  six  years  on  and  off  ending  three 
years  before  the  day  of  the  accident.  Since 
then  his  activities  had  been  confined  to  fish- 
ing in  the  summer  season  and  working  as 
a  track  hand  on  street  railways  during  the 
winters.  The  defendant  claims  that  as  the 
plaintiff  had  not  been  working  on  a  steam- 
boat for  three  years,  and  did  not  claim  to 
intend  returning  to  that  calling,  it  could 
not  fairly  be  regarded  as  his  occupation,  or 
as  one  of  his  occupations,  either  present  or 
prospective,  when  he  received  his  injuries; 
that  therefore  the  earnings  of  a  steamboat 
hand  at  that  time  testified  to  by  the  plain- 
tiff had  nothing  to  do  with  the  question  of 
how  much  his  physical  impairment  due  to 
his  injuries  might  deprive  him  of  earning. 
It  was  proper  to  show  what  wages  would 
be  open  to  the  plaintiff  in  a  business  he  un- 
derstood, and  which  he  would  have  the  right 
to  resume  were  it  not  for  the  injuries  which 
prevented  him  from  again  entering  that 
business.  This  disposes  of  the  third  as- 
signed error. 

For  error  of  the  court  in  rejecting  the 
testimony  hereinbefore  indicated,  the  judg- 
ment of  the  court  below  must  he,  and  the 
8ame  i8,  reversed,  and  this  cause  is  remand- 
ed for  a  new  trial  in  accordance  with  the 
views  herein  expressed. 

Anders  and  Fullerton,  JJ.,  concur. 

A  petition  for  rehearing  having  been 
granted,  W^hite,  J.,  on  June  24,  1901,  de- 
livered the  following  additional  opinion: 

The  opinion  in  this  case  was  filed 
December  27,  1900.  A  rehearing  was 
granted.  It  is  necessary  only  to  modify 
our  views  in  one  respect.  In  the  origi- 
nal opinion  we  said:  "The  carrier  was  not 
required  by  law  or  duty  to  give  the  plaintiff 
work  as  a  track  layer,  and  when  he  sought 
to  obtain  such  work,  it  seems  to  us  that 
he  had  a  perfect  right  to  contract,  as  an 
incident  to  the  principal  contract,  that  ha 
should  be  carried  by  the  defendant  over  its 
lines  to  and  from  bis  work,  subject  to  the 
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condition  that  the  plaintiH  would  assume, 
while  being  so  transported,  all  risk  of  ac- 
cidents, etc.,  contained  in  the  conditions 
which  the  defendant  sought  to  prove."  A 
more  critical  examination  of  the  pleadings 
in  this  case  satisfies  us  that  the  question 
whether  the  plaintiff  and  defendant  could 
so  contract  is  not  involved,  and  that  point 
may  still  be  considered  open  and  undecided. 
The  fourth  affirmative  defense,  in  substance, 
is  that,  if  the  plaintiff  was  traveling  on  one 
of  the  cars  of  the  defendant  at  Uie  time 
mentioned  la  said  complaint,  and  if  he  then 
received  any  such  injuries  as  are  therein 
alleged,  said  plaintiff  was  then  traveling  on 
one  of  the  defendant's  cars'  along  one  of  its 
lines  of  street  railway,  not  as  a  passenger 
paying  fare  for  transportation  of  himself 
on  aaid  car,  but  by  virtue  of  a  free  pass 
ticket,  which  the  defendant  had  theretofore 
furnished  him,  and  which  was  accepted  by 
the  plaintiff  under  an  agreement  that  he 
(the  plaintiff)  would  assume  all  risks  of 
damages  and  loss  sustained  by  him  while 
using  it,  and  that  the  plaintiff  expressly 
agreed  with  the  defendant  that  the  defend- 
ant should  not  be  liable  under  any  circum- 
stances, whether  by  reason  of  negligence  of 
its  agents  or  otherwise,  for  any  injury  or 
loss  to  the  plaintiff;  that  the  same  had  been 
furnished  by  the  defendant  to  the  plaintiff 
giatuitously,  without  any  consideration 
therefor,  and  not  in  pursuance  of  any  con- 
tract, express  or-  implied,  of  the  defendant 
with  the  plaintiff  to  furnish  the  same  to  him 
on  account  of  his  being  in  the  employ  of 
the  defendant,  and  the  same  was  so  fur- 
nished to  him,  not  as  a  compensation  or 
partial  compensation  for  any  work  or  labor 
performed,  or  to  be  performed,  but  solely 
as  a  donation  by  the  defendant  to  the  plain- 
tiff of  the  privilege  of  free  transportation. 
It  is  alleged  that  the  tickets  so  furnished 
on  which  the  plaintiff  was  traveling  were 
put  up  in  books,  on  the  back  of  which  the 
agreement  was  indorsed.  The  answer  also 
specifically  denied  that  the  defendant  agreed 
to  pay  the  plaintiff  the  sum  of  $1.50  per 
day  and  transportation  to  amd  from  his 
work  on  the  cars  of  the  defendant.  The 
evidence  rejected  was  offered  to  sustain  the 
facts  pleaded  in  the  fourth  affirmative  de- 
fense, and  we  think  it  was  admissible  for 
that  purpose,  under  the  rulings  of  this  court 
in  Muldoon  v.  Seattle  City  B.  Co,  7  Wash. 
628,  22  L.  R.  A.  794,  35  Pac.  422.  But  we 
expressly  hdld  that,  if  the  respondent's 
transportation  constituted  a  portion  of  the 
consideration  for  his  services,  he  became  a 
passenger  for  hire,  just  the  same  as  anybody 
else  who  parts  with  anything  of  value  for 
transportation;  but,  if  the  consideration 
for  his  services  is  independent  of  his  trans- 
portation, and  his  transportation  is  a  mere 
gratuity  bestowed  upon  him  by  his  employ- 
er, as  pleaded  in  the  fourth  separate  defense 
herein,  he  stands  like  anyone  else  travel- 
ing on  a  free  pass  so  conditioned,  notwith- 
standing his  employer  would  not  probably 
have  bestowed  the  transportation  if  the  re- 
cipient had  not  been  in  his  employ.  The 
original  opinion  is  modified  aa  herein  ex- 
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pressed,  the  judgment  of  the  court  below  is 
reversed,  and  this  cause  remanded  for  a 
new  trial.  • 

Fnllertonr,  Anders,  Mount,  and  Had* 
ley,  JJ.,  concur. 


ftenry  McALMOND,  Appt,, 


V. 


Robert  BEVIXGTON,  Defendant. 
T.  H.  CANN  et  al.  Garnishees. 


G.  W.  FEAZELL,  Claimant,  Reapt. 


( 


.Wash ) 


Money  deposited  by  a  third  person  with 
a  Jnstice  of  the  peace  as  ball  for  one 

who  has  been  committed  by  the  justice,  and 
which  l8  receipted  for  to  him,  is,  until  the 
contrary  is  shown,  presumed  to  belong  to  such 
third  person,  and  is  not  subject  to  garnish- 
ment for  the  prisoner's  debt  after  the  lat- 
ter's  discharge. 

(November  24,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  claimant  in  a  proceeding  to  reach 
funds  in  the  hands  of  defendants  Cann  and 
others  to  pay  a  debt  of  defendant  Bevington. 
Affirrned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morris  B.  Saohs  and  Jnllns  F. 
Hale,  for  appellant: 

Section  G877,  providing,  as  it  does,  that 
the  defendant  may  deposit  money  in  lieu  of 
bail,  money  deposited  in  accordance  with 
this  section,  no  matter  by  whom,  becomes  the 
money  of  the  defendant  by  whom,  or  for 
whom,  it  is  so  deposited;  that  is  to  say,  this 
money  in  this  case,  no  matter  whether  de- 
posited by  Bevington  or  by  Feazell,  being  de- 
posited in  accordance  with  this  section  of 
the  Code  which  gives  the  defendant  such 
right,  becomes  the  money  of  the  defendant, 
Robert  Bevington,  and  subject  and  liable 
to  be  garnished. 

Salter  V.  Weinery  6  Abb.  Pr.  191;  People 
ex  rel.  Gilbert  v.  Laidlaw,  102  N.  Y.  588,  7 
N.  E.  910. 

If  there  is  no  law  whiph  authorizes  a  com- 
mitting magistrate  or  a  justice  of  the  peace 
to  accept  money  in  lieu  of  a  recognizance  as 
bail,  then  the  claimant  herein  charged  with 
the  knowledge  of  the  law,  participated,  aided, 
and  abetted  the  garnishee  defendant,  Cann, 
who  was  the  committing  magistrate,  in  ob- 
taining the  illegal  release  from  custody  of  a 
person  charged  with  a  crime,  and  thus  vio- 
lated the  laws  of  this  state. 


Note. — As  to  garnishment  of  property  or 
money  in  custody  of  law,  see  authorities  in  this 
series  as  follows:  Tuck  v.  Manning  (Mass.) 
5  L.  R.  A.  666:  Curtis  v.  Ford  (Tex.)  10  L.  R.  A. 
529;  Dunsmoor  v.  Furstenfeldt  (Cal.)  12  L. 
R.  A.  50S,  and  note;  Ex  parte  Hum  (Ala.)  13 
L.  R.  A.  120;  Holker  v.  Hennessey  (Mo.)  39  L. 
R.  A.  165;  and  Allen  t.  Gerard  (R.  I.)  49  L. 
R.  A.  351. 
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The  depositor  is  partioeps  criminia,  hav- 
ing contributed  to  a  wrongful  discharge  and 
thus  assisted  in  obstructing  justice,  and  has 
no  right  to  recover  back  the  money. 
Bnuirt  V.  Cason,  60  111.  196.^ 
Mr.  Jolui  "W.  CajTSon  for  respondent 

White,  J.,  delivered  the  opinion  of  the 
court: 

On  the  28th  day  of  January,  1899,  Henry 
McAImond,  the  appellant,  who  was  the  plain- 
tiff in  the  garnishee  proceedings  in  the  court 
below,  recovered  a  judgment  in  the  superior 
court  of  King  county  in  cause  No.  20,125 — 
Hugh  Barhour,  Plaintiff,  against  E,  H.  Mo- 
Almond  et  al.,  Defendants —  against  Robert 
Bevington,  who  was  one  of  the  defendants  in 
the  action,  in  which  judgment  was  recovered 
for  the  sum  of  $500,  with  interest,  etc.  The 
said  judgment  remained  unsatisfied,  and  on 
the  21st  day  of  8eptember,  1890,  the  said 
Henry  McAImond  filed  in  said  court  and  in 
said  cause  in  which  judgment  was  recovered 
an  aflldavit  for  garnishment,  and  thereupon 
a  writ  of  garnishment  was  issued  out  of  said 
court  in  said  cause,  and  on  said  day  was  duly 
served  upon  J.  Dal  Roberts,  the  garnishee 
mentioned  in  the  affidavit;  and  on  the  22d 
day  of  September,  1899,  an  afl&davit  for  gar- 
nishment was  filed  in  said  cause,  and  on  said 
day  a  writ  of  garnishment  was  duly  issued 
therein,  and  was  duly  served  upon  said  T. 
n.  Cann,  the  garnishee  named  in  said  writ. 
Answers  were  duly  served  by  the  garnishees, 
J.  Dal  Roberts  and  T.  H.  Oann,  in  which 
said  answers  the  said  garnishees  deny  that 
at  the  time  of  the  services  of  the  writ  of 
garnishment  they  were  indebted  to  the  de- 
fendant Robert  Bevington  in  any  sum  what 
ever,  and  allege  that  at  that  time  no  effects 
of  any  kind,  nature,  or  description  whatso- 
ever were  in  their  possession  or  under  their 
control  belonging  to  the  said  defendant  Rob- 
ert Bevington;  and  further  alleging  that 
since  said  time  they  have  not  become  in- 
debted to  the  said  Robert  Bevington,  nor 
since  said  time  have  they  had  in  their  pos- 
session or  under  their  control  any  effects 
whatever  belonging  to  the  said  Robert  Bev- 
ington. Afterwards  the  judgment  creditor, 
Henry  McAImond,  the  appellant,  filed  and 
served  replies  to  said  answers,  alleging  that 
at  and  before  the  service  of  the  writ  of  gar- 
nishment herein  upon  said  garnishee,  to  wit, 
the  22d  day  of  September,  1890,  and  prior 
thereto,  and  ever  since  said  day,  said  gar- 
nishee T.  H.  Cann  was  indebted  to  said 
Robert  Bevington,  and  is  now  indebted  to 
said  Robert  Bevington,  in  the  sum  of  $1,- 
000,  being  the  amount  of  money  deposited 
with  the  said  garnishee  on  about  the  22d  day 
of  September,  1899,  as  cash  bail  for  said 
Robert  Bevington  in  the  case  of  the  state  of 
Washington  against  Robert  Bevington  and 
others,  defendants,  then  pending  in  the  jus- 
tice court,  Seattle  precinct.  King  county, 
Washington,  before  T.  H.  Cann,  justice  of 
the  peace;  that  since  the  service  of  the  writ 
of  garnishment  upon  said  garnishee  the  said 
justice  court,  by  an  order  duly  made  in  said 
court  in  said  cause  in  which  the  state  of 
Washington  was  plaintiff  and  Robert  Bev- 
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ington  and  others  were  defecdants,  being 
the  same  cause  in  which  the  said  sum  of 
$1,000  was  deposited  by  said  Robert  Beving- 
ton with  said  garnishee  as  cash  bail,  did 
dismiss  said  cause,  and  discharge  said  de- 
fendants therein.  These  replies  were  duly 
served  and  filed  on  or  about  the  27th  day  of 
September,  1899,  on  which  day  the  above- 
named  garnishee  defendant,  T.  H.  Cann,  de- 
posited with  the  clerk  of  the  superior  court 
of  Kin^  county,  Washington,  and  paid  into 
the  registry  of  said  court,  the  sum  of  $1,000 
in  response  to  the  garnishment  hereinbefore 
referred  to.  Afterwards,  on  the  3d  day  of 
October,  1899,  one  G.  W.  Feazell  filed  in 
said  cause  in  said  court  an  affidavit  styling 
himself  plaintiff  and  claimant,  in  which  af- 
fidavit the  said  Feazell  states  that  the  $1,- 
000  levied  upon  in  the  above-entitled  cause 
as  the  property  of  the  defendant  Robert 
Bevington  has  been  at  all  times  herein  men- 
tioned, and  now  is,  the  property  of  the 
daimant,  G.  W.  Feazell,  and  that  the  same 
is  of  value  of  $1,000,  and  that  said  claim- 
ant Feazell,  is  entitled  and  has  the  right  to 
the  immediate  possession  thereof.  The  affi- 
davit and  claim  of  said  Feazell  were  duly 
controverted  by  the  appellant.  A  jury  was 
in  open  court  waived  by  all  parties  to  the 
cause,  and  the  same  was,  on  the  13th  day 
of  November,  1899,  tried  before  the  court. 
Thereupon  the  court  made  and  filed  in  the 
cause  findings  of  fact  and  conclusions  of  law 
as  follows:  "(1)  I  find  that  on  the  28th 
day  of  January,  1899,  Henry  McAImond, 
plaintiff  herein,  recovered  a  judgment  in  the 
superior  court  against  Robert  Bevington  for 
the  sum  of  $500,  with  interest  thereon  at 
the  rate  of  7  per  cent,  per  annum  from  April 
27,  1898,  and  costs  of  suit,  taxed  at  $12. 
(2)  I  find  that  on  September  16,  1899,  said 
Robert  Bevington  and  one  A.  B.  Mason  were 
charged  on  a  written  complaint  sworn  to  by 
John  J.  Jones  with  the  crime  of  obtaining 
money  under  false  pretenses  on  or  about  Au- 
gust 7,  1899,  in  King  county,  state  of  Wash- 
ington. I  find  that  a  warrant  was  issued 
by  the  justice  before  whom  the  complaint 
was  made,  and  that  they  were  arrested,  and 
brought  into  court  September  15,  1899.  I 
find  that  the  complaint  could  not  be  heard 
on  that  day,  and  it  was  continued  until  Sep- 
tember 20.  The  bail  was  fixed  by  the  court 
at  $1,000  each.  On  the  15th  day  of  Septem- 
ber Bevington  was  not  able  to  give  bail  for 
his  appearance  from  time  to  time  until  the 
examination  could  be  concluded  by  the  jus- 
tice. (3)  I  find  that  G.  W.  Feazell,  inter- 
vener herein,  was  a  friend  of  Mr.  Beving- 
ton, and  that  he,  without  the  request  and 
knowledge  of  Bevington,  put  into  the  hands 
of  the  justice  $1,000  of  his  own  money,  in 
cash,  as  security  for  the  appearance  of  Bev- 
ington whenever  his  appearance  should  be 
required  by  the  justice  during  the  progress 
of  the  preliminary  examination.  (4)  I  find 
that  T.  H.  Cann,  the  justice  of  the  peace, 
received  it  and  receipted  for  it  as  said  G. 
W.  FeazelPs  money.  (6)  I  find  that  the 
preliminary  hearing  was  not  completed  on 
the  20th,  and  was  continued  until  the  2l8t 
at  2  o'clock   p.   M.,   and   thence   continued 
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to  September  22d  at  10  o'clock  A.  m.;  that 
late  on  the  aftei*DOon  of  the  22d  day  the 
-cliarge  against  both  defendants  wae  dis- 
-niissed  by  the  justice  of  the  peace.  (6)  I 
find  that  about  8  o'clock  in  the  morning 
of  the  22d  garnishee  process  was  served  upon 
T.  H.  Cann,  claiming  the  money  deposited  in 
the  court  by  Mr.  Feazell  to  be  the  money  of 
Robert  Bevington,  and  the  object  of  sucli 
garnishment  proceedings  was  to  secure  the 
application  of  said  money,  or  as  much  there- 
of as  might  be  necessary,  for  the  satisfaction 
of  the  judgment  obtained  by  McAlmond 
against  Itevington,  above  alluded  to.  (7)1 
find  that  T.  ft.  Cann,  justice  of  the  peace, 
-deposited  said  money  in  the  registry  of  this 
court  to  bide  its  order  herein.  (8)  J  find 
that  G.  W.  Feazell  intervened  in  the  garnish- 
ment proceedings  herein,  and  claimed  the 
money  as  his  own.  I  find  as  a  conclusion 
of  law  from  the  above  facts  that  the  money 
was  the  property  and  is  the  property  of  G. 
W.  Feazell,  intervener  hereon,  and  that  he 
is  entitled  to  the  possession  of  the  same." 
Prior  to  the  making  and  filing  of  the  afore- 
said findings  of  fa(£  and  oondusions  of  law 
the  appellant  asked  the  court  to  make  the 
following  conclusions  of  law:  ''That  the 
claimant  and  intervener,  Feazell,  having  de- 
posited the  funds  in  question  with  the  gar- 
nishee defendant,  T.  H.  Cann,  for  the  use 
and  benefit  of  defendant  Robert  Bevington, 
such  funds  then  became,  and  ever  since  have 
been,  the  property  of  said  Robert  Bevington, 
and  are  subject  to  garnishment  by  the  judg- 
ment creditor,  Henr}'  McAlmond,  and  that, 
consequently,  said  money,  which  was  in  the 
liands  and  under  the  control  of  garnishee  de- 
fendant, T.  H.  Cann,  and  afterwards  de- 
posited by  him  in  the  registry  of  this  court, 
or  so  much  thereof  as  may  be  necessair  to 
satisfy  the  judgment  of  said  Henry  McAl- 
mond, should  be  appropriated  to  the  payment 
of  said  judgment."  Thereupon  the  appel- 
lant excepted  to  the  third  finding  of  fact 
and  the  conclusions  of  law  made  and  en- 
tered by  the  court,  and  the  refusal  by  the 
court  to  make  the  oonolusions  of  law  sub- 
mitted by  the  appellant.  On  the  24th  day 
of  November,  1899,  the  court  made  and  en- 
tered a  decree  authorizing  the  claimant  and 
intervener,  G.  W.  Feazell,  to  withdraw  from 
the  registry  of  the  court  the  $1,000  therein 
deposited  by  the  garnishee  defendant,  T.  H. 
Cann,  and  giving  and  granting  a  judgment 
in  favor  of  said  claimant  and  intervener  and 
■said  garnishee  defendants,  and  each  of  them, 
and  against  the  said  Henry  McAlmond,  for 
costs  and  disbursements;  and  thereupon  the 
said  appellant  applied  to  the  court  for  an 
order  fixing  the  amount  of  the  appeal  and 
supersedeas  bonds  in  said  cause  m  order 
that  he  might  appeal  the  said  case  to  the 
supreme  court  of  the  state  of  Washington, 
and  supersede  said  judgment  and  decree; 
and  the  court  thereupon  fixed  the  bond  afore- 
said at  $500.  Thereupon  the  appellant  duly 
^ave  notice  of  appeal,  as  required  by  law, 
and  filed  an  appeal  and  supersedeas  bond 
in  the  sum  of  $500,  as  fixed  by  the  order 
of  the  court;  and  thereafter  the  court  made 
and  entered  an  order  which  recited  that, 
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judgment  in  the  cans 3  having  been  rendered 
in  favor  of  the  claimant,  G.  W.  Feazell,  and 
the  court  having  made  an  order  fixing  the 
supersedeas  bond  at  $500  on  application  of 
Williams  and  Jacobs,  attorneys  for  claimant, 
and  which  ordered  that  said  claimant  be  per- 
mitted to  withdraw  from  the  registry  of  the 
court  the  $1,000  deposited  by  said  T.  H. 
Cann  upon  giving  a  bond,  to  be  approved 
by  the  oourt,  to  Henry  McAlmond,  in  the 
sum  of  $1,000,  conditioned  to  pay  all  costs 
and  damages  he  may  sustain  by  reason  of 
such  withdrawal;  to  which  said  Henry  Mc- 
Almond excepted.  On  the  28th  day  of  No- 
vember, 1899,  the  court  made  the  following 
order:  "Upon  approving  and  filing  bond 
herein  it  is  ordered  that  $600  of  tho  money 
deposited  herein  be  delivered  to  G.  W.  Feaz- 
ell, or  his  attorney,  Solon  T.  Williams." 
Thereafter  there  was  filed  in  court  a  bond 
in  the  sum  of  $250,  which  was  approved  by 
the  judge,  and  thereupon  the  said  claimant 
withdrew  from  the  registry  of  said  court, 
and  of  the  $1,000  deposited  by  said  T.  H. 
Cann,  garnishee  herein,  the  sum  of  $500,  and 
this  case  comes  to  this  court  upon  the  ap- 
peal of  said  Henry  McAlmond  from  the  judg- 
ment and  decree  and  the  orders  of  the  su- 
perior court  of  King  county. 

The  findings  of  fact,  except  the  third,  are 
not  questioned.  The  statement  of  facts  re- 
cites that,  "subsequent  to  Bevinptnn's  com- 
mitment to  jail,  but  prior  to  his  said  prelim- 
inary examination,  G.  W.  Feazell,  the  above- 
named  intervener  or  claimant,  deposited 
with  said  justice  of  the  peace,  Cann,  the  sum 
of  $1,000  in  cash,  in  lieu  of  bail,  as  security 
for  the  appearance  of  said  Bevington  before 
said  justice  of  the  peace  for  his  preliminary 
examination."  This  is  the  only  matter  in 
the  statement  justifying  the  third  finding  of 
fact.  From  the  fact  that  the  money  was  de- 
posited by  Feazell  the  oourt  found  that  it 
was  Feazell's  money,  and  that  he  was  a 
friend  of  Bevington.  The  difference  between 
the  third  finding  of  fact  and  the  statement  is 
immaterial.  The  fourth  finding  of  fact  is 
to  the  effect  that  the  justice  of  the  peace  re- 
ceived the  money  from  Feazell,  and  re- 
ceipted to  him  for  it.  Until  the  contrary  is 
sho^^'n,  the  presumption,  under  such  circum- 
stances, is  that  it  was  Feazeirs  money  that 
was  deposited. 

The  second  assignment  of  error  is  based 
upon  the  conclusion  of  law  made  by  the 
court,  and  the  third  assignment  upon  the 
refusal  of  the  court  to  find  the  conchision;^ 
of  law  requested  by  the  appellant.  We  will 
consider  them  together.  The  appellant 
takes  the  position  that,  because  the  money 
was  deposited  as  security  for  Bevington's 
appearance,  it  became,  for  all  purposes,  Bev- 
ington's  money,  and  became  subject  to  gar- 
nishment for  his  debts.  From  the  un- 
disputed findings  this  money  was  deposited 
by  the  respondent  for  a  special  purpose. 
There  is  no  evidence  showing  or  tending  to 
show  that,  prior  to  its  deposit,  Bevington 
had  any  interest  whatever  in  it.  The  jus- 
tice receipted  to  the  respondent  for  it,  not 
as  the  money  of  Bevington,  but  as  the  money 
of  the  respondent.    Had  the  respondent  en* 
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tered  into  a  recognizance  for  Bevington'a  ap- 
pearance, no  one  doubts  but  that  on  the  dis- 
charge of  Bevington  the  recognizance  would 
be  functus  officio,  and  the  respondent's  lia- 
bility at  an  end.  The  money  took  the  place 
of  a  recognizance  entered  into  by  the  re- 
spondent for  Bevington's  appearance,  and 
wa«  accepted  by  the  justice  of  the  peace  in 
lieu  thereof;  and  when  it  had  answered  the 
ptirpose  for  which  it  was  placed  in  the  hands 
of  the  justice,  and  he  had  no  longer  a  right 
thereto  for  the  purpose  for  which  it  was  de- 
posited, why  should  it  not  be  returned  to  the 
respondent?  Certainly,  Bevington  could 
not  maintain  an  action  against  the  justice 
for  the  recovery  or  conversion  of  the  money, 
unless  he  was  able  to  show  that  wiien  it  was 
deposited  it  was  his  money,  and  the  respond- 
ent was  only  his  agent.  Why,  then,  should 
the  judgment  creditor  of  Bevington  acquire 
any  greater  right  to  the  money  than  that 
possessed  l>y  Bevington?  As  was  said  by 
this  court  in  Merwin  v.  Fowler,  20  Waah. 
687,  50  Pac.  374:  "The  material  question 
is,  To  whom  did  the  mon^  belong  that  was 
paid  into  court?  .  .  .  When  the  decree 
which  was  the  basis  of  the  transaction  failed, 
intervener  became  at  once  entitled  to  the 
money.  .  .  .  If  it  was  security  merely, 
then  the  failure  of  the  security  before  the 
application  of  the  money  could  be  made 
would,  upon  well-understood  equitable  prin- 
ciples, entitle  the  intervener  to  its  return. 
That  this  would  be  the  rule  between  the  in- 
tervener and  Fowler  [for  whose  benefit  the 
deposit  was  made]  cannot  well  be  doubted, 
and  the  plaintiff  in  garnishment  can  claim 
no  greater  right  to  the  fund  than  could  his 
own  debtor  "  And  in  Bellingham  Bay  Boom 
Co.  V.  Brishois,  14  Wash.  173,  44  Pac.  153, 
this  court  says :  "The  gamisher  can  get  uo 
better  right  to  the  debt  garnished  than  his 
debtor  has ;  and,  if  the  latter  has  no  right  in 
or  to  the  debt,  the  former  acquires  none  by 
his  garnishment."  The  principle  announced 
in  these  cases  should  be  applied  to  the  case 
under  consideration,  and  is  decisive  against 
the  contention  of  the  appellant. 

The  case  of  People  ex  rel.  Gilbert  v.  Laid- 
law,  102  N.  Y.  588,  7  N.  E.  910,  relied  upon 
by  appellant,  can  be  distinguished  from  the 
ca«e  at  bar.  In  that  case  one  Nye  was  ar- 
rested in  the  city  of  New  York  on  the  charge 
of  assault,  and  was  held  to  bail  in  the  sum 
of  $300  for  his  appearance  for  trial  at  the 
court  of  special  sessions.  Gilbert,  for  Nye, 
deposited  with  the  justice  $300  in  lieu  of 
bail.  Nye  was  convicted,  and  sentenced  to 
pay  a  fine  of  $250.  The  fine  was  ordered  to 
be  paid  from  the  money  on  deposit.  The 
money  deposited  was  Gilbert's.  There  was 
also  a  statute  providing  "that,  when  money 
has  been  deposited,  if  it  remain  on  deposit 
and  unforfeited  at  the  time  of  judgment  for 
the  payment  of  a  fine,  the  county  treasurer 
must,  under  direction  of  the  court,  apply 
the  money  in  satisfaction  thereof;  and  after 
satisfying  the  fine,  must  refund  the  surplus, 
if  any.  to  the  defendant."  The  court  held 
that  the  section  quoted  must  be  read  in  con- 
nection with  the  section  authorizing  a  money 
deposit  in  lieu  of  bail ;  that  Gilbert,  when  he 
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deposited  the  money,  must  be  assumed  to* 
have  known  the  provisions  of  these  statutes^ 
and  the  deposit  must  have  been  made  in  com- 
pliance \^th  tliem;  that,  if  he  was  deprived 
of  his  money  in  the  payment  of  the  fine,  it 
was  by  his  voluntary  act  and  implied  assent. 
It  was  not  held  in  that  case  that  the  money 
was  impounded  for  all  purposes,  and  that 
creditors  could  seize  it  as  the  money  of  Nye. 
The  case  of  Salter  v.  Weiner,  6  Abb.  Pr.  191,. 
does  liold,  however,  that  the  money  depos- 
ited by  another  for  bail  of  the  defendant  was 
loaned  to  the  defendant,  and  that  loaned 
money  is  the  property  of  the  loanee,  and  was 
therefore  subject  to  attachments  But  Ia 
that  case  the  money  was  ordered  by  the 
court  to  be  turned  over  to  the  defendant  be- 
fore the  attachment  was  levied.  The  opin- 
ion takes  up  four  lines  of  the  report,  and  no* 
reasons,  further  than  we  have  quoted  are 
given  for  so  holding.  We  think  the  rule  es- 
tablished in  Merwin  v.  Fowler,  20  Wash.  587,. 
56  Pac.  374,  is  more  logical,  equitable,  and 
just  than  that  announc^  by  the  New  York 
court.  There  is  no  statute  in  this  state  au- 
thorizing a  justice  of  the  peace  on  a  pre- 
liminary examination  to  accept  a  deposit  of 
cash  in  lieu  of  bail.  It  is  not  necessary  in 
this  case  to  decide  whether  he  may  or  may 
not  do  so.  The  statute  (2  Ballinger's  Anno. 
Codes  &  Statutes,  §  6878)  allowing  defend- 
ant to  deposit  with  the  clerk  of  the  court 
money  in  lieu  of  bail  applies  only  to  crimi- 
nal proceedings  in  the  superior  court.  In 
this  case  the  justice,  without  statutory  au- 
thority, received  the  money  of  the  respond- 
ent as  surety  for  the  appearance  of  Beving- 
ton in  place  of  a  recognizance  entered  into 
by  respondent  for  Bevington's  appearance. 
When  the  purpose  for  which  the  money  had 
been  deposited  was  served,  so  far  as  owner- 
ship is  concerned,  it  is  as  if  the  money  had 
never  passed  from  the  possesfiion  of  the  own- 
er, ifis  right  to  recover  it  immediately  at- 
taches. The  title  to  the  money  was  never 
for  a  moment  in  Bevington  foi  any  purpose. 

The  assignment  to  the  effect  that  the  court,, 
in  allowing  respondent  to  withdraw  a  por- 
tion of  the  fund,  erred,  requires  no  consid- 
eration. As  we  have  held  that  the  money 
on  deposit  was  the  money  of  the  respondent, 
the  ruling  of  the  court,  €vei\  if  erroneous^ 
would  not  be  injurious  to  the  appellant. 

The  judfjment  of  the  Lower  Court  is  af" 
fti-med,  with  costs  to  respondent. 

Dunbar,  Cli.  J.,  and  Reavis,  Anders,. 
and  Fnllerton,  JJ.,  concur. 


E.  C.  NEUFELDER,  Appi., 

V. 

THIRD    STREET    &    SUBURBAN   RAIL- 
WAY COMPANY,  Respt. 


( 


.Wash. 


) 


Bfacltlnery  not  manufactured  especially 


Note. — As  to  what  are  fixtures  as  between 
mortgagor  and  mortgagee,  and  the  right  to  re- 
move them,  see,  in  this  series,  Southbridge  Sav. 


1900. 
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for  a  bnfldinflTy  but  of  a  kind  "wliicli 
can  be  pnrcbased  v^nerally  In  tbe 
market,  does  not  become,  in  favor  of  a 
mortgagee,  part  of  the  realty  by;;  being  at- 
tached by  bolts  and  screws  to  the  ballding  for 
the  purpose  of  steadying  it  while  in  use,  if 
it  is  not  Intended  to  become  part  of  the  prem- 
ises and  can  be  removed  without  any  material 
injury  to  or  alteration  of  the  building. 

(December  12,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tha  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  to  recover 
damages  for  the  alleged  wrongful  removal 
of  certain  fixtures  from  real  estate.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morris  B.  Sachs,  Jobn  P. 
Hoyt,  and  Pierre  P.  Ferry,  for  appellant : 

The  conceded  facts  bring  this  case  within 
the  class  in  which  the  rule  as  to  fixtures  is 
most  strongly  construed  in  favor  of  their 
becoming  a  part  of  the  real  estate.  The 
ownership  of  the  land  and  of  the  machinery 
was  common  and  absolute  at  the  time  of  the 
annexation,  and  the  respondent  has  suc- 
ceeded only  to  the  rights  of  the  mortgagor 
of  the  real  estate.  So  that  the  law  applica- 
ble is  the  same  as  it  would  have  been  had 
the  Western  Mill  Company  itself  removed 
'this  property  and  been  sued  by  the  holder 
of  the  mortgage  on  account  thereof. 

13  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  597 
et  seq,;  1  Jones,  Mortg.  4th  ed.  §§  428,  429, 
436;  Wade  v.  Donau  Brewing  Co.  10  Wash. 
284,  38  Pac.  1009;  Helm  v.  Qilroy,  20  Or. 
617,  26  Pac.  861;  Albert  ▼.  UhHch,  180  Pa. 
283,  36  Atl.  745;  Feder  v.  Van  Winkle,  63 
N.  J.  Eq.  370,  33  Atl.  399;  Shepard  v.  Blos- 
som, 66  Minn.  421,  69  N.  W.  221 ;  Cook  v. 
Condon,  6  Kan.  App.  674,  61  Pac.  687; 
Bnedecker  v.  Warring,  12  N.  Y.  178;  Eks- 
from  V.  Hall,  90  Me.  186,  38  Atl.  106;  Na- 
tional Bank  v.  Levanseler,  115  Mich.  372, 
73  N.  W.  399;  Voorhees  v.  Mcmnnis,  48  N. 
Y.  278 ;  Hill  v.  Farmers  d  M.  Nat.  Bank,  97 
U.  S.  450,  24  L.  ed.  1051 ;  Foote  v.  Qooch,  96 
N.  C.  265,  1  S.  E.  526;  Fisk  v.  People's  Nat. 
Bank,  14  Colo.  App.  21,  69  Pac.  63;  Mer- 
chant's Nat.  Bank  v.  Chreat  Falls  Opera 
House  Co.  23  Mont.  33,  46  L,  R.  A.  285,  57 
Pac.  445;  Cooper  v.  Harvey,  41  N.  Y.  S.  R. 
694,  16  N.  Y.  Supp,  660;  Cray  v.  Holdship 
(Pa.)  17  Am.  Dec.  680,  and  notes;  Tread- 
toay  V.  Sharon,  7  Xev.  37;  Merritt  v.  Judd, 
14  Cal.  65:  Roseville  Alta  Min.  Co.  v.  Iowa 
Chilch  Min.  Co.  15  Colo.  29,  24  Pac.  920. 

Messrs.  Bansman,  Kelleher,  ft  Emory, 
for  respondent: 

Is  it  poBBible  to  say  that  this  machinery 
became  part  of  the  land,  without  abandon- 
ing altogether  the  line  of  previous  decisions 
repeatedly  announcing  during  several  years 
past  what  the  people  of  this  state  should 
regard  as  the  law? 

Cherry  ▼.  Arthur,  6  Wash.  787,  32  Pac. 


744;  Chase  v.  Tacoma  Bow  Co.  11  Wash. 
377,  39  Pac.  639;  Washington  Nat.  Bank  v. 
Smith,  15  Wash.  160,  45  Pac.  736;  Gorman 
Sav.  d  L.  Soc.  V.  Weber,  16  Wash.  95,  38  L. 
R.  A.  267,  47  Pac.  224 ;  Philadelphia  Mortg. 
d  T.  Co.  V.  Millerj  20  Wash.  607,  44  L.  R. 
A.  569,  56  Pac.  382. 

The  entire  equipment  of  a  box  factory, 
though  fastened  to  the  floor  by  screws  and 
nails,  can  be  removed  from  it  as  against  a 
mortgagee. 

Chase  v.  Tacoma  Bow  Co.  11  Wash.  377,  39 
Pac.  639;  German  Sav.  d  k.  Soc.  v.  Weber, 
16  Wash.  95,  38  L.  R.  A.  267,  47  Pac.  224; 
Philadelphia  Mortg.  d  T.  Co.  v.  Miller,  20 
Wa«h.  607,  44  L.  R.  A.  559,  56  Pac.  382. 

Fiillerton,  J.,  delivered  the  opinion  of  the 
court : 

In  1884  the  Western  Mill  Company,  being 
then  the  owner  of  certain  real  property, 
mortgaged  the  same  to  Myer  Lewis  to  secure 
a  loan  made  to  it  on  that  day  by  Lewis.  The 
mortgage  was  in  the  usual  form  of  a  real- 
estate  mortgage,  and  the  description  of  the 
property  was  ample  to  cover  everything  on 
the  mortgaged  premises  that  could  properly 
be  said  to  be  a  part  of  the  realty,  but  con- 
tained nothing  from  which  it  could  be  in- 
ferred that  it  was  intended  to  cover  the  per- 
sonal property  then  on  the  premises,  or 
which  might  thereafter  be  put  thereon  by 
the  mortgagor.  At  the  time  of  the  execu- 
tion of  the  mortgage  there  was  a  sawmill 
on  the  land,  having  a  capacity  of  about  45,- 
000  feet  of  lumber  per  day.  In  1888  and 
1889  the  mortgagor  erected  a  new  sawmill 
building  thereon,  and  fitted  it  out  with  ma- 
chinery in  part  taken  from  the  old  mill,  and 
ih  part  newly  purchased,  giving  the  new 
mill  a  capacity  of  about  100.000  feet  of  lum- 
ber per  day.  The  old  building  was  turned 
into  a  planing  mill  and  sash  and  door  fac- 
tory, and  was  fitted  out  with  the  usual  ma- 
chinery used  in  conducting  a  business  of  that 
character.  Subsequent  &  that  time  the 
property  was  sold  and  conveyed  to  the  re- 
spondent herein.  The  mortgage  was  not 
paid,  and  in  1895  a  suit  to  foreclose  the  same 
was  duly  commenced  by  the  then  owner  of 
the  mortgage.  While  this  foreclosure  pro- 
ceeding was  pending,  respondent  removed 
from  the  premises  certain  of  the  machinery 
used  in  the  sawmill  and  dash  and  door  fac- 
tory. Subsequent  thereto  the  real  property 
was  sold  under  a  decree  of  foreclosure  of  tlie 
mortgage,  and  purchased  by  the  mortgagee 
at  a  sum  less  than  the  amount  the  court 
found  to  be  due  upon  the  mortgage  debt. 
This  is  an  action  brought  by  the  successor 
in  interest  of  the  mortgagee  to  recover  dam- 
ages alleged  to  have  been  suffered  because 
of  the  removal  of  the  property,  the  conten- 
tion being  that  the  property  removed  was 
a  part  of  the  realty.  The  trial  court  found 
the  following  facts :     "I  find  that  all  the  ma- 


Bank  T.  Mason  (Mass.)  1  L.  R.  A.  850 :  Hope- 
well Mills  v.  Taunton  Sav.  Bank  (Mass.)  6  L. 
R.  A.  249,  and  note:  Binkley  v.  Forkner  (Ind.) 
3  li.  R.  A.  33,  and  note;  McFadden  v.  Allen  (N. 
y.)  19  L.  R.  A.  446 ;  German  Bar.  &  L.  Soc.  T. 

63  L.  R.  A* 


Weber  (Wash.)  38  L,  R.  A.  267;  and  cases  In 
note  to  Overman  v.  Sasser  (N.  C.)  10  L.  R.  A. 
on  page  725.  See  also,  as  to  effect  of  agree- 
ment as  to  fixtures  on  mortgaged  premises,  soo* 
ceeding  case  and  footnote  thereto. 
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chinery  in  the  planing  mill  and  sash  and 
door  factory  removed  by  the  defendant  here- 
in as  aforesaid  was  attached  to  the  building 
by  la^  screws,  for  the  purpose  of  steadying 
it  while  in  use;  that  all  of  this  machinery 
was  capable  of  bein^  moved  from  the  prem- 
ises without  material  injury  thereto;  and 
that  it  was  in  fact  removed  by  the  defend- 
ant without  material  injury  thereto.  I  find 
that  all  the  machinery  in  the  planing  mill 
and  sash  and  door  factory,  removed  as  afore- 
said by  the  defendant,  was  machineiy  of 
common  sort  and  description;  that  it  was 
machinery  of  a  sort  bought  and  sold  by  price 
list  and  sample,  according  to  catalogues, 
and  that  it  was  not  specially  made  or  de- 
signed for  that  building  or  those  premises; 
that  it  can  be  used  as  well  in  any  other 
premises  of  like  nature;  and  that  like  ma- 
chinery can  be  purchased  and  put  in  use 
upon  these  premises  for  the  purposes  of  a 
planing  mill  and  sash  and  door  factory  with- 
out alteration  of  the  premises.  As  to  block 
A  (the  sawmill  property),  I  find  that  with 
the  exception  of  one  engine,  hereinafter  re- 
ferred to,  all  the  machinery  and  apparatus 
in  the  sawmill  thereon,  removed  as  afore- 
said by  defendant,  was  machinery  of  com- 
mon lot  and  description,  bought  and  sold  in 
the  markets  according  to  price  list  and 
sample,  and  found  in  catalogues;  that  it 
was  not  more  specially  adapted  to  that 
structure  than  to  any  other  milling  struct- 
ure ;  that  it  can  be  used  in  any  other  mill  as 
well  as  in  that;  that  when  the  mill  itself 
was  built  some  of  this  machinery  was  con- 
templated, but  that  it  was  built  substantial- 
ly in  the  manner  of  any  other  sawmill;  and 
that  it  can  again  be  equipped  with  machin- 
ery suitable  for  its  purposes  without  altera- 
tion of  the  structure.  I  find,  also,  that  all 
the  machinery  on  block  A  so  removed  was 
never  intended  to  become  a  part  of  the 
premises;  that  it  was  attached  to  the  mill 
structure  only  for  the  purpose  of  steadying 
it  while  in  use;  that  it  could  be  removed 
from  the  premises  without  any  material 
damage  or  alteration  thereof.  The  machin- 
ery in  the  mill  removed  by  the  defendant 
was  in  some  cases  fastened  to  the  floor  by 
screws  or  lag  bolts.  In  other  cases  the  ma- 
chinery was  fastened  to  the  frame  of  the 
building  by  the  use  of  bolts  of  various 
lengths,  averaging  in  size  from  a  half  inch 
in  diameter  to  an  inch  and  one-quarter  in 
diameter.  The  engines  in  some  instances 
were  placed  upon  a  foundation  of  timbers 
of  several  tliicknesses  or  layers.  These 
timbers  were  bolted  to  the  framework  of  the 
mill  in  some  cases,  and  were  held  together 
with  iron  bolts  extending  into  or  through 
them  so  aa  to  hold  them  solidly  in  place. 
The  engines  were  bolted  to  this  foundation 
of  timbers.  In  most  if  not  all  cases  the  en- 
gine could  be  removed  by  unscrewing  the 
nut«  and  lifting  it  off  the  bolts."  As  a  con- 
clusion of  law  therefrom  the  court  found 
that  the  property  taken  (with  the  exception 
of  the  engine  mentioned )  was  personal  prop- 
erty, and  entered  a  judgment  denying  the 
right  of  the  appellant  to  recover  therefor. 

The  appellant  contends  that  the  property 
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removed  was  attached  to  the  realty  in  such 
a  manner  as  to  make  it,  especially  as  be- 
tween a  mortgagor  and  mortgagee,  a  part 
thereof,  and  ha«  brought  to  our  attention 
many  cases,  some  of  which,  at  least,  fully 
support  his  contention.  This  question^ 
however,  is  no  longer  an  open  one  in  thia 
state.  This  court  has  by  repeated  decisions 
established  the  law  that  property  of  this 
character,  attached  as  this  was  to  the  real- 
ty, is  not  a  part  thereof,  but  is  personal 
property,  and  may  be  removed  therefrom  by 
its  owner  without  incurring  liability  to  any 
person  who  may  have  a  lien  on  such  real 
property.  In  Cherry  v.  Arthur,  5  Wash* 
787,  32  Pac.  744,  the  question  was  whether 
a  planer  used  in  a  sawmill,  which  waa  bolted 
to  the  floor  in  such  a  way  as  to  keep  it  from 
moving  from  its  place  when  being  used,  was 
a  part  of  the  realty  or  was  personal  prop- 
erty. In  that  case  the  court  said:  "In  as- 
ceitaining  whether  such  a  machine  does  be- 
come part  of  the  realty,  in  favor  of  mort- 
gagees, the  rule  is  that  the  manner,  pur- 
pose, and  effect  of  annexation  to  the  freehold 
must  be  regarded.  If  a  building  be  erected 
for  a  definite  purpose,  or  to  enhance  its 
value  for  occupation,  whatever  is  built  in- 
to it  to  further  those  objects  becomes  a 
part  of  it,  even  though  there  be  no  perman- 
ent fastening,  such  as  would  cause  perma- 
nent injury  if  removed.  But  mere  furni- 
ture, although  some  fastening  be  necessary 
to  its  advantageous  use,  is  removable.  Pe- 
culiarly subjed;  to  this  rule  are  machines 
which  can  be  used  in  one  place  as  well  as 
another,  and  which  add  nothing  to  the  build- 
ing, though  they  may  be  of  advantage  to 
the  business  conducted  there."  In  Chase  v. 
Tacoma  Box  Co,  11  Wash.  377,  39  Pac.  639, 
the  question  was  whether  the  machinery  of 
a  box  factory  attached  to  the  land  in  sub- 
stantially the  same  manner  a?  the  property 
in  this  case  was  attached  was  a  part  of  the 
realty.  After  an  extended  review  of  the 
decisions  of  courts  of  other  states,  as  well 
as  the  case  of  Cherry  v.  Arthur,  it  was  held 
that  the  machinery,  notwithstanding  the 
manner  in  which  it  was  afiixed  to  the  realty, 
still  retained  its  character  of  personalty. 
In  the  course  of  the  opinion  the  court,  after 
quoting  from  Cherry  v.  Arthur  the  para- 
graph above  set  out,  said:  ''We  are  entire- 
ly satisfied  with  what  is  here  said  upon  the 
subject,  and  think  it  best  accords  with  rea- 
son and  modern  authority."  In  Washing- 
ton Nat.  Bank  v.  Smith,  15  Wash.  160,  45 
Pac.  736,  the  machinery  in  question  was,  as 
the  record  shows,  "a  planer  and  matcher,  a 
surfacer  and  sizer,  a  gang  edger,  and  a 
double-block  shingle  machine."  The  ma- 
chines were  fastened  to  the  floor  of  the  mill 
in  which  they  were  then  being  used  by  means 
of  lag  screws  and  bolts  running  through  the 
feet  of  the  machines  into  the  floor  and  tim- 
bers of  the  mill  upon  which  th^  rested. 
The  contest  was  one  between  mortgagor  and 
mortgagee,  and  one  of  the  questions  was 
whether  the  machines  formed  a  part  of  the 
realty,  or  were  personal  property.  Paasing 
on  that  question,  the  court  said:  "No  gen- 
eral rule  can  be  promulgated  under  which  it 
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can  be  determined  whether  a  particular 
piece  of  machinery  is  or  is  not  a  fixture  to 
the  real  estate  with  which  it  is  used.  So 
many  considerations  enter  into  the  deter- 
mination of  this  question  that  no  general 
rule  can  be  stated  which  will  apply  in  all 
raises.  Not  only  can  no  general  rule  be  ad- 
•duced  from  the  decisions  of  the  courts  which 
will  apply  to  all  cases,  but  it  will  appear 
from  an  examination  of  the  decisions  upon 
this  question  that  there  is  a  great  want  of 
harmony  even  where  the  circumstances  were 
identical.  There  is  a  class  of  cases  which 
have  adopted  a  rule  which,  if  applied  to  the 
facts  shown  by  the  evidence  to  nave  existed 
as  to  the  placing  of  this  machinery  in  the 
mill  building  in  which  it  was  used,  would 
require  us  to  hold  that  such  machinery  was 
-a  fixture,  and  passed  to  the  mortgagee  as  a 
part  of  the  real  estate.  A  leading  case  of 
this  kind  is  Ottumtoa  Woolen  Mill  Co,  v. 
Hawley,  44  Iowa,  57,  24  Am.  Rep.  719.  But 
the  learned  court  which  decided  it,  though 
apparently  well  satisfied  with  the  conclusion 
to  which  it  had  come,  was  forced  to  admit 
that  a  contrary  doctrine  had  been  estab- 
lished by  the  courts  of  a  majority  of  the 
states  which  had  passed  upon  the  question. 
This  machinery  was  attached  to  the  build- 
ing in  substantially  the  same  manner  as  was 
that  in  controversy  in  the  case  of  Chase  v. 
Tacoma  Bow  Co.  11  Wash.  377,  39  Pac.  639, 
and  Cherry  v.  Arthur,  6  Wash.  787,  32  Pac. 
744;  and  under  the  rule  announced  in  those 


cases,  which  rule  we  believe  to  be  supported 
by  the  weight  of  authority,  it  must  be  held 
to  have  been  personal  property,  and  not  such 
a  fixture  as  to  pass  to  the  mortgagee." 
This  case  also  answers  the  argument  of  the 
appellant  to  the  effect  that  a  different  rule 
applies  where  the  controversy  is  between  a 
mortgagor  and  mortgagee  than  is  appli- 
cable where  the  controversy  is  between  the 
mortgagee  and  one  claiming  adversely  to  the 
mori^gor.  On  this  question  it  was  said: 
"If  the  question  as  to  the  nature  of  this 
propertv  had  arisen  between  the  mortgagee 
named  m  said  chattel  mortgage  and  the  ap- 
pellant, there  could  be  no  doubt  but  that  un- 
der the  rule  heretofore  announced  by  this 
court  it  would  be  held  to  be  personal  prop- 
erty, and  in  our  opinion  the  rule  was  not 
changed  by  the  fact  that  the  question  was 
raised  between  the  parties  to  the  real-estate 
mortgage."  Further,  on  the  question  what 
will  m  this  state  be  considered  personal 
property,  see  German  Sav.  d  L.  8oo.  v. 
Weber,  16  Wash.  96,  38  L.  R.  A.  267,  47  Pac. 
224 ;  Philadelphia  Mortg,  d  T.  Co.  v.  Miller, 
20  Wash.  607,  44  L.  R.  A.  559,  56  Pac.  382. 

Conqluding,  as  we  do,  that  the  caae  at  bar 
falls  within  the  rule  of  these  cases,  it  is  un- 
necessary to  discuss  the  other  questions  sug- 
gested. 

The  judgment  is  affirmed. 

Dnnbar,  Ch.  J.,  and  Reavis  and  An- 

i  ders,  JJ.,  concur. 
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*1.  Tl&e  rnle  tliat  a  choice  of  one  of 
two  inconsintent  remedies  or  causes  of 
action  waives  the  other  applies  only  where 
there  are  two  such  remedies  or  causes  of  ac- 
tion. 

2.  If  a  person  pvrsnes  a  canse  of  ac- 
tion which  he  erroneously  supposes  he  has, 
and  is  defeated  because  of  the  error,  he  Is 
not  precluded  thereby  from  suing  oyer  upon 
the  proper  cause  of  action. 

3.  The  vendor  of  personal  property 
•old  to  be  and  in  fact  attached  to  real 
estate  by  the  owner  thereof  or  with  his  con- 
sent, as  a  permanent  improvement,  may  by 
contract  with  such  owner  preserre  the  chat- 
tel character  of  the  accession. 

4.  In  the  cl  rcnmstauces  stated,  the  char- 
acter of  the  accession  cannot  be  preserved 
by  contract  between  the  vendor  and  vendee 
of  the  personalty  as  against  the  owner  of  a 
mortgage  of  the  realty  existing  when  the  ac- 
cession is  made,  who  is  not  a  party  to  such 
contract. 

^Headnotes  by  Mabbhau*,  J. 


NoTB. — As  to  eflfect  on  mortgagee  of  agree- 
ment between  mortgagor  and  another  as  to  char- 
acter of  Improvements  to  be  attached  to  realty, 
«ee  McFadden  v.  Allen  (N.  Y.)  19  L.  B.  A.  446 ; 

53  L.  R.  A. 


6.  A  contract  betifveen  a  vendor  and 
▼en  dee  of  personal  property  to  be  in- 
corporated into  the  real  estate  of  the  latter 
as  a  permanent  improvement  thereof,  such 
realty  being  encumbered  by  mortgage  and  the 
mortgagee  not  being  a  party  to  the  contract, 
reserving  the  title  to  or  any  lesser  interest  in 
the  subject  of  the  sale  after  such  improve- 
ment, for  any  purpose,  is  invalid  as  to  the 
mortgagee. 

6.  Personal  property  annexed  to  mort- 
graved  real  estate,  which,  as  between  mort- 
gagor and  mortgagee,  becomes  part  of  the 
mortgage  security,  becomes  such  as  between 
the  latter  and  a  third  person  regardless  of 
any  contract  between  the  former  and  such 
person  and  whether  the  removal  thereof  from 
the  building  can  be  effected  without  material 
injury  thereto  or  to  the  value  of  the  mort- 
gage security  as  It  existed  prior  to  the  acces- 
sion. 

(April  9,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Waukesha  County  Court  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wron^ul  conversion 
of  certain  personal  property  belonging  to 
plaintiff.     Reversed, 


cases  in  note  to  Muir  &  McDonald  v.  Jones  (Or.) 
19  L.  R.  A.  on  page  444  ;  and  German  Sav.  &  L. 
Soc.  V.  Weber  (Wash.)  38  L.  £L  A.  267.  See 
also  the  case  next  preceding. 
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Statement  by  Marsliall,  J.: 

Action  for  a  wrongful  conversion  of  per- 
sonal property.  The  trial  was  by  the  court. 
The  findings  were  to  the  effect  that  in  1894 
plaintiff  sold  and  delivered  to  Ann  T.  Shurts 
a  No.  290  Fuller  &  Warren  hot-air  furnace 
and  the  necessary  connections  for  use  in 
heating  her  dwelling  house,  and  caused  the 
same  to  be  set  up  herein  under  a  contract 
guaranteeing  the  capacity  thereof  to  heat 
such  house  to  a  specific  temperature  under 
specified  conditions,  and  providing  that,  in 
the  event  of  a  failure  so  to  do  and  notice 
thereof  to  plaintiff,  it  should  have  the  op- 
tion to  make  the  plant  do  the  work  guaran- 
teed or  remoye  the  same,  plaintiff  refunding 
any  money  that  may  have  been  paid  there- 
on. Mrs.  Shurts  claimed  that  the  property 
failed  to  fulfil  the  guaranty.  She  gave 
plaintiff  notice  thereof  and  that  she  would 
not  accept  or  pay  for  the  apparatus.  Plain- 
tiff then  endeavored  to  remedy  the  alleged 
insufficiency,  but  failed,  whereupon  Mrs. 
Shurts  refused  to  accept  the  apparatus  and 
offered  to  return  it.  Plaintiff,  claiming  that 
the  plant  was  as  good  as  guaranteed,  sued 
to  recover  the  purchase  price  thereol  and  to 
enforce  such  recovery  under  the  lien  laws  of 
the  state  because  it  was  incorporated  with 
and  a  |>art  of  the  real  estate  on  which  it  was 
located.  Judgment  was  rendered  in  favor  of 
Mrs.  Shurts  because  the  sale  contract  had 
been  rightfully  rescinded  on  the  ground  that 
the  plant  wholly  failed  to  come  up  to  the 
guaranty.  When  the  plant  was  put  in  place 
there  was  a  real-estate  mortgage  on  the 
house.  Before  the  final  determination  of 
the  action  against  Mrs.  Shurts  such  proceed- 
ings were  duly  taken  to  enforce  such  mort- 
gage that  defendant  herein  became  the  own- 
er of  the  property  as  purchaser  at  the  fore- 
closure sale,  and  is  still  such  owner.  The 
plant  never  became  a  part  of  the  building 
in  which  it  wae  located  so  but  that  it  could 
be  removed  without  material  injury  thereto. 
Seasonably  after  the  decision  aforesaid, 
plaintiff  asserted  its  right  to  the  plant  as 
personal  property,  and  before  this  action 
commencea  demanded  of  defendant,  who  was 
then  in  possession  of  the  real  estate,  the 
right  to  sever  such  plant  therefrom  and  re- 
move it,  which  was  refused.  The  value  of 
the  furnace  and  its  connections  is  $180. 

upon  such  findings  judgment  was  ren- 
dered in  plaintiff's  favor  and  defendant  ap- 
pealed. 

Messrs,  Tullar  ft  Lookney,  for  appel- 
lant: 

In  the  former  action  concerning  this  same 
furnace  the  plaintiff  had  elected  to  treat  the 
sale  of  the  furnace  as  a  complete  transfer  of 
the  title  thereof  to  Mrs.  Shurts,  had  elected 
to  waive  its  conditional  right  under  the  con- 
tract to  reclaim  such  property  by  suing  for 
the  purchase  price,  and  had  elected  to  treat 
the  furnace  and  its  connections  as  a  fixture 
in  this  dwelling  house.  Either  one  of  these 
elections  by  the  plaintiff  in  its  former  action 
is  fatal  to  its  claim  for  conversion  in  the  case 
at  bar 

Carroll  v.  Fethers,  102  Wis.  437,  78  N.  W. 
63  L.  R.  A. 


004;  Gonrow  v.  JAttl€y  115  N.  Y.  387,  5  L.  IL 
A.  093,  22  N.  E.  346;  Smith  v.  Waggoner,  50- 
Wis.  161,  6  N.  W.  568. 

Having  elected  to  affirm  the  sale,  the 
plaintiff  cannot  now  be  heard  to  rescind  it. 
Its  election  was  final. 

Conrotc  v.  JAttle,  116  N.  Y.  387,  5  L.  R. 
A.  693,  22  N.  E.  346;  Crompton  v.  Beach,  62 
Conn.  25,  18  L.  R.  A.  187,  26  Atl.  440. 

The  furnace  in  question,  with  its  pipes, 
stacks,  registers,  and  connections  is  now,  as 
it  at  all  times  has  been,  a  fixture  in  thia 
dwelling  house. 

Having  regard  for  the  purpose  and  neces- 
sity for  which  the  furnace  and  its  connec- 
tions were  employed,  the  physical  annexa- 
tion of  the  same  to  the  building,  and  the  in- 
tention of  the  plaintiff  at  the  time  it  made 
such  annexation,  the  furnace  in  question, 
with  its  connections,  pipes,  and  registers,, 
under  the  later  and  better  authorities,  con- 
stitutes a  fixture. 

Chunderson  v.  Swarthout,  104  Wis.  186, 
80  N.  W.  465;  Stockwell  v.  Campbell,  39 
Conn.  362,  12  Am.  Rep.  393;  Turner  v. 
Wentworth,  119  Mass.  459;  Qoodin  v.  El- 
leardsville  HaU  Asso.  5  Mo.  App.  289;  Allen 
V.  Mooney,  130  Mass.  156;  United  States- 
Nat,  Bank  v.  Bonacum,  33  Neib.  820,  51  N. 
W.  233 ;  Cooke  v.  McNeil,  49  Mo.  App.  81 ; 
1  Kerr,  Real  Prop.  p.  136;  Phillips,  Mechan- 
ics' Liens,  §  177. 

The  plaintiff  has  estopped  itself  from  now 
denying  that  the  alleged  personal  property 
is  a  fixture. 

Smith  V.  Waggoner,  60  Wis.  161,  6  N.  W. 
568. 

The  plaintiff  having  heretofore  claimed 
and  averred  that  it  sold  and  delivered  this 
furnace  to  Mrs.  Shurts,  and  having  refused 
to  put  the  furnace  in  proper  shape  or  take 
it  out  when  requested  so  to  do,  having  in- 
sisted that  its  contract  of  sale  was  fully 
performed,  and  having  demanded  payment 
of  purchase  price,  cannot  be  heard  to  say,, 
in  this  action,  that  it  was  the  owner  and  en- 
titled to  the  immediate  possession  of  said 
furnace,  pipes,  etc.,  at  the  time  of  the  com- 
mencement of  this  action. 

Ibid.:  Conroic  v.  Little,  115  N.  Y.  387,  5- 
L.  R.  A.  693,  22  N.  E.  346;  Crompton  v. 
Beach,  62  Conn.  25,  18  L.  R.  A.  187,  25  Atl. 
446;  Connihaai  v.  Thompson,  111  Mass.  272; 
Kearney  Mill,  d  Elevator  Co,  v.  Union  F,  R, 
Co.  97  Iowa,  719,  66  N.  W.  1059;  Riehards 
V.  Schreiber,  0.  d  W,  Co,  98  Iowa,  422,  67 
N.  W.  569 ;  McLean  v.  Ficke,  94  Iowa.  283, 
62  N.  W.  753;  Klocou:  v.  Patten,  93  Iowa, 
432,  61  N.  W.  926;  Laicrence  v.  McKenzie, 
88  Iowa,  432,  55  N.  W.  505 ;  Wilson  v.  Wil- 
son, 30  Ohio  St  365;  White  v.  White,  68 
Vt.  161,  34  Atl.  426. 

The  defendant  in  this  action  succeeded  to 
all  the  rights  of  the  former  defendant,  Ann 
T.  Shurts,  in  the  dwelling  house  and  prem- 
ises where  this  furnace  is  located,  by  pur- 
chase at  a  mortgage  foreclosure  sale  of  said 
premises,  and  he  could  no  more  unlawfully 
convert  this  furnace  to  his  own  use  than* 
could  Mrs.  Shurts. 

Terry  v.  Munger,  121  N.  Y.  161,  8  L.  R» 
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A.  216,  24  X.  E.  272;  Woodin  y.  Clemotxa, 
32  Iowa,  280. 

The  plaintiff  had  its  day  in  court  in  an 
action  to  recover  the  purchase  price  of  this 
furnace,  and  by  bringing  such  action  it  elect- 
ed to  afTirm  the  sale,  and  passed  the  title  to 
the  defendant  in  the  action. 

White  V.  White,  68  Vt.  101,  34  Atl.  425; 
Crompton  v.  Beach,  62  Conn.  25,  18  L.  R. 
A.  187,  25  Atl.  446;  Conrow  v.  Little,  115 
N.  Y.  387,  5  L.  R.  A.  693,  22  N.  E.  346;  Car- 
roll V.  Fethers,  102  Wis.  436,  78  N.  W.  004 ; 
Bigelow,  Estoppel,  chap.  19,  p.  662;  Web- 
ster V.  Phoenix  Ins.  Co.  36  Wis.  67,  17  Am. 
Rep.  479 ;  Cannon  v.  Home  Ins,  Co.  53  Wis. 
593,  11  N.  W.  11 :  Kaehler  v.  Dohberpuhl,  60 
Wis.  261,  18  X.  W.  841 ;  Evans  v.  Enloe,  64 
Wis.  671,  26  N.  W.  170;  Warren  v.  Landry, 
74  Wis.  151,  42  N.  W.  247;  Crook  v.  First 
Nat.  Bank,  83  Wis.  32,  52  N.  W.  1131; 
Kidder  y.  Enif/hts  Templars  d  M.  Life  In- 
demnity Co.  94  Wis.  538,  69  N.  W.  304; 
Francy  y.  Watuvatosa  Park  Co.  99  Wis.  40, 
74  N.  W.  648;  Basmusen  v.  New  York  L. 
Ins.  Co.  91  Wis.  81,  64  N.  W.  301. 

A  party  maj'  not  take  contradictory  posi- 
tions: and  where  he  has  a  right  to  cboose 
one  of  two  modes  of  redress,  and  the  two  are 
so  inconsistent  that  the  assertion  of  one  in- 
volves the  negation  or  repudiation  of  the 
other,  his  deliberate  choice  of  one  will  pre- 
clude him  thereafter  from  going  back  and 
electing  again. 

Thompson  v.  Howard,  31  Mich.  309; 
Thomas  v.  Watt,  104  Mich.  201,  62  N.  W. 
345;  Farwell  v.  Myers,  59  Mich.  179,  26  N. 
W.  328 :  Button  v.  Trader,  75  Mich.  295,  42 
N.  W.  834;  McDonald  v.  McDonald,  67 
Mich.  122,  34  N.  W.  276;  Terry  v.  Munger, 
121  N.  Y.  161,  8  L.  R.  A.  216,  24  N.  E.  272; 
Foicler  v.  Boxcery  8av.  Bank,  113  N.  Y. 
450,  4  L.  R.  A.  145,  21  N.  E.  172;  Conrow 
y.  Little,  115  N.  Y.  387,  6  L.  R.  A.  693,  22 
N.  E.  346;  Rodermund  v.  Clark,  46  N.  Y. 
354 ;  MorHs  v.  Rexford,  18  N.  Y.  552 ;  Kin- 
ney y.  Kiema/n,  49  N.  Y.  164;  Bank  of  Beloit 
V.  Beale,  34  N.  Y.  473;  Hess  y.  Smith,  16 
Misc.  55,  37  N.  Y.  Supp.  635;  Dietz  v.  Field, 
17  Misc.  26,  39  N.  Y.  Supp.  257;  Campbell 
Printing  Press  de  Mfg.  Co.  y.  Walker,  43 
Hun,  449;  Tucker  y.  Tarbell,  11  Allen,  131; 
Connihaai  v.  Thompson,  111  Mass.  272; 
Crompton  y.  Beach,  62  Conn.  25,  18  L.  R.  A. 
187,  26  Atl.  446;  White  v.  White,  68  Vt. 
161,  34  Atl.  425;  Na/nson  v.  Jacob,  93  Mo. 
331,  6  S.  W.  246;  Parker  y.  Panhandle  Nat. 
Bark,  11  Tex.  Civ.  App.  702,  34  S.  W.  196; 
Lamed  v.  Jordan,  55  Kan.  124,  39  Pac. 
1030;  Model  Dry  Goods  Co.  y.  North  Brit- 
ish cC  M.  Ins.  Co.  79  Mo.  App.  550;  Bank  of 
Santa  F4  v.  Haskell  County  Comrs.  61  Kan. 
786,  60  Tac.  1062;  Dyckman  v.  Sevatson,  39 
Minn.  132,  39  N.  W.  73;  7  Enc.  PI.  &  Pr. 
364;  Kearney  Mill,  d  Elevator  Co.  v.  Union 
P.  R.  Co.  97  Iowa,  719,  66  N.  W.  1059. 

Messrs.  "Winkler,  Flanders,  Smltli, 
Bottnm,  ft  Vilas,  for  respondent: 

The  doctrine  of  election  of  remedies  ap- 
plies only  where  a  party  has  two  inconsist- 
ent remedies  open  to  him  on  the  facts  as  he 
understands  them  to  exist  at  the  time  of  his 
supposed   election.    It   has   no   application 
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where  the  party  acts  on 'a  mistaken  under- 
standing of  the  facts :  and  it  has  no  force  to 
prevent  one  who  has  pursued  the  wrong  rem- 
edy upon  a  mistaken  understanding  of  the 
facts  from  afterwards  pursuing  the  right 
remedy  when  the  facts  are  ascertained. 

In  determining  whether  or  not  an  article 
is  to  be  regarded  as  a  fixture,  the  intention 
of  the  parties  to  make  it  a  permanent  acces- 
sion to  the  freehold  is  the  most  important 
consideration. 

Penn  Mut.  L.  Ins.  Co.  v.  Semple,  38  N.  J. 
Eq.  676;  Roddy  v.  Brick,  42  N.  J.  Eq.  218, 
6  Atl.  806 ;  Foote  y.  Oooch,  90  N.  C.  205,  1 
S.  E.  525;  Van  Ness  v.  Pacard,  2  Pet.  137,  7 
L.  ed.  374;  Myrick  v.  Bill,  3  Dak.  284,  17 
N.  W.  268 ;  Orton  v.  Noonwn,  27  Wis.  272. 

Admissions  or  statements,  though  appear- 
ing in  judicial  records,  estop  the  person  maJc- 
ing  them  from  explaining  them  or  denying 
their  truth,  only  as  against  those  who  were 
parties  or  claimed  rignts  under  such  records, 
or  who  acted  upon,  or  were  influenced  by, 
such  statements. 

Dahlman  v.  Forster,  56  Wis.  382,  13  N. 
W.  204. 

It  is  expressly  found  that  the  removal  of 
the  furnace  will  not  injure  or  impair  the 
value  of  the  real  estate  on  which  the  mort- 
gage was  given  and  on  which  it  became  a 
lien.  This  being  so,  the  defendant,  claim- 
ing only  under  the  mortgage,  has  no  right 
to  complain.  The  plaintiff  has  the  same 
right  in  such  case  to  remove  the  furnace  as 
against  the  purchaser  as  it  would  have  had 
as  against  the  prior  owner. 

Walker  y.  Grand  Ra/pids  Flouring  Mill  Co. 
70  Wis.  92,  35  N.  W.  332;  ManicaHng  v. 
Jenison,  61  Mich.  117,  27  N.  W.  899;  Ger- 
man Sav.  d  L.  8oc.  y.  Weber,  16  Wash.  95, 
38  L.  R.  A.  269,  47  Pac.  224;  Lansing  Iron 
c€  Engine  Works  v.  Walker,  91  Mich.  413, 
51  N.  W.  1061;  Binkley  y.  Forkner  (Ind.) 

3  L.  R.  A.  33,  and  note;  Page  v.  Edwards, 

04  Vt.  124,  23  Atl.  917;  13  Am.  &  Eng.  Enc. 
Law,  p.  630;  General  Electric  Co.  v.  Transit 
Equipment  Co.  67  N.  J.  Eq.  460,  42  Atl. 
101. 

Marshall,  J.,  delivered  the  opinion  of  the 
court : 

The  first  point  made  bv  appellant,  that  is 
deemed  sulhciently  important  to  be  worthy 
of  consideration,  is  that  plaintiff,  having 
elected  to  sue  upon  the  contract  when  a  way 
was  open  to  treat  it  as  at  an  end  and  to 
take  the  property  in  controversy,  was  legally 
bound  thereby,  and  that  the  trial  court 
should  have  so  held  by  dismissing  this  ac- 
tion. The  rule  is  quite  familiar  that  a  per- 
son cannot  have  the  benefit  of  two  inconsist- 
ent remedies  or  causes  of  action ;  that  when 
there  are  such,  either  of  which  will  remedy 
the  wrong  against  him,  the  choice  of  one  for- 
ever waives  the  other.  Many  applications 
of  that  have  been  made  by  this  court.  War- 
ren V.  Landry,  74  Wis.  144,  42  N.  W.  247 ; 
Crook  y.  First  Nat.  Bank,  83  Wis.  31,  52  N. 
W.  1131;  Bank  of  Lodi  v.  Washbur^i  Elec- 
tric Light  d  P.  Co.  98  Wis.  647,  74  N.  W. 
303 ;  Carroll  v.  Esthers,  102  Wis.  436,  78  N. 
W.  604.    It  was  very  recently  quite  thor* 
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oughlj  discussed  in  Bwrth  ▼.  Loeffelholtz, 
108  Wis.  562,  84  N.  W.  846.  Doee  that  rule 
apply  where  a  person,  supposing  he  has  two 
causes  of  action  for  the  satisfaction  of  his 
claim,  when  he  in  fact  has  but  one,  sues  up- 
on the  supposed  cau^e  which  has  no  exist- 
ence, and  is  defeated  on  that  ground?  Is  he 
under  such  circumstances  precluded  from 
suing  upon  the  only  cause  of  action  which 
he  in  fact  had?  Ijhe  proposition  of  appel- 
lant's counsel  is  that>  because  plaintiff  sued 
upon  the  contract,  suppoeiug  it  had  a  cause 
of  action  thereon,  and  was  defeated  because 
the  contract  had  been  rightfully  rescinded  by 
defendant's  predecessor,  leaving  the  subject 
thereof  the  property  of  respondent,  it  must 
nevertheless  lose  the  same  because  another 
remedy  is  necessary  to  its  recovery;  that 
while  it  was  defeated  because  the  subject  of 
the  action  was  not  the  property  of  Mrs. 
Shurts,  it  is  in  any  event  powerless  to  claim 
the  thing  which,  by  the  judgment  of  the 
court,  it  owns.  That  seems  to  be  unreason- 
able. If  the  doctrine  as  to  the  effect  of  an 
election  between  two  inconsistent  causes  of 
action  goes  that  far,  it  is  certainly  liable  to 
cause  great  injustice  in  some  cases.  That, 
of  itself,  without  investigation,  suggests  that 
it  does  not  go  that  far.  We  shoiud  hesitate 
to  sustain  counsel's  theory  if  the  question 
involved  was  new,  but  it  is  not. 

The  same  seemingly  unreasonable  applica- 
tion of  the  rule,  as  regards  the  effect  of  an 
election  between  inconsistent  remedies,  as 
that  contended  for  here,  has  been  several 
times  insisted  upon  in  other  courts,  as  ap- 
pears from  reported  cases,  and  always  un- 
successfully. In  Morris  v.  Rexford,  18  N. 
Y.  552,  the  circumstances  were  that  plaintiff 
sold  a  quantity  of  oats  to  the  defendant, 
payment  therefor  to  be  made  on  delivery. 
The  delivery  was  made  but  the  purchase 
price  was  not  paid.  After  some  delay  the 
plaintiff  endeavored  to  rescind  the  sale  con- 
tract and  brought  replevin.  Subsequently 
he  sued  for  the  purchase  price  of  the  oats. 
On  the  trial  it  did  not  appear  that  recovery 
was  had  in  the  replevin  action  or  what  had 
become  of  the  sama  The  court  held  that 
the  mere  commencement  of  the  replevin  ac- 
tion did  not  necessarily  preclude  plaintiff 
from  prosecuting  the  action  on  the  sale  con- 
tract; that  whether  there  was  an  election  of 
remedies  within  the  meaning  of  the  rule  on 
that  subject  depended  upon  whether  the 
plaintiff  nad  in  fact  two  remedies;  that  if 
he  had  but  one,  the  pursuit  of  one  that  he  did 
not  possess  would  not  bar  him  from  subse- 
quently resorting  to  the  one  which  he  did 
possess.  In  Kinney  v.  Kiemany  49  N.  T. 
164,  the  court  stated  the  rule  in  these  words : 
"The  institution  by  a  party  of  a  fruitless 
action,  which  he  has  not  the  right  to  main- 
tain, will  not  preclude  him  from  asserting 
the  rights  he  really  possesses."  In  MoNutt 
V.  Hilkina,  80  Hun,  236,  29  N.  Y.  Supp.  1047, 
the  decision  was  based  on  that  in  the  preced- 
ing case  cited.  The  rule  declared  substan- 
tially fits  the  exact  facts  of  this  case.  The 
syllabus  states  it  briefly  as  follows:  ''An 
action  brought  for  the  conversion  of  personal 
property,  wlierein  it  was  successfully  main- 
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tained  by  the  defendant  that  the  title  to  the- 
personal  property  allied  to  have  been  con- 
verted was  in  him  and  in  which  judgment 
was  rendered  in  his  favor  is  not  a  bar  to  tk 
subsequent  action  between  the  same  parties 
brought  to  recover  damages  for  a  breach  of 
the  contract  of  sale  of  such  property."  In 
reaching  such  conclusion  the  court  used  the 
following  language  as  to  the  contention  of 
the  losing  pai^y:  "The  defendants,  by  their 
contention,  succeeded  in  establishing  that 
there  had  been  an  absolute  sale,  and  that,, 
therefore,  the  plaintiff  had  mistaken  her 
remedy,  and  they  cannot  now  set  up  the 
judgment  which  they  then  obtained  to  pre- 
vent the  plaintiff  recovering  the  purchase 
price  of  the  property  which  they  formerly 
urged  and  established  was  sold  to  them  by 
her,  and  which  it  is  conceded  tiiey  have  not 
paid  for,  and  thus  not  only  retain  the  prop- 
erty, but  also  the  purchase  price."  To  the 
same  effect  are  Re  V<m  Norman,  41  Minn. 
494,  43  N.  W.  334;  Gould  ▼.  Blodgett,  61 
N.  H.  116. 

In  applying  the  rule  as  regards  the  effect 
of  a  dioice  between  two  inconsistent  reme- 
dies or  causes  of  action,  it  must  be  kept  in 
mind  that  there  must  be  two  such  remedies 
or  causes  of  action,  in  fact,  before  a  choice 
can  be  made  within  the  meaning  of  the  rule. 
A  misconception  of  remedies  should  not  be 
mistaken  for  an  election  between  inconsist- 
ent remedies.  Here  there  was  no  remedy  up- 
on the  contract.  Mrs.  Shurts  recovered  of 
appellant  upon  that  ground.  Such  recovery 
effectively  answers  the  suggestion  that  the 
resort  to  the  supposed  remedy  stands  in  the 
way  of  insisting  upon  the  only  remedy  plain- 
tiff had.  Not  only  is  plaintiff  not  bound  as 
having  made  an  election  of  one  of  two  in- 
consistent remedies,  but  Mrs.  Shurts,  and 
appellant  claiming  under  her,  are  estopped 
by  the  former  judgment  from  asserting  to 
the  contrary  or  that  the  property  in  dis- 
pute was  not  the  property  of  respondent,  at 
least  as  between  it  and  Mrs.  Shurts,  and  as 
between  it  and  the  appellant  unless  the  fact 
be  otherwise  because  as  against  him  the 
heating  plant  became  a  part  of  the  real  es- 
tate and  passed  to  him  under  the  foreclosure 
sale. 

So,  as  between  Mrs.  Shurts  and  respond- 
ent, the  heating  plant  is  personal  property^ 
notwithstanding  its  physical  annexation  to 
the  building  it  was  designed  to  heat.  The 
plant  was  not  simply  set  up  in  Mrs.  Shurts*^ 
building  on  trial.  It  was  actually  sold  and 
deliver^  to  her  and  placed  in  her  building 
to  remain  there  as  an  improvement  thereof, 
subject  to  the  guaranty  of  its  efficiency. 
The  parties  were  competent  to  preserve  its 
character  as  personalty,  between  themselves. 
That  does  not  admit  of  a  question.  Smith 
V.  Waggoner,  50  Wis.  165,  6  N.  W.  568; 
Fitzgerald  ▼.  Anderson,  81  Wis.  341,  61  N. 
W.  654;  Keefe  v.  Ftwlong,  96  Wis.  219,  70 
N.  W.  1110.  They  accomplished  that,, 
though  the  relations  of  vendor  and  vendee 
between  them  were  not  severed  by  resorting 
to  the  contract  in  that  regard,  but  by  the 
use  by  Mrs.  Shurts  of  her  remedy  for  thm 
breach  of  warranty. 
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Did  the  heating  plant  heoame  a  fixture  as 
to  the  mortgagee?  That  is  the  important 
question.  That  there  was  an  intent  on  the 
part  of  respondent  and  Mrs.  Shurts  that  it 
should  be  incorporated  into  and  made  a  part 
of  the  building,  subject  to  the  right  of  the 
former  to  reclaim  tne  same  in  case  of  ina- 
bility to  make  the  apparatus  do  the  work 
guaranteed,  is  unquestioned.  As  before  in- 
dicated, the  contract  of  sale  contemplated 
physical  annexation  of  the  plant  to  and  in- 
corporation of  it  with  the  ouildin^  it  was 
designed  to  heat  as  a  permanent  improve- 
ment thereof,  reserving  the  right  to  remove 
it  as  a  mere  security  against  losing  the 
property  as  well  as  the  pay  for  it  if  it  failed 
to  satisify  the  warranty.  All  the  essentials 
to  change  tne  chattel  character  of  the  prop- 
erty to  real  estate  were  satisfied,  vis.:  phy- 
sical annexation  of  one  to  the  other,  adapta- 
tion of  the  improvement  to  the  use  to  which 
the  realty  was  devoted,  and  intent  of  the 
person  causing  the  annexation  to  make  a 
permanent  improvement  of  the  freehold. 
Tvler,  Fixtures,  114;  Ounderson  v.  8to<ir- 
ihoui,  104  Wis.  180,  80  N.  W.  466.  The  re- 
latione between  the  parties  after  the  plant 
was  set  up  were  substantially  the  same  as 
they  would  have  been  had  respoiident  sold 
it  under  an  agreement  that  the  title  thereto 
should  not  pass  to  the  vendee  till  it  was  paid 
for,  and  if  payment  was  not  made  respond- 
ent should  have  the  right  to  remove  it  from 
the  building,  doing  no  more  injury  thereto 
than  necessai-y.  Counsel  for  appellant 
claim  that  personal  property  incorporated 
into  mortgaged  realty  under  such  circum- 
stances, and  without  the  mortgagee  being  a 
party  to  the  transaction,  becomes  a  part  of 
the  mortgage  security,  and  cite  many  au- 
thorities to  support  that  view.  Counsel  for 
respondent  claim  that  in  such  circumstances, 
where  the  accession  can  be  severed  from  the 
realty  without  injury  to  the  latter  or  to  the 
value  of  the  security  for  the  mortgage  debt 
as  it  stood  before  the  improvement  was 
made,  the  same  character  is  impressed  upon 
the  accession  as  between  the  vendor  and  the 
mortgagee  as  between  the  vendor  and  mort- 
gagor; in  other  words,  that  it  does  not  be- 
come real  estate,  and  may  be  severed  from 
the  realty  and  removed  without  invading 
the  rights  of  the  mortgagee.  The  learned 
trial  court  so  held  and  there  is  ample  au- 
thority to  support  that  view,  to  some  of 
which  counsel  for  respondent  have  referred 
us.  The  difficulty  is  that  there  are  two 
well-defined  doctrines  on  the  subject,  one 
being  directly  opposed  to  the  other.  In 
many  jurisdictions  the  doctrine  contended 
for  by  appellant's  counsel  prevails,  and  in 
many  others  that  contended  for  by  respond- 
ent's counsel  pre\''ails.  The  former  view  is 
maintained  by  the  following  of  the  numer- 
ous authorities  that  might  be  cited :  Miller 
V.  Wilson,  71  Iowa,  610,  33  N.  W.  128;  Clary 
V.  Owen,  15  Gray,  522;  Pierce  y,  George,  108 
Mass.  78, 11  Am.  Rep.  310;  Smith  Paper  Oo, 
V.  iServin,  130  Mass.  511;  Southhridge  8av, 
Bank  v.  Mason,  147  Mass.  500,  1  L.  R.  A. 
350,  18  N.  E.  406;  Meagher  v.  Hayes,  162 
Mass.  228,  25  K.  E.  105;  Wateriovm  Steam 
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Engine  Co.  v.  Davis,  5  Houst.  (Del^  192; 
Hawkins  v.  Hersey,  86  Me.  394,  30  Atl.  14; 
McFadden  v.  Allen,  134  N.  Y.  489,  19  L.  R. 
A.  446,  32  N.  E.  21.  The  later  view  is  as 
firmly  maintained  by  the  following  of  many 
authorities  that  might  be  mentioned:  Camp- 
hell  V.  Roddy,  44  N.  J.  Eq.  244,  14  Atl.  279; 
Binkley  v.  Forkner,  117  Ind.  185,  3  L.  R.  A. 
33,  19  N.  E.  753;  Hill  v.  Setodld,  53  Pa.  271, 
91  Am.  Dec.  209;  Crippen  v.  Morrison,  13 
Mich.  23;  Belvin  v.  Raleigh  Paper  Co.  123 
N.  C.  138,  31  S.  E.  666;  German  8a/i^.  d  L. 
Soc.  V.  Weber,  16  Wash.  96,  38  L,  R.  A.  267, 
47  Pac.  224;  Northtce^tem  Mut.  L.  Ins.  Co. 
V.  Ge(yrg€,  77  Minn.  319,  79  N.  W.  1028,  1064. 

In  Clary  v.  Oiven,  16  Gray,  622,  the  Mas- 
sachusetts court,  speaking  by  Mr.  Justice 
Hoar,  said:  "We  think  it  is  not  in  the  pow- 
er of  the  mortgagor,  by  any  agreement  made 
with  a  third  person  after  the  execution  of 
the  mortgage,  to  give  to  such  person  the  right 
to  hold  anything  to  be  attacned  to  the  free- 
hold, which  as  between  mortgagor  and  mort- 
gagce  would  become  a  part  of  the  realty." 
In  Meagher  v.  Hayes,  162  Mass.  228,  25  N. 
E.  105,  the  same  court  said  that  a  building 
put  on  mortgaged  land  and  annexed  to  it  in 
the  usual  way,  without  the  mortgagee  being 
a  party  to  tSie  transaction,  became  a  part 
of  the  mortgage  security  notwithstanding  an 
agreement  between  the  owner  of  the  build- 
ing and  the  mortgagor  that  it  should  remain 
personal  property  with  the  right  of  such 
owner  to  remove  it,  *and  that  the  purchaser 
of  the  land  at  the  foreclosure  sale  became  the 
owner  of  such  building,  though  he  bought 
with  notice  of  such  agreement.  In  Hawkins 
V.  Hersey,  the  supreme  court  of  Maine,  speak- 
ing by  Mr.  Justice  Whitehouse,  said: 
"When  machinery  is  sold  and  placed  in  a 
building  for  the  purpose  of  making  it  avail- 
able as  a  manufactory  and  permanently  in- 
creasing its  value  for  occupation,  an  agree- 
ment between  the  seller  and  buyer  that  the 
title  shall  remain  in  the  former  until  it  is 
wholly  paid  for,  will  not  bind  or  affect  the 
mortgagee  of  the  realty  without  notice,  and 
such  machinery  will  pass  to  the  mortgagee 
as  a  part  of  the  realty." 

On  the  other  hand,  in  Gcrma/n  Sav.  d  L. 
Soc.  V.  Weber,  16  Wash.  95,  38  L.  R.  A.  267, 
47  Pac.  224,  the  supreme  court  of  Washing- 
ton said  that  material  sold  and  used  in  the 
construction  of  a  building  located  upon 
mortgaged  real  estate,  under  an  agreement 
with  the  mortgagor  that  the  seller  shall  re- 
tain the  title  to  such  material  till  paid  for, 
with  the  right  to  remove  the  same  in  case  of 
nonpayment,  does  not  become  a  part  of  the 
building  and  realty  so  that  the  mortgage  lien 
will  attach  thereto  as  against  the  seller,  if 
such  material  can  l)e  removed  from  the 
building  without  injury  thereto.  Similar 
language  was  used  by  Uie  Minnesota  court 
in  Northicestem  Mut.  L.  Ins.  Co.  v.  George, 
77  Minn.  319,  79  N.  W.  1028,  1064,  where  it 
was  held  that  an  apparatus,  which  formed  a 
necessary  part  of  a  cold-storage  plant  and 
was  attached  to  the  storage  building  subse- 
quent to  the  execution  of  a  mortgage  there- 
on, under  an  agreement  between  the  vendor 
of  the  apparatus  and  the  mortgagor  that  the 
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former,  should  retain  the  title  thereto  till  it 
should  be  paid  for,  and  have  the  right  to  re- 
move the  same  in  case  of  default,  did  not  be- 
come a  part  of  the  mortgaged  realty,  but  re- 
mained personal  property  during  the  exist- 
ence of  the  condition,  as  against  both  mort- 
gagor and  mortgagee,  since  its  removal  from 
the  building  to  which  it  was  attached  was 
shown  to  be  practical  without  injuring  such 
building  or  the  value  of  the  mortgage  se- 
curity as  it  existed  before  the  apparatus 
was  placed  therein.  The  other  cases  cited 
to  that  doctrine  are  to  the  same  effect. 
Probably  the  leading  case  on  the  subject  is 
Campbell  v.  Roddy ^  44  N.  J.  Eq.  244,  where 
the  two  doctrines  are  discussed  at  great 
length. 

The  rule  that  a  contract  between  a  mort- 
gagor of  real  estate  and  his  vendor  of  chat- 
tels, to  be  and  which  are  actually  wrought 
into  such  real  estate  as  an  improvement 
thereof,  will  preserve  the  chattel  character 
•of  the  accession,  does  not  militate  against 
the  mortgage  attaching  thereto  as  a  part  of 
the  security  if  the  mortgagee  is  not  a  party 
to  such  agreement,  is  referred,  for  its  orig- 
inal support  in  this  country,  most  generally 
to  the  supreme  court  of  Massachusetts,  and 
it  is  sometimes  called  the  Massachusetts 
rule.  If  it  applies  to  this  case,  the  finding 
that  it  is  practicable  to  remove  the  heating 
plant  from  the  appellant's  building  is  imma- 
terial, and  the  judgment  appealed  from  is 
wrong.  • 

It  seems  that  this  court  adopted  the  so- 
called  Massachusetts  rule  at  a  very  early 
day,  in  Frankland  v.  Moult  on,  6  Wis.  1, 
where  the  opinion  was  delivered  by  Chief 
Justice  Whiton,  citing  Winslow  v.  Mer- 
chants'  Ins,  Co.  4  Met.  306,  38  Am.  Dec.  368 ; 
Corliss  V.  McLagin,  29  Me.  115,  and  Butler 
V.  Page,  7  Met.  40,  39  Am.  Dec.  767.  The 
circumstances  in  the  Frankla/nd  Case  were 
that  machinery  was  sold  to  the  owner  of  the 
real  property  while  it  was  encumbered  by  an 
equitable  mortgage,  to  be  attached  to  such 
realty  as  an  improvement  thereof,  the  ven- 
dor of  the  machinery  retaining  a  chattel, 
mortgage  interest  therein  to  secure  the  pay- 
ment of  the  purchase  money.  It  was  held 
that  the  chattel  mortgage  was  wholly  in- 
operative as  against  the  holder  of  the 
equitable  mortgage;  that  the  agreement  be- 
tween the  chattel  mortgagee  and  mortgagor, 
preserving  the  chattel  character  of  the  ma- 
<;hinery  after  it  was  physically  attached  to 
and  had  become  an  appropriate  improvement 
of  the  building  in  which  it  was  located,  was 
effective  only  between  the  parties  to  such 
mortgage.  In  Kendall  Mfg,  Co.  v.  Rundle, 
78  Wis.  150,  47  N.  W.  364,  a  chattel  mort- 
gage was  talweu,  by  the  vendor  of  a  heating 
plant  set  up  in  a  building,  to  secure  the  pur- 
chase money  of  such  plant,  and  it  was  held 
that  the  chattel  mortgage  was  not  effective 
to  preserve  the  chattel  character  of  the  heat- 
ing plant  as  against  prior  lien  claims  upon 
the  property.  The  very  opposite  was  held 
in  Campbell  v.  Roddy,  the  leading  New  Jer- 
sey case  to  which  we  have  reforrod,  where 
several  Massachusetts  cases  that  have  re- 
-ceived  the  approval  of  this  court  were  re- 
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viewed  and  rejected  as  unsound.  Frankland 
v.  Moulton,  in  principle,  covers  the  whole 
subject  under  discussion.  It  does  not  ap- 
pear ever  to  have  been  criticised  here  since 
it  was  decided,  but  has  been  repeatedly  ap- 
proved as  stating  the  true  rule.  Smith  v. 
Waggoner,  50  W-is.  155,  6  N.  W.  568;  Taylor 
v,  Collins,  51  Wis.  123,  8  N.  W.  22 ;  KendaU 
Mfg.  Co.  V.  Rundle,  78  Wis.  150,  47  N.  W. 
364 ;  Homestead  Land  Co.  v.  Becker,  96  Wis. 
206,  71  N.  W.  117;  Ounderson  v.  Sioarthout, 
104  Wis.  186,  80  N.  W.  466. 

The  judicial  policy  for  this  state  having 
been  established  for  nearly  half  a  century, 
as  indicated,  it  is  coneidered  that  we  are  not 
permitted  to  question  it  now.  The  opposite 
doctrine  may  be  the  most  equitable.  It  is 
probably  supported  by  the  greater  weight  of 
authority  if  that  is  to  be  determined  by  the 
nimiber  of  decisions.  Possibly  it  may  be  by 
the  better  reasoning,  though  the  indications, 
it  is  believed,  from  a  study  of  the  numerous 
cases  that  have  dealt  with  the  subject  in  re- 
cent years,  are  that  it  has  been  losing  rather 
than  gaining  ground.  The  tendency  of 
courts  is  to  fence  it  within  as  narrow  limits 
as  practicable.  For  example,  in  McFadden 
V.  Allen,  134  N.  Y.  489,  19  L.  R.  A.  44C,  32 
N.  E.  21,  decided  in  1892,  the  Massachusetts 
rule,  so  called,  was  adopted  in  its  entirety, 
with  the  possible  exception  of  where  an  in- 
terest in  the  accession  to  realty  is  reserved 
as  security  for  purchase  money.  In  all  oth- 
er cases  it  was  distinctly  said  that  a  con- 
tract between  a  mortgagor  and  a  third  per- 
son, preserving  the  chattel  character  of 
property  added  to  real  estate  as  an  improve- 
ment thereof  during  the  life  of  the  mortgage 
thereon,is  ineffective  as  against  the  mortga- 
gee unless  he  is  a  party  to  the  transaction; 
and  that  the  question  of  whether  it  can  or 
cannot  be  removed  without  injury  to  the 
realty  is  immaterial.  What  reason  there  is 
for  saying  that  a  contract  between  a  vendor 
of  chattels  and  a  mortgagor  of  real  estate, 
in  r^ard  to  the  character  of  the  former  aft- 
er being  incorporated  into  the  latter,  shall 
be  binding  on  the  mortgagee  in  one  case  and 
not  in  another,  when  the  mortgagor  is  left 
in  the  same  position,  without  tiie  benefit  of 
the  accession  to  the  realty,  in  one  case  as  in 
the  other,  is  not  easily  perceived.  McFad- 
den V.  Allen  seems  to  limit  or  overrule  some 
early  New  York  cases  cited  by  the  New  Jer- 
sey court  as  supporting  authorities.  The 
general  rule  stated  in  the  New  York  court 
is  in  perfect  harmony  with  the  holdings  of 
the  Massachusetts  court.  It  is  as  follows: 
"The  lien  of  a  mortgagee  therefore  covers  all 
that  WAS  realty  when  he  accepted  the  securi- 
ty, and  all  accessions  to  the  realty  except 
when,  by  a  valid  agreement  to  which  he  was 
a  party,  the  character  of  chattels  is  im- 
pressed upon  them."  The  invalidity  of  a 
contract  between  a  mortgagor  of  realty  and 
his  vendor  of  chattels  to  be  annexed  and 
which  are  annexed  to  the  mortgaged  prop- 
erty, preserving  the  chattel  character  of  the 
accessions,  has  been  recently  repeatedly 
maintained  by  the  Federal  courts.  Phoenix 
IronAVnrl'n  Co.  v.  yew  York  Security  d  T. 
Co.  28  C.  C.  A.  76,  54  U.  S.  App.  408,  83  Fed. 
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767 ;  Porter  v.  Pittsburg  Bessemer  Steel  Co. 
120  U.  S.  649,  30  L.  ed.  830,  7  Sup.  Ct.  Rep. 
741,  122  U.  S.  283,  30  L.  ed.  1211,  7  Sup. 
Ct.  Rep.  1200. 

In  a  New  Jersey  case  decided  in  1898, — 
General  Electric  Co,  v.  Transit  Equipment 
Co.  67  N".  J.  Eq.  460,  42  Atl.  101,-— a  conclu- 
sion was  reached  contrary  to  that  of  the  Fed- 
eral Supreme  Court  in  the  case  last  above 
•cited,  such  court's  decision  being  vigorously 
attacked  as  promulgating  an  unsound  doc- 
trine. The  difliculty  is  that  the  judicial  pol- 
icy of  the  Federal*  court,  indicated  in  the 
several  cases  cited,  and  the  other  courts  that 
are  in  harmony  therewith,  is  one  way,  while 
that  of  the  New  Jersey  court  and  others  in 
harmony  with  its  policy  is  the  other.  Each 
court  having  adopted  a  policy  for  its  juris- 
diction, for  it  that  policy  is  the  proper  one 
and  the  opposite  policy  is  unsound.  An  ex- 
pression in  Phosnix  Iron-Works  Co.  v.  New 
York  Security  d  T.  Co,  may  be  cited  as  indi- 
cating clearly  that,  where  the  doctrine  pre- 
vails that  the  vendor  of  chattels  to  be  atr 
tached  to  real  estate  cannot  control  their 
character  after  the  accession  is  made,  as 
against  the  mortgagee  of  the  realty,  by  a  con- 
tract with  the  mortgagor,  the  question  of 
whether  such  accession  can  be  severed  from 
the  realty  without  injury  thereto  is  of  no 
significance.  Clark,  district  judge,  in  deliv- 
ering the  opinion  of  the  court  of  appeals, 
said:  "The  determination  of  the  case  does 
not  depend  on  any  narrow  question  of  mere 
physical  injury  to  the  building  in  the  re- 
moval of  the  machinery  placed  therein." 

Walker  v.  Grand  Rapids  Flouring  Mill  Co, 
70  Wis.  02,  35  N.  W.  332,  is  cited  to  our  at- 
tention by  respondent's  counsel  with  confi- 
dence, but  we  think  it  has  no  application  to 
the  facts  of  this  case.  There  an  apparatus 
for  a  gristmill  was  consigned  by  the  manu- 
facturer to  a  contractor  who  was  engaged 
in  building  over  the  mill  for  the  owner,  with 
permission  to  set  it  up  for  trial.  There  was 
no  sale,  conditional  or  otherwise.  The  own- 
er of  the  apparatus  did  not  part  with  the 
title  or  have  any  intention  of  adding  the  ap- 
paratus to  the  mill  as  a  permanent  improve- 
ment thereof,  conditional  or  otherwise.  If 
there  had  been  no  sale  of  the  heating  plant 
in  question,  conditional  or  otherwife,  but  a 
mere  permission  obtained  of  Mrs.  Shurts  to 
set  it  up  in  her  house  and  test  it,  there 
would  be  some  analogy  between  this  case  and 
Walker  v.  Grand  Rapids  Flouring  Mill  Co. 
Whether  it  could  be  removed  under  such  cir- 
cumstances might  depend  upon  whether  the 
removal  would  materially  Injure  the  build- 
ing to  which  it  was  attached.  The  trouble 
is  that  it  was  actually-  sold  and  delivered  to 
^li's.  Shurta.  The  title  thereto  passed  to 
her.  She  afterwards  devested  herself  of  the 
title  as  between  herself  and  respondent,  by 
rescinding  the  sale  contract  for  breach  of 
warranty,  as  before  indicated. 

There  appears  to  be  no  legitimate  way 
open  to  us  to  decide  otherwise  than  that  the 
trial  court  adopted  the  wrong  doctrine  in 
reaching  a  conclusion  in  this  case.  It  was 
made  to  turn  upon  two  facts:  First,  the 
heating  plant  is  personal   property  as   be- 


tween the  mortgagor  and  respondent  because 
of  the  contract  between  them;  second,  it  is 
of  the  same  character  as  regards  appellant 
claiming  under  the  mortgs^e,  because  it 
can  be  removed  without  any  material  injury 
to  the  realty.  Those  facts  are  entirely  im- 
material, since  the  title  to  the  heating  plant 
was  vested  in  Mrs.  Shurts  and  set  up  in  her 
building  as  a  permanent  improvement  there- 
of, subject  to  the  contract  right  reserved  to 
remove  it,  as  a  mere  security  against  loss 
thereof  to  the  vendor  in  case  it  failed  to  sat- 
isfy the  warranty.  The  intention  that  the 
plant  should  actually  be  incorporated  into 
the  realty,  regardless  of  the  conditional 
right  reserved,  satisfied  the  element  of  intent 
necessary  to  make  the  plant  realty  as  be- 
tween the  vendor  thereof  and  the  mortgagee 
of  such  realty.  As  soon  as  the  accession  to 
the  realty  took  place,  the  mortgage  lien  at- 
tached thereto  and  could  not  thereafter  bo 
removed  without  either  payment  of  the 
mortgage  or  the  mortgagee's  consent  The 
rule  stated  in  Homestead  Land  Co.  v.  Becker, 
96  Wis.  206,  71  N.  W.  117,  applies.  There 
being  no  intention  to  remove  the  chattel 
when  it  >nis  attached  to  the  realty,  it  passed 
to  appellant  under  the  mortgage,  who  ac- 
quired title  by  the  foreclosure  thereof,  and 
this  although  it  was  capable  of  being  re- 
moved without  injury  to  the  building.  Mr. 
Justice  Pinney,  in  so  stating  the  rule,  cited 
in  support  thereof  Frankkind  v.  Moulton 
and  one  of  the  leading  Massachusetts  cases. 
Tlie  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  render  judg- 
ment in  defendant's  favor  for  costs. 


ELECTRIC        APPLIANCE       COMPANY. 

Respt.f 

V. 

UNITED    STATES    FIDELITY  &  GUAR- 
ANTY COMPANY,  Impleaded,  etc.,  Appt. 

(.././.^Wi8....^.f  0 

1.  Snbrosatlon  to  tbe  rlgrbts  of  the 
munlclpalltr  aa  asalnst  the  con- 
tractor and  l&la  anretlea  is  not  the  rem- 
edy of  one  who  has  furnished  materials  to 
enable  a  contractor  to  perform  his  contract 
to  construct  a  plant  for  the  municipality,  to 
secure  payment  for  such  materials  after  the 
municipality  has  accepted  the  plant  and  paid 
the  contractor  therefor,  since  the  municipal- 
ity has  no  claim,  having  suffered  no  loss  or 
injury. 

2.  No  action  can  be  maintained  on  a 
contract  and  bond  In  favor  of  a  mn- 
nldpal  corporation,  conditioned  to 
erect  a  plant  for  it  and  turn  it  over  free  and 
clear  of  all  claims  for  materials,  by  a  third 
person  who  furnished  materials  which  have 

Note. — For  earlier  authorities  in  this  series 
as  to  right  of  third  party  to  sue  on  contract 
made  for  his  benefit,  see  Jefferson  v.  Asch 
(Minn.)  25  L.  R.  A.  257,  and  note;  Schmidt 
V.  Louisville  &  N.  R.  Co.  (Ky.)  38  L.  R.  A.  809 ; 
Baxter  v.  Camp  (Conn.)  42  L.  R.  A.  514 ;  Bu- 
chanan V.  Tilden  (N.  Y.)  44  L.  R.  A.  170;  Em- 
bler  v.  Hartford  Steam  Boiler  Inspection  &  Ins. 
Co.  (N.  Y.)  44  L.  R.  A.  612 ;  Case  v.  Hoffman 
(Wis.)  44  L.  R.  A.  728 ;  and  Ferris  t.  American 
Brewing  Co.  (Ind.)  52  L.  B.  A.  305. 
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not  been  paid  for,  where  there  Is  neither  an 
intent  to  secure  bis  claim,  nor  any  promise 
legally  enforceable  in  bis  favor. 
8.  Payoient  In  full  and  acceptance  of 
a  plant  bjr  a  city  under  a  contract  for  its 
construction  will  release  sureties  on  the  con- 
tractor's bond  from  liability  under  a  condi- 
tion that  materials  shall  be  paid  for,  where 
the  contract  provides  that  before  payment  is 
made  the  contractor  shall  present  receipts  in 
full  for  all  materials  furnished. 

(April  9,  1001.) 

APPEAL  by  defendant  surety  on  a  bond 
of  a  contractor  for  public  work  from  an 
order  of  the  Circuit  CJourt  for  Dodge  Coun- 
ty overruling  its  demurrer  to  a  complaint  in 
an  action  to  hold  it  liable  for  materials  fur- 
nished to  the  contractor.    Reversed, 

Statement  by  Bardeen,  J.: 

The  defendant  the  United  States  Fidelity 
&  Guaranty  Company  has  appealed  from  an 
order  overruling  a  demurrer  to  the  plain- 
tiff's complaint.  The  complaint  was  chal- 
lenged on  the  ground  that  there  was  a  de- 
fect of  parties  defendant,  and  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  It  appears  that  the  city 
of  VVaupun  was  desirous  of  erecting  a  muni- 
cipal lighting  plant.  Bids  were  invited, 
and  on  September  2,  1890,  a  contract  was  en- 
tered into  between  the  city  and  the  defend- 
ants Rockwell  &  Snyder  to  erect  the  same, 
and  have  it  fully  completed  and  ready  for 
delivery  on  or  before  November  15th  of  that 
year.  The  contract  stipulated,  among  other 
things,  that  the  plant  should  be  delivered 
"free  and  clear  of  all  claims  or  liens  for 
labor  performed  or  materials  furnished  or 
othei-wise,-'  and  that,  before  final  payment 
should  be  made  therefor  or  be  deemed  to  be 
due  on  said  contract,  the  contractors  should 
present  to  the  city  receipts  in  full  for  all 
labor  performed  and  materials  furnished  in 
and  about  the  construction  and  installation 
of  the  plant.  It  also  provided  that  the  con- 
tractors should  furnish  a  bond  in  the  sum 
of  $20,000,  conditioned  for  the  faithful  per- 
formance of  the  contract  on  their  part,  and 
for  the  payment  hy  them  of  all  claims  for 
materials  and  labor.  A  bond  was  given  by 
the  defendant  guaranty  company  conditioned 
that  the  contractors  Bhould  "well,  truly,  and 
faithfully  comply  with  all  the  terms,  coven- 
ants, and  conditions  of  said  contract  on  their 
part  to  be  kept  and  performed,  according 
to  its  terms,"  subject  to  certain  provisions 
now  to  be  stated:  The  city  was  to  notify 
the  surety,  in  writing,  of  any  act  on  the 
part  of  the  contractors  under  the  contract, 
which  might  involve  a  loss  for  which  the 
surety  might  become  liable,  immediately 
after  the  occurrence  of  such  act  shall  have 
come  to  the  city's  knowledge.  In  the  event 
of  a  breach  of  any  condition  of  the  bond, 
the  surety  was  to  be  subrogated  to  all  rights 
of  the  contractors  growing  out  of  the  con- 
tract, and  all  deferred  payments  or  moneys 
thereafter  to  become  due  were  to  be  credited 
upon  any  claim  the  city  might  make  upon 
the  surety  because  of  such  breach.  An- 
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other  condition  was  that  the  city  should  give 
the  surety  "due  notice  before  the  last  pay- 
ment under  the  contract  herein  referred  to- 
is  made  to  the  principal ;  otherw^ise,  this  ob- 
ligation shall  be  void  as  to  any  liability  of 
the  surety  hereunder."  The  complaint  then 
seta  out  that,  in  order  to  carry  out  the  con- 
tract, tlie  contractors  purchased  merchan- 
dise and  machinery  of  the  plaintiff  amount- 
ing to  $2,396.79,  which  were  used  in  the  con- 
struction and  equipment  of  the  plant.  The 
contractors  have  fully  complied  with  the 
conditions  of  the  contract  on  their  part,  ex* 
cept  that  they  have  not  paid  plaintiff's  de- 
mands and  the  claims  of  others.  The  city 
has  accepted  the  plant  and  paid  the  con- 
tractors therefor.  It  is  further  alleged  that 
the  surety  was  duly  notified  by  the  city  of 
the  failure  of  the  contractors  to  comply 
with  the  conditions  of  their  contract  as  ta 
the  payments  of  said  claim  immediately  aft- 
er its  breach,  and  immediately  after  the  oc- 
currence of  such  breach  had  come  to  the 
knowledge  of  the  city,  a  copy  of  such  notice- 
being  attached  to  the  complaint.  The  pray- 
er for  relief  is  that  plaintiff  be  subrogated 
to  the  rights  of  the  city  as  against  the  other 
defendants,  and  for  judgment  against  them 
for  the  amount  of  its  claim.  The  bond  in 
question  runs  to  the  city  of  Waupun  and 
the  state  of  Wisconsin,  but,  inasmuch  as  it 
does  not  appear  that  the  state  had  any  in- 
terest in  the  contract  or  any  interest  in  the 
controversy,  the  case  will  be  considered  the 
same  as  though  the  state  was  not  a  party  to 
such  bond. 

Messrs,  Dnpee,  JudaJi,  'Willard,  ^ 
TKTolf,  with  Messrs,  Winkler,  Flanders, 
Smith,  Bottum,  A  Vilas,  for  appellant: 

The  bond  does  not  undertake  to  guarantee 
payment  for  labor  and  materials  furnished 
to  the  contractors;  and  the  surety  was  un- 
der no  liability  to  anyone  except  the  city  of 
Waupun  and  the  state  of  Wisconsin,  the 
obligees  named  in  the  bond. 

>r.  W,  Kimball  Co,  v.  Baker,  62  Wis.  529,. 
22  N.  W.  730. 

The  parties  to  the  contract  acted  on  that 
assumption  when  the  city  accepted  the  plant 
and  paid  for  it  without  regard  to  whether 
the  claims  for  labor  and  materials  were 
paid  or  not. 

The  practical  construction  which  the  par- 
ties to  a  contract  have  placed  upon  it  is,  in 
cases  of  doubt,  conclusive  as  to  its  meaning. 

Long-Bell  Lumber  Co,  v.  Stump,  30  C.  C. 
A.  260,  57  U.  S.  App.  646,  86  Fed.  574; 
Sanders  v.  Munson,  20  C.  C.  A.  581,  45  IT. 
S.  App.  32,  74  Fed.  649. 

Whatever  may  have  been  the  undertaking 
of  the  contractors,  the  surety  cannot  be  held 
liable  to  anyone  for  their  default  under  the 
contract  except  the  obligees  in  the  bond. 

Parker  v.  Jeff  cry,  26  Or.  186,  37  Pac.  712. 

Assimiing  that  the  bond  does  guarantee 
the  payment  of  the  claims  of  laborers  or  ma- 
terialmen, still  no  action  can  be  maintained 
upon  the  bond  by  such  claimants  under  the 
circumstances  of  this  case. 

To  enable  a  third  party  to  maintain  an 
action  on  a  contract  to  whidi  he  is  not  a 
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party  the  contract  must  not  only  have  been 
made  for  his  benefit,  but  such  third  party 
must  have  some  legal  or  equitable  rights  in 
particular  property  out  of  which  payment 
18  to  be  made,  or  some  legal  or  equitable 
claim  against  the  person  to  whom  the 
promise  is  made. 

Jefferson  v.  Aschy  53  Minn.  446,  25  L.  R. 
A.  2.57,  55  N.  W.  604;  Durnherr  v.  Rau,  135 
N.  Y.  222,  32  N.  E.  49 ;  Williamson  v.  Michi- 
gan F.  d  M.  Ins.  Co.  86  Wis.  393,  57  N.  W. 
46;  Emhler  v.  Hartford  Steam  Boiler  In- 
spection d  Ins,  Co,  158  N.  Y.  431,  44  L.  R. 
A.  512,  53  N.  E.  212;  Davis  v.  Clinton 
Waterworks  Co.  54  Iowa,  59,  37  Am.  Rep. 
185,  6  N.  W.  126;  Vrooman  v.  Turner,  6'J 
N.  Y.  280,  25  Am.  Rep.  195;  Dow  v.  Clark, 
7  Gray,  198;  Rogers  v.  Union  Stone  Co.  130 
Mass.  581,  39  Am.  Rep.  478;  Borden  v. 
Boardman,  157  Mass.  410,  32  N.  E.  469; 
Morrill  v.  Lane,  136  Mass.  93. 

A  city,  in  contracting  for  a  work  of  this 
kind,  acts  purely  in  its  private,  and  not  at 
all  in  its  public,  capacity. 

1  Dill.  Mun.  Corp.  §  27 ;  Safety  Insulated 
Wire  d  Cable  Co.  v.  Baltimore,  13  C.  C.  A. 
375,  25  U.  S.  App.  166,  66  Fed.  140;  Illi- 
nois Trust  d  Sav.  Bank  v.  Arkansas  City,  34 
L.  R.  A.  518,  22  C.  C.  A.  171,  40  U.  S.  App. 
257,  76  Fed.  271;  Willis  v.  Wyandotte  Coun- 
ty Comrs.  30  C.  C.  A.  445,  58  U.  S.  App.  665, 
86  Fed.  872 ;  Cincinnati  v.  Cameron,  33  Ohio 
St.  336 ;  State  ex  rel.  Great  Falls  Water- 
works V.  Oreat  Falls,  19  Mont.  518,  49  Pac. 
15. 

The  city  had  no  authority  or  power  to  en- 
ter into  such  a  guaranty  for  the  benefit  of 
third  parties. 

Breen  v.  Kelly,  45  Minn.  352,  47  N.  W. 
1067;  Park  Bros,  d  Co.  v.  Sykes,  07  Minn. 
153,  69  N.  W.  712;  Becker  v.  Keokuk  Water- 
works, 79  Iowa,  419,  44  N.  VV.  694. 

Assuming  that  the  bond  in  question  con- 
tains a  guaranty  for  the  payment  by  jblie 
contractors  for  labor  and  materials  sup- 
plied under  the  contract,  the  respondent  to 
maintain  an  action  on  the  bond  must  still 
show  that  such  guaranty  of  payment  for 
labor  and  materials  was  intended  primari- 
ly and  exclusively  for  its  benefit  and  that 
of  others  of  its  class. 

Treat  v.  Stanton,  14  Conn.  445;  Meech  v. 
Ensign,  49  Conn.  191,  44  Am.  Rep.  225; 
German  State  Bank  v.  Korthurcstern  Water 
d  Light  Co.  104  Iowa,  720,  74  N.  W.  685; 
Chung  Kee  v.  Davidson,  73  Cal.  522,  15  Pac. 
100;  Wright  v.  Terry,  23  Fla.  160,  2  So.  6; 
Market  v.  Western  U.  Teleg.  Co.  19  Mo.  App. 
80;  Lake  Ontario  Shore  R.  Co.  v.  Curtiss, 
80  N.  Y.  222 ;  Wheat  v.  Rice,  97  N.  Y.  296 ; 
Durnherr  v.  Rau,  135  N.  Y.  219,  32  N.  E. 
49;  Simson  v.  Brown,  68  N.  Y.  355;  Pwrlin 
V.  Hall,  2  N.  D.  473,  52  N.  W.  405. 

It  does  not  appear  from  the  complaint 
that  the  plaintiff  ever  accepted,  knew  of,  or 
assented  to,  the  alleged  provisions  in  the 
contract  for  its  benefit  until  after  such  pro- 
visions had  been  practically  rescinded  by  the 
acceptance  of  the  plant  and  payment  there- 
for by  the  city,  without  requiring  the  claim 
of  the  plaintiff  or  any  similar  claims  to  be 
paid. 
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The  rescission  of  a  contract  made  between 
two  parties  for  the  benefit  of  a  third,  prior 
to  the  assent  of  such  third  party  to  the 
contract,  is  a  good  defense  to  an  action 
brought  thereon  by  such  third  party. 

Ba^sett  v.  Hughes,  43  Wis.  319;  Putney 
V.  Farnham,  27  Wis.  187 ;  Davis  v.  Calloway, 
30  Ind.  112,  95  Am.  Dec.  670;  Emmitt  v. 
Brophy,  42  Ohio  St.  82;  Trimble  v.  Strother, 
25  Ohio  St.  378 ;  Brewer  v.  Maurer,  38  Ohio 
St.  654,  43  Am.  Rep.  436;  Crowell  v.  Hospi- 
tal of  Saint  Barnabas,  27  N.  J.  Eq.  650 ; 
Ridge  v.  Olmstead,  73  Mo.  578;  Wheat  v. 
Rice,  97  N.  Y.  296;  Durham  v.  Bischof,  47 
Ind.  211;  Strayhorn  v.  Webb,  47  N.  C.  (2 
Jones  L.)  199,  64  Am.  Dec.  580;  White  v. 
Hunt,  64  N.  C.  496;  Hostetter  v.  Bollinger, 
117  Pa.  606,  12  Atl.  741 ;  Dunning  v.  Leavitt, 
85  N.  Y.  35,  39  Am.  Rep.  617;  Crowe  v. 
Lewin,  95  N.  Y.  423. 

Tlie  right  of  subrogation  cannot  be  ex- 
tended beyond  the  rights  of  him  under 
whom  it  is  claimed. 

Knatt  v.  Sturges,  36  Vt.  721;  Franklin 
Sav.  Bank  v.  Taylor,  131  111.  376,  23  N.  E. 
397 ;  Dunn  v.  MissouH  P,  R,  Co.  45  Mo.  App. 
29. 

Where  the  relief  demanded  is  equitable 
in  its  nature  the  action  must  be  regarded  as 
in  equity. 

FraedHch  v.  Flieth,  64  Wis.  187,  25  N. 
W.  28 ;  Denner  v.  Chicago,  M,  d  St,  P.  R, 
Co.  57  Wis.  218,  15  N.  W.  158. 

When  a  complaint  attempts,  but  fails,  to 
state  a  cause  of  action  in  equity,  a  general 
demurrer  thereto  will  be  sustained,  not- 
\vithstanding  it  may  contain  allegations 
which  might  be  sufficient  to  state  a  cause 
of  action  at  law. 

Ibid. 

It  was  a  part  of  this  contract  that  the  ob- 
ligation of  the  surety  (the  appellant)  should 
be  void  unless  the  notice  referred  to  was 
given. 

It  was  the  absolute  right  of  tlie  surety  to 
say  on  what  conditions  it  would  be  bound. 

Uessell  V.  Johnson,  63  Mich.  623,  30  N. 
W.  209. 

As  the  contract  was  that  the  surety  should 
only  be  liable  in  the  event  that  it  was  pre- 
viously notified,  the  complaint,  failing  to  al- 
lege that  the  notice  was  given,  is  fatally  de- 
fective. 

Garberry  v.  German  Ins.  Co,  51  Wis.  605, 
8  N.  W.  406;  Foster  v.  Fidelity  d  C.  Co.  99 
Wis.  450,  40  L.  R.  A.  833,  75  N.  W.  69;  Rice 
V.  Fidelity  d  Deposit  Co.  43  C.  C.  A.  270, 
103  Fed.  427;  2  Wait  Pr.  pp.  383,  385,  378; 
2  May,  Ins.  p.  1333,  note  6;  4  Enc.  PI.  & 
Pr.  pp.  627,  630,  640,  653,  945;  14  Enc.  PL 
&  Pr.  pp.  1067,  1069;  W.  W.  Kimball  Co. 
V.  Baker,  62  Wis.  529,  22  N.  W.  730; 
Franklin  Supers,  v.  Kirby,  25  Wis.  498. 

Messrs.  C.  E.  Hooker  and  Ela,  Grover, 
ft  Graves,  for  respondent: 

After  the  person  for  whose  benefit  the 
contract  is  made  has  been  informed  of  and 
assented  to  it  the  contract  cannot  be  re- 
scinded by  the  contracting  parties  ■without 
his  consent. 

Basseit  v.  Hughes,  43  Wis.  319;  Curtis  v. 
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Tyler,  9  Paige,   432;  King    v.    Whitely,  10 
Paige,  466 ;  Lavorence  v.  Fox,  20  N.  Y.  268. 

When  one  person  for  a  valuable  considera- 
tion engages  with  another  (whether  by  sim- 
ple contract  or  by  covenant  under  seal)  to 
do  some  act  for  the  benefit  of  a  third  per- 
son, the  latter  may  maintain  an  action 
against  the  promisor  for  breach  of  the  en- 
gagement. 

Basaett  v.  Hughes,  43  Wis.  319';  Kollock 
V.  Parcher,  52  Wis.  393,  9  N.  W.  67 ;  Hough- 
ton V.  Milhurn,  54  Wis.  554,  11  N.  W.  517, 
12  N.  W.  23;  Grant  v.  Diebold  Safe  A  Lock 
Co.  77  Wis.  72,  45  N.  W.  951;  Sew  York  Z/. 
/n«.  Co.  V.  Hamlin,  100  Wis.  17,  75  N.  W. 
421;  Cotierill  v.  Stevetis,  10  Wis.  423; 
Kimball  v.  Noyes,  17  Wis.  696;  Putney  v. 
Farnha7n,  27  Wis.  187;  Balliet  v.  Scott,  32 
Wis.  174;  McDowell  v.  Laev,  35  Wis.  171; 
Hoile  V.  Bailey,  58  Wis.  434,  17  N.  W.  322; 
Cook  V.  Durham,  61  Wis.  15,  20  N.  W.  670; 
Winninghoff  v.  Wittig,  64  Wis.  180,  24  N. 
W.  912;  Johannes  v.  Phenioo  Ins.  Go.  66  Wis. 
50,  67  Am.  Rep.  248,  27  N.  W.  414;  Jones 
V.  Foster,  67  Wis.  296,  30  N.  W.  697 ;  Ingram 
V.  Gshom,  70  Wis.  184,  35  N.  W.  304;  Lar- 
son V.  Cook,  85  Wis.  564,  55  N.  W.  703; 
Fultner  v.  Wightman,  87  Wis.  573,  58  N. 
W.  1106;  Morgan  v.  South  Milwaukee  Lake 
View  Co.  97  Wis.  275,  72  N.  W.  837 ;  Kuhl 
V.  Chicago  d  N.  W.  R.  Co.  101  Wis.  42,  77 
N.  W.  166;  7  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  106;  Ranisdale  v.  H  or  ton,  3  Pa.  330; 
Beers  v.  Robinson,  9  Pa.  229;  Thompson  v. 
Thompson,  4  Ohio  St.  333 ;  Helms  v.  Reams, 
40  Ind.  124;  Mize  v.  Barnes,  78  Ky.  606; 
Chreen  v.  Morrison,  5  Colo.  18;  Follansbee 
V.  Johnson,  28  Minn.  311,  9  N.  W.  882; 
Stariha  v.  Greenwood,  28  Minn.  521,  11  N. 
W.  76;  Greenwood  v.  Sheldon,  31  Minn. 
254,  17  N.  W.  479;  Hendrick  v.  Lindsay,  93 
U.  S.  143,  23  L.  ed.  855;  £fecon<i  tfat.  Bank 
v.  Grand  Lo<f(7e,  F.  d  A.  M.  98  U.  S.  123,  25 
L.  ed.  75;  Lyman  v.  Lincoln,  38  Neb.  794; 
67  N.  W.  531;  Doll  v.  Cn*mc,  41  Neb.  655, 
69  N.  W.  806;  Korsmeyer  Plumbing  d 
Heating  Co.  v.  McClay,  43  Neb.  649,  62  N. 
W.  50;  Sample  v.  Hale,  34  Neb.  220,  61  N. 
W.  837;  Jordan  v.  Kavanaugh,  63  Iowa, 
162,  18  N.  W.  861;  Huntington  v.  Fisher, 
27  Iowa,  276 ;  Rice  v.  Savery,  22  Iowa,  470 ; 
Hdbig  v.  Layne,  38  Neb.  743,  67  N.  W.  539; 
Shamp  V.  Ifcyer,  20  Neb.  223,  29  N.  W.  379; 
Cooper  v.  Foss,  16  Neb.  616,  19  N.  W.  606; 
Stewart  v.  Snelling,  15  Neb.  602,  19  N.  W. 
705;  Baker  v.  Bryan,  64  Iowa,  561,  21  N. 
W.  83 ;  Grant  v.  Diebold  Safe  d  Lock  Co.  77 
Wis.  72,  46  N.  W.  961 ;  Knapp  v.  Swaney, 
66  Mich.  345,  66  Am.  Rep.  397,  23  N.  W. 
162;  Austin  v.  Seligman,  21  Blatchf.  506, 
18  Fed.  Rep.  619;  Burton  v.  Larkin,  36  Kan. 
247,  69  Am.  Rep.  641,  13  Pac.  398;  Hostet- 
ter  v.  Hollinger,  117  Pa.  606,  12  Atl.  741; 
Beasley  v.  Webster,  64  111.  458;  Snell  v. 
Ives,  86  111.  279;  Eddy  v.  Roberts,  17  111. 
505;  Brown  v.  fif<rait,  18  111.  88;  Bristow  v. 
Lawc.  21  111.  196;  Rabbcrmann  v.  Wiskamp, 
54  111.  179;  3ftZiam  v.  Tognini.  19  Nev.  133, 
7  Pac.  279;  Schemerhorn  v.  Vandcrhcyden, 
1  Johns.  139,  3  Am.  Dec.  304;  Mcrriman  v. 
A/oorc,  90  Pa.  80;  Fo/f's  Appeal  24  Pa.  200; 
T'ouTtMend  v.  Long,  77  Pa.  143,  18  Am.  Rep. 
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438;  Justice  v.  Tallman,  86  Pa.  147;  Trea* 
v.  Stanton,  14  Conn.  446;  burton  v.  Larkin, 
36  Kan.  246,  69  Am.  Rep.  641,  13  Pac.  398; 
Emmitt  v.  Brophy,  42  Ohio  St.  82. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court  I 

If  any  liability  exists  on  the  part  of  the 
guaranty  company,  it  must  rest  upon  the 
fact  that  it  has  contracted  with  the  city  to 
pay  the  debt  due  from  the  contractors  to 
the  plaintiff.  The  demand  to  be  subrogated 
to  the  rights  of  the  city  as  against  the  con- 
tractors has  no  foundation  to  rest  upon,  be- 
cause it  affirmatively  appears  that  the  city 
has  accepted  the  plant  and  paid  the  contract- 
ors therefor.  The  city  has  no  claim  against 
the  surety,  because  it  has  suffered  no  loss, 
and  has  sustained  no  injury,  by  reason  of 
the  failure  of  the  contractors,  to  pay  the 
plaintiff's  claim.  By  reference  to  the  con- 
tract, it  will  be  seen  that  the  contractors 
bound  themselves  to  furnish  a  bond,  not 
only  for  the  faithful  performance  of  the  con- 
tract, but  for  the  payment  of  all  claims  for 
labor  and  materials.  The  bond  accepted  by 
the  city  omitted  this  latter  provision,  and 
was  conditioned  only  for  the  performance  of 
the  contract.  The  contract  was  apparently 
drawn  upon  the  theory  that  the  city  might 
be  liable  for  the  claims  of  laborers  and  ma- 
terialmen. Such,  however,  is  not  the  fact. 
In  Burnham  v.  Fond  du  Lac,  16  Wis.  193, 
approved  in  Buff  ham  v.  Racine,  26  Wis.  449, 
this  court  held  that  a  municipal  corporation 
was  not  subject  to  the  process  of  garnish- 
ment. Basing  it  upon  grounds  of  public 
policy,  and  as  being  in  harmony  with  the 
rule  just  stated,  this  court,  in  Wilkinson  v. 
Hoffman,  61  Wis.  637,  21  N.  W.  816,  held 
that  statutes  gi^dng  a  mechanic's  lien  did 
not  extend  to,  and  could  not  be  enforced 
against,  the  buildings  and  real  estate  of 
miiiiicipal  corporations  held  for  public  use. 
The'  rule  was  further  extended  in  Chapman 
Valve  Mfg.  Co.  v.  Oconto  Water  Co.  89  Wis. 
264,  60  N.  W.  1004,  by  denying  the  right  to 
a  lien  upon  the  property  of  a  water  com- 
pany organized  for  the  purpose  and  under 
contract  with  a  city  for  furnishing  its 
water  supply.  The  fact  that  the  city  ex- 
pressly contracted  that  the  bond  given 
should  be  for  the  payment  of  materialmen 
and  laborers,  and  then  accepted  a  bond  with- 
out such  a  condition,  is  clearly  a  waiver  of 
that  condition  of  the  contract,  and  indicates 
an  intention  to  abandon  or  relinquish  its 
scheme  in  that  respect.  But,  it  is  urged, 
the  contract  says  the  plant  shall  be  com- 
pleted and  ready  for  acceptance  ''free  and 
clear  of  all  claims  or  liens  for  labor  per- 
formed or  material  furnished  or  otherwise." 
The  plaintiff  has  a  claim  for  material  that 
has  not  been  paid;  hence  there  is  a  breach 
of  the  contract.  Claims  against  whom? 
Certainly  not  against  the  plant,  because  the 
law  says  that  no  such  claim  can  exist. 
Therefore  there  was  no  breach  of  the  con- 
tract on  any  theory  that  plaintiff's  claim 
was  one  against  the  plant  which  the  city 
was  legally  bound  to  discharge.  Whatever 
may  be  the  state  of  the  law  elsewhere,  it  is 
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not  believed  that  the  oases  in  this  jurisdic- 
tion will  sustain  the  proposition  that  the 
third  party  can  maintnin  an  action  against 
an  alleged  promisor  based  upon  an  implied 
promise  to  pay.  The  express  promise,  either 
by  simple  contract  or  covenant  under  seal, 
must  exist.  A  few  of  the  many  cases  in 
this  state  are  as  follows:  Kimball  v. 
Noyca,  17  Wis.  695;  Putney  v.  Famham,  27 
Wis.  187;  Kollock  v.  Parcher,  52  Wis.  393, 
9  N,  W.  67 ;  Joha/nnes  v.  Phenix  Ins.  Co.  66 
Wis.  50,  57  Am.  Rep.  248,  27  N.  W.  414; 
Nix  V.  Wiswell,  84  Wis.  334,  54  N.  W.  620 ; 
Fulmcr  v.  Wightman,  87  Wis.  573;  58  N. 
W.  1106;  Morgan  v.  South  Milwaukee  Lake 
View  Co.  97  Wis.  275,  72  N.  W.  872 ;  Stites 
V.  Thompson,  98  Wis.  329,  73  N.  W.  774. 
The  surety's  engagement  in  the  bond  was 
to  pay  to  the  city,  and  not  to  third  parties. 
There  are  cases  going  to  the  limit  of  hold- 
ing that,  to  entitle  the  third  person  to  re- 
cover upon  a  contract  made  between  other 
parties,  there  must  not  only  be  an  intent 
to  secure  some  benefit  to  such  third  person, 
but  the  contract  must  have  been  entered 
into  directly  and  primarily  for  his  benefit. 
Parker  v.  Jeffcry,  26  Or.  186,  37  Pac.  712. 
An  exhaustive  note  on  the  general  subject 
may  be  found  in  25  L.  R.  A.  257  {Jefferson 
v.  Asch).  We  consider  the  true  rule  to  be 
that  there  must  not  only  be  an  intent  to  se- 
cure some  benefit  to  the  third  party,  but 
there  must  be  a  promise,  legally  enforceable. 
The  contract  and  bond  in  this  case  fail  to 
meet  these  requirements.  The  situation 
presented  shows  a  want  of  any  intent  to  se- 
cure a  benefit  to  third  parties.  When  the 
city  accepted  a  bond  that  did  not  attempt 
to  secure  the  payment  of  materialmen,  and 
which  provided  that  the  surety  should  be 
subrogated  to  the  rights  of  the  city  in  case 
of  a  breach,  and  be  entitled  to  credit  on  the 
claim  of  the  city  for  all  payments  due  the 
contractors,  thereafter  to  become  due,  this 
was  inconsistent  with  the  theory  that  it 
was  the  rights  of  third  parties  that  were 
being  secured. 

There  is,  however,  another  branch  of  this 
ease  fatal  to  the  plaintiff's  alleged  cause  of 
action.  The  contract  pro>ided  tliat,  before 
the  final  payment  should  be  made  by  the 
city  or  be  deemed  to  be  due,  the  contractors 
should  present  receipts  in  full  for  all  labor 
performed  and  materials  furnished  in  the 
construction  and  installation  of  the  plant. 
The  complaint  alleges  that  the  contractors 
fully  complied  with  the  conditions  of  the 
contract,  except  the  payment  of  plaintiff's 
claim  and  the  claims  of  others,  and  that  the 
city  duly  accepted  the  plant  and  paid  the 
contractors  therefor.  No  provision  in  the 
contract  required  any  payment  of  the  con- 
tract price  until  the  work  was  completed 
and  accepted.  The  city  paid  the  contractors 
in  full  for  the  plant,  and  the  inference  is  ir- 
resistible that  such  payment  was  made  in 
defiance  to  the  express  terms  of  the  con- 
tract that  it  should  not  be  made  until  re- 
ceipts in  full  had  been  produced.  As  said 
in  W,  W.  Kimball  Co.  v.  Baker,  62  Wis. 
629,  22  N.  W.  730:  "It  is  elementary  that 
sureties  are  favorites  of  the  law,  and  have  a 
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right  to  stand  upon  the  strict  terms  of  their 
obligation  when  ascertained.  Beyond  the 
burdens  thus  taken  upon  themselves  they 
are  not  bound."  So  far  as  anything  ap- 
pears in  the  complaint,  the  city  had  the  en- 
tire contract  price  in  its  possession  when 
the  alleged  notice  was  given.  Tlie  surety 
had  a  right  to  rely  upon  the  fact  that  the 
city  would  hold  the  contractors  to  strict  ful- 
filment of  their  obligations.  Any  variance 
therefrom  to  the  prejudice  of  the  surety 
would  work  a  discharge.  This  is  element- 
ary. That  this  stipulation  was  of  import- 
ance to  the  surety  admits  of  no  doubt.  That 
it  was  broken  by  the  city  is  certain.  No 
successful  attempt  can  be  made  to  resolve 
the  undertaking  of  the  surety  into  differ- 
ent factors,  and  say  that  they  are  independ- 
ent, and  one  subsists  for  the  benefit  of  this 
plaintiff,  and  another  may  fail  because  of 
the  conduct  of  the  assured.  So  far  as  this 
case  is  concerned,  the  obligation  of  the 
surety  is  a  unit,  and  no  liability  can  be 
pretiicated  thereon  except  in  accordance 
with  the  terms  of  the  contract.  This  is  not 
shown  by  the  complaint,  and  hence  this  ac- 
tion cannot  be  maintained. 

Our  attention  has  been  directed  to  several 
cases  in  Nebraska  apparently  sustaining  the 
plaintiff's  contentions.  They  go  far  beyond 
any  case  to  be  found  in  this  court,  and  are 
based  on  premises  we  do  not  care  to  adopt. 
The  case  of  Baker  v.  Bryan,  64  Iowa,  561, 
21  N.  W.  83,  also  cited  by  plaintiff,  shows 
that  the  engagement  of  the  sureties  was  that 
the  contractor  should  "pay  all  claims  for 
material,  labor,"  etc.  The  court  was  of  the 
opinion  that  the  contract  and  bond  indicated 
an  intent  to  secure  all  persons  furnishing 
labor  and  materials  to  be  used  in  the  con- 
struction of  the  building,  and  therefore  held 
the  sureties  liable.  We  have  arrived  at  the 
conclusion  that  the  contract  and  bond  in 
suit  do  not  disclose  an  intent  to  secure  third 
parties.  We  deem  it  clear,  under  the  cir- 
cumstances, that  the  bond  was  taken  for  the 
city's  benefit,  and  this  conclusion  is  amply 
confirmed  by  the  practical  construction  giv- 
en it  by  the  parties. 

The  order  appealed  from  is  reversed,  and 
the  cause  is  remanded,  with  directions  to 
sustain  the  demurrer  to  the  complaint,  and 
for  further  proceedings  according  to  law. 

Rehearing  denied. 


J.    B.    PATRICK,    Appt., 

V. 

Town  of  BALDWIN,  Respt. 

(109  Wis.  342.) 

*1.  BIlMtnkeM  In  a  notice  of  appeal 
from  a  JudHrment  rendered  in  Justice  court 
do  not  render  such  notice  ineffectiTe  If  it  eon- 

•Headnotes  by  MAnsiiALL,  J. 

Note. — As  to  implied  right  to  recover  from 
municipality  for  support  furnished  poor  person, 
see,  in  this  series,  Rowell  v.  Yershlre  (Vt.)  8 
L.  B.  A.  708. 
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talDB  enough  fo  ideBtify,  with  reasonable  cer- 
tabity,  the  Judgment,  the  parties,  and  the 
court,  and  to  show  that  it  was  made  by  the 
party  appealing,  personally,  or  by  some  per- 
son or  persons  duly  authorized,  in  behalf  of 
such  party. 

2.  A  notice  of  appeal  from  a  Judftrment 
rendered  In  Justice  conrt  against  a  town, 
signed  by  three  persons,  with  the  word  "Super- 
visor" under  the  last  signature,  the  signa- 
tures and  the  official  desiguation  being  so  lo- 
cated that  If  the  plural  number  were  used 
instead  of  the  singular  it  would  clearly  indi- 
cate that  all  signed  officially,  shows  with  rea- 
sonable certainty  that  it  was  so  signed,  where 
there  is  no  indication  in  the  notice  to  the 
contrary. 

8.  There  la  no  learal  obligation  reatinar 
on  a  lunnlclpal  corporation  to  main- 
tain or  relieve  poor  peraona,  in  the  ab- 
sence of  a  statute  creating  one,  and  the  court 
has  no  power,  upon  the  ground  of  moral  obli- 
gations or  the  equities  of  any  given  case,  to 
hold  such  a  corporation  liable  to  a  private 
person  who  may  have  relieved  or  supported  a 
poor  person. 

4.  "Where  the  lair  Impoaea  on  a  mn- 
nlcipallty  the  daty  of  maintaining 
poor  iieraona,  and  designates  officers  there- 
of to  net  in  its  behalf  in  the  performance  of 
such  duty,  their  mere  neglect  will  not  operate 
as  an  implied  request  to  a  private  party  to 
supply  a  needy  person's  wants,  upon  which 
such  party  can  act  and  hold  the  municipality 
liable  as  upon  an  implied  contract. 

6.  The  atatnte  reanirinff  each  to-vrn  In 
thlM  atate  to  anpport  poor  peraona  In 
certain  cases,  and  the  supervisors  thereof  to 
see  that  such  support  is  furnished,  does  not 
permit  a  private  party  to  aid  or  relieve  such 
a  person  at  the  expense  of  the  town,  without 
a  contract  to  that  effect,  made  between  him 
and  such  supervisors  or  a  majority  thereof. 

(February  26,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  St.  Croix  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  value  of  services  rendered  in 
caring  for  a  poor  person  who  was  alleged 
to  be  a  charge  on  the  defendant  town.  Af- 
firmed, 

Statement  by  Marshall,  J. : 

The  cause  was  commenced  against  the  de- 
fendant town  in  justice  court,  wherein  such 
proceedings  were  had  that  judgment  was 
duly  rendered  in  plaintiff's  favor  for  $101 
damages  and  $20.01  costs,  for  services  ren- 
dered as  a  physician  in  attending  Richard 
Bruaas,  a  poor  person,  having  a  legal  settle- 
ment-in  said  town,  without  any  direction  or 
employment  by  the  supervisors  of  said  town, 
or  either  of  them,  and,  so  far  as  the  com- 
plaint states  the  facts,  without  any  notice  to 
such  supervisors  or  either  of  them,  or  any 
knowledge  on  their  part  of  the  rendition  of 
such  services  or  the  necessity  therefor. 
Within  the  time  required  by  law  an  appeal 
from  such  judgment  was  attempted  to  be 
taken  by  the  supervisors  of  the  town  to  the 
circuit  court.  Each  of  such  supervisors 
made  an  aflTidavit  in  due  form  of  law  for  the 
purposes  of  such  appeal,  in  which  he  testi- 
fied that  he  made  such  affidavit  in  his  offi- 
cial capacity.  Such  affidavits,  with  a  paper 
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intended  as  a  notice  of  appeal  in  the  action, 
were  duly  served  on  the  justice.  Such  no- 
tice of  appeal  was  signed  as  follows:  "P. 
C.  Finvold.  Wm.  Fcrg,  Jacob  De  Jong,  Su- 
pervisor of  the  Town  of  Baldwin,  Defend- 
ant." Such  notice  and  affidavit  were  recog- 
nized by  the  justice  to  be  in  due  form  of  law, 
and  sufficient  to  perfect  an  appeal  from  said 
judgment  on  the  part  of  defendant,  and  the 
papers  were  accordingly  certified  to  the  cir- 
cuit court.  When  the  cause  came  on  for 
trial  in  such  court,  plaintiff's  attorneys 
moved  for  an  order  dismissing  the  appeal 
because  the  notice  thereof  was  insufficient, 
which  motion  was  denied,  due  exception  be- 
ing taken  to  the  court's  ruling.  In  due 
time  objection  was  made  to  the  reception  of 
any  evidence  because  the  complaint  failed  to 
st-ate  facts  sufficient  to  constitute  a  cause  of 
action  against  defendant.  The  objection  was 
sustained.  Plaintiff's  counsel  then  made 
application  for  leave  to  amend  the  complaint 
by  alleging  that  on  December  23,  1898, 
plaintiff  caused  the  chairman  of  the  board  of 
supervisors  of  the  town  to  be  notified  of  the 
necessity  for  immediate  medical  services  to 
be  rendered  to  Richard  Bruaas  and  of  the 
fact  of  his  being  a  proper  subject  for  relief 
by  the  town,  as  a  pauper.  The  application 
was  denied.  Judgment  was  thereupon  ren- 
dered dismissing  the  action,  with  costs. 
Plaintiff's  counsel  excepted  to  each  of  the 
court's  adverse  rulings,  including  that  on  a 
motion  made  for  a  new  trial. 

Messrs.  E.  B.  Kinney  and  A.  J.  Kin- 
ney, for  appellant: 

Section  1499,  Rev.  Stat.,  makes  it  the  duty 
of  the  defendant  town  to  relieve  and  support 
all  poor  and  indigent  persons  lawfully  set- 
tled therein. 

Municipal  corporations  may  be  bound  by 
implied  contracts  within  the  scope  of  their 
powers,  or  by  liabilities  spinning  from  the 
neglect  of  duties  imposed  by  law. 

Dill.  Mun.  Corp.  4th  ed.  8  459;  Mappes 
V.  Iowa  County  Supers.  47  Wis.  31,  1  N.  W. 
359. 

It  was  not  necessary  to  plead  a  promise 
on  the  part  of  the  defendant  to  pay  the 
plaintiff. 

Beach  v.  Neenah,  90  Wis.  623,  64  N.  W. 
319;  Farron  v.  Sherwood,  17  N.  Y.  227;  Es- 
tee,  PI.  §  320. 

It  was  not  necessary  to  plead  that  the 
services  were  performed  at  the  request  of 
the  defendant. 

Jouhert  v.  Carli,  26  Wis.  594;  Tlickfi  ▼. 
Burhans,  10  Johns.  243;  Livingston  v.  Rog- 
ers,  1  Cai.  583;  Summit  Twp.  Poor  Dist.  y. 
Bticrs  (Pa.)  9  Cent.  Rep.  523,  11  Atl.  242; 
Directors  of  Poor  v.  Donnelly  (Pa.)  5  Cent. 
Rep.  269,  7  Atl.  204. 

It  is  not  necessary,  in  pleading,  to  state 
facts  which  the  law  implies. 

Ball  T.  Beaumont,  59  Neb.  631,  81  N.  W. 
858. 

The  defendant  being  under  a  legal  obliga- 
tion to  relieve  this  pauper,  the  fact  that  he 
was,  on  the  24th  day  of  December,  1898,  in 
such  a  condition  that  "unless  he  received 
proper  medical  and  surgical  care  and  trcsat- 
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ment  promptly  he  would  die/'  shows  that 
one  or  the  other  of  two  things  is  true: 
Either  the  supervisors  were  neglecting  the 
•duty  imposed  upon  them  by  law,  or  the  pau- 
per was  suddenly  stricken  down  and  prompt 
surgical  relief  was  imperative.  In  either 
«ase  the  town  is  liable  to  the  physician  who 
treats  the  pauper. 

Madison  County  v.  Haskell,  63  111.  App. 
C57;  Clinton  County  v.  Pace,  59  111.  App. 
570;  Lee  County  Supers,  v.  Gilbert,  70  Miss. 
791,  12  So.  503;  Tipton  County  Gomrs.  v. 
Brovcn,  4  Ind.  App.  288,  30  N.  E.  925; 
Christian  County  v.  Rockwell,  25  111.  App. 
20. 

In  such  case  the  physician  recovers  on  the 
same  principle  that  gives  a  right  of  action 
to  one  who  furnishes  necessvarics  to,  or  pays 
the  burial  expenses  of,  a  child  or  other  de- 
pendent relative  of  the  defendant. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1080, 
1081. 

Mr.  James  A.  Frear  for  respondent. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  notice  of  appeal  was  sufficient.  Strict 
accuracy  is  by  no  means  neccf^sary  in  such 
a  paper  in  order  to  confer  jurisdiction  upon 
the  appellate  court.  Mistakes,  however  nu- 
merous, are  immaterial  if  the  notice  vet 
contains  enough  to  fairly  identify  the  ju3g- 
ment,  the  parties,  and  the  court,  and  to  show 
that  it  was  made  by  the  party  appealing,  or 
some  one  authorized  to  do  so,  which  authori- 
ty need  not  expressly  appear,  it  being  suffi- 
cient if  it  be  fairly  inferable  from  the  lan- 
guage of  the  notice  and  the  manner  in  which 
it  is  signed.  The  law  in  that  regard  is  too 
well  settled  to  need  any  citation  of  authority 
to  support  it.  The  alleged  defect  in  the  no- 
tice is  that  it  was  not  signed  by  the  town  of 
Baldwin,  using  the  name  of  the  town,  or 
showing  that  some  person  or  persons  o^ted  in 
the  matter  as  agent  or  agents  for  the  town, 
having  authority  so  to  do.  A  corporation 
must  of  necessity  act  by  an  agent,  and  that 
agent  need  not  necessarily  be  an  officer  of  the 
corporation,  nor  need  any  proof  of  the  agen- 
cy accompany  the  notice.  If  there  is 
enough  in  a  notice  of  appeal  to  indicate  that 
it  was  made  by  a  person  assuming  to  act  as 
agent  of  the  appellant,  though  the  agent  in 
signing  used  only  his  name  as  such,  his  au- 
thority will  be  presumed  till  the  contrary 
is  shown.  Benjamin  v.  Houston,  24  Wi?. 
?J09.  The  notice  in  question  wus  signed  by 
three  persons,  with  the  word  "Supervisor" 
under  the  last  signature,  indicating  that  at 
least  such  signer  acted  in  his  official  capaci- 
ty for  the  town.  We  think  it  is  fairly  in- 
ferable that  all  the  signers  acted  officially, 
ftnd  that  by  mistake  the  singular  number 
was  used  instead  of  plural  in  specifying  the 
official  character. 

The  contention  is  made  that,  inasmuch  as 
by  Rev.  Stat.  1898,  §  1499,  the  defendant 
was  required  to  relieve  Bruaas,  no  notice  of 
his  necessities  to  its  supervisors  was  neces- 
sary to  create  a  legal  liability  to  one  who 
voluntarily,  from  motives  of  humanity,  ad- 
ministered to  his  wants,  and  that  since  by 
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§  1501,  Id.,  such  supervisors  were  required 
to  see  that  he  was  properly  relieved,  neglect 
on  their  part,  after  receiving  notice  from 
plaintiff  of  circumstances  calling  for  action 
to  that  end,  was  tantamount  to  a  request  to 
plaintiff  to  perform  the  service  required. 
To  support  those  propositions,  Mappes  v. 
Iowa  County  Supers.  47  Wis.  31,1  N.  VV.3r)9, 
is  cited.  That,  with  what  is  said  in  Davis 
V.  Scott,  59  Wis.  604,  18  N.  W.  530,  supports 
both  propositions.  If  they  declare  the  law 
correctly,  the  judgment  appealed  from  is 
wrong.  In  the  first  case  mentioned  the 
claimant  supported  an  aged  woman,  who  was 
a  pauper,  without  notifying  the  municipal 
officers  of  the  facts,  and  without  knowledge 
on  his  part  that  such  person's  relatives  had 
failed  to  comply  with  an  order  made  accord- 
ing to  law  requiring  them  to  support  her, 
rendering  it  necessary  for  public  relief  to  be 
furnished,  and  without  the  claimant  know- 
ing that  she  was  a  pauper.  The  court  held 
that  such  ignorance  excused  the  claimant  for 
not  giving  notice  of  the  situation  to  the 
municipal  authorities;  that  he  was  entitled 
to  recover  upon  the  ground  of  the  legal  obli- 
gation alone;  that  in  view  of  such  obliga- 
tion the  only  thing  that  could  preclude  the 
claimant  from  recovering  would  be  negli- 
gence on  his  part  in  failing  to  notify  the 
proper  officers  so  as  to  give  them  an  oppor- 
tunity to  perform  their  duty  in  the  matter, 
and  that  the  claimant  was  not  chargeable 
with  such  negligence,  since  he  did  not  know 
that  the  person  relieved  was  a  pauper.  No 
authority  was  cited  to  support  the  decision. 
Meyer  v.  PraiiHe  du  Chien,  9  Wis.  233,  was 
referred  to  on  the  general  subject  of  the  legal 
duty  of  a  town  to  support  paupers  having 
a  legal  settlement  therein.  Such  case  does 
not  refer  even  remotely  to  the  principle  up- 
on which  the  Mappes  Case  turned,  it  being 
held  in  effect  that  a  contract  between  the 
town  authorities  and  the  party  furnishing 
the  relief  was  necessary  to  give  the  latter  a 
legal  claim  against  the  former.  There  was 
a  recovery  in  the  court  below,  and  no  bill  of 
exceptions  on  the  appeal.  In  that  situa- 
tion this  court  said  that  it  would  be  pre- 
sumed that  a  proper  contract  was  made  en- 
titling the  claimant  to  recover.  The  rule  of 
the  Mappes  Case,  to  its  full  extent,  has  never 
been  followed  in  this  court,  or  at  all  here, 
except  in  Davis  v.  Scott.  In  several  cases 
it  has  been  in  effect  overruled  by  holdings 
that  a  claim  against  a  municipality  for  the 
relief  of  a  pauper  must  be  based  on  an  ex- 
press or  implied  contract,  actually  made  be- 
tween the  claimant  and  the  proper  officials. 
Cases  exist  holding  that  a  public  corpora- 
tion may  be  held  liable  without  even  notice 
to  its  officers  having  authority  to  act  in  its 
behalf,  of  the  necessity  for  relief  to  be  given 
a  pauper,  but  they  are  based  on  statutes  to 
that  effect,  as,  for  instance,  by  Vt.  Rev.  Stat. 
1840,  chap.lO,  §  12,  in  force  when  Charleston 
V.  Lunehurfjh,  23  Vt.  525,  was  decided,  it  is 
provided  that  in  certain  emergencies  a  per- 
son furnishing  relief  to  a  pauper,  until  the 
lapse  of  a  reasonable  time  for  notifying  the 
proper  public  officers  of  such  pauper's  needs, 
can  recover  ther«for  of  the  municipality  io 
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whicn  such  relief  is  furnished,  and  that  if, 
after  such  notice,  such  officers  neglect  to 
pei-form  their  duty,  he  can  continue  to  fur- 
nish such  relief  and  look  to  such  municipali- 
ty for  his  pay.  We  have  no  such  statute. 
There  is  much  judicial  authority  to  the  ef- 
fect that  if  one  furnishes  necessary  relief  to 
a  poor  person,  after  notice  to  the  public  offi- 
cers of  the  pauper's  needs  and  neglect  on 
their  part  to  perform  their  duty,  he  may  re- 
cover therefor  as  on  an  implied  contract. 
Most  of  such  authority,  however,  is  based  on 
statutes;  as,  for  examples,  Mass.  Rev.  Stat. 
183G,  chap.  46,  §  18,  in  force  when  Smith  v. 
Coleraiiif  9  Met.  492,  was  decided,  provides 
that  "every  town  shall  be  held  to  pay  any 
expense  which  shall  be  necessarily  incurred 
for  the  relief  of  a  pauper,  by  any  person  who 
is  not  liable  by  law  for  his  support,  after 
notice  and  request  made  to  the  overseers  of 
the  said  town,  and  until  provision  shall  be 
made  by  them."  Conn.  Gen.  Stat.  1875,  title 
15,  part  1,  chap.  2,  §  4,  in  force  when  WUey. 
Southbury,  43  Conn.  53,  was  decided,  was 
to  the  effect  that  any  person  relieving  a  poor 
person,  after  notice  to  the  proper  public  of- 
ficers of  the  needs  of  such  poor  person,  and 
a  neglect  of  such  officers  to  perform  the 
duty,  may  recover  therefor  upon  an  implied 
contract.  Me.  Rev.  Stat.  1841,  chap.  32,  §  48, 
in  force  when  Pcrley  y.OldtotDfiy  49  Me.  31, 
was  decided,  is  to  the  same  effect;  but  in 
Beetham  v.  Lincoln,  16  Me.  137,  it  was  de- 
cided that,  in  the  absence  of  a  statute  mak- 
ing it  the  duty  of  a  mundcipality  to  relieve 
a  poor  person  standing  in  need  thereof,  and 
neglect  of  its  proper  officers  to  attend  to  the 
matter,  after  receiving  notice  of  such  need, 
sufficient  to  constitute  an  implied  request 
by  such  officers  to  another  to  furnish  relief, 
such  circumstances  do  not  create  contract 
relations  between  such  municipality  and 
such  other  upon  which  the  latter  can  recover 
of  the  former.  Scagraves  v.  AUotif  13  111. 
366,  is  to  the  opposite  effect,  but  it  is  not  a 
well-considered  case,  as  is  evidenced  by  the 
fact  that  none  of  the  authorities  cited  sup- 
ports the  conclusion  reached.  It  holds  that 
the  legal  obligation  of  a  municipality  to  sup- 
port a  poor  person,  and  neglect  of  its  offi- 
cers to  act  in  its  behalf,  is  sufficient  to  war- 
rant the  court  in  inferring  a  promise  by  such 
officers,  to  one  who  stands  in  place  of  the 
municipality  and  prevents  the  suffering  that 
would  otherwise  result  from  the  neglect  of 
its  agents,  to  compensate  him  therefor.  The 
case  went  to  the  lull  extent  of  holding  that 
such  a  promise  will  be  inferred  in  certain 
emergency  cases,  even  in  the  absence  of  any 
neglect  on  the  part  of  municipal  officers. 
The  decision  followed  cldsely  the  lines  of 
those  cases  we  have  referred  to  that  are 
based  on  statutes,  seemingly  ignoring  the 
rule  often  laid  down  that,  while  there  is  a 
strong  moral  obligation  resting  upon  organ- 
ized society  to  relieve  all  poor  persons  in  its 
midst  standing  in  need  thereof,  there  is  no 
legal  obligation  to  do  so  in  the  absence  of  a 
statute  creating  it,  and  that  the  courts  can- 
not go  further  than  the  legislative  will  has 
been  expressed.  To  what  extent,  under  ; 
what  circumstances,  at  what  place  and  by  ' 
63  L.  R.  A. 


what  agencies  poor  persons  shall  be  relieved 
at  the  expense  of  the  public,  are  all  purely 
legislative  questions.  When  the  legislature 
has  gone  no  further  than  to  create  a  legal 
obligation  to  support  poor  persons,  and  to 
designate  municipal  a^rents  to  incur  the  nec- 
essary obligations  to  that  end,  no  such  obli- 
gation can  exist  without  some  clearly  ex- 
pressed municipal  consent  given  by  suck 
agents.  In  short,  where  the  statute  contem- 
plates that  all  liabilities  for  the  support  of 
the  poor  shall  rest  on  contract,  that  is  the 
exclusive  way  of  incurring  them,  and  a  meet- 
ing of  minds  is  just  as  essential  to  such  a 
contract  as  to  any  other.  The  doctrine  thus 
stated  is  generally  recognized  as  controlling. 
In  Oi'ersecrs  of  Poor  v.  Overseers  of  Poor,  ^ 
Serg.  &  R.  117,  often  cited  on  the  subject 
discussed,  it  was  said:  "Whatever  may  be 
the  duty  of  individuals,  from  religious  or 
charitable  considerations,  it  is  ccrUiin  the 
public  is  bound  by  no  moral  obligation  to 
support  the  poor  of  the  community.  That 
duty,  being  legal  and  of  positive  institution, 
is  to  be  carried  no  farther  than  the  express 
provisions  of  the  poor  laws."  In  Smith  v. 
Colerainj  9  Met.  492,  the  situation  was  this: 
The  statute  exoressly  made  a  town  liable  on 
an  implied  contract  in  certain,  but  not  ia 
all,  cases  of  a  person  furnishing  necessary 
relief  to  a  pauper  whom  such  town  was 
U^ally  bound  to  support.  Relief  waa  fur- 
lEhed  to  such  a  person  by  a  private  party, 
the  officers  of  the  town  having  refused  to  do 
so.  The  person  relieved  was  not  at  the  time 
located  where  the  law  required  as  a  condition 
of  an  implied  contract  to  pay  for  such  re- 
lief, when  furnished  by  a  private  party, 
though  he  was  where  the  overseers  of  the 
poor  placed  him  and  might  have  continued 
to  support  him.  In  deciding  the  case  Chief 
Justice  Shaw  said:  "Tliere  ^vas  no  express 
undertaking  to  pay  the  plaintiff;  and  wheth- 
er a  contraxrt  could  be  implied  depends  upon 
the  statute  liabilitv.  ...  It  has  been 
too  often  decided  to  be  now  questioned,  that 
the  liability  of  towns  to  support  poor  per- 
sons is  founded  upon  and  limited  by  statute, 
and  is  not  to  be  enlarged  or  modified  by  any 
supposed  moral  obligation." 

In  McCaffrey  v.  Shields,  54  Wis.  645,  12- 
N.  W.  64,  it  was  said  that  "the  defendant 
town  cannot  be  held  liable  .  .  .  unless 
its  supervisors,  or  at  least  two  of  them,  re- 
quested" the  service  to  be  performed.  Tlie 
court  did  not  feel  called  unon  to  overrule 
Mappes  V.  Iowa  County  Supers,  because  the 
facts  in  the  two  cases  were  different,  though 
it  seems  that  the  principle  involved,  of 
whether  a  contract  is  necessary  upon  which 
to  found  a  legal  liability  against  a  town  for 
the  relief  of  a  poor  person,  was  decided  dif- 
ferently in  the  one  case  than  in  the  other. 

In  Dakota  v.  Winneconne,  55  Wis.  522, 
13  N.  W.  559,  it  was  held  that  a  contract  is- 
nccessary  to  a  liability  of  the  kind  in  ques- 
tion,  though  it  is  not  necessary  that  the  su- 
pervisors act  in  a  body  in  making  it;  that 
if  one  supervisor  requests  the  service  to  be 
rendered,  with  the  knowledge  and  tacit  con- 
sent of  another,  and  the  person  furnishing^ 
the  relief  relies  upon  the  conduct  of  the 
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two  as  a  joint  request,  it  is  within  reason 
to  say  that  there  is  a  meeting  of  minds,  and 
a  contract  made. 

In  Dams  v.  Scott,  59  Wis.  604,  18  N.  W. 
530,  the  court  held  squarely  that  the  liabili- 
ty of  a  town  to  compensate  a  person  furnish- 
ing support  to  a  proper  subject  for  relief  as 
a  poor  person  is  fixed  by  notice  to  the  super- 
visors to  take  charge  of  such  subject,  and 
their  neglect  to  do  so.  It  was  said  that  'the 
case  was  distinguishable  from  McCaffrey  v. 
Shields,  That  is  true  as  to  the  facts,  but 
why  it  is  as  to  the  principle  of  whether 
some  clear  indication  of  a  request  to  furnish 
relief  is  necessary  to  a  contract  obligation  of 
the  town  to  pay  the  person  performing  that 
service,  is  not  perceived.  It  seems  that  an 
error  was  committed  in  that  case.  Rev. 
Stat.  1878,  §§  1513,  1514,  not  now  in  force, 
were  in  substance  as  follows:  If  any  poor 
person  shall  become  a  charge  for  support  to 
a  town  in  which  he  has  no  legal  settlement, 
any  town  in  this  state  in  which  such  person 
has  such  settlement  shall  be  liable  over  to 
the  former  upon  condition  of  its  supervisors 
giving  to  at  least  one  of  the  latter's  super- 
visors notice  of  the  facts  and  requiring  them 
to  take  charge  of  such  person.  If  he  shall 
not  be  so  taken  charge  of  within  thirty  days 
after  such  notice,  and  all  expenses  be  paid 
up  to  such  taking,  the  delinquent  town  shall 
be  liable  to  the  other  for  such  expenses  and 
all  others  incurred  while  such  person  re- 
mains a  public  charge.  Dakota  v.  Winne- 
conne,  56  Wis.  522,  13  N.  W.  559,  arose  un- 
der such  statutes.  The  defense  was  made 
that  the  plaintiff  was  not  entitled  to  recover 
because  it  did  not,  acting  by  its  full  board  of 
supervisors,  contract  for  the  relief  furnished 
and  audit  the  expense  thereof.  This  court, 
after  deciding  that  a  request  by  two  of  the 
supervisors  of  the  town  to  furnish  the  re- 
lief, satisfied  all  the  requisites  of  a  contract 
under  the  previous  decisions  of  the  court, 
said  that  the  town  ultimately  liable  could 
not  be  heard  to  complain  of  any  irregularity 
in  regard  to  making  the  contract  and  audit- 
ing the  claims  by  the  town  primarily  liable, 
since  the  person  relieved  was  a  legitimate 
charge  upon  the  former ;  and  notice  to  its  su- 
pervisors of  the  facts,  and  a  request  of  them 
to  take  charge  of  such  person,  was  all  that 
was  necessary  to  fix  its  liability  to  the  plain- 
tiff towTi.  This  language  was  used:  "The 
plaintiff  town  having  given  the  defendant 
town  the  requisite  notice  to  take  charge  of 
the  pauper,  the  liability  of  the  latter  be- 
came fixed."  "It  could  not,  by  neglecting 
its  own  legal  duty,  compel  the  plaintiff 
to  make  the  expenditures  m  question,"  and 
then  defeat  its  claim  therefor,  because  such 
expenditure  was  not  made  by  authority  of 
the  full  board.  The  court  properly  said, 
on  the  facts  of  that  case,  that  notice  to  the 
town  in  which  the  pauper  had  a  legal  settle- 
ment fixed  its  liability  to  the  town  primari- 
ly liable  for  the  relief,  because  such  was  the 
express  mandate  of  the  statute.  In  Davis 
▼.  Scott  the  liability  was  claimed  under  §§ 
1499,  1501.  Only  that  part  of  Dakota  v. 
Winnecorme  holding  that  a  contract  between 
the  supervisors  of  the  plaintiff  and  the  per- 
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son  furnishing  the  relief  was  requisite  to  its- 
liability  therefor  to  such  person,  applied. 
The  idea  that  the  part  holding  that  notice 
to  the  town  responsible  over  fixed  its  liabili- 
ty to  the  town  primarily  liable,  applied, 
manifestly  was  a  mistake.  For  that  reason 
the  case  cannot  be  considered  as  authority 
ruling  the  case  before  us. 

In  Jones  v.  Lind,  79  Wis.  64,  48  N.  W. 
247,  there  was  proof  of  a  general  request  by 
the  chairman  of  the  board  of  supervisors  to 
furnish  relief  and  make  monthly  reports. 
Relief  was  furnished  on  the  faith  of  such  re- 
quest, reports  thereof  were  made,  and  bills 
therefor  paid,  up  to  the  expiration  of  such 
chairman's  term  of  office.  He  and  his  asso. 
ciate  supervisors  supposed  that  the  arrange- 
ment was  to  end  with  their  term  of  office. 
He  testified  to  that  as  a  conclusion,  though 
there  was  nothing  in  what  was  said  between 
him  and  the  claimant  indicating  that  the 
contract  was  not  to  continue  so  long  as  nec- 
essary. Such  claimant  supposed  it  was  not 
to  terminate  without  express  notice  to  that 
effect,  if  the  necessity  continued.  He  was 
never  notified  to  discontinue  his  service. 
The  need  therefor  remained  unchanged,  and 
the  person  served  continued  to  be  a  proper 
town  charge.  The  action  was  for  services 
rendered  after  the  term  of  office  of  the  su- 
pervisors employing  the  claimant  expired. 
It  was  held  that  he  was  not  entitled  to  re- 
cover, the  cou-rt  saying:  "As  the  to\vn  can 
only  be  chargeable  for  the  services  rendered 
by  virtue  of  some  contract"  therefor,  we 
think  the  circuit  court  was  clearly  justified 
in  holding  that  plaintiff  had  no  cause  of  ac- 
tion. 

In  Beach  v.  Ncenah,  90  Wis.  623,  64  N. 
W.  319,  there  waa  notice  to  the  chairman  of 
the  town  and  a  promise  by  him  that  the  des- 
titute persons  should  have  whatever  they 
needed;  and  it  was  said  that  the  evidence 
waa  sufficient  to  show  that  the  supei'visors 
of  the  town  consented  that  the  person  giving 
notice,  and  to  whom  the  declaration  was 
made,  should  care  for  such  persons  at  the 
expense  of  the  town  until  they  were  other- 
wise cared  for. 

It  is  believed  that  the  law  that  an  obliga- 
tion against  a  town  for  services  rendered  in 
relieving  a  poor  person  who  is  entitled  by 
law  to  be  so  relieved  can  only  be  incurred 
in  the  manner  indicated  in  the  statute,  was- 
recognized  and  correctly  declared  in  Meyer 
V.  Prairie  du  Chieriy  McCaffrey  v.  Shields, 
Dakota  v.  Winneconive,  Jones  v.  Lind,  Beach 
V.  h^eenah,  and  Putney  Bros  Co.  v.  Milwa/u- 
ke4}  County,  108  W^is.  554,  84  N.  W.  822;" 
that  the  agents  empowered  to  act  iior  the 
municipality  in  such  matters  must,  either  by 
express  contract  or  by  some  act  or  acts  from 
which  a  contract  can  be  reasonably  inferred,, 
bind  such  municipality,  or  it  cannot  be  bound 
at  all.  Mere  passive  neglect  is  not  suffi- 
cient. 

The  statute,  as  has  been  said,  does  not 
indicate  that  the  supervisors  must  act  in  a 
body  in  contracting  for  the  relief  of  a  poor 
person.  The  nature  of  the  duty  in  such 
cases  is  not  consistent  with  such  a  require- 
ment.   The  statute  must  have  a  reasonable^ 
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sensible  construction,  in  view  of  the  duty 
imposed.  It  says  "the  supervisors''  shall 
see  that  poor  persons  are  taken  care  of  as 
required  by  law.  That  clearly  indicates 
that  at  least  a  majority  must  consent  to  re- 
lief being  furnished  to  a  pauper  at  the  ex- 
pense of  their  town  in  order  to  bind  it.  If 
one  supervisor  act«  with  the  knowledge  and 
consent  of  anothei*,  given  either  expre--sly  or 
by  his  keeping  silent  when  good  faith  re- 
quires him  to  speak,  it  may  properly  be  in- 
ferred that  the  two  concur  in  the  matter  and 
that  there  is  a  sufficient  meeting  of  minds 
between  the  proper  municipal  agents  and 
the  person  furnishing  relief,  to  satisfy  all 
the  essentials  of  a  contract.  While  an  im- 
plied contract  is  suflicient,  as  indicated,  it 
must  be  established,  if  one  endeavors  to  re- 
cover upon  it,  the  same  as  any  other  im- 
plied contract.  The  statute  creates  a  lia- 
bility to  relieve  destitute  persons,  but  not  a 
liability  to  individuals  who  may  voluntarily 
perform  that  service.  It  empowers  appro- 
priate agents  of  municipalities  to  make  their 
liability  effective  by  necessary  contracts 
to  that  end,  and  imposes  upon  such  agents 
the  duty  to  extircise  such  power.  If  they  re- 
fuse to  do  so,  they  are  doubtless  amenable 
in  some  wav  for  such  misconduct,  but  the 
law  gives  no  private  person  the  right  to  per- 
form the  duty  of  such  oflicers.  Otis  v. 
Strafford,  10  X.  II.  3r)2.  Performance  of 
that  duty  by  the  person  designated  by  law 
is  absolutely  essential  to  create  a  binding 
obligjition  upon  the  municipality  to  compen- 
sate one  for  relieving  a  poor  person,  legally 
entitled  to  relief  at  its  expense.  If  the  stat- 
utes on  the  subject  are  defective,  it  is  not 
for    the    court   to    judicially    extend    them. 

They  came  to  us  from  Massachusetts  indi- 
rectly, having  been  adopted  by  Michigan, 
then  by  this  state.  It  must  be  presumed 
that  tlicre  was  a  purpose  in  making  the 
change  which  we  have  pointed  out  between 
the  Massachusetts  statutes  and  our  own,  for, 
without  the  change,  mere  neglect  of  the  su- 
pervisors of  a  town  to  act  when  they  ought 
to  act  for  the  relief  of  a  poor  person  would 
give  a  private  pairty,  not  lia.ble  by  law  to 
furnish  such  relief,  and  residing  in  such 
town,  the  right  to  do  so  at  the  expense 
thereof.  Tliere  is  no  more  reason  for  hold- 
ing that  a  person  may  aid  a  pauper,  upon 
the  supervisors  of  the  town  in  which  such 
pauper  has  a  legal  settlement  necflecting 
their  duty,  and  hold  such  town  liable  there- 
for, than  for  holding  that  one  may  repair 
the  highways  of  a  to^vn  because  it^  super- 
visors neglect  their  duty  in  that  respect,  and 
recover  of  such  town  therefor.  Tlie  duty  of 
the  municipality  in  both  cases  is  regulated 
by  statute,  and  in  neither  case  can  it  be 
bound  to  a  private  person  for  services  ren- 
dered except  by  contract  made  as  contem- 
plated by  law. 

From  what  haa  been  said  it  follows  that 
the  complaint  was  insufficient  and  that  the 
objection  to  any  evidence  under  it  was  prop- 
er. There  was  not  even  a  suggestion  in  the 
complaint  that  the  supervisors  of  the  re- 
spondent town  had  notice  of  the  necessity 
for  furnishing  the  relief  for  which  the  claim 
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was  made.  The  application  for  leave  to 
amend  was  properly  denied,  if  for  no  other 
reason,  because  it  alleged  mere  notice  to  tlie 
chairman  of  the  board  of  supervisors  of  the 
respondent  that  Bruaas  was  a  proper  town 
charge  and  stood  in  immediate  need  of  re- 
lief as  such,  and  that  the  person  giring  such 
notice,  the  appellant  here,  was  under  no  le- 
gal obligation  to  furnish  such  relief.  Tlio 
aiiiendment  followed  closely  the  line  of  de- 
cisions to  which  we  have  referred,  based  on 
express  statutes  creating  a  liability  under 
such  circumstances.  Smith  v.  Colcrain,  9 
Jilet.  492. 

The  judgment  is  affirmed. 


Charles  F.  TESCH,  Rcspt, 
t?. 

MILWAUKEE     ELECTRIC    RAILWAY   & 
LIGHT  COMPANY,  Appt. 

(108  Wia  593.) 

*1.  Tlie  doctrine  of  comparative  neg~ 
licence  does  not  prevail  In  this  state. 
Therefore,  In  a  case  Involving  the  subject  of 
contributory  neglipenc^  the  rule  that  obtaini 
in  Bome  jurisdictions  does  not  apply,  that  if 
plaintiff  was  guilty  of  contributory  negligence 
he  may  yet  recover  if  defendant  discovered 
his  peril  in  time  to  have  avoided  injuring  him 
by  the  exercise  of  ordinary  care ;  nor  the  rule 
that,  notwithstanding  plaintifTs  negligence, 
he  may  recover  if  defendant  was  guilty  of 
gross  negligence,  speaking  of  fault  not 
amounting  to  actual  intent  to  injure,  or  that 
wanton  disregard  for  the  safety  of  others 
equivalent  thereto  sometimes  called  construc- 
tive intent;  nor  the  rule  that  if  plaintiff's 
negligence  preceded  that  of  the  defendant  in 
time,  and  the  latter  by  the  exercise  of  ordi- 
nary care  could  have  avoided  injuring  the 
former  and  failed  to  do  so,  the  negligence  of 
the  former  is  considered  a  condition,  and  the 
negligence  of  the  latter  the  sole  proximate 
cause  of  the  Injury,  notwithstanding  such 
condition  was  a  mere  continuance  of  the  neg- 
ligent act,  and  concurred  with  defendant's 
fault  at  the  instant  of  the  accident,  and  pro- 
duced it. 

2.  The  doctrine  In  tlila  state  la  tbat 
contributory  nefcllscnce  of  tlie  plain- 
tiff, however  slight,  precludes  his  recovering 
of  the  defendant  on  the  ground  of  negligence, 
regardless  of  the  degree  thereof,  speaking  of 

•Ileadnotes  by  Marshall,  J. 

NoTK. — I'or  earlier  cases  in  this  series  as  to 
rule  of  last  clear  chance  in  negligence  cases,  see 
Smith  V.  Norfolk  &  S.  R.  Co.  (N.  C.)  25  L.  R.  A. 
2S7  ;  Pickett  v.  Wilmington  &  W.  R.  Co.  (N.  C.) 
80  L.  R.  A.  257 ;  and  Thompson  v.  Salt  Lake 
Rapid-Transit  Co.   (Utah)   40  L.  R.  A.  172. 

As  to  negligence  of  person  in  falling  to  stop, 
look,  and  listen  before  crossing  street-car  track, 
see  Newark  Pass.  R.  Co.  v.  Bloch  (N.  J.  L.)  22 
L.  R.  A.  374 ;  Chicago  City  R.  Co.  v.  Robinson 
(111.)  4  L.  R.  A.  12G;  McGee  v.  Consolidated 
Street  R.  Co.  (Mich.)  26  L.  R.  A.  300:  Clncin- 
nntl  Street  R.  Co.  v.  Snell  (Ohio)  32  L.  R.  A. 
276;  Consolidated  Traction  Co.  v.  Scott  (N.  J. 
L.)  33  L.  R.  A.  122;  Baltimore  Traction  Co.  ▼. 
Ilelras  (x\Id.)  36  L.  R.  A.  215;  Johnson  t.  St. 
l»aul  City  R.  Co.  (Minn.)  36  L.  R.  A.  588;  and 
Hoolzel  V.  Crescent  City  R.  Co.  (La.)  38  L.  R, 
A.  708. 
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conduct  characterized  by  Inadvertence,  not 
that  misconduct  known  in  the  decisions  of 
thli  court  as  gross  negligence. 

iS.  Before  cronalnir  a  rall'vray  track,  re- 
irardleas  of  ^'bether  It  be  a^team  or 
electric  Mtreet  railroad,  a  person  should 
look  boch  ways  and  listen  for  a  coming  car  and 
perform  that  duty  when  and  where  it  will  be 
reasonably  certain  to  effect  its  purpose ;  and 
diversion  of  attention,  generally  speaking, 
will  not  ex<;use  the  performance  of  such  duty ; 
^  neither  will  misconduct  on  the  part  ot  the 
railway  company. 

-4.  If  In  taking:  a  special  verdict  anea- 
tlona  be  aubntltted  covering  singly  all  the 
material  controverted  facts  in  issue,  a  refusal 
to  submit  other  questions  covering  the  same 
subjects  in  a  different  form,  or  covering  evi- 
dentiary facts,  is  proper. 

41.  A  refusal  to  Instract  a  Jury  In  ac- 
cordance ^nrltb  suKft'estlons  contained 
in  special  aviotlons  presented  for  sub- 
mission to  them,  or  the  giving  of  instructions 
In  regard  to  a  particular  subject,  is  not  re- 
versible error,  if,  by  the  verdict  rendered,  it 
is  clear  that  the  facts  necessary  to  the  appli- 
cability of  such  instructions  given  or  refused 
did  not  exist. 

4U  An  orillnary  traveler  upon  a  public 
street  where  a  street-car  line  is  located  and 
operated  under  a  public  franchise  having  no 
restrictions  or  regulations  as  to  the  manner 
of  operating  cars  has  not  the  same  right  to  go 
upon  the  track  and  compel  the  stopping  of  a 
car  to  enable  him  to  pass  over  the  track  as 
the  operator  of  the  car  has  to  delay  his  pas- 
sage to  enable  the  car  to  pass. 

7.  Tbe  ordinary  traveler  bas  the  rlflrbt 
of  ^vay  In  crosslnsp  a  street-car  track  in 
advance  of  an  approaching  car,  if,  calculating 
reasonably  from  the  standpoint  of  a  person 
of  ordinary  care  and  intelligence  so  circum- 
stanced, he  has  sufticient  time,  proceeding  rea- 
sonably, to  clear  the  track  without  retarding 
the  movement  of  the  car  if  Its  rate  of  speed 
is  lawful ;  and  if  it  turns  out  that  he  has  mis- 
calculated, he  la  not  chargeable  with  want  of 
ordinary  care,  or  with  violating  any  rights 
of  the  railroad  company  if  it  is  compelled  to 
retard  the  motion  of  the  car  or  even  stop  it 
to  enable  such  person  to  cross  the  track ;  and 
in  no  event  is  such  a  person  a  wrongdoer  so 
■as  to  excuse  the  operator  of  the  car  from  not 
exercising  ordinary  care  to  avoid  injuring 
such  person,  though  the  fault  of  such  person 
may  preclude  him  from  recovering  damages 
for  any  injury  that  may  result  in  part  from 
his  conduct. 

'S,  If  a  person  abont  to  cross  a  street- 
car track  in  the  circumstances  above  stated 
observes  a  car  that  la  coming  towards  him  at 
an  unreasonable  rate  of  speed,  or  if  In  the 
exercise  of  ordinary  care  he  ought  to  observe 
it,  such  care  requires  him  to  take  that  into 
consideration  in  determining  the  probability 
of  his  being  able,  proceeding  reasonably  under 
the  circumstances,  to  clear  the  track  and 
avoid  being  Injured  by  a  collision  with  the 
car. 

».  If  a  person  travellnar  "wltb  a  borse 
anil  carriage  approaches  a  street 
crossing^  to  pass  over  double  street- 
car tracks  located  on  the  street  running  at 
right  angles  with  that  on  which  he  is  ap- 
proaching, observes  a  car  coming  from  the  left 
on  the  track  nearest  him  and  one  from  the 
Tight  on  the  other  track,  and  stops  for  such 
<rar8  to  pass,  the  horse  being  located  about  10 
feet  from  the  nearest  car  rail,  and  the  car 
from  the  left  passes  by  and  stops  at  the  right- 
hand  cross  walk,  and  the  one  from  the  right 
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passes  over  the  street ;  the  conditions  being 
such  that  he  can  see  the  farther  track  at 
the  right,  looking  by  the  front  end  of  the 
stationary  car,  from  a  point  about  100  feet 
from  the  crossing  to  a  point  about  100  feet 
farther  to  the  right,  and  can  see  such  track 
Ln  front  of  him  to  the  left  of  the  stationary 
car  for  about  40  feet  from  the  point  of  cross- 
ing, leaving  about  60  feet  of  the  farther 
track  to  the  right  out  of  view  because  of  the 
stationary  car ;  and  a  second  car  Is  approach- 
ing from  the  right  on  the  farther  track,  a 
little  way  behind  the  first  car  coming  from 
that  direction:  and  at  the  instant  the  sec- 
ond car  passes  by  he  looks  both  "ways  for 
other  approaching  cars  and  sees  one  coming 
from  the  left,  though  not  dangerously  near, 
and  none  coming  from  the  right,  though  at 
the  instant  of  taking  the  observation  one  has 
just  passed  out  of  view  within  the  60  feet  of 
track  shut  out  from  observation  by  the  sta- 
tionary car,  and  is  approaching  at  a  speed 
of  10  miles  an  hour,  an  unusual  rate  of  speed 
for  that  situation  and  under  the  circumstan- 
ces, without  giving  any  signal  of  its  ap- 
proach ;  and  he  then  starts  to  cross  the  track 
believing  the  way  to  be  safe, — ^he  is  not  guilty 
of  a  want  of  ordinary  care  as  a  matter  of  law. 
The  rule  requiring  one  to  take  an  observation 
of  a  railroad  track  before  attempting  to  cross 
it,  reasonably  calculated  to  acquaint  him  of 
the  presence  of  cars  in  dangerous  proximity 
to  the  crossing,  Is  not  In  conflict  herewith. 

(January  8,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

Statement  by  Marshall,  J.: 

Action  to  recover  damages  for  a  personal 
injury.  The  evidence  produced  bearing  on 
the  issues  made  by  the  pleadings  estab- 
lished or  tended  to  establish  the  following: 
Virginia  street  runs  east  and  west  and  Reed 
street  crosses  it  at  right  angles  running 
north  and  south,  in  the  city  of  Milwaukee. 
Such  streets  are  about  60  feet  wide  between 
curb  lines.  The  defendant  has  a  double- 
track  electric  street  railroad  on  Reed  street, 
operated  by  the  overhead  trolley  system. 
The  streets  are  much  used,  particularly  at 
the  crossing.  Street  cars  pass  both  ways  at 
short  intervals,  those  going  south  using  the 
west  track  and  those  going  north  the  east 
track.  Plaintiff  was  perfectly  familiar 
with  the  crossing  and  all  the  dangers  at- 
tending its  use  'by  travelers  with  teams. 
Both  streets  were  sufficiently  level  to  per- 
mit a  view  of  them  either  way  by  one  stand- 
ing at  the  crossing.  There  were  buildings 
on  the  corners  on  the  west  side,  so  that  one 
approaching  the  railway  tracks  on  Virginia 
street  from  that  side  could  not  see  the  tracks 
up  and  down  the  street  till  he  arrived  at 
the  crossing.  On  November  20,  1897,  com- 
mencing about  8  o'clock  a.  m.,  there  was  a 
snow-storm  which  lasted  till  after  the  hap- 
pening of  the  injur}',  which  was  a  little 
later  in  the  day.  The  falling  snow  pre- 
vented a  clear  view  of  objects  up  or  down 
the  street,  but  the  difficulty  was  not  so  great 
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but  that  an  approaching  street  car  could 
readily  be  seen  for  a  distance  of  more  than 
150  feet.  The  falling  snow  and  other  weath- 
er conditions  caused  the  street-car  track  to 
be  slippery,  so  that  it  was  impracticable 
for  a  motorman  to  control  his  car  as  com- 
pletely as  he  otherwise  could.  On  account 
of  such  conditions  the  motorman  on  the  car 
that  produced  the  injury  was  unable  to  de- 
termine readily  within  what  distance  he 
could  stop  it,  because  the  wheels  were  lia- 
ble to  slip  on  the  track.  In  the  circumstan- 
ces stated,  plaintiff  and  his  brother  riding 
in  a  covered  buggy,  with  no  curtains  there- 
on, drawn  by  a  gentle  horse,  approached  the 
crossing  from  the  west,  driving  on  Virginia 
street.  As  they  arrived  at  a  point  where 
they  had  a  full  view  of  the  street-car  tracks 
both  ways  on  Reed  street,  they  observed  two 
cars  approaching,  one  from  the  north  on  the 
west  track  and  one  from  the  south  on  the 
east  track.  The  cars  were  so  near  the  cross- 
ing that  plaintiff  did  not  think  it  was  safe 
to  attempt  to  cross.  He  stopped  his  horse 
80  that  its  feet  were  located  about  12  feet 
from  the  west  rail  and  the  buggy  seat  was 
located  about  at  the  curb  line,  distant  about 
25  feet  from  such  rail.  While  plaintiff  was 
BO  located  the  car  coming  from  the  north 
passed  and  stopped  to  allow  a  passenger  to 
alight  at  the  south  cross  walk.  ImmSiate- 
ly  thereafter  the  car  going  north  on  the  east 
track  passed  over  the  crossing  without  stop- 
ping. Plaintiff  then  lo<^ed  both  ways  for 
coming  cars  and  observed  one  coming  from 
the  north  about  150  feet  from  the  crossing, 
but  did  not  see  any  coming  from  the  south, 
though  one  had  just  disappeared  from  view 
behind  the  car  that  was  located  at  the  south 
cross  walk.  The  car  approaching  from  the 
north  was  moving  pretty  fast  and  the  mo- 
torman, observing  plaintiff's  purpose  to 
cross,  sounded  his  gong  vigorously.  Plain- 
tiff, thinking  he  had  time  to  make  the  cross- 
ing, started  and  moved  pretty  fast  in  order 
to  do  so.  He  passed  over  the  west  track 
safely  and  as  he  did  so  he  looked  to  the  south 
and  saw  a  car  coming  from  that  direction 
and  so  near  that  it  was  Impossible  for  him 
to  escape  from  the  region  of  danger  before 
the  injury  occurred.  As  the  hind  wheels  of 
his  buggy  were  about  to  pass  over  the  east 
rail,  he  being  located  about  over  the  rail, 
the  car  struck  the  buggy,  partially  demol- 
ished it.  and  threw  him  out  forward  and 
to  one  side  a  distance  of  some  25  feet,  where 
he  landed  on  the  surface  of  the  street  and 
was  injured.  There  was  some  conflict  in 
the  evidence  as  to  whether  the  gong  on  the 
car  was  sounded ;  also  as  to  the  speed  of  the 
car  and  the  distance  it  traveled  after  strik- 
ing plaintiff's  buggy.  On  the  part  of  plain- 
tiff the  evidence  was  to  the  effect  that  it 
was  going  faster  than  usual  and  some  10 
miles  an  hour.  On  the  part  of  defendant 
the  evidence  was  very  positive  to  the  effect 
that  it  was  going  at  a  moderate  and  usual 
rate  of  speed  and  not  over  5  to  7  miles  an 
hour.  As  to  the  sounding  of  the  gong,  the 
evidence  on  the  part  of  plaintiff  was  that  he  I 
did  not  hear  it ;  that  other  witnesses  in  the ' 
vicinity  did  not,  and  that  if  it  had  been' 
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sounded  plaintiff  would  have  heard  it.  Oi> 
the  part  of  defendant  the  testimony  of  the 
motorman,  passengers  in  the  car  and  others,, 
was  to  the  effect  that  the  gong  was  sounded 
vigorously  and  seasonably.  As  to  the  dis- 
tance the  car  traveled  after  striking  plain- 
tiff's buggy,  the  evidence  on  his  part  was  to 
the  effect  that  it  passed  clear  over  the  cross- 
ing and  a  considerable  distance  beyond,  one 
witness  placing  it  as  far  as  half  a  block.  Qn 
the  part  of  defendant  the  evidence  was  to  the 
effect  that  the  current  was  reversed  and  the 
brakes  set  as  soon  as  practicable  after  plain- 
•tiff  was  observed,  and  that  the  ear  stopped 
still  before  passing  entirely  over  the  north 
cross  walk.  The  evidence  was  further  to 
the  effect  that  the  car  that  stopped  at  the 
south  cross  walk  stood  there  till  about  the 
instant  plaintiff  started  to  cross  the  tracks; 
that  as  he  arrived  at  a  point  where  he  could 
have  seen  the  north -bound  car,  had  he  been 
looking  in  that  direction,  and  the  motorman 
could  have  seen  him,  such  car  was  very  near 
the  crossing.  Plaintiff  testified  that  the  car 
he  saw  coming  from  the  north  150  feet 
away  was  coming  so  fast  that  he  hurried  to- 
get  by;  that  he  did  not  see  the  other  car  till 
it  was  nearly  to  him,  and  then  it  was  too- 
late. 

The  jury  rendered  the  following  verdict, 
the  substance  of  the  findings  being  given, 
not  the  particular  language  of  the  verdict: 

(1)  Plaintiff  was  injured  at  the  time  and 
place  alleged,  by  one  of  defendant's  street 
cars. 

(2)  Tli8  car  was  going  at  an  unreasonable 
and  dangerous  rate  of  speed  when  the  in- 
jury occurred. 

(3)  Such  unusual  and  dangerous  rate  of 
speed  was  the  proximate  cause  of  the  injury. 

(4)  The  motorman,  in  the  exercise  of  or- 
dinary care,  ought  to  have  seen  plaintiff''s 
peril  in  time  to  have  avoided  injuring  him. 

(5)  The  failure  to  observe  such  peril  in- 
time  to  avoid  the  collision  was  not  the  proxi- 
mate cause  of  the  injury. 

(6)  The  motorman  did  not  signal  the  ap- 
proach of  his  car  to  the  crossing  by  sound- 
ing the  gong. 

(7)  Said  failure  to  sound  the  gong  was 
not  the  proximate  cause  of  the  injury. 

(8  and  9  omitted  as  immaterial.)  * 
(10)   The  motorman,  after   seeing    plain- 
tiff's peril,  used  all    reasonable    means    to 
avoid  the  collision. 

(11  and  12  omitted  as  immaterial.) 

(13)  Plaintiff  was  not  guilty  of  a  want 
of  ordinary  care  in  that  he  did  not  see  the 
car  in  time  to  avoid  the  injury. 

(14)  Plaintiff  was  not  guilty  of  any  A^-ant 
of  ordinary  care  which  contributed  to  his 
injury. 

(15)  Plaintiff  suffered  damages  to  the 
amount  of  $800. 

At  the  close  of  the  evidence  a  motion  for 
a  nonsuit  was  denied.  On  the  coming  in 
of  the  verdict  there  was  a  motion  on  the 
part  of  defendant  to  change  the  finding  on 
the  subject  of  contributory  negligence  of 
plaintiff,  so  as  to  find  that  he  wa«  guilty 
thereof:  also  to  change  the  alfirmative  to 
negative  answers  to  the  questions  relating 
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to  the  speed  of  the  car  and  its  effect  in  pro- 
educing  the  injury.  The  motions  were  made 
specific  and  proper  upon  the  theory  that  the 
evidence  conclusively  established  the  facts 
AS  defendant  desired  them  to  appear  in  the 
findings.  All  of  defendant's  motions  were 
denied  and  exceptions  to  the  rulings  in  that 
regard  and  other  rulings  were  duly  pre- 
•served  for  review.  Judgment  was  rendered 
in  plaintiff's  favor  on  the  verdict. 

Messrs,       Spooner,       Roseoranti,       A 

Bpooner,  for  appellant: 

If  the  car  was  coming  at  a  proper  rate  of 
speed,  the  fact  that  plaintiff  was  struck  is 
a  clear  indication  that  it  was  so  near  as  to 
make  the  hazard  which  he  took  one  incom- 
patible with  prudence.  If  the  car  was  com- 
ing at  a  dangerous  rate  of  speed,  and  he 
took  the  chance  upon  the  assumption  that 
it  would  be  run  with  ordinary  care,  he 
made  an  assumption  which  a  proper  use  of 
his  sense  of  sight  would  have  shown  him 
was  unfounded,  and  in  making  which  the 
law  does  not  sustain  him. 

Vani  V.  Chicago  d  N,  W.  R.  Co,  101  Wis. 
363,  77  N.  W.  713. 

The  testimony  allows  of  no  other  reason- 
able conclusion  but  that  he  could,  in  the  ex- 
ercise of  ordinary  care,  have  seen  the  car 
which  struck  him  after  he  claims  his  view 
was  intercepted  by  '  the  first  south-bound 
car. 

Assuming  that  the  plaintiff  did  not  or 
could  not  see  the  car  which  struck  him  be- 
fore the  first  south -bound  car  stopped  at 
Virginia  street,  and  that  after  it  stopped  it 
intercepted  his  view,  so  that  he  could  not 
see  down  the  street,  it  was  his  duty  to  wait 
until  he  could  see  down  the  street  before 
attempting  to  cross  the  tracks. 

Hovcnden  v.  Pennsylvania  R.  Co,  180  Pa, 
244,  36  Atl.  731;  Newark  Pass.  R.  Co,  v. 
Block,  55  N.  J.  L.  605,  22  L.  R.  A.  374,  27 
Atl.  1067 ;  Oleson  v.  Lake  Shore  d  If.  8,  R, 
Co.  143  Ind.  405,  32  L.  R.  A.  149,  42  N.  E, 
736;  Kilbride  v.  New  York  C.  d  E,  R,  R, 
Co,  17  App.  Div.  177,  45  N.  Y.  Supp.  302; 
Vahue  v.  New  York  C.  d  H.  R.  R,  Co.  18 
App.  Div.  452,  46  N.  Y.  Supp.  359;  Atlanr 
tic  d  D.  R.  Co.  v.  Reiger,  95  Va.  418,  28  S. 
E.  590;  Salter  v.  Utica  d  B.  River  R.  Co.  75 
X.  Y.  273;  Merkle  v.  New  Yorky  L.  E,  d 
TV.  R.  Co,  49  N.  J.  L.  473,  9  Atl.  680 ;  West 
Jersey  R.  Co.  v.  Euan,  55  N.  J.  L.  574,  27 
Atl.  1004. 

Travelers  have  no  right  to  relax  vigil- 
ance upon  the  assumption  that  trains  will 
only  be  run  according  to  schedule  as  they 
know  it. 

Salter  ▼.  Utica  d  B.  River  R,  Co,  76  N. 
Y.  273 ;  Catcley  v.  La  Crosse  City  R,  Co.  101 
Wis.  145,  71  N.  W.  179. 

Mr.  Edgar  L.  'Wood,  for  respondent: 

The  rule  that  one  should  look  and  listen 
before  attempting  to  cross  a  railway  track 
is  subject  to  limitations.  Where  the  at- 
tention of  the  plaintiff  is  momentarily  dis- 
tracted, or  where  the  conduct  of  the  defend- 
ant is  such  as  to  lure  the  plaintiff  into  dan- 
ger by  allaying  reasonable  apprehension  of 
danger,  or  where  an  intervening  obstruction 
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cuts  off  from  the  plaintiff  the  view  of  the 
approaching  train, — under  such  circum- 
stances the  plaintiff  may  be  relieved  from 
the  rigor  of  the  rule. 

Phillips  V.  Milwaukee  d  N.  R.  Co.  77  Wis. 
351,  9  L.  R.  A.  521,  46  N.  W.  543;  Piper  v. 
Chicago,  M.  d  St.  P.  R.  Co.  77  Wis.  256,  46 
N.  W.  165;  Thoresen  v.  La  Crosse  City  R. 
Co.  94  Wis.  132,  68  N.  W.  648,  87  Wis.  597, 
58  N.  W,  1051;  Duame  v.  Chicago  d  N.  W. 
R.  Co.  72  Wis.  523,  40  N.  W.  394 ;  Winstan- 
ley  V.  Chicago,  M.  d  St.  P.  R.  Co.  72  Wis. 
375,  39  N.  W.  856;  Winchell  v.  Abbot,  77 
Wis.  371,  46  N.  W.  665;  Ferguson  v.  Wis- 
consin C.  R.  Co.  63  Wis.  151,  23  N.  W.  123; 
Atty.  Gen.  v.  Chicago,  M.  d  St.  P.  R.  Co. 
35  Wis.  606 ;  Bower  v.  Chicago,  M.  d  St.  P. 
R.  Co.  61  Wis.  461,  21  N,  W.  536;  Butler  v. 
Milwaukee  d  St.  P.  R.  Co.  28  Wis.  501 ;  See- 
feld  V.  Chicago,  M.  d  St.  P.  R.  Co.  70  Wis. 
219,  35  N.  W.  278;  Heath  v.  Stewart,  90 
Wis.  418,  63  N.  W.  1051 ;  Wanzer  v.  Chip- 
pewa Valley  Electric  R.  Co.  108  Wis.  319, 
84  N.  W.  423;  Berg  v.  Milwaukee,  83  Wis. 
603,  53  N.  W.  890;  Gumz  v.  Chicago,  St.  P. 
d  M.  R.  Co.  52  Wis.  679,  10  N.  W.  11. 

This  rule  as  applied  to  steam  railroads 
does  not  apply  in  all  of  its  rigor  to  the  cross- 
ing of  electric  street  railways,  and  the  fact 
that  the  traveler  does  not  look  and  listen, 
or,  looking,  sees  the  car  at  such  a  distance 
that,  if  it  is  run  at  a  reasonably  safe  rate  of 
speed,  he  can  cross  in  safety,  and  he  as- 
sumes that  he  can  so  cross,  if  he  is  injured 
in  the  attempt  he  is  not  thereby  convicted 
of  contributory  negligence. 

Cincinnati  Street  R.  Co.  v.  Snell,  54  Ohio 
St.  197,  32  L.  R.  A.  276,  43  N.  E.  207; 
Smith  v.  Union  Trunk  Line,  18  Wash.  351, 
45  L.  R.  A.  173,  51  Pac.  400;  Chicago  City 
R.  Co.  v.  Robinson,  127  111.  9,  4  L.  R.  A. 
126,  18  N.  E.  772;  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  475,  37  L.  R.  A.  539, 
37  Atl.  379;  Evansville  Street  R.  Co.  v. 
Gentry,  147  Ind.  408,  37  L.  R.  A.  379,  44  N. 
E.  311;  Consolidated  Traction  Co.  v.  Scott, 

58  N.  J.  L.  682,  33  L.  R.  A.  126,  34  Atl. 
1094;  Newark  Pass.  R.  Co.  v.  Block,  56  N. 
J.  L.  605,  22  L.  R.  A.  379,  27  Atl.  1067; 
CaUdhnn  v.  Philadelphia  Traction  Co.  184 
Pa.  425,  39  Atl.  222;  Saunders  v.  City  d 
Suburban  R.  Co.  90  Tenn.  130,  41  S.  W. 
1031 ;  Neio  Jersey  Electric  R.  Co.  v.  Miller, 

59  N.  J.  L.  423,  38  Atl.  885;  Consolidated 
Traction  Co.  v.  Haight,  59  N.  J.  L.  577,  37 
Atl.  135;  Shea  v.  St.  Paul  City  R.  Co.  60 
Minn.  395,  62  N.  W.  902;  Riley  v.  Minne- 
apolis Street  R.  Co.  80  Minn.  424,  83  N.  W. 
376;  Wosika  v.  St.  Paul  City  R.  Co.  80 
Minn.  364,  83  N.  W.  386;  Mertz  v.  Detroit 
ElectHo  R.  Co.  (Mich.)  7  Det.  L.  N.  393,  83 
N.  W.  1037;  Ryan  v.  Detroit  Citizens' 
Street  R.  Co.  123  Mich.  597,  82  N.  W.  278; 
Moran  v.  Detroit,  Y.  d  A.  A.  R.  Co.  124 
Mich.  582,  83  N.  W.  606;  Baltimore  Trac- 
tion Co.  V.  Helms,  84  Md.  515,  36  L.  R.  A. 
217,  36  Atl.  119;  Dunican  v.  Union  R.  Co. 
39  App.  Div.  497,  57  N.  Y.  Supp.  326; 
Reilly  v.  Metropolitan  Street  R.  Co.  57  N. 
Y.  Supp.  278;  Capital  Traction  Co.  v.  Lus- 
by,  12  App.  D.  C.  295;  Lawler  v.  Hartford 
Street  R.  Co.  72  Conn.  82,  43  Atl.  545;  At- 
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lania  Consol,  Street  R,  Co.  v.  Bates,  103  Ga. 
333,  30  S.  E.  41 ;  Clark  v.  Bennett,  123  Cal. 
278,  65  Pac.  908;  Hall  y.  Ogden  City  Street 
R,  Co,  13  Utah,  243,  44  Pac.  1049;  Patter- 
son V.  Townaend,  91  Iowa,  725,  59  N.  W. 
205,  Appx.;  Kelly  v.  Wakefield  d  fif.  Street 
R,  Co.  175  Mass.  331,  66  N.  E.  286;  Citizens' 
Street  JR.  Co.  v.  Ahright,  14  Ind.  App.  433, 
42  N.  E.  238,  1028. 

Street  railways  have  no  superior  right  of 
way  over  vehicles  at  street  crossings,  as  they 
have  at  other  points  along  the  line. 

Watson  V.  Minneapolis  Street  R.  Co.  53 
Minn.  551,  55  N.  W.  742;  Hickman  v.  Union 
Depot  R.  Co.  47  Mo.  App.  05;  Bernhard  v. 
Rochester  R.  Co.  68  Hun,  369,  22  N.  Y.  Supp. 
821;  Pope  v.  Kansas  City  Cable  R.  Co.  99 
Mo.  400,  12  S.  W.  891;  Citizens'  Rapid 
Transit  Co.  v.  Seiprist,  96  Tenn.  123,  33  S. 
W.  920;  Booth,  Street  Railways,  §  304. 

The  plaintitT  might  rightfully  assume 
that  the  defendant  would  run  its  cars  at  a 
reaRonably  safe  rate  of  speed. 

Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  320,  10  L.  R.  A.  492,  31  N.  E.  391; 
Read  V.  Brooklyn  Heights  R.  Co.  32  App. 
Div.  507,  53  N.Y.  Supp.  209;  Hart  v.  Cedar 
Rapids  d  M.  City  R.  Co.  109  Iowa,  631,  80 
N.  W.  662;  Newark  Pass.  R.  Co.  v.  Block, 
65  N.  J.  L.  605,  22  L.  R.  A.  379,  27  Atl. 
1067 ;  Moran  v.  Detroit,  7.  d  A.  A.  R.  Co. 
124  Mich.  582,  83  N.  W.  606;  Smith  v. 
Union  Trunk  Line,  18  Wash.  351,  45  L.  R. 
A.  173,  51  Pac.  400;  Cincinnati  Street  R. 
Co.  V.  Snell,  54  Ohio  St.  197,  32  L.  R.  A. 
278,  43  N.  E.  207;  Laufer  v.  Bridgeport 
Traction  Co.  68  Conn.  475,  37  L.  R.  A.  539, 
37  Atl.  379. 

Marsliall,  J.,  delivered  the  opinion  of  the 
court: 

This  case  involves  a  few  plain  fajmliar 
principles.  Little  or  no  help  can  be  ob- 
tained by  citing  cases  from  other  courts 
where  the  facts  were  materially  different 
or  tlie  principles  applied  not  recognized  as 
law  by  this  court.  Tliere  are  no  precedents, 
as  regards  the  facts,  in  the  decided  cases  of 
this  or  other  courts,  that  can  be  considered 
controlling  or  materially  helpful.  Counsel 
for  respondent  has,  with  great  industry  and 
some  misdirected  profcj^sional  energy, 
brought  to  our  attention  a  mass  of  cases  in 
support  of  the  judgment;  but  so  many  of 
them  are  out  of  harmonv  with  the  settled 
Tulea  of  law  recognized  here  that  an  at- 
tempt to  apply  them  to  the  facts  of  this 
case  is  confusing  instead  of  helpful.  There 
is  little  use  in  referring  to  adjudications  to 
the  effect  that  a  diversion  of  attention  will 
excuse  a  person,  approaching  a  railway 
track  with  the  intention  of  crossing  the 
same,  from  performing  the  duty  to  look  both 
ways  and  listen  for  coming  cars,  so  as  to 
carry  the  case  to  the  jury  on  the  question 
of  whether  the  plaintiff,  seeking  to  recover 
upon  the  ground  of  the  defendant's  negli- 
gence, was  guilty  of  contributory  negligence; 
because  the  rule  here  is,  as  it  is  in  most 
courts,  that  such  duty  is  governed  by  a  rule 
of  law  and  not  to  be  determined  as  a  fact, 
from  endence,  by  the  jury.  It  is  as  useless 
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to  bring  to  the  attention  of  this  court  case» 
where  it  has  been  held  that,  though  the  duty 
to  look  and  listen  exists,  the  testimony  of 
the  plaintiff  that  he  performed  that  duty,, 
yet  did  not  see  nor  hear  a  coming  car  that 
was  imquestionably  within  his  s^ght  and 
hearing,  is  sufficient  to  carry  the  case  to  the 
jury  on  the  subject  of  his  contributory  neg- 
ligence; because  the  rule  here  is  that  the 
duty  to  see  those  dangers  that  are  in  plain 
sight,  and  hear  those  that  are  plainly  within 
hearing  by  paying  proper  attention  thereto, 
is  just  as  absolute  as  is  the  duty  to  look  and 
listen  for  them,  and  that  a  jury  cannot  be 
permitted  to  say  that  a  person  called  upon: 
to  perform  that  duty  did  not  see  or  hear 
such  dangers,  and  base  a  verdict  thereon.  It 
is  just  as  useless  to  urge  upon  the  attention- 
of  this  court  adjudications  to  the  effect  that 
if  plaintiff  was  guilty  of  contributory  negli- 
gence he  may  yet  recover  if  the  defendant, 
after  observing  his  peril,  could  have  avoided 
inflicting  the  injury  complained  of,  by  the 
exercise  of  ordinary  care ;  or  cases  to  the  ef- 
fect that,  notmth standing  plaintiff's  con- 
tributory negligence,  he  may  yet  recover  if 
the  defendant  was  guilty  of  gross  negligence, 
speaking  of  his  conduct  as  characterized  by 
negligence  strictly  so  called,  not  intent,  act- 
ual, or  constructive,  to  do  the  deed  (see 
Bolin  v.  Chicaqo,  St.  P.  M.  d  0.  R.  Co.  108 
Wis.  333,  84  N.  W.  440)  ;  or  adjudications 
to  the  effect  that  if  plaintiff's  negligence 
preceded  defendant's  a  considerable  period 
of  time,  by  the  act  of  going  upon  the  track, 
and  defendant  by  the  exercise  of  ordinary 
care  could  have  avoided  the  occurrence  of 
the  accident,  the  negligence  of  the  plaintiff 
must  be  considered  remote  and  his  situation 
at  the  time  of  the  injury  a  mere  condition 
of  it,  and  the  negligence  of  the  defendant 
the  sole  proximate  cause  thereof,  notwith- 
standing plaintiff's  negligence  actually  con- 
tinued to  and  met  that  of  the  defendant  at 
the  instant  of  the  accident.  Such  rules  are 
found,  in  whole  or  in  part,  where  the  doc- 
trine of  comparative  negligence,  in  whole  or 
in  part,  prevails.  But  it  does  not  prevail 
here  at  all.  The  doctrine  of  this  court,  like 
that  of  all  courts  that  entirely  discounten- 
ance comparative  negligence,  is  that  con- 
tributory negligence  of  the  plaintiff,  how- 
ever slight,  precludes  his  recovering  in  an 
action  grounded  on  the  defendant's  negli- 
gence, however  great  such  negligence  may 
have  been.  In  this  we  do  not  refer  to  wil- 
ful misconduct  of  a  wrongdoer,  which  has 
come  to  be  spoken  of  as  gross  negligence, 
meaning,  however,  intent,  actual  or  con- 
structive, to  do  the  injury,  and  not  negli- 
gence at  all,  strictly  so  called.  The  doctrine 
of  contributory  negligence  applied  here  has 
the  sanction  of  the  common  law  from  time 
immemorial,  the  support  of  most  of  the 
courts  and  standard  text  writers,  and  half 
a  century  of  the  adjudications  of  this  court. 
To  change  it,  otherwise  than  by  legislative 
enactment,  would  be  judicial  usurpation. 
Therefore  it  is  idle  to  urge  upon  our  atten- 
tion auUiorities  that  cannot  be  applied  ex- 
cept by  such  transgression. 

Cases  supporting  each  of  the  lines  of  com- 
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parative  negligence,  and  the  other  rules  to 
\?hich  we  have  referred,  are  presented  here 
as  bearing  on  plaintiff's  right  to  recover, 
and  many  more  might  be  found,  especially 
in  the  inferior  appellate  courts  of  some  of 
the  states.  Upon  the  faith  of  such  author- 
ities, it  is  believed,  much  money  has  been 
uselessly  expended,  and  false,  unattainable 
hopes  built  up.  Other  courts  have  found  it 
necessary,  by  vigorous  language,  to  stay  the 
tendency  of  such  mischief.  In  a  very  re- 
cent case  in  Missouri  the  court  used  these 
emphatic  words:  "Tliere  is  no  comparative 
negligence  in  this  state.  .  .  .  The  rule 
that  the  negligence  of  the  plaintiffs  [want 
of  ordinary  care  was  undoubtedly  meant] 
which  contributes  directly  to  the  cause  of 
the  injury  will  prevent  a  recovery  is  with- 
out exception  or  qualification."  The  court 
was  speaking  of  where  recovery  is  sought  on 
the  ground  of  defendant's  want  of  ordinary 
care.  Ilogan  v.  Citisena*  R.  Go.  150  Mo. 
36,  61  S.  W.  473. 

What  has  been  said  is  addressed  to  the 
efforts  of  respondent's  counsel  to  combat 
the  main  contentions  upon  which  reliance 
is  placed  to  secure  a  reversal  of  the  judg- 
ment, in;9.,  that  the  verdict  finds  and  the 
evidence  shows,  as  a  matter  of  law,  contribu- 
tory negligence.  Against  that  the  authori- 
ties were  cited,  among  others,  which  we  have 
seen  fit  to  criticise  in  a  general  way  only, 
there  being  too  many  of  them  to  warrant  a 
review  thereof  in  detail.  We  will  reserve 
the  discussion  of  the  grounds  put  forth  by 
appellant's  counsel  to  support  their  main 
point,  and  the  reasons  for  the  conclusion  we 
have  arrived  at,  for  the  closing  subject  of 
this  opinion. 

It  does  not  appear  to  be  cont-ended  that 
there  was  not  evidence  sufficient  to  carry 
the  case  to  the  jury  on  the  subject  of  wheth- 
er the  car  was  run  at  a  negligent  rate  of 
speed,  and  whether  such  fact,  under  the  cir- 
cumstances, was  a  proximate  cause  of  the 
injury;  so  we  need  not  discuss  that  ques- 
tion, though  it  is  proper  to  say,  in  passing, 
that  the  situation  disclosed  by  the  evidence 
fairly  raised  a  jury  question  as  to  each  of 
such  elements. 

Some  complaint  is  made  because  the  court 
refused  to  submit  questions  requested  by 
counsel  for  appellant,  but  it  does  not  seem 
that  there  is  any  merit  therein,  as  all  the 
facts  in  issue  were  fully  covered  by  the 
special  verdict. 

Complaint  is  also  made  because  the  court 
neglected  to  instruct  the  jury  in  regard  to 
the  duty  of  plaintiff  to  look  and  listen  be- 
fore going  upon  the  railway  track,  in  ac- 
cordance with  the  suggestions  contained  in 
the  questions.  Also  because  of  instructions 
which  the  court  did  give  on  that  subject. 
In  answer  to  such  complaints,  it  is  suffici- 
ent to  say  that  the  evidence  is  undisputed 
that  plaintiff  did  both  look  and  listen  for  a 
car  coming  from  the  south  on  the  east  track, 
before  he  attempted  to  cross  it,  and  that  he 
neither  saw  nor  heard  a  car;  and  the  cir- 
cumstantial evidence  and  the  verdict  are 
consistent  therewith.  So  it  must  be  said 
that  the  evidence  clearly  shows  that,  at  the ' 

63  L.  R.  A* 


instant  when  plaintiff  started  to.  cross,  the 
coming  car  that  did  the  injury  was  ob- 
scured from  his  view  by  the  car  standing  at 
the  south  cross  walk.  The  jury  found  as  a 
fact,  on  conflicting  evidence,  that  the  car 
gong  was  not  sounded.  In  view  of  such  un- 
disputed facts  and  the  fact  found  by  the 
jury,  if  error  was  committed  either  in  the 
instructions  in  respect  to  plaintifT's  duty  to 
look  and  listen  for  a  coming  car  and  to  see 
and  observe  the  speed  thereof,  or  in  refusing 
instructions  in  regard  thereto  according  to* 
the  suggestions  contained  in  the  questions 
which  appellant's  counsel  requested  the- 
court  to  submit  to  the  Jury,  no  harm  re- 
sulted to  it  therefrom.  So  the  case  comes 
down  to  what  we  have  said  is  the  main  con- 
tention. 

Appellant's  counsel  insist  that  the  verdict 
indicates  such  contributory  fault,  because- 
the  reasonable  meaning  of  the  finding  that 
the  motorman  ought,  in  the  exercise  of  or- 
dinary care,  to  have  seen  respondent  ia 
time  to  have  avoided  the  injury,  is  that  he 
ought  to  have  seen  him  before  the  view  was 
cut  off  by  the  standing  car,  in  which  case, 
obviously,  plaintiff  ought  at  the  same  time 
to  have  seen  the  coming  car  aivi  not  started 
across  the  track.  We  do  not  think  counsel's 
idea  of  the  meaning  of  the  verdict  is  correct. 
Taking  the  finding  in  connection  with  that 
in  regard  to  the  dangerous  speed  of  the  car, 
and  in  connection  with  the  undisputed  evi- 
dence, it  is  very  clear  that  what  the  jury 
meant  was,  that  if  the  motorman  had  been 
operating  his  car  at  a  reasonable  rate  of 
speed,  under  the  circumstances,  he  would 
have  seen  plaintiff  upon  the  track  in  time 
to  have  checked  it  and  thereby  avoided  the 
injury.  In  that  view,  the  finding  as  to  the 
motorman's  failure  of  duty  in  not  seeing  re- 
spondent is  perfectly  consistent  with  the 
finding  of  freedom  from  contributory  fault 
on  the  part  of  the  latter  in  failing  to  observe 
the  car  in  time  to  keep  out  of  its  way. 

To  further  support  the  main  contention, 
it  is  insisted  that  respondent,  as  a  matter 
of  law,  not  only  should  have  looked  for  the 
coming  car  from  the  south  on  the  east  track 
before  he  started  to  cross,  but  should  have 
seen  the  car  that  did  the  mischief  if  it  was 
within  the  line  of  his  vision  looking  by  the 
front  end  of  the  car  located  at  the  south 
cross  walk,  and  that  if  it  was  not,  because 
it  had  passed  out  of  view  within  the  terri- 
tory shut  out  from  observation  by  the  sta- 
tionary car,  he  should  have  anticipated  the 
probability  of  a  car  being  so  located,  and 
not  attempted  to  cross  the  tracks  until  such 
stationary  car  moved  on;  that  is,  that  the 
rule  of  law  requiring^  a  person  to  look  and 
listen  for  a  coming  car  before  entering  upon 
a  railway  track,  includes  the  duty,  not  only 
to  discover  what  is  observable  by  the  senses 
of  seeing  and  hearing,  but  the  duty  to  use 
such  senses  when  and  where  they  will  be 
reasonably  certain  to  discover  the  .existence 
of  a  car  dangerously  near  the  crossing,  if 
there  be  one.  No  fault  can  be  found  with 
the  rule,  but,  applying  it  to  the  evidence  as 
a  test  of  plaintiff's  conduct,  in  view  of  other 
settled    legal     principles,     we    still     hav» 
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difficulty  in  saying  that  there  was  not  a  fair 
question  of  fact  left  for  the  jury  to  solve. 
The  industry  of  counsel  for  appellant  has 
not  been  rewarded  by  discovering  precedents 
which  may  be  referred  to  as  material  aids 
in  solving  such  difficulty;  and  our  labor  to 
that  end  has  not  met  with  any  more  satis- 
factory result.  Counsel  for  respondent  has 
not  been  more  successful.  The  cases  cited 
to  our  attention  by  the  latter,  the  strongest 
of  them  being  from  inferior  appellate  courts, 
to  the  effect  that  respondent  was  not  bound 
to  wait  for  all  the  cars  that  might  be  com- 
ing to  pass  by, — that  he  had  as  much  right 
to^use  the  crossing  so  as  to  make  defendant 
check  the  car  to  allow  him  to  pass  over  the 
tracks  as  appellant  had  to  delay  respondent 
in  order  to  allow  the  car  to  pass  over  the 
crossings — ^are  not  useful.  Such  expressions, 
found  in  legal  opinions  to  support  decisions, 
do  not  accurately  state  the  law.  They  pro- 
ceed on  a  misapprehension  of  the  relative 
rights  of  street-car  companies  and  ordinary 
travelers,  and  have  a  mischievous  effect. 
Such  travelers  have  only  the  common  right, 
while  a  railroad  company  has  special  rights 
granted  to  it  by  the  state  through  the  mu- 
nicipality as  .its  agent.  The  public  thor- 
out^hf  ares  .are  under  the  control  of  such  pub- 
lic agencies,  to  be  used  in  such  reasonable 
ways  as  their  appropriate  governing  bodies 
may  determine  not  inconsistent  with  the 
original  design.  In  the  exercise  of  un- 
doubted power,  the  common  council  of  the 
city  of  Milwaukee  granted  appellant,  or 
some  person  under  whom  or  corporation 
under  which  it  claims,  the  right  to  maintain 
and  operate  its  double-track  street  railroad, 
and,  80  far  as  appears  from  the  evidence, 
without  any  restrictions  as  to  the  speed  of 

•  cars  or  the  manner  of  crossing  streets.  Such 
granted  rights  contemplated  rapid  transit 
within  reasonable  limits,  and  that  ordinary 
travelers  on  the  street  should,  to  a  reason- 
able extent,  shape  their  conduct  with  regard 
thereto.  In  the  use  of  its  granted  rights 
appellant  is  considered  a  public  agent.  It 
has,  impliedly,  such  privileges  as  are  rea- 
sonably necessary  to  effect  the  object  of  its 
grant.  In  order  that  it  may  enjoy  such 
privileges,  ordinary  travelers,  when  upon  its 
track,  should  give  way  for  the  passage  of 
cars,  and  be  ready  to  do  so  in  order  not  to 
delay  the  transit  thereof.  They  ought  not 
to  go  upon  the  track  if  a  car  is  approaching 
at  a  lawful  rate  of  speed  and  reasonable  op- 
portunity does  not  exist  to  pass  over  in 
safety.  If  the  car  is  approaching  at  a  neg- 
ligent rate  of  speed,  and  the  traveler  ob- 
serves it  or  ought  reasonably  to  do  so,  such 
negligence  will  not  justify  a  traveler  in 
breaching  his  duty,  to  exercise  ordinary 
care  for  his  own  protection,  by  placing  him- 
self in  the  way  of  such  car. 

Tlie  traveler's  duty,  confining  it  to  a 
street  crossing  of  a  street-car  track,  is 
stated  by  the  supreme  court  of  Xew  Jersey 
substantially  in  this  way:  The  driver  of  a 
team  in  crossing  a  street-car  track  has  the 
right  of  way  if,  by  proceeding  at  a  rate  of 
speed  which  under  the  circumstances  of 
time  and  locality  is  xeasonable,  he  will  reach 
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the  place  of  crossing  in  time  to  safely  go 
upon  the  track  in  advance  of  an  approach- 
ing car,  the  latter  being  sufficiently  distant 
to  be  checked,  and,  if  need  be,  stopped,  be- 
fore it  will  reach  him ;  that  is,  if  the  driver, 
proceeding  reasonably  under  all  the  circum- 
stances, enter  upon  the  track,  having  exer* 
cised  reasonable  judgment  as  regards  the 
time  necessary  to  stop  the  car  before  reach- 
ing him,  he  is  not  guilty  of  any  breach  of 
ordinary  care,  even  though  it  shall  turn  out 
that  he  has  miscalculated.  Neic  Jersey 
Electric  R.  Co.  v.  Miller,  59  N.  J.  L.  423,  36 
Atl.  885,  39  Atl.  645.  Respondent's  coun- 
sel relies  on  that  and  similar  cases.  It 
should  be  said  in  passing  that  the  court,  in 
connection  with  stating  the  rule  as  indi- 
cated, approved  a  charge  given  by  the  trial 
court  to  the  effect  that  a  person,  in  ap- 
proaching a  street-car  track  for  the  purpose 
of  crossing  the  same,  where  his  view  is  im- 
peded by  vehicles  or  he  cannot  see  up  the 
track,  should  wait  till  he  reaches  a  point 
where  his  sight  is  not  impeded,  before  going 
upon  the  track;  that  he  ought  to  be  able  to 
see  far  enough  up  the  track  to  see  that  he 
has  the  right  of  way.  To  that  the  trial 
court  add^  this  test  of  when  such  right  of 
way  exists:  He  has  the  right  of  way  if  he 
can  get  upon  the  track  before  the  car  would 
reach  that  point  if  going  at  a  reasonable 
rate  of  speed.  That  was  condenmed  by  the 
appellate  court  because  of  two  elements: 
First,  that  indicating  a  right  on  the  part 
of  the  traveler  to  get  in  the  way  of  a  com- 
ing car  by  his  activity,  and  compel  the  per- 
son in  charge  thereof  to  check  its  speed; 
second,  the  right  to  ignore  the  actual  speed 
of  the  car  however  plainly  observable.  The 
true  test  was  given  in  substance  as  before 
indicated,  omitting  the  element  permitting 
the  traveler  to  run  a  race  with  a  car  in  or- 
der to  go  upon  the  track  in  advance  of  it, 
and  that  permitting  him  to  ignore  the  un- 
usual rate  of  speed,  but  retaining  the  idea 
that  the  traveler  need  not  check  his  speed 
to  allow  a  car  to  pass,  but  traveling  at  a 
usual  rate  may  go  in  front  of  the  car,  giving 
time  only  for  the  motorman  to  stop  it  if 
need  be  before  reaching  the  traveler.  Tliat 
is  in  the  nature  of  an  amendment  of 
street-car  franchises.  Certainly,  such  privi- 
leges as  are  reasonably  necessary  to  the  dis- 
charge of  the  duty  of  a  street-car  company 
to  the  public  in  transporting  persons  from 
place  to  place  on  the  street,  in  the  way  in 
which  such  business  is  ordinarily  conducted, 
are  incident  to  the  franchise  to  maintain 
and  operate  the  road,  in  the  absence  of  mu- 
nicipal regulations  or  something  in  the 
franchise  or  some  state  police  r^ulation  to 
the  contrary.  In  the  absence  of  any  such 
regulation,  the  purpose  of  such  a  utility  is 
so  inconsistent  with  eveiy  traveler  upon  the 
street  where  it  exists  having  the  right  to  go 
upon  the  track  in  advance  of  a  coming  car 
by  merely  calculating  on  the  time  necessary 
for  the  car  to  be  stopped  before  reaching  the 
crossing,  that  it  is  not  perceived  how  a  court 
can  say  that  such  right  exists  without  ex- 
ercising legislative  functions  and  judicially, 
in  form,  restricting  the  plain  intent  of  the 
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legislative  grant.  The  test  of  the  ordinary 
traveler's  right  in  crossing  a  street-car  track, 
to  harmonize  reasonably  with  the  spirit  of 
an  unrestricted  franchise  to  maintain  and 
operate,  as  regards  the  rights  of  other  users 
of  the  way,  may  properly  be  stated  thus:  A 
person  desiring  to  cross  a  street-car  track  in 
advance  of  an  approaching  car  has  the  right 
of  way  if,  calculating  reasonably  from  the 
standpoint  of  a  person  of  ordinary  care  and 
intelligence  so  circumstanced,  he  has  suffi- 
-cient  time,  proceeding  reasonably,  to  clear 
the  track  without  interfering  with  the 
movement  of  the  car  to  and  past  the  point 
of  crossing,  assuming  that  it  is  moving  at 
a  reasonable  and  lawful  rate  of  speed.  If 
a  person,  exercising  his  judgment  as  indicat- 
«d,  attempts  to  cross  the  track,  and  it 
turns  out  that  he  has  miscalculated,  he  can- 
not be  held  guilty  of  a  breach  of  duty  to  ex- 
orcise ordinary  care.  If  in  the  circumstan- 
ces stated,  other  than  the  speed  of  the  car, 
the  car  is  approaching  at  an  unlawful  rate 
of  speed,  and  it  is  observable  by  the  person 
about  to  cross  the  track,  by  the  exercise  of 
ordinary  care,  he  must  take  that  into  con- 
sideration in  determining  whether  there  is 
time  to  safely  clear  the  track,  the  duty  to 
-exercise  ordinai-y  cai'e  for  his  own  protec- 
tion not  being  excused  by  the  fault  of  any- 
body else. 

We  are  not  unmindful  of  the  fact  that  the 
rule  stated  places  quite  a  burden  upon  the 
ordinai-y  use  of  the  streets  by  persons  travel- 
ing thereon  in  the  ordinary  way,  especially 
where  there  are  double  tracks  with  center 
supporting  poles  and  cars  passing  both  ways 
at  short  intervals;  but  that  is  one  of  the 
incidents  of  our  modern  civilization.  Every- 
thing must  move  fast.  People  as  a  rule  will 
not  tolerate  anything  else.  Streetrcar  com- 
panies are  expected  to  conform  to  the  pub- 
lic demand  in  that,  regard,  and  are  granted 
franchises,  as  indicated,  in  that  view.  The 
dangers  that  result  are  great  and  constant. 
The  army  of  dead  and  maimed  because  of 
such  dangers  is  numerous  and  being  daily 
added  to.  But  a  remedy  therefor  must  not 
be  sought  by  appealing  to  courts  to  change 
established  rules  of  law  in  order  to  indemni- 
fy the  sufferers;  but  by  appealing  to  the  law- 
making power  for  such  regulations  of  the 
oonstruction  and  operation  of  street  rail- 
roads, and  the  use  of  streets  for  such  pur- 
pose, as  will  concur  with  and  render  such 
use  more  in  harmony  with  their  safe  and 
convenient  use  by  ordinary  travelers,  leav- 
ing courts  to  administer  justice  for  wrongs 
committed  notwithstanding,  according  to 
the  law  as  they  find  it. 

Now  when  we  apply  the  test  above  indi- 
cated to  respondent's  conduct,  the  diflBculty 
with  saying  he  was  guilty  of  contributory 
negligence  by  no  means  disappears.  We 
must  keep  in  view  the  peculiar  situation  he 
was  in  when  and  just  before  he  started  to 
cross  the  track,  in  determining  whether 
there  was  a  breach  of  duty  on  his  part  in 
not  discovering  the  coming  car,  or  waiting 
till  he  had  opportunity  therefor.  The  east 
track  south,  looking  by  the  south  end  of 
the  stationary  car,  was  observable  for  a  dis- 
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tance  of  probably  100  feet  at  least;  we  can- 
not say  further  with  certainty,  in  view  of 
the  evidence  as  to  the  storm  that  was  in 
progress  and  other  conditions.  The  track 
was  observable,  looking  directly  east  and 
southeast,  by  the  north  end  of  the  stationary 
car,  for  a  distance  of  about  40  feet.  Be- 
tween the  two  parts  of  observable  track 
there  was  a  space  of  about  60  feet  that  was 
obscured  by  the  standing  car.*  From  a  point 
where  the  car  came  into  view  from  the 
south  till  it  passed  out  of  view  in  the  region 
obscured  by  the  stationary  car,  at  the  speed 
it  was  moving,  it  took  only  about  six  sec- 
onds. As  respondent  came  to  a  stop  on  the 
west  side  of  the  street,  he  saw  a  car  ap- 
proaching from  the  south  as  well  as  one 
from  the  north,  and  waited  for  them  both 
to  pass.  The  one  from  the  north  passed 
first.  As  soon  as  the  one  from  the  south 
was  clear  of  the  crossing,  he  looked  again 
both  ways,  and  not  observing  any  car  ap- 
proaching from  the  south,  but  seeing  one 
coming  from  the  north,  a  sufficient  distance 
away,  however,  to  enable  him  to  safely  cross 
the  tracks,  he  started.  In  the  time  it  took 
for  the  first  car  from  the  south  to  pass  over 
the  crossing,  and  while  respondent  was  wait- 
ing for  it  to  so  pass,  the  six  seconds  rea- 
sonably elapsed  necessary  for  the  second 
car  from  the  south  to  come  into  view,  pass 
over  the  track  that  was  observable  to  the 
south,  and  enter  the  region  of  obscurity  be- 
hind the  stationary  car,  so  that  when  re- 
spondent looked  before  starting  to  make  the 
crossing  there  was  no  moving  car  in  view, 
south.  He  made  the  start  supposing  that  it 
was  safe  to  do  so. 

There  was  no  breach  of  duty  to  look  both 
ways  and  listen.  Was  it,  as  a  matter  of 
law,  want  of  ordinai*y  care  on  the  part  of 
respondent  not  to  have  anticipated  the  prob- 
ability of  a  car  being  obscured  from  his 
sight  within  the  60  feet  of  space  he  could 
not  see  by  reason  of  the  stationary  car?  It 
seems  that  the  term  "probability"  should  be 
changed  to  "possibility"  in  view  of  the  ver- 
ity in  tlie  case  that  the  car  was  going  at 
an  unusual  rate  of  speed,  so  that  it  came 
into  and  passed  out  of  sight  in  a  few  sec- 
onds of  time.  That  would  be  placing  the 
standard  of  ordinary  care,  which  one  must 
exercise  as  a  matter  of  law,  higher,  as  it 
seems,  than  any  established  rule  of  law  with 
which  we  are  familiar  will  permit,  or  any 
precedent,  that  has  been  cited  to  our  atten- 
tion or  that  we  have  been  able  to  discover, 
will  justify.  If  the  track  had  been  obscured 
from  the  region  of  the  crossing  south  for 
substantially  all  of  the  way  within  which 
an  approaching  car  could  otherwise  have 
been  seen,  and  would  have  been  as  a  matter 
of  law,  dangerously  near  as  regards  plain- 
tiff's crossing  the  track,  the  situation  would 
be  far  different.  It  was  to  such  a  circum- 
stance, among  others,  that  the  attention  of 
the  court  was  directed  in  New  Jersey  Elec- 
trio  R.  Co.  V.  Miller,  59  N.  J.  L.  423,  36  Atl. 
885,  39  Atl.  645.  The  same  is  true  of  La/ng» 
hoff  V.  Milwaukee  d  P.  du  Ch.  R.  Co.  19  Wis. 
481).  There  two  trains  were  approaching  on 
parallel  tracks  and  substantially  side  by 
40 
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side,  one  of  the  trains  being  obscured  from 
view  by  the  other,  and  the  track  on  which 
it  w^as  moving,  except  from  the  crossing  to 
about  the  head  of  the  observable  train,  was 
all  out  of  \iewy  yet  the  court  held  that  the 
plaintiff  was  not  guilty  of  want  of  ordi- 
nary care  in  not  anticipating  the  probability 
of  there  being  a  second  train  obscured  from 
the  injured  person's  point  of  observation  by 
the  one  that  was  in  sight.  The  situation 
was  similar,  on  principle,  in  Newark  Pass. 
/?.  Co.  V.  Block,  55  N.  J.  L.  605,  22  L.  R.  A, 
374,  27  Atl.  10G7;  Oleson  v.  Lake  Shore  d 
M.  8.  R.  Co.  143  Ind.  405,  32  L.  R.  A.  149, 
42  N.  E.  736;  Uovenden  v.  Pennsylvania  R. 
Co.  180  Pa.  244,  36  Atl.  731 ;  and  other  cases 
cited  by  appellant's  counsel,  and  many  oth- 
ers to  be  found  in  the  books.  They  are  an- 
alogous to  Johnson  v.  Superior  Rapid  Tran- 
sit R.  Co.  91  Wis.  233,  64  N.  W.  753,  where 
the  railway  track,  except  at  the  crossing 
and  the  immediate  vicinity  thereof,  was 
obscured  from  view  by  the  curtains  of  the 
driver's  vehicle. 

.  Tliere  is  nothing  in  what  has  been  said, 
nor  the  conclusion  here,  reached,  militating 
against  the  rule  that  a  person,  approaching 
a  railway  track  with  a  view  of  entering  up- 
on it,  must  look  both  ways  and  listen,  and 
that  the  performance  of  that  duty  is  not  ex- 
cused by  negligence  on  the  part  of  the  rail- 
way company,  and  that  the  duty  to  look  and 
listen  includes  that  of  performing  such  duty 
when  and  where  it  will  be  reasonably  cer- 


tain to  effect  its  purpose,  as  laid  down  by 
standard  text  writers,  numerous  decisions, 
of  this  court  and  most  of  the  courts  else- 
where. 2  Elliott,  Railroads,  §  1166;  Caw- 
ley  V.  La  Crosse  City  R.  Co.  101  Wis.  145, 
77  N.  Y.  179;  Oleson  v.  Lake  Shore  d  M.  8. 
R.  Co.  143  Ind.  405,  32  L.  R.  A.  149,  42  N. 
E.  736.  This  decision  goes  no  further  than 
that,  under  the  circumstances  of  this  case,. 
— the  most  significant  being  that  a  car  had 
just  passed  by  on  the  east  track,  that  the 
entire  track  wiyiin  which  an  approaching 
car  would  have  been  dangerously  near  was 
in  view  except  a  small  space  thereof  over 
which  a  car  going  at  the  speed  of  the  one 
in  question  would  pass  in  four  seconds,  and 
that  no  signal  of  the  presence  of  the  car  was 
given, — ^it  is  susceptible  at  least  of  a  rea- 
sonable inference  that  the  attempt  to  cross 
the  track  on  the  theory  that  a  car  was  not 
hidden  from  view  in  such  short  space,  was 
not  inconsistent  with  ordinary  care.  That 
raised  this  question  of  fact:  What  was 
the  proper  inference  to  be  drawn?  It  was 
the  province  of  the  jury  to  solve  that  ques- 
tion. Every  principle  of  law  bearing  on  the 
case  seems  consistent  with  this  conclusion, 
and  all  light  obtainable  from  precedents  is- 
consistent  as  well. 

The  judgment  of  the  SupcHor  Court  is  af^ 
firmed. 

Bardeen,  J.,  took  no  part. 
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William  B.  WYANT  et  al,  Pljfs.  in  Err., 

V, 

George  GROUSE. 

( Mich ) 

One  Tvho  Trronflr'ully  enters  a  black- 
nmitlt  sbop  mnA  klndleiR  a  lire  In  tlie 
forgre  will  be  liable  in  case  for  the  consequen- 
tial Injuries  caused  by  the  fire  spreading  and 
destroying  the  building  and  personal  property 
therein. 

(Montgomery,  Ch.  J.,  dlaacnts.) 

(June    17,  1901.) 


Ij^RROR  to  the  Circuit  Court  for  Cass 
J  County  to  review  a  jud«»inent  in  favor  of 
defendant  in  an  action  brought  to  recover 
daiiiajrefl  for  loss  caused  by  fire  alleged  to 
have  boon  wrongfully  set  out  by  defendant. 
Reversed. 

T]\Q  facts  are  stated  in  the  opinion. 

Mr.  M.  Zh  HoTi^ell,  for  plaintiffs  in  er- 
ror: 

The  burning  of  the  dwelling  and  barn  at 
least  could,  at  common  law.  l)e  recovered  for 
in  case,  and  perhaps  only  in  rase;  but  to  re- 
covor  for  them  at  all  the  defendant  must  Ih> 
shown  tc  l)0  a   wrongdoer.     Tlie  allegation 


Note. — Extent  of  trespasser's  liability  for  con- 
sequential injuries  resulting  from  the  trespass. 

I.  In  general. 

II.  Consequential  injuries  to  property, 
a..  In  general. 

b.  I'rom  removal  of  fence, 

1.  In  general. 

2.  Loss  of  stock. 

3.  Injuries  to  crops. 

c.  Causrd  hy  third  persons. 
Contivqucniial  injuries  to  the  person, 

a.  In  general:  health. 

b.  Mfiital  suffering. 

c.  Fright  and  its  consequences, 

d.  Injury  to  reputation. 
Conclusion. 


Ill 


IV. 


I.  In  general. 


The  cases  uniformly  hold  that  a  trespasser  is 
liable  for  the  natural,  direct,  immediate,  prozi- 
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mate,  and  necos.*Kiry  consequences  of  the  tres- 
pnss,  but  whelhor  or  not  tlie  consequenres  are 
such  depends  upon  the  particular  facts  and  cir- 
cumstances of  each  cnse. 

Thus,  consequential  injuries  are  recoverable 
if  flowina:  directly  from  the  trespass.  Carlisle 
V.  Callahan.  78  CJa.  320,  2  S.  E.  751. 

rialntitr  in  trespass  for  talcing  goods  may- 
give  in  evidence,  for  the  purpose  of  enhancing 
the  damages,  the  clrcurastanves  accompanying 
the  wrong,  and  any  inconveniences  amf  injuries 
thereby  occasioned  to  him  may  be  considered  m 
estimating  the  damag<>s.  Snively  v.  Kahne- 
stoclt,  18  Md.  391:  Young  v.  Mertens.  27  Md. 
114. 

In  trespass,  not  only  the  direct  damages,  but 
the  probable  or  inevitable  damages,  and  those 
which  result  from  the  aggravating  circomstan- 
ces  attending  the  act,  are  proper  to  be  estimated 
by  the  Jury.     Denlson  v.  Hyde,  6  Conn.  508. 

If  the  original  breaking  and  entering  of  one's 
close  be  wrongful,  the  retention  of  the  property 
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of  his  trespass  upon  Uie  tenant's  premises 
was  necessary  to  put  him  in  the  attitude  of 
a  wrongdoer  in  regard  to  all  the  property 
burned,  and  was  therefore  a  proper  allega- 
tion. 

Negligence  is  a  failure  of  duty. 

Michigan  C,  R.  Go.  v.  Coleman,  28  Mich. 
440;  Young  v.  Deiroit,  Q.  H.  d  M,  R,  Co.  66 
Mich.  430,  23  N.  W.  67. 

It  is  the  failure  to  observe,  for  the  protec- 
tion of  another's  interests,  such  care,  pro- 
caution,  and  vigilance  as  the  circumstanoes 
justly  demand,  and  the  want  of  which  causes 
mjuiy. 

Broityn  v.  Congress  d  B.  Street  R.  Co,  49 
Mich.  153,  13  N.  W.  494;  Potter  v.  Moran, 
61  Mich.  CO,  27  N.  W.  854. 

When  any  act  may  naturally  result  in  in- 
jury to  another,  the  actor  must  see  to  it  at 
his  peril  that  injury  does  not  follo^ 


Mastin  v.  Levagood,  47  Kan.  36,  27  Pac. 
122;  Durham  v.  Musselman,  2  Blackf.  96, 
18  Am.  Dec.  133;  Hay  v.  Cohoes  Co.  2  N.  Y. 
169,  51  Am.  Dec.  279;  8t.  Peter  v.  Denison, 
68  N.  Y.  416,  17  Am.  Rep.  258;  Cahill  v. 
Eastman,  18  Minn.  324,  Gil.  292;  Wilson  v. 
New  Bedford,  108  Mass.  261,  11  Am.  Rep. 
352;  Cooper  v.  Randall,  63  111.  24;  Beau- 
champ  V.  Saginaw  Min.  Co.  50  Mich.  163,  46 
Am.  Rep.  30,  15  N.  W.  65. 

When  an  accident  is  such  a  one  as  does 
not,  in  the  ordinary  course  of  things,  hap- 
pen without  a  negligent  cause,  the  accident 
itself  is  evidence  of  negligence,  in  the  ab- 
sence of  any  other  explanation. 

i>MPon  V.  Pluns,  98  CaJ.  384,  20  L.  R.  A. 
698,  31  Pac.  931,  33  Pac.  268;  Vggla  v.  West 
End  Street  R.  Co.  160  Mass.  351,  35  N.  E. 
1126;  Bowser  v.  Cumberland  &  P.  R.  Co.  80 
Md.  146,  27  L.  R.  A.  164,  30  Atl.  90O;  Jud- 


thereafter  is  also  wrongful,  and  consequential 
damages  are  recoverable  therefor.  Norfleet  ▼. 
Vaughn,  C8  Ga.  830. 

Where  a  tenant  is  wrongfully  ousted  before 
the  expiration  of  his  term  he  Is  entitled  to  re- 
cover for  all  the  necessary  and  natural  conse- 
quences of  the  trespass.  Smith  v.  Wunderllch, 
70  III.  426. 

Only  such  consequential  damages  as  are  the 
direct  result  of  a  trespass,  such  as  inability  to 
use  the  premises  until  refitted,  are  recoverable 
in  an  action  against  a  landlord  for  wrongfully 
taking  out  fixtures  and  other  property.  Willis 
▼.  Branch,  94  N.  C.  142. 

A  landlord  who  tears  down  the  adjoining 
building,  which  is  also  owned  by  him,  the  wall 
of  which  is  necessary  to  support  the  leased 
bulIdlDg,  rendering  it  necessary  to  tear  down 
the  latter  building,  is  guilty  of  a  trespass  mak- 
ing him  liable  to  a  tenant  for  thus  depriving  him 
of  the  benefits  of  his  lease.  Snow  v.  Pulitzer, 
142  N.  Y.  263,  36  N.  E.  1059. 

The  expense  of  an  enforced  removal  from 
premises,  made  necessary  by  a  trespass,  may  be 
recovered,  as  It  is  a  proximate  result  of  the 
trespass.  Hawthorne  v.  Siegel,  88  Cal.  159, 
25  Pac.  1114. 

Where  a  trespass  is  committed  on  premises  oc- 
cupied by  barbers,  rendering  them  unfit  for  the 
purpose  for  which  they  were  Intended,  In  con- 
sequence of  which  the  barbers  are  compelled  to 
abandon  them,  they  may  recover  as  part  of  the 
damaged  the  loss  of  hot-water  privileges  which 
they  were  also  compelled  to  abandon,  as  such 
loss  is  proximately  caused  by  the  trespass. 
Ihid. 

For  a  trespass  in  forcibly  entering  and  hold- 
ing certain  property  used  to  shelter  hands  and 
mules  while  engaged  In  railroad  work  the  tres- 
passer Is  liable  for  the  loss  of  hands  for  want  of 
the  shelter.  Carlisle  v.  Callahan,  78  Ga.  320, 
2  S.  E.  751. 

Where  one  wrongfully  erects  a  wall  on  plain- 
tiff's close,  by  which  she*is  prevented  from  us- 
ing water  In  a  well  belonging  to  defendant 
which  she  is  entitled  to  use,  damages  cannot  be 
assessed  In  an  action  of  trespass  quare  clausum 
f regit  for  the  independent  injury  thus  suffered 
by  the  plaintiff,  although  evidence  thereof  may 
be  admitted  in  aggravation  of  damages.  Shafcr 
v.  Smith,  7  Harr.  &  J.  67.  The  court  in  this 
case  holds  that  the  proper  remedy  Is  an  action 
on  the  case,  and  at  least  implies  that  a  recovery 
might  have  been  had  for  such  injury  in  such  an 
action. 

But  where  the  trespass  consists  of  taking  corn 
from  plaintiff  he  cannot  show  that  In  conse- 
quence thereof  he  was  obliged  to  work  as  a  day  , 
laborer  to  obtain  the  means  to  purchase  more 
53  L.  R.  A. 


com.  Sims  v.  Glazener,  14  Ala.  695,  48  Am. 
Dec.  120. 

And  In  trespass  for  cutting  lead  pipe  laid  by 
plaintiff  under  a  license  on  defendant's  land  to 
convoy  water  to  plaintiff's  house  and  stable, 
plaintiff  cannot  recover  the  damages  he  may 
have  suffered  in  his  stable  in  consequence  of  the 
stopping  of  the  water  at  that  particular  time. 
Houston  v.  Laffee,  46  N.  H.  505.  The  court  also 
says  that  he  could  not  do  so  in  any  form  of  ac- 
tion. 

No  recovery  can  be  had  against  one  who 
builds  an  obstruction  preventing  the  repair  of 
a  mill  race,  causing  the  mill  to  shut  down,  for 
the  increased  cost  of  transporting  plaintiff's 
grain  to  another  mill,  under  an  allegation  that 
plaintiff  losl»  all  the  benefit  and  profit  which  he 
otherwise  would  have  had  from  the  working  of 
the  mlU.     McTavlsh  v.  Carroll,  13  Md.  429. 

And  where  one  Is  guilty  of  a  trespass  in  tak- 
ing the  horses,  wagon,  and  harness  of  another 
and  keeping  them  for  some  time,  preventing  the 
owner  from  moving  with  his  family,  evidence 
that  the  roads  were  good  at  the  time  of  taking, 
and  were  bad  at  the  time  of  their  return  to  the 
owner  and  for  some  time  afterwards,  and  that 
the  owner  could  luot  obtain  employment  in  the 
vicinity  of  the  place  where  he  was  detained.  Is 
Inadmissible,  as  such  damages  did  not  result 
naturally  from  the  taking  of  the  property,  but 
were  due  to  accidental  circumstances.  Vedder 
V.  Hlldreth,  2  Wis.  427. 

And  where  lumber  cut  under  authority  of  the 
United  States  on  a  military  reservation  was 
unlawfully  seized  and  taken  away,  expenses  of 
going  to  Washington  In  regard  to  the  matter 
were  not  so  connected  with  the  act  of  trespass 
as  to  constitute  a  distinct  cause  of  action  on  the 
case,  "if,  Indeed,  they  could  be  used  to  Increase 
the  damages  In  an  action  of  trespass."  Craw- 
ford V.  Waterson,  5  Fla.  472. 

II.  Consequential  injuries  to  property. 
a.  In  general. 

One  who  commits  a  trespass  In  unhitching  a 
horse  from  a  post  In  the  highway  and  hitching 
it  to  another  post  Is  liable  for  Its  death  if  such 
death  Is  the  natural  and  Immediate  consoqtienco 
of  the  trespass.  Bruch  v.  Carter,  32  N.  J.  L. 
554. 

And  where  the  owner  of  a  field  which  does  not 
have  a  lawful  fence  ties  up  a  horse  which 
strays  Into  it  he  Is  guilty  of  a  trespass  and  lia- 
ble for  its  death  by  choking  if  Its  death  Is  the 
natural  and  proximate  consequence  of  his  acts. 
Wllhlte  V.  Speakman,  79  Ala.  400. 

A  recovery  may  be  had  In  trespass  vi  et  armis 
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son  V.  Oiwnt  Powder  Co,  107  Cal.  549,  29  L. 
K.  A.  718,  40  Pac.  1020;  Hwrt  v.  Washington 
Park  Club,  157  111.  9,  29  L.  R.  A.  492,  41  N. 
E.  620;  Barnows/cy  v.  Helson,  89  Mich.  523, 
15  L.  R.  A.  33,  50  N.  W.  989. 

If  A  intermeddles  with  or  appropriates 
what  belotijzs  to  B,  he  dearly  does  so  at  his 
peril,  and,  oeing  liable  for  the  full  value  of 
the  goods,  is  precluded  from  raiding  the 
question  whether  the  loss,  whether  total  or 
partial,  which  ensues  while  they  are  under 
nis  control,  was,  or  wa«  not,  due  to  an  extra- 
ordinary, or  even  irresistible,  force. 

Mote  to  Gilson  v.  Delaware  d  E.  Canal  Co. 
(Vt.)  30  Am.  St.  Rep.  821;  Eten  v.  Luystcr, 
60  N.  Y.  253. 

Mr,  Cassias  M*  Eby,  for  defendant  in 
error : 

The  declaration  sounds  in  trespass  quare 
clansum  only,  and  any  damages  that  result- 


ed from  defendant's  alleged  wrongful  act 
are  consequential,  not  arising  from  the 
wrongful  entry,  if  wrongful. 

The  fact  that  the  pleader  calls  his  action 
one  in  case  cannot  change  its  character  from 
one  in  trespass  quare  clausum.  The  body  of 
the  declaration  and  matters  set  out  therein 
determine  its  nature. 

Wood  V.  Michigan  Air  Line  R.  Co.  81 
Mich.  358,  45  N.  W.  980;  Ives  v.  Williams, 
53  Mich.  638,  19  N.  W.  662. 

The  pleaxier,  having  declared  in  trespass 
qiwyre  clausuniy — the  only  action  that  could 
be  brought  under  the  acknowledged  facts, — 
must  abide  the  consequences  of  delaying  hia 
suit  until  the  statute  has  run  against  it. 

United  States  Mfg.  Co.  v.  Stevens,  52 
Mich.  332,  17  N.  W.  934;  Haines  v.  Beach, 
90  Mich^  505,  51  N.  W.  644;  Burdick  v.  Wor- 


against  one  who  sets  his  dogs  upon  the  horse  of 
another  for  her  death  caused  by  a  stake  enter- 
ing her  Bide  while  running  from  the  dogs,  as 
the  injury  is  Immediate.  James  v.  Caldwell,  7 
Yerg.  38.  The  question  at  issue  In  this  case 
was  whether  case  was  the  ptoper  remedy  and 
the  liability  for  the  death  of  the  horse  docs  not 
seem  to  have  been  questioned. 

One  who  undertakes  to  chastise  the  slave  of 
another  is  liable  in  trespass  vi  et  armia  for  the 
breaking  of  his  leg  while  Jumping  down  a  preci- 
pice In  attempting  to  escape,  as  the  Injury  Is 
the  direct  result  of  the  wrongful  act.  John- 
eon  V.  Perry,  2  Humph.  569.  In  this  case,  also, 
the  question  was  whether  the  proper  remedy 
had  been  chosen. 

One  who  pursues  a  boy  with  a  pl<%az  Is  liable 
for  loss  of  wine  from  a  cask,  the  faucet  of  which 
the  boy  knocks  out  In  trying  to  escape,  as  it  Is 
the  direct  and  natural  result  of  his  conduct. 
Vandenburgh  v.  Trnax,  4  Denio,  464,  47  Am. 
Dec.  268. 

In  Courtney  v.  CoUett,  cited  In  Reynolds  ▼. 
Clarke,  1  Strange.  634,  the  court  held  that  the 
plaintiff  In  an  action  of  trespass  for  taking 
rishes  from  a  river  might  recover  damages  for 
the  breaking  down  of  the  bank  of  the  river  by 
which  other  fishes  escaped,  as  It  was  a  mere  ag- 
gravation of  damages  for  frhlch  a  separate  ac- 
tion In  case  need  not  be  brought. 

Whore  one  digs  Into  a  river  bank  on  the  land 
of  another,  and  removes  gravel,  a  recovery  for 
the  carrying  away  of  several  acres  of  soil  and 
s  cider  mill  during  a  flood  three  weeks  after 
the  trespass  occurs  may  t>e  had  In  trespass 
qvart  chiutum  frt'ffit,  as  the  trespass  Is  the  efD- 
clent  cause  of  such  loss.  Pickinson  v.  Boyle, 
17  Pick.  TvS,  28  Am,  Pec.  281. 

Where  one  places  his  vessel  behind  a  sea  wall 
which  another  has  the  exclusive  right  to  use. 
and  refuses  to  leave  It  on  request,  requiring  the 
other  to  anchor  his  vessels  outside,  he  Is  lia- 
ble for  the  sinking  of  such  vessels  during  a 
storm  which  Is  not  an  uncommon  one  and  might 
be  reason.ibly  anticipated,  as  it  Is  the  natural 
and  prv^UaMe  ix^nsoiiuence  of  the  trespass. 
Perry  v.  Klltner.  US  Mass.  131. 

One  who  deposits  upon  the  highway  a  quan- 
tity of  sUMie  and  r\ibblsh«  blocking  up  a  drain 
with  Intent  to  Injure  one  who  has  conirarted  to 
keep  the  hiirhvray  In  repair  for  a  speiMtied  time. 
Is  UaI>1o  for  the  damage  resulting  by  dirt  and 
eanh  Ivinii  washed  off  the  highway,  thereby  In- 
cr»^as;ni:  the  \»st  of  keeping  It  in  repair.  Mo> 
N:^ry  V.  Chamberlain.  34  Conn.  SSI.  91  Am.  Peo. 


In  an  action  of  trespass  for  the  forcible  In- 
ras'on  of  a  plantation  and  carrying  off  some  of 
the   staves  and   frightening   away    the   others 
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the  owner  may  recover  for  cord  wood  carried  off 
by  a  flood  because  there  was  no  one  to  care  for 
It,  and  for  the  destruction  of  the  crops  by  stock 
of  the  neighborhood  through  lack  of  hands  to 
care  for  them.  McAfee  v.  Crofford,  13  How. 
447,  14  L.  ed.  217. 

And  where  a  tenant  left  the  key  of  a  house 
with  a  neighbor,  and  told  the  landlord  to  rent 
the  house  If  he  could  do  so,  and  that  he  might 
procure  the  key  of  such  neighbor,  and  the  land- 
lord, on  applying  for  the  key  to  show  the  house 
to  one  who  proposed  renting  It.  found  that  the 
neighbor  had  absconded,  and  accordingly  entered 
the  house  by  means  of  an  unfastened  window, 
he  was  held  liable  for  the  loss  of  clothing  and 
furniture  stolen  soon  after  by  one  who  entered 
In  the  same  manner,  as  his  license  to  rent  the 
house  did  not  authorize  him  to  enter  In  that 
manner,  and  his  doing  so  was  an  Invitation  to 
others  to  enter  In  the  same  manner.  Ancaster 
V.  Milling,  2  Powl.  ft  K.  714,  6ub  nom.  Acaster 
V.  Rinney,  1  L.  J.  K.  B.  N.  S.  168.  This  case 
has  been  criticised  as  carrying  the  liability  of 
the  trespasser  to  the  extreme  limit. 

A  tenant  of  a  store  may  recover  from  the 
landlord  for  Injury  to  his  stock  of  goods  by  a 
storm  on  the  night  following  the  landlord's 
wrongful  removal  of  the  roof.  Herbst  v.  Uaf- 
ner.  7  Pa.  Super.  Ct.  363. 

Dnt  a  tenant  unlawfully  evicted  cannot  re- 
cover for  Injury  to  his  goods  by  subsequent  ex- 
posure for  three  months  to  the  elements,  unless 
such  damage  is  specially  pleaded,  as  ft  Is  not 
;  the  natural  or  necessary  consequence  of  the  un- 
lawful act.  Rauma  v.  Bailey,  80  Minn.  336.  83 
N.  W.  191.  The  court  also  says  that,  even  If 
it  had  been  pleaded,  it  Is  not  clear  but  that  the 
damasre  is  entirely  too  remote. 

And  In  Vedder  v.  Ilildreth.  2  Wis.  427.  a  re- 
covery for  the  mildewing  of  goods  which  the 
owner  was  prevented  from  moving  by  the  wrong- 
ful solrure  of  his  horses,  wagon,  and  harness 
and  thoir  retention  for  some  time  thereafter, 
was  refused  on  the  ground  of  remoteness. 

And  one  \^ho  commits  a  trespass  by  toming 
the  cattle  of  another  out  of  an  inclosure  Is  not 
liable  for  llielr  death  by  starvation,  where  their 
owner,  although  notified,  does  nothing:  to  pre- 
vent such  result,  as  their  loss  Is  not  the  conse- 
quence of  the  trespass.  Story  t.  Boblnson,  32 
Cal.  205. 

See  also  in'ro.  II,  b,  1. — St.  Lonls  Cattle  Co. 
V.  Gholson  tXex.  Civ.  App.>  50  S.  W.  269. 

And  in  Clark  v.  Gay.  112  Ga.  777,  SS  S.  B.  81, 
the  plaintiff  sought  to  recover  the  value  of  hia 
house  in  which  defendant  had  killed  a  semuit 
of  plaintiff  In  the  presence  of  the  Iatter*s  fkmlly. 
«>n  the  crovind  that  on  account  of  ■odi 
his  family  had  abandoned  the  pra^tos  and 
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ran,  4  Barb.  698;  Siwrgia  v.  Warren,  11  Vt. 
433;  Richardson  v.  Milhum,  11  Md.  340. 

Tlie  entry  is  alleged  to  have  been  wrong- 
ful and  without  leave  or  license,  by  a  break- 
ing and  entering ;  hence,  the  only  action  that 
will  lie  is  trespass  quare  clausuniy  as  case 
will  not  lie  for  an  injury  to  the  realty. 

Welch  V.  Durand,  36  CJonn.  182,  4  Am. 
Rep.  55;  3  Bl.  Com.  212. 

No  claim  is  made  that  the  alleged  wrong- 
ful entry  is  "the  proximate  cause  of  the  in- 
jury." This  must  always  appear  when  the 
act  is  charged  to  be  negligence  per  se, 

PennsyUmnia  R.  Co.  v.  Eettsil,  70  Ind. 
569,  30  Am.  Rep.  188;  Hayes  v.  Michigan  C. 
R.  Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup. 
Ct.  Rep.  309. 

When  the  circumstances  require  great  care 
it  is  but  ordinary  care  under  the  circumstan- 
ces. 


MilwauJcce  d  St.  P,  R.  Co.  v.  Arms,  91  U. 
S.  494,  23  L.  ed.  376;  Bishop,  Non-Contract 
Law,  §  439. 

When  a  person  in  the  observance  of  a  duty 
due  to  another  has  neither  done  nor  omitted 
to  do  anything  which  an  ordinarily  careful 
and  prudent  person,  under  the  same  condi- 
tions, would  not  have  done  or  omitted  to  do, 
he  has  not  failed  to  use  care,  and  is  not  guil- 
ty of  negligence,  though  damages  may  have 
resulted  from  his  action  or  want  of  action. 

Matson  v.  Maupin,  75  Ala.  312;  Brown  v. 
Congress  d  B.  Street  R.  Co.  49  Mich.  153,  13 
X.  \V.  494;  Briggs  v.  Union  Street  R.  Co, 
148  Mass.  72,  19  N.  E.  19. 

Only  such  care  was  required  as  the  condU 
tions  demanded;  such  care  as  ordinary  men 
under  similar  circumstances  would  have  ex- 
ercised. 

Lansing  ▼.  Stone,  37  Barb.  15;  Pennsyl- 


fused  to  live  in  them.  The  court  stated  that 
the  plaintiff  could  have  brought  a  suit  for  tres- 
pass and  invasion  of  his  home  or  for  injury  to 
his  peace  and  happiness  resulting  from  such 
outrage  in  his  family's  presence,  but  held  that 
the  value  of  the  house  could  not  be  the  measure 
of  damages. 

lu  Crawford  v.  Waterson,  5  Fla.  472,  the 
court  holds  that  where  one  unlawfully  seizes 
and  takes  away  lumber  cut  on  a  military  reser- 
vation under  authority  of  the  United  States,  the 
loss  of  a  dwelling  house  by  fire  while  the  owner 
was  absent  In  Washington  In  regard  to  the  mat- 
ter was  not  so  connected  with  the  act  of  tres- 
pass as  to  constitute  an  Independent  cause  of 
action  on  the  case,  and  expressed  a  doubt  as 
to  whether  it  could  even  be  used  to  Increase  the 
damages  In  an  action  of  trespass. 

But  Wyant  v.  Cbouse  holds  that  one  who 
wrongfully  enters  a  blacksmith  shop  and  kindles 
a  fire  is  liable  In  case  for  the  consequential  in- 
juries caused  by  the  flre  spreading  and  destroy- 
ing the  shop  and  adjoining  buildings  and  per- 
sonal property. 

b.  From  removal  of  fence, 

1.  In  general. 

One  who  unlawfully  removes  a  fence  Is  liable 
for  the  direct,  proximate,  and  necessary  conse- 
quences of  its  removal,  but  not  for  others. 

Thus,  a  highway  commissioner  wrongfully  re- 
moving a  fence  Is  not  liable  for  damages  from 
the  owner  being  compelled  to  quit  cultivating 
his  crops  in  order  to  repair  the  fence,  as  such 
damage  could  not  have  been  foreseen  and  ex- 
pected as  a  natural  and  proximate  consequence 
of  Its  removal.     Caldwell  v.  P>ans,  85  111.  170. 

And  that  the  owners  were  obliged  to  stay  at 
home  all  the  time  and  keep  their  children  out  of 
school,  and  go  out  at  night  when  hearing  their 
dog  bark,  to  protect  the  crops  from  cattle,  is 
not  the  necessary  consequence  of  the  wrongful 
removal  so  as  to  make  the  commissioner  liable 
therefor.  Krueger  v.  I>e  Blanc,  62  Mich.  70,  28 
N.  W.  757. 

And  no  recovery  can  be  had  for  the  Inconven- 
ience of  keeping  stock  in  a  barn  because  the 
adjoining  owner  has  removed  part  of  the  di- 
vision fence  during  the  period  prohibited  by  the 
Kentucky  statute,  where  his  act  In  so  keeping 
thera  up  is  entirely  voluntary,  and  It  does  not 
appear  that  he  would  have  been  injured  by  the 
straying  of  his  stock  beyond  the  line.  Mene  v. 
Horner,  7  Ky.  L.  Rep.  293  (abstract  of  the  opin- 
ion). 

And  one  who  wrongfully  tears  down  a  fence 
around  a  ranch  used  for  dairy  purposes,  as  a 
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result  of  which  the  cattle  of  other  persons  de- 
stroy the  grass  aid  break  up  the  dairy  business. 
Is  not  liable  for  the  loss  of  profits  which  might 
have  been  made  cut  of  cows  and  hogs  which 
the  owners  of  the  ranch  did  not  have,  and  which 
they  had  never  matte  arrangements  to  procure. 
Glaccomlnl  v.  Bulkeley,  51  Cal.  200. 

And  one  who  wrongfully  removes  the  fence 
between  his  own  pasture  and  the  adjoining  one, 
thus  permitting  his  cattle  to  go  upon  the  latter 
pasture,  Is  not  liable  for  the  death  of  cattle  of 
such  adjoining  owner  during  the  following  win- 
ter for.  lack  of  grass,  as  such  damage  is  too  re- 
mote, uncertain,  and  speculative.  St.  Louis 
Cattle  Co.  V.  Gholson  (Tex.  Civ.  App.)  30  S.  W. 
269. 

Sec  also  supra,  II.  a, — Story  ▼.  Robinson,  32 
Cal.  205. 

2.  Loss  of  stock. 

One  unlawfully  removing  a  fence  Is  liable 
for  stock  escaping  through  the  gap,  and  wan- 
dering away  or  receiving  Injuries. 

I'hus,  a  road  overseer  who  unlawfully  tears 
down  a  fence  Is  liable  In  trespass  for  loss  of 
hogs  caused  by  Its  removal,  as  everyone  Is  pre- 
sumed In  law  to  intend  any  consequence  which 
naturally  fiows  from  the  unlawful  act.  Welch 
V.  Plercy,  29  N.  C.  (7  I  red.  L.)  365. 

And  one  who  wrongfully  removes  the  fence 
of  another  may  be  held  liable  in  trespass  for  the 
loss  of  stock  which  escaped  through  the  gap,  as 
it  is  strictly  the  consequence  of  the  trespass. 
Damron  v.  Hoach,  4  Humph.  134.  In  this  case 
the  question  was  as  to  the  proper  remedy,  and 
the  court  held  that,  although  a  second  action 
In  case  might  have  been  brought,  it  was  not  nec- 
essary, but  that  all  the  damage  might  be  re- 
covered in  one  action. 

And  one  wrongfully  removing  a  line  fence  Is 
liable  for  the  value  of  cattle  that  Immediately 
escaped  and  were  not  recovered  after  proper 
diligence.  St.  Louis  Cattle  Co.  v,  Gholson 
(Tex.  Civ.  App.)  30  S.  W.  269. 

And  in  Sayies  v.  Bemis.  57  Wla  315,  15  N.  W. 
482,  the  court  held  that  a  complaint  alleging 
that  defendant  wilfully,  wrongfully,  and  with 
force  of  arms  broke  and  entered  plaintiff's 
premlsrs  and  took  down  her  fence,  and  that  by 
reason  thereof  one  of  plaintiff's  cows  strayed 
on  defendant's  premises  and  was  drowned, 
states  a  cause  of  action  In  trespass,  the  allega- 
tions as  to  the  death  of  the  cow  being  inserted 
for  the  purpose  of  recovering  the  consequential 
damages  resulting  from  the  trespass.  The 
court  stated  that  they  expressed  no  opinion  as 
to  the  snlliciency  of  the  evidence  to  Justify  a 
verdict  for  the  value  of  the  cow  if  the  Jury  had 
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vania  Co.  y.  Whitlock,  99  Ind.  16,  60  Am. 
Kcp.  71;  Ryan  v.  New  York  C,  R,  Co.  35  N. 
Y.  210,  91  Am.  Dec.  49;  Read  v.  Morse,  34 
Wis.  315;  Calkins  v.  Barger,  44  Barb.  424; 
Higgina  v.  Dewey,  107  Mass.  494,  9  Am.  Rep. 
03;  McCully  v.  Clarke,  40  Pa.  399,  80  Am. 
Dec.  584;  Ileicey  v.  Nourse,  54  Me.  256; 
Bizzcll  V.  Booker,  16  Ark.  308. 

And  the  wrongful  entry  does  not  change 
or  enlarge  the  degree  of  care. 

Brown  v.  Lake,  29  Ohio  St.  64;  Fore  v, 
irrsfcm  .Y.  C.  R.  Co.  101  N.  C.  526,  8  S.  E. 
335. 

The  fact  that  the  defendant  may  be  a  tres- 
passer, and  may  have  committed  a  trespass, 
^does  not  shift  the  proof  to  him,  as  the  tres- 
pass was  not  the  proximate  cause  of  the  in- 
jury. He  might  have  wrongfully  gone  into 
the  s&hop  any  number  of  times,  but  had  he 
not  built  a  lire  in  the  forge  the  injury  com- 


plained of  in  the  declaration  would  not  hav« 
occurred. 

Memphis  d  C.  R.  Co.  v.  Reeves,  10  Wall. 
170,  19  L.  ed.  909;  Daniels  v.  Ballantine,  23 
Ohio  St.  532,  13  Am.  Rep.  264;  Quiney,  A. 
d  81.  L.  R.  Co.  V.  Wellhoener,  72  111.  60; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Stebhing,  62 
Md.  504;  Flattes  v.  Chicago,  R.  I.  d  P.  R, 
Co.  35  Iowa,  191;  Shearm.  &  Redf.  Neg.  5S 
26,  27;  Rockford  v.  Tripp,  83  111.  247,  25 
Am.  Kcp.  381;  16  Am.  &  Eng.  Enc.  Law,  p. 
428 ;  Hoyt  v.  Jcffcrs,  30  Mich.  200. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintifTs  commenced  an  action  by  dec- 
laration .igainst  the  defendant  to  recover 
damages  for  the  destruction  of  a  blacksmith 
shop  and  other  property  by  fire.  The  dec- 
laration stated  that  he  wrongfully  broke  in- 


found  under  proper  Instructions  that  defendant 
had  unlawfully  torn  down  the  line  fence,  and 
the  cow  had  In  fact  strayed  through  tlie  open- 
ing and  died  in  consequence. 

3.  Injuries  to  crops. 

The  lo«Js  of,  or  Injury  to.  a  crop  by  the  re- 
moval of  a  fence  is  generally  held  to  be  such  a 
direct  and  proximate  consequMice  of  the  unlaw- 
ful act  as  to  render  the  trespasser  liable,  unless 
the  owner  knew  of  Its  removal  and  had  time  to 
repair  it  before  the  Injury ;  and  some  cases  hold 
him  liable  even  then. 

Thus,  one  who  wrongfully  removea  a  fence 
about  a  cultivated  feld  Is  liable  for  the  de- 
struction of  hia  crops  growing  in  the  field  at  the 
time.  If  their  destruction  was  the  direct  result 
of  such  removal.  Gray  v.  Waterman,  40  111. 
522. 

Id  trespass  tH  rt  ormis  for  removing  a  fence 
the  defendant  is  liable  for  loss  of  the  crop  U 
that  was  the  necessary  and  unavoidable  conse- 
quence of  removing  the  fence.  Hardin  v.  Ken- 
nedy, 2  McCord  L.  277.  The  question  at  Issue 
in  this  caae  was  wLeth.^r  an  action  on  the  caae 
was  not  the  only  remcdv. 

And  one  who  rpix-i'i^llj  tears  down  a  fence 
aronnd  a  cultivated  r.t-M.  exikosing  the  crop  to 
the  prey  of  cattle,  is  liable  for  the  loss  of  the 
crop,  as  it  is  the  proximate  result  of  the  wrong- 
ful act.  I>ridgers  v.  Dili,  97  N.  C.  222,  1  S.  E. 
767, 

One  who  wronirfullr  removes  a  line  fence, 
permitting  his  cattle  to  iro  on  adjoining  pasiure. 
is  liable  for  Injuries  to  the  pasture  and  the  value 
of  the  grass  consumed.  St.  Louis  Cattle  Co.  v. 
Cholson  I  Tex.  Civ.  App.)  30  S.  W.  2Gd. 

And  the  damage  to  a  crop  resulting  from  the 
removal  of  a  fence  pi>&tecting  the  field  is  the 
immediate  coa9e<(Uence  of  its  wrocirfui  removal 
80  as  to  make  the  trespassier  liaMe  therefor. 
tianv^tt  V.  Sewe'.U  1(«  Ala.  5J1,  IS  So.  737. 

Oi>e  having  a  license  to  enter  on  the  laad  of 
aiKvther,  who  took  down  a  gate  to  eoaWe  t:m  to 
do  «v  Is  liable  in  tre^tass  «««fv  ciau^vm  fn^a 
tor  injury  done  by  his  hogs  on  the  land  of  s'j:b 
per»4L  which  entered  in  con»eqi2ence  <*f  t^ 
failure  to  rcjCace  the  gate.  Kissevter  v.  \::*xjl 
;^  Pa.  :^13.  7S  Am.  Dec  379. 

Oise  mlo  takes  down  tbe  fence  <f  tr':i.»r  asd 
lASvos  It  cicwn.  or  pets  ii  up  ne^.iCfrjLly  &:.  tLii 
l.\t  stock  enter  and  df^iroy  :be  crcjis^  is  V.l,  e 
in  irtf«p**«  f^r  STirh  }.  ss»  a::b:«wrL  Le  has  :i-*- 
r.cM  ti>  <s:er  *.iie  tt-d  axwi  to  lAke  dr-wn  Ttie 
U'l.  f-  for  tiiit  i.-rpv-«ae-  Crawford  T.  Mixve.!, 
3  l...ir7'h,  47r.. 

It-  'zzx.LVLl  :\  rerooT-al  of  a  fcxre  mtk*^  Tbe 
trf^j*£ss»<r  l*i.l:t  titr  injury  to  crops  by  ctrtie 
43  I^  R.  A. 


getting  In  through  the  gaps.     Caldwell  y.  Ev- 
ans. 85  III.  170. 

In  I<inblom  v.  Ramsey,  75  111.  246,  the  ques- 
tion at  issue  was  whether  the  supervisor  of  a 
road  district  committed  a  trespass  in  tearing 
down  a  fence  for  the  purpose  of  laying  out  a 
highway,  as  a  result  of  which  the  plaintifTs 
crops  were  destroyed.  The  claim  was  made 
that  he  was  not  required  to  give  any  notice  of 
his  Intention  to  open  the  road.  The  court  held 
that  notice  was  required,  and  said  that  If  it 
were  not  so  the  defendant  coald  have  waited  un- 
til plalntiTs  crops  were  Just  ready  to  be  har- 
vested, and  then  suddenly,  without  notice,  have 
torn  down  the  fence  and  exposed  the  crops  to 
destruction  with  impaolty. 

In  Shean  t.  Withers.  12  B.  Hon.  442,  it  was 
i  held  that  one  who,  without  giving  notice,  threw 
'  down  the  fences  of  another  at  the  place  where 
I  they  joined  on  a  partition  fence,  thus  permlt- 
'  ting  stock  to  enter  and  destroy  his  crops,  was 
I  liable  therefor.  The  defendants  liability  for 
j  the  loss  of  the  crop  if  be  did  not  have  the  right 
to  remove  the  fence  does  not  seem  to  have  been 
questioned. 

One  who  removes  his  part  of  a  division  fence 

without  giving  tiie  notice  to  the  adjoining  owner 

required  by  the  Illinois  statute  is  Ilahle  for  the 

lo.<ts  of  crops  resulting  from  such  removal.     Dei- 

'  mel  V.  Obert.  20  111.  App.  557. 

And  in  Richardson  v.  McDougall,  11  Wend. 
46.  the  court  said.  (*hitcr,  that  if  one  removes  a 
division  fence  without  giving  the  three  months* 
notice  required  by  the  New  York  statute  he  will 
be  liable  for  the  loss  of  a  crop,  under  the  provi- 
sion making  him  liable  for  all  damages  sus- 
tained. 

One  who  wrongfully  removed  part  of  a  fence 
inclosing  a  field  entirely  within  a  lai^per  indo- 
sure.  as  a  result  of  which  stock  from  the  lat- 
ter incjosure  entered  the  field  and  destroyed  the 
crr»p.  is  liable  for  its  loss,  and  cannot  avoid  such 
liab.llty  on  the  ground  that  the  owner  failed 
to  repair  the  broach,  as  he  is  liable  for  all  the 
cor.ses^t'ocea  result m.c  directly  from  his  acta. 
Be  kmasier  v.  CihM,  12  111.  74. 

TLe  ppecfHlinff  c;sr  >»ns  apT>rovcd  and  fol- 
k'W*»d  in  Mciorn'.:oK  v.  Ta:e,  iM  m.  334. 

i  ni  where  the  tn^>;v':ss  con<>:sts  In  the  re- 
mora]  of  a  few  r.,%t1s  of  fonoo,  the  tresq>asser  is 
not  l.r.Me  for  the  iv^s^t  of  a  s\ib<*oquent  year's 
rrcp  from  wtiDt  o»t  the  fmc^e,  ^hore  the  owner 
kn' w  of  us  renjv'Vt.],     \  okrr  v,  I'lainon,  17  Pick. 

And  ooe  "Who  s:ws  a  .  r.  p  .-f-^r  ihe  line  fence 
r»r:i:eciiixg  tbe  ti.d  hf\%  J»i>.^n  tt-m  down  by  an- 
.'Zl.LT  rtnnot  rtv-»oTrr  rrv.ni  tr-r  I^ttor  for  the  loss 
of  the  crop  i<t  cd;:>  ^ruiog  la,  ss  it   is  his 
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to  the  shop,  and  started  a  fire  in  the  forge, 
and  the  undisputed  proof  shows  that  he  did 
so.  The  declaration  purports  to  be  in  case, 
and,  after  allying  the  wrongful  entry  end 
building  of  a  fire,  alleges  negligence  in  man- 
aging it,  and  a  consequent  fire  a  short  time 
after  defendant  left  the  shop.  It  seems  to 
be  conceded  that,  if  this  was  to  be  treated 
as  a  count  in  trespass  qua/re  clausuniy  the 
action  was  barred  by  tlio  statute  of  limita- 
tions, and  the  court,  acting  upon  the  theory 
that  it  was  case,  directed  a  verdict,  upon  the 
ground  that  no  negligence  was  shown.  The 
testimony  shows  that  the  defendant  was  a 
blacksmith,  who  sometimes  worked  in  the 
shop  for  plaintifTs*  son,  who  occupied  the 
shop  as  plaintiffs'  tenant;  that  on  this  oc- 
casion he  went  to  the  shoo  to  sharpen  some 
shoes,  built  a  fire  in  the  forge,  did  his  work, 
and  went  away.     It  is  in  evidence  that  the 


wind  was  blowing,  and  that  about  ten  min- 
utes after  he  went  away  the  shop  was  dis- 
covered to  be  on  fire,  in  the  southwest  cor- 
ner of  the  building,  the  forge  being  in  the 
northwest  corner,  and  the  flames  coming  out 
from  the  roof.  The  only  fire  on  the  floor 
was  that  which  dropped  from  above.  Tho 
forge  was  connected  with  the  chimney  by  an 
old  stove  pipe,  that  went  up  through  a  ceil- 
ing of  boards.  The  defendant  stated,  the  day 
after  the  fire,  that  when  he  left  the  shop 
there  was  apparently  no  fire  around,  but  there 
were  seme  shavings  lying  around,  and  he  did 
not  know  but  a  spark  or  piece  of  hot  iron  had 
dropped  in  the  shavings,  and  that  when  he 
went  there  he  found  no  fire  in  the  shop.  The 
court  seems  to  have  considered  the  wrongful 
entry  as  out  of  the  case,  and  the  defendant 
liable  only  for  a  want  of  ordinary  care,  aft- 
er building  the  fire,  in  looking  after  it  and 


duty  to  use  ordinary  care  and  prudence  to  avoid 
the  injury.     Hassa  v.  Junger,  15  Wis.  598. 

And  where  one  builds  a  fence  oq  his  own  land 
near  the  line,  and  removes  part  of  the  line 
fence,  the  adjoining  owner  must,  within  a  rea- 
sonable time,  build  a  fence  to  protect  his  crops, 
or  he  cannot  hold  the  one  removing  It  liable  for 
the  dam|ige  done  by  cattle  of  third  persons. 
Smith  v.  Johnson,  76  Pa.  191. 

And  In  Stallcup  v.  Bradly,  3  Coldw.  406,  the 
plaintiff  claimed  that  his  orchard  had  been  dam; 
aged  by  a  trespass  in  removing  part  of  the  line 
fence  without  notifying  him.  The  court  on 
appeal  by  defendant  held  that  the  damages  for 
which  recovery  could  be  had  must  be  the  natural 
and  proximate  consequence  of  the  trespass,  and 
said  that  if  the  plaintiff  could  by  ordinary  dili- 
gence have  prevented  the  injury  he  could  only 
recover  the  actual  damage  resulting  from  the 
trespass. 

And  in  trespass  quare  clauaum  fregit  for  re- 
moving a  line  fence  no  recovery  can  be  had  for 
injury  to  the  plaintiff's  crop  done  by  cattle 
which  did  not  belong  to  defendant.  In  conse- 
quence of  such  removal,  where  it  does  not  ap- 
pear that  the  fence  belonged  to  plaintiff  instead 
of  defendant,  or  that  a  trespass  was  committed 
in  removing  It.  Richardson  v.  Mllburn,  11  Md. 
340. 

And  where  the  act  complained  of  is  the  de- 
struction of  the  fence  and  the  trampling  of 
grain,  no  recovery  can  be  had  for  injury  to  the 
grain  by  stock  of  third  persons  at  any  time 
after  the  original  entry  and  trespass.  Berry 
V.  San  Francisco  &  N.  P.  B.  Co.  50  Cal.  435. 
In  the  argument  the  claim  was  made  that  the 
remedy  for  such  an  injury  was  case  Instead  of 
trespass  vi  et  armia. 

c  Caused  by  third  persons. 

The  trespasser  has  been  held  liable  In  some 
cases  for  Injuries  occasioned  by  the  acts  of 
third  persons  attracted  to  the  premises  by  the 
trespasser. 

Thus,  an  aeronaut  who  descends  in  a  garden 
In  a  dangerous  position  a  short  distance  from 
the  place  of  his  ascent  is  liable  for  the  Injury 
done  by  a  crowd  of  people  In  breaking  through 
the  fences  and  treading  down  the  vegetables  and 
flowers,  as  his  descent  would  ordinarily  and 
naturally  have  that  effect.  Guille  v.  Swan,  19 
Johns.  381,  10  Am.  Dec.  234. 

And  In  2  Cent.  L.  J.  648,  there  is  a  clipping 
from  the  Law  Times  In  which  It  was  stated  that 
judgment  had  been  rendered  In  an  action  of 
trespass  against  an  aeronaut  whose  balloon  had 
descended  on  plaintiff's  cornfield  for  damage  by 
persons  following  the  balloon« 
o3  L.  K.  A. 


But  in  Scholes  v.  North  London  R.  Co.  21  L. 
T.  N.  S.  835,  the  court  held  that  where  an  en- 
gine ran  off  the  track  into  an  adjoining  garden, 
the  railroad  company,  although  liable  for  all 
the  damage  done  by  Its  employees  in  getting  the 
engine  away,  was  not  liable  for  the  damages 
done  by  a  crowd  of  spectators  who  were  at- 
tracted to  the  garden  by  the  accident. 

III.  Consequential  injuries  to  the  person. 

Caaes  of  trespass  against  the  person  are  not 
Included  here,  but  only  those  Involving  the 
question  of  consequential  Injuries  to  the  person 
from  a  trespass  to  property. 

a.  In  general;  health, 

A  recovery  has  generally  been  allowed  for 
sickness  or  injury  if  it  Is  shown  to  have  resulted 
In  consequence  of  the  trespass. 

Thus,  one  who  wilfully  and  maliciously  re- 
moves and  throws  away  coupling  pins  from  a 
railroad  train  with  intent  to  Injure  the  rail- 
road company's  property  is  liable  for  an  injury 
to  an  employee  of  the  company  in  his  efforts 
to  couple  the  cars,  as  such  Injury  Is  a  natural 
consequence  of  the  trespass.  Munger  v.  Baker, 
65  Barb.  539. 

And  one  who  wrongfully  removes  the  front 
door  and  windows  of  a  house,  and  prevents  the 
escape  of  smoke  through  the  chimney  during 
cold  weather,  Is  liable  for  the  physical  suffering 
caused  thereby.  Waters  v.  Dumas,  75  Cal.  563» 
17  Pac.  685. 

And  where  a  landlord  unlawfully  broke  into 
the  tenant's  close  and  removed  the  roof  of  her 
house,  the  loss  of  one  of  her  eyes  by  a  cold 
which  was  the  direct  and  Immediate  conse- 
quence of  the  exposure  to  which  she  was  sub- 
jected by  having  the  roof  taken  off  may  be  con- 
sidered In  aggravation  of  damages.  Hatchell  v. 
Klmbrough,  40  N.  C.  (4  Jones,  L.)  163. 

And  in  Mecartney  v.  Smith  (Kan.  App.)  62 
Pac.  540.  plaintiff  and  her  household  goods  were 
wrongfully  ejected.  The  court  held  that  an  In- 
struction that  It  was  her  reasonable  duty  to 
take  care  of  her  health,  and  that  If  it  was  dan- 
gerous for  her  to  stay  out  in  the  rain  it  was 
her  duty  to  seek  shelter,  and  that  If  she  did  not 
do  so  she  took  the  chances  to  her  health,  is 
properly  refused,  where,  after  being  turned  out, 
she  sought  admission  twice  but  was  prevented 
from  entering,  as  the  Injury  In  such  case  was 
the  direct  result  of  defendant's  excluding  her 
from  that  which  belonged  to  her. 

Put  no  recovery  can  be  had  for  exposure  due 
to  the  removal  of  the  roof  of  plaintiff's  dwellins 
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keeping  it  from  doing  damage.  The  plain- 
tilTs'  counsel  insist  that  the  act  was  wrong- 
ful, and  might  be  shown  to  be  so,  though  it 
involved  a  trespass,  and  that  he  was  liable 
for  the  consequences. 

We  agree  with  the  circuit  judge  that  there 
is  no  proof  tending  to  show  an  absence  of 
ordinary  care,  but  there  certainly  is  proof 
tending*  to  show  that  the  only  fire  on  the 
premises  came  from  that  started  by  tiie 
defendant.  Hence  the  case  is  reduced  to  the 
question  whether  trespass  quare  cl<itisum  is 
the  only  remedy  for  an  injury  resulting  to 
real  estate  and  personal  property  inadvert- 
ently destroyed  by  a  trespasser.  Defend- 
ant's act,  if  a  trespass,  consisted  in  break- 
ing, entering,  and  building  a  fire  in  the 
shop.  Ue  would  have  been  liable  for  that  in 
an  action  of  trespass.  After  he  left,  the  fire 
burned  the  shop  and  adjoining  buildings  and 


personal  property.  There  is  no  doubt  that 
as  to  the  latter,  i.  c,  the  personal  property^ 
the  plaintiff  might  sue  in  case,  whether  he- 
colli d  recover  in  trespass  or  not.  Compw 
Laws,  §  10,400.  It  is  clear  that  he  could  not 
recover  in  case  for  the  direct  damage  neces- 
sarily done  by  his  trespass  to  the  land. 
Wood  V.  Michigcm  Air  Line  R.  Co.  81  Mich. 
358,  45  N.  W.  980;  Haines  v.  Beech,  90  Mich. 
5G3,  51  N.  W.  644.  He  is  not  attempting  to- 
do  so.  No  claim  is  made  for  damages  for 
the  mere  breaking,  entry,  or  use  of  the- 
forge,  but  only  for  the  damage  done  by  the 
fire.  When  one  trespasses  on  land  he  is  lia- 
ble for  the  direct  injury  to  the  freehold,  and 
the  consequences  naturally  to  be  expected 
arising  therefrom,  in  an  action  of  trespass. 
Attendant  acts,  such  as  assault  and  battery^ 
slander,  injury  to  the  personal  property,  etc., 
may  be  shown,  if  alleged,  by  way  of  explain- 


bouse,  where  plaintiff  falls  to  establish  the  tres- 
pass alleged.     Brown  v.  Lake,  29  Ohio  St.  64. 

And  a  landlord  who  commits  a  trespass  In 
unlawfully  evicting  a  tenant  is  not  liable  for 
an  injury  to  bis  health  resulting  from  exposure 
while  going  to  bis  father's  house,  or  from  at- 
tending his  family  while  ill.  Filiebrown  y. 
Hoar,  124  Mass.  580. 

Nor  for  the  discomfort  to  himself  and  family 
bocaase  of  the  unUt  and  unsuitable  condition 
for  occupancy  of  the  building  he  subsequently 
moves  Into,  where  such  damage  is  not  specially 
pleaded,  as  it  is  not  the  natural  or  necessary 
consequence  of  the  wrongful  act.  Rauma  v. 
Bailey,  80  Minn.  336.  83  N.  W.  191.  The  court 
also  says  that,  even  If  such  damage  had  been 
pleaded,  it  is  not  clear  but  that  it  is  entirely  too 
remote. 

For  Injury  to  health  In  consequence  of  fright, 
see  infra.  III.  c. 

b.  Mental  suffering. 

The  mental  suffering  of  the  plaintiff  is  gen- 
erally allowed  as  an  element  of  damages  against 
the  trespasser. 

Thus,  where  a  landlord  unlawfully  and  for- 
cibly enters  the  premises,  and  evicts  the  tenant 
and  his  family  together  with  their  personal  ef- 
fects, he  is  liable  for  any  bodily  or  mental  suf- 
fering endured  by  him  for  injury  to  his  pride 
and  position,  and  for  the  sense  of  shame  and 
humiliation  at  having  his  wife  and  family 
turned  out  into  the  streets.  Moyer  v.  Gordon, 
113  Ind.  282,  14  S.  K.  476 :  Richardson  v. 
O'Brion,  44  III.  App.  243;  Rauma  v.  Bailey,  80 
Minn.  336,  83  N.  W.  191. 

And  for  the  injury  to  his  feelings  because  of 
the  Indij^ity  and  insult  of  being  unlawfully 
turned  out  of  his  home.  Filiebrown  y.  Hoar, 
124  Mass.  580. 

And  in  Waters  v.  Dumas,  75  Cal.  563,  17  Pac. 
6S5,  plaintlfT  alleged  that  defendants  wrong- 
fully and  maliciously  removed  the  front  door 
and  windows  and  prevented  the  escape  of  smoke 
through  the  chimney,  and  that  the  weather  was 
cold,  and  because  thereof  plaintiff  suffered  se- 
verely both  mentally  and  physically.  The  court 
held  that  an  Instruction  that  plaintiff  could  re- 
cover only  such  damages  as  she  may  have  sus- 
tained in  the  temporary  use  and  occupation 
of  the  house,  and  that  no  special  damages  were 
alleged  and  none  could  be  recovered,  was  prop- 
erly refused. 

In  cases  of  trespass  where  property  is  taken 
and  carried  away  without  fraud,  malice,  or 
other  aggravating  circumstances  no  recovery 
can  be  had  f«>r  Injury  to  the  feelings,  but  there 
may  be  a  recovery  where  the  trespass  Is  inspired 
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by  fraud,  malice,  or  like  motives.  Murray  y. 
Mace,  41  Neb.  60,  59  N.  W.  387. 

Where  the  seller  of  goods  unlawfully  removes 
the  same,  his  agents  having  obtained  entrance 
by  untruthful  statements  as  to  the  nature  of 
their  business,  all  the  circumstances  of  Injury, 
Insult,  invasion  of  the  privacy,  and  interference 
with  the  comfort  of  the  purchaser  an<\  his  fam- 
ily are  to  be  taken  Into  consideration  in  esti- 
mating the  damages,  whether  the  trespass  Is 
considere<1  Involuntary  or  wilful.  Ives  y. 
Humphreys,  1  E.  D.  Smith,  196. 

In  an  action  against  a  railroad  company  for 
dumping  rock  and  dirt  on  and  into  plaintiff's 
dwelling  situated  partly  on  the  right  of  way, 
the  company  Is  liable  for  mental  suffering  grow- 
ing out  of  the  insults  and  indignities  offered  by 
its  employees  while  committing  the  trespass^ 
and  for  the  sickness  of  plaintiff's  wife  result- 
ing therefrom.  Ft.  Worth  &  N.  O.  R.  Co.  y. 
Smith  (Tex.  Civ.  App.)  25  S.  W.  1032. 

Where  the  defendants  at  the  time  of  com- 
mitting a  trespass  In  opening  a  chest  contain- 
ing a  woman's  wearing  apparel  used  laaguage- 
in  relation  to  the  contents  which  wounded  her 
feelings,  a  recovery  may  be  had  therefor,  al- 
though it  was  not  specially  pleaded.  Treat  y. 
Barber,  7  Conn.  274. 

And  in  trespass  on  the  case  against  one  per- 
mitted to  enter  to  repair  a  furnace,  who  de- 
stroyed it  instead,  evidence  that  plaintiff's  in- 
fant child,'  who  was  iii  with  bronchitis,  bad  to 
be  cared  for  in  the  kitchen  which  was  not  so 
convenient  or  suitable  a  place,  and  that  plain- 
tiff was  annoyed  and  subjected  to  mental  suf- 
fering and  anxiety  by  reason  thereof,  is  admis- 
sible. Vogel  V.  McAuliffe,  18  R.  I.  791,  31  AtL 
1. 

And  In  trespass  for  forcibly  entering  plain- 
tiff's dwelling  house  under  pretense  of  search- 
ing for  stolen  money,  and  searching  such  house 
without  a  warrant,  the  plaintiff  may  recover  for 
Injury  to  her  sensibility,  as  it  is  the  natural 
and  immediate  consequence  of  the  unlawful  en- 
try and  search.  Anonymous,  Minor  (Ala.)  52,, 
12  Am.  Dec.  31. 

And  injury  to  the  parent's  natural  feelings 
may  be  taken  into  consideration  in  estimating 
the  damages  of  a  trespass  in  removing  the  body 
of  a  child  from  its  burial  place.  Bessemer  Land- 
*  Improv.  Co.  v.  Jenkins,  111  Ala.  135,  18  So. 
565 ;  Meagher  v.  Drlscoli,  99  Mass.  281,  96  Am. 
Dec.  759. 

But  no  recovery  can  be  had  for  mental  anx- 
iety, in  the  absence  of  any  personal  injury,  due 
to  rocks  falling  upon  the  roof  of  one's  house 
caused  by  blasting  on  adjoining  premises,  nor 
for  anxiety  as  to  the  safety  of  her  fJiIld  on  his 
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ing  the  trespass,  and  in  aggravation  thereof, 
in  all  states  when  exemplary  damages^  are 
recoverable,  and  doubtless  under  our  'own 
somewhat  modified  rule  relating  to  exem- 
plary damages.  But  in  such  case  the  amount 
of  damages  is  not  necessarily  to  be  measured 
by  the  injury  to  the  person,  the  reputation, 
or  the  personal  property,  damages  for  which 
may,  instead  of  being  sought  by  way  of  ag- 
gravation, be  recovered  in  suitable  actions. 
Thayer  v.  Sherlock,  4  Mich.  173;  Roberts  v. 
DruilUvrd,  123  ]^Iich.  280,  82  N.  W.  49.  In 
the  former  case  it  was  held  that  such  claims, 
being  specifically  alleged,  had  been  recovered 
lor  as  separate  causes  of  action,  and  not  by 
way  of  aggravation.  Tiffany,  Justice's 
Guide,  807.  If  consequential  damages  may 
be  recovered  in  any  case  of  trespass  quwre 
olausumy  it  seems  obvious  that  in  some  they 
cannot,  and  that  case  should  be  resorted  to. 


There  is  an  intimation  in  the  case  of  Barry 
V.  Peterson,  48  Mich.  264,  12  N.  W.  181,  that 
case  is  the  proper  remedy  in  such  instances. 
In  that  case  there  was  a  direct  trespass, 
snow  being  thrown  on  plaintiff's  land,  be- 
tween the  houses  of  plaintiff  and  defendant, 
whereby  plaintiff's  house  was  injured 
through  it  melting.  A  recovery  was  had  in 
the  case.  There  was  more  reason  for  antici- 
pating injury  in  that  case  than  in  the  one 
before  us.  In  Ires  v.  Williams^  53  Mich. 
636,  19  N.  W.  562,  the  propriety  of  declaring 
in  case  for  consequential  injuries  is  recog- 
nized. Several  counts  in  case  were  joined 
to  one  in  trespass.  The  court  said  that,  in 
the  absence  of  an  allegation  of  consequen- 
tial damages,  it  must  be  considered  a  count 
in  trespass  (Id.,  page  038,  53  Mich.,  and 
page  563,  19  N.  VV.),  and  therefore  a  mis- 
joinder.    Again,  in  Wood  v.  Michigan  Air 


way  to  and  from  school.  Wyman  v.  Leavitt,  71 
Me.  227,  30  Am.  Rep.  303. 

And  in  an  action  for  the  unlawful  killing  and 
woundini;  of  plaintiff's  cows  defendant  cannot 
be  held  liable  for  the  mental  anguish  of  plain- 
tlfTs  wife, — especially  where  no  claim  Is  made 
therefor  In  the  petition.  Donahoo  ▼.  Scott 
(Tex.  Civ.  App.)  .30  S,  W.  385. 

And  in  trespass  by  a  married  man  for  un- 
lawful banishment  of  himself  and  wife  from  a 
town,  no  recovery  can  be  had  for  the  wife's 
mental  anguish  in  being  separated  from  her 
husband,  nor  for  her  feelings  in  being  compelled 
to  abandon  a  chosen  residence,  as  such  damages, 
If  recoverable  at  all,  can  only  be  recovered  in 
an  action  in  which  both  of  them  Join.  Hooper 
V.  Haskell,  50  Me.  251. 

And  in  an  action  by  the  husband  alone  for 
ejecting  him  and  his  family  and  furniture,  in 
which  no  loss  by  injury  to  his  wife  Is  alleged, 
an  instruction  that  no  recovery  can  be  had  for 
Injury  to  "their" '  feelings  Is  erroneous,  as  It 
authorizes  the  jury  to  give  a  compensation  to 
the  wife  for  the  Injury  to  her  feelings  independ- 
ently of  her  husband.     Smith  v.  Grant,  56  Me. 
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c.  Frioht  and  its  consequences. 

According  to  the  weight  of  authority  a  re- 
covery will  be  allowed  for  fright  occasioned  by  a 
trespasser,  and  for  the  consequences  ot  such 
fright. 

Thus,  a  landlord  Is  liable  for  miscarriage  and 
serious  Impairment  of  health  of  a  tenant  due  to 
fright  occasioned  by  the  landlord  making  a 
boisterous  and  violent  assault  on  two  negroes 
In  her  yard  and  in  her  Immediate  presence,  the 
landlord  knowing  of  her  pregnant  condition. 
Hill  V.  Kimball,  76  Tex.  210,  7  L.  R.  A.  618,  13 
8.  W.  69. 

And  one  who  goes  to  the  home  of  a  pregnant 
woman  and  flourishes  a  whip,  and  makes 
threats  In  a  boisterous  manner,  is  liable  for  her 
miscarriage  and  sickness  resulting  from  fright 
proximately  occasioned  thereby,  which  fright 
he  must  have  observed  by  the  exercise  of  ordi- 
nary care,  even  though  he  did  not  know  of  the 
condition  of  her  health.  Brownback  v.  Frailey, 
78  III.  App.  262. 

And  a  landlord  who,  being  acquainted  with 
the  circumstances,  commits  a  wilful  and  violent 
trespass  by  beginning  to  tear  down  the  house  at 
the  close  of  the  term,  while  the  tenant's  wife, 
who  Is  pregnant,  is  sick  with  heart  disease, 
without  giving  a  reasonable  opportunity  to 
leave  th#  premises  without  danger  to  her  life, 
Is  liable  for  the  damages  caused  by  her  death 
due  to  fright  and  excitement  caused  by  such 
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wrongful  act,  and  preceded  by  a  miscarriage 
also  due  to  such  act,  as  the  rule  that  no  re- 
covery can  be  had  for  injuries  due  solely  to 
fright  unaccompanied  by  personal  injuries  does 
not  apply  to  cases  of  wilful  tort.  Preiser  v. 
Wlelandt.  48  App.  Div.  560.  62  N.  Y.  Supp.  890. 

And  where  an  aggravated  trespass  was  com- 
mitted by  thirteen  men  entering  a  close  to  dig 
a  ditch  inside  of  the  Inclosure,  one  man  coming 
with  a  hoe,  another  with  a  shovel,  and  a  third 
with  a  gun,  the  trespassers  are  liable  for  the 
sickness  of  the  owner's  wife  due  to  fright  and 
excitement  caused  by  the  treatment  she  received 
while  attempting  to  get  them  to  desist.  Razzo 
V.  Varni,  81  Cal.  289,  22  Pac.  848. 

And  a  railroad  company  is  liable  for  Injury 
to  mind  and  body  of  a  woman,  ensuing  upon  a 
nervous  shock  caused  by  negligently  running  Its 
cars  with  such  violence  that  they  went  through 
her  fence  and  almost  into  her  house,  causing  her 
,to  fear  that  they  would  run  Into  it.  Yoakum  v. 
Kroeger  (Tex.  CIv.  App.)  27  S.  W.  953. 

And  where  a  derailed  freight  train  was 
backed  Into  a  dwelling,  entirely  outside  Its  right 
of  way,  in  which  there  was  a  pregnant  woman 
who  was  so  frightened  by  the  trespass  that  she 
sufVercd  a  miscarriage,  the  railroad  company  Is 
liable  therefor  If  such  Injury  was  the  natural 
and  probable  consequence  of  the  wrong  commit- 
ted, Irrespective  of  whether  or  not  the  employ- 
ees in  charge  of  the  train  knew  she  was  In  the 
house,  or  her  condition  as  to  pregnancy.  Chi- 
cago &  N.  W.  R.  Co.  V.  Ilunerberg,  16  111.  App. 
387. 

And  In  trespass  for  breaking  and  entering 
plaintiff's  house  with  Intent  to  ravish  his  wife, 
the  frightening  of  the  wife  may  be  shown  In  ag- 
gravation of  damages.  Davenport  v.  Russell,  5 
Day,  14."). 

And  in  Newell  v.  Whltcher,  53  Vt.  589,  88 
Am.  Rep.  703,  a  blind  girl,  who  taught  music 
to  defendant's '  daughters  once  a  week,  had 
a  room  assigned  as  her  sleeping  room. 
One  midnight  defendant  entered  the  room  and 
made  repeated  solicitations  for  sexual  inter- 
course with  her,  which  she  repelled.  After  he 
went  away  she  arose  and  dressed  and  sat  up 
the  rest  of  the  night.  She  was  so  excited  and 
alarmed,  and  her  feelings  so  outraged,  that  she 
was  made  sick,  and  so  continued  for  a  long  time. 
The  court  held  that  defendant's  entry  wns  a 
trespass,  and  that  he  was  liable  for  her  re- 
sulting sickness. 

Rut  In  Huxley  v.  Berg,  1  btarkle,  98,  plain- 
tiff in  trespass  was  permitted  to  show  that  hia 
wife  was  so  terrified  by  the  breaking  and  entry 
of  defendant  as  to  be  taken  ill,  and  that  she 
soon  after  died,  not  as  a  substantive  ground  of 
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Line  R.  Co,  81  Mich.  303,  45  N.  W.  980,  Mr. 
Justice  Chaiiiplin  appears  to  have  recognized 
that,  when  damages  are  consequential,  case 
will  lie,  for  he  said:  "The  injury  caused 
■by  the  trespass  in  this  case  was  no  more  in- 
direct and  consequential  than  such  as  arises 
in  every  case  of  trespass  caused  by  forcible 
•entry  and  direct  injury  to  the  plaintiffs'  pos- 
session and  freehold."  In  the  cases  of  Char- 
ier V.  Allison^  10  Mich.  4G0,  and  Allison  v. 
Chandler,  11  Mich.  542,  the  injury  was  not 
consequential,  but  a  direct  and.  natural  con- 
sequence to  be  expected.  In  the  case  before 
us  the  defendant  intended  no  such  injury, 
nor  did  he  any  act  which  can  be  said  to  have 
given  reason  for  expecting  the  consequences. 
It  was  a  fortuitous  consequence  of  his  act, 
entirely  iinforeseen.  The  actual  trespass 
was  of  little  significance  compared  with  this 
consequential  injury.  If  a  wrongdoer,  he 
■would  be  responsible  for  the  damage,  if  it 
resulted  from  the  building  of  a  fire  by  him, 
regardless  of  the  de^ee  of  care  used.  Hence 
the  propriety  of  setting  up  his  wrongful  en- 
try, which,  though  proper  in  a  declaration 
in*  trespass,  does  not  necessarily  impress  that 
character  upon  this  declaration,  which  ex- 
pressly states  that  it  is  in  case,  and  de- 
scribes a  consequential  injury,  following  and 
growing  out  of  acts  constituting  a  trespass. 
The  following  authorities,  taken  from  26 
Am.  &  ling.  Enc.  Law,  p.  706,  will  show  the 
trend  of  authority  upon  this  subject:  Oates 
v.  AfUes,  3  Conn.  64;  Barnes  v.  Hurd,  11 
Mass.  57;  Waldron  v.  Hopper,  1  N.  J.  L. 
339 :  Case  v.  Mark,  2  Ohio,  169 ;  Taylor  v. 
liainhmc,  2  Hen.  &  M.  423;  Jordan  v.  Wy- 
att,  4  Gratt.  151,  47  Am.  Dec.  720;  Bras- 
comh  V.  Bridges,  1  Barn.  &  C.  145;  Smith  v. 
Goodwin,  2  Nev.  &  M.  114;  Frankenthal  v! 


Gamp,  55  111.  169;  Schuer  v.  Teeder,  7 
Blackf.  342;  Johnson  v.  Cattleman,  2  Dana, 
377*;  Oalton  v.  Favowr,  3  N.  H.  465;  GiUon 
V.  /V«7j,  8  N.  H.  404;  Blin  v.  Campbell,  14 
Johns.  432;  Percival  v.  Uickey,  18  Johns. 
257,  9  Am.  Dec.  210;  h'Allister  v.  Hatn- 
mond,  6  Cow.  342;  Brennan  y.  Carpenter^ 
1  R.  I.  474;  Howard  v.  Tyler,  46  Vt.  683; 
Claflin  v.  \VUcoj),  18  Vt  605;  ^yaterman  v. 
Hall,  17  Vt.  128,  42  Am.  Dec.  484.  Most  of 
these  cases  relate  to  trespass  to  persons  or 
persoiml  property,  but  the  analogy  is  close. 
The  case  of  Jordan  v.  Wyatt,  4  Gratt.  151, 
47  Am.  Dec.  720,  contains  a  lengthy  discus- 
sion of  the  distinction  between  direct  and 
consequential  injuries.  The  liability  of  the 
defendant  is  based  upon  a  wrongful  act,  and 
the  nature  of  the  act,  and  not  the  conse- 
quences, determines  his  liability.  He  wa« 
engaged  in  an  unlawful  act,  and  therefore 
was  liable  for  all  of  the  consequences,  indi- 
rect and  consequential  as  well  as  direct,  and 
there  is  no  occasion  to  discuss  the  degree  of 
his  negligence  in  permitting  the  shop  to 
burn,  if  the  fire  w».a  caused  by  the  fire  he 
builded. 

This  accountability  for  the  consequences 
is  not  affected  by  the  form  of  action. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

Moore,  Itons,  and  Grant,  JJ.,  con- 
cur. 

Montgomery,  Ch.  J.,  dissenting: 
The  trespass  was  not  committed  against 
the  plaintiff,  but  against  his  tenant.  The 
subsequent  fire  was  not  particularly,  as  to 
the  plaintiff's  adjoining  property,  a  wrong 
against  plaintiff. 


damage,  but  merely  to  show  how  outrageous  and 
violent  the  breaking  was. 

And  where  one  throws  a  large  stone  against 
the  house  of  another  In  the  presence  of  the  iat- 
ter's  daughter,  who  runs  Into  the  house,  after 
which  another  stone  is  thrown  wlifally  through 
one  of  the  blinds  of  the  room  In  which  she  is, 
but  without  knowledge  of  her  presence  in  that 
room  and  without  any  purpose  to  either  hit  or 
frighten  her  or  Injure  her  or  her  property,  but 
only  that  of  her  father,  no  recovery  can  be  had 
against  him  for  her  fright  or  consequent  Injury 
to  her  health.  White  v.  Sander,  108  Mass.  296, 
47  N.  E.  90. 

In  the  following  cases,  while  the  defendant's 
acts  were  such  that  they  may  have  constituted  a 
trespass,  the  only  claim  made  by  plaintiff  was 
that  defendant  was  guilty  of  negligence,  and  no 
recovery  tor  fright  resulting  In  consequence  was 
allowed. 

Thus,  In  Smith  v.  Postal  Tel  eg.  Cable  Co.  174 
Mass.  57C,  47  L.  R.  A.  323,  5<5  N.  E.  380,  no  re- 
covery was  allowed  for  sickness  due  to  fright 
caused  by  rocks  being  thrown  upon  one's  house 
by  a  blast  near  by  of  which  she  was  not  warned. 

And  in  Braun  v.  Craven,  175  III.  401,  42  L. 
R.  A.  199,  51  N.  B.  657,  Affirming  73  111.  App. 
189,  the  court  held  that  when  a  landlord  sud- 
denly appeared  at  the  open  door  of  the  bedroom 
of  a  sister  of  the  tenant's  wife  where  she  was 
packing  goods,  and  with  loud  and  angry  words 
forbade  her  to  move  and  threatened  to  call  the 
constable.  It  did  not  constitute  negligence  which 
made  falm  liable  for  her  excitement  and  fright, 
resulting  in  St.  Vitus'  dance.  The  declaration 
v.ln  this  case  charged  nothing  but  negligence,  as 
63  L.  R.  A. 


the  court  expressly  says,  and  the  only  question 
considered  by  the  court  was  whether  the  de- 
fendant's acts  constituted  negligence,  and 
whether  the  injury  was  a  natnral  and  probable 
consequence  which  should  have  been  foreseen. 

And  in  Nelson  v.  Crawford,  122  Mich.  466, 
81  N.  W.  335,  the  defendant,  who  was  weak 
minded,  In  order  to  have  some  fun  and  without 
any  malicIoiiS  motive  dressed  himself  la 
women's  clothes  and  taking  the  customary  way 
went  at  dusk  to  the  home  of  plaintiff,  who  be- 
came frightened  at  his  approach  and  six  weeks 
later  had  a  miscarriage  which  she  attributed  to 
the  fright.  The  court  held  that  the  defendant 
was  not  guilty  of  an  assault ;  and,  treating  the 
case  as  one  of  negligence  merely,  held  that  there 
could  be  no  recovery  as  there  was  no  accom- 
panying physical  Injury,  distinguishing  those 
cases  based  on  the  violation  of  a  legal  right  In 
which  nominal  damages  would  be  recoverable  in 
any  even  I. 

For  right  of  recovery  for  fright  generally,  see 
note  to  r.wlng  v.  Pittsburgh,  C.  C.  &  St.  L.  R, 
Co.  (Pa.)  14  L.  R.  A.  666,  and  footnote  to  Smith 
v.  Postal  Teleg.  Cable  Co.  (Mass.)  47  L.  R.  A. 
323. 

As  to  recovery  for  causing  miscarriage  by 
frieht  or  otherwise,  see  note  to  Tunnlcllffe  v. 
Bay  Cities  Consol.  R.  Co.  (Mich.)  32  L.  R.  A. 
142. 

d.  Injury  to  reputation. 

The  Injury  to  one's  reputation  resulting  from 
a  trespass  Is  cue  for  which  the  trespasser  Is  li- 
able. 

Thus,  in  trespass  for  breaking  and  enterI2ig 
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plaintiff's  house  under  a  raise  charge  that  she 
had  stolen  property  therein,  the  injury  to  her 
credit  and  reputation  may  be  given  in  evidence 
in  aggravation  of  damages.  Braccglrdle  v.  Ox- 
ford, 2  Maule  &  S.  77. 

And  in  trespass  committed  in  entering  plain- 
tiff's house  and  searching  for  stolen  goods  the 
jury  may  consiOer  under  an  allegation  alia  enor- 
mia the  injury  resulting  to  the  plaintiff's  repu- 
tation. Fauilcner  v.  Alderson,  Gilmer  (Va.)  221. 

And  in  trespass  for  forcibly  entering  plain- 
tiff's dwelling  house  under  pretense  of  search- 
ing for  stolen  money,  and  searching  the  house 
without  a  warrant,  plaintiff  may  recover  for  in- 
Jury  to  his  reputation,  as  it  is  the  natural  and 
immediate  consequence  of  the  unlawful  entry 
and  search.  Anonymous,  Minor  (Ala.)  52,  12 
Am.  Dec.  31. 

For  hijury  to  credit  and  reputation  as  an  ele- 
ment of  damages  from  loss  of  profits,  see  note 
to  Wallace  v.  Pennsylvania  R.  Co.  (Pa.)  52  L. 
B.  A.  33. 

IV.  Conclusion. 

A  trespasser  Is  liable  for  the  injuries  result- 
ing naturally,  necessarily,  directly  and  prox- 
imately in  consequence  of  the  trespass.  As  to 
whether  they  do  so  result  depends  upon  the  par- 
ticular facts  and  circumstances  of  each  case. 
It  may  be  said,  however,  that  where  the  tres- 
pass consists  in  the  unlawful  removal  of  a 
fence  the  trespasser  Is  liable  for  the  loss  of 
stock  resulting  therefrom,  and  also  for  injury 
to  crops  if  the  owner  did  not  know  of  the  re- 
moval of  the  fence  in  time  to  repair  it  before 
the  injury  occurred.  The  trespasser  has  also, 
as  a  general  rule,  been  held  liable  for  impair- 
ment of  health,  mental  suffering,  and  fright, 
and  its  consequences  occasioned  by  the  trespass. 

The  loss  of  profits  resulting  from  the  tres- 
pass, and  the  consequential  injury  to,  or  inabil- 
ity to  carry  on,  business,  and  the  effect  of  the 
trespass  on  the  rental  value  of  the  premises, 
are  not  considered  in  this  note. 

Neither  Is  the  injury  resulting  from  excava- 
tions on  the  land  Injured  or  on  adjoining  land, 
whether  such  excavations  are  considered  as 
trespasses  or  not. 


Consequential  injuries  resulting  from  mining 
operations,  and  from  the  cutting  of  trees, 
whether  trespasses  or  not,  are  also  omitted. 

Neither  does  the  note  include  consequential 
injuries  resulting  from  the  construction  of  a 
railroad,  canal,  telegraph  line,  etc.,  whether  or 
not  a  trespass  is  committed  in  such  construc- 
tion. 

Nor  does  it  include  the  flooding  of  land  as  the 
result  of  a  trespass  or  otherwise,  or  trespasses 
by  animals,  or  against  the  person. 

As  to  loss  of  profits  due  to  a  trespass,  see 
note  to  Wallace  v.  Pennsylvania  B.  Co.  (Pa.) 
52  L.  R.  A.  33. 

For  right  of  recovery  for  fright  generally,  see 
note  to  Evving  v.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  (Pa.)  14  L.  R.  A.  666,  and  footnote  to 
Smith  V.  Postal  Teleg.  Cable  Co.  (Mass.)  47  L. 
R.  A.  323. 

As  to  recovery  for  causing  ihlscarriage  by 
fright  or  otherwise,  see  note  to  Tunnicllffe  v. 
Bay  Cities  Consol.  R.  Co.  (Mich.)  32  L.  R.  A. 
142. 

As  to  liability  for  flooding  land,  see  notes  to 
Watuppa  Reservoir  Co.  v.  Fall  River  (Mass.)  1 
L.  R.  A.  467 ;  Rychllcki  v.  St.  Louis  (Mo.)  4  L. 
R.  A.  594,  and  Paddock  v.  Somes  (Mo.)  10  L.  R. 
A.  254. 

As  to  liability  to  riparian  owner  for  running 
logs  in  stream,  see  note  to  Coyne  v.  Mississippi 
i%  R.  River  Boom  Co.  (Minn.)  41  L.  R.  A.  494. 

As  to  damages  for  injury  to,  or  destruction  of 
trees,  see  note  to  Bailey  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (S.  D.)  19  L.  R.  A.  653. 

For  extent  of  liability  for  permitting  anoth- 
er's live  stock  to  escat)e  from  pasture  by  failure 
to  keep  proper  division  fence,  see  note  to  Wilder 
V.  Stanley  (Vt.)  20  L.  R.  A.  479. 

For  liability  of  owner  for  trespass  of  stock, 
see  note  to  Bulpit  v.  Matthew^s  (111.)  22  L.  R. 
A.  55. 

For  sufficiency  of  fence,  see  note  to  Clarendon 
Land  Invest.  &  Agency  Co.  v.  McClelland  Bros. 
(Tex.)  22  L.  R.  A.  105. 

For  rule  of  proximate  cause  in  case  of  mali- 
cious torts,  see  note  to  Isham  v.  Dow  (Vt.)  45 
L.  R.  A.  87.  J.  H.  H. 
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Fred  G.  ISENRING  et  al,  Appts. 
(109  Wis.  9.) 

*1.  A  lavr  is  **tgeneraV*  in  tlie  broad 
menhe  of  the  term  if  it  extends  to  the 
whole  state  or  the  whole  of  a  legislative  class 

*Headnotes  by  Marshall,  J. 


of  localities  legitimately  created  for  the  pur- 
poses of  general  legislation. 
2.  A  law  is  **generwiV*  in  the  restricted 
sense  of  the  term,  as  it  is  used  in  §  21, 
art.  7,  of  the  Constitution,  not  only  when  It 
is  general  in  the  broad  sense  thereof,  but  also 
when  it  is  of  that  character  In  the  sense  of 
being  public.  But  if  it  applies  only  to  a 
single  subdivision  of  the  state,  as  a  county, 
town,  city,  or  village,  or  a  collection  of  such 
localities  not  constituting  a  legitimate  class 


NoTP. — For  earlier  cases  in  this  series  on  the 
subject  of  local  or  private  legislation,  see  State 
e9  rel.  Paul  v.  Gloucester  County  Circuit  Judge 
(N.  J.  L.)  1  L.  R.  A.  86 ;  Ayars*  Appeal  (Pa.)  2 
L.  R.  A.  577,  and  note:  Ferris  v.  Vanier  (Dak.) 
8  L.  R.  A.  713;  King  v.  State  (Tenn.)  3  L.  R. 
A.  210 :  Land,  liOg  &  Lumber  Co.  v.  Brown 
(Wis.)  3  L.  R.  A.  472 ;  RIchman  v.  Muscatine 
County  Supers.  (Iowa)  4  L.  R.  A.  445;  Reld  v. 
Smoulter  (Pa.)  5  L.  R.  A.  517;  State  ex  rel, 
Stockton  V.  Somers  Point  (N.  J.  L.)  6  L.  R.  A. 
57;  LodI  Twp.  v.  State  (N.  J.  L.)  6  L.  R.  A. 
56 ;  People  ex  rel.  Barton  v.  Londoner  (Colo.) 
6  L.  R.  A.  444;  Re  Washington  Street  (Po.)  7 
L.  IL  A.  193,  and  note;  Datz  v.  Cleveland  (N.  J. 

63  L.  R.  A. 


L.)  7  L.  R.  A.  431;  West  Chicago  Park  Comrs. 
V.  McMullen  (111.)  10  L.  R.  A.  215;  State  ex 
rel.  Dempsey  v.  Newark  (N.  J.  L.)  10  L.  R.  A. 
700 ;  Lankford  v.  Somerset  County  Comrs. 
(Md.)  11  L.  R.  A.  491 ;  Gilson  v.  Rush  County 
Comrs.  (Ind.)  11  L.  R.  A.  835;  Cook  v.  State 
(Tenn.)  13  L.  R.  A.  183 ;  Edmunds  ▼.  Herbrand- 
son  (N.  D.)  14  L.  R.  A.  725 ;  State  ex  rel.  Terre 
Haute  V.  Koisem  (Ind.)  14  L.  R.  A.  566,  and 
note;  Consumer's  Gas  Trust  Co,  v.  Harless 
(Ind.)  15  L.  R.  A.  505 ;  Hamilton  County  Comrs. 
V.  Rasche  Bros.  (Ohio)  19  L.  R.  A.  584  ;  and 
MoKIdowney  v.  Wyatt  (W.  Va.)  45  L.  R.  A. 
609. 
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thereof  for  the  purposes  of  legislation.  It  Is 
local  in  character.  Where  a  law  is  public  and 
general  in  the  sense  indicated,  the  two  terms 
are  synonymous. 

8.  If  a  lafv  be  seneral  merely  because 
it  Is  public,  and  not  in  the  broad  sense 
above  indicated,  it  is  local  and  special,  and 
must  be  tested  as  to  its  validity  by  §  18,  art. 
4.  of  the  Constitution,  and  §  21,  art.  7,  as 
well :  and  if  it  belong  to  one  of  the  prohibited 
classes  of  special  legislation,  it  must  be  fur- 
ther tested  by  the  constitutional  restriction 
on  that  subject. 

4.  Tbe  Journals  of  tbe  tiro  bouses  of 
the  leipislature  may  be  referred  to  by 
courts  as  Co  the  steps  taken  by  the  legislature 
in  the  passage  of  bills,  and  they  are  generally 
conclusive  in  that  regard.  They  are  not  thus 
effective  as  to  the  contents  of  a  law  when 
such  contents  are  called  In  question.  In  such 
a  case  the  presumption  la  that  the  contents 
of  a  law,  as  found  In  the  official  publication 
thereof,  are  the  same  as  when  it  passed  the 
legislature,  and  that  it  was  constitutionally 
passed.  If  it  be  dhallenged  upon  either 
ground,  the  question  presented  is  one  of  law 
to  be  solved  by  the  court  in  the  same  way  that 
other  legal  questions  are  solved.  In  reaching 
a  conclusion  the  court  may  examine  the  jour- 
nals of  the  legislature  as  to  what  it  did  in  the 
passage  of  the  law ;  and  as  to  the  contents 
thereof  it  may  go  further  and  examine  the 
original  bill,  or  go  to  any  other  source  of  in- 
formation that  may  be  Judicially  considered 
trustworthy. 

6.  IVbetlier  an  act  specially  clesigrned 
to  make  tbe  offices  of  sberlfl,  under 
sheriff,  and  deputy  sheriff  in  a  single  county 
s.'ilarled  offices  violates  §  23,  art.  4,  of  the 
Constitution,  in  regard  to  there  being  but  one 
system  of  county  government  affecting  the 
whole  state,  and  that  such  system  shall  be  as 
uniform  as  practicable, — doubted,  but  the 
point  is  not  decided. 

(February  1,  1901.) 

APPEAL  by  defendants  from  an  order  of 
the  Superior  Court  for  Milwaukee 
County  overruling  a  demurrer  to  the  com- 
plaint in  an  action  to  recover  fees  which  had 
been  collected  and  retained  by  defendant  as 
sheriff  of  Milwaukee  County.    Reversed, 

Statement  by  Marsliall,  J.: 

Appeal  from  an  order  of  the  superior 
court  of  Milwaukee  county  overruling  a  de- 
murrer to  the  complaint  in  an  action  against 
the  sheriff  of  Milwaukee  county  and  his 
bondsmen  to  recover  the  fees  and  charges 
collected  by  him  and  his  deputies  for  official 
services.  The  allegations  contained  in  the 
complaint  are  sufficient  to  constitute  a 
cause  of  action  if  the  plaintiff  is  entitled  to 
the  fees  and  emoluments  of  the  sheriff's  of- 
fice, which  ordinarily  go  to  the  sheriff  and 
his  deputies.  That  turns  on  the  validity  of 
Laws  1876,  chap.  364,  as  amended  by  Laaws 
1877,  chap.  227.  The  first  of  such  chapters, 
during  its  passage  through  the  legislature, 
was  entitled  the  same  as  it  now  appears  in 
the  printed  laws,  viz.:  "An  Act  in  Rela- 
tion to  Sheriff's  Fees."  It  deals  only  with 
the  manner  of  compensating  the  sheriff  of 
Milwaukee  county,  providing  that  he  shall 
receive  a  salary  of  $5,000  per  annum,  pay- 
able quarterly  out  of  the  county  treasury, 
53  L.  R.  A. 


in  lieu  of  the  fees,  costs,  and  charges  ordi- 
narily belonging  to  sheriffs  by  law,  and  that, 
he  shall  charge  and  collect  such  fees,  costs, 
and  charges  and  pay  the  proceeds  into  the- 
county  treasury.     The  act  of  1877  amended 
and  revised  that  of  1876.     It   was   entitled, 
during  its  passage  through  the  legislature, 
the  same  as  the  publish^  law,  viz.:     "An 
Act  to  Amend  Chapter  364  of  the  Laws  of 
1876,     Entitled    *An    Act    in    Relation    to- 
Sheriff's  Fees.'"    The  first  section,  in  ad- 
dition to  the  provisions  of  the  original  act, 
provides    that    the    under    sheriff    and    all 
deputy  sheriffs  of  Milwaukee  county  shall 
collect  for  all  official  services  performed  by 
them  and  pay  the  proceeds  thereof  into  the 
county    treasury,    requires    of    the    sheriff 
quarterly  reports  under  oath  as  to  all  such 
collections,  and  allows  him  and  such  depu- 
ties traveling  expenses  when  in  discharge  of 
official  duties  outside  the  corporate  limits- 
of  the  city  of  Milwaukee,  the  same  to  be- 
paid  on  itemized  bills  audited  by  the  board 
of  supervisors.     The  second  section  provides 
for  the  appointment  of  an  under  sheriff  at 
a  salary  of  $1,400  per  year  and  nine  deputy 
sheriffs,  each  to  have  a  salary  of  $800  per 
year,  except  one  to  act  as  sheriff's  clerk  and 
have  $1,200  per  year,  all   such  salaries  to- 
be  paid  out  of  the  county  treasury  the  same 
as  the  salaries  of  ordinary  county  officers. 
The  balance  of  the  act,  in  addition  to  the- 
usual  concluding  section,  relates  to  auditing 
the  accounts  of  the  sheriff  and  his  deputies 
from  the  1st  day  of  January  preceding  the 
passage  of  the  act,  so  as  to  make  it  relate 
back   to   that  date.     Tlie   validity   of   such 
laws  was  challenged  by  the  demurrer. 

Messrs.  Edgar  I«.  Wood  and  Qnarles,. 
Spence,  A  Qnarles,  for  appellants: 

This  act  is  a  local  bill  or  law  within  the 
meaning  of  the  Constitution. 

Durkee  v.  Janesville,  26  Wis.  700;  MilU 
V.  Charleion,  29  Wis.  400,  9  Am.  Rep.  578; 
Phillips  V.  AllanVj  28  Wis.  340;  Lawson  v. 
Milwaukee  d  N.  W.  R.  Co.  30  Wis.  597 ;  Yel- 
low River  Improv.  Co.  v.  Arnold,  46  Wis. 
222,  49  N.  W.  971;  Anderton  v.  Milwaukee, 
82  Wis.  285,  15  L.  R.  A.  830,  52  N.  W.  95; 
Ryan  v.  Outagamie  County y  80  Wis.  336,  50 
N.  W.  340 ;  Couticre  v.  New  Brunswick,  44  N. 
J.  L.  58-;  People  ex  rel.  Lee  v.  Chautauqua 
County  Supers.  43  N.  Y.  22;  Montgomery^ 
V.  Com.  ex  rel.  RobinsoUf  91  Pa.  125;  De- 
vine  v.  Cook  County  Comrs.  84  111.  590 ; 
Com.  ex  rel.  Fertig  v.  Patton,  88  Pa.  258; 
State  ex  rel.  Harris  v.  Herrmanny  75  Mo. 
340. 

The  subject  of  the  bill  or  law  is  not  ex- 
pressed in  the  title,  and,  being  local,  it  is- 
void. 

Durkee  v.  Janesville^  26  Wis.  700;  Yel- 
low River  Improv.  Co.  v.  Arnold,  46  Wis. 
222,  49  N.  W.  971;  Anderton  v.  Milwaukee^ 
82  Wis.  285,  15  L.  R.  A.  830,  52  N.  W.  95: 
People  ex  rel.  Lee  v.  Chautauqua  Count \t 
Supers.  43  N.  Y.  22;  Clark  t.  Janesville,  10 
Wis.  180;  Evans  v.  Sharp,  29  Wis.  572; 
Wai-ner  v.  Knox,  50  Wis.  433,  7  N.  W.  372 ; 
Conner  v.  Neio  York,  5  N.  Y.  292;  PcopU 
eat  rel.  McConvill  v.  Hills,   36   N.   Y.    453; 
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People  V.  0*Brien,  38  N.  Y.  193;  Re  Assess- 
ment of  Lands,  60  N.  Y.  407 ;  Re  New  York, 
«9  N.  Y.  577;  Johnston  v.  Spicer,  107  N.  Y. 
186,  13  N.  E.  753;  Asior  v.  Arcade  R.  Co, 
113  N.  Y.  109,  2  L.  R,  A.  789,  20  N.  E.  594; 
Anderson  v.  Whatcom  County,  15  Wash. 
47,  33  L.  R.  A.  141,  45  Pac.  666;  State  ex  reL 
Baziilc  V.  iSullivan,  73  Minn.  378,  76  N.  W. 
:223;  Simard  v.  Sullivan,  71  Minn.  517,  74 
N.  W.  280;  Palmer  v.  Bank  of  Zumbrota, 
72  Minn.  266,  75  N.  W.  380;  State  ex  reL 
Brun  V.  Ofiedal,  72  Minn.  498,  75  N.  W. 
692 ;  State  ex  rel.  Keith  v.  Chapel,  63  Minn. 
535,  65  N.  W.  940;  Re  Snyder,  108  Mich. 
-48,  65  N.  W.  563 ;  Lansing  v.  State  Auditors, 
111  Mich.  327,  69  N.  W.  723;  State  ex  rel. 
Graham  v.  Tibbets,  52  Neb.  228,  71  N.  W. 
990;  Rex  Lumber  Co.  v.  Reed,  107  Iowa, 
111,  77  N.  W.  572;  Parfitt  v.  Ferguson,  159 
N.  Y.  Ill,  53  N.  E.  707;  O'Mara  v.  Wofeas/i 
iJ.  Co.  150  Ind.  648,  50  N.  E.  821 ;  State  v. 
Sholl,  68  Kan.  507,  49  Pac.  668;  State  ex 
reL  Norcross  v.  Washo  County  Comrs.  22 
Nev.  399,  41  Pac.  145;  Mitchell  v.  Colorado 
MilL  &  Elevator  Co.  12  Colo.  App.  277,  55 
Pac.  736;  Land  Title  Warranty  d  S.  D.  Co. 
V.  Tanner,  99  Ga.  470,  27  S.  E.  727;  Third 
Nat.  Bank  v.  Divine  Grocery  Co.  97  Tenn. 
€03,  34  L.  R.  A.  445,  37  S.  W.  390;  Steenkcn 
V.  State,  88  Md.  708,  42  Atl.  212;  State, 
Hardy,  Prosecutor,  v.  Orange,  61  N.  J.  L. 
620,  42  Atl.  681;  Lindsay  v.  United  States 
JSav.  d  L.  Asso.  120  Ala.  156,  42  L.  R.  A. 
783,  24  So.  171;  Northern  Pacific  Exp.  Co. 
V.  Metschan,  32  C.  C.  A.  530,  61  U.  S.  App. 
161,  90  Fed.  80;  Satiders  v.  Elmore  County 
Comrs.  Ct.  117  Ala.  543,  23  So.  788;  State 
€x  reL  Standish  v.  Nomland,  3  N.  D.  427,  57 
N.  W.  85;  Blair  v.  State,  90  Ga.  326,  17  S. 
E.  96;  Fidelity  Ins.  Trust  d  8.  D.  Co.  v. 
Shenandoah  Valley  R.  Co.  86  Va.  1,  9  S.  E. 
769;  Philadelphia  v.  Ridge  Ave.  R.  Co.  142 
Pa.  484,  21  Atl.  982;  Henderson  v.  London 
d  L.  Ins.  Co.  135  Ind.  23,  20  L.  R.  A.  827, 
34  N.  E.  565;  Davis  v.  State,  7  Md.  161,  61 
Am.  Dec.  337. 

In  the  case  of  sheriff,  the  salary  is  in  lieu 
only  of  fees  for  service  performed  for  the 
county  by  §  394a»  leaving  fees  in  civil  ac- 
tions payable  to  the  sheriff.  This  is  a  uni- 
form rule,  applicable  to  the  whole  state, 
which  is  violated  by  the  attempt  to  establish 
A  different  scheme  for  the  single  county  of 
Milwaukee. 

State  ex  rel.  La  Valle  v.  Sauk  County 
Supers.  62  Wis.  376,  22  N.  W.  572;  State  ex 
rel.  Sanderson  v.  Mann,  76  Wis.  469,  45  N. 
W.  620,  46  N.  W.  51 ;  State  ex  reL  Peck  v. 
Riordan,  24  Wis.  484;  State  ex  rel.  Keenan 
T.  Miliraukee  County  Supers.  25  Wis.  339; 
State  ex  rel.  Walsh  v.  Dousman,  28  Wis. 
541;  McRae  v.  Hogan,  39  Wis.  529;  Chicago 
<£•  N.  IV.  R.  Co.  v.  Forest  County,  95  Wis.  80, 
70  N.  W.  77. 

The  act  in  effect  levies  a  tax  upon  the 
property  of  Milwaukee  county,  in  the  shape 
of  certain  fees,  in  both  civil  and  criminal 
cases,  which  are  prescribed  by  statute,  and 
which  the  sheriff  must  collect  and  pay  into 
the  general  fund,  which  presumably  is  much 
;greater  in  amount  than  the  salary  of  $5,000. 
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In  this  respect  the  act  violates  the  rule  of 
uniformity  of  taxation. 

Art.  8,  §  1;  Art.  4,  §§  31,  32;  Knoulton  v. 
Rock  County  Supers.  9  Wis.  419;  Lumsden 
v.  Cross,  10  Wis.  284;  State  ex  rel.  Sander- 
son V.  Mann,  76  Wis.  469,  45  N.  W.  526,  46 
N.  W.  61 ;  State  ex  rel.  Davidson  v.  Qorman, 
40  Minn.  232,  2  L.  R.  A.  701,  41  N.  W.  948; 
Re  Ruan  Street,  132  Pa.  257,  7  L.  R.  A. 
193,  19  Atl.  219;  Crandon  v.  Forest  County, 
91  Wis.  242,  64  N.  W.  847;  State  ex  reL 
Turner  v.  Bell,  91  Wis.  274,  64  N.  W.  845 ; 
Chicago  d  N.  W,  R.  Co,  v.  Forest  County, 
95  Wis.  84,  70  N.  W.  77. 

Mr.  A.  C.  Umbreity  for  respondent: 

Courts  presume  that  the  law  was  framed 
and  passed  in  good  faith,  and  not  with  in- 
tent to  effect  an  unconstitutional  pur2)03e. 

Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400; 
Palms  V.  Shawano  County,  61  Wis.  211,  21 
N.  W.  77;  Atkuis  v.  Fraker,  32  Wis.  510; 
Bound  V.  Wisconsin  C,  R.  Co.  45  Wis.  543; 
Ruggles  v.  Fond  du  Lac,  53  Wis.  436,  10  N. 
W.  565;  Bigelow  v.  West  Wisconsin  R,  Co, 
27  Wis.  478. 

Not  only  will  courts  presume  the  law  con- 
stitutional, but  its  unconstitutionalitv  must 
be  clear  and  beyond  all  reasonable  doubt  be- 
fore a  legislative  enactment  will  be  declared 
void. 

Hooker  v.  Norton,  1  Pinney  (Wis.)  195; 
State  ex  rel.  Grundt  v.  Abert,  32  W^is.  403; 
Mills  v.  Charleton,  29  Wis.  400,  9  Am.  Rep. 
578 ;  Johnson  v.  Milwaukee,  88  Wis.  392,  60 
N.  W.  270. 

Long  practical  construction  of  a  statute 
as  valid  and  acquiesced  in,  and  reliance  on 
the  faith  of  it,  will  outweigh  any  merely 
technical  objections  to  its  constitutionality, 
such  as  a  defective  title. 

Continental  Improv.  Co.  v.  Phelps,  47 
Mich.  300,  11  N.  W.  167. 

An  act  which  affects  the  rights  of  all  the 
people  residing  within  the  district  over 
which  the  act  is  to  operate  is  not  a  private 
and  local  law. 

Re  Boyle,  9  Wis.  264;  Re  Bergin,  31  Wis. 
383;  State  ex  rel.  Cothren  v.  Lean,  9  Wis. 
284;  Clark  v.  Janesville,  10  Wis.  191; 
Cathcart  v.  Comstock,  58  Wis.  690,  14  X. 
W.  833. 

An  act  is  not  a  private  and  local  law  if 
it  is  one  of  public  concern  and  of  vital  im- 
portance to  all  the  taxpayers  in  the  dis- 
trict. It  is  the  number  of  people  affected, 
not  the  extent  of  the  territory  over  which 
it  is  to  operate,  that  controls  this  question. 

State  ex  rel.  Cothren  v.  Lean,  9  Wis.  284; 
Slaie  ex  rel.  Voight  v.  Hoeflinger,  31  Wis. 
257 ;  Cathcart  v.  ^Comstock,  56  Wis.  590,  14 
N.  W.  833;  Collins  v.  Cowan,  52  Wis.  634, 
9  N.  W.  787;  Thompson  v.  Milwaukee,  69 
Wis.  492,  34  N.  W.  402;  Chicago  d  N.  W. 
R.  Co.  V.  Langlade  County,  56  Wis.  614,  14 
N.  W.  844;  Rochester  v.  Alfred  Bank,  13' 
Wis.  433,  80  Am.  Dec.  746;  Mills  v.  Jeffer- 
son, 20  Wis.  54;  Castello  v.  Landwehr,  28 
Wis.  522;  Zitske  v.  Goldberg,  38  Wis.  216; 
Lawson  v.  Milicaukeo  d  N.  W.  R.  Co.  30 
Wis.  597 ;  State  ex  rel.  Baltzell  v.  Stewart, 
74  Wis.  620,  6  L.  R.  A.  394,  43  N.  W.  947 ; 
Berliner  v.  Waterloo,  14  Wis.  379, 
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Titles  of  acta  should  be  liberally  con- 
strued, and  acts  will  be  upheld  if  they  sub- 
stantively comply  with  this  section  of  the 
Constitution,  although  their  titles  do  not  ex- 
press their  substance  as  fully  and  un- 
equivocally as  possible. 

Durkee  v.  Janesville,  26  Wis.  702;  Mills 
V.  Charleton,  29  Wis.  400,  9  Am.  Rep.  578; 
Evan3  V.  Sharp,  29  Wis.  564;  A'cm?  York  v. 
Colgate,  12  N.  Y.  140;  People  ex  rel.  Drake 
V.  Mahaney,  13  Mich.  481;  State  ex  rel. 
Weir  V.  Davis  County  Judge,  2  Iowa,  280. 

If  the  act  in  question,  while  it  was  yet  a 
bill  before  the  legislature,  had  a  proper  ti- 
tle, then,  if  it  was  afterwards  published  in 
the  session  laws  under  a  defective  title,  that 
does  not  render  such  act  repugnant  to  the 
constitutional  limitation. 

State  V.  Stillman,  81  Wis.  124,  51  N.  W. 
260;  Bound  v.  Wisconsin  C.  R.  Co,  46  Wis. 
643 ;  People  ex  rel.  Gale  v.  Onondaga  Super- 
visor, 16  Mich.  254. 

The  law  in  question  does  not  violate  the 
required  uniformity  of  county  government 
for  the  following  reasons: 

1.  The  powers  exercised  by  that  act  had 
not  been  conferred  on  county  boards  at  that 
time,  and  consequently  were  within  the  legit- 
imate powers  of  the  legislature. 

Milwaukee  Coutity  Supers,  v.  Pahst,  45 
Wis.  311;  Jensen  v.  Polk  County  Supers.  47 
Wis.  298,  2  N.  W.  320. 

2.  The  act  exercised  powers  which  did  not 
belong  to  counties  by  virtue  of  their  exist- 
ence us  such. 

State  ex  rel.  Gracf  v.  Forest  County,  74 
Wis.  610,  43  N.  W.  551 ;  Single  v.  Marathon 
County  Supers.  38  Wis.  363. 

3.  The  act  in  question  does  not  affect 
the  system  of  county  government,  but 
rather  the  detailed  management  of  public 
affairs  in  Milwaukee  county. 

Chicago  d  N,  W.  R.  Co.  v.  Langlade  Coun- 
ty, 56  Wis.  622,  14  N.  W.  844 ;  Forest  Coun- 
ty v.  Langlade  County,  76  Wis.  609,  45  N. 
W.  598. 

4.  The  act  does  not  conflict  with  any  gen- 
eral law  then  in  force  on  that  subject.  In 
fact,  there  was  no  general  statute  then  en- 
acted on  the  subject. 

State  ex  rel.  Orundt  v.  Ahert,  32  Wis. 
403;  Jensen  v.  Polk  County,  Supers.  47  Wis. 
298,  2  N.  W.  320;  Bryant  v.  Rohhins,  70 
Wis.  258,  35  N.  W.  545. 

5.  The  act  itself  did  not  make  any  change 
in  the  general  powers  theretofore  conferred 
upon  county  boards. 

Slate  ex  rel.  Orundt  v.  Ahert,  32  Wis. 
403 ;  Milwaukee  County  Supers,  v.  Pahst, 
45  Wis.  311. 

6.  The  act  supplied  an  existing  necessity 
peculiar  to  Milwaukee  county,  and  was 
therefore  within  the  limitation  of  praxjtical 
uniformity  required  by  the  Constitution. 

Cathcart  v.  Comstock,  56  Wis.  590,  14  N. 
W.  833;  Land,  Log  d  Lumber  Co.  v.  Brown, 
73  Wis.  294,  3  L.  R.  A.  472,  40  N.  W.  482. 

7.  The  act  is  not  an  object  of  the  system 
of  county  government,  but  only  an  incident 
of  the  general  system.  Absolute  uniformity 
is  not  required,  even  in  the  system  itself. 
No  uniformity  is  required  in  its  incidents. 
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Chicago  d  N,  W.  R.  Co.  v.  Langlade  Coun- 
ty, 56  Wis.  622,  14  N.  W.  844;  Rock  County 
V.  Edgcrton,  90  Wis.  288,  63  1>.  W.  291. 

Long  acquiescence  in  the  validity  of  the* 
law,  and  public  policy,  demand  that  the  or- 
der of  the  superior  court  be  affirmed. 

Continental  Imorov.  Co.  v.  Phelps,  47 
Mich.  299,  11  N.  W.  167 ;  State  ex  rel.  Banks^ 
V.  McClure,  91  Wis.  313,  64  N.  W.  992. 

Marshall,  J.,  delivered  the  opinion  of  the: 
court; 

Appellants*  counsel  insist  that  the  act  of 
1876,  that  of  1877,  and  chapter  137,  Laws  of 
1878,  amending  the  act  of  1877,  are  local  in 
character,  within  the  meaning  of  §  18,  art^ 
4,  of  the  Constitution,  which  provides  that, 
**no  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in 
the  title,"  and  cite  to  our  attention  numer- 
ous decisions  of  this  court  to  sustain  that 
view.  Counsel  for  respondent  just  as  con- 
fidently contend  that  such  acts  are  not  local 
within  the  meaning  of  such  constitutional 
provision,  and  cite  to  our  attention  numer- 
ous decisions  of  this  court  to  sustain  that 
view.  Clearly,  both  contentions  cannot  be 
correct  though  it  must  be  admitted  that 
each  has  support  in  our  decided  cases.  The 
cause  of  that  confusion  will  appear  by  a  re- 
view of  such  cases,  and  the  right  of  the  mat- 
ter will  be  made  too  plain  for  reasonable- 
controversy. 

Tlie  difficulty  commenced  in  State  ex  rel. 
Cothren  v.  Lean,  9  Wis.  279,  which  involved 
the  question  of  whether  an  act  changing  a 
county  seat  was  a  general  law  within  the- 
meaning  of  §  21,  art.  7,  of  the  Constitution, 
which  provides  that,  "the  legislature  shall 
provide  by  law  for  the  8i>eedy  publicatioa 
of  all  statute  laws,  and  of  such  judicial  de- 
cisions made  within  the  state,  as  may  be 
deemed  expedient.  And  no  general  law 
shall  be  in  force  until  published."  It  was 
then  contended  on  one  side  that  the  word 
"general"  relates  to  the  state  at  large,  and 
on  the  other  that  it  has  reference  to  the* 
mere  public  character  of  an  act  in  that  its 
effect  is  general  as  regards  the  people  of 
the  locality  referred  to  therein,  whether 
that  locality  include  the  entire  state  or  some 
subdivision  thereof,  as  a  county,  town,  city, 
or  village,  or  some  collection  of  such  sub- 
divisions. The  latter  idea  prevailed,  Jus- 
tice Cole  dissenting,  using  language  to  the 
effect  that  an  act  cannot  be  public  and  gen- 
eral and  at  the  same  time  local.  Tlie  view 
thus  expressed  by  Mr.  Justice  Cole  has  never 
considerately  and  permanently  found  lodg- 
ment in  the  jurisprudence  of  this  state  and 
displaced  the  reasoning  of  Mr.  Justice  Paine, 
who  delivered  the  opinion  of  the  court; 
though  it  has  so  influenced  judicial  action, 
at  times,  that  the  court  temporarily  stepped 
aside  from  the  poyition  firmly  taken  at  the 
start.  In  Clark  v.  Janesville,  10  Wis.  136^ 
which  involved  the  character  of  the  law  in- 
corporating the  city  of  Janesville,  as  re- 
gards §  21,  art.  7,  of  the  Constitution,  Jus- 
tice Paine,  speaking  for  the  court,  redis- 
cussed  the  subject  of  the   meaning   of    th» 
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word  "general/'  as  used  in  statutes  and  con- 
stitutions, at  great  length  and  with  much 
learning,  demonstrating  by  reference  to  au- 
thorities, from  Coke  down  to  the  time  of 
writing  the  opinion,  that  the  term  "public," 
in  its  legal  sense,  and  the  term  "general" 
in  that  sense,  as  used  in  statutes  and  consti- 
tutions, are  synonymous,  and  that  the  fact 
that  an  act  is  local  or  special  does  not  neces- 
sarily militate  against  its  being  public  and 
generaj.  The  court  so  decided,  Justice  Cole) 
however,  dissenting  upon  the  same  ground 
as  before,  with  increased  firmness,  and  giv- 
ing additional  reasons  to  support  his  view. 
That  case  vkls  soon  followed  by  several  oth- 
ers involving  the  same  question,  in  which  it 
was  affirmed  without  dissent.  Rochester  v. 
Alfred  Bank,  13  Wis.  433,  80  Am.  Dec.  746; 
Berliner  v.  Waterloo,  14  Wis.  378,  and  Mills 
V.  Jefferson,  20  Wis.  54,  are  among  such 
cases.  In  each  of  such  cases  the  law  in- 
volved was  challenged  under  §  21,  art.  7, 
yet  the  reasoning  and  decision  in  each  are 
to  the  eft'ect  that  an  act  may  be  local  and 
yet  be  general.  That  naturally  led  to  the 
decision  in  Durkce  v.  Janesville,  26  Wis. 
697,  opinion  by  Mr.  Justice  Cole,  where  an 
act  amending  the  charter  of  the  city  of 
Janesville,  a  law  of  the  same  character  as 
those  held  in  the  previous  cases  to  be  gen- 
eral, was  decided  to  be  local  within  the 
meaning  of  §  18,  art.  4,  and  so  clearly  of  that 
character  as  not  to  admit  of  a  reasonable 
controversy  about  it.  In  Castello  v.  Land- 
wekr,  28  Wis.  522,  in  dealing  with  the  ques- 
tion of  whether  a  law  authorizing  a  town 
to  purchase  a  bridge  was  a  general  law  as 
regards  rules  of  pleading,  the  decision  was 
in  the  affirmative,  referring,  for  support,  to 
those  cases  where  the  word  "general,"  as 
used  in  the  Constitution,  had  been  consid- 
ered. The  effect  was  in  line  with  the  rea- 
soning of  Sir.  Justice  Paine  in  Clark  v. 
Janesville,  that  "general"  and  "public,"  as 
used  in  statutes  and  constitutions,  are  ordi- 
narily synonymous;  that  both  relate  to  the 
effect  of  a  law  upon  the  persons  who  come 
within  its  scopej  and  not  to  its  scope  as  re- 
gards territory.  Mills  v.  Gharleton,  29 
Wis.  400,  9  Am.  Rep.  578,  followed  next  in 
order.  The  law  there  questioned  related  to 
the  reassessment  of  taxes  in  the  city  of 
Madison.  In  harmony  with  Durkee  v. 
Janesville,  and  the  other  cases  referred  to, 
it  was  said  to  be  local,  and  its  sufficiency 
was  tested  by  §  18,  art.  4,  of  the  Constitu- 
tion. In  Evans  v.  Sharp,  29  Wis.  564,  a  law 
for  the  reassessment  of  certain  taxes  in  the 
city  of  Oshkosh  was  held  to  be  local.  The 
next  case  of  significance  is  Lawson  v.  Mil- 
waukee d  N.  W.  R,  Co.  30  Wis.  597.  The 
law  there  called  in  question  affected  a  large 
portion  of  the  state.  It  authorized  certain 
towns,  counties,  and  cities  to  aid  in  the  con- 
struction of  a  railroad.  That  it  was  a  gen- 
eral law  within  the  meaning  of  the  constitu- 
tional provision  requiring  such  laws  .to  be 
published,  was  not  questioned.  It  was 
challenged  under  the  constitutional  restric- 
tion upon  legislative  power,  as  regards  the 
title  to  local  laws.  Justice  Cole  wrote  the 
opinion  of  the  court.  The  title  was  held 
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I  sufficient,  but  it  was  said,  arguendo,  that 
the  act  was  not,  strictly  speaking,  local  or 
private  within  the  meaning  of  the  Constitu- 
tion, citing  Clark  v.  Janesville,  10  Wis. 
136;  Rochester  v.  Alfred  Bank,  13  Wis.  433, 
80  Am.  Dec.  746;  Berliner  v.  Waterloo,  14 
Wis.  378;  and  Mills  v.  Jefferson,  20  Wis. 
54.  That  observation  was  in  hannony  with 
the  dissenting  opinions  to  which  we  have  re- 
ferred, but  out  of  harmony  with  the  de* 
cisions  of  the  court  down  to  that  time. 

The  next  case  of  importance  is  Zitske  v. 
Goldberg,  38  Wis.  217,  232.  The  opinion  on 
rehearing  was  written  by  Mr.  Justice  Cole. 
In  harmony  with  his  previously  expresse^l 
views  on  the  subject,  except  in  Durkee  v. 
Janesville,  to  which  we  have  adverted,  he 
said,  as  regards  the  matter  under  considera- 
tion,— an  act  incorporating  a  village, — ^that 
it  was  not  a  private  or  local  act,  but  a  pub- 
lic or  general  law.  In  that,  for  the  first 
time,  the  court  adopted,  seemingly,  the  idea 
that  an  act  cannot  be  public  and  genera) ». 
and  at  the  same  time  local.  Tlie  conflict 
thus  created  was  evidently  not  observed  by 
the  court  at  the  time  the  decision  was  made. 
The  indications  that  way  are  unmistakable,, 
so  we  are  warranted  in  saying  that  there 
was  no  intention  of  overruling  the  previous 
decisions  on  the  subject.  The  cases  cited  in 
the  opinion,  except  one,  relate  to  questions 
under  §  21,  art.  7,  of  the  Constitution.  It 
was  overlooked  that  they  are  to  the  effect 
that  the  test  of  that  provision  may  still  re- 
quire the  further  test  as  regards  §  18,  art. 
4.  Durkee  v.  Janesville  was  not  in  mind. 
If  those  considerations  leave  any  doubt  that 
the  decision  was  not  intended  to  establish  a 
new  doctrine,  it  is  displaced  by  the  fact  that, 
at  the  same  term,  in  Single  v.  Marathon 
County  Supers.  38  Wis.  363,  opinion  by  Mr. 
Justice  Lyon,  who  wrote  the  first  opinion  in 
Zitske  V.  Goldberg,  where  the  constitutional 
question  was  not  discussed,  but  appears  to 
have  concurred  in  the  second  opinion  by  Mr. 
Justice  Cole,  a  law  similar  to  the  one  said 
in  that  case  not  to  be  local  because  it  was 
general,  was  said  to  be  local  in  character 
and  was  tested  by  the  constitutional  pro- 
vision on  that  subject,  citing  Mills  v.  Charle- 
ton,  29  Wis.  400,  9  Am.  Rep.  578;  and  Evans 
V.  Sharp,  29  Wis.  564. 

The  subject  does  not  appear  to  have  re- 
ceived consideration  in  the  court  again  un- 
til Yellow  River  Improv.  Co.  v.  Arnold,  46 
Wis.  214,  49  N.  W.  971,  was  reached.  There 
the  opinion  was  written  by  Mr.  Justice  Tay- 
lor, who  endeavored  to  bring  all  the  cases 
theretofore  decided  by  this  court  into  har- 
mony, and  demonstrate  that  those  holding 
that  a  law  relating  to  a  subdivision  or  col- 
lection of  subdivisions  of  the  state  is  "gen- 
eral" within  the  meaning  of  the  constitu- 
tional provision  relating  to  the  requirement 
that  general  laws  must  be  published  before 
going  into  operation,  were  in  harmony  with 
those  holding  that  such  a  law  is  local,  and 
must,  in  order  to  be  valid,  satisfy  both  § 
18,  art.  4,  and  §  21,  art.  7,  of  the  Constitu- 
tion. It  is  to  be  regretted  that  in  the  thor- 
ough study  which  the  court  then  endeavored 
to  give  to  the  subject,  and  the  collection  of 
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cases  theretofore  decided,  which  was  in- 
tended to  be  complete  so  as  to  firmly  estab- 
lish the  principle  announced^  Zitske  v.  Oold- 
herg  was  overlooked.  The  purpose  indi- 
cated, however,  is  unmistakable,  because  the 
only  other  case  in  which  the  error  had 
found  a  place  in  the  opinions  of  the  court 
{Lawson  v.  Milwwukee  ds  N,  W.  R,  Co.  30 
Wis.  597)  was  cited  as  an  instance  of  where 
a  law,  obviously  general  within  the  mean- 
ing of  §  21,  art.  7,  of  the  Constitution,  was 
held  to  be  local,  and  the  follow^ing  general 
statement  was  made  of  the  law  as  laid  down 
in  our  decided  cases:  "In  the  case  of  Cas- 
tello  V.  Landwehry  28  Wis.  522,  it  was  held 
that  a  law  authorizing  the  town  of  Wrights- 
town  to  purchase  a  bridge  and  issue  bonds 
therefor,  and  le^'y  taxes  to  pay  the  same, 
was  a  general  law  within  the  decisions  first 
above  cited;  yet  clearly,  within  the  decision 
in  Durkte  v.  Janesville,  it  was  also  a  local 
law;  and  the  same  must  be  the  case  in  re- 
spect to  special  laws  authorizing  a  particu- 
lar town  or  city  to  issue  bonds  to  aid  in 
the  construction  of  railroads  or  other  pub- 
lic improvements,  and  to  levy  taxes  for  that 
purpose.  Such  laws  are  both  general  and 
local  within  the  meaning  of  the  Constitu- 
tion. The  fact  that  a  law  is  a  general  law 
undoubtedly  negatives  the  idea  that  it  is 
a  private  law,  but  does  not  necessarily 
negative  the  idea  that  it  is  a  local  law  with- 
in the  meaning  of  the  Constitution." 

The  cases  subsequent  to  the  Yellow  River 
Improv.  Co.  Casey  so  far  as  w^e  can  discover, 
down  to  those  reported  in  volume  66  of  the 
Reports,  follow  the  doctrine  there  estab- 
lished. Warner  v.  KnoWy  50  Wis.  429,  7  N.  W. 
372;  Harrison  v.  Milwaukee  County  Supers. 
61  Wis.  645,  8  N.  W.  731.  In  neither  of  those 
cases  is  the  Zitske  Case  referred  to,  but  the 
Yellow  River  Improv.  Co.  Casey  and  others 
in  harmony  therewith,  are  cited  and  fol- 
lowed. Both  opinions  were  written  by  Mr. 
Justice  Taylor. 

When  the  court  reached  Cathcart  v.  Com- 
stocky  56  V/is.  590,  14  N.  W.  833,  opinion  by 
the  present  chief  justice,  where  the  consti- 
tutionality of  an  act  entitled  "An  Act  for 
the  Division  of  the  County  of  Marathon  and 
the  Erection  of  the  County  of  Lincoln"  was 
challenged  as  imperfect  in  its  title,  the  idea 
that  an  act  cannot  at  the  same  time  be  local 
and  general  again  obtained  a  foothold.  The 
title  to  the  act  was  evidently  sufficient,  test- 
ed by  the  decisions  on  that  subject.  Such 
might  well  have  been,  and  probably  was, 
the  view  of  the  court,  but  unfortunately  the 
reason  given  in  the  opinion  for  sustaining 
the  act  was  that  it  was  not  a  local  law,  cit- 
ing Zitske  V.  Goldberg y  and  Phillips  v.  Al- 
hanyy  28  Wis.  340.  The  latter  case,  as  we 
have  seen,  does  not  relate  to  the  subject,  it 
being  merely  a  decision  that  the  law  under 
consideration  was  a  general  law  under  the 
constitutional  provision  on  that  subject. 
The  numerous  cases  to  which  we  have  re- 
ferred, holding  that  such  a  law  as  the  one 
considered  is  local  in  character,  seem  to  have 
been  overlooked.  This  language  was  used: 
"True,  the  act  operated  in  a  single  county, 
but  it  affected  the  rights  of  all  the  people 
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therein;  besides,  it  was  of  public  concern, 
and  can  in  no  sense  be  deemed  a  private 
or  local  law,  within  the  meaning  of  tliat  sec- 
tion." That  decision  was  followed  by  the 
decision  in  Chicago  d  N.  W.  R.  Co.  v.  Lan- 
glade County,  56  Wis.  614,  14  N.  W.  844, 
filed  at  the  same  time.  The  only  authority 
cited  was  the  companion  case,  and  State  v. 
Pagey  12  Neb.  386,  11  N.  W.  495.  An  exam- 
ination of  the  latter  case  shows  that  it  dealt 
with  a  law  which  was  unquestionably  local 
in  character,  and  the  title  was  held  suffi- 
cient. That  indicates  that  it  was  in  the 
mind  of  the  court,  in  deciding  the  two  cases, 
as  we  have  heretofore  suggested,  that  the 
title  was  sufiScient  to  satisfy  the  constitu- 
tional provision  with  reference  to  local 
laws.  The  error  thus  committed  was  re- 
peated in  Thompson  v.  Milwaukee,  69  Wis. 
492,  34  N.  W.  402.  An  act  amending  the 
city  charter  of  Milwaukee  was  there  held 
not  local,  because  it  was  general,  referring 
to  Cathcart  v.  Comstock  and  Zitske  v.  Gold- 
berg. 

Coming  down  to  Anderton  v.  Milumukee, 
82  Wis.  279,  16  L.  R.  A.  830,  52  N.  W.  95, 
opinion  by  the  present  chief  justice,  an  act 
specially  relating  to  the  city  of  Milwaukee 
and  amendatory  of  its  charter, — a  law  of  the 
same  character  as  that  considered  in  Thomp- 
son V.  Milwaukee,  69  Wis.  492,  34  N.  W. 
402, — ^was  held  to  be  local,  and  void  for  non- 
compliance with  the  constitutional  require- 
ments as  to  title,  only  cases  in  harmony 
with  that  view  being  cited.  Durkee  v. 
Janesville  and  Yellow  River  Improv.  Co.  v. 
Arnold.  The  three  previous  cases  were  in. 
effect  overruled  and  the  early  doctrine  re- 
established, and  so  it  stands  to-day. 

We  have  now  referred  to  nearly  all  of  the 
decisions  of  this  court  touching  the  subject 
under  consideration.  Those  omitted,  it  is 
believed,  are  of  little  or  no  importance.  It 
is  believed  that  the  Anderton  Case  contains 
the  last  expression  of  the  court  where  the 
subject  was  presented  for  decision  and  de- 
cided. That  is  in  harmony  with  the  reason- 
ing in  Clark  v.  Janesville,  decided  in  1859, 
and  with  all  the  decisions  that  followed  ex- 
cept the  few  lapses  adverted  to,  grounded 
on  the  error  that  a  law  cannot  be  general 
and  public  and  at  the  same  time  local.  We 
find  but  one  subsequent  case  that  is  liable 
to  again  revive  the  error.  That  is  Lawton 
V.  Waite,  103  Wis.  244,  257,  sub  nom.  Laxcton 
V.  Chilton,  45  L.  R.  A.  616,  79  N.  W.  321. 
The  validity  of  an  act  was  there  challenged 
generally.  No  reason  was  assigned.  The 
court  did  not  feel  bound  to  search  for  rea- 
sons for  Invalidating  the  act.  In  the  opin- 
ion it  was  said  that  there  was  no  room  for 
even  a  suspicion  as  to  what  was  in  the  mind 
of  counsel  other  than  that,  possibly,  the  act 
was  deficient  in  its  title.  It  was  general 
in  the  broad  sense  of  the  term.  Its  effect 
extended  to  the  entire  state.  This  language 
was  used  as  regards  the  general  assignment 
of  error:  "No  such  prohibition  is  pointed 
out,  and  we  know  of  none,  unless,  indeed,  ap- 
pellants' counsel  have  in  mind  §  18,  art.  4, 
of  the  Constitution,  which,  however,  is  con- 
fined by  its  terms  to  private  and  local  bills. 
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The  very  existence  of  that  express  require- 
ment .  .  .  implies  the  absence  of  any 
similar  restriction  upon  public  and  general 
Acts."  The  previous  decisions  of  the  court 
to  the  contrary  were  clearly  not  in  mind. 
They  were  not  intended  to  be  overruled  or 
"disuredited. 

It  in  believed  that  the  lengthy  history 
Above  given,  of  the  holdings  of  this  court 
on  the  question  now  presented  anew  for  de- 
cision, is  necessary  in  order  to  bring  all  the 
<?asos  together  and  show  clearly  the  doctrine 
at  lirst  established,  the  departure  therefrom, 
from  time  to  time,  and  the  ouick  returns  to 
the  right  line  now  occupiea  by  the  court, 
without  indications  of  any  considerate  pur- 
pose having  existed  to  abandon  it.  In  that 
it  is  hoped  that  we  have  demonstrated,  not 
only  what  ought  to  be  the  law,  but  what 
is  the  law  as  understood  here,  and  so  in- 
trenched it  that  knowledge  thereof  will  be 
present  in  the  minds  of  the  profession  and 
the  courts  whenever  an  occasion  may  arise 
for  applying  it. 

What  has  been  said,  without  more,  might 
indicate  that  every  legislative  act  that  in 
any  case  does  not  extend  to  the  whole  state 
must  be  tested  by  §  18,  art.  4,  Id.  We  do 
not  intend  to  hold  but  that  there  may  be  a 
•constitutional  classification  of  localities,  and 
legislation  affecting  the  entire  class,  that 
will  not  be  affected  by  that  restriction  any 
more  than  legislation  for  a  constitutional 
class  of  cities  is  affected  by  the  inhibition 
of  special  legislation.  Tlie  conclusions 
reached  may  be  stated,  in  short,  as  follows: 
An  act  is  '^general,"  as  contradistinguished 
from  and  inconsistent  with  "local,"  in  the 
sense  the  latter  term  is  used  in  §  18,  art.  4, 
Id.,  only  when  its  operation  extends  to  the 
whole  state,  or  perhaps  to  the  whole  of  some 
class  of  localities  therein  which  the  legisla- 
ture may  constitutionally  make  upon  the 
principle  recognized  and  approved  for  the 
classification  of  cities  for  the  purpose  of 
gen*»ral  legislation.  Mr.  Binney,  in  his  work 
on  Pestrictions  upon  Local  and  Special  Leg- 
islation ( vol.  3,  p.  26 ) ,  sums  up  an  exhaust- 
ive and  able  review  of  the  authorities  that 
way.  An  act  is  "general"  in  the  restricted 
sense  in  which  the  term  is  used  in  §  21,  art. 
7,  of  the  Constitution,  when  of  that  charac- 
ter within  the  broad  meaning  of  the  term; 
also  when  it  is  "public"  in  that  its  effects 
extend  to  the  people  of  a  locality  such  as  a 
county,  city,  town,  or  village,  or  a  collection 
of  such  localities  not  forming  a  legislative 
class  formed  for  some  legitimate  cause,  the 
term  "general"  and  the  term  "public"  being 
considered  in  this  respect  synonymous. 
When  an  act  is  general  merely  because  it  is 
public,  it  is  at  the  &ame  time  local  and  must 
be  tested  as  to  its  validity  by  §  21,  art  7, 
Id.,  and  §  18,  art.  4,  as  well;  and  if  it  be- 
longs to  one  of  the  prohibited  classes  of  spe- 
cial legislation,  as  it  well  may,  it  must  also 
be  tested  by  the  constitutional  restriction  up- 
on that  subject. 

The  foregoing  conclusions  need  no  sup- 
port outside  the  decisions  of  this  court.  They 
are  the  law,  too  firmly  established  to  be  rea- 
sonably questioned.  However,  a  reference 
53  L.  R.  A.  41 


to  authorities  elsewhere,  judicial  and  ele- 
mentary, will  show  that  all  are  in  substan- 
tial haVmony.  See  £ndlich.  Interpretation 
of  Statutes,  §  502,  and  cases  cited;  Gas- 
kin  V.  Meek,  42  N.  Y.  186.  The  fol- 
lowing are  examples  of  laws  held  in 
other  states  to  be  local  under  constitutional 
restrictions  similar  to  ours:  An  act  to 
amend  the  charter  of  a  city  {Morford  v. 
Unffer,  8  Iowa,  82) ;  an  act  to  extend  the 
corporate  powers  of  a  town  {Neifing  v.  Poiv- 
iiacj  56  111.  172)  ;  an  act  to  change  the  boun- 
daries of  two  counties  {Humboldt  County  v. 
Churchill  County  Comrs,  6  Nev.  .30)  ;  an  act 
for  the  enlarging  of  a  county  {Blood  v.  Mar- 
celliott,  53  Pa.  391 )  ;  an  act  for  the  forma- 
tion of  a  new  county  {Brandon  v.  State,  10 
Ind.  197)  :  an  act  locating  a  county  seat 
{Cutlip  V.  Calhoun  County,  3  W.  Va.  588)  ; 
an  act  relating  to  the  county  of  New  York 
{People  ex  rel.  Daviea  v.  New  York  City  d 
County  Tax  Comra.  47  N.  Y.  601).  In 
Sedgw.  Stat.  &  Const.  Law,  p.  529,  note,  the 
writer  summed  up  a  review  of  the  authori- 
ties thus:  "It  is  settled  that  if  the  statute 
be  either  local  or  private,  the  requirement  as 
to  title  applies;  that  is,  if  the  act  be  local 
as  to  territory,  no  matter  how  public  it  may 
be  in  its  character,  it  can  contain  but  one 
subject,  and  that  must  be  expressed  in  the 
title."  To  that  the  following  examples  of  lo- 
cal laws  are  given,  each  of  which  will  be  rec- 
ognized as  a  general  law:  A  statute  relating 
to  a  single  city  or  county  {People  ex  rel.  Mc- 
Convill  V.  Hills,  35  N.  Y.  449)  ;  an  act  relat- 
ing to  the  raising  of  money  in  the  county  of 
New  York,  for  the  use  of  the  corporation  of 
the  city  of  New  York  {People  v.  O'Brien,  38 
N.  Y.  193) ;  an  act  to  improve  the  public 
health  of  the  city  of  New  York  {R*3  Paul,  94 
N.  Y.  497)  ;  an  act  in  relation  to  the  fees  of 
the  sheriff  of  the  city  and  county  of  New 
York  (Oaskin  v.  Afeek,  42  N.  Y.  186).  As 
indicated  by  the  title,  the  act  considered  in 
the  last  case  cited  is  of  the  same  character 
as  those  here  in  question,  as  regards  the  sub- 
ject under  discussion.  Willia^ms  v.  People, 
24  N.  Y.  405,  and  some  other  cases,  so  far  as 
holding  that  an  act  relating  to  the  fees  of 
the  ofiicers  of  a  county  is  not  local,  were  in 
effect  overruled.  Such  cases  were  consid- 
ered in  People  v.  O'Brien,  38  N.  Y.  193, 
where  it  was  said,  in  substance,  that  they 
were  not  sustainable  except  upon  the  ground 
that  the  acts  considered  contained  peculiar 
provisions  extending  their  operation  through- 
out the  state.  The  following  language  was 
used  as  to  the  constitutional  purpose  in  re- 
spect to  titles  to  local  acts:  "The  framers 
of  the  Constitution  .  .  .  must  be  pre- 
sumed to  have  used  the  term  'local'  in  the 
sen.se  in  which  it  is  generally  understood. 
In  this  sense  any  law,  limited  to  any  partic- 
ular locality,  is  local,  irrespective  of  the  pop- 
ulation of  such  locality,  whether  great  or 
small." 

It  follows  from  what  has  been  said  that 
the  law  under  consideration  must  be  con- 
sidered as  local,  and  be  tested  by  the  consti- 
tutional restriction  applicable  thereto.  At 
this  point  we  are  favored  with  a  concession 
by  respondent's   counsel,  that    neither   the 
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title  to  the  act  of  1876,  nor  that  of  1877, 
clearly  expressed  the  object  of  the  law  it 
fovers.  He  might  well  have  gone  further 
and  admitted  that  neither  title  indicates  the 
priniaiy  object  of  the  law  at  all.  The  ob- 
ject of  the  first  act  was  to  compensate  the 
sheriff  of  Milwaukee  county  for  nis  services 
by  a  salary  paid  out  of  the  county  treasury 
in  lieu  of  Zees.  The  subject  of  fees  was  mat- 
ter of  detail.  There  was  nothing  in  the  act 
indicating,  even  remotely,  that  it«  primary 
purpose  was  to  deal  exclusively  with  the  sub- 
ject of  sheriff's  fees  collected  by  the  sheriff 
of  Milwaukee  county.  l*he  title  to  the  sec- 
ond act  is  still  worse,  for  the  body  of  it  indi- 
cates two  primary  purposes,  one  to  compen- 
sate the  sheriff  of  Milwaukee  county  by  a 
salary  in  lieu  of  fees,  and  one  to  create  sev- 
eral additional  salaried  county  offices.  Here, 
a«  before,  all  said  about  the  collection  and 
disposition  of  the  fees  is  mere  matter  of  de- 
tail. The  title,  at  best,  suggests  only  the 
details,  leaving  the  primary  object  or  objects 
entirely  out  of  view.  It  is  useless  to  en- 
deavor* to  sustain  such  legislation  by  the  fa- 
miliar principle  that  the  constitutional  pro- 
vision as  to  local  legislation  only  requires 
that  the  title  to  a  local  bill,  when  liberally 
construed,  shall  suggest  the  subject  thereof, 
and  that  such  subject  shall  be  single.  Here 
the  subject  of  the  act  is  not  suggested  by 
the  title  at  all.  A  studied  attempt  to  evade 
the  wise  constitutional  restriction  is  not  in- 
dicated, but  rfither  an  utter  failure  to  take 
any  notice  of  it. 

No  doubt  the  constitutional  provision 
"should  be  liberally  construed  by  the  courts 
so  that  its  beneficial  purposes  will  be  secured 
without  embarrassing  legislation.''  True, 
any  number  of  provisions  relating  to  a  sin- 
gle object,  including  all  the  necessary  or  rea- 
sonable details  thereof,  may  be  covered  by 
a  title  in  such  general  terms  as  to  fairly  in- 
dicate such  object;  but,  as  has  been  aptly 
said,  "the  unity  of  the  object  must  be  sought 
in  the  end  which  the  legislature  purposes 
to  accomplish,  and  not  in  the  details  pro- 
vided to  reach  that  end."  It  is  also  true 
that  the  particularity  to  be  observed  in  f  ram- 
ingr  the  title  to  a  bill,  within  all  reasonable 
bounds,  is  a  matter  of  l^islative  discretion. 
Evans  v.  Sliarp,  29  Wis.  564.  But  how  do 
the  laws  in  question  stand  by  that  testT 
The  primary  object  indicated  by  the  titles  is 
sheriff's  fees,  generally,  throughout  the  state 
of  Wisconsin.  The  primary  object  covered 
by  such  titles  is  to  take  the  sheriff's  office 
of  Milwaukee  county  out  from  under  the 
general  laws  of  the  state,  and  maJce  it,  and 
all  positions  under  and  connected  with  it, 
salaried  offices. 

The  idea,  aa  regards  this  branch  of  the 
case,  that  it  must  be  remembered  that  we 
are  dealing  with  a  mere  technicality,  can- 
not be  indorsed.  We  are  dealing  with  an 
important  constitutional  restriction  upon 
legislative  power.  Courts  that  refer  to  such 
an  objection  to  a  law  as  the  one  here  pre- 
sented as  technical  misconceive  the  situa- 
tion. The  framers  of  the  Constitution,  in 
adopting  §  18,  art.  4,  intended  to  guard 
against  the  danger  of  legislation,  affecting 
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private  or  local  interests,  being  smuggled 
turough  the  legislature  under  misleading 
titles,  by  requiring  every  bill  affecting  such 
interests  to  be  under  a  title  likely  to  call  at- 
tention of  the  lawmakers  to  its  character, 
and  likewise  the  attention  of  the  people  af- 
fected, to  the  end  that  every  member  of  the 
legislature  may  intelligently  participate  itt 
considering  such  bill  and  all  objectiona 
thereto  may  be  presented.  This  court  very 
early  recognized  the  importance  of  that  limi- 
tation upon  legislative  power,  and  said  that 
the  evident  purpose  of  the  framers  of  the- 
Constitution  was  that  it  should  be  given  full 
force  and  effect,  and  that  there  is  no  justifi- 
cation for  treating  it  as  merely  directory,  or 
sanctioning  evasions  of  it  in  any  way.  Z)ttr- 
kcc  V.  Jancsmlle,  26  Wis.  697.  Attention 
was  there  called,  approvingly,  to  the  view* 
of  the  New  York  court  expressed  in  Sur^ 
Mut.  Ins.  Oo,  V.  Ifexo  York,  8  N.  Y.  241.  253 ; 
Vew  York  v.  Colgate,  12  N.  Y.  140,  146:  and 
People  ex  rel.  MoConvill  v.  Hills,  35  N.  Y. 
449, — ^to  the  effect  that  the  constitutiona? 
requirement  was'  designed  to  do  away  with 
a  notorious  practice  of  imposing  upon  legis- 
lators who  depend  upon  the  titles  to  bills  for 
thf.ir  knowledge  of  the  contents,  and  of  im- 
posing upon  the  public  as  well,  and  that  it 
is  mandatory. 

It  takes  very  little  knowledge  of  the 
course  of  legislation  to  understand  how  a 
title  to  a  local  bill,  not  calculated  to  inform 
the  people  affected  of  what  is  impending, 
coupled  with  an  assurance  by  the  person  in 
charge  that  it  is  of  a  purely  local  character, 
may  cover  and  obscure  a  proposition  that 
never  ought  to  and  never  would  be  enacted 
into  law  if  acco«npanied  by  that  publicity 
necessary  to  invite  legitimate  opposition 
from  without  the  legislature,  and  inform 
the  legislators  of  its  real  character ;  and  yet 
with  the  assurance  that  it  is  purely  a  locaT 
bill,  and  has  the  approval  of  the  local  mem- 
ber or  members,  such  dangerous  and  mis- 
chievous proposition  may  reach  the  office  of 
the  secretary  of  state  as  a  law,  in  form,  and 
the  persons  affected  only  discover  its  char- 
acter when  there  is  no  recourse  left  for  them 
except  that  which  the  wisdoni  of  the  framer» 
of  the  Constitution  has  provided.^No !  a 
challenge  of  the  sufficiency  of  a  law,  under 
the  constitutional  restriction  aa  to  its  title, 
is  not  a  technical  objection  to  be.  treated 
lightly  by  the  courts.  It  is  an  invocation  of 
a  positive  limitation  upon  legislative  power, 
which  the  court  cannot  treat  lightly  without 
being  guilty  of  usurpation.  True,  in  such 
a  case  the  title  to  the  act  must  be  liberally 
construed,  giving  all  reasonable  leeway  for 
the  exercise  of  legislative  discretion.  True^ 
it  should  not  be  held  in  sufficient  if  a  reason- 
able doubt  exists  as  to  its  sufficiency.  But^ 
just  as  true,  the  letter  and  spirit  of  the  Con- 
stitution should  be  maintained  in  all  their 
integrity,  by  holding  that  a  title  is  insuffi- 
cient if  so  defective  as  not  to  reasonably  sug- 
geflt  the  purpose  of  the  act  it  covers,  so  that 
in  reading  the  act,  with  the  full  scope  of 
its  title  in  mind,  provisions  vdll  not  be- 
found  which  are  clearly  outside  thereof. 
If   sueh   a   discovery   be   made,   the   courlr 
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cannot  give  an  unreasonable  construction 
to  the  title  to  bring  the  body  of  the  act 
within  it.  The  title  must  stand  or  fall  as  it 
is  written,  and  without  regard  to  the  conse- 
quences. In  no  other  way  can  the  purpose 
of  the  constitutional  limitations  be  effect- 
ive.   Re  Paul,  94  N.  Y.  497. 

But  it  is  said,  conceding  tiiat  the  title  to 
ecu:h  of  the  acts  conMdered  ia  by  itself  in- 
sufficient as  we  find  it  in  the  published  laws, 
— ^and  we  assume  this  concession  to  include 
Laws  1878,  chap.  137,  amending  that  of 
1877,  not  heretofore  much  refer  red  to  in  this 
opinion,  since  if  one  falls  all  must, — that  of 
1876  is  cured  by  reference  to  the  journal  of 
the  assembly,  and  the  titles  to  the  other  acts 
are  cured  by  reference  to  the  first.  The  con- 
clusion which  counsel  confidently  contend 
for  could  not  in  any  event  be  readily  adopt- 
ed. Whether  it  is  sound  or  not  need  not  bo 
discussed  or  decided,  since  we  cannot  agree 
to  the  premises  upon  which  it  is  based.  The 
journal  of  the  assembly  shows  that  during 
the  session  of  the  legislature  of  1876  a  bill 
was  considered  and  passed  known  as 
"353a,'  entitled  "A  Bill  to  Fix  a  Salary  for 
the  Sheriff  of  Milwaukee  County,"  and  that 
a  bill  bearing  the  same  number,  entitled  the 
same  as  the  published  law,  was  assented  to 
by  the  assembly  as  being  correctly  enrolled 
and  ready  for  the  necessary  authentication 
before  passing  from  the  control  of  the  legis- 
lature to  the  eovemor  for  his  approval.  On 
that  showing  it  is  said  we  must  say  the  bill 
as  passed  was  correctly  entitled,  because  the 
court  takes  judicial  notice  of  the  journals 
of  the  two  houses  of  the  legislature  for  the 
purpose  of  determining  whether  bills  were 
actually  and  constitutionally  passed;  that 
is,  what  was  done  in  regard  to  the  passage 
of  bills.  McDonald  v.  State,  80  Wis.  407,  50 
N.  W.  185;  State  ex  rel.  laenring  v.  Pola- 
check,  101  Wis.  427,  77  N.  W.  708.  We 
have  then  this  situation:  The  constitution- 
al limitation  upon  legislative  power  as  to  the 
title  of  a  bill  is  satisfied,  if  such  title  be  per- 
fect at  the  time  the  bill  was  finally  acted  up- 
on, Aity,  Gen,  v.  Rice,  64  Mich.  385,  31  N. 
W.  203;  Bine  v.  We6er,  81  III.  288.  The 
presumfMoa  is  that  the  title  to  the  act  in 
question,  as  found  in  the  published  laws,  ac- 
cords with  its  title  when  passed  by  the  leg- 
islature, and  that  presumption  must  prevail 
till  satisfactorily  rebutted.  The  journal  of 
the  assembly  shows  that  when  the  bill  in 
question  received  the  final  legislative  as- 
Bent>  as  the  correct  expression  of  the  legisla- 
tive will,  it  bore  the  title  now  found  in  the 
published  laws.  Such  journal  further  shows 
that  the  bill,  during  the  proceedings  in  the 
legislature  leading  up  to  its  enrollment,  bore 
a  different  title.  On  such  showing  it  is  said 
that  the  published  law  can  be  impeached  by 
such  journal,  and  is  impeached  by  the  refer- 
ences therein  to  the  bill  we  have  mentioned, 
and  that  the  court  must  so  decide  regardless 
ol  what  the  original  bill  itself  shows,  or  any 
other  evidence  within  reach  of  the  court,  be- 
cause the  court  must  take  judicial  notice  of 
the  contents  of  such  journals,  and  cannot 
properly  look  further. 

We  are  unable  to  say  that  the  presumption 
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with  which  we  must  start  in  our  investiga- 
tion, viz,,  that  the  published  title  corres- 
ponds to  the  title  of  the  bill  at  the  time  of 
its  passage  by  the  legislature,  is  overcome  by 
the  journal  entries.  The  purport  of  the  re- 
port of  the  committee  on  enrolled  bills  is 
that  the  bill  in  question,  as  approved  by 
them,  in  its  enrolled  form,  was  a  correct  copy 
of  the  bill  that  passed  the  two  houses  of  the 
legislature.  That  report  was  assented  to. 
The  result  was  duly  authenticated  and  sent 
to  the  governor.  Moreover,  the  scope  of  the 
rule  that  courts  take  judicial  notice  of  the 
journals  of  the  two  houses  of  the  legislature, 
and  the  effect  of  such  journals  as  evidence, 
are  misapprehended  by  respondent's  coun- 
sel. While  such  journals  are  controlling  as 
regards  what  the  legislature  does  in  respect 
to  the  passage  of  a  bill  {People  ex  rel, 
Barnes  v.  Stame,  35  111.  121,  85  Am.  Dec 
348)  they  are  not  necessarily  so  as  to  the 
contents  of  a  statute.  On  the  latter  subject 
courts  may  look  to  the  enrolled  bill,  to  the 
engrossed  bill,  and  to  any  other  legitimate 
evidence  within  their  reach.  Evans  v. 
Broione,  30  Ind.  614,  95  Am.  Dec.  710;  Sher- 
man V.  Story,  30  Gal.  253,  89  Am.  Dee.  93 ; 
Ramsey  County  Supers,  v.  Eeenan,  2  Minn. 
330,  Gil.  281 ;  Fouke  v.  Fleming,  13  Md.  392; 
Gardner  v.  The  Oolleotor,  6  Wall.  499,  sub 
nom,  Gardner  v.  Barney,  18  L.  ed.  890;  Re 
Duncan,  139  U.  S.  449,  456,  suh  nam.  Dun- 
can V.  McCall,  35  L.  ed.  219,  222,  11  Sup. 
Ct.  Rep.  573;  Jones  v.  United  States,  137  U. 
S.  202,  216,  34  L.  ed.  691,  697,  11  Sup.  Ct. 
Rep.  80;  Lyons  v^  Woods,  163  U.  S.  649,  38 
L.  ed.  854,  14  Sup.  Ct.  Rep.  959. 

It  must  be  understood  that  when  the  ex- 
istence or  the  contents  of  a  statute  are  called 
in  question,  no  issue  of  fact  is  presented  for 
a  t^-lal  upon  the  evidence,  but  the  .court, 
whether  one  of  original  or  appellate  juris- 
diction, must  necessarily  decide  the  question 
the  same  as  it  decides  any  other  question  of 
law.  In  (Gardner  v.  The  Collector,  6  Wall. 
499,  sub  nom.  Gardner  v.  Barney,  18  L.  ed. 
800,  it  is  said  that  judges,  when  called  upon 
to  determine  the  existence  or  the  contents  of 
a  law,  may  resort  to  any  source  of  informa- 
tion which  in  its  nature  is  capable  of  con- 
veying to  the  judicial  mind  a  clear  and  sat- 
isfactory answer  to  the  question.  The  same 
court  said,  in  Jones  v.  United  States,  137  U. 
S.  202,  216,  34  L.  ed.  691,  697,  11  Sup.  Ct. 
Rep.  80,  speaking  by  Mr.  Justice  Grav:  "In 
the  ascertainment  of  any  facts  oi  which 
they  are  bound  to  take  judicial  notice, 
.  .  .  the  judges  may  refresh  their  mem- 
ory and  inform  their  conscience  from  such 
sources  as  they  deem  most  trustworthy;" 
and,  "upon  the  question  of  the  existence  of  a 
public  statute,  .  .  .  they  may  consult 
the  original  roll  or  other  official  records." 
In  Re  Duncan,  139  U.  S.  449,  456,  sub  nom. 
Duncan  v.  McCall,  35  L.  ed.  219,  222,  11  Sup. 
Ct.  Rep.  673,  the  same  court  held  that  it 
might  make  such  an  investigation,  though 
it  was  omitted  by  the  state  court  which  was 
first  called  upon  to  act.  In  Ramsey  County 
Supers,  v.  Heenan,  2  Minn.  330,  Gil.  281,  it 
was  said  that  the  court,  in  solving  a  ques- 
tion  regarding   the   constitutionality  of   a 
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law,  may  examine  the  originaJ  bill  as  well 
as  the  journal. 

What  has  been  said  clears  the  way  for  the 
court  to  examine  tlie  original  bills  in  ques- 
tion in  this  case,  and  the  result  of  such  on 
examination  is  that  they  are  found  to  be 
entitled  the  same  as  the  published  laws, 
leaving  no  room  to  say  that  they  were  not, 
at  the  time  of  their  passage,  the  same  in  all 
respects  as  such  published  laws  indicate. 

The  rule,  that  practical  construction  of  a 
law  will  be  regarded  by  the  court  as  con- 
trolling after  long  acquiescence,  is  invoked. 
That  rule  is  familiar,  and  it  may  apply 
where  a  constitutional  question  is  involved. 
Deem  V.  Borchsenius,  30  Wis.  236.  But  it 
has  no  application  to  a  legislative  enactment 
which,  in  neither  its  literal  sense  nor  its  ap- 
plication to  the  subject  it  affects,  is  ambigu- 
ous. In  such  a  case  there  is  no  room  for  the 
Oj[)eration  of  the  rule  of  practical  construc- 
tion, or  any  other.  The  act  must  be  taken 
to  mean  what  its  language  obviously  indi- 
cates, regardless  of  the  length  of  time  that 
a  contrary  view  has  obtained.  Travelers* 
Ins.  Co.  V.  Fricke,  94  Wis.  258,  266,  68  N.  W. 
t)58. 

Another  question  is  presented  for  deci- 
sion, namely.  Does  the  legislation  in  question 
violate  §  23,  art.  4,  of  the  Constitution,  re- 
quiring that  there  be  but  "one  system  of 
town  and  county  government,  which  shall  be 
as  nearly  imiform  as  practicable?"  The 
suggestion  is  made  that  any  system  of  coun- 
ty government  must  include  offices  and  a 
method  of  filling  them,  and  of  compensating 
the  incumbents  for  their  services,  and  that 
every  part  of  such  system  is  as  essential  to 
the  whole  and  the  uniformity  thereof  as  any 
other.  Tliere  is  reason  in  tiiat,  and  yet  we 
hesitate  to  say,  at  this  time,  that  it  is  de- 
cisive. The  question  presented  is  so  impor- 
tant, as  regards  its  effect  upon  existing  laws 
and  tae  future  exercise  of  legislative  power, 
as  to  warrant  the  court  in  omitting  to  solve 
it  except  upon  the  fullest  ar^ment  and  a 
necessity  therefor.  That  necessity  does  not 
exist  here,  because  the  conclusion  which  we 
have  already  reached  upon  the  other  branch 
of  the  case  is  conclusive  of  the  appeal. 
Whether  such  l^slation  as  is  here  ques- 
tioned was  contemplated  by  the  framers  of 
the  Constitution,  or  can  be  sustained,  under 
tne  requirement  as  to  uniformity  of  county 
government,  admits,  at  least,  of  very  seri- 
ous doubt.  That  suggestion,  probably,  will 
be  sufficient  to  admonish  those  who  may  be 
responsible  for  further  legislation  to  accom- 
plish the  object  of  that  we  have  condemned 
upon  another  ground,  and  the  lawmakers 
generally,  of  the  importance  of  so  shaping 
their  work  as  to  make  it  conform  to  all  the 
constitutional  checks  upon  legislative  power. 
The  mischief  that  may  be  done  by  want  of 
care  in  that  regard,  resulting  in  laws  good 
in  form  but  bad  in  fact, — laws  that  may  be 
recognized  as  valid  for  a  long  term  of  years 
before  coming  under  the  scrutiny  of  the 
court.^-cannot  be  overestimated.  All  must 
understand  that  we  live  under  a  constitu- 
tional government.  There  is  no  absolute 
freedom  of  action  in  any  branch  of  it.  The 
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limitations  upon  the  legislative  branch  ar« 
numerous  and  of  the  highest  importance. 
The  legislature  may  go  through  the  form  of 
making  any  kind  of  a  law,  but  unless  the 
result  stand  the  test  of  those  wise  limita- 
tions which  wisdom  dictated  in  our  Consti- 
tution, it  must  fail,  regardless  of  the  con- 
sequences. All  the  mischiefs  that  flow  from 
unconstitutional  enactments  lie  at  the  doors 
of  those  who  are  charged  with  the  duty  to 
make  laws.  The  benefits  of  the  system 
which  leads  to  that — ^and  they  are  supposed 
to  be  of  inestimable  value — will  be  in  great 
part  lost  by  any  hesitation  in  condemning  a 
law  as  void  that  is  manifestly  so,  by  that 
branch  of  the  government  which  is  charged 
w^ith  that  duty. 

The  order  appealed  from  is  reversed  and 
the  cause  remanded,  with  directions  to  sus- 
tain the  demurrer,  and  for  further  proceed- 
ings according  to  law. 


Martin  WALLACE,  Jr.,  Respt.^ 

V. 

James  M.  PERELES,  Impleaded,  etc.,  Appt, 

(100  Wis.  316.) 

1.  A  eonveyanee  by  a  married  -vroman 
of  real  property-  ^vbieli  ^vas  deeded  to 
ber  by  ber  bnsband  witboat  considera- 
tion paid  from  her  separate  estate,  and  In  the 
absence  of  statute  changing  the  rule  that  she 
acquired  only  an  equitable  title  by  the  deed, 
will  not  carry  the  covenants  In  the  deed  nn- 
der  which  her  husband  acquired  title. 

2.  A  conveyanee  of  real  estate  by  one 
^nrbo  bas  aeaulred  no  title  and  was  never 
in  possession,  to  another  who  does  not  take 
possession,  will  not  carry  the  covenants  in 
the  deeds  from  remote  grantors  to  subsequent 
purchasers  from  such  grantee. 

3.  A  Jndfrincnt  of  eviction  a^ralnst  m 
grantee  In  a  salt  of  which  a  remote  grantor 
has  no  notice  Is  not  prima  facie  evidence  that 
the  eviction  was  under  a  paramount  title.  In 
a  salt  against  such  grantor  on  the  covenants 
in  his  deed. 

(Febroary  26,  1901.)        « 

APPEAL  b^  defendant,  James  M.  Pereles, 
from  a  judgment  of  the  Circuit  Court 
for  Waupaca  County  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for 
breach  of  covenants  of  warranty  of  certain 
real  estate.    Reversed. 

Statement  by  Bardeen,  J.: 

On  June  27,  1879,  one  Andrew  Argus  and 
wife  deeded  the  west  24  feet  of  lot  8,  block 
7,  of  Millard  &  Taft's  addition  to  the  city 
of  New  London,  except  the  north  10  feet 
thereof,  to  defendant.  On  March  29,  1889, 
the  defendant  and  his  wife,  by  deed  with 
full  covenants  of  warranty,  conveyed  the  en- 
tire west  24  feet  of  said  lot  8  to  Frederick 
Eckert     On  February  10,  1891,  Eckert  quitr 

Note. — On  the  question  what  estate  will  be 
sufficient  to  carry  a  covenant  when  a  convey- 
ance Is  made,  see  also  Mygatt  v.  Coe  (N.  Y.)  11 
L.  R.  A.  646,  and  24  L.  R.  A.  860. 
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claimed  said  last-described  tract  to  his  wife, 
Minnie.  Thereafter  Mrs.  Edcert  deeded  by 
waiTanty  deed  to  Henrietta  Sager,  and  she 
to  the  plaintiff.  On  June  24,  1895,  plaintiff 
deeded  to  one  Fred  I'oppe.  All  of  said  deeds 
included  the  north  10  feet  of  the  west  24 
feet  of  lot  8,  excepted  from  the  deed  from 
Argus  to  defendant,  and  to  whixsh  the  latter 
had  no  title  and  no  possession.  In  189G  one 
Hannah  E.  Patchin  commenced  an  action 
against  Fred  Poppe,  claiming  that  said 
north  10  feet  wae  an  alley  appurtenant  to 
her  property,  and  which  was  boing  obstruct- 
ed by  Poppe.  Judgment  in  her  favor  was 
entered,  and  Poppe  was  evicted  therefrom. 
Thereafter  Poppe  brought  suit  against  plain- 
tiff on  the  covenants  of  his  deed.  The  suit 
was  commenced  July  19,  1897,  and  August 
30,  1897,  plaintiff  served  upon  defendant  a 
notice  in  writing  of  the  pendency  of  said 
suit,  with  a  copy  of  the  pleadings  and  a  de- 
mand to  defena.  The  defendant  made  no 
defense,  and  judgment  was  entered  in  favor 
of  Poppe  and  against  plaintiff  for  $490.95 
damages  and  costs.  Thereupon  this  action 
was  commenced,  based  upon  the  covenants 
in  his  deed  to  Eckert,  to  recover  from  de- 
fendant the  amount  of  said  Poppe  judgment. 
A  jury  was  waived.  In  addition  to  the 
facts  alx>ve  stated,  the  court  found  that  the 
deed  from  Eckert  to  his  wife  was  based  up- 
on ''a  valuable  consideration,  or  other  good 
and  sufficient  consideration,"  and  that  plain- 
tiff served  due  and  timely  notice  upon  de- 
fendant, and  tendered  him  the  defense  of  the 
action  of  Poppe  against  Wallace,  Jr.,  before 
the  time  for  answering  had  expired.  Evi- 
dence was  offered  by  defendant  that  he  was 
never  in  possession  of  the  disputed  10  feet. 
The  court  refused  to  find  on  that  subject, 
and  refused  to  find  that  Frederick  Eckert 
and  Minnie  Eckert  were,  and  still  are,  hus- 
band and  wife,  and  that  Mrs.  Eckert  did  not 
pay  the  consideration  for  the  deed  to  her  out 
of  her  separate  estate.  Judgment  was  en- 
tered for  plaintiff  for  $554.15  damages  and 
costs,  against  the  defendant  J.  M.  Pereles, 
from  which  this  appeal  is  taken. 

Messrs.   Nathan  Pereles   Sc  Sons,   for 

appellant: 

A  conveyance  by  a  husband  directly  to 
his  wife  passes  only  the  equitable  title  to 
the  land,  leaving  the  legal  title  in  the'  hus- 
band, and  the  husband  is  entitled  to  the 
possession  of  the  land. 

Kinney  v.  Dexter,  81  Wis.  80,  51  N.  W. 
82;  Ccurpenter  v.  Tatro,  36  Wis.  297;  Read 
▼.  Sang,  21  Wis.  679;  Foote  v.  Carpenter, 
7  Wis.  395;  Botkin  v.  Eixrl,  6  Wis.  393. 

This  court  has  never  gone  to  any  greater 
length  than  to  hold  that  a  voluntary  con- 
veyance from  a  husband  to  his  wife  was 
sufficient  to  Test  in  the  wife  the  equitable 
title  to  the  land. 

Wheeler  d  Wilson  Mfg.  Co.  ▼.  Monahan, 
63  Wis.  198,  23  N.  W.  127;  Lamherton  v. 
Pereles,  87  Wis.  449,  23  L.  R.  A.  824,  58 
N.  W.  776;  Putnam  v.  Bioknell,  18  Wis. 
334. 

Ck)venants  real  run  with  the  legal  title 
only,  and  not  with  the  equitable  title. 
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Wright  v.  Bperry,  21  Wis.  336;  Carlisle  v. 
Blamirey  8  East,  487. 

Where  a  plaintiff  sues  for  breach  of  a  cove- 
nant real,  coming  to  him  with  the  land,  he 
must  establish  legal  title  to  the  land. 

Beardsley  v.  Knight,  4  Vt.  471;  Pargeter 
V.  Harris,  7  Q.  B.  708;  McOoodwin  v.  Steph- 
en-son, 11  B.  Mon.  21;  Watson  v.  Blaine,  12 
Serg.  &  R.  131,  14  Am.  Bee.  669;  Allen  v. 
Woolvy,  I  Blackf.  148;  Wright  v.  Sperry, 
21  Wis.  336;  Rawle,  Covenants  for  Title, 
4th  ed.  341-n347;  White  v.  Whitney,  3  Met. 
81 ;  Mvoatt  v.  Coe,  142  N.  Y.  78,  24  L.  R.  A. 
850,  36  N.  E.  870. 

No  title  or  possession  being  shown  in  the 
covenantor  or  his  grantees,  the  covenants  did 
not  pass. 

Rawle,  Ck>venants  for  Title,  4th  ed.  362- 
374:  Beddoe  v.  Wad^worth,  21  Wend.  120; 
Slater  v.  Raivson,  1  Met  450,  6  Met.  439; 
Spencer's  Case,  5  O^e,  16,  1  Smith,  Lead. 
Cas.  8th  ed.  p.  205;  Devore  v.  Sundcrla?id, 
17  Ohio,  60,  49  Am.  Dec.  442;  Chambers  v. 
Smith,  23  Mo.  174;  Bethell  v.  Bethcll,  54 
Ind.  428,  23  Am.  Rep.  650;  Zent  v.  Picken, 
54  Iowa,  535,  6  N.  W.  750;  Matteson  v. 
Vaiighn,  38  Mich.  373;  Cockrell  v.  Proctor, 
65  Mo.  41. 

Privity  of  estate  is  essential  to  carry  cove- 
nants of  warranty  to  subsequent  grantees  so 
as  to  support  a  right  of  action  by  them 
against  tlie  original  covenantor,  whenever 
evicted  by  a  title  paramount  to  his. 

MygattY.  Coe,  124  N.  Y.  212, 11  L.  R.  A. 
646,  26  N.  E.  611,  142  N.  Y.  78,  24  L.  R.  A. 
850,  36  N.  E.  870,  147  N.  Y.  456,  42  N.  E. 
17,  152  N.  Y.  457,  46  N.  E.  949;  Mecklem  v 
Blake,  22  Wis.  495,  99  Am.  Dec.  68. 

In  order  to  bind  a  covenantor  by  a  judg- 
ment of  eviction  under  claim  of  paramount 
title,  notice  of  the  suit  must  at  least  be  giv- 
en him.        * 

Somera  v.  Schmidt,  24  Wis.  417,  1  Am. 
Rep.  101;  Saveland  v.  Qreen,  36  Wis.  612; 
Eaton  V.  Lyman,  26  Wis.  61,  33  Wis.  34; 
Rawle,  Covenants  for  Title,  4th  ed.  pp.  229, 
230. 

Until  actual  eviction  under  paramount 
title,  the  covenantee's  damages  are  only  nom- 
inal. 

Ludlow  V.  Oilman,  18  Wis.  553;  Mecklem 
V.  Blake,  22  Wis.  495,  99  Am.  Dec.  68; 
"Nconan  v.  Ilsley,  22  Wis.  27;  Eaton  v.  Ly- 
man, 30  Wis.  41 ;  Smith  v.  Hughes,  50  Wis. 
620,  7  N.  W.  653;  Bardeen  v.  Markstrum, 
64  Wis.  613,  25  N.  W.  666. 

Messrs,  Guernsey  Sc  Lehr  and  Berbers 
Sc  Bellinger  for  respondent. 

*    Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

Questions  of  law  only  are  involved  on  this 
appeal.  They  group  themselves  under  the 
following  heads :  ( 1 )  The  conveyance  from 
Eckert  to  his  wife  passed  only  an  equitable 
title.  Covenants  r€Ml  run  only  with  the  le- 
gal title,  and  cannot  be  enforced  by  her  gran- 
tees against  defendant.  (2)  Neither  title 
nor  possession  being  shown  in  defendant  at 
the  time  of  his  conveyance,  the  covenants  in 
his  deed  were  personal  to  his  grantee,  and 
did  not  pass  by  a  mere  conveyance  of  the 
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land.  (3)  No  evictioii  under  paramount 
title  having  been  shown,  the  recovery,  if  any, 
must  be  limited  to  nominal  damages. 

1.  The  evidence  is  undisputed  that  at  the 
date  of  the  deed  from  Frederick  Eckert  to 
Minnie  Eckert  the  parties  were  husband  and 
wife.  Coverture  once  shown  is  presumed  to 
continue.  Jones,  £v.  S  54.  Under  the  evi- 
dence the  court  should  have  found  that  they 
were,  and  still  are,  man  and  wife.  Prior  to 
the  passage  of  Laws  1895,  chap.  86,  an  ab- 
solute conveyance  of  real  property  ^om  the 
husband  directly  to  his  wife  did  not  carry 
the  legal  title,  unless  the  property  was  pur- 
cha-sed  by  the  wife  out  of  her  separate  es- 
tate. Putnam  v.  Bicknell,  18  Wis.  333; 
Kinney  v.  Dexter,  81  Wis.  80,  51  N.  W.  82. 
Where,  however,  the  transaction  related  to 
her  separate  estate,  the  marriage  relation 
was  disregarded,  except  where  the  question 
of  fraud  arose,  and  then  it  was  considered 
and  more  closely  scrutinized  on  account  of 
the  great  inducements  and  facilities  afforded 
for  the  commission  of  fraud.  Beard  v.  De- 
dolph,  29  Wis.  136.  See  FeneUm  v.  Hogo- 
boom,  31  Wis.  172.  In  Kinney  y.  Dexter, 
81  Wis.  80,  51  N.  W.  82,  the  action  was  eject- 
ment. The  plaintiff  claimed  title  by  suc- 
cessive deeds  after  a  deed  from  one  Brown  to 
his  wife.  The  latter  deed  wsus  a  mere  gift, 
and  the  court  held  that  it  gave  the  wife  only 
an  equitable  title  to  the  land,  which  would 
not  support  ejectment.  In  contests  which 
have  arisen  involving  transactions  between 
husband  and  wife,  a  rule  of  great  strictness 
has  been  adopted  by  this  court  as  to  the  bur- 
den of  proof.  Where  the  rights  of  creditors 
are  involved,  before  the  wife  can  recover  she 
lAust  show  by  clear  and  satisfactory  evidence 
that  her  purchase  from  her  husband  was 
made  in  good  faith  and  for  a  valuable  con- 
sideration, paid  out  of  her  separate  estate, 
or  by  a  third  person  for  her;  and  the  same 
rule  applies  to  one  who  took  from  the  wife 
with  notice.  In  such  case  a  mere  recital  of 
a  valuable  consideiation  in  the  conveyance 
from  hufiband  to  wife  will  not  support  a 
recovery  in  her  favor.  Horton  v.  Dewey,  63 
Wis.  410,  10  N.  W.  599;  OetteUnatm  v.  Oitz, 
78  Wis.  439,  47  N.  W.  660;  Rozek  v.  Red- 
tsinski,  87  Wis.  525,  58  N.  W.  262.  In  Car- 
penter V.  Tatro,  36  Wis.  297,  the  suit  was  by 
the  wife  against  her  divorced  husband  upon  a 
claim  assigned  to  her  by  her  second  husband. 
8he  testified  that  she  paid  $5  therefor,  but  did 
not  show  she  had  any  separate  estate.  A 
judgment  in  her  favor  was  reversed,  and  the 
court  said:  "If  the  plaintiff  had  no  sepa- 
rate estete,  the  assignment  and  transfer  of 
the  debt  by  the  husband  to  her  does  not 
vest  the  legal  title  in  her.  She  could  not 
receive  it  as  a  g^ft  from  him,  as  she  might 
from  any  person  other  than  her  husband, 
and  enforce  ite  collection  by  action  upon  it. 
And  until  it  appeared  that  she  had  a  sep- 
arate estete,  with  which  she  purchased  the 
claim,  the  evidence  of  the  assignment  should 
have  been  excluded."  If  Mrs.  Eckert  had 
been  evicted,  and  had  brought  an  action 
against  defendant  upon  the  covenante  in  the 
deed,  she  could  not  have  prevailed  in  such 
action,  under  the  authorities  cited,  without 
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showing  that  she  purchased  the  property  out 
of  her  separate  estete.  In  what  better  po- 
sition are  her  grantees?  She  obteined  but 
an  equiteble  title  to  the  land.  That  title 
passed  to  her  grantees,  and  no  one  is  here 
questioning  it.  Her  grantees,  however,  are 
seeking  to  give  it  the  force  and  effect  of  a 
legal  title,  and  insist  that  it  can  only  be 
questioned  by  creditors  of  the  husband,  or 
others  wronged  by  the  conveyance.  But  that 
is  not  the  real  question  at  issue.  No  one 
is  seeking  to  impeach  the  actual  title  con- 
veyed. The  real  question  is  whether  a  right 
of  action  in  plaintiff  can  be  traced  through 
a  chain  of  conveyances,  <Mie  of  which  conveys 
only  an  equiteble  estate.  Under  the  facte 
and  law  as  steted,  the  legal  title  stopped  in 
Mr.  Eckert  In  WHght  v.  Sperry,  21  Wis. 
331,  this  oourt  said:  "It  is  a  general  prin- 
ciple that  covenante  run  only  with  the  l^^l 
title  to  lands  and  tenements.  Beardsley  y. 
Knight,  4  Vt.  471;  Ra/ndolph  v.  Kinney,  3 
Rand.  (Va.)  396;  Watson  y.  Blaine,  12 
Serg.  Si  R.  131,  14  Am.  Dec  669;  Allen  v. 
Wooley,  1  Blackf.  149  [Spencer's  Case,  5 
Coke,  16] ;  1  Smith  Lead.  Cas.  8th  ed.  121." 
This  case  was  decided  at  a  time  when  a 
mortgage  in  this  stete  carried  the  fee,  and 
it  was  held  that>  as  the  assignment  of  the 
several  mortgages  was  informal,  the  legal 
title  to  the  land  did  not  pass  to  the  assignee 
so  that  he  could  have  the  benefit  of  the  cove- 
nante of  warranty.  The  rule  is  somewhat 
ancient  and  technical,  but  it  passed  into  tti« 
jurisprudence  of  this  stete  at  an  early  day, 
and  has  stood  unchallenged  ever  since.  The 
weight  of  authority  against  it  is  not  so  great 
that  we  feel  impelled  to  depart  therefrom. 
See  McGoodwin  v.  Stephenson,  11  B.  Mon. 
21 ;  Carlisle  v.  Blamire,  8  East, '487. 

2.  Under  this  head  it  is  urged  that,  no 
title  or  possession  having  been  shown  in  th« 
defendant  or  his  grantee,  there  was  no  such 
privity  of  estete  as  would  carry  the  cove- 
nante to  subsequent  purchasers.  Although 
the  court  refused  so  to  find,  the  evidence  is 
undisputed  that  defendant  was  never  in  pos- 
session of  the  north  10  feet  of  the  west  24 
feet  of  lot  8.  His  doed  from  Argus  express- 
ly excepted  this  tract,  but  it  was  included  in 
defendant's  deed  to  Eckert.  There  is  no 
proof  that  Eckert  ever  took  actual  posses- 
sion of  the  disputed  tract,  or  that  any  sub- 
sequent grantee  ever  did  until  the  land  came 
to  Poppe.  In  absence  of  proof,  the  presump- 
tion is  that  possession  follows  ownership. 
Mygatt  y.  Coe,  147  N.  Y.  456,  42  N.  E.  17. 
The  rule  is  universal  that,  in  order  to  car- 
ry the  covenante  in  a  deed  to  subsequent 
grantees,  there  must  be  actual  or  construct- 
ive seisin.  In  absence  of  both  right  and  pos- 
session, all  the  elemente  which  constitute 
an  estete  are  necessarily  wanting,  and  the 
covenante  conteined  in  the  grant  must  re- 
main in  the  grantee,  from  the  absence  of 
everything  which  can  carry  them  further. 
Spencer's  Case,  5  Coke,  16,  1  Smith,  Lead. 
Cas.  8th  ed.  p.  205,  and  cases  cited.  In  New 
York  the  rule  is  thus  steted:  "Privity  of 
estete  is  essential  to  carry  covenante  of  war- 
ranty and  quiet  enjoyment  to  subsequent 
grantees  in  order  to  support  a  right  of  action 
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by  them  againat  the  original  covenantor 
when  there  is  an  eviction  bv  paramount 
title."  Mygatt  v.  Coe,  147  N.  Y.  456,  42  N. 
E.  17,  152  N.  y.  457,  46  N.  E.  949.  In  a 
note  to  Spencer's  Caae,  1  Smith,  Ltead.  Caa. 
9th  ed.  p.  224,  it  is  said:  '*it'  any  estate 
passes  from  the  grantor  to  the  grantee  in  a 
•conveyance,  it  is  enough  to  carry  covenants. 
But  if  the  title  of  the  grantor  wholly  fails, 
so  that  no  title  to  land  passes  to  the  gran- 
tee, with  which  covenants  can  run,  the  gran- 
tee can  take  no  advantage  of  them.''  The 
following  cases  are  cited  to  support  the  text: 
Plater  v.  Rawson,  1  Met.  450,  6  Met.  439; 
Heardsley  v.  Knight,  4  Vt  471;  Devore  v. 
^underlandy  17  Ohio,  52,  49  Am.  Dec  442; 
Martin  v.  Gordon,  24  Ga.  533;  Burtnera  v. 
JCeran,  24  Gratt.  42;  Allen  v.  Oreene,  19 
Ala. -34.  The  general  rule  is  that  the  cove- 
>iiant  of  a  strancrer  to  the  title  is  personal 
to  the  covenantee,  and  is  incapable  of  trans- 
mission by  a  mere  conveyance  of  the  land. 
Mygatt  v.  Coe,  152  N.  Y.  457-466,  46  N.  E. 
«49.  In  Nichol  v.  Alexander,  28  Wis.  118, 
this  court  held  that  if  a  grantor,  by  full- 
•oovenant  deed  of  warranty,  assumes  to  con- 
vey unoccupied  lands  to  which  he  hsus  no 
title,  there  is  at  once  a  constructive  eviction 
-of  the  grantee,  which  entitles  him  to  the 
same  remedies  that  he  would  be  entitled  to 
had  he  been  turned  out  of  the  actual  posses- 
•eion  of  the  land  by  legal  process.  The  rule 
has  been  reasserted  and  approved  in  subsc- 
-<iuent  cases.  Mclnnia  v.  Lyma/n,  62  Wis. 
191,  22  N.  W.  405;  McLennan  v.  Prentice, 
77  Wis.  124,  45  N.  W.  943.  We  do  not  see 
'how  the  rule  would  be  different  if  the  gran- 
tor conveyed  lands  to  which  he  had  no  title, 
if  they  were  in  the  possession  of  the  actual 
•owner.  A  cause  of  action  arose  as  soon  as 
the  deed  was  delivered,  and  was  not  assigned 
or  transmitted  to  subsequent  grantees  by  a 
mere  conveyance  of  the  land.  We  therefore 
hold  that  where  the  record  shows  that  the 
grantor  had  no  title  and  no  possession,  and 
there  is  no  proof  that  the  grantee  took  pos- 
session, the  covenants  of  the  grantor  are  per- 
sonal to  the  grantee,  and  are  not  transmitted 
to  subsequent  grantees  by  a  mere  conveyance 
of  the  land.  Whether,  if  the  defendant's 
grantee  entered  into  the  immediate  posses- 
sion of  the  land  after  delivery  of  the  deed, 
that  fact  would  be  sufficient  to  carry  the 
-covenants,  is  a  matter  of  some  doubt.  Tliere 
are  respectable  authorities  upon  both  sides 
of  the  question,  but,  it  not  being  fairly  in 
this  case,  we  leave  it  for  future  considera- 
tion. 

3.  The  proof  regarding  eviction  by  para- 
fnount  title  is  as  follows:  Mrs.  Patchln 
-commenced  an  action  against  Poppe,  claim- 
ing a  paramount  right  to  the  disputed  tract. 
No  notice  of  this  suit  was  given  defendant 
until  lon^  after  judgment  had  been  rendered. 
Popne  then  brought  suit  against  plaintiff 
■on  the  covenants  of  his  deed.  Notice  of  this 
suit,  with  a  demand  to  defend,  was  served 
'upon  defendant  forty- two  days  after  its  com- 
mencement, which  the  court  finds  was  **be- 
fore  the  time  for  answering  had  expired." 
This  finding  is  excepted  to,  and  there  is  no 
evidence  in  the  record  to  support  it,  except 
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the  inference  arising  from  the  fact  that 
plaintitT's  answer  in  that  action  was  verified 
after  the  date  of  the  service  of  notice  upon 
defendant.  This  evidence  is  of  doubtful 
value  in  respect  to  the  quesition  whether  the 
notice  was  timely  or  not.  But  this  is  not  a 
matter  of  importance  in  this  case.  It  is  con- 
ceded that  defendant  had  no  notice  of  the 
Patchin  judgment  until  after  its  rendition. 
Certainly  he  was  not  bound  by  it.  If  other- 
wise entitled  to  recover,  notice  to  defendant 
of  the  former  action  was  not  necessary  to 
plaintiff's  right  to  recover  in  this  action. 
Rawle,  Covenants  for  Title,  9  124.  Where, 
however,  it  is  sought  to  bind  a  covenantor  by 
notice,  as  said  in  Somers  v.  Schmidt,  24  Wis. 
417,  1  Am.  Rep.  191,  it  must  be  from  the 
covenantee,  in  time  to  answer  and  defend, 
and  perhaps  accompanied  by  a  request  to 
defend.  See  Eaton  v.  Lyman,  26  Wis.  61,  33 
Wis.  34 ;  Sa/vcland  v.  Oreen,  36  Wis.  612. 
The  complaint  in  Poppe  v.  Wallace,  Jr.,  al- 
leged that  the  latter  had  due  notice  of  the 
Patchin  suit,  and  was  tendered  its  defense, 
and  such  allegation  is  found  to  be  true  in 
the  findings.  Hence,  if  defendant  had  ap- 
peared in  that  suit,  he  would  have  been  met 
by  proof  of  a  judgment  of  paramount  title, 
final  and  conclusive  against  the  plaintiff. 
Of  this  judgment  defendant  had  no  notice,  and 
he  was  not  bound  by  it.  In  this  case  the  only 
evidence  of  paramount  title  and  eviction  was 
the  two  judgment  rolls  in  the  cases  before 
mentioned.  As  bearing  upon  the  probative 
force  of  the  Patchin  judgment  as  against  de- 
fendant, we  quote  the  following  from  2  Dev- 
lin, Deeds,  §  937 :  "There  has  been  some  dis- 
cussion, resulting  in  a  variance  of  opinion, 
as  to  what  effect  a  judgment  possesses,  when 
the  covenantor  has  not  been  notified  of  the 
suit,  and  was  not  requested  to  defend.  Of 
course,  such  a  judgment  cannot  bind  the 
covenantor.  ...  It  has  been  asserted 
that,  although  the  defendant  might  inquire 
into  the  merits  of  the  judgment,  yet  it  was 
prima  facie  evidence  of  the  existence  of  a 
paramount  title.  But  the  more  reasonable 
rule,  and  the  one  sustained  by  authority,  is 
that  the  judgment^  where  no  notice  has  been 
given  and  the  covenantor  is  not  a  party  to 
the  suit,  is  not  even  prima  facie  evidence 
that  the  eviction  was  founded  upon  an  ad- 
verse and  paramount  title."  The  number  of 
cases  cited  to  sustain  the  author's  conclu- 
sion would  seem  to  indicate  that  it  was  very 
well  grounded.  At  most,  the  judgment  in 
the  Poppe  Case  would  only  be  binding  upon 
defendant  as  to  the  amount  of  the  recovery, 
and  of  that  there  may  be  some  doubt.  Adopt- 
ing the  rule  that  the  Patchin  judgment  was 
not  prima  facie  evidence  against  the  defend- 
ant of  the  existence  of  a  paramount  title,  or 
of  eviction  thereby,  we  find  nothing  in  the 
record  to  support  the  judgment.  The  rule 
is  well  stated  in  Rawle,  Covenants  for  Title, 
4th  ed.  p.  150,  thus:  "And  in  all  cases  it 
must  be  borne  in  mind  that,  if  the  purchaser 
choose  to  retire  before  the  paramount  title, 
it  is  at  his  own  risk ;  and  in  the  suit  against 
his  covenantor  he  must  assume  the  burden 
of  proof,  and  make  out  the  adverse  title  to 
which  he  has  yielded  with  as  much  particu- 
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larity  as  if  he  were  suing  in  ejectment,  nn- 
lesa,  of  course,  the  adverse  right  of  posses- 
sion has  been  established  by  a  judgment  or 
decree  in  a  suit  of  which  the  covenantor  had 
been  properly  notified,  in  which  case  the  bur- 
den of  proof  will  not  only  be  removed,  but  the 
judgement  or  decree  will  be  conclusive  evidence 
of  the  validity  of  the  paramount  title."  So, 
upon  all  the  grounds  mentioned,  the  right  of 
plaintiff  to  recover  is  defeated.  It  is  but 
proper  to  say  that  the  second  and  third  ques- 
tions hei'ein  considered  do  not  appear  to  have 
been  urged  before  the  trial  court. 

The  judgment  of  the  Cirouit  Court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  judgment  for  defendant. 

On  April  30,  1901,  the  mandate  was  modi- 
fied so  as  to  read  as  follows :  The  judgment 
is  reversed,  the  cause  is  remanded  with  di- 
rection to  enter  judgment  for  defendant,  un- 
less the  trial  court,  upon  notice  and  appli- 
cation, in  its  discretion  and  upon  such  terms 
as  may  be  just,  grants  a  new  trial  of  the  ac- 
tion. 


justice  courts  and  taken  to  the  circuit  court 
on  plaintiff's  appeal.  A  jury  was  waived, 
and  the  case  was  tried  by  the  court.  On 
May  17,  1898,  the  court  filed  a  written  de- 
cision in  favor  of  plaintiff.  Hie  defendant 
requested  certain  findings  which  were  re- 
fused. Exception  was  filed  to  the  court'e- 
'  decision  and  to  the  refusal  of  the  court  to- 
find  as  requested.  A  judgment  was  directed 
for  plaintiff  for  the  sum  of  $136.67  and 
costs,  which  was  duly  entered,  and  from, 
which  this  appeal  is  taken  by  defendant. 


John  P.  OLSON,  Respt., 

V, 

SAWYER    GOODAiAN    COMPANY,    Appt. 

(.•*•....  W  IB. .  •••••••/ 

An  airreeutent  bet^Feen  an  eniployer 
and  Mk  emplosrees  tbat  ^rlnnlntra  of 
the  entployees  at  card  gwLmeu  played 
with  each  other  shall  be  debited  and  credited 
on  the  respective  accounts  due  the  employees 
is  invalid  as  against  public  policy  and  the 
statutes  forbidding  gambling,  so  that  the  em- 
ployer cannot  refuse  to  pay  wages  earned,  on 
the  ground  that  the  amount  has  already  been 
paid  to  another  employee  to  whom  it  has  been 
credited  because  of  his  winnings  from  claim- 
ant. 

(April  9,  1001.) 

APl'EAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Marinette 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  wages  alleged  to  be  due 
and  unpaid.    Affirmed, 

Statement  by  Bardeen,  J.: 

The  plaintiff  sues  to  recover  $166  for  serv- 
ices performed  in  one  of  defendant's  lumber 
camps.  The  answer  admitted  the  perform- 
ance of  the  labor,  alleged  an  accounting 
which  showed  the  balance  due  plaintiff  to  be 
$84.52,  the  issuing  of  a  time  check  in  pay- 
ment of  that  amount,  and  the  subsequent 
payment  of  $3.35.  There  was  a  tender  of 
judgment  for  $81.87.     The  case  was  tried  in 

Note. — For  authorities  In  th is~series  as  to 
right  to  recover  on  gambling  contracts  gener- 
.illy,  see  Sprague  v.  Warren  (Neb.)  3  L,  R.  A. 
t>79,  and  note;  Harvey  v.  Merrill  (Mass.)  5  L. 
R.  A.  200:  Snoddy  v.  American  Nat.  Bank 
(Tenn.)  7  L.  R.  A.  705;  Jackson  v.  City  Nat. 
Bank  (Ind.)  9  L.  R.  A.  657;  and  White  v.  Wil- 
son (Ky.)  37  L.  R.  A.  197. 

As  to  recovery  for  goods  sold  to  aid  gambling, 
see  note  to  Graves  v.  Johnson  (Mass.)  15  L.  R. 
A.  83G. 
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Measra.  Quinlam  Sc  Daily,  for  appel- 
lant: 

In  the  absence  of  special  statutory  provi- 
sion, one  who  lends  money  to  become  the- 
absolute  property  of  the  borrower,  at  his 
own  disposal,  to  be  repaid  by  the  borrower, 
can  enforce  such  repayment  even  though 
such  lender  knows  that  such  borrower  in- 
tends to  make  use  of  the  borrowed  property 
in  gambling. 

14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  641; 
White  v.  Yarhroughf  16  Ala.  109;  Corhin  v. 
Wachhorst,  73  Cal.  411,  15  Pac.  22;  Long- 
necker  v.  Shields,  1  Colo.  App,  264,  28  Pac. 
659:  Jackson  v.  City  Nat.  Bank,  125  Ind. 
347,  9  L.  R.  A.  657,  26  N.  E.  430 ;  Plank  v. 
Jackson,  128  Ind.  424,  26  N.  E.  668,  27  N. 
E.  1117;.  Osgood  v.  Wespheiling,  72  Mo. 
App.  45;  Scott  y.  Duffy,  14  Pa.  18;  Wa^igh 
v.  Beck,  114  Pa.  422,  60  Am.  Rep.  354;  Oli- 
phwnt  V.  Markhwni,  79  Tex.  543,  16  S.  W. 
569. 

Where  the  loss  is  already  Incurred,  any 
person  other  than  the  winner,  who  advancee- 
money  or  other  property  to  the  loser  to  en- 
ab^Ie  him  to  pay  the  loes,  may  recover  such 
advance  in  the  absence  of  a  special  statute. 

14  Am.  k,  Eng.  Enc.  Law,  2d  ed.  p.  642; 
Faikney  v.  Reynous,  4  Bnrr.  2069 ;  Ex  parte 
Pyke,  L.  R.  8  Ch.  Div.  754,  ^7  L.  J.  Bankr. 
100.  38  L.  T.  N.  S.  923,  26  Week.  Rep.  806, 
25  Moak,  Eng.  Rep.  647;  Hill  v.  Fox,  4 
Hurlst.  &  N.  359,  5  Jur.  N.  S.  964,  7  Week. 
Rep.  263;  Armstrong  y,  American  Exch. 
Nat,  Bank,  133  U.  S.  433,  33  L.  ed.  747,  10' 
Sup.  Ct.  Rep.  450;  English  v.  Young,  10  B. 
Mon.  141:  White  y.  Wilson  (Ky.)  37  S.  W. 
677 ;  Wyinan  v.  Fiske,  3  Allen,  238,  80  Am. 
Dec.  66;  Ballard  v.  Oreen,  118  N.  C.  390,  24 
S.  E.  777;  Owen  v.  Davis,  1  Bail.  L.  315; 
Mooring  v.  Stanton,  1  N.  C.  (Martin,  pt.  1) 
52; Vanes  v.  Sevier,  1  Litt.  (Ky.)  51,  13  Am. 
Dec.  218. 

If  goods  staked  are  to  be  purchased  from 
some  party  outside  of  the  gambling  contract, 
to  be  paid  for  by  the  loeer  and  to  be  owned 
and  enjoyed  by  the  winner,  and  the  loser, 
after  the  game,  instructs  the  party  from 
whom  the  goods  are  to  be  purchased  to  de- 
liver the  same  to  the  winner,  or  assents  to- 
their  being  delivered  to  the  winner,  then  the 
party  furnishing  the  goods  may  recover  for 
the  amount  of  goods  furnished. 

White  V.  Yarhrough,  16  Ala.  109;  Da/cid 
V.  Ransom,  1  G.  Greene,  383. 

The  principal  may,  in  general,  recover  hia- 
own  property  or  its  value  from  a  third  per- 
son where  it  has  been  transferred  or  disposed 
of  by  an  agent  contrary  to  his  instruction* 
or  duty. 
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1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1172; 
Warner  v.  Martin,  11  How.  224,  13  L.  ed. 
673;  Hill  v.  Coolidge,  33  Ark.  626;  Thatcher 
V.  Kaucher,  2  Colo.  698;  Bertholf  v.  Quin- 
Ian,  68  111.  297 ;  Holton  v.  Smith,  7  N.  H. 
446;  Burnham  v.  Holt,  14  N.  H.  367;  Niaon 
V.  Brown,  57  N.  H.  34;  Ba^-nard  v.  Camp- 
hell,  55  N.  Y.  456,  14  Am.  Rep.  289,  58  N. 
Y.  73,  17  Am.  Rep.  208;  Western  Transp. 
Co.  V.  Marshall,  37  Barb.  509;  Meigga  v. 
Mnggs,  15  Hun,  453;  Saltus  v.  Everett,  20 
Wend.  267,  32  Am.  Dec.  641;  Edwards  v. 
Dooley,  120  N.  Y.  540,  24  N.  E.  827;  Mo 
Malhon  Y.  Sloan,  12  Pa.  229,  51  Am.  Dec. 
601. 

Where  an  agent  aa  a  party  to  a  gambling 
transaction  loses  his  principal's  money 
therein,  the  principal,  in  those  jurisdictions 
permitting  money  lost  on  a  wager  to  be  re- 
covered by  the  loeer  from  the  winner,  may 
recover  from  the  latter  the  amount  so  lost. 

1  Am.  &  Eng.  Enc.  Law,  p.  1177;  Mason 
V.  Waite,  17  Mass.  560;  Caussidiere  v.  Beers, 
2  Keyes,  198;  Allen  v.  Watson,  2  Hill  L. 
319. 

The  fact  of  the  liability  of  the  agent  to 
the  principal  for  his  wrongful  act  is  no  de- 
fense to  the  principal's  action  against  the 
third  partv, 

Bertholf  V.  Quinlan,  68  111.  297. 

Mr,  James  H.  MoGillan,  for  respond- 
ent: 

Brokers  who  knowingly  make  contracts 
that  are  void  and  illegaJ  as  against  public 
policy,  and  advance  money  on  accoimt  of 
them,  cannot  recover  it. 

Harvey  v.  Merrill,  150  Mass.  1,  5  L.  R.  A. 
200,  22  N.  E.  49. 

When  one  is  privy  to  the  unlawful  designs 
of  the  parties,  and  brings  them  together,  and 
furthers  their  unlawful  purpose,  he  is  par- 
ticeps  oriminis,  and  cannot  recover  for  serv- 
ices rendered  or  losses  incurred  on  behalf  of 
either  in  forwarding  the  transaction. 

Irwin  V.  Williar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Emhrey  v.  Jemi- 
son,  131  U.  S.  336,  33  L.  ed.  172,  9  Sup.  Ct. 
Rep.  776 ;  Kahn  v.  Walton,  46  Ohio  St.  195, 
20  N.  E.  203. 

A  counterclaim  cannot  be  sustained  to  re- 
cover money  which  the  defendant  allies  in 
his  pleadings  to  have  been  advanced  by  him 
and  used  with  his  concurrence  to  carry  on 
a  gambling  transaction. 

Hiqgins  v.  Mc(Wca,  116  U.  S.  671,  29  L. 
ed.  764,  6  Sup.  Ct.  Rep.  557. 

Whenever  the  elements  of  a  wagering  con- 
tract are  found  to  enter  into  a  transaction, 
it  is  condemned  as  illegal. 

Barnard  v.  Baclhaus,  52  Wis.  593,  6  N. 
W.  252,  9  N.  W.  595. 

Money  knowingly  lent  to  be  staked  on  the 
event  of  a  horse  race  cannot  be  recovered 
back. 

Rnckman  y.  Bryan,  3  Denio,  340;  Tracy 
Y.  Talmage,  14  N.  Y.  162,  67  Am.  Dec.  132. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court : 

It  is  admitted  that  the  plaintiff  worked 
one  hundred  and  sixty-six  days  for  the  de- 
fendant at  $1  per  day.  It  is  also  admitted 
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by  plaintiff  that  during  that  time  he  person- 
ally received  goods  and  supplies  from  the 
company  amounting  to  $12.53,  and  that  the 
defendant  paid  his  railroad  fare  home,  and 
for  other  expenses  amounting  to  $3.35.  The 
defendant  claims  to  be  entitled  to  an  addi- 
ticmal  credit  of  $65.40,  arising  out  of  the  fol- 
lowing circumstances:     The  defendant  kept 
a  supply  department  in  its  camp,  under  the 
charge  of  one  Riley,  who  was  aJso  defend- 
ant's timekeeper  and  bookkeeper.    A  num- 
ber of  the  men  amused  themselves  playing 
poker.    A  banker  kept  account  of  the  game, 
and  at  the  end  of  each  game  he  would  report 
who  had  lost  and   won,   and   the  amount. 
There  was  no  money  in  the  camp  with  which 
these  balances  could  be  liquidated,  so  it  was 
agreed  between  the  players  that  the  debts 
should  be  paid  from  ^e  camp  store;  that  is, 
the  winner  could  go  to  the  store  and  get 
goods  to  the  amount  he  had  won,  and  have  it 
charged  to  the  loser.    Instead  of  drawing 
goods  at  the  end  of  each  game  and  squaring 
accounts,  the  banker,  in  the  presence  of  each 
player,  would  report  the  d^bts  and  credits 
to  Riley,  who  kept  a  private  memorandum 
thereof.     If  at  any  time  a  party  who  had 
credit  on  this  account  wanted  anything,  Ril- 
ey would  give  it  to  him  from  the  company's 
goods,  and  charge  it  to  some  person  against 
whom  there  was  a  debt;  and,  if  the  amount 
drawn  was  greater  than  the  debt  against  any 
one  loser,   it  would  be  distributed  among 
several,  and  would  then  be  entered  on  the 
company's  books  as  goods  obtained  by  the 
several  losers.    This  arrangement  was  made 
between  the  men  and  Riley  before  the  games 
commenced  in  the  fall,  and  was  also  known 
to  the  foreman  of  the  camp.    During  the 
winter  there  was  charged  against  plaintiff 
on  store  account  $81.38.     Of  this  amount, 
$12.53  was  taken  by  plaintiff  for  his  person- 
al use,  and  $7.40  was  delivered  to  winners 
on  the  personal  order  of  plaintiff.     The  re- 
mainder was  for  goods  turned  over  to  the  va- 
rious winners  pursuant  to  the  original  agree- 
ment at  various  times  during  the  winter, 
and    without    any    express    direction    from 
plaintiff.     Riley  was  one  of  the  gamblers, 
and,  as  agent  for  the  defendant,  assented  to- 
the  arrangements  before  stated.     The  effect 
of  this  agreement  was  that  defendant,  by 
Riley,  stood  as  banker  for  each  man  to  the 
amount  of  wages  earned,  and  agreed  to  turn 
the  same  over,  or  such  portion  as  was  lost, 
to  the  winners  at  the  games.    This  was  to 
be  done  pursuant  to  the  arrangement  made 
between  the  men  and  Riley  before  the  games 
were  commenced.    The  trial  court  held  that 
this  agreement  was  illegal  and  void,  as  be- 
ing promotive  of  gambling,  and  gave  no  au- 
thority to  Riley  to  deliver  goods  to  winners 
and  charge  them  to  the  loser;   that,  when 
the  men  were  present  and  got  the  goods  them- 
selves,   they    were    properly    chargeable    to 
them,    regardless    of    what    they   did    with 
them.    Upon  this  theory  the  plaintiff  was 
held    chargeable    with    the    goods    to    the 
amount  of  $7.40,  which  were  turned  over  to- 
winners  in  his  presence  and  under  his  direc- 
tion.    The  decision  of  the  trial  court  seems- 
to  have  been  founded  upon  a  correct  appre* 
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ciation  of  our  statutes  condemning  gambling, . 
and  all  agrecmentd  and  transactions  based 
thereon  or  growing  out  of  the  same.  These 
statutes  are  sufficiently  referred  to  and  dis- 
cussed by  the  present  Chief  Justice  in  the 
opinion  written  in  Stoddard  v.  Burt,  75  Wis. 
107,  43  N.  W.  737.  Note  also  Schoenherg 
T.  Adler,  105  Wis.  645,  81  N.  W.  1055.  The 
whole  scheme  was  illegal,  void,  and  contrary 
to  the  statutes  and  to  public  policy  as  well. 
The  plan  of  operations  was  Known  to  de- 
fendant's foreman,  and  carried  on  with  his 
knowledge  and  acquiescence.  Except  for 
the  agreement  as  to  delivery  of  goods  and 
the  plan  of  shifting  credits,  it  is  not  at  all 
likely  that  the  games  would  have  been  con- 
tinued. We  are  entirely  satisfied  with  the 
conclusion  of  the  trial  court,  and  must  there- 
fore affirm  the  judgment.  The  court  found 
that  plaintiff's  wages  amounted  to  $V66,  and 
that  his  total  debts  were  $23.33,  and  directed 
judgment  for  $136.67, — a  mistake  of  $6 
against  plaintiff.  Judgment  was  entered  as 
directed,  and  the  mistake,  not  being  preju- 
dicial to  defendant,  affords  no  ground  for 
complaint  on  its  part. 

The  judgment  %8  affirmed* 


Anna  BAUM,  Reapt,, 

V, 

Simon  H.  BAUM  ct  al,,  Appta. 
( Wis ) 

An    oral    aarreement    bet^Fcen    Imsband 
and  ynrlte  to  separate  and  live  apart, 

upon  consideration  that  he  lupports  her  and 
the  children  and  absolutely  assigns  to  her  In- 
surance policies  on  his  life,  is  void  as  against 
public  policy,  Bo  that  she  cannot  enforce  the 
assignment  of  the  policies. 

(February  1,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Milwaukee 
County  in  favor  of  plaintiff  in  an  action 
brought  to  establish  title  to  certain  life  in- 
surance policies.    Reversed. 

Statement  by  Bardeen,  J.: 

A  demurrer  to  the  complaint  on  the  ground 
Ihat  the  plaintiff  has  no  legal  capacity  to 
sue,  and  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  was 
overruled.  The  complaint  is  quite  lencrthy, 
and  contains  very  much  irrelevant  and  re- 
dundant matter.  Excluding  the  rubbish, 
the  alleged  cause  of  action  nuiy  be  briefly 
stated  as  follows:  Plaintiff  and  defendant 
are  husband  and  wife,  and  have  three  chil- 
dren under  age.     For  more  than  two  years 

Note. — As  to  validity  of  separation  agree- 
ments between  husband  and  wife,  see  earlier 
cases  in  this  series  as  follows:  Winn  v.  San- 
ford  (Mass.)  1  L.  R.  A.  612,  and  note;  Clark  v. 
Foedick  (N.  Y.)  6  L.  R.  A.  132.  and  note;  Ga- 
lusha  V.  Galusba  (N.  Y.)  6  L.  R.  A.  487,  and 
note;  Blank  v.  Nohl  (Mo.)  18  L.  R.  A.  350 :  and 
Henderson  v.  Henderson  (Or.)  48  L.  R.  A. 
786. 
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prior  to  September,  1897,  defendant  trcatc'l 
the  plaintiff  in  a  cruel  and  inhuman  man- 
ner, and  neglected  to  provide  for  his  family, 
and  plaintiff  had  detennined  to  begin  an 
action  for  divorce.  About  the  1st  of  Sep- 
tember, 1807,  the  plaintiff  and  defendant 
agreed  to  live  separate  and  apart,  and  the 
defendant  thereupon  agreed  to  contribute 
sufficient  money  to  support  his  family,  and 
to  make  an  absolute  and  unconditional  as- 
signment to  plaintiff  of  two  policies  of  in- 
surance on  his  life  in  the  Northwestern 
Mutual  Life  Insurance  Company,  which 
policies  were  clear  of  all  claims  except  a 
loan  of  $835  from  the  company  to  the  de- 
fendant. Defendant  also  agreed  to  pay  the 
premiums  on  said  policies  and  keep  them  in 
force.  Relying  upon  said  agreements, 
plaintiff  refrained  from  commencing  an  ac- 
tion for  divorce.  Hie  policies  of  insurance 
were  held  by  the  company  as  security. 
About  October,  1897,  the  plaintiff  was  in- 
formed by  defendant  and  by  an  agent  of  the 
company  that  assignments  had  been  exe- 
cute. Defendant  failed  to  contribute 
mone^  to  support  his  family  and  pay  the 
premiimis  on  said  policies.  Plaintiff  fear- 
ing that  defendant  would  not  pay  the  inter- 
est on  his  loan,  and  supposing  that  the  as- 
signment to  her  of  said  policies  was  abso- 
lute, in  February,  1899,  raised  the  money 
and  paid  the  loan  to  the  company,  then 
amounting  to  $1,029.93.  The  policies  and 
assignments  were  delivered  to  her,  and  then 
she  learned  that  defendant  had  reserved  the 
power  to  make  choice  of  any  tontine  options 
granted  under  the  conditions  of  said 
policies,  and  personally  to  receive  the  bene- 
fits therefrom,  without  the  consent  of  the 
assignee;  and,  in  case  of  the  latter's  death 
before  said  policies  became  due,  the  pro- 
ceeds were  to  become  payable  to  defendant's 
representatives  or  assigns.  Upon  receiving 
this  information  she  notified  the  company 
of  the  interest  she  claimed  in  the  policies 
under  her  agreement  with  her  husband. 
Thereafter  she  demanded  of  the  defendiant 
that  he  carry  out  his  said  agreement  and 
make  an  absolute  and  unconditional  assign- 
ment of  said  policies,  which  he  has  refused 
to  do.  She  paid  premiums  on  said  policies 
amounting  to  $78.90.  She  brings  this  ac- 
tion against  her  husband  and  the  insurance 
company,  and  asks  that  said  assignments  be 
adjudged  to  be  absolute  and  to  vest  the 
beneficial  interest  in  said  policies  in  her, 
and  that  the  company  be  required  to  pay 
her  all  sums  due  or  to  become  due  to  her. 
The  defendants  have  appealed. 

Messrs.  Turner,  Pease,  Sc  Tnmer,  for 

appellants : 

Voluntary  agreements  for  separation  be- 
tween husband  and  wife  are  void. 

Evans  v.  Evans,  93  Ky.  610,  20  S.  W.  605; 
Rogers  v.  Rogers,  4  Paige,  516,  27  Am.  Dec. 
84;  Morgan  v.  Potter,  17  Hun,  403;  Oood- 
win  V.  Ooodirin,  4  Day,  343 ;  Pillow  v.  Wade, 
31  Ark.  678;  Van  Order  v.  Van  Order,  8 
Hun,  315;  Kelley  v.  Case,  18  Hun,  472; 
Wilson  V.  Wilson,  1  H.  L.  Cas.  538;  Gilbert 
V.  Gilbert,  6  Misc.  556,  26  N.  Y.  Supp.  30; 
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Stcitser  v.  Stciizer,  26  Gratt.  574;  Collins 
y.  Collins,  62  N.  C.  (Phill.  Eq.)  153,  93  Am. 
Dec.  606;  Beach  v.  Beach,  2  Hill,  260,  38 
Am.  Dec.  584;  Buttlar  v.  Buttlar,  57  N»  J. 
£q.  645,  38  Ail.  300,  42  Atl.  755 ;  Miller  v. 
Miller,  1  N.  J.  Eq.  391 ;  AspinioaU  v.  Aspin- 
wall,  49  N.  J.  Eq.  302,  24  Atl.  926;  Rolette 
T.  Rolette,  1  Pinney  (Wis.)  370,  40  Am. 
Dec.  782. 

A  contract  between  husband  and  wife 
f>ending  divorce  proceedings  is  void. 

Speck  V.  Dausnian,  7  Mo.  A  pp.  165;  Wilde 
T.  Wilde,  37  Neb.  891,  56  N.  W.  724;  Belden 
V.  Munger,  6  Minn.  211,  Gil.  169,  80  Am. 
Dec.  407;  Muckenhurg  v.  Holler,  29  Ind. 
139,  92  Am.  Dec.  345. 

A  mutual  agreement  between  husband  and 
•^fe  as  to  their  property,  by  which  each  re- 
leases everything  to  the  other,  is  void. 

Leach  v.  Leach.  65  Wis.  284,  26  N.  W. 
754 ;  Wilher  v.  Wilber,  52  Wis.  298,  9  N.  W. 
163;  Le  Saulnicr  v.  Krueger,  85  Wis.  214, 
54  N.  W.  774;  Munger  v.  Perkins,  62  Wis. 
^04,  22  N.  W.  511;  Elmendorf  v.  Lookwood, 
57  N.  Y.  322 ;  Morton  v.  Vohle,  57  111.  176, 
11  Am.  Rep.  7 ;  Moore  v.  tfev)  York,  8  N.  Y. 
110,  59  Am.  Dec.  473. 

Marriage  is  more  than  a  mere  civil  con- 
Iract;  it  is  a  matter  of  state  concern;  and, 
when  the  relation  is  created,  it  cannot  be 
-dissolved  by  agreement  of  parties. 

Beach,  Modern  Law  of  Contracts,  1544; 
Whitney  v.  Whitney,  15  Misc.  72,  36  N.  Y. 
€upp.  891;  Hungerford  v.  Hungerford,  16 
App.  Div.  614,  44  N.  Y.  Supp.  975;  Poillon 
V.  Poillon,  29  Misc.  666,  61  N.  Y.  Supp.  582; 
Simpson  v.  Simpson.  4  Dana,  140;  Stokes 
V.  Anderson,  118  Ind.  533,  4  L.  R.  A.  313, 
•21  N.  E.  331;  Evcrhart  v.  Puckett,  73  Ind. 
409;  Henderson  v.  Henderson,  37  Or.  141, 
48  L.  R.  A.  766,  00  Pac.  597,  61  Pac.  136; 
Friedman  v.  Bierman,  43  Hun,  387. 

Nothing  in  our  statutes  will  permit  a 
husband  and  wife  to  make  a  valid  contract 
of  separation,  unless  such  a  contract  con- 
tains certain  elements  which  are  entirely 
lacking  in  the  case  at  bar. 

Helm^  V.  Franciscus,  2  Bland,  Ch.  544, 
20  Am.  Dec.  402;  Smitzer  v.  Swttzer.  20 
•Gratt.  574;  Jenne  v.  Marble,  37  Mich.  319; 
Poillon  v.  Poillon,  49  App.  Div.  341,  63  N. 
Y.  Supp.  301;  Wilson  v.  Wilson,  1  H.  L. 
Cas.  538. 

There  is  a  lack  of  consideration  in  that 
the  contract  ( 1 )  does  not  release  the  wife's 
inchoate  right  of  dower  and  distribution; 
( 2 )  there  is  no  indemnity  by  either  husband 
or  wife  to  release  each  other  from  any  ob- 
ligation. 

Sivitzer  v.  Swttzer,  26  Gratt.  574;  Par- 
Jiam  V.  Parham,  6  Humph.  296;  Dillingcr*s 
Appeal,  35  Pa.  301;  Cropscy  v.  McKinney, 
30  Barb.  47;  Poillon  v.  Poillon,  29  Misc. 
•666,  61  N.  Y.  Supp.  582;  Chreenleaf  v.  Blake- 
man,  25  Misc.  504,  56  N.  Y.  Supp.  76; 
Daniels  v.  Benedict,  38  C.  C.  A.  592,  97  Fed. 
367;  Bowers  v.  Hutchinson,  67  Ark.  15,  53 
€.  W.  399;  Foster  v.  Foster,  5  Hun,  557; 
Mahon  v.  Smith,  60  How.  Pr.  385;  M'Ken- 
nan  ▼.  Phillips,  6  Whart.  571,  37  Am.  Dec. 
438;  Marlow  v.  Marloto,  77  111.  633;  Reed 
53  L.  R.  A. 


V.  Cannon,  3  Daly,  416;  Walker  v.  Walker, 
9  Wall.  743,  sub  nom.  Walker  v.  Beal,  19  L. 
ed.  814;  Fox  v.  Davis,  113  Mass.  255,  18 
Am.  Rep.  476;  Griffin  v.  Banks,  37  N.  Y. 
621 ;  Carson  v.  Murray,  3  Paige,  483 ;  Beyer 
v.  Burger,  Hoflfm.  Ch.  1. 

Courts  of  equity  will  not  enforce  mere 
voluntary  agreements  unsupported  by  any 
consideration,  either  in  favor  of  the  wife 
against  the  husband,  or  in  his  favor  against 
the  wife. 

Reade  v.  Livingston,  3  Johns.  Ch.  481,  8 
Am.  Dec.  520;  2  Story,  Eq.  980-1337; 
Houghton  v.  Milhum,  54  Wis.  554,  11  N. 
W.  517,  12  N.  W.  23;  Lippy  v.  Masonhei- 
mer,  9  Md.  310;  Galusha  v.  Oalusha,  138  N. 
Y.  272,  33  N.  E.  1062 ;  Wilson  v.  Wilson,  1 
H.  L.  Cas.  538 ;  Head  v.  Head,  3  Atk.  547 ; 
Seeling  v.  Crawlry,  2  Vem.  386;  Angier  v. 
Angier,  Gilb.  Eq.  Rep.  152;  Won  all  v. 
Jacob,  3  Meriv.  268;  Stephens  v.  Olive,  2 
Bro.  Ch.  90;  Hobbs  v.  Hull,  I  Cox,  Ch.  Cas. 
445;  More  v.  Freeman,  Bunbury,  205;  Bate- 
man  v.  Ross,  1  Dow,  P.  C.  235;  Ros  v.  Wil- 
loughby,  10  Price,  2;  Nvnn  v.  Wilsmore,  8 
T.  R.  621 ;  Elworthy  v.  Bird,  2  Sim.  &  Stu. 
372;  Logan  v.  Birkett,  1  Myl.  &  K.  220; 
Clough  v.  Lambert,  10  Sim.  174;  Wellesley 
V.  Wellesley,  10  Sim.  256;  Frampton  v. 
Frampton,  4  Beav.  287;  Jones  v.  Waite,  9 
Clark  &  F.  101. 

The  contract  is  void  because  the  husband 
contracted  to  do  something  which  in  law 
he  was  bound  to  do. 

Merrill  v.  Peaslee,  146  Mass.  460,  16  N. 
E.  271;  Fuller  v.  Lumbcrt,  78  Me.  325,  5 
Atl.  183;  Simpson  v.  Simpson,  4  Dana,  140; 
Miller  v.  Miller,  78  Iowa,  177,  35  N.  W.  464, 
42  N.  W.  641 ;  Copcland  v.  Boae,  9  Baxt. 
223,  40  Am.  Rep.  89. 

The  contract  before  the  court  is  not  an 
agreement  complete,  an  executed  contract, 
but  an  executory  contract,  and  will  not  be 
upheld  by  the  courts. 

Whitney  v.  Whitney,  16  Misc.  72,  36  N. 
Y.  Supp.  891;  Poillon  v.  Poillon,  29  Misc. 
666,  61  N.  Y.  Supp.  582 ;  Rolette  v.  Rolette, 
1  Pinney  (Wis.)  370,  40  Am.  Dec.  782; 
Houghton  v.  Milbum,  54  Wis.  554,  11  N. 
W.  517,  12  N.  W.  23:  Wilson  v.  Wilson.  1 
H.  L.  Cas.  538 ;  Hughes  v.  Cuming,  36  App. 
Div.  302,  55  N.  Y.  Supp.  256;  Hungerford  v. 
Hungerford,  16  App.  Div.  612,  44  N.  Y. 
Supp.  973;  1  Bishop,  Marr.  k  Div.  619,  }$ 
635-637;  Tallinger  v.  Mandeville,  48  Hun, 
152,  Affirmed  in  113  N.  Y.  427,  21  N.  E.  125; 
Gilbert  v.  Gilbert,  6  Misc.  555,  26  N.  Y. 
Supp.  30;  Pettit  v.  Pettit,  107  N.  Y.  677, 
14  N.  E.  500;  Galusha  v.  Oalusha,  116  N. 
Y.  635,  6  L.  R.  A.  487,  22  N.  E.  1114;  Hen- 
derson V.  Henderson,  37  Or.  141,  48  L.  R.  A. 
766,  60  Pac.  597,  61  Pac.  136  i  Roll  v.  Roll, 
51  Minn.  353,  53  N.  W.  710. 

This  contract  is  void  under  §  2321,  it  be- 
ing an  oral  agreement,  which  should  have 
been  in  writing. 

Rogers  v.  Rogers,  4  Paige,  516,  27  Am. 
Dec.  84;  Beach,  Modern  I^aw  of  Contracts, 
901. 

Messrs.  Bloodgood,  Kemper,  A 
Bloodsood  for  respondent. 
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Bardeen,  J.,  delivered  the  opinion  of  the 
court  : 

.  Counsel  for  the  respondent  have  relieved 
us  of  any  doubt  as  to  the  ultimate  pur- 
pose of  this  action.  In  their  brief  they 
say:  "This  is  an  action  to  reform  a  con- 
tract already  made  so  that  it  will  express 
the  true  meaning  and  intent  of  the  parties, 
which,  by  mistake  and  inadvertence,  it 
failed  to  do."  The  contract  set  out  in  the 
complaint  is  an  oral  one  between  wife  and 
husband,  to  live  separate  and  apart.  The 
wife  agrees  to  nothing  beyond  the  mere  fact 
of  separation.  As  a  part  of  said  agreement, 
the  husband  agrees  to  contribute  money  for 
the  support  of  his  wife  and  children.  This 
he  was  legally  bound  to  do  without  any 
agreement.  Another  part  of  the  husband's 
agreement  was  to  make  an  absolute  and  un- 
conditional assignment  of  certain  insurance 
policies  on  his  life.  This,  it  appears,  he 
has  failed  to  do,  and  it  is  this  part  of  the 
agreement  which  is  sought  to  be  enforced  in 
this  action.  Although  not  distinctly  so  al- 
leged, the  plain  inference  is  that  the  parties 
were  then  living  together  as  man  and  wife. 
The  question  is  fairly  presented  for  the  first 
time  in  this  court  whether,  under  the  cir- 
cumstances stated,  an  oral  contract  between 
husband  and  wife,  -without  the  intervention 
of  a  trustee,  to  separate  and  live  apart,  will 
be  enforced.  An  attempt  is  made  to  sepa- 
rate the  agreement  to  assign  the  insurance 
policies  from  the  other  branches  of  the  con- 
tract; the  theory  being  that  because  Rev. 
Stat.  1898,  §  2347,  permits  a  husband  to  as- 
sign a  policy  of  insurance  to  his  wife,  the 
imperfect  execution  of  such  assignment  may 
be  enforced  in  a  suit  by  the  wife.  This 
statute,  however,  has  no  application  to  the 
question.  We  must  go  back  to  the  original 
contract.  On  the  one  side,  the  wife's  only 
agreement  is  to  separate  and  live  apart  from 
her  husband.  In  consideration  thereof  the 
husband  agrees  to  contribute  to  her  support 
and  the  support  of  their  children,  and  to  as- 
sign the  insurance  policies  by  an  absolute 
assignment.  He  fails  to  carry  out  this 
agreement.  Will  it  be  enforced?  In  op- 
position to  its  enforcement  it  is  said  that 
it  is  without  consideration  and  is  void  as 
against  public  policy.  No  similar  question 
has  been  decisively  considered  by  this  court. 
The  nearest  approach  to  it  is  the  case  of 
Rolette  V.  Rolette,  1  Pinney  (Wis.)  370, 
40  Am.  Dec.  782^  which  was  an  action 
brought  by  the  husband  against  his  wife 
and  the  trustee  mutually  chosen,  to  set 
aside  the  deed  of  separation,  and  a  bond  and 
mortgage  to  secure  it  given  by  the  husband 
to  the  trustee.  The  latter  contained  pro- 
visions requiring  the  husband  to  pay  the 
wife  an  annuity  quarterly.  The  husband 
claimed  that  the  deed,  bond,  and  mortgage 
were  without  any  sufficient  consideration, 
and  were  void  as  being  contrary  to  the  pol- 
icy of  the  law  in  relation  to  marriage,  and 
against  the  interest,  order,  and  happiness  of 
society.  The  complaint  showed  that  the 
parties  had  been  living  apart  for  some  time 
when  the  deed  and  other  papers  were  exe- 
cuted. In  discussing  the  situation  the  court 
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used  the  following  language:  "The  deed 
herein  set  forth  is  not  a  deed  for  the  sepa- 
ration of  the  plaintiff  and  his  wife,  and 
wkich,  as  such,  would  have  been  obnoxious 
to  many  of  the  authorities  cited  by  the- 
counsel  for  the  complainant,  but  is  a  deed 
for  the  separate  maintenance  of  the  wife, 
made  and  entered  into  many  years  after  the 
separation  had  taken  place."  The  ulti- 
mate conclusion  was  that  deeds  of  this- 
kind  were  allowable,  and  would  be  sustained 
by  the  court.  This  decision  simply  goes  to- 
the  extent  of  holding  tliat  after  a  separa- 
tion has  taken  place  the  court  will  uphold 
a  written  agreement  of  separation,  and  for 
the  wife's  support,  when  made  through  the 
intervention  of  a  trustee. 

When  we  come  to  consider  the  literature 
on  this  subject  and  review  the  multitude 
of  cases  in  which  it  has  been  considered,  we 
are  struck  at  once  with  the  lack  of  harmony 
of  opinion,  and  with  the  diversity  of  deci- 
sions. This  may  be  accounted  for  in  a 
measure  bv  the  want  of  unifonnitv  in  the 
laws  regulating  the  marriage  status.  In 
England  the  unwrittAi  law  did  not  permit 
the  courts  to  dissolve  a  marriage  or  separata 
the  parties  on  their  consent,  or  by  confes- 
sion of  one  of  them.  An  act  of  Parliament 
carefully  pointed  out  for  what  causes  .sepa- 
rations might  judicially  be  permitted.  Yet,, 
by  what  Mr.  Bishop  terms  as  "one  of  the 
most  marvelous  judicial  somersaults  ever 
witnessed  in  any  country,"  the  English 
courts  now  permit  the  parties  to  mutually 
agree  to  a  separation  either  identical  with 
or  differing  from  the  judicial  one,  as  they 
may  prefer,  proceeding  on  a  cause  which  the 
law  allows  or  forbids,  or  on  no  cause,  and 
will  enforce  specific  performance.  1  Bishop, 
Marr.  &  Div.  §|  1263,  1264.  The  binding 
nature  of  this  sort  of  bargain  seems  to  have 
been  placed  upon  the  ground  that  the  law 
gave  the  wife  the  power  to  bring,  to  defend, 
and  to  settle  divorce  suits,  and  therefore 
she  can  make  an  agreement  whereby  such  a 
suit  is  avoided,  "niis  seems  to  be  in  utter 
defiance  of  the  law  which  has  existed  from 
the  earliest  times,  forbidding  the  courts 
from  upholding  or  sanctioning  separation, 
in  pais  or  in  court,  except  upon  proof  of 
grounds  legally  defined  and  declared  siifii- 
cient.  This  change  of  law  is  justified  upon 
the  ground  that  public  opinion  had  changed 
as  to  the  question  of  public  policy  involved, 
and  which  was  by  the  judges  considered  a 
sufficient  justification  for  them  to  change 
the  law.  Beaant  v.  Wood,  L.  R.  12  Ch.  Div. 
605-620.  In  this  country  such  a  complete 
overturning  of  settled  rules  (jan  never  be 
justified,  except  in  obedience  to  legislative 
enactment.  Our  ideas  of  "public  policy *'^ 
are  such  as  may  be  gathered  from  the  Con- 
stitution and  the  laws,  and  the  course  of  ad- 
ministration and  decision.  When  the  will 
of  the  people  has  become  cr^'^stallized  into- 
legislative  enactment,  and  a  given  subject 
has  been  surrounded  by  regulations,  limita- 
tions, and  restrictions,  tlie  courts  are  bound 
to  consider  them  as  indicating  a  definite 
policy,  and  to  yield  obedience  thereto.  In 
the  practical  administration  of  justice  the 
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•expressed  -will  of  the  people  overrides  and 
-controls  the  individual  opinions  of  judges, 
4ind  finds  expression  in  decisions  in  har- 
mony therewith.  Any  other  course  would 
be  revolutionaiy  and  in  opposition  to  the 
spirit  of  our  form  of  government.  In  the 
•difTcrent  states  the  laws  regulating  the 
inarriagc  status  are  so  diverse  that,  before 
giving  credit  or  weight  to  a  judicial  deci- 
sion thereunder,  it  becomes  quite  essential 
to  ascertain  the  legislative  policy  which 
finds  expression  in  the  laws  enacted.  Hence 
Ihe  citation  of  decisions  from  another  state 
is  of  no  helpful  value  unless  it  can  be  said 
that  its  legal  policy  is  in  harmony  with 
•our  own.  In  England  in  former  times,  and 
in  most  of  the  states,  as  well  as  our  ovm, 
the  doctrine  is  recognized  that  there  are  al- 
ways three  parties  to  a  marriage  contract, — 
the  husband,  the  wife,  and  the  state.  The 
reason  is  that  the  state  has  a  special  interest 
in  each  individual  marriage,  and  permits 
its  dissolution  only  in  those  circumstances 
and  cases  wherein  it  deems  the  public  inter- 
«est  will  not  be  thereby  impaired.  1  Bishop, 
Marr.  &  Div.  S  72.  By  reason  of  this  spe- 
■cial  interest,  stringent  laws  have  been  en- 
acted, prescribing  the  terms  and  conditions 
upon  which  a  marriage  may  be  consum- 
mated, and  regulating  with  equal  strictness 
the  means  and  grounds  of  its  dissolution. 
Prima  facie,  therefore,  each  particular  mar- 
riage is  beneficial  to  the  public,  each  di- 
vorce prejudicial.  From  this  arises  the 
Tule  of  law  that  agreements  promotive  of 
marriage  are  valid,  and  those  in  aid  of  scpar 
ration  and  divorce  are  void.  There  can 
never  be  a  divorce  by  agreement  or  consent 
•of  parties.  Without  dissent,  the  courts 
unite  in  condemning  all  applications  for  a 
dissolution  of  a  marriage  where  there  is  a 
suggestion  of  collusion.  In  harmony  with 
the  idea  that  circumstances  might  arise 
during  cohabitation  rendering  it  unlit  or  im- 
possible for  the  parties  to  continue  together 
in  the  close  relation  of  man  and  wife,  the 
legislature  has  seen  fit  to  mention  certain 
grounds  upon  which  a  separation  from  bed 
and  board  may  be  adjudged.  With  the 
wisdom  of  this  legislation  we  are  not  con- 
cerned. We  must  accept  it  as  the  will  of  the 
people,  and  administer  it  according  to  its 
spirit  and  letter.  The  fact  that  such  legis- 
lation is  to  be  found  on  our  statute  books 
18  a  strong  reason  for  saying  that  it  was  the 
legislative  purpose  that  only  such  separa- 
tion shall  be  recognized  as  has  received 
judicial  sanction.  It  being  universally  con- 
<;eded  that  an  absolute  divorce  will  not  be 
granted  upon  consent  or  agreement  of  the 
parties,  there  would  seem  to  be  equally  as 
strong  reason  for  holding  that  an  agiee- 
ment  for  separation,  which  is  the  equivalent 
of  a  limited  divorce,  should  not  be  recog- 
nized. In  other  words,  it  is  for  the  courts, 
And  not  the  parties,  to  determine  whether 
proper  grounds  for  a  separation  exist  or 
not.  To  uphold  such  agreements  substi- 
tutes the  will  of  the  parties  for  the  judg- 
ment of  the  judicial  tribunal  established 
l>y  law  to  decide  such  questions.  We  need 
not  turn  to  other  states  for  precedents.  The 
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question  turns  upon  the  legal  policy  of  this 
state,  as  evidenced  by  legislative  enact- 
ments. An  agreement  for  voluntary  sepa- 
ration is  distinctly  against  such  policy, 
and  for  that  reason  must  be  held  to  be  ab- 
solutely void.  The  agreement  in  question 
was  oral,  and  but  partially  executed.  The 
usual  form  of  such  bargains  is  by  a  deed  be- 
tween the  husband,  the  wife,  and  a  third  per- 
son, acting  as  her  trustee.  1  Bishop,  Marr. 
&.  Div.  §  1286.  We  need  not  inquire  whether 
under  our  statute  the  intervention  of  a 
trustee  is  necessai-y  or  not.  Admitting,  as 
has  been  held  in  some  jurisdictions  {Dutton 
V.  DuttoHf  30  Ind.  452),  that  a  parol  agree- 
ment fully  executed  would  be  recognized  in 
equity,  still  that  rule  does  not  apply  here. 
This  action  is  to  enforce  the  specific  per- 
formance of  a  portion  of  the  original  agree- 
ment,— an  agreement  having  no  considera- 
tion, so  far  as  the  husband  is  concerned,  fur- 
ther than  a  present  covenant  on  the  part 
of  the  wife  to  separate.  Such  an  agree- 
ment, we  must  hold,  is  contrary  to  the  legal 
policy  of  this  state,  and  will  not  be  enforced. 
It  implied  a  direct  renunciation  of  stipu- 
lated duties, — a  dereliction  of  those  mutual 
offices  which  the  parties  are  not  at  liberty 
to  desert  by  agreement  between  themselves. 
It  substituted  the  will  of  the  parties  for  the 
judgment  of  the  court,  and  involved  the  as- 
sumption of  a  false  character  in  both  par- 
ties, contrary  to  the  marriage  contract  and 
subversive  of  the  interests  of  society.  The 
reason  given  by  the  chancellor  in  Rogers  v. 
Rogers,  4  Paige,  616,  27  Am.  Dec.  84*  meets 
our  approval,  \fhen  applied  to  the  case  be- 
fore us.  When  an  agreement  has  been  made 
after  separation  in  such  a  way  that  it  may 
be  enforced,  as 'in  the  Rolette  Case,  the  law 
tolerates  it,  but  will  not  regard  it  with 
favor. 

The  assertion  that  this  is  a  suit  regard- 
ing the  separate  property  of  the  wife  can- 
not be  recognized.  It  affirmatively  appears 
in  the  complaint  that  she  had  no  property, 
but  was  dependent  upon  her  own  exertions 
and  the  help  of  relations.  It  is  to  make 
these  insurance  policies  a  part  of  her  sep- 
arate property  that  this  suit  is  brought.  To 
do  so  she  must  revert  to  the  original  con- 
tract, which,  as  we  have  seen,  has  no  bind- 
ing force. 

The  order  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  sustain  the  demurrer,  and  for  further  pro- 
ceedings according  to  law. 


Frank  J.   ALBRECHT,   Respt., 

V. 

CHICAGO    A     NORTHWESTERN    RAIL- 
WAY  COMPANY,  Appt, 

(108  Wig.  530.) 

A  locoiuotlve  flrenifliii  vrlao,  after  eom- 

Note. — As  to  rights  of  servant  who  continues 
work  on  faith  of  master's  promise  to  remove  a 
specific  cause  of  danger,  see  Illinois  Steel  Co.  T. 
Mann  (III.)  40  L.  B.  A.  781,  and  note. 


654 


WiflCONBIN  SUFBKMB  COUBT. 


Jan., 


plalnlnir  of  the  absenee  of  a  slaleld  on 
the  irlass  indicating  the  oil  supply  for  the 
cylinder,  the  presence  of  which  is  necessary 
for  his  safety,  and  receiving  the  engineer's 
promise  to  fix  it,  leaves  the  terminal  station 
where  the  shield  can  be  procured,  and  pro- 
ceeds on  a  trip,  Icnowlng  that  the  promise  has 
not  been  and  cannot  be  fulfilled  until  the  re- 
turn, assumes  the  risk  of  injury  from  its  ab- 
sence. 

(January  8,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Milwaukee 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  neg- 
ligence for  which  defendant  was  responsi- 
ble.   Reversed. 

Statement  by  MariHally  J.: 

Action  for  personal  injuries.  The  wrong 
complained  of  was  negligence  of  the  de- 
fendant in  failing  to  furnish  plaintiff  a  rea- 
sonably safe  place  to  work.  Plaintiff  was 
a  locomotive  fireman.  The  defect  in  his 
working  place  was  absence  of  a  metallic 
shield  commonly  placed  in  front  of  the  in- 
dicator glass  on  the  appliance  for  supplying 
the  steam  cylinders  of  the  engine  with  oil. 
The  appliance  was  located  conspicuously  in 
the  engine  cab  so  that  the  occupants  thereof 
could  see  by  observation,  at  any  time  when 
the  indicator  glass  was  exposed  to  view, 
whether  it  was  supplied  with  oil  and  wheth- 
er oil  was  regularly  and  properly  flowing 
from  the  magazine  to  the  steam  cylinders. 
The  mechanism  of  the  appliance,  the  con- 
nections between  it  and  the  steam  boiler, 
its  location  and  operation,  so  far  as  relates 
to  this  case,  were  substantially  as  follows: 
There  was  a  cylinder  about  5  inches  in  di- 
ameter and  6  inches  high,  on  top  of  which 
was  a  small  expansion  chamber  about  11 
inches  high,  with  a  connection  between  the 
two.  In  the  bottom  of  the  cylinder  was  a 
connection  about  2  inches  in  length  fur- 
nished with  a  stopcock,  so  that  when  the 
device,  by  means  of  such  connection,  was 
attached  to  the  boiler,  steam  could  be  made 
to  pass  through  such  connection  to  the  cyl- 
inder or  not,  it  being  governed  by  the  stop- 
cock. The  passage  of  steam  into  the  cylin- 
der was  necessary  to  the  operation  of  the 
device.  The  steam  created  a  pressure  there- 
in equal  to  the  pressure  in  the  boiler.  In 
front  of  the  cylinde?  near  the  top  was  an 
aperture  for  chargit.^  such  cylinder  with 
oil,  the  aperture  being  closed  by  a  plug.  At 
the  sides  of  the  cylinder  were  two  glass 
tubes,  each  about  %  inch  in  diameter  and 
1^2  inches  long,  connected  with  the  cylin- 
der substantially  in  the  manner  water  in- 
dicator glasses  are  connected  with  a  steam 
boiler.  Such  glass  tubes  were  protected 
from  being  broken  by  force  from  without, 
and  in  case  of  their  being  broken  by  force 
from  within,  the  flying  of  glass  and  other 
substances  imperiling  the  personal  safety 
of  the  occupants  of  the  cab  wka  prevented, 
by  shields,  completely  encircling  them,  con- 
sisting of  metallic  strips  about  %  of  an 
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inch   wide,    placed    about    %    of   an   inch* 
apart  and  y^  inch  from  the  glass^    Wheat 
the   device    was    in    operation    oil   passed 
from  the  cylinder  or  oil  magazine  through 
the  side  indicator  glasses  in  drops  in  reacli- 
ing  the  steam  cylinders.     By  observing  the- 
side  glasses  one  could  readily  see  whether 
the  device  was  operating  properly.   In  front 
'  of  the  oil  magazine  was  located  a  glass  tube- 
about  4  inches  long  and  ^^  inch  in  diameter^ 
attached  to  and  connected  with  the  cylinder 
in  the  same  manner  as  a  steam  boiler  indi- 
cator glass,  its  purpose  being  to  enable  ani 
obser^'er  to  see   whether  the  cylinder   was- 
supplied  with  oil  and  the  amount  thereof^ 
as    before    stated.     There    was    commonly 
placed  in  front  of  the  glass  a  metallic  plate* 
held  in  place  by  slots  into  which  the  ends 
were  inserted,  the  plate  being  bent  so  that 
when  in    position    w^ith    the    concave  side- 
towards  the  glass  it  would  pass  in  front 
thereof  about  one-half  way  around  on  each 
side  and  be  about  i,^  of  an  inch  from  the- 
glass.     The   purpose  of  the  shield   was  to 
protect  the  glass  from  force  from  without, 
and,  in  case  of  its  bursting  from  any  cause^ 
to  prevent  pieces  thereof  or  otlier  substan- 
ces thereby    released    from    imperiling  the 
personal  safety  of  the  occupants  of  the  cab. 
There  was  no  ^vay  of  observing  the  glass,, 
to  determine  whether  the  device  was  sup- 
plied with  oil,  without  removing  the  shield 
by  the  hand.     A  simple  movement  only  was- 
necessary    for    that    purpose.     It  required" 
but  an  instant  to  remove  the  shield  and  re- 
place it  after  taking  an  observation.     The 
entire  length  of  the  device  was  about   I4f 
inches.     It  was  attached  to  the  boiler   at 
the  top  and  just  in  front  of  the  cylinder 
head,  the  point  of  attachment  being  about 
1  foot  above  the  head  of  a  person  of  plain- 
tiff's height  as  he  stood  upright  on  the  cal> 
floor. 

On  the  occasion  of  plaintiff's  injury  there* 
was  no  shield  on  the  large  indicator  glass^ 
The  glass  was  well  recognized  as  a  part 
liable  to  break  at  any  time,  and  liable  to^ 
stand  use  for  a  long  period  of  time  without 
breaking,  though  the  probability  of  its- 
breaking  with  dangerous  consequences  to  the 
occupants  of  the  cab  in  case  of  a  shield  not 
being  in  place  was  such  that  such  a  protec- 
tion was  recognized  as  required  by  reason- 
able prudence.  Plaintiff  was  fully  ac- 
quainted wiih  the  dangers  mentioned.  Hi» 
knowledge  in  that  regard  was  exceptionally 
great.  He  had  had  some  eight  years'  ex- 
perience as  fireman  before  receiving  his  in- 
jury, during  which  time  he  had  known  of 
several  explosions  of  lubricator  glasses,  oi> 
one  of  which  occasions  he  received  a  per- 
sonal injury.  The  stock  of  shields  to  draw 
from  in  case  of  need  was  usually  kept  in* 
the  storeroom  at  the  roundhouse,  and  the 
only  way  the  engineer  had  of  getting  one 
was  by  a  written  requisition.  The  course 
of  business  in  handling  a  locomotive  wa» 
for  the  engineer  in  charge  to  turn  it  over 
to  the  roundhouse  foreman  at  the  end  of 
his  trip  with  a  report  of  its  condition,  an4 
for  Bucli  \>reman  to  turn  it  over  to  the  en- 
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gineer  ne^  in  order  to  take  it  out  in  prop- 
er condition  for  service.  On  the  occasion 
material  to  this  case  the  locomotive  was 
taken  out  with  plaintiff  as  the  fireman. 
There  was  no  shield  on  the  indicator  glass, 
and  had  not  been  for  several  days.  He 
knew  about  5  o'clock  in  the  afternoon  that 
he  was  going  on  the  trip,  and  the  locomo- 
tive to  be  used,  being  informed  thereof  by 
the  roundhouse  foreman.  He  had  never  be- 
fore made  a  trip  on  that  particular  engine. 
He  saw  it  at  the  time  of  receiving  notice 
from  the  roundhouse  foreman  as  aforesaid, 
and  performed  some  duties  in  and  around 
the  same  in  respect  to  putting  it  in  order 
for  the  trip,  such  as  filling  the  lamps  and 
looking  after  the  supply  of  oil.  About  7:15 
p.  M.  he  boarded  the  engine  and  found  the 
engineer  there.  He  filled  the  pump  lubrica- 
tor and  did  his  duties  in  respect  to  making 
ready  for  the  trip.  About  8  o'clock,  as  the 
engine  was  backed  out  of  the  roundhouse, 
plaintiff  observed  that  the  front  indicator 
shield,  before  mentioned,  was  not  in  place, 
and  informed  the  engineer  of  that  fact.  Im- 
mediately thereafter  the  plaintiff  looked  in 
his  seat  box  to  find  a  shield,  and  failing  in 
that  he  remarked  to  the  engineer,  "You 
must  get  a  shield  for  this  lubricator,"  to 
which  the  engineer  replied,  "All  right,  I 
will  get  one."  By  reason  of  some  delay  in 
the  railway  service  the  engine  did  not  pro- 
ceed on  its  trip  till  about  two  hours  after 
the  conversation  related  occurred,  during 
which  time  plaintiff  was  in  and  out  of  the 
cab  and  performed  his  duties  in  keeping  up 
the  fire  and  keeping  the  engine  ready  to 
start  as  soon  as  orders  were  received  to  do 
so.  The  engineer,  in  thef  meantimei,  was 
out  of  the  cab  some,  his  whereabouts  not 
being  all  of  the  time  known  to  plaintiff. 
The  engine  during  all  of  the  time  was  lo- 
cated a  considerable  distance  from  the 
roundhouse,  and  the  engineer  had  little  op- 
portunity to  obtain  a  shield  without  his 
movements  in  that  regard  being  brought  to 
plaintiff's  attention.  Plaintiff  testified 
that  after  the  conversation  with  the  engi- 
neer he  paid  no  further  attention  to  wheth- 
er the  promise  to  obtain  a  shield  was  kept 
or  whether  there  was  a  shield  on  the  indi- 
cator glass.  There  was  evidence  to  the  ef- 
fect that  the  engineer  had  no  authority  to 
hire  or  discharge  his  fireman.  There  was 
no  evidence  as  to  the  duty  being  intrusted 
to  the  engineer  to  see  that  the  shield  was 
kept  on  the  lubricator  glass.  Plaintiff  had 
proceeded  on  his  trip  about  50  miles,  and 
arrived  at  Kewaskum  station  before  the  in- 
jury occurred.  At  such  station,  while  wait- 
ing for  a  train  to  pass,  about  1  o'clock  A. 
M.,  plaintiff  was  standing  beside  his  seat 
box  eating  his  lunch,  when  the  lubricator 
glass  burst  and  flying  pieces  of  glass  struck 
him  in  the  face  causing  him  to  involunta- 
rily move  backward  and  fall  out  of  the  cab 
to  the  ground,  striking  on  his  back,  there- 
by receiving  severe  injuries.  Plaintiff  ad* 
mitted  on  the  trial  that  he  had  previously 
testified  under  oath  that  he  knew  all  the 
time  the  condition  of  the  lubricator,  and 
that  such  testimony  was  true.  There  was 
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also  evidence  tending  to  establish  or  estab- 
lishing what  has  been  related,  and  there 
was  other  evidence  upon  which  it  waa 
claimed  by  plaintiff's  counsel  that  the  fail- 
ure to  have  the  shield  on  the  lubricator 
glass  rendered  plaintiff's  position  in  the  cab- 
unreasonably  dangerous;  that  he  submitted 
to  such  danger  relying  on  the  promise  of 
the  engineer,  made  at  the  time  the  engine 
left  the  roundhouse,  to  supply  a  shield  for 
the  glass;  and  that  up  to  the  time  of  the- 
accident  he  was  ignorant  of  the  engineer's- 
failure  to  keep  sucn  promise. 

At  the  close  of  the  evidence  counsel  moved 
the  court  for  the  direction  of  a  verdict, 
which  motion  was  denied.  The  case  was 
then,  under  instinictions  from  the  court, 
submitted  to  the  jury  for  a  special  verdict, 
with  substantially  the  following  result: 

(1)  Plaintiff  was  injured  by  an  explosion 
of  the  lubricator  on  defendant's  engine  De- 
cember 24,  1897. 

(2)  The  glass  was  not  protected  by  su 
shield  at  the  time  of  the  accident. 

(3)  The  defendant  was  guilty  of  a  want 
of  ordinary  care  in  omitting  to  have  the- 
shield  in  place. 

(4)  When  plaintiff  left  the  roundhouse  he 
informed  the  engineer  of  the  absence  of  the- 
shield. 

(5)  Thereupon  the  engineer  promised  to< 
procure  a  shie)d. 

(6)  Such  promise  was  not  performed. 

(7)  Plaintiff  did  not  know  when  he  start- 
ed on  his  trip  that  no  shield  had  been 
placed  on  the  lubricator. 

(9)  He  continued  his  work  relying  on 
the  engineer's  promise. 

(10)  Hie  continuance,  relying  upon  the. 
engineer's   promise,   was   not   for   a   longer 
time    than    an    ordinarily  prudent  person 
would  expect  the  engineer  would  need  to- 
keep  his  promise  in. 

(11)  The  danger  to  be  apprehended  from- 
the  absence  of  the  shield  was  not  so  ob- 
vious, great,  immediate,  and  constant  that 
a  person  of  ordinary  care,  under  the  circum- 
stances, would  not  have  subjected  himself  to- 
it. 

(13)  A  person  of  ordinary  care,  possess- 
ing the  knowledge  of  plaintiff  of  the  danger 
to  be  apprehended  from  an  unprotected  lu- 
bricator glass,  would  have  remained  on  the- 
engine  under  the  circumstances. 

(14)  Plaintiff's  liver  was  displaced  as- 
a  natural  and  direct  result  of  the  accident. 

(15)  Plaintiff  is  suffering  from  a  spinal- 
cord  injury  as  a  direct  result  of  the  acci- 
dent. 

(16)  The  absence  of  a  shield  upon  the  lu- 
bricator glass  was  the  proximate  cause  of 
plaintiff's  injury. 

(17)  Plaintiff's  damages  are  measured  by- 
$8,000. 

Judgment  was  rendered  in  plaintiff's  fa- 
vor in  accordance  with  the  verdict,  excep- 
tions being  saved  to  rulings  on  evidence  and 
other  rulings  upon  which  the  errors  as- 
signed on  til  is  appeal  and  discussed  in  the* 
opinion  are  based. 
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Mr.  Edward  M.  Hyxer,  for  appellant: 

The  clas3  of  cases  to  which  liability  at- 
taches upon  failure  to  fulfil  a  promise  to 
repair  defects  seems  to  be  those  in  which 
the  servant  through  inexperience  is  not  fully 
aware  of  the  danger,  or  its  imminence  or 
extent,  and  is  therefore  justified  in  relying 
upon  the  promise  of  the  master. 

The  class  to  which  liability  does  not  at- 
tach seems  to  be  made  up  of  those  cases 
where  the  servant,  with  ample  experience, 
knowledge  of  the  machinery,  full  knowledge 
of  the  danger,  the  extent  of  it,  and  the  im- 
minence of  it,  continues  to  operate  the  dan- 
gerous machinery,  expecting  to  so  operate 
it  for  some  length  of  time,  after  a  promise 
of  the  master  to  repair. 

The  case  at  bar  falls  within  the  second 
class  here  alluded  to. 

Shotcaltcr  v.  Fairbanks,  M.  d  Co,  88  Wis. 
378,  CO  N.  W.  257;  Marsh  v.  Chickering, 
101  N.  Y.  396 ;  Corcoran  v.  Milicaukee  Gas- 
light Co.  81  Wis.  191,  51  N.  E.  328;  Bor- 
den  V.  Daisy  Roller  Mill  Co.  98  Wis.  407, 
74  N.  W.  91 ;  Hazen  v.  West  Superior  Lum- 
ber Co.  01  Wis.  208,  64  N.  W.  857;  Erd- 
man  v.  Illinois  Steel  Co.  95  Wis.  6,  69  N. 
W.  993;  Schultz  v.  C  C.  Thompson  Lum- 
ber Co.  91  Wis.  626,  65  N.  W.  498;  Dough- 
erty V.  West  Superior  Iron  d  Steel  Co.  88 
Wis.  343,  60  N.  W.  274;  Holt  v.  Chicago, 
M.  d  St.  P.  R.  Co.  94  Wis.  596,  69  N.  W. 
352. 

The  promise  of  the  engineer  was  not  the 
promise  of  the  company. 

To  hold  that  a  servant  to '  whom  is  as- 
signed no  duty  which  the  master  owes  to  a 
coservant  may  make  a  promise  to  perform 
a  duty  which  the  master  owes  to  that  co- 
servant,  and  to  make  such  promise  the 
basis  of  liability,  would  result  in  complete 
confusion. 

Ehmcke  v.  Porter,  45  Minn.  338,  47  N. 
W.  1066;  Brabbits  v.  Chicago  <£•  iV.  W.  R. 
Co.  38  Wis.  289 ;  Rowland  v.  Miltoaukee,  L. 
S.  d  W.  R.  Co.  54  Wis.  226,  UN.  W.  529; 
Dtcyer  v.  American  Exp.  Co.  82  Wis.  307, 

52  N.  W.  304;  Cadden  v.  American  Steel 
Barge  Co.  88  Wis.  409,  60  N.  W.  800 ;  Hart- 
ford V.  Northern  P.  R.  Co.  91  Wis.  374,  64 
N.  W.  1033;  Klochinski  v.  Shores  Lumber 
Co.  93  Wis.  417,  67  N.  W.  934. 

The  plaintiff  in  this  case  and  the  engineer 
under  whom  he  was  working  at  the  time  of 
his  injury  were  fellow  servants. 

Messrs.  Fiih,  Gary,  UpHain,  Sb  Black 
also  for  appellant. 

Messrs.  Quarles,  Spenee,  Sc  Qnarles, 
for  respondent: 

Assumption  of  risk  is  a  branch  of  con- 
tributory negligence,  and  is  governed  by  the 
principles  applicable  to  that  subject. 

Darcey  v.  Farmers*  Lumber  Co.  87  Wis. 
246,  58  N.  W.  382. 

In  view  of  the  fact  that  the  engine  had 
started  on  her  trip  out  of  the  round  house 
before  the  discovery  of  the  defect,  and  in 
view  of  the  immediate  pressing  duties  then 
required  of  the  fireman  to  prepare  the  en- 
gine for  her  trip,  it  would  be  a  question  of 
fact  whether  plaintiff  was  guilty  of  negli- 
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gencc  in  remaining  at  bis  post,  even  though 
he  made  no  protest. 

Mason  rf  O.  R.  Co.  v.  Tockey,  43  C.  C.  A. 
228,  103  Fed.  265. 

Whether  plaintiff  was  justified  in  relying 
on  the  promise  to  repair  is  ordinarily  a 
question  of  fact  for  the  jury. 

Hough  V.  Texas  rf  P.  R.  Co.  100  U.  S.  225, 
25  L.  ed.  617;  Ferries  v.  Berlin  Mach. 
Works,  90  Wis.  541,  63  N.  W.  234;  Mis- 
souri Furnace  Co.  v.  Abend,  107  111.  44,  47 
Am.  Rep.  425;  New  Jersey  d  N.  Y.  R.  Co. 
V.  Young,  1  C.  C.  A.  428,  1  U.  S.  App.  96, 
49  Fed.  723. 

A  workman  might  in  common  prudence 
be  required  to  leave  a  ditch  or  work  of  that 
kind  to  avoid  a  peril  which,  as  a  fireman 
on  a  locomotive,  he  ought  to  assume  in 
view  of  the  importance  of  the  service  and 
the  gi'avity  of  the  consequences  of  deserting 
his  engine,  and  perhaps  endangering  lives 
and  property. 

Thompson  v.  Hermann,  47  Wis.  602,  32 
Am.  Rep.  784,  3  X.  W.  579. 

It  was  a  question  for  the  jury  to  deter- 
mine whether  the  defect  was  such  that  a 
man  of  ordinary  prudence  and  intelligence 
would  not  have  remained  upon  a  locomotive 
as  a  fireman  after  knowledge  of  it.  That 
the  plaintiff  knew  of  the  defect  in  the 
appliance  was  not  under  the  circumstances, 
and  as  a  matter  of  law,  absolutely  conclu- 
sive of  negligence  on  his  part,  even  though 
there  had  been  no  assurance  from  the  de- 
fendant that  it  should  be  repaired. 

"Seic  Jersey  d  N.  Y.  R.  Co.  v.  Young,  1 
C.  C.  A.  428,  1  U.  S.  App.  96,  49  Fed.  724; 
Lehigh  Valley  Coal  Co.  v.  Warrek,  28  C. 
C.  A.  540,  55  U..  S.  App.  437,  84  Fed.  866 ; 
MoFarlan  Carriage  Co.  v.  Potter,  153  Ind. 
107,  53  N.  E.  405 ;  Broumfield  v.  Chicago,  R. 
I.  d  P.  R.  Co.  107  Iowa,  254,  77  N.  W.  1038 ; 
Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St. 
148,  48  Am.  Rep.  669;  Stephenson  v.  Dun- 
can, 73  Wis.  404,  41  N.  W.  337 ;  Oreene  v. 
Minneapolis  d  St.  L.  R.  Co.  31  Minn.  248, 
47  Am.  Rep.  785,  17  N.  W.  378. 

The  promise  of  the  engineer  bound  the 
company. 

The  defect  that  caused  the  injury  was 
not  in  the  nature  of  a  repair.  It  was  the 
absence  of  an  appendage  which  the  rules  of 
the  master  required  to  be  used. 

If  the  engineer  had  the  authority  to  cause 
a  shield  to  be  placed  upon  the  lubricator, 
then  his  promise  to  the  plaintiff  to  have 
this  done  must  be  given  the  same  effect  as 
a  like  promise  made  by  the  defendant  it- 
self. 

Homestake  Min.  Co.  v.  Fullerton,  16  C. 
C.  A.  545,  36  U.  S.  App.  32,  69  Fed.  923; 
Dells  Lumber  Co.  v.  Erickson,  25  C.  C.  A. 
397,  46  U.  S.  App.  697,  80  Fed.  257 ;  Brab- 
bits V.  Chicago  d  N.  W.  R.  Co.  38  Wis. 
298;  Bessex  v.  Chicago  d  N.  W.  R.  Co.  45 
Wis.  477 :  Heine  v.  Chichgo  d  N.  W.  R.  Co. 
58  Wis.  530,  17  N.  W.  420;  Belair  v.  Chi- 
cago d  N.  W.  R.  Co.  43  Iowa,  662;  Louis- 
ville d  N.  R.  Co.  V.  Kenley,  92  Tenn.  215, 
21  S.  W.  326;  Qulf,  C.  d  8.  F.  R.  Co.  v. 
Brentford,  79  Tex.  619,  15  S.  W.  661;  Cad- 
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den  V.  American  Steel  Barge  Co,  88  Wis. 
419,  60  N.  W.  800. 

MarsHall,  J.,  delivered    the    opinion  of 
jthe  court: 

It  is  rightly  contended  by  appellant's 
counsel,  and  conceded  by  counsel  for  re- 
spondent, that  unless  as  a  matter  of  law, 
on  the  evidence,  the  engineer  stood  towards 
the  respondent  in  uie  master's  plsuse, 
•charged  with  its  duty  to  furnish  him  a  rea- 
sonably safe  place  in  which  to  perform  his 
work,  as  regards  the  guarding  of  the  lubri- 
AiSitOT  glass,  and  there  was  reasonable 
^ound  on  the  evidence  for  the  finding  that 
he  submitted  himself  to  the  risk  which  re- 
sulted in  his  injury  upon  the  faith  of  the 
-engineer's  promise  to  perform  that  duty, 
and  was  not  guilty  of  any  want  of  ordinary 
<2are  in  so  doing,  the  judgment  is  wrong. 
The  jury  did  not  find  wheUier  the  engineer 
4ind  respondent  were  fellow  servants  in  re- 
spect to  the  matter  stated.  Perhaps  no 
finding  was  necessary.  Probably  it  should 
be  said  that  the  evidence  bearing  on  the 
subject  is  undisputed,  and  that  the  infer- 
•ences  that  may  reasonably  be  drawn  there- 
from are  not  conflicting.  Yet,  just  how  the 
learned  court  reached  the  conclusion  that 
the  relation  existed,  requisite  to  charge  de- 
fendant with  the  engineer's  promise,  does 
not  clearly  appear. 

Generally  speaking,  all    trainmen,    from 
•engineer  to  the  humblest  employee,  are  fel- 
low servants  and  only  such.    Bowland  y. 
Milwaukee,  L.  8.  d  W.  R,  Co.  54  Wis.  226, 
11  N.  W.  620;  Heine  v.  Chicago  d  N.  W. 
R.  Co.  58  Wis.  525,  17  N.  W.  420;  Fowler 
v.  Chicago  d  A'.  W,  R.  Co,  61  Wis.  169,  21 
N.  W.  40;  Pease  v.  Chicago  d  N,  W,  R,  Co, 
-61  Wis.  103.  20  N.  W.  908;  South  Florida 
R.  Co.  V.  Price,  32  Fla.  46,  13  So.  638;  Ohio 
-d  M.  R.  Co.  V.  Tindall,  13  Ind.  386,  74  Am. 
Dec.  259;    Clifford    v.    Old    Colony  R.  Co. 
141  Mass.  664,  6  N.  E.  751;  Elliott,  Rail- 
roads,  §   1336.    To    take    the  situation  in 
question  out  of  that  general  rule  requires 
evidence  to  the  effect  that  the  furnishing 
of  the  guard  for  the  lubricator  glass  was 
not  only  the  duty  of  the  master, — a  duty 
distinct  from  those  minor  details  of  busi- 
ness which  may  be  left  to  servants,  as  such, 
to  attend  to, — but  that  the  master  intrust- 
ed such  duty  to  the  engineer.    Where  the 
evidence  is  to  that  effect^  as  before  indi- 
eated,  does  not  clearly  appear.    It  may  be 
that  the  idea  of  the  trial  judge  was  that 
since  the  engineer  was  superior  in  g^ade  of 
service  to  his  fireman,  the  relation  of  mas- 
ter and  servant  existed  between  them.    But 
that  is  not  the  test,  as  is  abundantly  shown 
by   the   adjudications   of   this   court   above 
cited.     Mere  rank  has  nothing  to  do  with 
the  qnestion.    The  teat  is  the  nature  of  the 
act  in  which  the  persons  are  engaged.     Cad- 
den  V.  American  Steel  Barge  Co.  88  Wis. 
409,  60  N.  W.  800 ;  Dwyer  v.  American  Exp. 
Oo.  82  Wis.  307,  62  N.  W.  304;   McMahon 
v.  Ma  Min.  Co.  96  Wis.  308,  70  N.  W.  478. 
TTntler  that  rule  a  foreman,  or  other  person 
fluperior  in  authority  and  responsible  to  an- 
other as  master,  and  the  men  under  him,    place  it  upon  the  lubricator  expired  when 
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so  far  as  relates  to  the  work  in  which  they 
are  jointly  engaged,  though  in  different  ca- 
pacities and  though  such  foreman  or  other 
person  has  authority  to  hire  and  discharge 
such  men,  are  fellow  servants.  But  we  will 
not  pursue  this  subject  further  or  decide 
this  branch  of  this  case.  Some  attention 
has  been  given  to  it  so  the  case  will  not 
be  referred  to  hereafter  as  holding  that  in 
such  a  situation  as  the  one  in  question  the 
promisor  must  be  regarded  as  standing  in 
the  place  of  the  master. 

We  may  now  proofed  to  the  next  and 
vital  point  in  the  case  on  the  assumption, 
for  the  purposes  of  the  decision,  that  it  was 
actionable  negligence  for  defendant  to  leave 
the  lubricator  glass  unguarded;  that  the 
duty  to  attend  to  that  matter  was  intrust- 
ed to  the  engineer;  that  as  the  engine  left 
the  engine  house  respondent  objected  to  con- 
tinuing in  defendant's  service  unless  it  was 
attended  to,  and  that  the  engineer  then 
promised  to  do  so. 

Now  it  is  claimed  by  counsel  for  appel- 
lant, and  conceded  by  respondent's  counsel, 
as  is  the  law,  that  if  an  employee  objects  to 
continuing  in  the  service  of  his  master  be- 
cause of  some  danger  attending  the  same 
which  it  is  the  duty  of  the  latter  to  remedy, 
he  may,  relying  upon  the  master's  promise 
to  perform  that  duty,  remain  in  such  serv- 
ice for  such  reasonable  length  of  time  as  may 
be  required  for  that  purpose,  if  the  danger 
be  not  so  obvious  and  immediate  that  from 
his  standpoint  it  should  "be  remedied  at 
once;  yet  when  such  reasonable  time  shall 
have  expired  and  the  servant  knows,  or  by 
the  exercise  of  ordinary  care  ought  to  know, 
that  the  danger  still  existe,  if  he  remains 
in  the  service  and  subjecte  himself  to  such 
danger  he  is  chargeable  with  that  form  of 
contributory  negligence  known  as  assump- 
tion of  the  risk  and  is  remediless  for  any  in- 
jury that  thereafter  happens  to  him  there- 
by. 

When  did  the  time  expire  within  which 
the  engineer  should,  in  all  reason,  have  re- 
deemed his  promise  to  place  a  guard  upon 
the  lubricator  glass?  The  trial  court  seems 
to  have  determined  from  the  undisputed  evi- 
dence, as  a  matter  of  law,  that  it  expired 
when  the  engine  left  the  Milwaukee  depot 
to  go  on  the  trip.  That  is  clearly  shown 
by  the  way  the  special  verdict  was  framed. 
It  contains  findings  favorable  to  respondent 
in  regard  to  whether  the  engineer  placed  a 
shield  upon  the  lubricator  glass  before  the 
engine  started  on  the  trip  and  whether  re- 
spondent knew  when  such  trip  commenced 
that  the  glass  was  still  unguarded,  and  the  case 
was  made  to  turn  on  such  findings.  How- 
ever, strangely  enough,  the  jury  also  found 
that  plaintiff  did  not  continue  in  defendant's 
employment  longer  than  was  reasonable  for 
a  person  of  ordinary  care  and  prudence, 
under  the  circumstances,  to  expect  that  the 
engineer  would  procure  the  shield  and  place 
it  upon  the  lubricator.  That  finding,  with 
the  others  referred  to,  seems  to  convey  very 
inconsistent  ideas.  Together  they  say  a 
reasonable  time  to  procure  the  shield  and 
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the  engineer  started  out  on  his  trip,  yet  re- 
spondent, as  a  person  of  ordinary  care  and 
prudence,  may  reasonably  have  expected  the 
time  for  remedying  the  danger  complained 
of  had  not  fully  expired  when  the  injury 
happened,  some  three  hours  after  the  engine 
left  Milwaukee. 

That  the  promise  should  have  been  re- 
deemed before  tlie  engine  left  Milwaukee, 
and  that  respondent  so  expected  if  he  had 
any  expectation  that  the  lubricator  glass 
would  be  guarded  for  the  trip  he  was  about 
to  make,  is  too  clear  for  reasonable  contro- 
versy. There  was  no  need  for  submitting 
that  question  to  the  jury,  nor  any  other 
question  bearing  on  the  subject.  The  evi- 
aence  was  all  one  way  that  respondent  had 
no  personal  interest  in  the  condition  of  the 
lubricator  glass  for  the  trip  he  was  about 
to  enter  upon.  He  had  never  before  been 
out  with  that  engine,  and  of  course  did  not 
know  that  he  would  be  called  upon  to  do  so 
again.  The  place  to  procure  the  shield  was 
at  the  roundhouse  in  the  city  of  Milwaukee, 
which  the  engine  was  leaving  when  the 
promise  was  made,  and  to  which  it  did  not 
thereafter  return.  A  few  moments  after 
the  promise  was  made,  and  without  any  ab- 
sences of  the  engineer  to  give  respondent 
ground  to  believe  that  he  had  made  a  trip 
back  to  the  roundhouse,  the  engine  moved 
to  the  vicinity  of  the  Milwaukee  depot,  a 
considerable  distance  away,  and  there  it  re- 
mained nearly  two  hours  before  the  start 
on  the  trip  was  made,  during  which  time 
the  engineer  remained  with  it  to  the  re- 
spondent's knowledge,  and  the  latter  was  in 
the  engine  cab  attending  to  his  duty  of 
keeping  up  steam,  which  duty  required  him 
to  often  look  at  the  steam  gauge  located  a 
little  under  the  lubricator  glass.  If  re- 
spondent expected  the  shield  to  be  placed 
on  the  glass  before  going  out  on  the  trip, 
and  we  think  tlie  circumstances  all  indicate 
that  he  did  not,  when  the  opportunity  for 
doing  so  no  longer  existed,  obviously,  the 
time  for  redeeming  the  promise  had  expired. 

The  verdict  of  the  jury,  to  the  effect  that 
the  time  for  removing  the  danger  com- 
plained of  had  not  expired  when  the  acci- 
dent occurred,  is  certainly  without  any  evi- 
dence to  suppoi-t  it.  That  finding  is  the 
only  one  directly  on  the  subject  of  when 
the*  period  covered  by  the  promise  expired, 
though,  as  before  indicated,  the  way  the 
verdict  as  a  whole  was  framed  shows  that 
the  trial  court's  view  was,  as  the  fact  is, 
that  such  period  can  by  no  stretch  of  rea- 
son be  extended  into  the  time  when  the  en- 
gineer no  longer  possessed  the  means  of  re- 
deeming his  promise  before  leaving  the  city 
of  Milwaukee  on  the  trip. 

The  conclusion  from  the  foregoing  is  that, 
by  going  out  on  the  trip  under  the  circum- 
stances, respondent  assumed  the  risk  of  the 
condition  of  the  lubricator,  if  he  knew  or 
ought  to  have  known  that  the  engineer  had 
failed  to  keep  his  promise.  The  jury  said 
he  did  not  know  that  fact  when  the  trip  com- 
menced, and  that  he  proceeded  relying  on 
the  promise.  It  is  impossible,  in  our  view, 
to  find  any  reasonable  ground  in  the  evi- 
53  L.  R.  A. 


dence  for  those  findings;  they  are  contrary 
to  all  reasonable  probabilities  and  contrary 
to  the  evidence  of  respondent.  He  regardeidf 
the  absence  of  the  shield  as  rendering  his 
working  place  exceedingly  dangerous.  He 
knew  that  such  absence  was  liable  to  result 
at  any  instant,  and  without  any  warning; 
whatever  to  enable  him  to  avoid  it^  in  in- 
fiicting  upon  him  a  serious  bodily  injury » 
Every  reasonable  probability  supports  the- 
idea  that  his  attention  was  naturally 
drawn,  or  should  have  been,  to  the  condi- 
tion of  the  lubricator,  many  times  bef ore- 
he  left  Milwaukee.  True,  on  principle 
he  had  a  right  to  assume  that  the  engineer's- 
promise  would  be  kept,  but  he  could  not 
continue  to  so  assume  when  he  had  the  evi- 
dence to  the  contrary  right  before  him.  If 
the  defect  had  been  located  where  it  would 
not  naturally  have  come  under  his  obser- 
vation, the  presumption  mentioned  would 
excuse  ignorance  to  a  certain  extent  of  the 
true  situation;  but  it  was  not  so  located.. 
The  difliculty  was  in  his  immediate  sur- 
roundings, at  a  point  where  he  could  not 
fail  to  observe  it  by  reasonable  attention, 
to  such  surroundings.  We  may  well  say 
that  it  would  have  been  very  difficult,  if  not 
well-nigh  impossible,  for  him  to  have  worked 
in  and  about  the  engine  cab  two  hours  with- 
out observing  the  absence  of  the  shield  if 
he  had  tried  to  avoid  seeing  it.  Much  of 
the  time  he  was  where  he  could  easily  have- 
reached  the  lubricator  glass  with  his  hand. 
It  was  many  times  within  the  range  of  his- 
vision  as  he  was  about  his  work.  It  was 
not  over  2  or  3  feet  in  front  of  him  as  he- 
stood  facing  the  boiler  in  the  act  of  look- 
ing at  the  steam  gauge  or  performing  other 
duties,  where  he  must  necessarily  have- 
stood  on  many  occasions,  and  it  was  only 
a  little  more  than  1  foot  above  the  level  of 
his  eyes.  The  idea  that  respondent  worked 
within  a  few  feet  of  the  lubricator  for  two- 
hours  before  leaving  Milwaukee,  yet  did  not 
observe  that  the  glass  remained  unguarded,, 
since  the  unguarded  condition  was  deemed 
by  him  to  be  exceedingly  dangerous,  is  so- 
improbable  that  the  wonder  is  how  it  could 
have  found  a  place  in  the  verdict  or  been 
approved  by  the  trial  court.  The  salutary 
limitation  upon  the  power  of  a  jury  should 
not  be  forgotten,  while,  at  the  same  time^ 
such  power  should  be  firmly  maintained  to* 
its  full  limit.  As  to  what  is  the  truth  as 
established  by  evidence,  within  the  realms 
of  reasonable  probability,  in  contemplation 
of  law  the  judgment  of  a  jury  is  well-nigh 
infallible,  and  when  approved  by  the  trial 
judge  is  so.  If  they  were  permitted  to  go 
beyond  that,  the  best  system  human  wis- 
dom has  yet  devised  for  discovering  the- 
truth  would  be  sadly  deficient  indeed. 

If  respondent  had  testified  that  he  looked 
at  the  lubricator  and  did  not  observe  the 
absence  of  the  shield,  or,  without  having 
affirmatively  testified  that  he  so  looked,  had 
testified  that  he  did  not  know  of  the  ab- 
sence of  the  shield  at  any  time  after  the  en- 
gineer's promise  was  made,  the  situatioo- 
would  not  be  changed.  The  finding  of  the- 
juiy  would  still  be  against  all  reasonable 
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probabilities.  But  he  did  not  so  testify. 
His  testimony  is  r&th*er  to  the  effect  that  he 
did  know  the  true  situation  all  the  time  up 
to  the  instant  of  the  injury.  He  seems  to 
have  appreciated,  in  giving  his  testimony, 
the  extreme  improbability  of  a  person  cir- 
cumstanced as  he  was  being  ignorant  of 
those  things  which  were  almost  before  his 
eyes;  so  he  conteuted  himself  in  saying 
that  he  did  not  pay  any  attention  to  the 
condition  of  the  lubricator.  Counsel  for  de- 
fendant tried  patiently,  by  a  long  and  fair 
cross-examination,  the  record  of  which  oc- 
cupies many  pages  of  the  printed  case,  to 
obtain  a  direct  answer  from  respondent  as 
to  whether  he  knew  when  the  engine  left 
Milwaukee  that  there  was  no  shield  upon 
the  lubricator  glass;  and  the  trial  judge 
participated  to  the  same  end,  endeavoring 
by  repeating  the  counsel's  question  and 
striking  out  nonresponsive  answers  and 
commanding  the  witness  to  answer  respon- 
sively;  still  he  persisted  in  saying  that  he 
did  not  pay  any  attention  to  the  matter. 
After  the  many  evasive  answers  referred  to, 
the  witness's  attention  was  called  to  his 
examination  under  oath  on  a  former  occa- 
sion, and  he  then  admitted  that  the  follow- 
ing questions  were  there  propounded  to  him 
and  that  he  gave  the  following  answers 
thereto : 

Q.  Do  you  swear  that  you  did  not  see 
whether  or  not  there  was  a  shield  on  when 
your  engine  left  the  city  of  Milwaukee  that 
night? 

A,  After  I  spoke  to  the  engineer  about 
the  shield  I  paid  no  further  attention  to 
it.  I  knew  that  there  was  no  shield  on 
there.     If  there  was  I  would  have  seen  it. 

Q.  You  knew  when  you  started  out  from 
Milwaukee  that  there  was  no  shield  on  the 
lubricator,  did  you? 

A.  Yes,  I  knew  all  the  while  there  was  no 
shield  on  the  lubricator.  If  there  had  been 
one  I  would  have  seen  the  shield. 

Q,  You  still  swear  that  you  knew  there 
was  no  shield  on  it  when  your  engine  start- 
ed from  Milwaukee? 

A.  No;  there  was  no  shield  on  there.  If 
there  had  been  a  shield  on  I  would  have 
known  it.     I  paid  no  more  attention  to  it. 

That  was  followed  by  questions  as  to 
whether  the  witness  still  adhered  to  his  pre- 
vious statements,  as  follows: 

Q.  Do  you  remember  that  testimony? 
^,  X es. 

Q.  And  that  is  true,  is  itt 
A,  Yea. 
fiS  L.  R.  A. 


His  answer,  repeated  many  times,  in 
terms  or  effect  that  he  did  not  pay  any  at- 
tention to  the  lubricator  after  notifying  the 
engineer  of  the  absence  of  the  shield,  was 
entirely  consistent  with  his  knowing  as  a 
fact,  when  he  left  Milwaukee,  that  the 
shield  was  not  in  place.  One  cannot  read 
his  testimony  as  a  whole  and  come  to  any 
other  reasonable  conclusion  than  that,  from 
the  physical  situation,  he  must  have  been 
fully  informed  as  to  the  absence  of  the 
shi^d,  and  that  such  testimony  contains  a 
full  confession  to  that  effect.  The  court 
should  have  so  decided  on  the  motion  to 
direct  a  verdict  for  defendant,  and  failing 
'in  that  should  have  so  decided  on  the  mo- 
tions made  on  behalf  of  appellant  after  ver- 
dict, including  the  motion  for  judgment  in 
its  favor. 

When  the  time  expired  for  the  engineer 
to  redeem  his  promise,  under  the  circiun- 
stances  indicated,  respondent  was  no  longer 
protected  thereby  in  his  right  to  hold  de- 
fendant responsible  for  the  consequences  of 
the  danger,  if  it  be  conceded  that  the  prom- 
ise had  that  effect  at  all.  In  proceeding 
thereafter  in  defendant's  service,  he  volun- 
tarily assumed  the  risk  of  which  he  had 
complained,  as  a  part  of  his  contract  of 
employment,  and  is  remediless  for  what  fol- 
lowed. That  is  very  unfortunate;  but  the 
law  must  not  be  turned  aside  from  the  defi- 
nite lines  upon  which  it  has  been  estab- 
lished in  order  to  fit  the  necessities  of  a 
party  in  a  particular  case.  That  cannot  be 
done  for  the  benefit  of  one  person  without 
committing  a  great  wrong  upon  another. 
Xeither  can  juries,  as  before  indicated,  be 
permitted  to  find  one  way  to  recompense  an 
unfortunate  person  for  his  injury,  when  all 
reasonable  probabilities  are  the  other  way. 
Badger  v.  Jancsville  Cotton  Mills,  96  Wis. 
699,  70  N.  W.  687;  Roth  v.  flf.  E.  Barrett 
Mfg,  Co.  96  Wis.  616,  71  N.  W.  1034;  Catr- 
ley  V.  La  Crosse  City  R,  Co.  101  Wis.  145, 
77  N.  W.  179 ;  Lee  v.  Chicago,  8t.  P.  M,  & 
0.  R.  Co.  101  Wis.  362,  77  N.  W.  714;  Ba<D' 
ter  V.  Chicago  d  N.  W.  R.  Co.  104  Wis.  307, 
330,  80  N.  W.  644 ;  Wunderlich  v.  Palatine 
F.  Ins.  Co.  104  Wis.  382,  80  N.  W.  467. 
Courts  must  not  overstep  those  wise  limi- 
tations upon  remedies  for  misfortunes,  how- 
ever serious  they  may  be,  to  award  compen- 
sation therefor.  They  fall  within  the  max- 
im. Damnum  absque  injuria. 

The  judgment  of  the  Superior  Court  is 
reversed  and  the  cause  remanded  for  a  new 
trial. 

BArdeeny  J.,  took  no  part. 


660 


Unttbd  States  Circuit  Coubt  of  Appeals. 


Feb.  9 


UNITED  STATES    CIRCUIT   COURT    OF  APPEALS,  SIXTH  CIRCUIT. 


C.  E.  LACKEY,  PZff.  in  Err,, 

V. 

UNITED  STATES. 
(46  C.  C.  A.  189,  107  Fed.  114.) 

Conirress  havtntfr  no  poorer  to  piinl«l& 
the  intimidation  of  voters  at  purely 
state  elections,  where  the  conduct  1b  not 
grounded  upon  race,  color,  or  previous  condi- 
tion of  servitude,  U.  S.  Rev.  Stat.  S  6507, 
which  provides  for  the  punishment  of  every- 
one who  prevents  another  from  exercising  the 
right  of  suflTrage  to  whom  the  right  is  guar- 
anteed by  the  15th  Amendment,  is  void  in  its^ 
application  to  state  elections,  since  it  includes 
within  its  operation  offenses  not  grounded 
upon  race,  color,  or  previous  condition  of 
servitude. 

(February  12,  1901.) 

ERROR  to  the  District  Court  of  the  Uni1> 
ed  States  for  the  District  of  Kentucky 


to  review  a  judgment  convicting  defendant 
of  violating  the  statute  against  interfering 
with  voters  at  an  election.    Reversed, 

Statement  by  Lnrton,  J.: 

The  plaintiff  in  error  has  been  oonvicied 
under  an  indictment  based  upon  §  6507  of 
the  Revised  Statutes  of  the  United  States. 
The  indictment  contained  two  counts,  the 
first  of  which  charged,  in  substance,  that 
certain  "negroes,  colored  men,  men  of  Afri- 
can descent,  and  not  white  men,"  beixig  citi- 
zens of  Kentucky  and  of  the  United  States, 
and  qualified  voters  under  the  laws  of  Ken- 
tucky and  of  the  United  States,  were  unlaw- 
fully and  feloniously  "and  on  account  of 
their  race,  color,  and  previous  condition  of 
servitude,"  intimidated  and  prevented  from 
exercising  their  lawful  rieht  of  suffrage  at 
a  certain  state  election  held  in  the  state  of 


Note. — Federal  control  of  elections. 

I.  E^4tence,  sources,  and  ewient  of  power, 

a.  Existence. 

b.  Sources, 

c.  Extent, 

1.  Conffressional  elections, 

2.  Other  elections. 

8.  Requiring  state  of/lcers  to  obey 
state  laws, 
II.  Under  article  1,  United  States  Constitu- 
tion. 

III.  Under  article  t.  United  States  Constitu- 

tion. 

IV.  Under  14th  Amendment. 
y.  Under  15th  Amendment. 

VI.  Summary  of  ftresent  statutes, 

I.  Existence,  sources,  and  ewtent  of  power, 
a.  Existence, 

In  Lackbt  v.  Unitkd  Statbs  it  is  held  that, 
In  respect  to  state  elections,  the  power  of  Con- 
gress Is  dependent  upon  the  16th  Amendment 
to  the  United  States  Constitution  alone,  and 
that  Rev.  Stat.  S  5507,  providing  that  a  per- 
son who  prevents,  hinders,  controls,  or  Intimi- 
dates another  by  means  of  bribery  or  threats 
in  the  exercise  of  the  right  of  suffrage,  "to 
whom  that  right  is  guaranteed  by  the  15th 
Amendment  to  the  United  States  Constitution,*' 
shall  be  punished,  etc.,  is  void  as  to  state  elec- 
tions, as  including  within  its  operation  offenses 
not  grounded  upon  race,  color,  or  previous  con- 
dition of  servitude.  This  decision  is  sustained 
as  to  the  invalidity  of  this  section  by  United 
States  V.  Amsden,  10  Bias.  283,  6  Fed.  810. 

The  right  or  privilege  of  voting  is  a  right 
or  privilege  arising  under  the  Constitution  of 
each  state,  and  not*  under  the  Constitution  of 
the  United  States,  and  such  privilege  cannot  be 
controlled  by  Congress  except  to  the  extent  of 
prohibiting  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

The  power  to  regulate  suffrage  in  the  state, 
and  to  determine  who  shall  or  who  shall  not  be 
a  voter,  belongs  exclusively  to  the  state  itself. 
The  Constitution  of  the  United  States  confers 
no  authority  upon  Congress  to  prescribe  the 
qualiflcatlons  of  electors  within  the  several 
states  that  compose  the  Federal  Union.  Huber 
V.  Reily,  53  Pa.  112 ;  Qougar  v.  Timberlake.  148 
Ind.  38.  37  L.  R.  A.  644,  46  N.  E.  339 ;  Minor 
V.  Happersett,  21  Wall.  162,  22  L.  ed.  627; 
Bloomer  v.  Todd,  8  Wash.  Terr.  599,  1  L.  R.  A. 
Ill,  10  Pac.  185 ;  United  States  v.  Reese,  02 
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U.  S.  214,  23  L.  ed.  563;  United  States  v.  Cruik- 
shank,  92  U.  S.  542,  23  L.  ed.  588;  United 
States  V.  Crosby,  1  Hughes,  448,  Fed.  Cas.  No. 
14,893;  Kinneen  v.  Wells,  144  Mass.  497,  59 
Am.  Rep.  105 ;  United  States  v.  Anthony,  11 
Blatchf.  200,  Fed.  Cas.  No.  14,459;  Spencer  v. 
Board  of  Registration,  1  MacArth.  169,  29  Am. 
Rep.  582;  Spraglns  v.  Houghton,  8  111.  377: 
Anthony  v.  Halderman,  7  Kan.  60 ;  Van  Val- 
kenburg  v.  Brown,  43  Cal.  48,  18  Aul  Rep.  136 ; 
Sproule  V.  Fredericks,  69  Miss.  898.  11  Bo.  472 ; 
Stone  V.  Sm'ith,  159  Mass.  415,  34  N.  B.  521. 

The  elective  franchise  is  the  subject  of  exclu- 
sive regulation  by  the  state,  limited  only  by 
the  15th  Amendment  to  the  Constitution. 
Washington  v.  State,  75  Ala.  584, 51  Am.  Rep. 479. 

Congress  has  no  power  to  regulate  elections 
in  regard  to  state  ofDcers,  although  such  elec- 
tions may  be  held  at  the  same  time  as  a  congres- 
sional election.     Ex  parte  Perkins,  29  Fed.  900. 

But  Congress  may  protect  the  right  of  suf- 
frage where  it  is  denied  on  account  of  race, 
color,  etc.  United  States  v.  Mason  (Hss.)  Fed. 
Caa  No.  15,734,  and  United  States  v.  Bchume- 
nant,  cited  in  1  Hughes,  538 ;  Ex  parte  Yar- 
brongh.  110  U.  S.  651,  28  L.  ed.  274,  4  Sup.  Ct. 
Rep.  152. 

In  this  last  case  it  was  said:  "While  It  Is 
quite  true,  as  was  said  by  this  court  In  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  563, 
that  this  article  [art.  16  of  the  Constitution] 
gives  no  affirmative  right  to  the  colored  man  to 
vote,  and  is  designed  primarily  to  prevent  dis- 
crimination against  him  whenever  the  right  to 
vote  may  be  granted  to  others,  it  Is  easy  to  ses 
that,  under  some  circumstances,  it  may  operate 
as  the  Immediate  source  of  a  right  to  vote.*' 

And  Congress  has  the  power  to  regulate  the 
time,  place,  and  manner  of  choosing  representa- 
tives in  Congress.  United  States  v.  Goldman.  S 
Woods,  187,  Fed.  Cas.  No.  15,225;  Re  Massey, 
45  Fed.  629:  Eif  parte  Perkins,  29  Fed.  900; 
United  States  v.  O'Connor,  31  Fed.  449 ;  United 
States  V.  McBosley,  29  Fed.  897 ;  United  States 
v.  Munford,  16  Fed.  223:  Huber  v.  Relly,  58 
Pa.  112 :  United  States  v.  Qulnn,  8  Blatchf.  48, 
Fed.  Cas.  No.  16,110 ;  Re  Bngle,  1  Hughes,  592, 
Fed.  Cas.  No.  4,488 ;  United  States  v.  Vigil,  7 
N.  M.  296,  34  Pac.  530. 

And  Congress  has  supervisory  power  over  the 
elections  for  Congress.  Ex  parte  Siebold,  100 
U.  S.  371.  25  L.  ed.  717. 

And  it  has  the  power  to  Interfere  In  regard 
to  registration  of  voters  at  a  congressional  elec- 
tion.    Ex  parte  Gelssler,  9  Biss.  497,  4  Fed.  188. 
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Kentucky  on  November  7,  1899,  for  the  elec- 
tion of  state,  county,  and  municipal  officers, 
"by  means  of  bribery,  and  by  bribing  them/' 
the  said  citizens  and  voters  of  African  de- 
scent. The  second  count  is  identical  with 
the  first,  save  that  it  omits  the  averments 
that  the  intimidation  and  bribery  were  ''on 
account  of  race,  color,  or  previous  condition 
of  servitude."  The  district  attorney  dis- 
missed the  first  count,  and  went  to  trial 
upon  the  second  count,  and  secured  a  con- 
viction thereunder. 

Argued  before  Lurion,  Day,  and  Severena, 
Circuit  Judges. 

Mr,  George  W.  Sanliberry,  with  ilfr. 
Iiaac  T.  Woodion,  for  plaintiff  in  error: 

The  offense  charged  is  not  within  the  let- 
ter or  the  spirit  of  the  15th  Amendment  of 
the  Constitution  of  the  United  States.  It 
is  not  an  offense  against  the   laws   of   the 


United  States  to  prevent,  by  violence  or 
otherwise,  a  citizen,  white  or  black,  from 
voting  at  a  state  election. 

United  States  v.  Amsden,  10  Biss.  283,  6 
Fed.  823 ;  United  States  v.  Reese,  92  U.  S. 
220,  23  L.  ed.  565;  Baldwin  v.  Franks,  120 
U.  S.  686,  30  L.  ed.  768,  7  Sup.  Ct.  Rep. 
656,  763;  United  States  v.  Hwrris,  106  U. 
S.  629,  27  L.  ed.  290,  1  Sup.  Ct  Rep.  601 ; 
United  States  v.  Oruikshank,  92  U.  S.  555, 
23  L.  ed.  592;  Ea  parte  Virginia,  100  U.  S. 
340,  25  L.  ed.  677;  Virginia  v.  Rives,  100 
U.  S.  313,  sub  nom,  Ea  parte  Virginia,  25  L. 
ed.  667;  Ex  parte  Tarhrough,  110  U.  S. 
651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152; 
Logan  v.  United  States,  144  U.  S.  294,  SQ  L. 
ed.  439,  12  Sup.  Ct.  Rep.  617;  United  States 
V.  Munford,  16  Fed.  230;  Clayhrook  v. 
Owenshoro,  16  Fed.  301;  Kieman  v.  Mult- 
nomah County,  95  Fed.  849 ;  Scott  v.  Mc- 
Neal,  154  U.  S.  45,  38  L.  ed.  901,  14  Sup.  Ct. 


Congress  has  the  power  to  determine  the  time 
of  choosiug  electors  for  President,  and  the  day 
on  which  they  shall  give  their  vote.  JEte  Green, 
1S4  U.  S.  8T7,  svt  nom.  Fitzgerald  v.  Green,  83 
L.  ed.  951,  10  Sup.  Ct.  Bep.  686. 

And  Congress  has  the  power  to  regulate  na- 
tional elections.     Be  Supervisors  Appointment, 

52  Fed.  254. 

And  where  the  state  law  fixing  the  day  for 
the  meeting  of  presidential  electors  conflicts 
with  the  act  of  Conflrress  In  that  respect,  the 
state  law  must  necessarily  give  way.  McPher- 
son  V.  Blacker,  146  U.  S.  1,  86  L.  ed.  869,  IS 
Sup.  Ct.  Rep.  3.  In  this  case  it  was  held  that 
striking  out  the  day  for  meeting  which  had  al- 
ready been  otherwise  determined  by  the  act  of 
Congress  could  be  done,  and  that  act  remains 
complete  in  Itself,  and  the  state  law  yields  only 
to  the  extent  of  the  collision. 

There  Is  no  doubt  of  the  power  of  Congress 
to  interfere  in  the  protection  of  voters  at  Fed- 
eral elections,  and  that  power  existed  before 
the  adoption  of  either  of  the  recent  amendments 
to  the  Constitution.  It  is  a  power  necessary  to 
the  existence  of  Congress.  United  States  v. 
Crosby,  1  Hughes,  448,  Fed.  Cas.  No.  14,898. 

And  where  it  was  objected  that  deputy  mar- 
shals, authorized  by  the  act  of  Congress  (en- 
forcement acts  May  31,  1870,  and  February  28, 
1871),  to  be  created  and  to  attend  the  elections, 
are  authorized  to  keep  the  peace,  and  that  this 
is  a  duty  which  belongs  to  the  state  authorities 
alone,  it  was  held  that  the  government  of  the 
United  States  may,  by  means  of  physical  force, 
exercise,  through  its  agents,  on  every  foot  of 
American  soli,  the  powers  and  functions  which 
belong  to  it ;  and  this  involves  the  power  to 
command  obedience  to  its  laws,  and  to  keep  the 
peace  to  that  extent.  Ex  parte  Slebold,  100  U. 
8.  371.  25  L.  ed.  717.  (This  act  was  repealed 
February  8.  1894.) 

U.  S.  Rev.  Stat.  |  5511  (repealed  February  8, 
1894),  provided  that  if  in  any  election  for  Con- 
gress any  person  attempts  to  vote  in  the  name 
of  another  person,  or  repeats  his  vote,  or  votes 
at  an  improper  place,  or  unlawfully  secures  an 
opportunity  to  vote,  or  by  threat  or  bribery  pre- 
vents any  quallfled  voter  of  any  state  or  terri- 
tory from  freely  exercising  the  right  of  suffrage, 
or  Induces  any  officer  to  receive  an  illegal  vote, 
or  to  alter  the  result,  he  shall  be  punished. 

U.  R.  Rev.  Stat.  S  6440  (amended  act  May  17, 
1879,  21  Stat,  at  L,  4,  chap.  8),  provided  a  pen- 
alty for  a  conspiracy  to  commit  an  offense 
against  the  United  States,  and  S  5511,  supra, 
conferred  authority  to  punish  conspiracy  in  an 
election  for  Congress  by  proceedings  In  the  Fed- 
eral courts.    Be  Coy,  127  U.  S.  731,  82  L.  ed. 
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274,  8  Sup.  Ct.  Rep.  1263,  Affirming  81  Fed. 
794.  In  this  case  it  was  also  held  that  Con- 
gress has  authority  to  protect  the  poll  books 
containing  a  vote  for  a  member  of  Congress  from 
falsification,  although  the  purpose  of  the  fal- 
sifier may  be  to  affect  only  the  return  of  the 
state  officer  found  In  the  same  poll  books. 

In  United  States  v.  Cahlll,  8  McCrary,  200, 
9  Fed;  80,  It  was  held  that  an  indictment  for 
preventing  a  voter  from  voting,  under  U.  S. 
Rev.  Stat.  S  6511,  must  charge  that  the  offense 
was  an  Interference,  *'  'at  a  congressional  elec- 
tion,' with  a  voter  qualified  to  vote  and  offering 
to  vote  for  a  representative  In  Congress."  The 
court  said :  "It  Is  clear  that  no  Federal  stat- 
ute can  Interfere  with  voters  except  at  an  elec- 
tion for  representatives  in  Congress,  and  then 
only  as  to  their  protection  in  voting  for  a  repre- 
sentative In  Congress." 

Where  an  arrest  was  made  by  a  United  States 
marshal  for  an  apparent  offense,  under  U.  S. 
Rev.  Stat.  S  6511,  of  Illegal  voting,  and  the  mar- 
shal was  arrested  by  a  policeman,  who  was  pros- 
ecuted under  U.  S.  Rev.  Stat.  S  6522,  providing 
a  penalty  for  obstructing  a  marshal  in  the  dis- 
charge of  his  duty,  it  was  said:  "Upon  the 
occasion  in  question  this  statute  of  the  United 
States  was  the  paramount  law,  binding  upon 
policemen  and  all  other  persons."  United 
States  V.  Conway,  18  Blatchf.  569,  6  Fed.  49. 

U.  S.  Rev.  Stat.  §  5512  (repealed  February  8. 
1894),  provided  that  1(,  at  any  registration  of 
voters  for  an  election  for  Congress,  any  person 
attempts  to  register  in  the  name  of  another  per- 
son, or  fraudulently  attempts  to  register,  or  to 
unlawfully  register  for  himself  or  any  other 
person,  or  prevents  any  person  having  the  right 
to  register  from  exercising  such  right,  or  in- 
duces an  officer  to  illegally  register  or  Inter- 
fere, or  to  violate  any  duty  imposed  by  law,  he 
shall  be  punished,  etc.  (act  February  28,  1871, 
chap.  99,  S  1,  16  Stat,  at  L.  p.  433 ;  act  May  31, 
1970,  chap.  114,  i  20,  16  Stat,  at  L.  p.  146).  This 
section  was  held  to  be  constitutional.  Bx  parte 
Slebold.  100  U.  S.  371,  26  L.  ed.  717 ;  Ex  parte 
Clarke,  100  U.  S.  399,  26  L.  ed.  715;  United 
States  V.  Gale,  109  U.  S.  66,  27  L.  ed.  857,  8 
Sup.  Ct.  Rep.  1. 

The  act  of  Congress  of  May  31,  1870.  S  20 
(repealed  February  8,  1894),  provided  that  if 
at  any  registration  of  voters  for  an  election  for 
representatives  or  delegates  in  Congress  any 
person  shuil  fraudulently  register,  etc.,  he  shall 
be  punished,  providing  that  any  registration 
made  under  the  laws  of  any  state  or  territory 
for  any  state  or  other  election  at  which  such 
representative  or  delegate  in  Congress  shall  be 
chosen  shall  be  deemed  to  be  a  registration. 
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Rep.  1108;  Broum,  v.  Munford,  16  Fed.  175; 
United  States  v.  Morriaaey,  32  Fed.  150; 
United  States  v.  Belvin,  46  Fed.  381 ;  Unit- 
ed States  V.  Oruikshank,  1  Woods,  308,  Fed. 
Cas.  No.  14,897;  United  States  v.  Coy,  32 
Fed.  543;  Ex  parte  Perkins,  29  Fed.  900; 
United  States  v.  Sanges,  48  Fed.  84;  Nash- 
ville, 0.  d  St.  L.  R.  Co,  V.  Taylor,  86  Fed.  185. 

The  government  of  the  United  States  is 
one  of  delegated  powers  alone.  Its  author- 
ity is  defined  and  limited  by  the  Constitu- 
tion. All  powers  not  granted  to  it  by  that 
instrument  are  reserved  to  the  states  or  the 
people.  No  rights  can  be  acquired  under 
the  Constitution  or  laws  of  the  United  States 
except  such  as  the  government  of  the  United 
Stales  has  the  authority  to  grant  or  secure. 
All  that  cannot  be  so  ^ranted  or  secured  are 
left  under  the  protection  of  the  states. 

Cooley,  Const.  Lim.  H  173.  , 


While  the  15th  Amendment  prohibited 
discrimination  against  voters  on  account  of 
race,  color,  etc.,  it  gave  to  the  colored  man 
no  higher  right  or  protection  as  to  suffrage 
than  it  gave  to  any  other  race  or  color. 

Twitchcll  V.  Pennsylvania,  7  Wall.  325, 
19  L.  ed.  224;  United  States  v.  Cruikshank, 
92  U.  S.  551,  23  L.  ed.  591. 

It  is  for  the  several  states  to  determine 
by  their  own  laws  how  their  own  oflSccrs 
shall  be  elected,  who  may  or  may  not  vote 
for  such  officers,  and  what  acts  of  commis- 
sion or  omission  respecting  the  exercise  of 
the  elective  franchise  in  the  election  of  such 
officers  shall  be  criminal. 

United  States  v.  Seaman,  23  Blatchf.  216, 
23  Fed.  883;  United  States  v.  Cahill,  3  Mc- 
Cray,  200,  9  Fed.  82. 

Messrs,  B.  D.  Hill  and  W.  O.  P.  Breck- 
enridee  for  defendant  in  error. 


This  was  held  to  be  constitutional.  Consress 
has  the  power  to  regulate  the  time,  places,  and 
maimer  of  holdlnjr  such  elections,  and  such  stat- 
ute did  not  Infringe  the  Constitution  in  provid- 
ing that  the  electors  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous  bran- 
ches of  the  state  legislature.  It  was  further 
held  that  the  prescription  of  the  mode  of  as- 
certaining qualifications  of  an  elector  was  no 
infringement  of  that  clause  that  declares  what 
shall  constitute  the  requisite  qualifications. 
United  States  v.  Quinn,  8  Blatchf.  48,  Fed.  Cas. 
No.  16,110.  In  this  case  the  court  said:  "The 
power  to  make  a  regulation  that  shall  secure 
to  every  man  entitled  to  vote  a  safe  and  con- 
venient exercise  of  his  privilege  involves  the 
power  to  see  to  It  that  no  one  who  is  not  entitled 
to  vote  shall  be  permitted  to  exercise  that 
right." 

U.  S.  Bev.  Stat,  f  6616  (repealed  February  8, 
1894),  provided  that  ^very  person  at  an  election 
at  which  any  representative  in  Congress  is 
voted  for,  whether  such  officer  of  election  be 
created  by  any  law  of  the  United  States,  or 
state,  territorial,  district,  or  municipal  law,  who 
neglects  to  perform  any  duty  in  regard  to  such 
election  required  by  any  law  of  the  United 
States  or  of  any  state  or  territory,  or  who  vio- 
lates any  duty  with  intent  to  affect  any  such 
election,  or  who  fraudulently  makes  any  false 
certificate  of  the  result,  or  withholds  or  de- 
stroys any  certificate  of  record  required  by  law 
respecting  the  election  of  any  such  representa- 
tive, or  who  neglects  to  make  return  of  the  cer- 
tificate, or  who  aids  any  person  to  do  any  act 
by  this  or  any  of  the  preceding  sections  made  a 
crime,  or  who  omits  to  do  any  duty  made  a 
crime,  shall  be  punished,  etc 

In  United  States  v.  Bader,  4  Woods,  189,  16 
Fed.  117,  which  was  an  indictment  under  U.  S. 
Rev.  Stat.  §  5515,  for  doing  an  act  unauthorised 
by  law  with  intent  to  affect  an  election  at  which 
a  representative  in  Congress  was  to  be  elected, 
this  section  was  held  valid.  It  was  said  that 
Congress  has  the  power  to  prohibit  and  punish 
an  act  done  by  ofiicers  of  an  election  for  repre- 
sentatlTes  in  Congress  that  Is  unauthorized  and 
committed  with  Intent  to  affect  the  election. 
This  Indictment  was  for  keeping  an  Improper 
list  of  voters. 

In  a  criminal  proceeding  under  U.  S.  Rev. 
Stat,  i  551.',  for  refusing  to  make  a  certificate 
at  an  election  for  a  member  of  Congress  in  the 
territory  of  New  Mexico,  it  was  held  that  the 
.«)ct  of  Congress  controlled  notwithstanding  the 
prosecution  was  in  a  territorial  court,  and  it 
was  not  within  the  power  of  a  territorial  legis- 
lature to  change  or  alter  the  offense  simply  be- 
cause the  Congress  of  the  United  States  had 
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seen  fit  to  provide  that  in  the  territories  the 
courts  thereof  shall  take  jurisdiction  and  try 
offenses  against  the  laws  of  the  United  States. 
United  States  v.  Vigil,  7  N.  H.  296,  84  Pac.  530. 
The  point  made  in  this  case  was  that  the  two 
offenses  in  the  indictment,  being  felonies  under 
the  territorial  law,  could  not  be  joined  in  the 
same  Indictment. 

Congress  may  protect  a  voter  In  making  his 
choice  and  afterwards  expressing  that  choice  at 
the  polls.  United  States  v.  Gk>ldman,  8  Woods, 
187,  Fed.  Cas.  No.  15.226. 

The  Federal  court  has  the  sole  JnrlsdlctioB  of 
a  complaint  for  perjury  In  testifying  before  a 
notary  public  of  a  state,  upon  a  contested  elec- 
tion of  a  member  of  the  house  of  representatives 
of  the  United  States,  and  a  state  court  has  no 
Jurisdiction  in  such  a  case,  as  the  officer  be- 
fore whom  the  oath  is  taken  performs  the  func- 
tions solely  under  the  authority  conferred  upon 
him  by  Congress,  and  in  a  matter  concerning  the 
government  of  the  United  States.  Re  Loney, 
134  U.  S.  872,  sub  nom.  Thomas  v.  Loney,  33  L. 
ed.  949,  10  Sup.  Ct.  Rep.  684. 

In  Minor  v.  Happersett,  21  Wall.  163,  22  L. 
ed.  627,  it  was  said  that  Congress  had  never 
interfered  with  the  qualifications  of  voters  at 
a  congressional  election. 

Under  U.  S.  Rev.  Stat  Sf  2011-2020  (repealed 
in  1894),  providing  for  the  appointment  of  su- 
pervisors of  elections,  and  |  2021,  providing  for 
the  appointment  of  a  deputy  marshal  at  elec- 
tions where  representatives  or  delegates  In  Con- 
gress are  to  be  chosen.  Brewer,  J.,  said  that  a 
msrshal  has  no  power  to  demand  admittance 
into  the  election  room,  but  may  preserve  order 
and  take  into  custody,  with  or  without  process, 
any  person  committing  any  act  prohibited  by 
the  Federal  statutes,  and  may  interfere  to  keep 
the  peace  If  crowds  come  to  drive  away  voters : 
but  cannot  arrest  a  Judge  for  wrongfully  refus- 
ing a  vote.  A  marshal  cannot  arrest  a  voter  In 
the  act  of  voting,  or  say  that  he  shall  not  vote. 
Re  Deputy  Marshals,  22  Fed.  153.  In  this  cass 
S  2020  was  held  to  be  constitutional. 

b.  Sources. 

The  exercise  of  the  power  of  Congress  to  con- 
trol elections  is  entirely  derivative  from  the 
Federal  Constitution,  under  the  following  provi- 
sions :  Article  1,  f  4,  providing  that  the  times, 
places,  and  manner  of  holding  elections  for  sen- 
ators and  representatives  shall  be  prescribed  In 
each  state  by  the  legislature  thereof,  but  Con- 
gress may  at  any  time  by  law  make  or  alter 
such  regulations  except  as  to  the  places  of 
choosing  senators,  art.  2,  f  1,  cl.  4,  providing 
that     Congress    may    determine    the    time  of 
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Lnrtoiiy  Circuit  Judge,  delivered  the 
•opinion  of  the  court: 

There  was  evidence  tending  to  show  that 
the  plaintiff  in  error  "prevented"  a  number 
of  voters  "of  African  descent"  from  voting 
4kt  a  purely  state  election,  at  which  they 
were  qualified  to  vote  under  the  law  of  Ken- 
tucky, by  promising  them  that  if  they  would 
^  away  from  the  polls  without  voting,  and 
stay  away  until  after  the  polls  had  been 
•closed,  he  would  pay  each  of  them  the  sum 
•of  $5.  The  only  count  upon  which  the  plain- 
tiff in  error  was  tried  contained  no  aver- 
ment that  these  colored  voters  were  "pre- 
vented" from  exercising  the  right  of  suffrage 
"on  account  of  race,  color,  or  previous  con- 
diti(m  of  servitude,"  nor  was  any  such  dis- 
crimination made  an  element  of  the  offense 
by  any  ruling  or  charge  of  the  court  below. 
Neither  was  it  averred  in  the  indjLctment, 
nor  shown  in  the  proof,  that  these  colored 


citizens  and  voters  were  prevented,  hin- 
dered, or  controlled  in  the  exercise  of  their 
right  of  suffrage  at  any  election  at  which 
either  presidential  electors  or  congressmen 
were  to  be  voted  for.  Nor  was  it  averred 
or  pretended  that  there  was  any  law  of  the 
state  of  Kentucky  which  either  denied  or 
abridged  the  right  of  suffrage  on  "account 
of  race;  color,  or  previous  condition  of  serv- 
itude," or  that  the  plaintiff  in  error,  in 
preventing  these  colored  voters  from  exer- 
cising the  right  of  suffrage,  was  acting  in 
any  official  character  whatever.  Is  it,  then, 
an  offense  against  the  United  States,  if  a 
private  citizen  prevents  a  colored  citizen 
and  qualified  voter  from  voting  at  a  purely 
state  election,  where  hiis  conduct  is  not 
grounded  upon  "race,  color,  or  previous  con- 
dition of  servitude?"  The  indictment  is 
based  upon  {  5507  of  the  Revised  Statutes 
of  the  United  States,  which   reads   as   fol- 


cbooslng  the  (presidential)  electors,  and  the 
•day  on  which  they  shall  give  their  votes,  which 
day  shall  be  the  same  throughout  the  United 
States ;  art.  4,  S  8,  cl.  2,  providing  that  Congress 
shall  have  power  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United 
States ;  art.  15,  f  1,  providing  that  the  right  of 
-citizens  of  the  United  States  to  vote  shall  not 
4>e  denied  or  abridged  by  the  United  States  or  by 
any  state  on  account  of  race,  color,  or  previous 
«ondition  of  servitude,  and  f  2,  providing  that 
•Congress  shall  have  power  to  enforce  this  ar- 
ticle by  appropriate  legislation. 

The  power  of  Congress  to  legislate  at  all  in 
regard  tc  congressional  elections  is  derived 
trom  article  1  of  the  Constitution.  The  power 
to  legislate  in  regard  to  presidential  elections 
arises  from  article  2.  The  power  in  regard  to 
territorial  elections  comes  from  article  4,  S  3. 

The  power  of  Congress  to  legislate  at  all  upon 
the  question  of  voting  at  state  elections  rests 
apon  the  15th  Amendment.  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  663 ;  United  States 
T.  Given,  Fed.  Cas.  No.  15,210;  McPherson  v. 
Blacker,  146  U.  S.  1,  36  L.  ed.  869,  13  Sup.  Ct. 
Rep.  8 ;  United  States  v.  Cruikshank,  1  Woods, 
308,  Fed.  Cas.  No.  14,897,  Affirmed  in  92  U.  S. 
542,  23  L.  ed.  588. 

c.  Extent. 

1.  Congressional  elections. 

Congress  has  the  paramount  power  to  regu- 
late the  time  and  manner  of  holding  elections 
tor  members  of  Congress,  and  to  prevent  fraudu- 
lent voting  for  members  of  Congress  at  such 
elections  in  the  several  states.  United  States 
T.  Quinn,  8  Blatchf.  48,  Fed.  Cas.  No.  16,110; 
United  States  v.  McBosIey,  29  Fed.  897;  Re 
Supervisors'  Appointment,  52  Fed.  254 ;  B9 
parte  Gelssler,  9  Biss.  497,  4  Fed.  188.  Ba 
parte  Siebold,  100  U.  S.  871,  25  L.  ed.  717. 

And  also  in  the  territories.  United  States  v. 
Vigil,  7  N.  M.  296,  34  Pac.  530. 

And  may  provide  for  punishment  of  persons 
who  obstruct  the  free  exercise  of  voting  at  such 
«IectIons.  United  States  v.  Belvln,  46  Fed.  381 ; 
Re  Coy,  127  U.  &  781,  82  L.  ed.  274,  8  Sup.  Ct. 
Rep.  1268,  Affirming  81  Fed.  794 ;  United  States 
r.  Conway,  18  Blatchf.  669,  6  Fed.  49 ;  United 
States  V.  Bader,  4  Woods,  189,  16  Fed.  116 ;  Bw 
parte  Clarke,  100  U.  S.  899,  26  L.  ed.  716. 

Congress  has  the  power  to  make  all  regula- 
tions in  regard  to  Federal  elections.  Brown  y. 
Munford,  16  Fed.  175. 

And  where  congressional  and  local  elections 
•re  held  at  the  same  time  and  place,  and  mixed 
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ballots  are  cast.  Congress  has  unquestionably 
the  paramount,  and  when  It  sees  fit  to  exercise 
it  the  exclusive, power  to  regdlate  such  elections. 
Congress  must  in  the  first  instance  determine 
for  itself  what  regulations  are  necessary  or  ex- 
pedient, and  it  is  not  in  the  province  of  the 
courts  to  restrict  or  annul  any  enactment  on  the 
subject  on  the  ground  that  it  is  not  within  the 
powers  of  Congress,  unless  it  is  clear  that  in 
no  event  and  under  no  circumstances  can  the  of- 
fense affect  the  election  for  representatives  in 
Congress.  United  States  v.  McBesley,  29  Fed.  897. 

And  the  power  of  Congress  in  regard  to  elec- 
tions for  representatives  in  Congress  is  para- 
mount and  may  be  exercised  at  any  time  and  to 
any  extent  which  it  deems  expedient,  and  so 
far  as  it  is  exercised,  and  no  farther,  the  regula- 
tions affected  supersede  those  of  the  state  which 
8  re  inconsistent  therewith.  Bw  parte  Siebold, 
100  U.  S.  871,  25  L.  ed.  717.  In  this  case  it 
was  held  that  Congress  has  supervisory  power 
over  the  election  of  representatives  for  Con- 
gress, and  may  make  new  statutory  regulations 
to  aid,  alter,  or  modify  the  regulations  made  by 
the  state ;  and  it  is  not  necessary  that  Congress 
should  assume  exolusive  control,  but  it  may 
adopt  the  machinery  of  the  state. 

In  People  cmp  reC  Grinnell  v.  Hoffman,  116  III. 
587,  56  Am.  Rep.  793,  5  N.  E.  596,  8  N.  E.  788, 
it  was  said  that  in  Bx  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717,  the  constitutionality  of  U.  S. 
Rev.  Stat.  S  2012,  authorizing  the  appointment 
of  supervisors  of  election,  was  sustained,  say- 
ing: "The  point  was  there  made  that  the 
United  States  circait  courts  had  not  the  power 
to  appoint  snpervisors  of  election,  on  the 
ground  that  the  duties  of  such  courts  were  ju- 
dicial, while  the  supervisors  of  election  were  of- 
ficers whose  duties  were  executive  in  their 
character.  It  was  held,  however,  that  *Con- 
gress  had  the  power  to  vest  the  appointment  of 
the  supervisors  in  question  in  the  circuit 
courts.' " 

This  section  is  constitutional.  United  States 
V.  Gale,  109  U.  S.  65,  27  L.  ed.  857,  8  Sup.  Ct. 
Rep.  1. 

In  Re  Supervisors*  Appointment,  52  Fed.  264. 
it  was  held  that  supervisors  of  congressional 
elections  should  be  appointed  under  U.  S.  Rev. 
Stat,  if  2011,  2012,  providing  for  such  super- 
visors, a  proper  application  having  been  made: 
that  the  power  of  Congress  over  national  elec- 
tions was  no  longer  In  question,  as  the  Federal 
law  required  uniformity  in  the  prerequisites  of 
the  right  to  vote  as  affecting  a  citizen  otherwise 
entitled  to  vote  at  a  national  election ;  that  in- 
consistent registration  enactments,  making  dif- 
ferent prerequisites  and  denying  equal  oppor> 
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lows:  "Every  person  who  prevents,  hin- 
ders, controls,  or  intimidates  another  from 
exercising,  or  in  exercising,  the  right  of 
suffrage,  to  whom  that  right  is  guaranteed 
by  the  15th  Amendment  to  the  Constitution 
of  the  United  States,  by  means  of  bribery 
or  threats  of  depriving  such  person  of  em- 
ployment or  occupation,  or  of  ejecting  such 
person  from  a  rented  house,  lands,  or  other 
property,  by  threats  of  refusing  to  renew 
leases  or  contracts  for  labor,  or  by  threats 
of  violence  to  himself  of  family,  shall  "be  pun- 
ished as  provided  in  the  preceding  section." 
This  section  comes  from  the  enforcement 
act  of  May  31,  1870  (16  Stat,  at  L.  141, 
chap.  114),  and  is  the  5th  section  of  that 
act,  carried  into  the  revision  without  altera- 
tion. This  section  provides  for  the  punish- 
ment of  those  who  oostruct  the  free  exercise 
of  the  elective  franchise,  without  distinc- 
tion  between   elections   where    presidential 


electors  or  members  of  Congress  are  to  be 
chosen  and  those  which  are  only  for  the  elec- 
tion of  state  or  municipal  officers.  It  is 
also  very  clear  that  it  is  not  limited  to  of- 
fenses grounded  upon  race,  color,  or  pre- 
vious condition  of  servitude.  The  only 
limitation  of  the  provision  is  that  the  of- 
fenses shall  be  in  respect  of  the  exercise  of 
the  right  of  suffrage  by  a  class  of  voters 
described  as  those  "to  whom  that  right  is 
guaranteed  by  the  15th  Amendment  to  the 
Constitution  of  the  United  States."  It  is  a 
well-settled  rule  of  constitutional  construc- 
tion that  the  Congress  has  power  to  protect 
the  exercise  of  every  right  created  by,  aris- 
ing under,  or  dependent  upon  the  Constitu- 
tion of  the  United  States,  and  may  provide 
for  the  enforcement  of  every  such  right, 
privilege,  or  immunity  by  such  legislation 
as  may  be  reasonably  adapted  to  that  end. 
Ex  parte  Yarhroiigh,  110  U.  S.  651,  28  L.  ed. 


tunities  to  perform  them,  were  contrary  to  the 
Federal  statutes,  and  nugatory.  These  sections 
(2011,  2012)  were  repealed  in  1894. 

The  United  States  has  the  undoubted  right 
to  interfere  in  all  cases  where  there  is  a  regis- 
tration of  voters  for  the  election  of  members  of 
Congress,  and  where  that  interference  occurs 
under  the  authority  of  a  statute  of  the  United 
States  there  can  be  no  law  which  Is  paramount 
to  it.  Ex  parte  Geissler,  9  Blsa  497,  4  Fed. 
188. 

U.  S.  Rev.  Stat,  f  5506,  provided  that  every 
person  who  unlawfully  obstructs  or  confeder- 
ates with  others  to  obstruct,  any  citizen  from 
doing  any  act  required  to  qualify  him  to  vote, 
or  from  voting  at  any  electl<m  in  any  state,  ter- 
ritory, district,  county,  city,  parish,  township, 
school  district,  municipal  or  other  territorial 
subdivision,  shall  be  fined,  etc.  (act  May  81, 
1870,  chap.  114,  S  4,  16  Stat,  at  L.  p.  141). 
This  section  was  repealed  February  8,  1894. 

In  Brown  v.  Munford,  16  Fed.  175,  the  court 
said  that  U.  S.  Rev.  Stat.  S  5506,  now  stands  as 
a  distinct  section.  ''That  although  it  may  not 
refer  in  terms  to  Federal  elections,  yet  It  Is  a 
necessary  implication  of  law  that  it  does  refer 
to  them.  Congress  having  general  powers  of  leg- 
islation In  respect  to  such  elections,  and  the 
courts  being  bound  to  give  effect  to  the  section 
in  respect  to  all  elections  over  which  Congress 
possesses  general  powers.  The  very  same  ques- 
tion is  presented  by  the  demurrer  in  this  case 
In  respect  to  i  2205."  This  was  an  action 
against  a  state  officer  who  refused  to  assess  the 
complainant,  thereby  preventing  him  from  pay- 
ing capitation  tax,  and  from  voting. 

This  section  was  held  valid  as  applied  to  con- 
gressional elections.  United  States  v.  Belvin, 
46  Fed.  381.  In  this  case,  referring  to  the 
Reese  Case,  92  U.  S.  214.  23  L.  ed.  563.  which 
held  that  the  act  of  May.  1870,  was  Identical 
with  U.  S.  Rey.  Stat.  |  5506,  and  was  not  appli- 
cable to  municipal  elections  because  it  was  not 
limited  to  cases  in  regard  to  race,  color,  or  pre- 
vious condition  of  servitude,  the  court  said : 
"But  it  Is  a  plain  non  sequitur  to  contend  that, 
because  an  act  of  Congress  has  no  constitutional 
warrant  in  relation  to  a  state  election,  there- 
fore it  has  no  such  warrant  when  applied  to  a 
congressional  election.  The  argument  on  this 
subject  is  fully  elaborated  in  the  case  of  United 
States  V.  Munford  [16  Fed.  223],  and  need  not 
be  repeated  here.  In  the  case  of  United  States 
v.  Crulkshank,  92  U.  S.  542,  28  L.  ed.  588.  an- 
other section  of  the  enforcement  act  of  1870 
was  brought  In  review,  which  was  pronounced 
unconstitutional  on  grounds  analogous  to  those 
alleged  in  Reese's  Case.  The  cases  of  United 
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States  v.  Harris,  106  U.  S.  629,  27  L.  ed.  290, 
1  Sup.  Ct.  Rep.  601,  and  of  Baldwin  v.  Franks, 
120  U.  S.  678,  80  L.  ed.  766,  7  Sup.  Ct.  Rep. 
G56,  763,  cited  by  the  defense  In  the  cases  at 
bar,  turned  upon  the  constitutionality  of  the- 
2d  section  of  the  act  of  Congress  of  April  20, 
1871,  nearly  identical  with  which  is  S  5519  of 
the  United  States  Revised  Statutes.  That  sec- 
tion Is  egregiously  and  palpably  unconstitutional 
on  its  face.  But  neither  in  its  origin  nor  lta> 
history  has  it  any  relation  to  or  analogy  with 
i  5506  of  the  Revised  Statutes,  under  which  the 
Indictments  at  bar  are  brought.  It  cannot  be 
reasonably  contended  that,  because  It  was  be- 
yond the  competency  of  Congress  to  pass  one 
law.  It  was  therefore  beyond  Its  power  to  pass 
another  law  unlike  the  first  In  purport  and  pur- 
pose. The  decisions  in  the  case  of  Harris  and 
of  Baldwin  v.  Franks  do  not.  therefore,  rule 
those  we  now  have  under  consideration.'* 

2.  Other  elections. 

In  Lackby  v.  United  States  It  Is  held  that 
U.  S.  Rev.  Stat,  f  5507,  providing  that  every 
person  who  prevents,  hinders,  controls,  or  in- 
timidates another  from  exercising  the  right  of 
suffrage,  to  whom  that  right  Is  guaranteed  by 
the  15th  Amendment  to  the  Constitution,  by 
bribery  ur  threats,  shall  be  punished,  etc.,  ts 
void  as  applied  to  state  elections  because  it  In- 
cludes within  Its  operation  offenses  not  grounded 
upon  race,  color,  or  previous  condition  of  servi- 
tude. This  case  is  an  indictment  for  bribing 
citizens  and  voters  of  African  descent  at  a  state 
election.  It  is  held  that  the  15th  Amendment 
has  no  effect  other  than  to  forbid  discrimination 
on  account  of  race,  color,  or  previous  condition 
of  servitude.  The  court  says :  "The  Indict- 
ment in  the  case  at  bar  did  not  aver  the  bribery 
to  have  been  because  of  color,  etc.,  and.  If  It  had, 
it  would  have  added  an  element  not  named  in< 
the  statute." 

This  case  followed  United  States  v.  Amsden, 
10  Rlss.  283,  6  Fed.  819,  which  held  that  the 
language  of  the  Revised  Statutes,  "to  whom  the 
right  of  suffrage  Is  secured  or  guaranteed  by  the 
15th  Amendment,"  was  not  authorized  by  the 
15th  Amendment  on  the  ground  that  the  right 
of  suffrage  was  not  guaranteed  by  that  amend- 
ment. In  that  case  It  was  also  held  that  the 
section  was  not  limited  In  Its  operation  to  per- 
sons who  claim  to  act  under  prohibited  legisla- 
tion, but  provides  for  the  punishment  of  indi- 
viduals acting  for  themselves  Irrespective  of 
state  law  and  In  states  where  there  is  no  pro- 
hibited legislation.  The  Lackey  Case  did  not 
consider  It  necessary  to  discuss  the  proposition 
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274,  4  Sup.  Ct.  Rep.  152;  Re  Neagle,  135  U. 
S.  1,  8uh  nom,  Cunninghiim  v.  Neagle,  34  L. 
ed.  55,  10  Sup.  Ct.  Rep.  658 ;  Logan  v.  Unit- 
ed States,  144  U.  S.  263,  36  L.  ed.  429,  12 
Sup.  Ct.  Rep.  617;  Ke  Quarlea,  158  U.  S. 
532,  39  L.  ed.  1080,  15  Sup.  Ct.  Rep.  959. 
Examples  of  rights  arising  under  or  de- 
pendent upon  the  Constitution  and  laws  of 
the  United  States  are  found  in  the  cases 
cited  above.  Thus,  the  ri^ht  to  vote  for  a 
member  of  Congress  was,  in  Ex  parte  Yar- 
hrough,  held  to  be  a  right  arising  under  the 
Constitution  of  the  United  States.  In  Unit- 
ed States  V.  Cruikshank,  92  U.  S.  542,  553, 
23  L.  ed.  588,  591,  it  was  said  that  the  right 
to  petition  Congress  for  a  redress  of  griev- 
ances is  a  right  secured  to  citizens  of  the 
United  States  by  the  Constitution.  In  L<h 
gan  v.  United  States,  cited  above,  it  was 
held  that  the  right  of  a  prisoner  in  the  law- 
ful custody  of    an    officer    of    the    United 


States  to  be  protected  against  assault  and 
murder  is  a  right  arising  under  and  depend- 
ent upon  the  Constitution.  In  Re  Quarles, 
cited  above,  it  was  held  that  it  is  the  right 
of  every  private  citizen  to  inform  a  mar- 
shal of  the  United  States  of  a  violation  of 
the  revenue  laws  of  the  United  States,  and 
a  right  secured  by  the  Constitution,  and 
that  a  conspiracy  to  injure,  oppress,  threat- 
en, or  intimidate  in  the  free  exercise  of  this 
right,  or  because  of  having  exercised  it,  ia 
punishable  under  S  5508  of  the  Revised 
Statutes.  So,  in  the  Case  of  Neagle,  135  U. 
S.  1,  34  L.  ed.  55,  10  Sup.  Ct.  Rep.  658,  it 
was  held  that  the  richt  of  every  judicial  or 
executive  officer  of  the  United  States  to  be- 
protected  from  lawless  violence  while  in  the 
exercise  of  the  duties  and  functions  of  his 
office  is  a  right  arising  under  the  Constitu- 
tion, and  that  it  is  the  duty  of  the  United 
States  to  afford    such    protection.     In    Ex 


"as  to  whether  the  power  of  Congress  to  legis- 
late in  respect  to  purely  state  elections  Is  not 
also  limited  to  prohibitions  of  discrimination 
by  the  United  States  and  by  the  states  and  their 
offlcers  or  others  claiming  to  act  under  color 
of  laws  within  the  prohibition  of  the  amendment.** 

And  Congress  has  not  the  power  to  interfere 
in  elections  not  Federal,  where  there  is  no  dis- 
crimination as  to  race,  color,  or  previous  con- 
dition of  servitude.  Harrison  v.  Hadley,  2  Dill. 
229,  Fed.  Cas.  No.  6,137;  Lackbt  v.  Uniteo 
States  ;  United  States  v.  Amsden,  10  Biss.  283, 
6  Fed.  S19;  United  States  v.  Nicholson,  8 
Woods,  215,  Fed.  Cas.  No.  15,877  (see  snbd.  6, 
Under  the  ISth  Amendment), 

And  Federal  courts  have  not  original  Jurisdic- 
tion to  protect  or  enforce  every  right  or  privi- 
lege secured  to  a  citizen  by  the  Federal  Consti- 
tution and  acts  of  Congress,  where  such  Juris- 
diction is  not  expressly  conferred  by  Congress. 
Harrison  v.  Hadley,  2  Dill.  220,  Fed.  Cas.  No. 
6,137. 

The  Federal  coart  will  not  enjoin  registration 
for  a  city  election,  for  gerrymandering  the  dis- 
trict or  prescribing  qualifications  oppressive  to 
the  colored  people,  as  the  remedy  is  by  quo  war- 
ranto, or  if  citizens  are  deprived  of  their  right 
to  vote  under  the  14th  or  15th  Amendment  to 
the  United  States  Constitution,  there  is  ample 
remikly  by  Indictment  and  otherwise,  under  act 
of  Congress  of  May  1,  1870  (16  Stat,  at  L.  140, 
February  28,  1871,  16  Stat,  at  L.  482).  Holmes 
V.  Oldham,  1  Hughes,  76,  Fed.  Cas.  No.  6,643. 

In  United  States  v.  Amsden,  10  Biss.  283,  6 
Fed.  810,  it  was  said  that  Congress  may  forbid 
the  enforcement  of  all  laws  which  abridge  the 
right  of  citizens  to  vote  on  account  of  their  race. 

The  power  of  Congress  to  legislate  at  all  upon 
the  question  of  voting  at  state  elections  rests 
upon  the  15th  Amendment  to  the  Constitution, 
and  it  is  only  when  the  wrongful  refusal  at  such 
an  election  is  because  of  race,  color,  or  previous 
condition  of  servitude  that  Congress  can  Inter- 
fere and  provide  for  its  punishment.  United 
States  V.  Reese,  92  U.  S.  214,  23  L.  ed.  563. 
This  was  under  act  of  Congress  of  May  81, 
1870  (16  Stat,  at  L.  140,  S3),  which  provided 
that  whenever,  under  the  Constitution  or  laws 
of  any  state,  any  act  Is  required  to  be  done  by 
any  citizen  as  a  prerequisite  to  voting,  the  of- 
fer of  such  citizen  shall  be  a  performance  of 
such  act  if  he  Is  wrongfully  prevented  by  the 
person  charged  with  the  duty  of  receiving  such 
performance,  and  provided  a  penalty  for  the  per- 
son preventing,  and  |  4,  which  provided  for  the 
punishment  of  any  person  who  shall  by  force, 
bribery,  etc.,  delay  or  obstruct  any  citizen  from 
qualifying  as  a  voter.  It  was  held,  in  a  prose- 
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cution  for  refusing  to  receive  a  vote  of  a  citizen 
of  African  descent  at  a  state  election,  that  these- 
sections  were  void  l>ecause  not  limited  to  dis- 
crimination on  account  of  race,  color,  or  previ- 
ous condition  of  servitude.  In  this  case  the 
court  said :  "Within  its  legitimate  sphere  Con- 
gress is  supreme  and  l)eyond  the  control  of  the 
courts:  but  if  it  steps  outside  of  its  constitu- 
tional limitations,  and  attempts  that  which  is 
beyond  its  reach,  the  courts  are  authorized  to, 
and,  when  called  upon  in  due  course  of  legal  pro- 
ceedings, must,  annul  its  encroachments  upon  the 
reserved  power  of  the  states  and  the  people.*' 

In  United  States  v.  Belvin,  46  Fed.  381.  in 
distinguishing  the  Reese  Case  the  court  said 
that  no  constitutional  statute  could  be  passed 
by  Congress  relating  to  state  and  municipal 
elections,  except  for  the  express  purpose  of  pro- 
tecting voters  from  l)elng  hindered  or  prevented 
from  voting  on  account  of  their  race,  color,  and 
former  slavery,  and  the  act  of  May,  1870,  con- 
tained no  such  limitation,  and  was  therefore 
held  to  be  Inapplicable  to  a  municipal  election. 

And,  in  United  States  v.  Munford,  16  Fed. 
223,  it  was  said  that  in  United  States  v.  Reese, 
92  U.  8.  214,23  L.  ed.  563,  S  5506  was  held  to  be 
in  excess  of  the  power  of  Congress  as  applied 
to  municipal  elections,  as  the  section  said  noth- 
ing of  race,  color,  or  previous  condition  of  servi- 
tude ;  but  that  if  the  offense  had  been  at  a  Fed- 
eral election  the  statute  would  have  been  up- 
held. 

After  S  5500  had  been  declared  unconstitu- 
tional In  the  Reese  Case  It  was  re-enacted,  leav- 
ing out  the  objectionable  part.  United  States  v. 
Munford,  16  Fed.  223.  This  section  was  re- 
pealed February  8,  1804. 

Congress  may  Impose  as  a  penalty  the  for- 
feiture of  citizenship  of  the  United  States  for  a 
criminal  offense,  and  if  the  Constitution  of  a 
state  allows  only  citizens  of  the  United  States 
to  vote.  Congress  may  thus  affect  the  number  of 
voters.  Huber  v.  Relly,  53  Pa.  112.  In  this 
case  It  was  said  that  "Congress  is  indeed  em- 
powered to  make  regulations  for  the  time,  place, 
and  manner  of  holding  elections  for  senators 
and  representatives,  or  to  alter  those  made  by 
the  legislature  of  a  state  (except  those  in  rela- 
tion to  the  places  of  choosing  senators),  but 
here  Its  power  stopa'* 

The  Idaho  act  of  February  3,  1885,  prescrib- 
ing a  non-polygamous  oath  to  electors,  is  with- 
in the  powers  of  Congress,  notwithstanding  the 
Federal  constitutional  provision  prohibiting 
Congress  from  making  a  law  affecting  the  free 
exercise  of  religion.  Wooley  v.  Watklns.  2 
Idaho,  555,  22  Pac.  102. 

And  in  ordaining  government  for  the  territory 
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parte  Yarhrough  the  conviction  was  upon 
■an  indictment  ba^ed  upon  §  5508,  Rev.  Stat, 
which  provides  for  the  punishment  of  those 
who  conspire  ''to  injure,  oppress,  threaten 
or  intimidate  any  citizen  in  the  free  exer- 
cise or  enjoyment  of  any  right  or  privilege 
secured  to  him  by  the  Constitution  or  laws 
•of  the  United  States."  The  conspiracy 
charged  was  that  the  defendants  conspired 
to  intimidate  a  citizen  of  African  descent  in 
the  exercise  of  his  right  to  vote  for  a  mem- 
'ber  of  Congress,  and  that  they  did  this  on 
account  of  nis  race,  color,  or  previous  con- 
•dition  of  servitude.  The  conviction  was 
sustained  upon  the  ground  that  the  right  to 
Tote  for  a  member  of  Congress  depended 
upon  the  Constitution  of  the  United  States, 
and  was  therefore  a  right  secured  thereby, 
which  it  was  the  duty  of  Congress  to  pro- 
tect.    Upon  this  subject,  the  court,  speak- 


ing by  Justice  Miller,  said:  ''But  it  is  not 
correct  to  say  that  the  right  to  vote  for  a 
member  of  Congress  does  not  depend  on  the 
Constitution  of  the  United  States.  Hie  of- 
fice, if  it  be  properly  called  an  office,  is  cre- 
ated by  that  Constitution,  and  by  that  alone. 
It  also  declares  how  it  shall  be  filled,  namely, 
by  election.  Its  language  is:  'The  House 
of  Representatives  shall  be  composed  of 
members  chosen  every  second  year  by  the 
people  of  the  several  states,  ana  the  electors 
m  each  state  shall  have  the  qualifications 
requisite  for  electors  of  the  most  numerous 
branch  of  the  state  legislature.'  Art.  1,  § 
2.  The  states,  in  prescribing  the  qualifi- 
cations of  voters  for  the  most  numerous 
branch  of  their  own  legislatures,  do  not  do 
this  with  reference  to  the  election  for  mem- 
bers of  Congress.  Nor  can  they  prescribe 
the    qualification   for  voters  for   those   eo 


Jes  and  the  people  who  inhabit  them,  all  the 
•discretion  which  belongs  to  the  legislative  power 
Is  vested  In  Congress,  and  that  extends,  beyond 
all  controversy,  to  determining  by  law  from 
time  to  time  the  form  of  the  local  government 
In  a  particular  territory,  and  the  qualification 
•of  those  who  shall  administer  it.  It  rests  with 
Congress  to  say  whether  In  a  given  case  any  of 
the  people  resident  In  the  territory  shall  par- 
ticipate In  the  election  of  its  ofllcers  or  the  mak- 
ing of  its  laws,  and  It  may  therefore  take  from 
them  any  right  of  suffrage  It  may  previously 
'have  conferred,  or  at  any  time  modify  or  abridge 
It.  Murphy  v.  Ramsey,  114  U.  S.  15,  29  L.  ed. 
47,  5  Sup.  Ct.  Rep.  74T. 

8.  Requiring  8iaie  officera  to  obey  state  lau>9. 

Congress  has  the  constitutional  power  to  en- 
act a  law  for  punishing  a  state  officer  of  elec- 
tions for  a  violation  of  his  duty  undnr  a  state 
statute  in  reference  to  an  election  of  a  repre- 
:«entative  for  Congress.  Ba  parte  Slebold,  100 
U.  8.  371,  26  L.  ed.  717 ;  Bw  parte  Clarke,  100 
U.  8.  401,  26  L.  ed.  716 ;  Re  Coy,  127  U.  8.  752, 
.12  L.  ed.  278,  8  Sop.  Ct.  Rep.  1263,  Affirming 
31  Fed.  794 ;  United  States  v.  Kelsey,  42  Fed. 
:883 ;  Brown  v.  Munford,  16  Fed.  175. 

The  power,  under  the  Constitution  of  the 
United  States,  of  Congress  to  make  such  provi- 
sions as  are  necessary  to  secure  the  fair  and 
honest  conduct  of  an  election  at  which  a  mem- 
ber of  Congress  Is  elected,  as  well  as  the  preser- 
vation and  proper  return  and  counting  of  the 
votes  cast  thereat,  and  in  fact  whatever  is  nec- 
essary to  an  honest  and  fair  certification  of  such 
an  action,  cannot  be  questioned.  Re  Coy,  127 
U.  8.  731,  82  L.  ed.  274,  8  Sup.  Ct.  Rep.  1263, 
Affirming  31  Fed.  794. 

Congress  has  the  power  to  compel  compliance 
with  a  state  law  by  a  state  officer  in  matters  af- 
fecting congressional  elections.  For  this  pur- 
pose U.  S.  Hev.  Stat,  f  5515,  was  passed,  provid- 
ing that  every  officer  of  an  election  at  which 
any  representative  or  delegate  In  Congress  Is 
voted  for,  who  neglects  or  refuses  to  perform 
any  duty  required  of  him  by  any  law  of  the 
United  States,  or  of  any  state  or  territory  there- 
of, shall  be  punished,  etc. 

In  a  prosecution  under  this  statute  It  was 
said :  "The  United  States  does  not  concern  It- 
self with  other  elections,  nor  with  the  viola- 
tion of  the  state  laws  as  such  In  any  election; 
but  whenever  a  member  of  Congress  Is  to  be 
elected,  this  act  of  Congress  steps  In  to  protect 
the  people  of  the  whole  United  States  against 
the  evil  effects  of  fraudulent  elections  by  punish- 
ing those  who  hold  the  election  for  every  vlola- 
-tion  of  duty  In  the  performance  of  their  func- 
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tlons ;  or,  to  put  It  another  way.  Congress  seeks 
by  this  statute  to  guard  the  election  of  members 
of  Congress  against  any  possible  unfairness  by 
compelling,  under  its  pains  and  penalties,  every- 
one concerned  in  holding  the  election  to  a  strict 
and  scrupulous  observance  of  every  duty  de- 
volved upon  him  while  so  engaged."  United 
States  V.  Jackson,  25  Fed.  548. 

In  B9  parte  Clarke,  100  U.  8.  899,  25  L.  ed. 
715,  where  a  state  officer  at  an  election  of  a 
representative  of  Congress  was  convicted  In  the 
Federal  court,  under  U.  S.  Rev.  Stat,  f  5515, 
for  a  violation  of  the  law  of  Ohio  In  allowing 
the  ballot  boxes  to  be  broken  open.  It  was  held 
that  Congress  had  power  to  pass  the  law  under 
which  the  conviction  was  had,  and  the  cause  of 
commitment  was  lawful  and  sufficient.  This 
section  was  repealed  February  8,  1894. 

And  In  a  prosecution  for  an  unlawful  regl»- 
tratlon  at  an  election  for  Congress,  It  was  held 
that  Congress  has  the  power  to  Impose  penalties 
for  violating  state  election  laws  In  case  of  an 
election  held  pursuant  to  such  laws  for  the  elec- 
tion of  representatives  in  Congress.  United 
States  V.  O'Connor,  81  Fed.  449. 

Where  there  was  an  election  for  members  of 
Congress  an  application  was  made  to  the  court 
for  a  euhpisna  duces  tecum  for  the  poll  books 
and  ballots,  on  the  ground  that  there  was  a  false 
return  of  the  votes  cast,  and  that  the  matter 
bhould  be  laid  before  the  grand  Jury.  It  waa 
held  that  Arkansas  election  laws,  f  2694,  re- 
quiring the  Judges  of  the  election  to  Inclose  the 
ballots  In  an  envelope  and  prohibiting  their  be- 
ing opened  In  case  of  a  contested  election,  would 
not  prevent  the  Federal  court  from  examining 
the  ballots,  under  U.  S.  Rev.  Stat,  f  6515,  pre- 
scribing a  penalty  against  any  officer  of  an  elec- 
tion for  representatives  in  Congress  who  shall 
be  guilty  of  misconduct  In  regard  to  the  elec- 
tion, or  who  makes  a  false  certificate,  or  with- 
holds any  certificate,  or  neglects  to  do  his  duty. 
It  was  held  that  the  law  of  the  United  States 
In  regard  to  the  election  of  members  of  Congress 
was  paramount.  Re  Massey,  45  Fed.  629.  In 
this  case  it  was  said :  "It  Is  not  contended  by 
the  able  counsel  who  represent  the  respondent 
and  the  state  of  Arkansas  but  that  the  genera] 
government  has  the  right,  under  the  Constitu- 
tion, to  pass  laws  regulating  the  manner  of  hold- 
ing elections  for  members  of  Congress  In  the 
several  states,  nor  that.  In  the  holding  of  elec- 
tions under  said  laws,  the  election  officers  ap- 
pointed under  the  state  laws  become  officers  of 
the  general  government,  as  \\'cll  as  of  the  state, 
and  that  they  are  amenable  to  the  government 
for  violations  of  said  laws :  so  that  It  would 
seem  that  the  only  question  that  need  be  passed 
upon  Is  whether  the  laws  rjf  the  United  States 
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nomine.  They  define  who  are  to  vote  for 
the  popular  branch  of  their  own  legislature, 
■and  the  Constitution  of  the  Unit&  States 
says  the  same  persons  shall  vote  for  mem- 
bers of  Congress  in  that  state.  It  adopts 
the  qualification  thus  furnished  as  the 
•qualification  of  its  own  electors  for  mem- 
bers of  Congress.  It  is  not  true,  therefore, 
that  electors  for  members  of  Congress  owe 
their  right  to  vote  to  the  state  law  in  any 
sense  which  makes  the  exercise  of  the  right 
to  depend  exclusively  on  the  law  of  the 
«tate." 

The  judgment  of  the  court  was  also  rested, 
in  part,  upon  the  broader  ground  that  the 
Congress  had  the  general  implied  "power  to 
protect  the  elections  on  which  its  existence 
depends  from  violence  and  corruption."  But 
.all  that  is  said  in  that  case  upon  this  as- 
pect of  the  question  was  said  of  elections  at 


which  electors  or  congressmen  are  to  be 
chosen,  and  of  the  direct  interest  of  the 
United  States  in  securing  such  elections 
from  violence,  corruption,  and  fraud.  But 
whether  the  power  of  Congress  to  legislate 
in  respect  to  congressional  elections  depends 
upon  the  effect  of  the  2d  and  4th  sections  of 
article  1  of  the  Constitution,  or  arises  out 
of  the  implied  power  to  protect  such  elec- 
tions against  violence  and  fraud  because 
they  are  Federal  elections  so  far  as  Federal 
ofiicials  are  thereby  directly  chosen,  it  is 
very  obvious  that>  whether  such  power  be 
attributed  to  either  the  one  or  the  other 
source,  it  furnishes  no  reason  for  any  inter- 
ference at  a  purely  state  election.  This  we 
do  not  understand  to  be  controverted  by  the 
able  counsel  who  have  argued  this  case. 
But,  whether  conceded  or  not,  it  remains  as 
true  now  as  it  was  when  the  Supreme  Court, 


so  passed  are  paramount  if  they  are  In  conflict 
with  any  state  law." 

Congress  has  the  power  to  impose  a  punish- 
inent  for  the  violation  of  state  laws  in  regard 
to  elections  for  representatives  in  Congress. 
Ex  parte  Siebold,  100  U.  S.  871.  25  L.  ed.  717. 
In  this  case  the  coort  said:  **The  imposition 
of  punishment  implies  a  prohibition  of  the  act 
punished.  The  state  laws  which  Congress  sees 
no  occasion  to  alter,  but  which  it  allows  to 
Btand,  are  in  effect  adopted  by  Congress.  It 
dimply  demands  their  fulfilment.  Content  to 
leave  the  laws  as  they  are,  it  is  not  content  with 
the  means  provided  for  their  enforcement.  It 
provides  additional  means  for  that  purpose,  and 
we  think  It  is  entirely  within  Its  constitutional 
power  to  do  so.  It  is  simply  the  exercise  of  the 
power  to  make  additional  regulations." 

But  the  mere  fact  that  a  repreeentative  in 
Congress  is  voted  for  in  an  election  of  state 
«nd  county  officers  does  not  give  Congress  power 
^o  regulate  such  elections  in  matters  which  have 
nothing  to  do  with  the  elections  of  such  repre- 
sentatives, and  can  have  no  influence  on  it. 
Bx  parte  Perkins,  20  Fed.  900.  In  this  case 
It  was  held  that  the  violation  by  an  officer  of  a 
-state  election,  at  which  election  a  representative 
in  Congress  is  also  voted  for,  of  any  duty  im- 
posed upon  him  by  state  or  Federal  statutes, 
which  solely  concerns  the  election  of  any  state 
t>r  local  officer,  is  not  an  offense  punishable  by 
the  United  States,  and  U.  S.  Rev.  Stat.  SS  6511- 
5515,  making  it  an  offense  against  the  United 
States  for  any  officer  at  such  election  to  violate 
any  duty  so  Imposed  upon  him,  does  not  refer 
to  an  offense  so  committed. 

And  in  United  States  v.  Nicholson,  8  Woods, 
215.  Fed.  Cas.  No.  15,877,  which  was  a  prosecu- 
tion under  U.  S.  Bev.  Stat.  S  5516,  of  state  com- 
fldlsaioners  of  election  appointed  under  the  state 
law  to  conduct  an  election  for  members  of  Con- 
'gress  and  state  officers,  charging  that  they  pre- 
vented a  fair  election  for  a  meml>er  of  Congress 
by  using  three  ballot  boxes  at  the  polls,  the  court 
Instructed  "that  Congress  has  no  power  to  pun- 
ish a  state  officer  for  a  violation  of  a  state  law, 
<ff  it  only  affects  the  election  of  state,  parish,  or 
ward  officers,  and  that  i  5515  of  the  Revised 
Statutes  of  the  United  States  does  not  under- 
take to  punish  state  officers  tpr  a  violation  of 
•state  law.  so  far  as  such  violation  only  affects 
the  election,  or  the  result  of  the  election,  of 
state,  municipal,  or  parish  officers." 

Congress  may  make  nonperformance  of  duties 
Imposed  by  state  laws  on  state  officers  an  offense 
against  the  United  States,  where  discrimination 
is  made  against  a  voter  on  account  of  his  race, 
eolor,  etc.  United  States  v.  Given,  Fed.  Cas. 
No.  15,210. 
-53  li.  IL  A« 


II.  Under  article  1,  United  Btatee  Oonetitution. 
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In  Laciuby  v.  Uniteu  Statbs  it  was  said: 
But  whether  the  power  of  Congress  to  legislate 
in  respect  to  congressional  elections  depends 
upon  the  effect  of  the  2d  and  4th  sections  of  ar- 
ticle 1  of  the  Constitution,  or  arises  out  of  the 
Implied  power  to  protect  such  elections  against 
violence  and  fraud  because  they  are  Federal 
elections  so  far  as  Federal  officials  are  thereby 
directly  chosen,  it  is  very  obvious  that  whether 
such  power  be  attributed  to  either  the  one  or 
the  other  soiurce  it  furnishes  no  reason  for  any 
interference  at  a  purely  state  election." 

Under  Const  art.  1,  |  4.  providing  that  Con- 
gress has  power  to  make  regulations  as  to  the 
time  and  manner  of  holding  elections  for  repre- 
sentatives in  Congress,  or  to  alter  such  regula- 
tions as  the  state  prescribes,  Congress  can  re- 
quire state  officers  of  election,  at  which  repre- 
sentatives in  Congress  are  to  be  voted  for,  to 
perform  the  duties  required  by  the  state  stat- 
utes, and  to  make  the  failure  a  criminal  offense, 
and  could  enact  U.  S.  Rev.  Stat.  SS  6516,  5511, 
to  that  effect.  He  Coy,  81  Fed.  704,  Affirmed  in 
127  U.  S.  752,  82  L.  ed.  278,  8  Sup.  Ct  Rep. 
1268. 

And  under  this  section  of  the  Constitution 
Congress  has  ample  power  to  legislate  for  the 
protection  of  elections  ^or  Congress,  whether 
such  elections  be  for  representatives  alone,  or 
in  conjunction  with  the  election  of  state  and 
county  officers.    Bw  parte  Perkins,  29  Fed.  900. 

U.  S.  Const,  art.  1,  $S  1,  4,  in  regard  to  elec- 
tions of  representatives  in  Congress  and  adopt- 
ing the  qualifications  of  electors  prescribed  by 
the  states,  and  authorising  Congress  to  regu- 
late the  manner  of  holding  such  elections,  are 
Intended  to  place  the  election  of  representatives 
in  the  ultimate  power  of  Congress^  so  as  to  se- 
cure at  all  times  the  house  of  representatives, 
first,  by  preventing  obstructive  legislation  by 
the  states,  and,  second,  securing  to  the  voters 
the  protection  of  the  genenU  government. 
United  States  v..  Goldman,  8  Woods,  187,  Fed. 
Cas.  No.  15,225. 

This  article  does  not  confer  rights  or  privi- 
leges upon  the  Individual  citizen,  but  is  a  clause 
framed  to  secure  the  existence  of  the  govern- 
ment itself.  It  authorises  Congress  to  regulate 
the  time,  place,  and  manner  of  choosing  repre- 
sentatives in  Congress. 

And  under  U.  S.  Const,  art.  1,  $  4,  Congress 
has  the  right,  for  the  preservation  of  the  na- 
tional existence,  to  establish  such  regulations 
respecting  the  manner  of  conducting  an  elec- 
tion for  representatives  in  Congress  as  will  pre- 
vent and  remove  all  obstructions.  Re  Bngle, 
1  Hughes,  592,  Fed.  Cas.  No.  4,488. 
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in  United  States  v.  Reese,  92  U.  S.  214,  218, 
23  L.  ed.  563,  564,  said  that  the  power  of 
Congress  to  legislate  at  all  upon  the  sub- 
ject of  state  elections  depends  upon  the  15th 
Amendment  to  the  Constitution.  If,  there- 
fore, §  5507  of  the  ReWsed  Statutes  is  not 
l^slation  authorized  by  that  amendment,  it 
must  fall.  Thatamendment  is  in  these  words: 

"Sec  1.  The  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States,  or  by  any 
state,  on  account  of  race>,  color,  or  previous 
condition  of  servitude. 

"Sec.  2.  The  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation." 

That  amendment  does  not  confer  a  right 
of  suffrage  upon  any  one,  nor  does  it  secure 
or  guarantee  any  right  of  suffrage  to  any 
class  of  citizens.  It  has  no  other  force  or 
effect  than  to  forbid  discrimination  by  the 
United  States  and  by  the  states  "on  account 


of  race,  color,  or  previous  condition  of  serv- 
itude."   Tliis    precise    question    arose    in* 
United  States  v.  Reese,  92  U.  S.  215,  23  L.. 
ed.  663,  where  the  constitutionality  of  the- 
3d  and  4th  sections  of  the  act  of  May  31^ 
1870,   was   involved.    Those    sections   were 
parts  of  the  original  enforcement  act,  from 
which  §  5507  of  the  Revised  Statutes  comes ; 
it  having  been  the  5th  section  of  that  act» 
Those  sections,  like  the   5th    section,   were 
broad  enough  to    cover    unlawful    obstruc- 
tions to  the  exercise  of  the  elective  franchise' 
M'h  ether   committed    at    state   elections   or 
elections  where  electors  or  members  of  Con- 
gress were  to  be  chosen;  and,  like  the  5th 
section,  were  not  limited  to  discriminations- 
"on  account  of  race,  color,  or  previous  con- 
dition of  servitude."    The  3d  section  of  the- 
act  there  involved  provided  that  an  offer  to 
perform  any  act  made  by  law  a  prerequisite- 
to  voting  was  equivalent    to    performance,. 


In  Minor  v.  Happersett,  21  Wall.  163,  22  L. 
ed.  627,  it  was  said  that  ander  U.  S.  Const,  art. 
1,  S  4,  providing  that  Congress  may  at  any  time 
by  law  make  or  alter  the  regulations  prescribed 
in  each  state  for  holding  elections  for  senators 
and  representatives,  except  as  to  the  place  of 
choosing  senators,  "it  is  not  necessary  to  inquire 
whether  this  power  of  supervision  thus  given  to 
Congress  Is  sufficient  to  authorize  any  interfer- 
ence with  the  state  laws  prescribing  the  qualifi- 
cations of  voters,  for  no  such  Interference  has 
ever  been  attempted.  The  power  of  the  state  in 
this  particular  Is  certainly  supreme  until  Con- 
gress acts." 

Under  this  article  Congress  has  authority  to 
regulate  Federal  elections.  United  States  v. 
Munford,  16  Fed.  223.  In  this  case  it  was  said 
that  it  was  claimed  that  U.  S.  Rev.  Stat.  { 
5506,  has  been  declared  unconstitutional  in 
United  States  v.  Reese,  92  U.  S.  214,  23  L.  ed. 
563,  and  this  was  under  the  same  section  of  the 
original  act  of  May  30,  1870,  as  that  under 
which  this  information  Is  filed,  with  the  excep- 
tion that  after  the  Reese  Case  Congress  re-en- 
acted that  section  leaving  out  of  It  the  words 
which  In  the  Case  of  Reese  had  been  considered 
to  bring  it  under  the  15th  Amendment,  and 
made  It  a  general  law  within  the  power  of 
Congress  to  enact,  not  by  virtue  of  the  15th 
Amendment,  but  by  virtue  of  the  power  under 
U.  S.  Const,  art.  1,  S  4 ;  that  the  Case  of  Reese 
did  not  arise  at  a  congressional  election,  and  all 
claims  to  support  the  indictment  not  arising 
out  of  the  15th  Amendment  were  abandoned. 

It  was  further  said  that  in  the  Reese  Case,  { 
5506  was  not  appropriate  legislation  to  enforce 
the  15th  Amendment,  as  that  section  said  noth- 
ing of  race,  color,  or  previous  condition  of  servi- 
tude ;  that  It  was  a  municipal  election,  and 
therefore  not  within  the  power  of  Congress, 
under  U.  S.  Const,  art.  1,  S  4,  which  gives  power 
to  Congress  over  Federal  elections ;  that  had  the 
same  crime  been  committed  at  a  Federal  elec- 
tion the  court  would  have  found  the  authority 
for  S  5506,  under  art.  1,  {  4,  above  recited. 

III.  Under  article  Z,  United  States  Constitution. 

U.  S.  Const,  art.  2,  {  1,  cl.  2.  provides  that 
each  state  shall  appoint  In  such  manner  as  the 
legislature  thereof  shall  direct  a  number  of  elec- 
tors equal  to  the  whole  number  of  senators  and 
representatives  to  which  the  state  may  be  en- 
titled in  Congress.  Clause  3  provides  that  Con- 
gress may  determine  the  time  of  choosing  the 
electors  and  the  day  on  which  they  shall  give 
their  votes,  which  day  shall  be  the  same 
throughout  the  United  States.  Under  this 
clause,  the  act  of  Congress  of  February  3,  1887 
63  L.  R.  A. 


(24  Stat,  at  L.  378,  chap.  90),  providing  for  a 
meeting  of  the  electors  of  each  state  on  the  sec- 
ond Monday  in  January  next  following  their  ap- 
pointment, was  held  to  be  a  valid  exercise  of  the 
power  of  Congress,  and  controlled  notwithstand- 
ing  a  state  law  fixed  the  third  Wednesday  ilk. 
December  as  the  day  of  meeting.  McPherson  v. 
Blacker,  146  U.  S.  1,  36  L.  ed.  869,  13  Sup.  Ct. 
Rep.  3.  In  this  case  It  was  held  that  Congress 
can  determine  the  time  of  choosing  electors' 
and  the  day  on  which  they  are  to  give  their 
votes,  which  is  required  to  be  the  same  through- 
out the  United  States,  but  otherwise  the  power 
and  Jurisdiction  of  the  state  Is  exclusive,  witb 
the  exception  as  to  the  number  of  electors  an<^ 
the  ineligibility  of  certain  persons. 

In  Re  Green,  134  U.  S.  377,  sub  nom,  Fits- 
gerald  v.  Green,  33  L.  ed.  951,  10  Sup.  Ct.  Rep. 
586,  holding  tliat  the  state  court  had  Jurisdic- 
tion of  an  indictment  for  illegal  voting  for 
electors  of  I'resldcnt,  It  was  said:  "The  only- 
rights  and  duties  expressly  vested  by  the  Con- 
stitution in  the  national  government,  with  re- 
gard to  the  appointment  or  the  votes  of  presi- 
dential electors,  are  by  those  provisions  whlcb^ 
authorize  Congress  to  determine  the  time  of 
choosing  the  electors  and  the  day  on  which  they^ 
shall  give  their  votes,  and  which  direct  that 
the  certificates  of  their  votes  shall  be  opened  br 
tho  president  of  the  Senate  In  the  presence  of 
the  two  houses  of  Congress,  and  the  votes  shalL 
then  be  counted.  Const,  art.  2,  {  1,  Amend- 
ments,  art.  12." 

IV.  Under  Uth  Amendment. 

In  Stone  v.  Smith,  159  Mass.  415,  34  N.  B. 
521,  it  was  said :  "It  is  settled  that  the  right 
to  vote  is  not  one  of  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  within  the 
meaning  of  article  14  of  the  Amendments  to  the- 
Constitution  of  the  United  States.*' 

V.  Under  15th  Amendment, 

The  15th  Amendment  to  the  United  States- 
Constitution  provides  that  "the  right  of  citizens 
of  the  United  States  to  vote  shall  not  be  denied^ 
or  abridged  by  the  United  States  or  by  any  state, 
on  account  of  rape,  color,  or  previous  condition 
of  servitude.  The  Congress  shall  have  power  to- 
enforce  this  article  by  appropriate  l^islation.** 

In  the  case  of  Lackey  v.  United  States  It 
is  held  that  the  15th  Amendment  "does  not  con- 
fer a  right  of  suffrage  ...  to  any  class  of 
citizens.  ...  If  the  right  conferred,  se- 
cured, or  guaranteed  by  the  15th  Amendment  is- 
not  the  right  of  suffrage,  but  the  right  of  ex- 
emption from  discrimination  in  the  exercise  of 
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■where  performance  was  wrongfully  denied 
hy  the  officer  executing  the  law;  and  the  4th 
section  prescribed  penalties  for  unlawfully 
hindering,  obstructing,  or  preventing  any 
citizen  from  doing  any  act  required  to  be 
done  to  qualify  him  to  vote.  The  5th  sec- 
tion continues  the  protection  extended  to 
voters  by  providing  for  the  punishment  of 
those  who  should  by  intimidation  or  bribery 
prevent  any  person  from  exercising  the  elec- 
tive franchise  *'to  whom  the  right  of  suff- 
rage is  secured  or  guaranteed  by  the  15th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States."  Certain  inspectors  of  a  muni- 
cipal election  in  the  state  of  Kentucky  were 
indicted  for  refusing  to  receive  and  count 
at  said  election  the  vote  of  one  Garner,  a 
citizen  of  the  United  States  of  African  de- 
scent. The  indictment  was  based  upon  the 
3d  and  4th  sections.     The  contention  there, 


as  here,  was  that  the  15th  Amendment  had 
created  a  class  of  voters  which  it  was  the 
duty  of  Congress  to  protect  in  the  exercise 
of  the  elective  franchise,  and  that  it  was 
competent  for  Congress  to  provide  for  the 
punishment  of  every  obstruction  to  the  ex- 
ercise of  that  right  as  a  right  arising  under 
or  dependent  upon  the  Constitution  of  the 
United  States.  To  thit>  contention  the  court 
said:  ''Rights  and  immunities  created  by 
or  dependent  upon  the  Constitution  of  the 
United  States  can  be  protected  by  Congress: 
The  form  and  the  mauner  of  the  protection 
may  be  such  as  Congress,  in  the  legitimate 
exercise  of  its  legislative  discretion,  shall 
provide.  These  may  be  varied  to  meet  the 
necessities  of  the  particular  right  to  be  pro- 
tected. The  15th  Amendment  does  not  con- 
fer the  right  of  suffrage  upon  anyone.  It 
prevents  the  states^  or  the    United    States, 


the  elective  franchise  on  account  of  race,  color, 
•etc.,  then  the  legislitfion  which  Congress  is  au- 
thorized to  enact  In  respect  to  voting  at  state 
elections  by  that  amendment  must  be  limited 
to  acts  which  prevent  or  punish  the  discrimin- 
ation therein  forbidden."  This  case  then  holds 
that  Rev.  Stat.  §  5507,  providing  punishment  for 
persons  obstructing  the  "right  of  suffrage  guar- 
anteed by  the  15th  Amendment,"  is  void  as  to 
state  elections. 

The  only  power  that  Congress  has  in  regard 
to  elections  other  than  national  Is  under  the  15th 
Amendment  to  the  Constitution,  and  the  Incli- 
nation of  the  courts  seems  to  be  to  declare  void 
any  legislation  by  Congress  to  regulate  or  pro- 
tect the  rights  of  voters  at  state  or  municipal 
elections  that  is  not  strictly  limited  in  terms 
to  discrimination  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

There  will  still  be  room  for  further  litigation 
over  any  new  legislation,  as  the  right  to  punish 
Individuals  not  acting  under  any  statute  who 
obstruct  negro  voters  at  state  elections  Is  a 
more  serious  question,  and  was  not  decided  in 
LtACKEY  V.  Unitkd  States,  but  in  the  Amsden 
Case  was  held  to  be  another  ground  for  holding 
the  Federal  statute  void. 

U.  S.  Rev.  Stat.  S  5507  (act  of  Congress  May 
31,  1870,  i  5;  16  Stat,  at  L.  140,  chap.  114), 
providing  punishment  for  those  who  prevent  the 
right  of  suffrage  of  persons  to  whom  that  right 
is  guaranteed  by  the  15th  Amendment  to  the 
Constitution  of  the  United  States,  is  held  uncon- 
stitutional as  applied  to  state  elections,  as  it  is 
not  limited  to  discrimination  on  account  of  race, 
-color,  etc.  United  States  v.  Amsden,  10  Biss. 
1283,  6  Fed.  810. 

This  case  is  followed  and  approved  in  Lackbt 
V.  United  States. 

In  United  States  v.  Amsden,  10  BIss.  283,  6 
Fed.  819.  It  was  said:  "In  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563,  it  is  held 
that  the  15th  Amendment  does  not  confer  the 
right  of  suffras^e,  but  it  Invests  citizens  of  the 
United  States  with  the  right  of  exemption  from 
■discrimination  in  the  exercise  of  the  elective 
franchise  on  account  of  their  race,  color,  or  pre- 
vious condition  of  servitude ;  that  the  power  of 
-Congress  to  legislate  at  all  upon  the  subject  of 
voting  at  state  elections  rests  upon  this  amend- 
ment, and  can  be  exercised  by  prescribing  pun- 
ishment only  when  the  wrongful  refusal  to  re- 
ceive the  vote  of  a  qualified  elector  is  because  of 
fais  race,  etc.,  and  that  the  3d  and  4th  sections 
of  the  enforcement  act  are  unauthorized  by  the 
15th  Amendment,  and  void,  because  they  are 
not  confined  in  their  operation  to  unlawful  dis- 
<;rlmlnation  on  account  of  race,  etc." 

The  cases  In  which  the  circuit  courts  have 
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jurisdiction  In  actions  in  regard  to  elections  are 
limited  to  those  in  which  it  shall  appear  that 
the  sole  queston  touching  the  tl.tle  to  such  ofQce 
arises  out  of  the  denial  of  the  right  to  vote 
to  citizens  who  so  offered  to  vote,  on  account  of 
race,  color,  or  previous  condition  of  servitude. 
The  Jurisdiction  of  the  United  States  circuit 
court  Is  only  given  to  the  extent  of  determining 
the  right  of  the  parties  to  such  office  by  reason 
of  th»  denial  of  the  right  guaranteed  by  the 
15th  Amendment  to  the  United  States  Consti- 
tution. Johnson  v.  Jumel,  3  Woods,  69,  Fed. 
Cas.  No.  7,392.  In  this  case  It  was  held  that 
the  act  of  Congress  of  May  31,  1870,  {23  (16 
Stat,  at  L.  146,  chap.  114,  Rev.  Stat.  {  2012), 
providing  for  a  suit  by  any  person  who  is  de- 
prived of  his  election  or  office  by  reason  of  the 
denial  to  any  citizen  of  the  right  to  vote  on 
account  of  race,  color,  or  previous  condition  of 
servitude,  did  not  apply  to  a  case  where  a  person 
claimed  that  he  was  elected  by  a  majority  of  the 
votes  cast,  and  after  the  election  he  was  forcibly 
deprived  of  his  office.  It  was  claimed  that  a 
large  number  of  voters  were  excluded  on  account 
of  race,'  color,  and  previous  condition  of  servi- 
tude. In  this  case  the  court  further  said  that 
if,  after  an  election  has  been  held  and  the  re- 
sult reached  or  declared,  without  discrimination 
from  any  cause,  the  person  elected  Is  deprived 
of  his  office,  the  statute  closes  the  doorway  upon 
the  jurisdiction  of  the  Federal  court. 

The  15th  Amendment,  authorizing  legisla- 
tion by  Congress,  does  not  affect  state  Consti- 
tutions or  state  legislation  In  regard  to  elections 
and  qualification  of  the  electors,  or  control  of 
state  elections,  where  there  is  no  attempted  dis- 
crimination on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563 ;  United  States 
V.  Crosby,  1  Hughes,  448  Fed.  Cas.  No.  14,893 ; 
Harrison  v.  Hadley,  2  Dill.  229,  Fed.  Cas.  No. 
6,137  ;  Anthony  v.  Halderman,  7  Kan.  50 ;  Van 
Valicenburg  v.  Brown,  43  Cal.  43,  18  Am.  Rep. 
136 ;  Washington  v.  State,  75  Ala.  584,  51  Am. 
Rep.  480;  Sproule  v.  Fredericks,  69  Miss.  898, 
11  So.  472. 

The  right  of  a  citizen  to  vote  depends  upon 
the  law  of  the  state  in  which  be  resides,  and  Is 
not  granted  to  him  by  the  Constitution  of  the 
United  States;  nor  Is  such  right  guaranteed  to 
him  by  that  Instrument.  All  that  Is  guaranteed 
Is  that  he  shall  not  be  deprived  of  suffrage  by 
reason  of  his  race,  color,  or  previous  condition 
of  servitude.  United  States  v.  Crosby,  1 
Hughes,  448,  Fed.  Cas.  No.  14,893. 

The  Federal  court  has  no  jurisdiction  in  an 
action  for  defrauding  a  party  ou.  of  an  office 
to  which  he  has  been  elected,  where  the  fraud 
was   perpetrated    without   reference   to   "race. 
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however,  from  giving  preference,  in  this  par- 
ticular, to  one  citizen  of  the  United  States 
over  another  on  account  of  race,  color,  or 
previous  condition  of  servitude.  Before  its 
adoption,  this  could  be  done.  It  was  as 
much  within  the  power  of  a  state  to  exclude 
citizens  of  the  United  States  from  voting 
on  account  of  race,  etc.,  as  it  was  on  account 
of  age,  property,  or  education.  Now  it  is 
not.  If  citizens  of  one  race,  having  certain 
qualifications,  are  permitted  by  law  to  vote, 
those  of  another  having  the  same  qualifica- 
tions must  be.  Previous  to  this  amendment, 
there  was  no  constitutional  guaranty  against 
this  discrimination;  now  there  is.  It  fol- 
lows that  the  amendment  has  invested  the 
citizens  of  the  United  States  with  a  new  con- 
stitutional right,  which  is  within  the  pro- 
tecting power  of  Congress.  That  right  is 
exemption  from  discrimination  in  the  exer- 


cise of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  of 
the  2d  section  of  the  amendment,  Congress 
may  enforce  by  'appropriate  legislation. *" 
This  leads  us  to  inquire  whether  the  act  now 
under  consideration  is  'appropriate  legisla- 
tion* for  that  purpose.  The  power  of  Con* 
gress  to  legislate  at  all  upon  the  subject  of 
voting  at  state  elections  rests  upon  this 
amendment.  The  effect  of  article  1,  §  4,  of 
the  Constitution,  in  respect  to  elections  for 
senators  and  representatives,  is  not  now  un- 
der consideration.  It  has  not  been  con- 
tended, nor  can  it  be,  that  the  amendment 
confers  authority  to  impose  penalties  for 
every  wrongful  refusal  to  receive  the  vote 
of  a  qualified  elector  at  state  elections.  It 
's  only  when  the  wrongful  refusal  at  such 
an  election  is  because  of  race,  color,  or  pre- 


color,  or  previous  condition  of  servitude"  under 
the  act  ot  Congress  (enforcement  act)  approved 
May  31,  1870  (16  Stat,  at  L.  140,  chap.  114), 
amended  February  28,  1871  (16  Stat,  at  L.  433, 
chap.  09).  This  act  provides  that  all  citizens 
of  the  United  States,  who  shall  be  qualified  to 
vote  at  any  election  in  any  state,  territory,  etc., 
shall  be  entitled  to  vote  at  all  such  elections 
without  distinction  of  race,  color,  or  previous 
condition  of  servitude,  and  provides  a  civil  ac- 
tion for  damages,  and  a  criminal  prosecution 
against  the  guiity  party,  and  confers  Jurisdic- 
tion on  the  United  States  courta  Harrison  y. 
Hadley.  2  Dill.  229,  Fed.  Gas.  No.  6,137. 

And  the  15th  Amendment  to  the  Federal  Con- 
stitution does  not  give  the  colored  man  the  right 
to  vote  Independent  of  the  restrictions  and  qual- 
ifications, such  as  age  and  residence,  imposed  by 
the  state  Constitution  upon  the  white  man.  An- 
thony y.  Halderman,  7  Kan.  50. 

The  power  of  the  state  to  determine  who  may 
votf^  is  not  controlled  by  the  15th  Amendment. 
The  15th  Amendment  took  away  the  authority 
of  the  state  to  discriminate  against  citizens  of 
the  IJnited  States  on  account  of  race,  color,  or 
previous  condition  of  seryltude;  but  the  power 
of  exclusion  upon  all  other  grounds,  including 
that  of  sex,  remains  intact.  Van  Valkenburg  v. 
Brown,  43  Cal.  43,  13  Am.  Rep.  136. 

In  Washington  v.  State,  75  Ala.  584,  61  Am. 
Rep.  480,  holding  that  a  state  Constitution  dis- 
qualifying certain  criminals  from  voting  was 
not  er  post  facto.  It  was  held  that  the  election 
franchise  is  a  privilege  rather  than  a  right,  and 
is  the  subject  of  exclusive  regulation  by  the 
state,  limited  only  by  the  provisions  of  the  15th 
Amendment  to  the  Federal  Constitution,  prohit>- 
iting  discrimination  on  account  of  race,  color, 
or  previous  condition  of  servitude. 

There  is  no  limitation  of  the  right  of  the  state 
to  prescribe  quail flcatlons  for  suffrage  except 
those  in  the  Constitution  of  the  United  States 
prohibiting  discrimination  on  account  of  race, 
color,  or  previous  condition  of  servitude,  and 
the  right  of  the  state  is  not  affected  by  the  act 
of  Congress  of  February  23,  1870,  readmitting 
Mississippi  to  representation  in  Congress,  and 
assuming  to  make  it  conditional  upon  the  states 
preserving  the  then  existing  qualifications  for 
suffrage.  Sproule  v.  Fredericks,  69  lilss.  898, 
11  So.  472. 

The  15th  Amendment  authorizes  legislation 
by  Congress  to  prevent  discrimination  against  a 
voter  on  account  of  his  race,  color,  or  previous 
condition  of  servitude.  Ex  parte  Yarbrough, 
110  U.  S.  651,  28  L.  ed.  274,  4  Sup.  Ct.  Rep. 
152 ;  Neal  v.  Delaware,  103  U.  S.  370,  26  L.  ed. 
567;  McPherson  v.  Blacker,  146  U.  S.  1,  36  L. 
ed.  869,  18  Sup.  (H.  Rep.  8;  United  States  v. 
53  L.  R.  A. 


Ouikshank,  1  Woods,  308,  Fed.  Cas.  No.  14.- 
897,  afflimed  in  92  U.  S.  542,  22  L.  ed.  588: 
United  States  v.  Given,  Fed.  Cas.  No.  15,210„ 
15.211 ;  Cully  v.  Baltimore  &  O.  R.  Co.  1  Hughes,. 
536,  Fed.  Cas.  No.  3,466 ;  Kellogg  v.  Warmouth, 
Fed.  cas.  No.  7,667. 

And  the  15th  Amendment  to  the  United  States 
Constitution  does  propria  vigore  substantially 
confer  on  the  negro  the  right  to  vote.  Congress 
has  the  power  to  protect  and  enforce  that  right, 
under  U.  S.  Rev.  Stat,  f  5508,  providing  that  if 
two  or  more  persons  conspire  to  intimidate  any 
citizen  in  the  free  exercise  of  any  right  or  privi- 
lege secured  to  him  by  the  Constitution  or  lawa 
of  the  United  States,  he  shall  be  punished,  etc., 
and  S  5520,  providing  that  if  two  or  more  per- 
sons conspire  to  prevent  any  citizen  entitled 
to  vote  from  giving  his  support  in  favor  of  an 
election  for  an  elector  for  President  or  vice 
president  or  a  member  of  Congress,  they  shall 
be  punished.  These  sections  are  constitutlonaf 
and  valid.  JK«  parte  Yarbrough,  110  U.  S.  651, 
28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152.  In  this  case 
Minor  V.  Happersett,  21  Wall.  162,  22  L.  ed. 
627,  to  the  effect  that  "the  Constitution  of  the 
United  States  does  not  confer  the  right  of  suf- 
frage upon  anyone,"  was  explained,  as  there  the 
court  was  combating  the  argument  that  the 
right  was  conferred  upon  all  citizens,  and  there> 
fore  upon  women  as  well  as  men. 

The  adoption  of  the  15th  Amendment  ren- 
dered inoperative  any  provision  In  an  existing 
Constitution  of  the  state  whereby  the  right  of 
suffrage  was  limited  to  the  white  race.  Neal  v. 
Delaware,  103  U.  S.  870,  26  L.  ed.  567. 

The  right  to  vote  in  the  states  comes  from  the 
states,  but  the  right  of  exemption  from  the 
prohibited  discrimination  guaranteed  by  the 
15th  Amendment  to  the  United  States  Consti- 
tution comes  from  the  United  States.  The  right 
to  vote  has  not  been  granted  or  secured  by  the 
Constitution  of  the  United  States,  but  exemp- 
tion from  discrimination  has  been.  McPherson 
V.  Blacker,  146  U.  S.  1,  36  L.  ed.  869,  13  Sup. 
Ct.  Rep.  3 ;  United  States  v.  Crulkshank,  1 
Woods,  308,  Fed.  Cas.  No.  14,897,  Affirmed  la 
92  U.  S.  542,  23  L.  ed.  588. 

In  the  latter  case  an  indictment  was  held  bad 
because  it  did  not  show  deprivation  of  the  right 
to  vote  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

The  15th  Amendment  to  the  Constitution  of 
the  United  States  not  only  gave  the  right  to- 
participate  with  others  in  voting  on  equar 
terms,  without  any  discrimination  on  account  of 
race,  color,  or  previous  co  tlifion  of  servitude., 
but  the  power  was  expressly  conferred  on  Con- 
gress to  enforce  the  articles  conferring  the  right. 
The  2d  section  of  the  15th  article,  ordaining  that 


1901. 


Lackbt  y.  TJnitkd  Statjsb. 


fFtl 


viovm  condition  of  servitude  that  Congress 
can  interfere,  and  provide  for  its  punish- 
ment. If,  therefore,  the  third  and  fourth 
sections  of  the  act  are  heyond  that  limit, 
they  are  unauthorized." 

Examining  the  sections  there  involved, 
the  court  held  that  neither  section  waa  con- 
fined in  its  operation  to  unlawful  discrim- 
inations on  account  of  race,  color,  or  pre- 
vious condition  of  servitude.  "If  Congress 
had  the  power,"  said  the  court,  "to  provide 
generally  for  the  punishment  of  those  who 
unla^'fuUy  interfere  to  prevent  the  exercise 
of  the  elective  franchise  without  regard  to 
such  discrimination,  the  language  of  these 
sections  would  he  broad  enough  for  that 
purpose."  Having  held  that  Congreas  was 
only  authorized  to  interfere  with  Uie  voting 
at  a  state  election  when  the  wrongful  re- 
fusal to  receive  and  count  a  vote  is  because 
of  race,  color,  or  previous  condition  of  serv- 


itude, the  court  held  that  the  two  sections 
there  involved  were  beyond  the  limit  au- 
thorized by  the  15th  Amendment. 

In  United  States  v.  Cruikshank,  92  U.  S. 
542,  555,  556,  23  L.  ed.  588,  592,  593,  two  of 
the  counts  of  the  indictment  were  for  hin- 
dering and  preventing  the  citizens  named, 
who  were  described  as  being  of  African  de- 
scent, "inthe  free  exercise  and  enjoyment  of 
their  several  and  respective  right  and  privi- 
lege to  vote  at  any  election  to  be  thereafter 
by  law  had  and  held  by  the  people  in  and  of 
the  state  of  Louisiana,  or  by  the  people  of 
and  in  the  parish  of  Grant  aforesaid." 
These  counts,  as  well  as  all  the  other  counts 
of  the  indictment,  were  based  upon  the  6th 
section  of  the  act  of  May  31,  1870,  now  § 
5508  of  the  Kevised  Statutes.  Concerning 
these  particular  counts,  the  court  said :  "In 
Minor  v.  Happeraett,  21  Wall.  178,  22  L.  ed. 
631,  we  decided  that  the  Constitution  of  the 


**the  Congress  shall  have  power  to  enforce  this 
article  b}'  appropriate  legislation/'  was  adopted 
for  a  purpose.  The  enactment  of  Congress  of 
May  31.  1870  (16  Stat,  at  L.  140,  chap.  114,  { 
2),  providing  that  It  shall  be  the  duty  of  any 
state  officer  to  give  all  citizens  an  equal 
opportunity  to  become  qualified  to  vote  without 
distinction  of  race,  color,  or  previous  condition 
of  servitude,  does  not  impose  any  new  duties 
upon  any  state  officer.  Where  state  laws  have 
imposed  duties  Congress  may  malce  the  nonper- 
formance of  those  duties  an  offense  against  the 
United  States,  and  may  punish  it  accordingly. 
This  is  not  invading  the  state  domain.  United 
States  V.  Given,  Fed.  Cas.  15,210,  15.211. 

In  Cully  V.  Baltimore  &  O.  R.  Co.  1  Hughes, 
586,  Ifed.  Cas.  No.  3,466.  it  was  said:  "There 
were  two  cases  with  regard  to  the  15th  Amend- 
ment, or  right  of  suffrage :  The  cases  of  United 
States  V.  Mason,  from  Kent  county,  and 
United  States  v.  Schumenant,  in  Anne  Arundel 
county.  I  held  in  those  cases  that  while  the 
right  of  suffrage  had  not  been  granted  by  the 
15th  Amendment,  yet  there  had  been  granted  a 
right  not  to  be  discriminated  against,  and  the 
learned  pleader  of  this  court,  with  his  usual 
caution,  had  embraced  In  these  indictments  the 
fact  that  they  were  rejected  because  they  were 
colored  people,  and  on  account  of  their  race, 
color,  and  previous  condition  of  servitude,  and 
I  held,  therefore,  that  while  the  Congress  could 
not  give  the  right  of  suffrage  they  could  pro- 
tect it.  I  held,  although  the  section  loolced  to 
hostile  legislation  by  the  states,  yet  that  under 
the  last  clause  of  the  section,  which  gave  them 
the  right  to  enforce  it  by  appropriate  legisla- 
tion, while  they  could  not  act  criminally  upon 
the  state,  they  could  punish  those  persons  who 
denied  to  them  the  right  to  be  protected  against 
discrimination,  the  article  In  the  Constitution  of 
the  United  States  guaranteeing  protection  to  the 
citizens  in  that  regard.*' 

Congress  may  confer  Jurisdiction  on  Federal 
courts  to  preserve  evidence  in  order  to  prose- 
cute a  suit  at  law.  where  a  large  number  of 
voters  are  deprived  of  their  right  to  vote  on 
account  of  race,  color,  or  previous  condition  of 
servitude.  The  enforcement  act  of  Congress 
(16  Stat,  at  L.  140  and  433),  to  enforce  the 
provisions  of  the  15th  Amendment  to  the  United 
States  Constitution,  Is  constitutional  and  valid. 
Federal  circuit  courts  have  Jurisdiction  of  a  bill 
to  preserve  evidence  to  enable  the  prosecution  of 
a  suit  at  law,  where  a  large  number  of  voters 
are  deprived  of  their  right  to  vote  on  account 
of  rare,  color,  or  previous  condition  of  servitude. 
Kellogg  V.  Warmouth,  Fed.  Caa.  No.  7,667. 
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VI.  Summary  of  present  statutes. 

The  United  States  Revised  Statutes,  title 
Elective  franchise,  fi  2002-2031  inclusive,  con- 
tained what  is  known  as  the  "enforcement  act." 
All  of  these  sections  were  repealed  February  8, 
1804,  except  {{  2008,  2004. 

Section  2003  prohibits  any  United  States 
army  or  naval  officer  from  prescribing  the  quali- 
fications of  any  voter.  Section  2004  is  to  the 
effect  that  citixens  qualified  to  vote  shall  be 
allowed  to  vote  at  all  elections  without  distinc- 
tion being  made  as  to  race,  color,  or  previous 
condition  of  servitude. 

The  Revised  Statutes,  chap.  7, — title  Crimes 
against  the  elective  franchise  and  civil  righfs 
of  oitisens, — embraces  SS  5506-^532.  Of  these 
the  main  part  was  repealed  February  8,  1804,. 
vis..  Si  6506,  5611-6515,  5620-6623. 

Of  those  remaining,  {  6607.  providing  punish- 
ment against  those  who  obstruct  the  right  of 
suflTrage  guaranteed  by  the  15th  Amendment,  is 
declared  unconstitutional  as  to  state  elections 
in  Lackby  v.  United  Statxs  and  United  Statea 
V.  Amsden.  6  B'ed.  819. 

The  punitive  clause  of  f  6507  merely  refers 
to  the  punishments  prescribed  In  the  preceding 
section,  which  was  repealed  in  1894. 

Section  5508  is  a  similar  one,  providing  for 
conspiracy.  This  was  upheld  as  to  congres- 
sional elections,  taken  in  connection  with  S  5520. 
The  latter  is  now  repealed.  Ea  parte  Yar- 
brough.  110  U.  S.  651.  28  L.  ed.  274,  4  Sup.  Ct. 
Rep.  162. 

Section  5509  provides  for  punishment  of  other 
crimes  committed  at  the  same  time.  Section 
5610  provides  against  depriving  persons  of  their 
rights  by  color  of  law,  customs,  etc.,  on  account 
of  race,  color,  and  previous  condition  of  servi- 
tude. Section  6616  provides  against  obstruc- 
tion of  process  In  civll-rights  cases.  Section 
5617  provides  against  a  marshal  refusiug  proc- 
ess In  civil-rights  cases.  Section  5518  provides 
against  a  conspiracy  to  prevent  taking  office. 
Section  5519  provides  against  conspiracy  to  de- 
prive persons  of  equal  protection.  This  was 
held  unconstitutional  in  United  States  v.  HaiTls^ 
106  U.  S.  629,  27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601. 

It  seems  there  is  little  left  of  sound  legisla- 
tion on  which  to  base  any  control  at  present  by 
Congress  over  elections.  About  all  that  can  be 
claimed  for  Federal  control,  if  Lackey  v. 
United  States  stands,  are  §S  3507-5510,  and 
these  win  not  apply  except  in  Federal  elections. 
It  seems  that  If  Interference  by  individuals  with 
the  right  of  negro  suffrage  Is  made  at  state 
elections  redress  will  have  to  be  sought  In  the 
state  court.  I-  T. 
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United  States  has  not  conferred  the  right 
of  suftrage  upon  anyone,  and  that  the  Unit- 
ed States  have  no  voters  of  their  own  cre- 
ation in  the  states.  In  United  States  v. 
Reese,  92  U.  S.  214,  23  L.  ed.  563,  we  hold 
that  the  15th  Amendment  has  invested  the 
citizens  of  the  United  States  with  a  new  con- 
stitutional right,  which  is  exemption  from 
discrimination  in  the  exercise  of  the  elec- 
tive franchise  on  account  of  race,  color,  or 
previous  condition  of  servitude.  From  this 
It  appears  that  the  right  of  suffrage  is  not 
a  necessary  attribute  of  national  citizen- 
ship, but  that  exemption  from  discrimina- 
tion in  the  exercise  of  that  right  on  account 
of  race,  etc.,  is.  The  right  to  vote  in  the 
states  comes  from  the  states,  but  the  right 
of  exemption  from  the  prohibited  discrimin- 
ation comes  from  the  United  States.  The 
first  has  not  been  granted  or  secured  by  the 
■Constitution  of  the  United  States,  but  the 
last  has  been.  Inasmuch,  therefore,  as  it 
•does  not  appear  in  these  counts  that  the  in- 
tent of  the  defendants  was  to  prevent  these 
parties  from  exercising  their  right  to  vote 
on  account  of  their  race,  etc.,  it  does  not  ap- 
pear that  it  was  their  intent  to  interfere 
with  any  right  granted  or  secured  by  the 
Constitution  or  laws  of  the  United  States. 
We  may  suspect  that  race  was  the  cause  of 
the  hostility,  but  it  was  not  so  averred. 
This  is  material  to  a  description  of  the  sub- 
stance of  the  offense,  and  cannot  be  supplied 
by  implication.  Everything  essential  must 
be  charged  positively,  and  not  inferentiallv. 
The  defect  here  is  not  in  form^  but  in  sub- 
st^ance." 

Similar  views  as  to  the  limitation  upon 
the  powers  of  Congress  in  respect  of  the  leg- 
islation authorized  by  the  15th  Amendm^it 
are  expressed  in  United  States  v.  Harris, 
lOG  U.  S.  629,  637,  27  L.  ed.  290,  293,  1  Sup. 
Ct.  Rep.  001. 

But  it  is  said  that  the  law  upon  which 
the  indictment  at  bar  is  based  escapes  the 
\'ice  of  the  law  condemned  in  United  States 
v.  Reese,  92  U.  S.  214,  218,  23  L.  ed.  563, 
5G4,  by  the  fact  that  its  operation  is  con- 
fined to  offenses  obstructive  to  the  exercise 
of  the  elective  franchise  by  a  class  of  voters 
described  in  the  law  as  "those  to  whom  the 
right  of  suffrage  is  secured  and  guaranteed 
by  the  16th  Amendment."  "This  class," 
counsel  say,  "is  constituted  solely  of  citi- 
zens of  African  descent,  and  the  operation 
of  the  law  limited  to  offenses  denying  or 
abridging  this  right  of  suffrage."  But  this 
argument  is  based  upon  a  misapprehension 
of  the  vice  in  those  portions  of  the  enforce- 
ment act  commented  upon  in  United  States 
v.  Reese.  If  the  right  conferred,  secured,  or 
guaranteed  by  the  15th  Amendment  is  not 
the  right  of  suffrage,  but  the  right  of  exemp- 
tion from  discrimination  in  the  exercise  of 
the  elective  franchise  on  account  of  race, 
color,  etc.,  then  the  legislation  which  Con- 
gress is  authorized  to  enact  in  respect  of 
voting  at  state  elections  by  that  amendment 
must  be  limited  to  acts  which  prevent  or 
punish  the  discrimination  therein  forbidden. 
Every  wrongful  obstruction  of  the  suffrage 
of  the  black  man  at  a  state  election  is  not 
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!  on  account  of  race,  color,  etc.  Unless  he  is 
hindered  or  prevented  from  the  free  exercise 
of  the  elective  franchise  on  account  of  his 
race,  color,  etc.,  there  has  not  been  a  denial 
or  abridgment  of  the  right  of  suffrage  witli- 
in  the  prohibitions  of  the  amendment.  Both 
United  States  v.  Reese  and'  United  States  v. 
Cruikshank  were  decided  upon  the  ground 
that  discrimination  on  accoimt  of  color, 
race,  etc.,  is  essential  to  the  commission  of 
any  offense  against  the  United  States  at  a 
state  election.  In  Ex  parte  Tarbrough, 
cited  above,  this  limitation  was  held  not  to 
apply  at  elections  where  congressmen  were 
to  be  chosen,  because  the  right  to  vote  for 
congressmen  is  &  right  secured  by  and  de- 
pendent upon  the  Constitution  of  the  United 
States,  the  office  being  created  and  the  quali- 
fication of  voters  being  determined  by  that 
instrument. 

The  vice  of  the  5th  section,  now  S  5507  of 
the  Revised  Statutes,  is  precisely  the  vice 
of  the  3d  and  4th  sections  of  the  same  act. 
It  is  not  limited  in  its  operation  to  congres- 
sional or  presidential  elections,  nor  to  of- 
fenses grounded  upon  race,  color,  or  previous 
condition  of  servitude.  Reading  the  section 
in  connection  with  the  other  parts  of  the 
act  from  which  it  was  taken,  it  is  too  ob- 
vious for  discussion  that  Congress  intended 
that  it  should  have  operation  in  all  elections, 
and  should  not  be  limited  to  obstructions 
to  the  free  exercise  of  the  elective  franchise 
based  upon  race,  etc.  Indeed,  this  is  the 
very  meaning  attached  to  the  act  by  the 
court  below.  The  indictment  in  the  case  at 
bar  did  not  aver  the  bribery  to  have  been 
because  of  color,  etc.,  and,  if  it  had,  it 
would  have  added  an  element  not  named  in 
the  statute.  The  same  conclusion,  in  re- 
spect to  the  invalidity  of  this  section,  was 
reached  by  Judge  Gresham,  in  United  States 
V.  Amsden,  10  Biss.  283,  6  Fed.  819.  With- 
out considering  the  further  question  as  to 
whether  the  power  of  Congress  to  l^slate 
in  respect  to  purely  state  elections  is  not' 
also  limited  to  prohibitions  of  discrimina- 
tion by  the  United  States,  and  by  the  states 
and  their  officers  or  others,  claiming  to  act 
under  color  of  laws  within  the  prohibition 
of  the  amendment,  we  are  content  to  hold 
that  §  6507  is  void,  as  including  within  its 
operation  offenses  not  grounded  upon  race, 
color,  or  previous  condition  of  servitude, 
and  therefore  in  excess  of  the  power  of  Con- 
gress in  respect  of  state  elections;  its  pow- 
ers in  respect  to  such  elections  being  de- 
pendent upon  the  15th  Amendment  alone. 

A  number  of  errors  in  respect  to  the 
charge  delivered  and  to  charges  refused  have 
been  assigned.  Inasmuch  as  we  have  unani- 
mously reached  the  conclusion  that  the  law 
under  which  the  indictment  was  found  is 
repugnant  to  the  Constitution,  it  becomes 
unnecessary  to  consider  the  mere  details  of 
the  trial. 

Judgment  reversed,  with  directions  to 
sustain  the  demurrer  to  the  indictment,  and 
discharge  the  plaintiff  in  error  without  day. 

Petition  for  certiorari  to  remove  case  to 
Supreme  Court  of  the  United  States  doiied. 
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li.  C.  POPE,  Appt., 

V. 

FARMERS'    UNION     &    MILLING    COM- 
PANY, Rcspt. 

(130  Cal.  139.) 

The  destruciton  by  an  Incendiary  lire 
of  'Wheat  stored  In  a  ivarehonse  under 
a  contract  calling  for  its  redelivery,  "damage 
by  the  elements  excepted/'  does  not  excuse  the 
warehouseman  from  his  obligation,  since  the 
exception  of  damage  by  the  elements  is  equiv- 
alent to  an  exception  of  damages  by  the  act 
of  God. 

(September  28,   1900.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Joaquin 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  the  value  of  wheat  stored 
by  plaintiff  with  defendant  and  destroyed 
bv  tire.     Rci'crscd. 

The  facts  arc  stated  in  the  opinion. 

Mr.  J.  G.  Swlnnerton,  for  appellant: 

The  answer  does  not  allege  any  damage 
by  the  elements.  This  term  means  the  same 
thing  as  act  of  God. 

Polack  V.  Pioche,  35  Cal.  416,  95  Am.  Dec. 
115;  Chidester  v.  Consolidated  Ditch  Co.  59 
Cal.  202 ;  Fay  v.  Pacific  Improv.  Co.  93  Cal. 
263,  16  L.  R.  A.  188,  26  Pac.  1099,  28  Pac. 


>»()TE. — What  constitutes  damages  "by  the  cle- 
minis''  within  the  meaning  of  contracts  with 
stiiiulations  referring  thereto. 

I,  What  constitutes  damage  by  the  elements 

generally. 
II.  Ah  applied  to  covenants  in  leases. 

III.  As  applied  to  contracts  by  carriers. 

IV.  Other  miscellaneous  contracts. 
V.  Conclusion. 

I.  What    constitutes   damage   by   the   elements 

generally. 

Anciently  it  was  supposed  that  there  were 
four  elements  of  material  things, — earth,  air, 
iire  and  water ;  and  when  it  came  to  be  icnown 
that  this  classification  had  no  scientific  basis, 
the  term  had  found  a  place  in  common  speech 
■and  in  law  which  it  still  retains.  Van  Wormer 
V.  Crane,  51  Mich.  363,  47  Am.  Rep.  582,  16  N. 
W.  086,  dictum. 

J'ut  the  terms  "elements"  and  *'damage  by  the 
elements,"  as  used  In  contracts  and  leases,  are 
«»imiewhat  uncertain  and  Indefinite  expressions, 
^nd  very  little  aid  will  be  derived  from  resort- 
ing to  any  technical  or  scientific  discussion  of 
the  meaning  of  the  word  "elements."  We 
i«lirMild  rather  look  to  see  whether  the  word  has 
received  uny  fixed  or  accepted  meaning  in  the 
language  of  such  contracts.  Harris  v.  Corlles, 
'<'h:ipman  &  Drake,  40  Minn.  106,  2  L.  R.  A.  340, 
41  N.  W.  940. 

In  the  popular  acceptation  of  the  phrase,  in- 
juries by  the  elements  are  such  injuries  as  re- 
«nlt  from  the  operation  of  the  most  common  de- 
structive forces  of  nature  against  which  prop- 
erty needs  to  be  protected.  Van  Wormer  v. 
Crane.  51  Mich.  363,  47  Am.  Rep.  582,  16  N.  W. 
«8<;.  dMum. 

"Klements,"  as  used  in  a  covenant  against  11- 
flhlllty  in  case  of  damage  by  the  elements,  are 
the  means  by  which  God  acts ;  and  damages  by 
the  elements,  and  damages  by  the  act  of  God, 
uro  convertible  expressions  In  law.  Polack  v. 
IMoche,  S.'i  Cal.  416,  95  Am.  Dec.  115;  Pope  v. 
Farmers'  Union  &  Mill.  Co. 

Thus,  fire  Is  one  of  the  elements,  and  Is 
within  the  meaning  of  an  exception  in  a  cove- 
nant to  repair  all  damages  by  the  elements, 
whether  it  comes  from  spontaneous  combustion, 
from  the  crater  of  a  volcano,  from  the  clouds, 
or  from  accident.  Van  Wormer  v.  Crane,  51 
Mich.  363,  47  Am.  Rep.  582,  16  N.  W.  686. 

And  so  is  an  injury  by  wind  or  flood.  Ibid., 
iUctum. 

And  injuries  to  buildings  by  wind,  rain,  frost, 
p.nd  heat  are  spoken  of  as  injuries  by  the  ele- 
ment-s,  and  all  ordinary  decay  from  natural 
causes  is  classed  in  the  same  category.     Ibid. 

The  rule  has  been  laid  down,  however,  and 
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would  appear  to  be  sustained  by  a  large  major- 
ity of  the  cases  set  forth  in  this  note  as  well  as 
by  Pope  v.  Fabmkrs'  Union  &  Mill  Co.,  that 
before  an  act  can  bo  considered  the  act  of  the 
elements  within  the  meaning  of  a  stipulation 
exonerating  one  from  liability  therefor,  it  must 
appear  that  no  human  agency  intervened ;  for. 
if  it  did,  the  elements  cannot  be  regarded  as 
the  cause,  but  only  as  the  means.  Polack  v.  Pl- 
oche,  35  Cal.  416,  95  Am.  Dec.  115. 

See  also  Myers  v.  Hussenbuth,  32  Misc.  717, 
65  N.  Y.  Supp.  1026,  infra,  II.,  and  cases  set 
forth  infra.  III. 

But  a  departure  from  this  rule  was  sought  to 
be  made,  apparently  with  little  success.  In  Van 
Wormer  v.  Crane,  51  Mich.  363,  47  Am.  Rep. 
582,  16  N.  W.  686,  in  which  it  was  held  that 
damage  by  ftre  is  damage  by  the  elements  within 
the  meaning  of  a  contract  exempting  from  liabil- 
ity therefor,  though  human  agency  may  have 
been  used  In  some  remote  manner  in  producing 
the  fire  which  finally  caused  the  injury,  where 
no  negligence  can  bo  imputed. 

In  the  above  case  Polack  v.  Ploche,  35  Cal. 
416,  95  Am.  Dec.  115,  supra ,  was  distinguished 
upon  the  ground  that  in  that  case  damages  by 
the  elements  or  acts  of  Providence  were  ex* 
cepted :  and  it  was  criticised  by  Sherwood,  J., 
so  far  as  it  held  act  of  God  and  damages  by  the 
dements  to  be  convertible  expressions,  saying: 
God  not  only  himself  uses  the  elements,  but  also 
permits  man  to  use  them  In  the  ordinary  affairs 
of  life.  And  that  in  that  case,  had  not  the  em- 
bankment creating  the  reservoir  been  injured 
through  some  human  agency,  the  defendant's 
case  would  have  fallen  within  the  exception  ;  but 
in  that  case  the  defendant  had  no  more  control 
or  power  over  the  human  agency  setting  the  de- 
structive element  In  motion  than  he  would  have 
had  over  the  operation  of  nature  producing  the 
same  result,  and  that  therefore  the  tenant 
Fhould  be  held  liable  In  the  one  case  no  more 
than  in  the  other. 

So,  In  Harris  v.  Corlles,  Chapman  &  Drake, 
40  Minn.  106,  2  L.  R.  A.  349,  41  N.  W.  940,  it 
was  said  that  fire  Is  one  of  the  elements  in  the 
same  sense  as  water  and  wind  are  such ;  but 
that.  Inasmuch  as  fires,  not  from  lightning,  are 
usually  caused  by  the  intervention  of  human 
agencies,  there  might  be  a  question  whether 
such  damages,  were  caused  by  the  elements. 
But  the  court  declined  to  enter  Into  a  discus- 
sion as  to  the  effect  of  the  intervention  of  hu- 
man agencies. 

II.  As  applied  to  covenants  in  leases. 

A  usual  covenant  in  leases  is  one  to  surrender 
the  leased  premises  at  the  expiration  of  the  term 
in  as  good  condition  as  at  the  commencement, 
ordinary  wear  and  damages  by  the  elements  ex- 


43 


674 


California  Sufbbmb  Court. 


Sept.^ 


943;  Civil  Code,  §  1511;  Ryan  v.  Rogers, 
96  Cal.  349,  31  Pac.  244;  Wilmington 
Transp.  Co.  v.  O'Neil,  98  Cal.  1,  32  Pac. 
705;  Proprietors  of  Mill  Damfi  Foundery  v. 
Hovey,  21  Pick.  441. 

Messrs,  Woods  A  IieviiLiky  and  Nlcol 
A  Orr,  for  respondent: 

Under  a  fair  construction  of  tbe  receipt 
in  connection  with  the  statute  of  1877-78, 
and  more  particularly  with  §  9  thereof,  it 
is  clear  that  the  respondent  did  not  cut  it- 
self off  from  the  operation  and  protection 
of  that  statute,  or  that  it  was  intended  by 
the  receipt  that  the  respondent  should  be- 
come an  insurer  of  the  goods  against  all  loss 


except  that  occasioned  by  the  elements,  to 
wit,  superhuman  force  or  acts  of  God. 

-The  statute  requires  the  receipt,  and  the- 
statute  becomes  a  part  of  the  -receipt,  and 
by  §  9  thereof  a  warehouseman  is  exempt 
from  damages  occasioned  by  fire,  provided 
reasonable  care  and  vigilance  is  exercised  to 
protect  and  preserve  3ie  property. 

One  may  waive  the  benefit  of  a  statute 
in  his  fuvor.  The  waiver,  however,  must  be 
clearly  and  unequivocally  expressed,  for  the 
presumption  is  that  no  one  will  so  waive. 

2  Herman,  Estoppel  &  Res  Judicata,  ft 
825. 

A  construction  placed  upon  the  terms  of 


cepted ;  aud  it  Is  In  cases  involving  covenants 
of  this  kind  that  questions  with  regard  to  what 
constitates  damage  by  the  elements  most  fre- 
quently arise,  and  the  rule  above  given,  that 
the  damage  must  have  occurred  through  some 
of  the  instrumentalities  by  which  God  acts  un- 
affected  by  human  agency,  is  generally  appli- 
cable. 

Thus,  a  lessee  of  a  building  covenanting  to 
keep  the  building  in  repair,  damage  by  tbe  ele- 
ments excepted,  could  not  be  held  responsible 
if  the  building  were  destroyed  by  a  flood  or  tor- 
nado. Van  Wormer  v.  Crane,  51  Mich.  863,  47 
Am.  Rep.  6S2,  16  N.  W.  686,  dictum. 

And  a  lessee  of  a  planing  mill  and  box  factory 
covenanting  to  keep  the  premises  in  good  repair, 
and  at  the  expiration  of  the  term  deliver  them 
In  lilce  condition  as  when  talcen,  reasonable  use 
and  wear  thereof  and  damages  by  the  elements 
excepted.  Is  not  liable  under  such  covenant  for 
an  injury  to  the  premises  while  in  his  posses- 
sion, caused  by  fire  occurring  without  his  fault. 
Van  Wormer  v.  Crane,  51  Mich.  863,  47  Am. 
Rep.  582,  16  N.  Vf.  686. 

But  see,  as  to  injury  arising  from  human 
agency,  though  not  the  fault  of  the  tenant, 
supra,  I.  and  Polack  v.  Pioche,  85  Cal.  416,  95 
Am.  Dec.  115,  infi^. 

In  Van  Wormer  v.  Crane,  51  Mich.  363,  47 
Am.  Rep.  582,  16  N.  W.  686,  supra,  cases  hold- 
ing that  one  who  covenants  unconditionally  to 
repair  or  surrender  premises  in  good  repair  is 
liable  for  tbe  destruction  of  buildings  not  re- 
built by  hira,  though  it  may  have  occurred  by 
fire  or  other  accident,  are  distinguished  upon 
the  ground  that  this  is  not  a  case  of  a  covenant 
unconditiunaliy  to  repair,  but  one  In  which  tbe 
lessees  have  taken  care  to  make  an  exception 
which  is  probably  supposed  to  be  Important. 

So,  the  estate  of  the  lessors  of  a  hotel,  under 
a  lease  In  which  the  lessee  agreed  to  take  the 
property  in  the  condition  in  which  It  then  was, 
and  not  ask  tbe  lessors  for  any  money  or  outlay 
for  repair  during  the  continuance  of  the  lease 
except  for  such  damages  as  might  be  caused  by 
the  elemeuts,  and  to  put  a  designated  sum  in  re- 
pairs on  said  premises  in  part  consideration  for 
the  lease.  Is  not  bound  for  work  and  labor  upon 
such  premises  in  repairing  the  same  upon  the 
order  of  the  lessee;  and  tbe  person  performing 
such  labor  and  furnishing  tbe  materials  would 
not  be  entitled  to  a  mechanic's  Hen  therefor. 
Schrage  v.  Miller.  44  Neb.  818,  62  N.  W.  1091. 

But  an  Injury  to  demised  premises  by  a  tor- 
rent of  water  overflowing  and  sweeping  through 
them,  which  was  produced  by  an  accumulation 
of  waters  from  unusual  rains,  which  were  col- 
lected In  a  natural  reservoir  in  the  vicinity  of 
the  premises  upon  lands  of  a  third  person,  and 
separated  from  the  demised  premises  by  other 
lauds  of  third  persons,  which  were  prevented 
from  overflowing  in  ordinary  seasons  by  a  nat- 
ural embankment,  which  embankment  had  been 
Interfered  with  by  some  person  unknown  to  the 
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tenant,  without  his  knowledge  or  consent,, 
whereby  It  gave  way,  is  not  an  Injury  by  the 
elements  or  the  act  of  Providence  within  the 
meaning  of  an  exception  of  such  damages  fron^ 
the  operation  of  a  covenant  in  a  lease  to  repair ; 
but  is  an  Injury  caused  by  the  act  of  some  stran- 
ger, which  would  not  serve  to  relieve  the  tenant 
from  his  obligation.  Polack  v.  Pioche,  35  Cal. 
416,  95  Am.  Dec.  115. 

An  injury,  to  constitute  damage  by  the  ele- 
ments, however,  must  have  resulted  from  some- 
thing extraordinary  and  unexpected,  and  not  li» 
the  ordinary  course  of  nature. 

Thus,  a  stipulation  in  a  lease  to  return  the 
property  to  the  lessor  In  as  good  order  as  now, 
ordinary  wear  and  tear  and  damage  by  fire, 
wind,  and  water  excepted,  means,  when  taken  in 
connection  with  a  further  stipulation  by  the  les- 
see to  make  all  necessary  repairs  at  her  owa 
expense,  extraordinary  damages  by  fire,  wind,, 
and  water,  and  does  not  include  damages  arlsini: 
from  the  fact  that  the  roof  was  decayed  and 
the  house  thereby  endangered.  Waddell  v.  De- 
Jet,  76  Miss.  104,  23  So.  437. 

And  a  lease  of  the  flrst  story  and  basement  of 
a  brick  building  for  a  term  of  years,  providing 
that  if  at  any  time  during  the  term  the  demised 
prepaises  shall  be  rendered  partially  untenant- 
able by  fire  or  the  elements,  but  so  that  the 
business  carried  on  therein  can  be  successfully 
conducted  while  the  same  are  being  repaired^ 
the  lessor  shall  repair  them  as  soon  as  practi- 
cable, and  the  fair  value  of  the  use  thereof  shall 
be  paid  during  the  period  of  repair  instead  or 
the  rent,  refers  only  to  some  sudden,  unusual, 
or  unexpected  action  of  the  elements  occurrlng- 
durlng  the  term,  such  as  floods,  tornadoes,  and- 
the  like, — to  extraordinary  disasters  not  antici- 
pated by  either  party,  the  efllcient  cause  of 
which  originated  after  the  term  began,  and 
which  either  destroyed  the  building  or  left  It 
in  a  materially  or  essentially  worse  condition 
than  when  it  was  leased :  and  not  to  injuries 
which  were  but  the  natural  and  ordinary  opera- 
tion of  the  laws  of  nature,  the  efficient  cause  of 
which  existed  at  the  date  of  tbe  demise,  such  as 
tbe  percolation  and  oozing  of  water  through  and 
under  the  walls  of  the  basement  from  the  in- 
terior of  the  building,  so  as  to  render  the  base- 
ment so  damp  and  wet  as  to  be  unhealthy  and 
untenantable.  Harris  v.  Corlies,  Chapman  ft 
Drake.  40  Minn.  106.2  L.  R.  A.  849. 41  N.W.940. 

So,  the  Connecticut  act  of  1869,  providing 
that  lessees  or  occupants  of  any  building  whicb 
shall  have  been,  or  be,  without  fault  or  neglect 
on  their  part,  so  destroyed  or  injured  by  tbe  ele- 
ments or  any  other  cause  as  to  be  untenantable 
or  unfit  for  occupancy,  shall  not  be  bound  to  pay 
rent  from  such  destruction  and  Injury  unless 
otherwise  expressly  provided  by  written  agree- 
ment between  the  parties :  and  that  the  lessee 
may  in  snob  case  surrender  the  premises  to  the 
lessor. — applies  only  to  cases  where  the  building 
shall  become  untenantable  by  reason  of  some 
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a  contract  by  one  of  the  parties  thereto 
against  his  own  interest  is  binding  upon 
him. 

Crown  Coal  &  Teto,  Co,  v.  Toch  Coal  Min. 
Co.  67  111.  App.  666. 

Mr.  R.  Id,  Beardslee  also  for  respond- 
ent. 

Henshawy  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  sued  to  recover  from  defendant 
the  value  of  certain  wheat  deposited  under 
the  terms  of  the  following  written  contract: 

Stockton,  Cal.,  July  31,  1897. 
Received  of  Mrs.  L.  C.  Pope,  in  the  Eureka 


warehouse,  situated  on  Levee  street,  Stock- 
ton, the  following  described  merchandise, 
which  we  agree  to  deliver  (damage  by  the 
elements  excepted)  upon  the  surrender  of 
this  certificate  and  payment  of  charges,  twen- 
ty-seven hundred  seventy-six  sacks  wheat, 
weighing  three  hundred  eighty-three  thou- 
sand one  hundred  forty-six  poCinds.  Kates 
of  storage,  seventy-five  cents  per  ton  for  the 
season  ending  June  1,  1808.  2,776  sacks 
wheat,  weighing  383,146.  Room  6^  pile  No. 
67.    Mark:    "L.  C.  P." 

The  complaint  alleged  a  demand  upon  the 
defendant  for  the  return  of  the  wheat,  and 
its  failure  to  comply  therewith.    The  an- 


Budden  and  unexpected  calamity ;  as,  where  it  is 
wholly  or  partially  destroyed  by  fire,  water,  or 
by  a  mob  or  other  like  cause ;  and  is  deelgned 
to  relieve  the  tenant  of  the  burden  of  paying 
rent  after  it  has  become  impossible  for  him  to 
use  and  occupy  the  premises  leased ;  and  does 
not  apply  to  mere  decay  of  the  premises  though 
they  thereby  become 'untenantable.  Hatch  v. 
Stamper,  42  Conn.  28. 

In  Myers  v.  Hussenbuth,  32  Misc.  717,  65  N. 
Y.  Supp.  1026,  however,  it  was  said  that  there 
is  an  Implied  covenant  in  every  hiring  that  the 
tenant  will  surrender  the  premises  at  the  end 
of  the  term  in  as  good  condition  as  they  were  In 
at  the  commencement  of  the  term,  reasonable 
wear  and  tear  and  damages  by  the  elements  ex- 
cepted :  and  that  such  obligation  Is  not  confined 
to  cases  of  ordinary  or  gradual  decay,  but  ex- 
tends to  accidental  Injuries.  But  the  question 
in  the  case  was  as  to  whether  or  not  a  tenant 
was  liable  for  waste  committed  by  strangers 
over  whom  he  had  no  control. 

Likewise,  to  constitute  damage  by  the  ele- 
ments within  an  exception  in  a  lease,  the  Injury 
must  have  been  the  direct  and  proximate  result 
of  the  action  of  the  elements,  and  not  a  remote 
or  Indirect  consequence  thereof. 

Thus,  a  covenant  in  a  lease  of  a  basement  and 
first  and  second  floors  of  a  four-story  building, 
to  repair  ail  damages  done  to  the  premises  dur- 
ing the  lessee's  occu^)ancy,  or  pay  for  the  same, 
the  usual  wear  and  tear  and  providential  de- 
struction or  destruction  by  fire  excepted,  applies 
toa  total  destruction  of  the  premises,  or  an  Injury 
which  would  permanently  unfit  them  for  occu- 
pation and  regulre  a  rebuilding,  as  distinguished 
from  a  repairing,  and  does  not  apply  to  an  In- 
jury by  fire  which  burned  the  roof  off  but  did 
not  extend  below  the  top  floor,  so  as  to  warrant 
the  tenant  in  declining  to  pay  rent  for  the  bal- 
ance of  the  term,  though  the  windows  were 
broken  and  water  ran  In.  Spalding  v.  Munford, 
37  Mo.  App.  281. 

And  an  owner  of  premises  leased  to  a  tenant 
for  an  unexpired  term,  the  tenant  having  cove- 
nanted to  surrender  at  the  end  of  his  term  in 
good  condition,  reasonable  wear  and  damages  by 
the  elements  excepted  can  only  recover  against 
in  adjoining  owner  for  an  Injury  to  a  party  wall 
situated  upon  the  line  between  the  two  lots  for 
an  Injury  to  the  structure  itself.  He  cannot 
recover  anything  on  account  of  the  enjoyment 
of  his  premises  having  been  made  less  beneflcial 
to  the  tenant  thereby,  though  It  is  alleged  to 
have  been  caused  by  unavoidable  accident.  Eno 
v.  Del  Vecfhio,  4  Uuer,  53. 

And  the  rule  has  been  laid  down  in  a  late 
New  Jersey  case  that  a  provision  in  a  lease  that 
all  repairs  are  to  be  made  and  paid  for  by  the 
lessee  Is  limited  and  qualifled  by  another  provi- 
sion therein,  that  the  lessee  shall  peaceably  de- 
liver ap  the  premises  demised  at  the  end  of  the 
term  In  the  same  good  order  and  condition  that 
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he  received  them,  reasonable  wear  and  tear  and 
damage  by  accidental  fire  alone  excepted,  so 
that  the  tenant  would  not  be  required  to  make 
repairs  made  necessary  by  reasonable  wear  and 
tear,  or  by  accidental  fire.  Allen  v.  Fisher  (N. 
J.  Err.  &  App.)  49  Atl,  477. 

And  that  under  a  lease  containing  such  cove- 
nants the  lessor  remains  liable  to  make  repairs 
made  necessary  by  accidental  fire,  under  1  N.  J. 
Gen.  Stat.  p.  1923,  |  35,  providing  that  when- 
ever any  building  erected  on  leased  land  shall 
be  injured  by  fire  without  the  fault  of  the  les- 
see, the  landlord  shall  repair  the  same,  or,  in 
default  thereof,  the  rent  shall  cease.     lbi<L 

But  In  New  York  the  rule  is  that  a  lessee  of 
premises,  covenanting  to  keep  them  In  good  re- 
pair and  do  all  necessary  repairs  on  the  build- 
ings thereon,  is  not  excused  from  repairing  be- 
cause  the  defects  making  repairs  necessary  were 
produced  by  the  elements  and  corrosion  of  time, 
by  another  condition  in  the  lease  to  quit  and 
surrender  the  premises  In  as  good  state  and  con- 
dition as  reasonable  wear  and  tear  thereof 
would  permit,  damages  by  the  elements  excepted, 
since  the  two  covenants  are  entirely  distinct 
and  designed  for  different  purposes,  and  differ 
entirely  as  to  the  time  to  which  they  are  appli- 
cable.    Kling  V.  Dress,  5  Robt.  521. 

And  a  covenant  in  a  lease  upon  the  part  of 
the  lessee  to  surrender  In  as  good  condition  as 
reasonable  use  would  permit,  damages  by  the 
elements  excepted,  did  not  relieve  him  from  the 
obligation  to  make  repairs  under  a  covenant  to 
do  all  repairs,  where  the  leased  premises  con- 
sisted of  an  old  building  fitted  to  the  purpose  of 
his  occupancy,  in  which  he  placed  goods  of  great 
weight,  by  reason  of  which  the  floor  settled,  and 
the  floors  and  roof  settled  still  more  afterwards 
in  consequence  of  a  snow  storm.  McMann  v. 
Autenrelth.  17  Hun,  163. 

And  a  tenant  of  a  store  having  a  plate-glass 
front  which  was  cracked  a  few  Inches  by  the  act 
of  a  stranger,  and  which  crack  gradually  elon- 
gated until  It  nearly  crossed  the  glass,  is  liable 
for  damages  for  the  repair  of  such  glass  under 
a  covenant  in  the  lease  to  make  all  necessary  re- 
pairs, whether  the  elongation  was  caused  by 
wind,  weather,  or  wagons  passing,  and  notwith- 
standing the  fact  that  the  lease  contained  a  stip- 
ulation to  surrender  the  premises  at  the  expira- 
tion of  the  term  in  as  good  state  and  condition 
as  at  the  commencement,  reasonable  use  and 
wear  thereof,  and  damage  by  the  elements,  ex- 
cepted. Cohn  V.  Hill,  9  Misc.  326,  30  N.  Y. 
Supp.  209. 

But  while  no  cases  upon  this  question  from 
other  states  have  been  found,  it  is  thought  that 
the  following  cases,  thougii  not  construing  the 
expression  "damage  by  the  elements,'*  and  per- 
haps not,  therefore,  proper  to  be  considered  in 
this  note,  are  Inconsistent  with  the  New  York 
rule,  and  inferentlally  support  that  of  New  Jer^ 
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swer  of  defendant  did  not  deny  the  exist- 
ence of  the  contract,  but  pleaded  that, 
througli  no  negligence  upon  its  part,  the 
major  portion  of  the  wheat  was  destroyed 
by  fire,  and  the  rest  of  it  so  badly  damaged 
as  to  be  of  small  value,  and  oflFered  to  re- 
store to  plaintiff  the  damaged  wheat  in  its 
possession,  tCnd  the  value  of  such  portion  of 
the  damaged  wheat  as  it  had  already  sold. 
Under  these  pleadings,  a  trial  was  had  be- 
fore a  jury.  The  plaintiff  rested  her  case 
without  the  introduction  of  any  evidence. 
The  evidei/ce  for  the  defense,  which  was  ad- 
mitted without  any  objection  by  plaintiff, 
sliowed  that  the  warehouse  was  destroyed 


by  fire,  and  that  the  fire  was  of  incendiary 
origin.  The  court  instructed  the  jury,  gen- 
erally, that  plaintiff  could  not  recover  if  it 
were  not  shown  that  defendant  was  negli- 
gent. Verdict  passed  for  defendant,  judg- 
ment in  its  favor  followed  the  verdict,  and 
from  that  judgment,  and  from  an  order 
denying  her  a  new  trial,  plaintiff  appeals. 

By  its  written  contract,  defendant  prom- 
ised absolutely  to  return  the  wheat  to  plain- 
tiff upon  surrender  of  the  certificate,  **dam- 
age  by  the  el^nents  excepted."  '*Damaee 
by  the  elements"  is  the  equivalent  of  the 
phrase  "act  of  God."  Polack  v.  Piocke,  35 
Cal.   416,   95   Am.   Dec.    115;    Chidester  ▼. 


Thus,  In  Warren  v.  Wagner,  75  Ala.  188,  51 
Am.  Rep.  446,  it  was  held  that  a  clause  or  cove- 
nant in  a  lease  upon  the  part  of  a  tenant  to  de- 
liver up  the  leased  premises  at  the  expiration  of 
tlie  term  in  as  good  order  and  condition  as  now, 
reasonable  use,  wear,  and  tear  excepted,  does 
not  impose  a  liability  upon  the  lessee  to  repair 
or  restore  the  premises  in  case  of  Injury  by  fire, 
or  by  the  elements  or  other  unavoidable  acci- 
dent, even  in  the  absence  of  an  express  covenant. 

So,  Gutterldge  v.  Munyard,  7  Car.  &  P.  129, 
1  Moody  &  R.  334,  holds  that  a  covenant  in  a 
lease  to  repair  and  yield  up  the  premises  In 
s;ood  repair,  reasonable  use  and  wear  and  tear 
thereof  in  the  meantime  excepted,  where  the  de- 
mised building  Is  a  very  old  one.  does  not  mean 
that  it  shall  be  restored  to  an  improved  state, 
nor  that  the  consequences  of  the  elements  shall 
t>e  averted,  though  there  Is  no  exception  as  to 
the  damages  by  the  elements.  The  duty  of  the 
tenant  is  to  keep  It  as  nearly  as  may  be  in  the 
state  in  which  It  was  at  the  time  of  the  demise 
by  the  timely  expenditure  of  money  and  care. 

It  Is  for  the  court.  In  an  action  for  arrears 
of  rent  in  a  lease,  to  interpret  a  clause  of  the 
lease  containing  a  covenant  upon  the  part  of  the 
lessee  to  repair  all  damages  done  to  the  premises 
during  the  lease,  or  pay  for  the  same,  the  usual 
wear  and  tear  and  providential  destruction  or 
destruction  by  fire  excepted,  and  to  determine 
whether  there  was  any  substantial  evidence 
tending  to  show  a  state  of  facts  within  it. 
Spalding  v.  Munford,  37  Mo.  App.  281. 

While  some  of  the  above  cases  do  not  con- 
strue exceptions  from  liability  for  damages  by 
the  elements,  the)'  are  included  In  the  note  be- 
cause they  do  construe  covenants  against  lia- 
bility for  damage  by  fire,  water,  winds,  storms, 
etc.,  upon  the  theory  that  such  covenants  are 
the  same  In  effect  though  expressed  in  different 
language. 

III.  Aa  applied  to  contracts  by  carriers. 

Carriers  are  not  held  liable  for  injuries  by 
the  act  of  God  or  of  the  publ'.c  enemy.  "Dam- 
age by  the  elements"  and  "injury  by  act  of  God" 
being  synonymous,  therefore  there  Is  little  oc- 
casion for  exceptions  and  restrictions  In  their 
contracts  as  to  liability  for  damage  by  the  ele- 
ments. They  have  frequently  seen  fit,  however, 
to  insert  exceptions  with  reference  to  fires,  heat, 
cold,  winds,  storms,  etc.,  which  have  been  held 
to  conatirute  the  elements  and  be  the  instru- 
mentalities of  God's  action,  and  while  these 
stipulations  seem  to  have  been  given  a 
Rcmewhat  broader  construction  than  stipula- 
tions as  to  exemption  from  liability  for  damage 
by  the  elements  In  leases,  cases  construing  them 
liave  been  included  In  this  note  when  the  injury 
complained  of  was  In  fact  an  Injury  by  the  ele- 
ments as  distinguished  from  injuries  from  perils 
of  the  sea,  or  those  forming  some  other  well-de- 
fined class  of  exceptions  frequently  or  usually 
made. 
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With  reference  to  cases  of  this  dass,  as  in 
cases  with  reference  to  exceptions  in  leases, 
where  the  injury  was  inevitable  and  done  solely 
by  the  action  of  the  elements,  the  carrier  Is  re- 
lieved from  responsibility. 

Thus  a  detention  and  delay  In  handling  the 
lighter  during  the  process  of  unloading  a  vessel, 
caused  by  continued  increasing  cold  resulting  in 
an  accumuIatlMi  of  ice  and  freezing  of  loose  Ice 
within  the  docks,  necessarily  delaying  the  nec- 
essary changes  In  the  position  of  the  lighter  In 
order  to  receive  the  goods,  is  a.  detention  by 
frost  within  the  meaning  of  a  provision  in  the 
charter  party  relieving  the  vessel  from  liabil- 
ity for  damage  for  delay  caused  by  frosts,  etc. 
Anlholm  v.  A  Cargo  of  Iron  Ore,  23  Fed.  620. 

But  where  liability  for  damages  by  free2ing  is 
excepted  from  a  bill  of  lading,  and  a  loss  occurs 
from  the  excepted  cause,  the  exception  must  be 
the  proximate  cause  of  the  loss  and  the  sole 
cause.  Read  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  60 
Mo.  206. 

And  the  words  "while  at  depots,"  in  a  con- 
tract between  a  shipper  and  a  carrier  by  which 
the  carrier  agreed  to  carry  and  forward  certain 
property  to  a  point  beyond  Its  line  on  payment 
of  freight  and  charges,  the  dan^ages  incident  to 
railroad  transportation,  loss  or  damage  by  fire 
or  the  elements  while  at  depots  excepted,  only 
refer  to  depots  at  which  the  cars  containing  the 
goods  might  be  stopped  while  en  route  to  the 
place  of  destination,  and  not  to  the  depot  at 
that  place,  so  as  to  relieve  the  carrier  from  lia- 
bility for  loss  by  fire  at  that  depot.  E.  O.  Stan- 
ard  Mill.  Co.  v.  White  Line  Central  Transit  Co. 
122  Mo.  258,  26  S.  W.  704. 

If,  however,  the  loss  resulted  in  part  or  in 
whole  from  a  human  agency,  and  particularly 
if  it  resulted  fr^m  the  act  or  neglect  of  the  car- 
rier himself,  the  exemption  Is  of  no  effect. 

Thus,  the  freezing  of  a  part  of  a  cargo  of  or- 
anges, due  to  the  fact  that  they  were  unloaded 
at  a  time  when  the  weather  was  t)eIow  zero.  Is 
not  an  act  of  God  within  the  meaning  of  an  ex- 
ception in  the  bill  of  lading  of  liability  for  dam- 
ages caused  by  an  act  of  God,  but  Is  due  to 
the  discharging  of  the  oranges  at  an  unsuitable 
time.     The  Aline,  19  Fed.  875. 

And  where  in  a  contract  with  a  carrier  for  the 
transportation  of  a  quantity  of  potatoes  the  par- 
ties stipulated  that  the  potatoes  were  to  be  car- 
ried at  the  owner's  risk  of  freezing,  and  the  po- 
tatoes were  Injured  during  transportation  by 
freezing  and  rotting,  it  devolves  upon  the  car- 
rier, in  an  action  for  the  injury,  to  show,  not- 
withstanding the  exception,  that  the  loss  did 
not  occur  through  any  fault,  want  of  care,  or 
negligence  on  its  part,  or  on  the  part  of  its 
agents  or  employees.  Read  v.  St.  Louis.  K,  C. 
&  N.  R.  Co.  60  Mo.  206. 

And  the  burden  rests  with  a  railroad  company 
to  show  that  cotton  transported  by  It  under  a 
bill  of  lading  stipulating  against  liability  for 
destruction  by  fire,  which  was  burned  while  be- 
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Consolidated  Ditch  Co.  59  Cal.  202;  Fay 
V.  Pacific  Improv.  Co.  93  Cal.  253,  201,  16 
L.  R.  A.   188,  26  Pac.   1009,  28  Pac.  943. 

As  no  effort  was  made  by  defendant  to  re- 
form thin  contract  in  any  way,  it  must 
stand,  so  far  as  this  case  is  concerned,  ex- 
actly as  it  was  written;  and,  so  construing 
it>  it  is  open  to  but  one  interpretation, 
namely,  that  defendant's  liability  to  return 
the  wheat  was  absolute,  unless  it  was  pre- 
vented from  so  doing  by  the  act  of  God. 
Under  this  construction  of  the  contract,  it 
was  no  defense  for  defendant  to  say,  or  to 
show,  that  the  wheat  was  destroyed  with- 
out negligence  upon  its  part.    It  was  in- 


cumbent upon  it  to  show  that  tlic  wheat 
was  in  fact  destroyed  or  damaged  by  the 
elements.  The  evidence  which  it  adduced 
tended  merely  to  prove  that  the  fire  was  of 
incendiary  origin,  and  thus  absolutely  to 
negative  the  idea  that  the  destruction  ot' 
the  grain  was  caused  by  the  act  of  God. 

The  judgment  and  order  are  therefoi'e  re- 
versed, and  the  cause  remanded. 


J. 


We  concur:     Temple,  J.;   MeFarland, 


Rehearing  denied. 


ing  transported,  was  not  lost  through  its  neg- 
ligence. Texas  &  P.  R.  Co.  v.  Richmond  (Tex.) 
«.S  S.  W.  619. 

So,  a  carrier  agreeing  to  remove  a  quantity  of 
oats  from  a  designated  place  within  fifteen  days 
from  date*  wind  and  tide  and  other  acts  of  God 
permitting,  is  not  relieved  from  liability  by  the 
fact  tliat  on  one  occasion  his  boat  was  prevented 
from  reaching  the  place  in  question  by  increas- 
ing winds,  where  on  another  occasion  his  boat 
was  prevented  from  reaching  such  place  by  an 
accumulation  of  logs,  and  it  does  not  appear 
that  there  were  not  other  occasions  during  the 
fifteen  days  when  it  was  possible  to  reach  such 
place.  Adams  v.  Ames,  19  Wash.  425,  53  Pac 
546. 

Jjikewiae,  a  common  carrier,  though  he  is  ex- 
empt by  contract  from  liability  for  losses  aris- 
ing from  fire  and  lilce  causes,  is  bound  to  use  or- 
dinary diligence  in  protecting  goods  intrusted 
to  his  care  for  transportation,  and  saving  them 
from  loss  and  Injury,  which  ordinary  diligence 
may  be  defined  to  be  that  care  or  degree  of  dili- 
gence which  reasonable,  prudent,  and  honest 
men  would  take  or  exercise  and  exhibit  in  re- 
spect to  their  own  concerns  under  all  the  cir- 
cumstances surrounding  each  particular  case. 
Little  Rock,  M.  U.  &  T.  R.  Co.  v.  Talbot,  47  Ark. 
97,  14  S.  W.  471. 

And  an  exception  in  a  bill  of  lading  given  by 
an  express  company,  that  It  is  not  to  be  liable 
for  any  loss  or  damage  occasioned  by  fire,  does 
not  relieve  it  from  liability  for  a  loss  by  fire 
occasioned  by  the  negligence  of  the  railroad 
company  employed  by  it  to  carry  the  goods  in 
question,  as  the  railroad  company,  when  trans- 
porting such  goods  for  an  express  company,  is 
Its  agent.  Bank  of  Kentucky  v.  Adams  Exp.  Co. 
93  U.  S.  174,  23  L.  ed.  872. 

And  a  carrier  by  rail  carrying  cotton  upon 
open  fiat  cars,  which  cotton  Is  burned  while  in 
transit,  is  not  relieved  from  liability  therefor  by 
a  stipulation  written  across  the  bill  of  lading 
that  the  carrier  was  not  to  be  responsible  for 
loss  or  damage  by  fire  or  water,  where  the  cot- 
ton might  have  been  stored  in  box  cars,  which 
were  safer,  and  the  train  carrying  the  cotton 
was  made  up  of  l}oth  classes  of  cars.  New  Or- 
leans, St.  L.  &  C.  R.  Co.  V.  Faler,  58  Miss.  911. 

If  a  loss  of  goods  in  the  hands  of  a  carrier 
by  fire  can  be  ascribed  to  a  failure  to  use  what 
diligence  and  care  would  suggest  was  feasible 
to  have  been  done,  the  carrier  cannot  shield  him- 
self behind  an  exemption  in  the  bill  of  lading 
from  liability  for  the  loss  or  damage  by  fire. 
Ibid. 

And  a  stipulation  in  a  contract  for  carriage, 
against  liability  for  loss  or  damages  to  the  goods 
carried  by  fire  or  the  elements,  cannot  be  con- 
stmed  to  operate  as  a  stipulation  against  losses 
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ur  damages  occasioned  by  negligence  of  the  car- 
rier, as  such  damages  canr.ot  be  stipulated 
against.  B.  O.  Stanard  Mill.  Co.  v.  White  Line 
Central  Transit  Co.  122  Mo.  258,  26  S.  W.  704  : 
Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot,  31) 
Ark.  523;  Dillard  v.  Louisville  &  N.  R.  To.  2 
Lea,  288 ;  Condlct  v.  Grand  Trunk  R.  Co.  54  N. 
Y.  505 ;  Lamb  v.  Camden  &  A.  R.  &  Transp.  Co. 
46  N.  Y.  288,  7  Am.  Rep.  327. 

A  common  carrier  has  two  distinct  liabilities. 
— the  one  for  loss  by  accident  or  mistake  with 
reference  to  which  he  Is  liable  as  an  lususer, 
and  the  other  for  loss  by  default  or  negligence 
with  reference  to  which  he  is  answerable  as  an 
ordinary  bailee ;  and  with  reference  to  his  lia- 
bility as  an  insurer  he  may  protect  himself  by 
stipulations  limiting  his  liability  for  injury  or 
damage  by  fire  or  other  casualty.  But  with  ref- 
erence to  losses  occurring  from  his  own  default 
or  neglect  of  duty,  public  policy  will  not  permit 
him  to  stipulate  for  Immunity.  Louisville  &  N. 
R.  Co.  V.  Urownlec,  14  Bush,  590. 

And  a  contract  for  transportation  by  a  car- 
rier, stipulating  against  liability  for  losses  or 
damages  by  fire  or  the  elements,  will  be  con- 
strued strictly  and  most  strongly  against  the 
carrier,  where  there  is  reasonable  doubt  as  to 
whether  the  stipulation  would  include  loss 
or  damage  occasioned  by  negligence.  E.  O. 
Stanard  Blill.  Co.  v.  White  Line  Central 
Transit  Co.  122  Mo.  258,  26  S.  W.  704;  Lit- 
tle Rock,  M.  R.  &  T.  R.  Co.  v.  Talbot,  39  Ark. 
523. 

A  stipulation  in  a  shipping  receipt  for  a  car- 
load of  cotton,  however,  shipped  from  one  state 
to  another,  that  the  railroad  company  should 
not  be  liable  for  destruction  of  the  cotton  by 
fire,  or  any  other  damage  thereto  by  causes  be- 
yond its  control,  is  not  prohibited  or  rendered 
Ineffectual  by  a  statutory  provision  of  the  state 
of  shipment  that  railroad  companies  and  other 
common  carriers  for  hire  within  the  state  shall 
not  limit  their  liability  as  it  exists  at  common 
law  by  Inserting  exceptions  in  the  bill  of  lading 
or  otherwise,  since  such  provision  is  confined 
to  carriers  within  the  state,  and  does  not  apply 
to  Interstate  commerce.  Texas  &  P.  R.  Co.  v. 
Richmond  (Tex.)  63  S.  W.  619. 

IV.  Other  nUacellaneous  contraoia. 

The  rules  above  stated  seem  to  apply  to  all 
contracts  in  which  a  party  stipulates  to  be  re- 
sponsible, damage  by  the  elements  excepted. 

Thus,  a  person  contracting  with  another  for 
the  sale  of  a  quantity  of  canned  com  at  a  speci- 
fied price,  the  contract  providing  that  in  case 
of  a  destruction  of  the  cannery  by  the  elements 
the  seller  Is  not  to  be  held  liable  for  nondeliv- 
ery, is  excused.  In  case  of  a  subsequent  destruc- 
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tion  of  the  cannery  by  fire,  from  the  perform- 
ance of  any  part  of  the  contract  not  due  at  the 
time  of  the  fire.  Allen  v.  Quann,  80  111.  App. 
647. 

So,  a  contract  for  lock  excavation  for  the  en- 
largement of  the  basin  of  a  canal,  providing 
^at  additional  time  may  be  allowed  for  the 
completion  of  the  work  If  the  contractor  shall 
be  prevented  therefrom  by  freshets,  Ice,  or  other 
force  or  violence  of  the  elements  without  his 
fault,  leaves  no  discretion  in  the  officer  to  whom 
the  question  was  referred,  except  in  respect  to 
the  amount  of  additional  time  to  be  allowed, 
where  the  working  season  on  the  river  was  lim- 
ited to  a  short  period  by  unprecedented  and  un- 
usual floods,  which  prevented  the  completion  of 
the  work  within  the  time  agreed  upon,  as  the 
word  "may"  in  such  case  must  \)e  construed  to 
menu  "shall,"  and  in  determining  the  amount 
of  additional  time  there  must  be  an  exercise  of 
a  Just  and  reasonable  judgment,  and  not  of  ar- 
bitrary power.  Gleason  v.  United  States,  33  Ct. 
CI.  65. 

for  an  application  of  the  above  rules  to  such 
a  provision  in  a  contract  by  a  warehouseman, 
see  Pope  v.  Fabmlrs'  Union  &  Mux.  Co. 

V.  Conclusion. 

Damage  by  the  elements  is  held  to  be  the 
equivalent  of  Injury  by  the  act  of  God,  the  ele- 
ments being  the  Instrumentalities  through  which 
God  acts.  As  to  what  constitutes  a  loss  by  a 
carrier  through  the  act  of  God,  see  note  to 
Blythe  v.  Denver  &  ^l.  G.  R.  Co.  (Colo.)  11  L. 
R.  A.  615, — Defenses  in  action  for  loss  by  car- 
rier; act  of  God  as  an  excuse.  It  includes  dam- 
age by  fire,  floods,  wind,  rain,  frost,  and  heat. 

Questions  as  to  exceptions  against  liability 
for  damage  by  the  elements  arise  most  fre- 
quently with  reference  to  covenants  in  leases, 
to  surrender  the  premises  in  good  condition  ;  and 
in  such  cases,  in  order  to  relieve  from  llablUcy, 
the  damages  must  have  resulted  from  something 
sudden,  unusual,  and  unexpected,  and  the  pre- 
vailing rule  is  that  it  must  have  occurred  with- 
out human  agency.  And  while  there  Is  a  con- 
flict of  authority,  the  prevailing  rule  would  seem 
to  be  that  such  a  stipulation  qualifies  a  stipula- 
tion to  repair,  so  that  the  tenant  would  not 
have  to  repair  in  case  of  injury  by  the  elements, 
thougli  the  opposite  rule  prevails  in  New  York. 

Carriers  are  not  liable  for  damage  by  the  act 
of  God  or  the  public  enemy,  and  therefore  stipu- 
lations against  liability  for  damage  by  the  ele- 
ments in  their  contracts  would  seem  to  be  of 
little  use,  and  are  of  rare  occurrence.  They 
have  seen  fit,  however,  in  some  Instances,  to 
insert  stipulations  against  liability  for  loss  by 
fires,  floods,  winds,  storms,  and  cold,  and, 
with  reference  to  such  covenants,  the  rule  ap- 
plicable to  covenants  against  liability  for  dam- 
age by  the  elements  in  leases  would  seem  to  ap- 
ply. Rut  the  loss  must  not  have  resulted  from 
any  want  of  ordinary  care  on  the  part  of  the 
carrier;  and  such  a  stipulation  cannot  be  con- 
strued so  as  to  excuse  him  from  the  consequen- 
ces of  his  own  negligence  or  that  of  his  agents 
or  servants. 

These  rules  apply  to  all  contracts  containing 
f>lmllar  stipulations.  But,  owing  to  the  rule 
that  the  act  of  God  excuses,  such  stipulations  In 
contracts  other  than  those  between  landlord 
and  tenant  are  not  numerous,  and  cases  con- 
struing are  scarce.  F.  H.  B. 
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WESTERN    UNION    TELEGRAPH   CX)M. 

PANY,  Respt. 

(130  Cal.  667.) 

1.  CoBipltance  ^vttli  Its  statutory  duty 
to    asc    srreat    care    and    dtliirence    in 

transmitting  messages  is  established  in  favor 
of  a  telegraph  company  by  a  finding  that  it 
has  not  been  guilty  of  any  negligence. 

2.  One  vrlao  compiles  vrltla  a  tele- 
irraplaed  rean^st  to  farnlsla  Informal 
tlon  by  telegram  is  the  agent  of  the  one  mak- 
ing the  request,  so  that  the  latter  will  be 
bound  by  his  agreement  that  the  company 
shall  not  be  liable  for  mistakes  in  unrepealed 
messages. 

8.  Transmission  of  a  telearram  at  a 
time  iTlien  a  storm  bas  made  tlae 
^Tlres  -«vorl£  badly  Is  not  gross  negligence 
on  the  part  of  the  telegraph  company,  if. 
when  it  is  actually  sent,  the  wires  are  in  good 
working  order,  and  the  statute  requires  the 
forwai'ding  of  messages  at  the  earliest  prac- 
ticable moment. 

(December  14,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Oourt  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  failure  to  correctly  transmit  and  deliver 
a  telegram.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Thomton  A  Menbacli  for  ap- 
pellants. 

Messrs.  George  H.  Fearons  and  R.  B. 
Carpenter,  for  respondent: 

The  contract  contained  on  the  blank  of 
the  message  was  valid. 

Hart  V.  Western  U.  Teleg.  Co.  66  Cal. 
57i),  55  Am.  Rep.  119,  6  Pac.  637;  Reding- 
ton  V.  Padfyi  Postal  Teleg.  Cable  Co.  107 
Cal.  317,  40  Pac.  432;  Primrose  v.  Western 
U.  Teleg.  Co.  154  U.  S.  1,  38  L.  ed.  883,  14 
Sup.  Ct.  Hep.  1098;  MaoAndreu)  v.  Electric 
Teleg.  Co.  17  C.  B.  3;  Baxter  y.  Dominion 
Teleg.  Co.  37  U.  C.  Q.  B.  470;  Qrinnell  v. 
Western  U.  Teleg.  Co.  113  Mass.  299,  18 
Am.  Rep.  485;  Clement  v.  Western  U.  Teleg. 
Go.  137  Mass.  463 ;  Passmore  v.  Western  U. 
Teleg.  Co.  78  Pa.  242;  Kiley  v.  Western  U. 
Teleg.  Co.  109  N.  Y.  231,  16  N.  E.  75;  United 
States  Teleg.  Co.  Qildersleve,  29  Md.  232,  96 
Am.  Dec.  519;  Aiken  v.  Western  U.  Teleg. 


Note. — As  to  stipulation  restricting  liability 
of  telegraph  company  for  mistakes  in  unrepeated 
messages,  see.  In  this  series,  OIllIs  v;  Western  U: 
Teleg.  Co.  (Vt.)  4  L.  R,  A.  611.  and  note;  Pep- 
per V.  Western  U.  Teleg.  Co.  (Tenn.)  4  L.  R.  A. 
660;  Western  U.  Teleg.  Co.  v.  Stevenson  (Pa.) 
5  L.  R.  A.  515 ;  Western  U.  Teleg.  Co.  v.  Short 
r  Ark.)  9  L.  R,  A.  744  ;  Wertz  v.  Western  U. 
Teleg.  Co.  (Utah)  13  L.  R.  A.  610.  and  note; 
Brown  v.  Postal  Teleg.  Cable  Co.  (N.  C.)  17  L. 
R.  A.  648 ;  Francis  v.  Western"  U.  Teleg.  Co. 
(Minn.)  25  L.  R.  A.  406;  Birkett  v.  Western  U. 
Teleg.  Co.  (Mich.)  83  L.  R.  A.  404;  Reed  ▼. 
Western  G.  Teleg.  Co.  (Mo.)  34  L.  R.  A.  492; 
and  Western  U.  Teleg.  Co.  v.  Eubauk  (Ky.)  36 
L.  R.  A.  711. 
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<Jo.  5  S.  C.  N.  S.  358 ;  Western  U.  Teleg.  Co. 
V.  iJarcw,  15  Mich.  525. 

GaToutte^  J.,  delivered  the  opinion  of  the 
•court : 

Plaintiffs  telegraphed  to  W.  B.  Dennis,  at 
-St.  Louis,  aiiking  him  to  telegraph  them  the 
lowest  cash  price  for  220  tons  of  40-pound 
steel  rails.  The  message  was  correctly  de- 
livered, and  in  answer  thereto  Dennis  tele- 
graphed to  plaintitl's  the  price  to  be  $37 
jper  ton.  This  despatch  was  delivered  in  due 
time,  but  when  delivered  it  read  $27  per  ton ; 
•the  mistake  in  the  message  having  occurred 
in  transit,  by  reason  of  atmospheric  disturb- 
4inces.  Relying  upon  the  words  of  the  mes- 
sage as  delivered,  plaintiffs  entered  into  con- 
tracts to  buy  and  sell  steel  rails,  and  great 
<lamage  resulted  to  them  by  reason  of  the 
cnistake  of  defendant  heretofore  stated.  To 
recover  this  damage  the  present  action  is 
brought.  The  facts  of  the  case  are  largely 
■agreed  upon,  and  in  addition  the  court  made 
41  finding  of  fact  as  follows:  ''The  defend- 
ant. Western  Union  Telegraph  Company, 
was  not  guilty  of  gross  or  any  other  degree 
•of  negligence  in  the  transmission  of  the  mes- 
sage of  Dennis  to  the  plaintiffs;  nor  was  the 
•error  or  mistake  in  the  said  despatch  of  said 
Dennis,  as  the  same  was  delivered  to  said 
plaintiffs,  due  to  or  caused  b}''  the  gross  or 
any  other  degree  of  negligence  of  the  said 
defendant,  Western  Union  Telegraph  Com- 
pany." Upon  the  facts,  judgment  was  ren- 
•dered  for  defendant,  and  this  appeal  from 
the  judgment  and  order  denying  a  motion 
for  a  new  trial  is  now  before  us.  This  find- 
ing in  favor  of  defendant  of  no  negligence  is 
essentially  a  finding  of  the  ultimate  fact  in 
the  case,  and  will  l^  so  treated  by  the  court 
in  the  consideration  of  the  merits  of  this  ap- 
:peal. 

The  Civil  Code  declares  (§  2162):  "A 
•carrier  of  messages  for  reward  must  use 
^reat  care  and  diligence  in  the  transmission 
and  delivery  of  messages."  In  many  juris- 
dictions it  is  held  that  the  phrase  "gross  neg- 
ligence" is  a  misnomer,  and  that  the  adjec- 
tive "gross"  in  no  way  qualifies  the  noun 
^'negligence."  But  in  this  state  the  rule  is 
recognized  to  the  contrary,  not  only  by  the 
decisions  of  this  court,  but  by  many  sections 
♦of  our  Civil  Code.  The  phrases  "gross  neg- 
ligence" and  "slight  negligence"  are  found  in 
•common  use  in  the  law  of  this  state,  and,  be- 
ing so  used,  each  must  be  held  to  have  a  dis- 
tinctive meaning.  The  defendant  in  this 
■case  was  required  to  use  great  care  in  the 
transmission  and  delivery  of  this  message. 
"The  court  found  that,  in  the  transmission 
and  delivery  of  this  message,  defendant  was 
not  guilty  of  any  negligence.  Not  being 
:guilty  of  any  negligence  whatever,  defendant 
must  be  held  to  have  used  great  care:  and 
the  finding  of  fact  quoted  is  the  equivalent 
-of  an  express  finding  that  defendant  used 
great  care  in  the  performance  of  its  duty  in 
the  transmission  and  delivery  of  the  message 
liere  involved.  But,  in  view  of  the  conclu- 
sion at  which  the  court  has  arrived,  it  is  un- 
necessary to  determine  whether  or  not  the 
evidence  in  this  case  is  sufficient  to  support 
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a  finding  of  fact  to  the  effect  that  defendant 
was  not  guilty  of  any  negligence  whatever, 
and  this  conclusion  is  based  upon  the  follow- 
ing reasons: 

The  written  message  which  was  delivered 
by  Dennis  to  defendant,  to  be  sent  to  San 
Francisco  and  delivered   to   plaintiffs,   con- 
tained the  following  regulation  and  stipula- 
tion bearing   upon   defendant's   duties   and 
liabilities:  "It  is  agreed  between  the  sender 
of  this  message  and  this  company  that  said 
company  shall  not  be  liable  for  mistakes  or 
delays  in  the   transmission  or  delivery,  or 
for  nondelivery,  of  any  unrepeated  message, 
whether  happening  by  negligence  of  its  serv- 
ants or  otherwise,  beyond   the   amount    re- 
ceived for  sending  the  same."     In  this  case 
the  message  sent  from  St.  Louis  to  plaintiffs 
was  not  a  "repeated  message."     The  forego- 
ing stipulation  constituted  a  valid  and  bind- 
ing contract    between    Dennis,    the    sender, 
and  the  defendant  company.  As  to  its  valid- 
ity and  binding  force  in  this  state,  at  least, 
the  law  may  be  considered  settled.     Hart  v. 
^ye8tern  V.  Teleg.  Co.  60  Cal.  679,  55  Am. 
Rep.  119,  6  Pac.  637;  liedington  v.  PacifU) 
Postal  Teleg.  Cable  Co.  107  Cal.  317,  40  Pac. 
432;  Primrose  v.  Western  U.  Teleg.  Co.  154 
U.  S.  1,  38  L.  ed.  883,  14  Sup.  Ct.  Rep.  1098. 
These  authorities  declare   the   rule    of   this 
state  upon  the  question.     It  follows,  there- 
fore, that  if  Dennis,  the  sender  of  the  mes- 
sage, was  bringing  this  action  against  de- 
fendant for  damages    suffered    by    him,    he 
would  be  bound  by  the  agreement  made,  and 
could  only  recover  in  case   defendant   was 
guilty  of  wilful  misconduct  or  gross  negli- 
gence in  the  performance  of  its  duty.    Tlie 
interesting    question    then    presents    itself, 
Do  these   plaintiffs,  the   addressee   and   re- 
ceiver of  the  message,  stand  in  a  better  posi- 
tion, as  against  defendant's  negligence,  than 
does  Dennis,  the  sender  of  the  message?  In 
England  it  is  held  by  the  courts  with  entire 
unanimity  that  the  addressee  of  a  message 
has  no  right  of  action  against  the  telegraph 
company  for  failure  of  performance  of  duty. 
And  this  conclusion  is  based  upon  the  propo- 
sition that  the  relation  between  the  parties 
is  purely  one  of  contract,  and  the  addressee 
is  not  a  party  thereto.     In  this  country  it 
may  be  deemed  settled  law  that  the  addressee 
has  a  right  of  action  against  the  telegi'aph 
company  when  by  its  n^ligence  he  has  suf- 
fered damages.    At  the  same  time  the  dif- 
ferent reasons  given  by  the  different  courts 
in  adopting  this  rule  of  law  are  many.    We 
will  not  here  enter  into  a  disciission  of  the 
general  principles  governing  litigation  aris- 
ing between  individuals  and  telegraph  com- 
panies in  the  matter  of  sending  and  receiv- 
ing messages,  but  will  confine  ourselves  to  a 
consideration  of  the  law  bearing  upon  the 
facts  of  this  particular  case. 

Plaintiffs  telegraphed  to  Dennis,  in  St. 
Louis,  requesting  him  to  send  by  telegram 
the  price  of  220  tons  of  steel  rails.  In  pur- 
suance of  that  request,  pennis  telegraphed 
the  desired  information.  It  is  thus  plain 
that  Dennis  performed  service  for  plaintiffs 
at  their  request.  And,  that  being  so,  we 
deem  the  conclusion  irresistible  that^  in  the 
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performance  of  the  service,  Dennis  was  act- 
ing for  plaintiffs,  and  was  their  agent.  The 
fact  that  plaintiffs  by  a  telegram  requested 
him  to  perform  this  service  is  immaterial. 
They  could  have  made  the  request  with  the 
same  legal  result  either  by  letter  or  parol. 
If  a  party  residing  in  St.  Louis  had  been 
engaged  for  a  consideration  by  plaintiffs  to 
telegraph  them  the  information  here  de- 
sired, and  that  party  had  done  so,  certainly 
such  party  would  have-  been  the  agent  of 
plaintiffs.  Yet  the  fact,  if  it  be  a  fact,  that 
no  consideration  was  paid  by  plaintiffs  for 
the  performance  of  the  service  by  Dennis  is 
not  a  material  element  in  the  consideration 
of  the  question  of  agency.  Dennis,  in  send- 
ing the  message,  being  the  agent  of  plain- 
tiffs, they  were  bound  by  the  contract  made 
with  the  defendant.  Plaintiffs,  by  request- 
ing him  to  send  the  message,  necessarily  au- 
thorized him  to  contract  with  defendant  as 
to  how  that  message  should  be  sent.  And 
this  general  authorization  was  sufficiently 
broad  to  include  the  agreement  as  to  nonlia- 
bility heretofore  set  out,  and  therefore  the 
agreement  was  binding  upon  the  principal, 
these  plaintiffs.  In  discussing  this  identical 
question,  Thompson  on  the  Law  of  Elec- 
tricity ( §  237 )  says :  "In  such  a  case  is  the 
receiver  of  the  message  bound  by  the  stipu- 
lation, assuming  that  the  sender  was  bound 
by  it?  If  the  right  of  action  which  the  re- 
ceiver has  against  the  company  rests  upon 
privity  of  contract,  and  depends  upon  the 
circumstances  that  the  sender  was  his  agent, 
— in  other  words,  if  the  contract  with  the 
telegraph  company  was  the  contract  of  the 
receiver,  through  his  agent,  the  sender, — 
then,  on  the  most  unshaken  grounds  the  re- 
ceiver would  be  bound  by  this  condition,  if 
the  circumstances  were  such  that  it  would 
bind  the  sender."  Now,  in  this  state,  by 
the  authorities  already  cited,  it  is  plain  that 
Dennis  was  bound  by  the  stipulation;  and, 
having  power  to  make  it,  his  principal  can 
only  stand  in  his  shoes.  But  it  is  said  the 
action  of  the  addressee  of  a  message  is 
founded  upon  tort,  namely,  a  breach  of  pub- 
lic duty,  and  that  therefore  the  question  of 
contract  does  not  enter  into  it.  Yet,  in  a 
case  like  the  one  at  bar,  it  may  with  equal 
legal  propriety  be  said  that  a  cause  of  action 
by  Dennis  against  defendant  would  be 
founded  on  tort,  namely,  a  breach  of  public 
duty,  and  thus  eliminate  any  question  of 
contract  from  the  case.  But  this  court  has 
Baid  that  it  cannot  be  done,  and  that  Dennis 
must  stand  upon  his  contract  as  made.  In 
cases  where  no  question  of  privity  of  con- 
tract arises  between  the  sender  and  the  re- 
,/eiver  of  a  message,  the  addressee  may  rest 
his  right  of  action  on  tort;  but  where  a 
party  to  a  special  contract,  either  directly, 
w>r  indirectly  through  the  sender,  his  agent, 
brings  his  action  against  the  company,  he 
must  stand  upon  his  contract  rights. 

We  find  many  cases  which  support  the 
conclusion  at  which  we  have  arrived.  The 
roads  traveled  by  courts  in  arriving  at  this 
conclusion  are  many,  yet  those  roads  all 
lead  to  the  same  destination.  In  the  lead- 
ing case  of  Klli-8  v.  American  Telcg.  Co,  13 
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Allen,  238,  no  question  of   agency   was    ad- 
verted to  in  the  opinion,  yet  the  court  said : 
"Besides,  it  is  diiticult  to  see  how  the  plain- 
tiff, who  claims  through  the    contract    en- 
tered into  by  the  sender  of  the  message  with 
the  defendants,  which  created  the  duty  and 
obligation  resting    on    the    defendants,  can. 
claim  any  higher  or  different  degree  of  dili- 
gence than  that  which  was  stipulated  for  by 
the  parties  to  the  contract.     Certainly  a  de- 
rivative    or     incidental     right     cannot     be- 
greater  or  more  extensive  than   that   which 
attached  to  the  principal  or  source  whence- 
such  right    accrued    or    was    derived."     iu 
Gurtin  v.  Western  U.    Teleg.    Co.    16    Misc> 
347,  38  N.  Y.  Supp.  58,    it   is    said:     "The- 
stipulation  for  exemption  from  liability  con- 
tained in  the  printed  blank  of  the  company, 
upon  which  the  sender  writes  his  message^ 
constitutes  a  contract  which  binds  him  and 
the  person    to    whom    the    message    is    ad- 
dressed, if  the  assent  of  the  sender  to  sucli. 
stipulation  can  be  presumed."     In  Aiken  v^ 
Western  U.  Teleg.  Co.  5  S.  C.  N.  S.  371,  it  i^ 
held:     "It  is  equally  clear  that  any  stipula- 
tion of  an  express  nature  intended  to  mold 
and  limit  the  obligation  must  be  considered, 
as  attaching  to  the  obligation  in  its  fullest 
extent,  and  affecting  equally  all  the  persons- 
related  to  it,  either  as  sender,  receiver,  or 
agent  of  transmission.     Under  this  view  of 
the  contract,  the  plaintiff  is  entitled  to  en- 
force its  provisions  as  a  direct  party  in  in- 
terest."    In  De  Rutte  v.  New  Yor1c,'A.  tf-  /?. 
Electric  Magnetic  Teleg.   Co.   1   Daly,  55(J, 
we  find  this  language:     "When  the  defend- 
ants, therefore,  undertook  and  were  paid  for 
sending  the  message,  their  contract  was  with 
the  plaintiff,  through  his  agents,  and  thr  ixe- 
tion     for     the    breach    of    it    was    properly 
brought  by  him."     There  is  some  authority 
opposed  to  the   general   tenor   of  the   cases- 
cited, — &Sy  for  example,    Neio    York    d    W. 
Printing  Teleg.  Co.  v.  Dryburg^  35  Pa.  30-3,. 
78  Am.  Dec.  338,  and  La  Orange  v.  South- 
western Teleg.  Co.  25  La.  Ann.  384.     But  no- 
question  of  agency  appears  to  have  been  in- 
volved in  those  cases,  and  it  is  upon  the  con- 
tract made  by  Dennis  with  the  defendant,, 
and  the  privity  of  contract  existing  between 
Dennis  and  plaintiffs,  that  we  plant  our  con- 
clusion upon  this  branch  of  the  case. 

In  view  of  what  has  been  said,  the  remain- 
ing question  presents  itself,  Has  defendant 
been  guilty  of  wilful  misconduct  or  gross- 
negligence?  No  question  of  wilful  miscon- 
duct is  presented  by  the  record,  and  the  ques- 
tion then  is,  Does  the  evidence  support  the 
finding  of  fact  that  defendant  was  not  guilty 
of  gross  negligence?  Gross  negligence  i» 
defined  to  bo  "the  want  of  slight  diligence."" 
"Gross  negligence  is  an  entire  failure  to  e.\- 
ercise  care,  or  the  exercise  of  so  slight  a  de- 
gree of  care  as  to  justify  the  belief  that 
there  was  an  indifference  to  the  rights  and 
welfare  of  others."  "Gross  negligence  is- 
that  entire  want  of  care  which  would  raise- 
a  presumption  of  a  conscious  indifference 
to  consequences."  See  Redington  v.  Pacific 
Postal  Teleg.  Cable  Co.  107  Cal.  317,  40  Par. 
432.  It  is  conceded  that  the  mistake  in  t he- 
message  was  occasioned  by  atmospheric  dis- 
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turbances,  and  that  ''it  is  impossible  to  over- 
come the  action  of  the  elements  upon  the 
wire  and  repeaters  with  any  kind  of  care 
and   diligence."     Plaintiffs'   counsel,  in   hid 
brief,  says:     "In  this  case  negligence  does 
not  consist  in  the  manner  in  which  the  act 
was  attempted  to  be  done,  but  in  the  at- 
tempt to  do  the  act  at  all."    The  mistake 
in  the  message    arose    in    transit    between 
Denver  and  Los  Angeles.    And,  In  view  of 
the  fact  that  the   message  had   arrived    at 
Denver  from  8t.  Louis  in  due  time  and  in 
proper  form,  there  is  no  showing  of  gross 
negligence  up  to  this  point.     Especially  is 
this  true  in  view  of  the  further  fact  that 
when  the  message  arrived  at  Chicago  from 
St.  Louis,  in  transit  to  San  Francisco,  the 
only  open  line  of  communication  to  the  point 
of  its  destination  was  via  Denver  and  Los 
Angeles.    It  follows  that  counsel's  claim  is 
that,   in  view  of   the  general   atmospheric 
disturbances  going  on  between  Denver  and 
Los  Angeles  at  the  time,  defendant  should 
havo  held  the  message  at  Denver  until  cli- 
matic ch{)nges  for  the  better  had  taken  place. 
Ttiere  can  be  no  question  but  that  it  was 
the  duty  of  defendant  to  forward  this  mes- 
sage from  Denver  at  the  earliest  practicable 
moment.     Our  statute,  in  terms,  demands  it. 
Now,  this  message  was  received  at  Denver 
at  1:55  ▲.  M.    February   20th,  and   a  great 
storm  was  then  prevailing   at   intervals   of 
di.<«tance  and  intervals  of  time  between  that 
point  and  Los  Angeles.       During  the  night 
of  the  19th-20th  more  than    200    messages 
were  transmitted  over  the  line  in  question 
from  Denver.     The  operator  at  Denver  knew 
the  line  had  been  working  badly  by  reason 
of  the  storm,  and  at  times  it  was  impossible 
to  get  a   message    through.     The    line    was 
working  badly  at  the  time  the  message  was 
received  at  Denver,  and  had  been  so  working 
off  and  on  all  night.     But  at  the  time  the 
message  was  sent  from  Denver,  about  5  a. 
M.,  the  wire  was  in  good  working  order.  The 
two  operators  at  Denver  and  Los  Angeles  re- 
spectively engaged  in  sending  and  receiving 
the    aforesaid     200    messages    subsequently 
never  heard  of  any    complaint    as    to    the 
manner   of  their  transmission.     Under  the 
circumstances  here  depicted,  defendant  was 
required  to  do    either   one    of    two-  things, 
namely,  hold  the  message  at  Denver  for  an 
unlimited  time,  or  send  it  on  its  way.     And, 
testing  the  facts  in  view  of  the  meaning  of 
the  words  "gross  negligence"  as  the  law  de- 
fines them,  this  court  cannot   say   that   the 
finding  siade  by  the  trial  court  to  the  effect 
that  defendant  was  not  guilty  of  gross  negli- 
gence has  no  support  in  the  evidence.     The 
wire  at  the  time  the  message  was  sent  "was 
in  good  working   order."     The   fact   that   a 
storm  was  rioting  over  the  route  should  not 
of  itself  convict  defendant   of    gross    negli- 
gence in  attempting  to  forward  a  me^ssage. 
If  that  be  the  law,  then  messages  would  not 
be  sent  for  days  at  a  time,  or  even  weeks, 
during  the  winter   season.     The  important 
question  is.  What  is    the    condition    of    the 
wire?     Is  it  in  good  working  order?     And 
is    there  a  reasonable   probability   that   the 
message  as  sent  will  arrive  at  its  dcstina- 
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tion?  Here  the  salient  fact  appears  that 
the  wire  was  in  good  working  order  when 
the  message  was  sent.  Taking  the  evidence 
all  together,  the  finding  of  the  court  that 
there  was  no  gross  negligence  upon  the  part 
of  the  defendant  will  not  be  disturbed. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  affirmed. 


J. 


We  concur:     Vaa  Dyke,  J.;  Harrison^ 


Eehearing  denied. 


ONTARIO    DECIDUOUS    FRUIT    GROW- 
ERS' ASSOCIATION,  Respt., 

CUTTING   FRUIT  PACKING  COMPANY, 

AppU 


( 


.Cal. 


1.     A  buyer  of  fmtt  irrowtiiir  on  trees, 

under  a  contract  fixing  a  minimum  quantity 
to  be  delivered,  cannot,  after  Inspectlnp:  the 
orchards  and  ascertaining  that  it  will  be  im- 
possible to  deliver  the  amount  called  for,  re- 
ceive what  Is  available  and  refuse  to  pay  for 
it,  because  of  failure  to  deliver  the  quantity 
required  by  the  contract. 
:2.  Under  a  contract  for  the  aale  of  the 
crop  of  a  certain  orchard,  stating  the 
minimum  quantity  of  fruit  to  be  delivered, 
the  seller  cannot  be  made  liable  In  damages 
for  failure  to  deliver  the  specifled  quantity 
because  of  failure  of  crop  due  to  unusual  cli- 
matic conditions :  nor  can  he  be  compelled  to 
substitute  other  fruit  for  that  contemplated 
iu  the  contract. 

3.  Parol  evidence  In  admlMsIble  to  ex- 
plain the  meaning  of  the  words  "sundry  or- 
chards" In  a  contract  for  the  sale  of  the  fruit 
growing  in  them. 

4.  Parol  evidence  I«  adnalsslble  to 
nhow  that  at  the  time  of  maklnicr  a 
written  contract  for  the  sale  of  the  fruit 
growing  in  certain  orchards,  which  specities 
a  minimum  amount  to  be  delivered,  it  was 
agreed  that  the  seller  should  not  be  bound  to 
deliver  the  quantity  named  unless  it  was 
grown  in  the  orchards  embraced  in  the  con- 
tract. 

(August  15,  1901.) 


Note. — Kor  other  cases  in  this  aeries  as  to  ef- 
fect of  intervening  impossibility  to  perform  as  a 
relief  from  obligation  of  contract,  see  Stewart 
v.  Stone  (N.  Y.)  14  L.  R.  A.  215,  and  note;  Par- 
Irer  v.  Macomber  (R.  I.)  16  L.  R.  A.  858;  Ander- 
son V.  L.  L.  May  &  Co.  (Minn.)  17  L.  R.  A.  5r.5 : 
Remy  v.  Olds  (Cal.)  21  L.  R.  A.  645 ;  Pengra  v. 
Wheeler  (Or.)  21  L.  R.  A.  726 ;  Fisher  v.  Walsh 
(Wis.)  43  L.  R.  A.  810;  Smith  v.  North  Amer- 
ican Transp.  &  Trading  Co.  (Wash.)  44  L.  R.  A. 
357;  Angus  v.  Scully  (Mass.)  49  L.  R.  A.  TiH'J  : 
Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Im- 
prov.  Co.  (N.  Y.)  51  L.  R.  A.  951;  and  Bath 
Twp.  Bd.  of  Edu.  V.  Townsend  (Ohio)  52  L.  U. 
A.  8G8. 

For  acceptance  of  goods  to  preclude  right  to 
complain  of  defects,  see  Studer  v.  Blelstein  ( X. 
Y.)  5  L.  R.  A.  702,  and  note;  Miller  v.  ^loore 
(Ga.)  6  L.  R.  A.  374;  Jones  v.  McEwan  (Ky.) 
12  L.  R.  A.  399,  and  nxite;  Cream  City  Glnss  i'o. 
v.  I'rledlander  (Wis.)  21  L.  R.  A.  135:  and  Tal- 
bot I'avlng  Co.  ▼.  Gorman  (Mich.)  27  L.  [{.  A. 
96. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  San  Bernar- 
dino County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  the  contract  price 
of  certain  fruit  sold  and  delivered.  Af- 
firmed. 

The  facts  arc  stated  in  the  Commission- 
er's opinion. 

Mr.  Warren  Olney,  with  Messrs.  Cur- 
tis A  Cnrtifl,  for  appellant: 

Where  a  day  has  been  appointed  for  the 
payment  of  money,  and  the  day  is  to  be 
after  the  thing  which  is  the  consideration 
of  the  money  is  performed,  no  action  can 
be  maintained  for  the  money  before  the  per- 
formance. 

A  fair  construction  of  the  contract,  taken 
as  a  whole,  leads  to  the  conclusion  that 
it  is  a  Warranty  on  the  part  of  the  seller 
that  it  will  deliver  at  least  the  mini- 
mum quantity  prescribed  in  the  contract, 
and  will  be  entitled  to  pay  from  the  buyer 
<>nly  in  case  that  minimum  quantity  is  de- 
livered. 

The  covenants  for  delivery  and  for  pay- 
ment are  dependent  covenants,  and  the  fa- 
miliar principle  applies  that  plaintiff  must 
perform  before    he    can    seek    performance 
from  the  defendant. 

Rcmy  v.  Olds  (Cal.)  21  L.  R.  A.  645,  34 
Pac.  218. 

The  interests  of  society  demand  strict 
compliance  with  covenants. 

Beche  v.  Johnson,  19  Wend.  600,  32  Am. 
Dec.  518;  Dermott  v.  Jones,  2  Wall.  6,  suh 
nom.  Ingle  v.  Jones,  17  L.  ed.  762;  Eddy 
v.  Clement,  38  Vt.  486;  Benjamin,  Sales, 
554;  Ryan  v.  Rogers,  96  Cal.  349,  31  Pac. 
244;  2  Chitty,  Contr.  1074;  M'Oehee  v. 
mil,  4  Port.  (Ala.)  170,  29  Am.  Dec.  277; 
Coxcley  v.  Davidson,  13  Minn.  92,  Gil.  86. 

The  contract  declares  that  the  plaintiff 
is  to  furnish  a  certain  specified  quantity 
of  peaches  to  be  grown  on  sundry  orchards 
in  Ontario  and  Cucamonga.  It  means  that 
the  plaintiff  can  fill  its  contract  by  deliv- 
ering peaches  from  any  of  the.  orchards  in 
Ontario  and  Cucamonga. 

A  patent  ambiguity  "is  an  ambiguity 
which  arises  from  the  words  of  the  will, 
deed,  or  other  instrument,  as  looked  at  in 
themselves  and  before  they  are  attempted  to 
be  applied  to  the  object  or  to  the  subject 
which  they  describe," 

Ambiguita^  patens,  says  Lord  Bacon,  can- 
not be  holpen  by  averment,  and  the  reason 
is  because  the  law  will  not  couple  and 
mingle  matter  of  speciality,  which  is  of  the 
higher  account,  with  matter  of  averment, 
which  is  of  the  lower  account  in  law,  for 
that  would  be  to  make  all  deeds  hollow  and 
subject  to  averment. 

Cyclopcpdia  of  Law,  title  Ambiguity,  p. 
627;  Brandon  v.  Leddy,  67  Cal.  43,  7  Pac. 
33;  Leovard  v.  3/mcr,  "^120  Cal.  406,  52  Pac. 
655;  Holman  v.  Whitakcr,  119  N.  C.  113,  25 
S.  E.  793;  Worth  v.  Simmons,  121  N.  C. 
357,  28  S.  E.  528. 

No  man  can  be  excused  from  complying 
with  his  obligations  on  the  ground  that  it 
will  cost  him  more  money  to  do  so  than  he 
anticipated. 
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C^jrclopoidia  of  Law,  title  Contracts,  p. 
901 ;  Williams  v.  Vanderhilt,  28  N.  Y.  223, 
84  Am.  Dec.  333;  2  Parsons,  Contr.  3d  cd« 
185. 

Mr,  E.  R.  Annable,  for  respondent: 

There  is  no  patent  ambiguity  on  the  face 
of  this  contract. 

If  the  language  of  the  instnmient  be  alike 
applicable  to  each  of  several  persons,  par- 
cels of  laild,  species  of  goods,  monuments, 
bound&ries,  writings,  or  circumstances,  or 
if  the  terms  be  vague  and  general,  or  have 
diver.se  meanings,  parol  evidence  of  any  ex- 
trinsic circumstances  tending  to  show  what 
person  or  persons,  or  what  things,  were  in- 
tended by  the  party,  or  to  ascertain  his 
meaning  in  any  other  respect,  will  always 
be  adinissible. 

2  Taylor,  Ev.  §  1195;  1  Greenl.  Ev.  § 
287;  Benjamin,  Sales,  §  213;  Blackburn, 
Contract  of  Sale,  47;  Macdonald  v.  Long- 
lottom,  1  El.  &  El.  977;  Stoops  v.  Smith, 
100  Mass.  63,  97  Am.  Dec.  76,  1  Am.  Rep. 
85;  Preble  v.  Abrahams,  88  Cal.  246,  26 
Pac.  99;  Hancock  v.  Watson^  18  Cal.  137; 
California  Title  Ins.  d  T.  Co.  v.  Pauly,  111 
Cal.  122,  43  Pac.  686. 

In  cases  of  general  contracts  for  the  deliv- 
ery of  goods,  partially  performed,  the  ven- 
dor may  recover  the  contract  price  of  so 
much  as  has  been  delivered  and  accepted  by 
the  vendee,  subject  to  an  abatement  for 
damages  arising  out  of  nondelivery  of  the 
balance. 

Clark  V.  Moore,  3  Mich.  65;  Benjamin, 
Sales,  §  47;  Bowker  v.  Hoyt,  18  Pick.  655; 
Wilson  V.  Wagar,  26  Mich.  452;  Oage  v. 
Meyers,  59  Mich.  305,  26  N.  W.  522;  AUen 
V.  McKibbin,  5  Mich.  449;  Begole  v.  McKen- 
zie,  26  Mich.  472;  Beach,  Modern  Law  of 
Contracts,  §  117;  Shimp  v.  Siedel,  0  Houst. 
(Del.)  421;  Smith  v.  Keith  &  P.  Coal  Co. 
36  Mo.  App.  567:  Elliott  v.  Espenhain,  59 
Wis.  272f  18  N.  W.  1;  Wolf  v.  Oerr,  43 
Iowa,  399;  Polhemus  v.  Heiman,  46  Cal. 
573;  Willamette  Steam  Mills  Lumbering 
d  Mfg.  Co.  V.  Union  Lumber  d  Supply  Co. 
94  Cal.  156,  29  Pac.  773. 

If  a  contract  is  made  for  the  sale  and  de- 
livery of  specified  articles  of  personal  prop- 
erly, under  such  circumstances  that  the  title 
does  not  vest  in  the  vendee,  if  the  property 
is  destroyed  by  an  accident  the  v^idor  is 
not  liable  to  tJie  vendee  for  nondelivery. 

Beach,  Modern  Law  of  Contracts,  §  237: 
Hotrell  V.  Coupeland,  L.  R.  I  Q.  B.  Div. 
258;  Taylor  v.  Caldwell,  3  Best  &  S.  826, 
32  L.  J.  Q.  B.  N.  S.  164;  Dexter  v.  Norton, 
47  N.  Y.  62.  7  Am.  Rep.  415;  Anderson  v. 
May,  50  Minn.  280,  17  L.  R.  A.  555,  52 
N.  W.  530:  Russel  v.  Levey,  2  Lower  Can. 
Rep.  457. 

Gray,  C,  filed  the  following  opinion: 
This  action  was  brought  to  recover  the 
price  of  certain  peaches  sold  and  delivered 
under  a  contract  in  \sTiting.  The  defendant 
net  up  as  a  defense  noncompliance  of  plain- 
tiff with  the  contract,  and  also  a  counter- 
claim on  account  of  damages  arising  out 
of  such  noncompliance.    The  plaintiff  had 
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judgment,  from  which,  and  from  an  order 
denying  a  new  trial,  the  defendant  appeals. 
The  contract  between  the  parties  contains 
the  following  stipulations:  ^'Seller  has 
this  day  sold  and  agrees  to  deliver  to  buyer 
i.  o.  b.  cars  at  South  Cucamonga,  and  buyer 
has  bought  and  agrees  to  receive  from  seller, 
the  peaches,  to  the  extent  named,  grown 
during  the  year  1898  on  the  orchard  or  land 
known  and  described  as  follows:  Sundry 
orchards  in  Ontario  and  Cucamonga,  at  the 
prices  and  on  the  terms  and  conditions 
named."  Then  follow  the  terms,  showing 
the  grades  and  varieties  of  peaches  sold,  the 
minimum  and  maximum  quantities  of  each, 
and  the  price  per  ton,  and  then  the  contract 
proceeds  as  follows:  "Deliveries  shall  be 
made  between  the  20th  day  of  July  and  the 
1st  day  of  September,  1898,  and  shall  con- 
form as  far  as  possible  to  the  mutual  con- 
venience of  buyer  and  seller."  Then  fol- 
lows a  description  of  the  fruit  as  to  qual- 
ity and  size,  and  after  that  we  quote  again: 
^'Payments  shall  be  made  as  follows:  One 
half  the  delivery  value  within  ten  days  of 
the  date  of  full  delivery,  and  one  half  (the 
balance)  of  delivery  value  within  thirty 
days  of  the  date  of  final  delivery,  or  the 
•execution  of  all  the  terms  of  this  contract 
by  the  seller."  The  contract  is  signed  by 
the  corporation  plainti£f  as  the  "seller"  and 
the  defendant  corporation  as  the  "buyer." 
At  the  trial  it  was  shown  by  oral  evidence, 
Against  the  objection  and  exception  of  de- 
fendant, that  the  "sundry  orchards"  spoken 
of  in  the  written  contract  referred  to  and 
was  confined  to  orchards  belonging  to  the 
stockholders  of  plaintiff.  It  appears  that 
the  fruit  crop  in  the  districts  mentioned  in 
the  contract  promised  well  at  the  date  of 
the  making  of  said  contract,  and  that  in  an 
ordinary  year  the  orchards  referred  to 
therein  would  have  produced  sufficient  fruit 
to  carry  out  the  contract.  But  before  it 
was  fully  grown  the  season  turned  unusu- 
ally dry  and  hot,  and  hot  winds  impaired 
the  quantity  and  quality  of  the  fruit  to  such 
an  extent  that  it  was  impossible  for  plain- 
tiff to  furnish,  from  the  orchards  of  its 
stockholders  in  the  said  districts  mentioned 
in  the  contract,  a  quantity  of  fruit  equal  to 
one  half  of  the  minimum  amount  agreed  to 
be  furnished.  Plaintiff  did,  however,  fur- 
nish to  defendant,  and  defendant  received, 
such  fruit  as  was  grown  on  said  orchards  of 
the  varieties  and  qualities  described  in  the 
contract.  When  it  was  apparent  that  the 
varieties  named  in  the  contract  could  not 
be  obtained  from  said  orchards  to  the  ex- 
tent agreed  upon,  the  defendant  offered  to 
accept  "Sal way"  peaches  in  satisfaction  of 
the  contract,  but  the  plaintiff  failed  to  com- 
ply with  this  offer.  "Sal way"  peaches  were 
not  mentioned  in  the  contract.  The  defend- 
ant places  its  contention  for  a  reversal  upon 
three  grounds,  as  follows :  First,  the  plain- 
tiff could  recover  nothing  without  a  full  de- 
livery of  the  minimum  contract  quantity  of 
fruit,  as  such  delivery  was  a  condition  pre- 
ocdcnt  to  the  right  to  recover  anything  un- 
der the  contract ;  second,  the  court  erred  in 
permitting  plaintiff  to  explain  by  oral  evi- 
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dence  what  was  meant  by  "sundry  or- 
chards;" and,  third,  plaintiff's  refusal  to 
furnish  Sal  way  peaches  in  accordance  with 
defendant's  request. 

As  to  the  first  ground,  we  think  that  de- 
fendant should  not  be  permitted  to  accept 
and  retain  the  peaches  of  plaintiff,  and  yet 
refuse  to  pay  for  them.  The  defendant's 
agents  had  inspected  the  orchards  of  the 
stockholders  of  plaintiff,  and  it  must  have 
known  at  the  time  it  was  receiving  this 
fruit  that  it  was  impossible  to  comply 
strictly  with  the  contract.  The  rule  is  that, 
"though  a  contract  of  sale  be  entire,  and  the 
seller  deliver  only  a  part  of  the  goods  bar- 
gained for,  yet,  if  the  vendee  retain  such 
part,  the  vendor  may  recover  the  value  of 
the  part  retained  in  an  action  for  goods  sold 
and  delivered."  Clark  v.  Moore,  3  Mich. 
55.  The  acceptance  and  retention  of  a  part 
of  the  goods  is  treated  as  a  waiver  of  the 
condition  precedent  as  to  the  delivery  of 
the  rest  of  the  goods.  And  where  the  sale 
is  of  specific  goods,  and  the  goods  perish  be- 
fore delivery,  without  the  fault  of  the  ven- 
dor, the  vendee  has  no  right  of  action  for 
failure  to  deliver  on  the  part  of  the  vendor. 
This  rule  applies  also  where  it  becomes  im- 
possible to  deliver  a  part  of  the  property 
sold,  as  is  illustrated  in  the  English  case 
of  Howell  V.  Coupland,  L.  R.  9  Q.  B.  462. 
As  to  this  case  we  quote  from  Benjamin, 
Sales,  §  570,  as  follows:  "The  principle  of 
Taylor  v.  CaldtDcU  [3  Best  &  S.  826]  was 
applied  to  a  case  {Howell  v.  Coupland) 
where  the  contract  was  to  sell  *200  tons  of 
potatoes  grown  on  land  belonging  to  the 
defendant  in  Whaplode.'  The  potatoes  were 
not  in  existence  at  the  date  of  the  contract, 
but  the  land,  when  sown,  was  capable  in  an 
average  year  of  producing  far  more  than 
the  quantity  of  potatoes  contracted  for. 
There  was  a  failure  of  the  crop  from  dis- 
ease, and  the  vendor  was  only  able  to  de- 
liver eighty  tons.  In  an  action  for  non- 
delivery of  the  residue,  the  defendant  was 
held  to  be  excused  from  further  performance 
on  the  ground  that  the  contract  was  for  a 
portion  of  a  specific  crop,  and  therefore  sub- 
ject to  an  implied  condition  that  the  ven- 
dor should  be  excused  if,  before  breach,  per- 
formance became  impossible  from  the  per- 
ishing, without  default  on  his  part,  of  the 
subject-matter  of  the  contract."  In  the  case 
at  bar,  the  sale  having  been  of  specific  va- 
rieties of  fruit  growing  and  to  be  grown 
on  specific  orchards,  and  the  orchards  hav- 
ing been  so  far  affected  by  the  extraordi- 
nary drought  that  they  did  not  produce  suf- 
ficient fruit  of  the  varieties  named  to  com- 
ply with  the  contract,  the  plaintiff  could  be 
compelled  to  perform  the  contract  only  so 
far  as  it  was  possible  for  it  to  do  so.  It 
could  not  be  made  to  perform  impossibili- 
ties, nor  was  it  liable  m  damages  by  way 
of  counterclaim  or  otherwise  for  a  failure 
to  comply  with  its  contract  resulting  from 
vis  major,  and  not  attributable  to  any  fault 
on  the  part  of  said  plaintiff.  Nor  could 
plaintiff  be  compelled  to  substitute  other 
peaches  than  those  contemplated  in  the  orig- 
inal contract  of  sale.    If  the  sale  had  been 
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of  a  speciiic  lot  of  horses,  and  half  of  them 
had  died  before  delivery,  I  take  it  that  no 
one  would  contend  that  the  vendor  could  be 
compelled  to  substitute  other  horses  before 
he  could  recover  for  such  as  the  vendee  had 
already  received.  The  vendee  having  ac- 
cepted a  pai-t  of  the  fruit,  it  should  pay  for 
it  at  the  agreed  rate,  and  the  loss  of  the 
other  fruit  is  the  misfortune  of  the  vendee 
as  well  as  the  vendor,  and  neither  is  liable 
to  the  other  on  account  of  it.  Dexter  v. 
Norton,  47  N.  Y.  62,  7  Am.  Rep.  415.  The 
furnishing  of  other  peaches  for  those  lost 
would  be  substituting  a  new  sale,  rather 
than  substantially  complying  with  the  orig- 
inal contract  of  sale.  There  is  nothing  in 
Remy  v.  Olds  (Cal.)  21  L.  R.  A.  645,  34 
Pac.  218,  in  any  way  conflicting  with  the 
foregoing  principles. 

There  was  no  error  in  permitting  plain- 
tiflf  by  parol  evidence  to  identify  the  subject- 
matter  of  the  contract.  The  expression 
''sundiy  orchards  in  Ontario  and  Cuca- 
monga"  shows  on  its  face  that  it  was  not 
the  purpose  of  the  contraH  to  include  all 
the  orchards  in  the  districts  named,  and  it 


therefore  became  necessary  to  resort  to  oral 
evidence  to  explain  what  orchards  were 
meant.  Benjamin,  Sales,  §  213;  Taylor.  Ev. 
§§  1194,  1105.  Nor  was  there  prejudicial 
error  in  permitting  it  to  be  shown  by  oral 
evidence  that  defendant  agreed  at  the  time 
the  contract  was  signed  not  to  hold  the 
plaintiff  bound  to  deliver  the  minimum 
quantity  mentioned  in  the  contract,  unle»:* 
that  quantity  was  actually  grown  on  the 
particular  orchards  embraced  in  the  con- 
tract, because,  as  we  have  already  seen,  that 
condition  could  be  fairly  implied  from  the 
written  agreement,  and  it  could  do  no  harm, 
to  prove  by  oral  evidence  that  which  was 
already  established  by  the  written  contract. 
The  judgment  and  order  should  be  af- 
firmed. 

We  concur:     Chipman,  C;  Smitli,  C. 

Per  Curiam  X 

For  the  reasons  given  in  the  for^oing^ 
opinion,  the  judgment  and  order  are  af- 
firmed. 
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GEYSER-MARION  GOLD  MINING  COM! 

PANY,    Appt., 

V. 

Charles  B.  STARK. 

(45  C.  C.  A.  467,  100  Fed.  568.) 

*].  It  la  the  duty  of  every  corporation 
to  use  reasonable  dlllgrence  In  eacb 
case  to  ascertain  whether  or  not  a  transfer 
of  stock  requested  is  duly  authorized  by  the 
former  owner,  to  make  transfers  so  author- 
ized, and  to  prevent  those  unauthorized;  and 
for  every  breach  of  this  duty  it  is  liable  to 
the  injured  party  for  the  damage  it  inflicts. 

2.  The  legral  presumption  Is  that  a  trus- 
tee has  no  power  to  sell  or  transfer  the  sub- 
ject of  his  trust. 

3.  A  corporate  record  and  certificate 
of  oivnershlp  of  stock  by  A.  B.,  trustee, 
Is  notice  to  the  corporation  that  he  holds  it, 
without  the  power  of  disposition,  for  some 
cestui  que  trust. 

4.  It  Is  actionable  nefcllflrenc^e  for  the 
corporation  to  cancel  the  certificate 
and  transfer  the  stock  on  the  signature  of  the 
trustee  to  the  assignment,  without  any  in- 
quiry for  the  cestui  que  trust,  or  for  his  as- 
sent to  the  transfer. 

5.  A  local  custom  of  dealers  In  a  place 
^vhere  a  sale  Is  made,  which  violates  a 
well-established  principle  of  law,  and  changes 
the  nature  and  obligations  of  the  relation  of 
two  parties  to  each  other,  is  inoperative  un- 
less known  and  assented  to  by  both. 

(March  11,  1901.) 

*Headnote8  by  Sanborn,  Circuit  J. 


Note. — As  to  duty  of  corporation  in  reference 
to  transfers  of  stock  held  in  trust,  see  Peck  v. 
Providence  Gas  Co.  (R.  I.)  15  L.  R.  A.  643,  and 
note. 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  District  of  Utah  in  favor  of  plaintiff 
in  a  suit  brought  to  compel  the  reinstate- 
ment upon  defendant's  iKwks  of  certain 
shares  of  stock  in  plaintiff's  name  or  pay- 
ment of  their  value.    Affirmed, 

Statement  by  Sanborn,  Circuit  Judge: 
This  was  a  suit  in  equity  brought  by  the 
appellee,  Charles  B.  Stark,  against  the  ap- 
pellant, the  Geyser-Marion  Gold  Mininf; 
Company,  a  corporation  of  the  state  of  Utah, 
to  compel  it  to  either  reinstate  upon  its  rec- 
ords the  registry  of  his  ownership  of  3,000 
shares  of  it«  stock,  or  to  pay  to  him  the 
value  of  that  stock,  which  the  appellee  al- 
leged the  corporation  had  negligently  per- 
mitted to  be  transferred  upon  its  records  to 
third  parties.  The-  appellant  answered  that 
the  stock  in  question  stood  upon  its  books  in 
the  name  of  Felix  J.  Stark,  trustee;  that, 
pursuant  to  a  custom  which  existed  in  Salt 
Lake  City,  this  trustee  sold  and  as«ij»ned 
the  stock  to  third  parties,  who  surrendered 
the  certificates  to  the  corporation,  and  there- 
upon the  appellant  issued  new  certificates 
of  stock  to  these  purchasers,  and  registered 
the  ownership  thereof  in  their  names,  with- 
out any  notice  that  the  complainant  was  in- 
tcrepitwi  therein.  At  the  close  of  the  hear- 
ing these  facts  were  eatablis»hed :  Charles 
B.  Stark  vms  a  resident  of  St,  Louis,  Mis- 
souri. Felix  J.  Stark,  his  brother,  resided 
in  Salt  Lake  Citv,  in  the  state  of  Utah.  In 
1897  and  1898  Felix  J.  Stark  bought  for 
Charles  B.  Stark  3,000  shares  of  the  stock 
of  the  appellant.  A  certificate  for  1,000  of 
these  shares  was  issued  in  the  name  of 
Charles  B.  Stark,  who  subsequently  assigned 
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it  in  blank,  or  signed  a  power  of  attorney 
authorizing  Felix  J.  Stark  to  transfer  it, 
and  delivered  the  certificate  to  him.  There- 
upon Felix  surrendered  the  certificate  for 
these  1,000  sfhares  to  the  ooi-poration,  and 
at  }iis  request  the  corporation  issued  a  new 
certificate  for  these  shares  to  Felix  J.  Stark, 
trustee,  and  so  recorded  the  ownership  upon 
its  books.  The  certificates  for  the  remain- 
ing 2.000  shares,  wlien  purchased,  were  as- 
signed either  in  blank  or  to  Felix  J.  Stark, 
and  were  delivered  to  him.  He  surrendered 
them  to  the  corporation,  and  at  his  request 
the  corporation  canceled  them,  and  issued 
and  delivered  to  Felix  J.  Stark,  trustee,  new 
•certificates  for  these  2,000  shares,  and  record- 
ed the  ownership  thereof  in  his  name  as  trus- 
tee upon  its  books.  Felix  J.  Stark  had  no 
"beneficial  interest  in  any  of  this  stock.  The 
appellee,  Charles  B.  Stark,  was  the  equitable 
and  beneficial  owner  thereof,  and  Felix  J. 
^tark  held  it  sls  his  trustee.  The  appellee 
pursued  the  course  indicated  by  these  facts 
for  the  purpose  of  enabling  him  to  direct  his 
trustee  to  sell  and  transfer  bis  stock  at  any 
time  by  .wire,  without  waiting  to  forward  the 
certificates  from  St.  Louis.  The  appellee 
never  did  authorize  his  trustee,  Felix,  to 
sell  or  transfer  the  stock.  But  Felix  J. 
Stark  sold  and  assigned  this  stock,  by  means 
of  the  signature,  "Felix  J.  Stark,  Trustee," 
to  third  parties,  and  appropriated  the  pro- 
ceeds of  the  sale  to  his  own  use,  without  the 
knowledge  of  the  appellee.  Thereupon  the 
purchasers  presented  the  certificates  for 
these  3,000  shares  of  stock,  with  the  assign- 
ments thereof,  signed  by  Felix  J.  Stark, 
trustee,  and  surrendered  them  to  the  corpo- 
ration. The  mining  company  accepted  the 
surrender,  canceled  the  certificates,  issued 
new  certificates  for  liRe  amounte  to  these 
purchasers,  canceled  the  registry  in  its  bo<^s 
of  the  ownership  of  this  »tock  by  Felix  J. 
Stark,  trustee,  and  recorded  its  ownership 
by  the  puixrhasers.  At  the  time  of  these 
transactions  Felix  J.  Stark  was  a  broker, 
-and  a  member  of  the  Stock  Exchange  of  Salt 
Lake  City,  and  it  was  a  custom  in  that  city 
for  brokers  to  carry  in  their  names,  as  trus- 
tees, stock  belonging  to  third  parties,  which 
was  extensively  bought  »nd  sold  without  any 
victual  transfer  of  the  certificates  of  stock; 
the  brokers  holding  them  in  their  possession 
and  in  their  names  as  trustees,  and  account- 
ing to  the  respective  purchasers.  It  was  al- 
so the  custom  for  such  brokers  to  transfer 
and  assiign  the  stock  by  signing  the  assign- 
ments with  their  names  as  trustees,  without 
the  signatures  of.  the  cestuia  que  triist. 
The  appellant  had  no  knowledge  of  the  bene- 
ficial ownership  of  this  stock  by  the  appel- 
lee, and  no  actual  notice  of  his  interest  in 
it.  Upon  this  state  of  facts  the  court  below 
found  that  the  appellee  was  entitled  to  re- 
cover from  the  mining  company  the  damages 
which  he  had  sustained  by  the  transfer  and 
loss  of  his  stock.  It  fomid  these  damages 
to  be  $2,851.22,  and  entered  a  decree  accord- 
ingly. The  mining  company  has  appealed 
from  this  decree. 
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Argued  before  Caldwell,  Sanborn,  and 
Thayer,  Circuit  Judges. 

Air.  TSL  C.  Edwards,  with  Mr.  J.  E. 
Frick,  for  appellant: 

The  statute  means  simply  this:  That  a 
written  assignment  or  transfer,  coupled 
with  a  delivery,  alone,  passes  the  title,  .and 
that  a  transfer  upon  the  books  of  the  corpo- 
ration has  no  effect  upon  the  title,  but  is  for 
the  sole  benefit  of  the  corporation,  so  that 
its  stockholders  may  be  known  to  it.  Own- 
ers of  stock,  however,  have  full  and  complete 
title,  whether  the  corporation  knows  it  or 
not.  This  is  the  generally  accepted  view  of 
the  courts. 

Maaury  v.  Arkansas  Nat.  Bank,  35  C.  C. 
A.  476,  93  Fed.  603;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  325,  7  Am.  Rep.  341 ;  Walker 
V.  Detroit  Transit  R.  Co.  47  Mich.  347,  11 
N.  W.  187;  Johnston  v.  Laflin,  103  U.  S. 
800,  26  L.  ed.  532. 

When  the  appellee  assigned  and  delivered 
the  certificate  for  1,000  shares,  being  cer- 
tificate No.  1,118,  to  his  brother,  and  au- 
thorized him  to  purchase  stock  and  have  the 
same  assigned  to  him  in  the  usual  and  cus- 
tomary way,  without  in  any  manner  indi- 
cating that  his  brother  did  not  have  the  full 
right  and  title  that  such  assignments  and 
delivery  purported  to  give,  the  brother  had 
a  right  to  have  the  same  transferred  upon 
tbe  books  of  the  appellant  in  any  manner 
he  saw  fit;  and  appellant  was  not  required 
to  look  beyond  the  certificates  which  were 
presented  to  it  by  him,  and  by  which  he  was 
given  full  and  complete  title  under  the  laws 
of  Utah. 

If  the  persons  to  whom  Felix  J.  Stark  had 
assigned  and  delivered  these  certificates,  up- 
on the  refusal  by  the  appellant  to  transfer 
the  same,  had  oommeiwed  actions  to  com  pel  • 
such  transfer,  it  is  not  easy  to  understand 
how  appellant  could  have  defended  against 
such  an  action. 

Holbrook  V.  New  Jersey  Zinc  Co.  57  N. 
Y.  616;  McLean  v.  Charles  Wright  Medicine 
Co.  96  Mich.  479,  56  N.  W.  68;  Nelson  v. 
Owen,  113  Ala.  372,  21  So.  75. 

No  court  has  gone  to  such  an  extent  in 
holding  a  corporation  liable  for  the  mere  act 
of  transfer,  without  anything  more. 

McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325, 
7  Am.  Rep.  341 ;  Walker  v.  Detroit  Transit 
R.  Co.  47  Mich.  347,  11  N.  W.  187;  Johnston 
V.  Laflin,  103  U.  S.  800,  26  L.  ed.  532 ;  Hol- 
brook V.  Neio  Jersey  Zinc  Co.  57  N.  Y.  616; 
Nelson  V.  Owen,  113  Ala.  372,  21  So.  75; 
Coats  V.  Ijouisville  d  N.  R.  Co.  92  Ky.  263, 
17  S.  W.  564;  Gilbert  v.  EHe  Bldg.  Asso. 
184  Pa.  554.  39  Atl.  291 ;  Hughes  v.  Drov- 
ers' d  M.  Nat.  Bank,  86  Md.  418,  38  Atl. 
936;  East  Birminghami  Land  Co.  v.  Dennis, 
85  Ala.  565,  2  L.  R.  A.  836,  5  So.  317;  Peck 
V.  Providence  Qas  Co.  17  R.  I.  275,  15  L.  R. 
A.  643,  21  Atl.  543,  23  Atl.  967 ;  Orafflin  v. 
Robb,  84  Md.  451,  35  Atl.  971;  Wood's  Ap- 
peal, 92  Pa.  379. 

The  following  cases  will  be  found  to  dis- 
cuss and  decide,  more  nearly  than  any  oth- 
er, the  rights  of  a  stockholder  against  a  cor- 
poration for  transferring  stock: 

Brewster  v.  Bime^  42  Cal.  139;  Winter  v. 
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Belmont  Min,  Co.  53  Cal.  428;  McLean'  y. 
Charles  WHght  Medicine  Co.  96  Mich.  479, 
50  N.  W.  68;  Masury  v.  Arkanaaa  Nat.  Bank, 
35  C.  C.  A.  476,  93  Fed.  603 ;  Smith  v.  Nash- 
ville A  D.  R.  Co,  91  Temn.  221,  18  S.  W. 
548. 

Jn  those  jirrisdiofcionft  where  the  rule  pre- 
vails that  tihe  title  of  the  stockholder  passes 
upon  the  assignment  of  the  certificate  with- 
out registration  on  the  corporation  books,  it 
is  essential,  in  establishing  the  liability  of 
the  company,  that  it  appear  that  its  action 
in  registering  the  unauthorized  transfer  by 
the  trustee  operated  to  aid  the  breach  of 
tru8>t,  and  contributed  directly  to  the  loss  of 
the  stock  by  the  cestui  que  trust.  The  mere 
fact  that  the  company's  officers  were  aware 
of  the  trust,  or  that  the  facta  within  their 
knowledge  were  sufficient  to  put  them  upon 
inquiry  as  to  the  terms  upon  which  it  was 
held  and  the  right  of  the  transferrer  to  make 
the  sale,  is  not  sufficient.  The  negligence 
of  the  corporation  in  permitting  the  transfer 
must  be  the  efficienrt  and  proximate  cause  of 
the  loss  sustained  by  the  cestui  que  trust. 

2  Thomp.  Corp.  §  2543 ;  Coffey  v.  Coffey, 
179  111.  283,  53  N.  E.  590. 

Where  a  sale  is  made  by  a  broker  or  fac- 
tor, whether  it  is  in  excess  of  authority  or 
not,  good  title  passes.  This  is  so  because  by 
custom  and  usage  of  trade  a  broker  or  fac- 
tor holds  goods  and  stock  for  sale,  and  a 
power  to  sell  is  thuA  implied  by  law. 

Arnold  v.  Halenba^,  5  Wend.  34 ;  Jones  v. 
Hodgkins,  61  Me.  480. 

Appellee,  by  virtue  of  his  own  conduct,  is 
estopped  from  claiming  damages  against  the 
appellant. 

The  fact  that  no  ooneideration  passed  be- 
tween appellee  and  Felix  J.  Stark  does  not 
in  the  least  affect  the  principle  involved. 
Estoppels  never  rest  upon  a  consideration, 
and  require  none. 

2  Thomp.  Corp.  S  2399;  McNeil  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325,  7  Am,  Rep.  341; 
Western  U.  Teleg.  Co.  v.  Davenport,  97  U. 
S.  309,  24  L.  ed.  1047;  Continental  Nat. 
Bank  v.  National  Bank,  60  N.  Y.  579;  Pom. 
Eq.  Jur.  S§  805,  811,  812,  and  note  on  pp. 
1117-1119. 

Where  one  person  presented  stock  for 
transfer  to  which  he  had  the  perfect  appar- 
ent legal  title,  and,  in  common  with  other 
owners.  pla6ed  a  limitation  upon  his  title 
by  having  "trustee"  written  after  his  name, 
aa  it  was  customary  for  the  actual  owners 
to  do,  wherein  was  appellee  injured,  or  what 
right  has  he  to  complain  of  a  custom  that  he 
did  nothing  in  any  way  to  affect?  He  cer- 
tainly cannot  say  that  he  relied  upon  the 
law  applicable  to  the  word  "trustee,"  as  he 
neither  placed  it  upon  the  certificate  nor 
caused  it  to  be  placed  there,  so  far  as  appel- 
lant knew  or  had  any  cause  to  know.  There- 
fore, both  upon  reason  and  sound  authority, 
this  case  does  not  fall  within  the  principle 
announced  in  Shaw  v.  Spencer,  100  Mass. 
382,  1  Am.  Rep.  115,  97  Am.  Dec.  107,  but  it 
squarely  falls  within  the  principle  that  a 
person  must  take  notice  of  the  custom  and 
usage  prevailing  at  the  place  Where  he  deals 
through  his  broker  or  agent. 
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Borton  v.  Morgan  (N.  Y.)  75  Am.  Dec^ 
311,  note;  Hibbard  v.  Peck,  76  Wis.  619,  44r 
N.  W.  641;  Oillctt,  Indirect  Ev.  §§  127-129; 
Mechem,  Agency,  278-281. 

The  directione  not  to  sell,  given  by  appel- 
lee to  his  agent,  were  secret.  The  right  to 
sell  generally  existed.  The  only  question 
was  the  state  of  the  market,  which  was  de- 
pendent upon  the  conditions  of  the  mines. 
How  could  purchasers  know  that  the  mar- 
ket when  Felix  J.  Stark  sold  the  stock  was- 
not  just  the  market  appellee  desired?  Per- 
haps it  was  in  fact. 

A  person  who  intrusts  his  property  to  the 
hands  of  a  trustee,  with  secret  instructions, 
has  the  burden  of  showing  that  persons  deal- 
ing with  such  trustee  were  not  innocent  pur- 
chasers, or  that  they  had  notice  of  such  se- 
cret instructions. 

Hanrick  v.  Gurley  (Tex.  Civ.  App.)  48- 
S.  W.  1002;  Johnson  v.  Newman,  43  Tex. 
642. 

3fr.  John  W.  Jndd,  with  Messrs.  .Ricli-* 
ard  B.  Sliepard,  Harrison  O.  Shepard, 
Allen  T.  Sanford,  and  Charles  B» 
Stark  in  propria  persona^  for  appellee: 

Corporations  are  the  trustees  of  their 
stockholders,  and  are  bound  to  exercise- 
proper  care  and  vigilance  to  prevent  unau- 
thorized transfers  of  their  shares;  and  if 
they  negligently  cancel  certificates  and  is- 
sue new  ones  without  authority  from  the 
true  owners  they  are  responsible  for  the  lose. 

St.  Romes  v.  Leree  Steam  Cotton  Press 
Co.  127  U.  S.  614,  32  L.  ed.  289,  8  Sup.  Ct. 
Rep.  1335;  Western  U.  Teleg.  Co.  v.  Daven- 
port, 97  U.  S.  369,  24  L.  ed.  1047;  Bayard 
V.  Farmers'  d  M.  Bank,  52  Pa.  232|  Lorintt 
V.  Salisbury  Mills,  125  Maes.  138;  Loring  v. 
Brodie.  134  Mass.  453;  Lowry  v.  Commer- 
cial 4  F.  Bank,  Taney,  310,  Fed.  Cas.  No. 
8.581 ;  Pratt  v.  Taunton  Copper  Mfg.  Co^ 
123  Mass.  110,  25  Am.  Rep.  37;  Hughes  v. 
Drovers'  d  M.  Nat.  Bank,  86  Md.  418,  ZS- 
Atl.  936;  Caulkins  v.  Memphis  Gaslight  Co. 

85  Tenn.  683,  4  S.  W.  287 ;  Salisbury  Mills 
V.  Toumsend,  109  Mass.  116;  Crocker  v.  Old 
Colony  R.  Co.  137  Mass.  417;  Marbury  v. 
Ehlen,  72  Md.  216,  19  Atl.  648;  Pennsylva- 
nia R.  Co's.  Appeal,  86  Pa.  80;  Peck  v.  Bank 
of  America,  16  R.  I.  710,  7  L.  R.  A,  826,  19 
Atl.  369;  Stewart  ▼.  Firemen's  Ins.  Co.  65 
Md.  575;  Thurber  v.  Cecil  Nat.  Bank,  52^ 
Fed.  514;  Cleveland  d  M.  R.  Co.  v.  Robbins, 
35  Ohio  St.  500;  Abell  v.  Brown,  66  Md. 
222;  Duckett  v.  National  Mechanics'  Bank. 

86  Md.  400,  39  L.  R.  A.  84,  38  Atl.  983;  2 
Beach,  Corp.  ed.  1891,  §  650,  |>.  1024. 

The  wora  "trustee"  written  in  the  face  of 
a  certificate  of  stock  in  a  corporation,  after 
the  name  of  the  person  designated  ther^n 
as  the  owner  of  the  shares,  is  notice  to  all 
persons  dealing  therewith  that  such  persoo 
is  not  the  beneficial  owner  of  such  shares. 

1  Cook,  Corp.  4th  ed.  S  325,  p.  631 ;  Low- 
ell, Transfer  of  Stock,  §  69;  2  Beach,  Corp. 
ed.  1891,  §  650,  p.  1024;  Shaw  v.  Spencer,. 
100  Mass.  382,  1  Am.  Rep.  115,  97  Am.  Dec 
107;  Bnndy  v.  Monticello,  84  Tnd.  119;  Ge- 
rard V.  McCormick,  130  N.  Y.  261,  14  )L  R. 
A.  234.  20  N.  E.  115;  Sturtevant  v.  Jaques„ 
14  Allen,  523 ;  Central  Nat.  Bank  v.  Connec- 
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ticut  Mut.  L,  Ins.  Co.  104  U.  S.  54,  26  L.  ed. 
693;  Duncan  v,  Jwadon,  16  Wall.  165,  21  L. 
ed.  142;  Union  P.  R.  Co.  v.  Durant,  95  U.  S. 
676,  24  L.  ed.  391;  Bailey  v.  Finch,  L.  R.  7 
Q.  B.  34;  Sweeny  v.  Bank  of  Montreal,  12 
Oan.  S.  C.  661,  L.  R.  12  App.  Cas.  617 ;  Dug- 
pan  V.  London  d  C.  Loan  d  Agency  Co.  19 
Ont,  Rep.  272;  Oaston  v.  American  Exch. 
Nat.  Bank,  29  N.  J.  Eq.  98;  Budd  v.  Mun- 
roe,  18  Hun,  316;  Mercantile  Nat.  BoAik  v. 
Parsons,  54  MiniL  66,  65  N.  W.  825;  Walsh 
V.  Stille,  2  Pars.  Sel.  Eq.  Cas.  117;  Welles 
V.  Larrahee,  2  L.  R,  A.  471,  36  Fed.  866; 
Fifther  v.  Brown,  104  Maes.  259,  6  Am,  Rep. 
235. 

The  law  doe^  not  confer  on  a  trustee  the 
power  to  sell  trust  property;  hence  one  who 
alleges  that  the  trustee  possesses  8U<ch  pow- 
er must  prove  that  it  has  been  conferred  on 
him  by  the  trust  instrument  or  by  the  cestui 
que  trust. 

Duncan  v.  Jaudon,  15  Wall.  165,  21  L.  ed. 
142;  Jaudon  v.  National  City  Bank,  8 
Blatchf.  430,  Fed.  Gas.  No.  7,230;  Oaston 
V.  American  Exch.  Nat.  Ba/nk,  29  N.  J.  Eq. 
98;  18  Am.  L.  Rev.  981. 

A  local  U55«ge  to  disregard  the  word  "trus- 
tee," written  on  the  face  of  a  certificate  of 
corporate  stock,  following  the,  name  of  the 
person  described  therein  as  the  owner  there- 
of, and  to  treat  the  holder  as  the  absolute 
owner  of  the  shares,  is  void: 

1.  Because  a  local  usage  caimot  vary  or 
abrogate  a  rule  of  law. 

Shaw  V.  Spencer,  100  Maes.  382,  1  Am. 
Rep.  115,  97  Am.  Dec  107:  Lowell,  Trans- 
fer of  Stock,  §  69;  East  Birmingham  Laaid 
Co.  V.  Dennis,  85  Ala.  565,  2  L.  R.  A.  836,  6 
So.  817;  Barnard  v.  Kellogg,  10  Wall.  383, 
19  L.  ed.  987;  Allen  v.  St.  Louis  Nat.  Bank, 
120  U.  S.  20,  30  L.  ed.  573,  7  Sup.  Gt  Rep. 
460;  Robinson  v.  Mollett,  L.  R.  7  H.  L.  817; 
DickinJion  v.  Gay,  7  Allen,  29,  83  Am.  Dec. 
656;  Crantoell  v.  Fanny  Fosdick,  15  La. 
Ann.  436,  77  Am.  Dec.  190;  Eastham  v.  Rie- 
dell,  125  Mhss.  585;  Famsworth  v.  Hemmer, 
1  Allen,  494,  79  Am.  Dec.  756;  Irvnn  y. 
Williar,  110  U.  S.  499,  28  L.  ed.  225.  4  Sup. 
Ct.  Rep.  160;  Palmer  v.  N^w  York  &  L.  C. 
Tra/nsp.  Co.  57  N.  Y.  S.  R.  307,  27  N.  Y. 
Supp.  661;  Wright  v.  Boiler,  42  Hun,  77; 
Com  Exch.  Panic  v.  Nassau  Ba/nk,  91  N.  Y. 
74,  43  Am.  Rep.  655:  Thompson  v.  Ashton, 
14  Johns.  317 ;  Jenkins  v.  Hooper  Irrig.  Co. 
13  Utah,  100,  44  Pac.  829;  Nelson  v.  South- 
em  P.  Co.  15  Utah,  325,  49  Pac.  644;  XJlm^ 
V.  Famsworth,  80  Me,  500,  15  Atl.  65. 

2.  Because  one's  property  cannot  be  taken 
from  him  without  his  consent,  except  by  due 
process  of  law. 

Western  U.  Teleg.  Co.  v.  Davenport,  97 
U.  S.  369,  24  L.  ed.  1047. 

A  local  usasre  prevailing  among  brokers  of 
a  particular  city  to  write  the  word  "trustee" 
after  their  names  in  stock  certificates,  for 
the  purpose  of  concealing  the  true  ownership 
of  corporation  stocks,  and  by  that  deception 
to  induce  purchasers  to  pay  higher  prices 
for  the  stock,  is  void  because  it  is  dishonest 
and  immoral. 

Taylor  v.  Carpenter,  2  Woodb.  &  M.  1; 
Famsworth    v.    Hemmer,    1    Allen,  494,  7 
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Am.  Dec.  766;  Evans  v.  Wain,  71  Pa.  69; 
Lehman  v.  Marshall,  47  Ala.  3G2;  Paxton 
V.  Courtnay,  2  Fost.  &  F.  131;  Holmes  v. 
Johnson,  42  Pa.  159 ;  Baxter  v.  Sherman,  73 
Minn.  434,  76  N.  W.  211. 

A  local  usage  prevailing  in  a  city  among 
a  certain  class  of  persons  is  not  binding  on 
a  resident  of  a  distant  state  who  has  no 
knowledge  thereof. 

Coquard  v.  Bank  of  Katisas  City,  12  Mo. 
App.  261;  German-American  Ins.  Co.  v. 
Commercial  F.  Ins.  Co.  95  Ala.  469,  16  L. 
R.  A.  291,  11  So.  117;  Barnard  v.  Kellogg, 
10  Wall.  383,  19  L.  ed.  987 ;  Walsh  v.  Missis- 
sippi Valley  Transp.  Co.  52  Mo.  434;  Broion 
V.  Strimple,  21  Mo.  App.  338;  Baxter  v. 
Shennan,  73  Minn.  434,  76  N.  W.  211. 

Usages  must  be  strictly  construed. 

Arthur  v.  Bokenham,  11  Mod.  161 ;  Deiin 
ex  de-m.  Qoodvnn  v.  Spray,  1  T.  R.  406; 
Muggleton  v.  Barnett,  2  Hurlst  &  N.  653: 
Richardson  v.  Walker,  2  Barn.  &  C.  839; 
Leigh  v.  Smith,  1  Oar.  &  P.  638 ;  Packard  v. 
Getman,  6  Cow.  757,  16  Am.  Dec.  475;  Mus- 
sey  V.  Eagle  Bank,  9  Met  306. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Corporations  issue  certificates  of  the  own- 
ership of  their  stock.  They  condition  the 
rights  of  their  stockholders  to  vote,  to  par- 
ticipate in  tiieir  management,  and  to  receive 
dividends  upon  their  stock,  upon  a  registry 
of  their  ownership  of  their  shares  in  the  cor- 
porate books  and  upon  these  eertificates. 
They  make  the  certificates  and  keep  the  reg- 
istries, and  thev  thereby  assume  an  obliga- 
tion to  each  stockholder  to  use  reasrinable 
diligence  to  certify  and  to  make  their  rec- 
ords declare  the  truth.  No  man  can  be  law- 
fully deprived  of  his  proi>erty  without  his 
consent  except  by  due  process  of  law,  and,  if 
he  once  becomes  the  owner  of  stock  in  a  cor- 
poration, that  association  cannot  recklessly 
deprive  him  of  that  ownership,  and  confer 
it  upon"  another,  without  liability  for  the 
damage  it  causes.  It  is  bound  to  use  rea- 
sonable diligence  in  every  case  to  ascertain 
whether  or  not  a  transfer  of  stock  requested 
is  duly  authorized  by  the  former  owner,  to 
make  those  transfers  that  are  so  authorized, 
and  to  prevent  those  that  are  unauthorized : 
and  for  every  breach  of  this  obligation  it  is 
legally  liable  to  the  parties  Injured  for  the 
damage  it  thus  inflicts.  Western  U.  Tclcg. 
Co.  V.  Davenport,  97  U.  S.  369,  371.  372.  24 
L.  ed.  1047,  1049 ;  Cook,  Stock,  Stockholders 
&  Corp.  Law,  §  327;  St.  Romes  v.  Lrvce 
Steam  Cotton  Press  Co.  127  U.  S.  614,  32  L. 
ed.  289,  8  Sup.  Ct.  Rep.  1335;  Loring  v. 
Salisbury  Mills,  125  Mass.  138;  Loring  v. 
Frue,  104  U.  S.  223,  26  L.  ed.  713 ;  Salisbury 
Mills  V.  Townscnd,  109  Mass.  115;  Pratt  v. 
Taunton  Copper  Mfg.  Co.  123  Mass.  110,  25 
Am.  Rep.  37;  Pennsylvania  R.  Co*s  Appeal^ 
86  Pa.  80. 

At  the  time  of  the  transfei*  of  this  stock 
of  which  complaint  is  here  made,  the  appel- 
lee was  its  equitable  owner;  and  Felix  J. 
Stark,  his  brother,  held  the  title  to  it  in 
trust  for  his  benefit,  with  no  authority  to 
sell  or  to  transfer  it.     The  certificates  which 
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represented  it  and  the  corporate  books  alike 
declared,  not  that  Felix  J.  Stark,  but  that 
Felix  J.  Stark,  trustee,  held  the  title  to  it. 
Felix  violated  his  trust.  He  signed  the 
name  "Felix  J.  Stark,  Trustee,"  on  the  as- 
siijnments  of  the  certificates  without  any 
authority  from  his  cestui  que  trust  to  either 
sell  or  assign  them,  and  he  delivered  them 
to  the  purchasers.  For  these  axits  the  corpo- 
ration was  not  liable.  After  their  perform- 
ance the  stock  still  «tood  of  record  in  the 
name  of  Felix  J.  Stark,  trustee :  and  the  ap- 
pellee, the  cestui  que  trust,  still  ha4  the 
right  to  direct  the  action  of  the  trustee,  to 
dictate  his  vote  in  the  management  of  the 
affairs  of  the  corporation,  to  receive  the 
dividends  on  the  stock,  and  to  control  its 
disposition.  But  when  the  corporation  ac- 
cepted unauthorized  assignments  of  the  trus- 
tee, canceled  the  certificates,  issued  new  cer- 
tificates for  the  same  shares  of  stock,  which 
declared  the  purchasers  to  be  their  owners, 
and  recorded  the  ownership  of  this  stock 
upon  its  corporate  books  in  the  purchasers, 
instead  of  in  Felix  J.  Stark,  trustee,  the  ap- 
pellee's J*tock  was  gone,  and  he  was  deprived 
of  all  his  legal  and  equitable  rights  therein. 
Was  the  corporation  liable  to  him  for  this 
loss?  Counsel  for  the  ap])ellant  maintain 
that  this  question  should  be  answered  in  the 
negative  (1)  because  the  addition  of  the 
word  "trustee"  to  the  name  of  Felix  J.  Stark 
gave  the  corporation  no  notice  that  this 
stock  was  held  in  trust  for  anyone,  and  im- 
])osed  upon  it  no  duty  to  inquire  concerning 
the  cestui  que  trust;  (2)  because  the  appel- 
lee is  estopped  by  the  fact  that  before  the 
title  of  the  stock  was  recorded  in  Felix  J. 
Stark,  trustee,  he  permitted  assignments 
thereof  to  be  made  to  Felix  individually,  and 
gave  him  possession  and  control  of  the  cer- 
tificates: (3)  because  it  was  the  custom  of 
stockbrokers  in  Salt  Lake  City  to  hold  the 
title  to  stock  in  their  names  as  trustees,  and 
to  assign  and  transfer  it  without  the  consent 
of  their  cestuis  que  trust,  and  (4)  be- 
cause the  stock  had  been  assigned  to  the 
purchasers  by  Felix  J.  Stark,  trustee,  and 
this  assignment  had  vested  in  them  a  per- 
fect title,  so  that  the  subsequent  transfer 
thereof  on  the  corporate  books,  t^e  surren- 
der of  the  old  certificates,  and  the  issue  of 
new  certificates  to  the  purchasers,  infiicted 
no  injury  upon  the  appellee. 

But  the  word  **trustee"  means  something. 
It  is  a  warning  and  declaration  to  everyone 
who  reads  it  (1)  that  the  person  so  named 
is  not  the  owner  of  the  propertv  to  which 
it  relates;  (2)  that  he  holds  it  for  the  use 
and  benefit  of  another;  (3)  that  he  has 
no  right  or  power  to  sell  or  dispose 
of  it  without  the  assent  of  his  cestui 
que  trust.  Tt  denies  the  equitable  owner- 
ship and  beneficial  interest  of  the  par- 
ty to  whom  it  is  applied,  and  a^^erts  that  he 
holds  it  hi  a  representative  capacity.  It 
signifies  the  opposite  of  the  word  *'mvner," 
and  means  that,  while  the  party  called  "trus- 
tee" has  the  naked  legal  title,  he  has  no  bene- 
ficial right,  title,  or  interest  in  the  proper- 
ty. No  one  who  should  read  in  stock  cer- 
tificates or  in  corporate  records  that  one 
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share  was  owned  by  Felix  J.  Stark,  while  an- 
other  was  owned  by  Felix  J.  Stark,  trustee, 
would  fail  to  understand  that  he  held  the 
former  for  himself,  and  the  latter  for  an- 
other. Not  only  this,  but  the  term  "trustee" 
is  a  term  of  administration,  and  not  of  sale. 
A  trustee  ordinarily  holds  the  property  in- 
trusted to  his  charge  to  collect  the  rents,  is- 
sues, dividends,  or  profits  thereof,  and  to 
apply  them  to  some  specified  use.  Brokers, 
administrators,  and  executors  frequently 
have  the  power  to  dispose  of  the  property 
intrusted  to  their  charge.  Trustees  com- 
monly have  no  such  power.  Hence  the  le- 
gal presumption  is  that  a  trustee  has  no  pow- 
er to  sell  or  convey  the  property  which  he 
holds  in  his  fiduciary  ca4)acity,  and  the  fact 
that  he  holds  it  as  trustee  is  a  warning  and 
a  declaration  to  all  the  world  that  he  is  with- 
out the  power  of  disposition,  unless  that 
power  is  specifically  given  by  the  instrument 
crediting  the  trust,  or  by  the  assent  of  those 
whom  he  represents.  The  legal  presumption 
is  that  a  trustee  has  no  power  of  sale.  Jau- 
don  V.  National  City  Bank,  8  Blatchf.  430, 
Fed.  Cas.  No.  7,230;  Oaston  v.  American 
Exch,  Nat.  Bank,  29  N.  J.  Eq.  98,  103;  Dun- 
can V.  Jaudon,  15  Wall.  165,  175,  21  L.  ed. 
142,  146;  Gerard  v.  McCormick,  130  N.  Y. 
2fil,  2fi7,  14  L.  R.  A.  234,  29  N.  E.  115; 
Allen  V.  8t.  Louis  Nat.  Bank,  120  U.  8.  20, 
32,  30  L.  ed.  573,  575,  7  Sup.  Ct.  Rep.  460. 
When,  therefore,  the  records  of  this  corpo- 
ration and  the  certificates  disclosed  the  fact 
that  this  stock  was  held  bv  Felix  J.  Stark, 
trustee,  and  these  certificates  were  presented 
for  surrender  and  cancelation,  and  for  Uic 
transfer  of  the  stock  to  third  parties,  with- 
out the  authority  or  assent  of  the  dbstui 
que  trust,  this  corporation  could  not  escape 
notice  that  Felix  held  it,  not  for  himself, 
but  for  another,  and  that  he  had  no  authori- 
ty to  assign  it. 

It  is  said,  however,  that  the  term  "trus- 
tee" gave  no  indication  of  the  name  of  the 
equitable  owner,  and  that  this  fact  relieved 
the  corporation  from  the  discharge  of  its 
duty.  This  corporation  was  bound  to  exer- 
cise reasonable  diligence  to  ascertain  wheth- 
er or  not  the  equitable  owner  of  this  stock 
had  authorized  its  transfer,  and  to  prevent 
its  cancelation  and  its  loss  by  him  if  he  had 
given  no  such  authority.  The  warning  and 
declaration  which  the  word  "trustee"  bore 
to  this  corporation  that  Felix  J.  Stark  was 
not  the  o\vner,  that  he  held  it  for  another, 
that  he  had  no  power  to  assign  it,  were  cer- 
tainly sufiicient  to  put  the  company  upon 
inquiry  for  the  cestui  que  trust,  and  for  his 
assent  to  the  surrender  and  destruction  of 
the  certificates.  No  reasonable  man,  in  the 
presence  of  such  a  warning,  and  in  the  hon- 
est discharge  of  such  a  duty,  would  fail  to 
investigate;  and  notice  sufiicient  to  put  a 
man  of  reasonable  prudence  and  intelligence 
upon  inquiry  is  notice  of  all  the  facts  which 
a  diligent  investigation  would  develop,  or 
is  evidence  from  which  knowledge  of  those 
facts  may  be  inferred  and  found.  The  min- 
ing company  asked  no  questions,  mode  no 
inquiry,  canceled  and  surrendered  the  stock 
of  the  appellee  upon  the  unauthorized  assign- 
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ments,  and  issued  certificates  and  made  a 
record  of  its  ownership  by  others.  This  was 
neither  the  exercise  of  reasonable  diligence, 
nor  of  any  diligence,  to  ascertain  the  benefi- 
•cial  owner  of  this  stocky  and  to  prevent  its 
transfer  without  his  consent;  and  it  was  a 
•clear  breach  of  the  obligation  of  the  corpora- 
tion to  discharge  this  duty.  Tlie  old  excuse 
for  tliis  dereliction,  that  the  word  "trustee" 
pointed  to  no  one  but  the  trustee  himself 
of  whom  inquiry  oould  have  been  made,  and 
that  such  an  inquiry  would  have  been  idle, 
because  he  who  would  violate  his  trust  would 
make  false  answers,  is  again  presented.  Its 
futility  has  been  often  shown,  and  perhaps 
nowhere  better  than  by  Sir  John  Romilly, 
master  of  the  rolls,  in  Jones  v.  Williams ,  24 
Beav.  62,  where  he  said:  "With  respect  to 
the  argument  that  it  was  unnecessary  to 
make  any  inquiry,  because  it  would  have  led 
to  no  result,  I  think  it  impossible  to  admit 
the  validity  of  this  excuse.  I  concur  in  the 
doctrine  of  Jonea  v.  Smith,  1  Hare,  55,  that 
a  false  answer  or  a  reasonable  answer  given 
to  an  inquiry  made  may  dispense  with  the 
necessity  of  further  inquiry;  but  I  think  it 
impossible  befo]:ehand  to  oome  to  the  con- 
olusion  that  a  false  answer  would  have  been 
given,  which  would  have  precluded  the  ne- 
-cessity  of  further  inquiry.  A  more  danger- 
ous doctrine  oould  not  be  laid  down,  nor  one 
involving  a  more  unsatisfactory  inquiry, 
namely,  a  hypothetical  inquiry  as  to  what 
A.  would  have  said  if  B.  had  said  something 
other  than  what  he  did  say." 

It  is  no  excuse  for  the  failure  to  make  any 
inquiry  that  such  an  investigation,  if  made, 
might  have  failed  to  develop  the  truth. 
^hodo  V.  Spencer,  100  Mass,  382,  390,  1  Am. 
Rep.  115,  97  Am.  Dec.  107. 

Tlie  suggestion  is  made  that  the  bookkeep- 
er of  the  mining  company  testified  that  he  re- 
membered that,  at  the  time  one  lot  of  stock 
was  transferred  to  Felix  J.  Stark  as  trus- 
tee, Felix  told  him  that  he  was  the  owner 
of  it,  and  that  it  was  put  in  his  name  as 
trustee,  and  in  smaller  certificates,  for  the 
<?onvenicnce  of  selling  it.  But  this  evidence 
clearly  shows  that  this  statement  was  not 
made  at  the  time  when  the  stock  was  trans- 
ferred from  Stark,  trustee,  to  the  purchas- 
ers, and  that  it  was  not  made  in  response  to 
any  inquiry  made  by  the  corporation  for  the 
cestui  que  trust,  in  the  discharge  of  the  duty 
then  incumbent  upon  it.  The  result  is  that 
the  appellant  was  guilty  of  negligence  in 
canceling  the  certificates  of  the  appellee's 
stock,  and  certifying  and  recording  its  own- 
ership by  others,  without  making  any  in- 
•quiry  to  ascertain  for  whom  the  trustee  held 
it,  and  whether  or  not  the  cestui  que  trust 
had  authorized  its  disposition.  A  corporate 
record  and  certificate  of  ownership  of  stock 
by  A.  B.,  trustee,  is  notice  to  the  corporation 
that  he  holds  it,  without  the  power  of  dispo- 
sition, for  some  cestui  que  trust;  and  it  is 
actionable  negligence  for  the  corporation  to 
cancel  the  certificate  and  transfer  the  stock 
on  the  signature  of  the  trustee  to  the  as- 
signment, without  any  inquiry  for  the  ces- 
tui que  trust,  or  for  his  assent  to  the  trans- 
fer.    Shaw  V.  Spencer,  100  Mass.  382,  389, 
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1  Am.  Rep.  115,  97  Am.  Dec.  107;  Sturte- 
vanti  V.  Jaques,  14  Allen,  523;  Fisher  v. 
BrovTn,  104  Mass.  259,  261,  6  Am.  Rep.  235; 
Duncan  v.  Jaudon,  15  Wall.  165,  176,  21  L. 
ed.  142,  145;  Central  Nat.  Bank  v.  Connec- 
ticut Mut,  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed. 
693;  Welles  v.  Larrahee,  2  L.  R.  A.  471,  36 
Fed.  866,  870,  871;  Merca/ntile  Nat.  Bank  v. 
Parsons,  54  Minn.  56,  63,  55  N.  W.  825; 
Gaston  v.  American  Exch.  Nat.  Bank,  29  N. 
J.  Eq.  08,  102 ;  Bundy  v.  Montioello,  84  Ind. 
119,  130;  Gerard  v.  McCormick,  130  N.  Y. 
261,  267,  14  L.  R.  A.  234,  29  N.  E.  115;  BaU- 
ey  V.  Finch,  L.  R.  7  Q.  B.  34;  Pannell  v. 
Hurley,  2  Colly.  Ch.  Cas.  241 ;  Dugga/n  v. 
London  &  G.  Loan  d  Agency  Co.  19  Ont. 
Rep.  272;  Sweeny  v.  Bank  of  Montreal,  12 
Can.  S.  C.  661,  668;  Third  Nat.  Bank  v. 
Lanqe,  51  Md.  138,  144,  34  Am.  Rep.  304; 
Swift  V.  Williams,  68  Md.  236,  256,  11  Atl. 
835;  Marhnry  v.  Ehlen,  72  Md.  206,  216,  19 
Atl.  648;  Lowell,  Transfer  of  Stock,  §  69; 
Morawetz,  Priv.  Corp.  §§  181,  184;  Cook, 
Stock,  Stockholders  &  Corp.  Law,  §§  325, 
327.  There  are  three  early  decisions  which 
repudiate  this  declaration  of  the  law.  They 
are  Brewster  v.  Sim^,  42  Cal.  139,  145  (de- 
cided in  1871)  ;  Thompson  v.  Toland,  48 
Cal.  99,  113  (decided  in  1874)  ;  and  Albert 
V.  Baltimore,  2  Md.  159,  171  (a  decision  ren- 
dered in  1852,  which  has  been  overruled  by 
the  supreme  court  of  Maryland  in  Marbury 
V.  Ehlen,  72  Md.  206,  216,  19  Atl.  648). 
But  these  decisions  have  not  been  followed, 
and  the  reason  of  the  case,  the  later  deci- 
sions of  the  courts,  and  the  declarations  of 
the  text-books  have  united  to  make  the  prop- 
osition we  have  announced  the  established 
law  of  the  land. 

It  is  contended,  however,  that  the  appel- 
lee is  estopped  from  insisting  upon  his  claim 
to  recover  in  this  case,  because  before  his 
stock  was  placed  in  the  name  of  Felix  J. 
Stark,  trustee,  the  former  certificates  which 
re])resented  it  were,  by  assignments  in  blank, 
by  powers  of  attorney,  and  by  delivery  of 
possession,  placed  under  the  absolute  con- 
trol of  Felix  J.  Stark,  who  might  then  have 
sold  and  assigned  them  without  notice  to 
the  corporation  of  the  trust  relation.  The 
answer  is  that  he  did  not  sell  and  transfer 
them  when  he  appeared  to  be  the  owner  and 
to  have  the  control  of  them.  While  they 
stood  in  his  name  as  owner,  or  while  the  cer- 
tificates were  assigned  in  blank,  and  he  had 
the  power  to  insert  the  name  of  the  assignee, 
he  appeared  to  be  the  owner,  and  was  there- 
by given  apparent  authority  to  sell  and  dis- 
pose of  the  stock.  If  he  had  used  this  ap- 
pearance of  power,  the  appellee  would  have 
been  estopped  to  deny  that  the  power  existed, 
because  he  caused  that  power  to  appear  to  be 
granted  to  his  brother.  He  did  not  use  it, 
but  caused  notice  to  be  spread  upon  the  rec- 
ords of  this  corporation,  and  to  be  inserted 
in  the  certificates,  that  he  held  the  title  to 
this  stock,  not  for  himself,  but  as  trustee  for 
another.  When  this  had  been  done,  the  cor- 
poration had  received  its  notice,  and  it  was 
too  late  for  it  to  rely  upon  an  appearance 
that  had  been  removed.  Felix  J.  Stark  had 
raised  the  red  flag.    He  had  notified  the  cor- 
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poratiozL  that  he  was  not  the  owner^  and  had 
not  the  power  to  dispose  of  the  stock  with- 
out the  assent  of  his  cestui  que  trust.  For 
this  reason  the  appellee  was  not  estopped 
from  enforcing  his  rights  and  recovering  the 
value  of  his  stock. 

Another  objection  to  the  decree  for  the  ap- 
pellee is  that  Felix  J.  Stark  wa«  a  broker 
in  Salt  Lake  City,  and  that  it  was  an  estab- 
lished custom  among  the  brokers  of  that  city 
to  carry  in  their  names  as  trustees  the  stock 
of  third  parties,  and  to  assign  and  transfer 
it  without  the  consent  of  their  cestuis  que 
trust.  There  is  no  evidence  that  this 
custom  was  known  to  the  appellee,  who  was 
a  resident  of  the  city  of  St.  Louis.  But 
there,  is  another  and  a  conclusive  reason 
why  it  cannot  deprive  the  appellee  of  his 
property  in  this  case.  It  changes  the  nar 
ture — t)ie  essence — of  the  relation  of  trus- 
tee and  cestui  que  trust.  It  gives  to  the 
trustee  a  power  which  that  relation  and  the 
obligations  which  condition  it  deny,  and  for 
that  reason  it  cannot  obtain  to  destroy  or 
change  the  legal  rights  of  the  parties.  A  lo- 
cal custom  which  relates  simply  to  the  mode 
of  the  performance  of  a  contract  or  to  its  in- 
terpretation, if  established  and  known  to 
the  parties,  may  be  enforced.  But  one 
which  makes  a  substantial  change  in  the 
rights  and  relations  of  the  parties,  and 
which  violates  a  settled  rule  of  law,  binds 
no  one  who  does  not  know  and  assent  to  it. 
Irwin  V.  Williar,  110  U.  S.  499,  515,  516,  28 
L.  ed.  225,  232, 4  Sup.  Ct.  Rep.  160;  Allen  v. 
St.  Louis  Bank.,  120  IT.  S.  20,  39,  30  L.  ed. 
573,  578,  7  Sup.  Ct.  Rep.  460;  Robinson  v. 
Mollett,  L.  R.  7  H.  L.  802, 8 16. 828,  836 ;  Bam- 
ard  V.  Kellofjg,  10  Wall.  383,  19  L.  ed.  987 ; 
8k(MJC  V.  Spencer,  100  Mass.  382,  393,  1  Am. 
Rep.  115,  97  Am.  Dec.  107;  Lehman  v.  Mar- 
shall, 47  Ala.  362;  Leuckha^-t  v.  Cooper,  3 
Bing.  N.  C.  99 ;  Baxter  v.  Sh^rtnan,  73  Minn. 
434,  441,  76  N.  W.  211;  Lowell,  Transfer  of 
Sto<ik,  §  69. 

Finally,  it  is  insisted  that  there  can  be  no 
recovery  in  this  case  because  Felix  J.  Stark, 
trustee,  had  assigned  and  delivered  the  cer- 
tificates of  stock  to  the  purchasers,  and  they 
were  lost  to  the  appellee  before  the  corpora- 
tion took  any  action  in  the  matter.     In  sup- 


port  of    this    contention    out    attention    i» 
drawn  to  §  330  of  the  Revised  Statutes  of 
Utah  of  1898,  which  provixies  that  the  deliv- 
ery of  a  stock  certificate,  together  with  a 
wiitten  transfer  of  the  same,  signed  by  the- 
owner,  to  a  bona  fide  purchaser  or  pledgee- 
for  value,  shall  be  deemed  a  sufficient  trans- 
fer of  the  title^  as  against  any  creditor  of 
the  transferrer,  and  all  other  persons  what- 
soever.    It  is  conceded   that  if,  before  the- 
appellant  acted,  this  stock  had  been  so  trans- 
ferred, by  the  assignment  and  delivery  of  the- 
eertificates,  that  the  title  and  ownership  had 
passed   beyond   the   reach   of   the   appellee, 
there  could  have  been  no  recovery  against  the- 
corporation  because  it  was  liable  for  no  loss 
which   its   n^ligence   did   not   cause.     The 
difilculty  with  the  argument  for  the  appel- 
lant here  is  that  no  such  transfer  of  title- 
had   been   effected.     The   certificates    them- 
selves bore  the  declaration  that  they  were- 
the  property  of  Felix  J.  Stark,  trustee.  That 
assertion,  as  we  have  seen,  was  a  warning- 
and  a  statement  that  he  was  not  the  owner 
of  them,  and  that  he  had  not  the  power  to- 
dispose  of  them,  and  every  purchaser  who 
took  them  received  them  with,  notice  of  these- 
facts.     If  the  corporation  had  refused  to  ac- 
cept the  surrender  of  the  certificates,  to  is- 
sue new  certificates  in  their  place  to  the- 
purchasers,  and  to  transfer  the  stock  upon- 
its  records,  the  purchasers  could  have  en- 
forced no  transfer,  and  would  have  acquired 
no  rights  by  the  possession  and  the  assign- 
ments of  the  certificates.     But  the  action  of 
the   corporation   in   canceling  thope   certifi- 
cates,  in  issuing  others  in  their  p>ace,   in. 
certifying  the  ownership   in   third   parties, 
and  in  transferring  the  title  upon  their  rec- 
ords,  destroyed   the   appellee's   evidence   or 
title,  estopped  the  corporation  from  denying, 
as  against  innocent  purchasers,  that  the'  new 
certificates  belong  to  others  than  the  appel- 
lee, and  thus  devested  him  of  his  property. 
Neither  the  act  of  the  trustee  nor  of  the  pur- 
chasers could  have  deprived  the  appellee  of 
his  equitable  ownership  in  this  stock  with- 
out the  concurrent  action  of  the  eorpora- 
!  tion,  and  it  cannot  escape  liability  for  that 
action. 

The  decree  heloto  is  affirmed. 


ALABAMA  SUPREME  COURT. 


R.  L.  COONEY,  Appt., 

V. 

PULLMAN   PALACE-CAR   COMPANY. 
(121  Ala.  368.) 

1.  The  reasonable  exercise  of  care  to 
protect  the  bnsTfiraare  of  a  aleeplns 
pasMenarer  is  not  shown  by  a  sleeping-car 
company  which  allows  a  number  of  passen- 
gers to  leave  the  car  at  a  station  with  baggage 
In  their  hands,  without  paying  any  attention 
as  to  whose  it  Is,  where  an  employee  Is  pres- 


ent who  knows  the  baggage  of  the  sleeping 
passenger,  and  by  attention  might  prevent  its- 
removal  from  the  car  by  a  stranger. 

2.  A  sleeplujar-car  company  thronj^h 
whose  nesllflTcnce  a  satchel  of  a  pa»> 
senKTcr  is  lost  will  be  liable  for  miloago 
tickets,  which  it  Is  usual  for  such  persons  tn 
carry,  for  opera  glasses,  compass,  razor  and' 
accoutrSraents,  and  nasal  syringe,  with  ac- 
companiments, which  were  In  the  satchel,  but 
not  for  a  pistol  which  was  also  in  It. 

n.     The   measure   of   damagres   for   loss,, 
thronijrh  the  neirllflrence  of  a  sleepinir- 


Note. — As  to  liability  of  sleeping-car  com- 
pany for  loss  of  passenger's  baggage,  see,  in  this 
Bpries,  note  to  Mann-Boudoir  Car  Co.  v.  Dupre 
(C.  C.  App.  5th  C.)  21  L.  R.  A.  289;  Ball  v. 
Chesapeake  &  O.  R.  Co.  (Va)  32  L.  R.  A.  792; 
63  L.  R.  A. 


Pullman's  Palace  Car  Co.  v.  Martin    (Ga.)    2J^ 
li.  R.  A.  498 ;  Pullman's  Palace  Car  Co.  v.  Hall 
(Ca.)  44  L.  R.  A.  700;  and  Pullman's  Palace^ 
Car  Co,  V.  Adams  (Ala.)  45  L.  R.  A.  767. 
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car  company,  of  pereonal  effects  of  a  pas- 
senger which  have  no  market  value,  is  their 
value  to  him, — that  Is,  the  actual  loss  in 
money  which  he  would  sustain  by  being  de- 
prived of  them. 

(April  18,  1899.) 

APPEAJj  by  plaintiff  from  a  judgment  of 
the  City  Court  of  Birmingham  in  favor 
of  defendant  in  an  action  brought  to  recover 
the  value  of  property  lost  by  plaintiff  while 
a  passenger  in  one  of  defendant's  cars.  Re- 
versed. 

Appellant  boarded  the  car  at  Mobile,  Ala- 
bama, to  go  to  Birmingham,  Alabama.  Up- 
on entering  the  car  he  delivered  his  satchels 
into  the  possession  of  the  porter,  who  took 
them  and  set  them  down,  inside  the  car. 
Plaintiff  occupied  an  upper  berth,  and  when 
ready  to  dress  in  the  morning  asked  for  his 
satchels,  and  one  of  them  was  niissing.  Aft- 
er making  a  claim  upon  the  compajiy  for  the 
restoration  of  the  property  or  payment  of 
its  value,  which,  was  refused,  this  action  was 
brought. 

Further  facts  are  stated  in  the  opinion. 

Mr.  John  W.  Tomllnflon,  for  appellant: 

The  appellee  did  not  use  that  care  re- 
quired,— that  of  taking  care  of  appellant's 
property  while  he  slept. 

Why  was  the  porter  kept  on  guard?  Was 
it  not  his  duty  to  see  that  no  passenger  car- 
ried out  appellant's  baggage  by  mistake  or 
otherwise  while  he  still  slept? 

There  is  no  real  difference  between  the 
modem  sleeping  car  and  the  modern  hotel. 
In  both,  persons  for  a  consideration  are  fur- 
nished lodging,  and  in  most  instances  food. 
There  are  a  few  hotels  that  furnish  only 
lodging,  just  as  there  are  some  sleeping  cars 
that  furnish  only  lodging,  but  most  of  them 
furnish  food  and  lodging.  In  the  case  of  a 
sleeping-car  company  there  is  more  reason 
in  holding  them  to  the  extraordinary  liabili- 
ty than  there  is  in  the  case  of  an  innkeeper ; 
the  sleeping  passenger  is  absolutely  unable 
•to  protect  himself  and  baggage,  while  the 
sleeping  guest  at  the  hotel  can  lock  his  bag- 
gage up  in  his  room. 

Pullman  Palace  Ocur  Oo.  v.  Lowe  (Ndb.) 
26  Am.  St.  Rep.  337,  note;  Voss  v.  Warner 
Palace  Car  Co.  16  Ind.  App.  271,  43  N.  E. 
20,  44  N.  E.  1010;  Pullman  Palace  Car  Co. 
v.  Martin,  92  Ga.  161,  18  S.  E.  364;  Hamp- 
ton V.  Pullman  Palace  Car  Co.  42  Mo.  App. 
134. 

Messrs.  Walker,  Porter,  Si  Walker 
for  appellee. 

Dcwdell,  J.,  delivered  the  opinion  of  the 
court: 

In  the  recent  case  of  Pullman  Palace  Car 
Co.  V.  Adams,  120  Ala.  581,  45  L.  R.  A.  767, 
24  So.  925,  decided  by  this  court,  it  was  said : 
"The  rule  now  seems  to  be  well  settled  that 
sleepincr-car  companies  are  not  held  to  the 
responsibility  of  common  carriers  and  inn- 
keepers. Many  reasons  for  this  distinction 
will  be  found  stated  in  the  text-books  and 
decisions,  and  nowhere  more  fully,  perhaps,, 
than  in  Blum  v.  Southern  Pullman  Palace 
Car  Co.  I  Flipp.  500,  Fed.  Gas.  No.  1,574,"— 
63  L.  R.  A. 


citing  Hutchinson,  Oarr.  617d;  22  Am.  & 
Eng.  Enc.  Law,  p.  797,  where  the  authorities 
may  be  found  collated.  The  writer  of  this 
opinion  is,  however,  not  very  profoundly  im- 
pressed with  the  soundness  of  reasoning  in 
the  case  of  Blum  v.  Southern  Pullman  Pal- 
ace Car  Co.  I  Flipp.  500,  Fed.  Cas.  No.  1,- 
574.  In  the  case  above  referred  to  of  Pull- 
man Palace  Car  Co.  v.  Adams,  the  case  of 
Lewis  V.  New  York  Sleeping  Gar  Co.  143 
Mass.  267,  58  Am.  Rep.  135,  9  N.  E.  015,  is 
cited  with  approval,  wherein  it  was  said  by 
Morton,  Ch.  J.:  **A  sleeping-car  company 
holds  itself  out  to  the  world  as  furnishing 
safe  and  comfortable  cars,  and,  when  it  sells 
a  ticket,  it  impliedly  stipulates  to  do  so. 
It  invites  passengers  to  pay  for,  and  make 
use  of,  its  cars  for  sleeping;  all  parties 
knowing  that,  during  the  greater  part  of 
the  night,  the  passenger  will  be  asleep, 
powerless  to  protect  himself  or  to  guard  his 
property.  He  cannot,  like  the  guest  of  an 
inn,  by  locking  the  door,  guard  against  dan- 
ger. He  has  no  right  to  take  any  such  steps 
to  protect  himself  in  a  sleeping  car,  but,  by 
the  necessity,  of  the  case,  is  dependent  upon 
the  owners  and  offices  of  the  car  to  guard 
him  and  the  property  he  has  with  him  from 
danger  from  thieves  or  otherwise.  The  law 
raises  the  duty  on  the  part  of  the  car  com- 
pany to  afford  him  this  protection.  While 
it  is  not  liable  as  a  common  carrier  or  as  an 
innkeeper,  yet  it  is  its  duty  to  use  reason- 
able care  to  guard  the  passengers  from  theft; 
and  if,  through  want  of  such  care,  the  per- 
sonal effects  of  a  passenger,  such  as  he  might 
reasonably  carry  with  him,  are  stolen,  the 
company  is  liable  for  it.  Such  a  rule  is  re- 
quired by  public  policy,  and  by  the  true  in- 
terests of  both  the  passengers  and  the  com- 
pany, and  the  decided  weight  of  authority 
supports  it." 

It  becomes  a  question  in  the  present  case 
as  to  whether  the  defendant  car  company  ex- 
ercised reasonable  care  to  guard  and  protect 
plaintiff's  property  from  loss,  by  theft  or 
otherwise,  while  a  passenger  in  defendant's 
sleeping  car.  The  evidence"  on  the  part  of 
the  plaintiff  made  a  prima  facie  case  in  his 
behalf.  Does  the  evidence  of  the  defendant 
overcome  this  prima  facie  case  by  showing 
the  exercise  of  uiat  reasonable  care  for  plain- 
tiff ^s  property  that  he  was  entitled  to,  and 
such  as  would  exempt  the  defendant  from 
liability? 

The  first  witness  introduced  by  the  defend- 
ant was  Cartwright,  the  waiter,  who  took 
plaintiff's  hand  baggage  when  he  entered  the 
sleeping  car.  The  testimony  of  this  witness 
coincides  ^vith  plaintiff's  as  to  the  manner  of 
plaintiff's  entering  the  car,  and  the  disposi- 
tion of  his  satchels,  except  as  to  the  particu- 
lar place  where  Cartwright  deposited  the 
satchels  in  the  car;  and  we  think,  under  the 
circumstances,  this  was  an  immaterial  con- 
flict. The  other  two  witnesses  of  the  defend- 
ant,— the  car  conductor  and  the  porter, — 
testified  that  the  car  was  under  the  control 
of  the  conductor,  porter,  and  waiter,  and  that 
it  was  not  customary  or  usual  to  have  any 
more  persons  in  control  of  a  sleeping  car; 
that  it  is  the  duty  of  each  of  these  three  cm- 
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ployeeiB  to  guard  and  watch  said  car  at  all 
times^  someone  to  be  on  guard  at  all  times ; 
that  some  one  of  these  employees  was  on 
guard  and  watch  all  that  night;  that  while 
on  guard  he  could  see  the  full  length  of  the 
aisle  in  the  car^  and  between  all  the  berths 
on  the  right  and  left  sides;  that  no  person 
boarded  or  left  said  car  between  Mobile  and 
Montgomery;  and  that  several  people  got 
out  of  said  car  at  Montgomery,  some  of 
them  having  valises  in  their  hands  as  they 
got  off  the  car,  though  none  of  the  employ- 
ees knew  of  the  satchel  being  lost  until  plain- 
tiff inquired  for  the  same  above  Montgom- 
ery, when  he  got  up  out  of  his  berth. 

It  is  evident  from  the  testimony  that  the 
satchel  was  stolen  or  lost,  and  it  was  not 
stolen  or  lost  between  Mobile  and  Montgom- 
ery; but  it  is  a  fair  and  reasonable  inference 
from  the  testimony  that  it  was  stolen  or 
lost  upon  the  arrival  of  the  train  at  Mont-' 
gomery.  These  last  two  witnesses  tell  of  the 
duties  of  the  employees,  and  in  a  general 
way  how  they  are  and  were  performed,  and 
yet  they  wholly  fail  to  show  what  care,  if 
any,  was  exercised  at  Montgomery,  where  a 
number  of  passengers  got  off  said  car,  some 
with  satchels  in  their  hands,  to  prevent  a 
theft,  or  the  taking  of  plaintiff's  satchel, 
through  mistake,  by  any  of  those  leaving 
the  car.  The  witness  Cartwright  knew 
plaintiff's  satchel,  for  he  remembered  it,  and 
could  describe  it  at  the  time  of  the  trial  of 
this  case.  He  was  evidently  up  and  present 
at  the  time  the  several  passengers  left  the 
car  at  Montgomery,  for  he  says  that  the  per- 
son who  occupied  the  lower  berth  beneath 
the  one  occupied  by  plaintiff  left  the  car  in 
a  few  minutes  after  the  train  reached  Mont- 
gomery. Neither  of  the  defendant's  wit- 
nesses says  that  the  plaintiff's  satchel  was 
or  was  not  taken  away  by  some  one  of  the 
persons  who  left  the  car  at  Montgomery  with 
satchel?  in  their  hands;  nor  do  they  pretend 
to  say  that  they,  or  either  of  them,  exercised 
any  care  whatever  in  this  regard.  Can  it  be 
denied  that  reasonable  and  proper  care  on 
the  part  of  defendant's  employee,  Cartr 
Wright,  who  knew  plaintiff's  satchels,  would 
have  prevented  its  loss  through  any  one  of 
those  leaving  the  car  at  Monto^oraery?  After 
a  oireful  and  fair  consideration  of  defend- 
ant's evidence,  we  do  not  think  it  shows  that 
reasonable  exercise  of  care  and  protection 
to  the  plaintiff  and  his  property  that  the  law 
requires. 

The  next  question  is  as  to  what  articles  of 
the  property  lost  the  defendant  should  be 
held  liable  for.  The  rule  as  laid  down  in 
the  case  of  Pullman  Paldce  Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  45  L.  R.  A.  7G7,  24  So. 
025,  supported  by  the  authorities  cit«l  in 
that  case,  seems  to  limit  the  responsibility  of 
the  car  company  to  the  clothing,  ornaments, 
and  such  articles  as  are  usually  carried  by 
travelers  in  their  hands,  together  with  a  sum 
of  money  suflRcient  for  the  expenses  of  the 
journey  in  which  one  is  engaged.  Under 
this  authority,  no  claim  could  be  made  for 
the  pistol,  the  same  being  an  article  not  nec- 
essary to  the  journey.  The  evidence  on  the 
part  of  the  plaintiff  was  that  he  boarded  the 
63  L.  R.  A. 


car  at  Mobile  for  Birmingham,  the  latter 
place  being  his  home  and  destination,  t.nd  al- 
so that  he  was  general  traveling  agent  of 
the  New  York  Life  Insurance  Company,  and 
that  it  was  usual  for  persons  having  much 
traveling  to  do  to  carry  with  them  mileage 
tickets.  This  being  the  undisputed  proof,  he 
was  entitled  to  recover  for  the  loss  of  the 
tickets.  For  the  value  of  the  remaining  ar- 
ticles, to  wit,  the  opera  glasses,  glass  and 
brass  compass,  razor  and  strap  and  accoutre- 
ments, and  nasal  syringe,  with  accompani- 
ments, being  such  artldes  as  add  and  con- 
tribute to  the  comfort,  pleasure,  and  enjoy- 
ment of  the  traveler,  and  such  as  are  not 
unsuual  to  be  carried  by  hand  while  travel- 
ing, together  with  the  satchel  which  con- 
tained the  same,  the  plaintiff  was  also  enti- 
tled to  judgment. 

It  is  insisted  that  the  market  value  of  the 
articles  lost  is  the  only  criterion  of  value; 
and,  the  plaintiff's  evidence  failing  to  show 
any  market  value,  he  cannot  recover. 
Where  it  is  shown  that  the  property  in  ques- 
tion has  a  market  value,  then  that  is  the 
proper  standard  of  value;  but,  if  the  prop- 
erty be  not  shown  to  be  marketable,  the  rule 
would  not  apply.  It  is  said  in  Hutchinson, 
Carr.  §  7706;  "The  general  rule  of  damages 
in  trover,  and  in  contract  for  not  delivering 
goods,  .  .  .  undoubtedly  is  the  fair 
market  value  of  the  goods.  But  this  rule 
does  not  apply  when  the  article  sued  for  is 
not  marketable  property."  In  IntematioiV' 
al  &  G.  N.  R.  Co.  V.  Nicholson,  61  Tex.  550, 
it  is  said :  "The  lost  articles  seemed  to  be  of 
such  a  character,  viz.,  secondhand  clothing, 
books,  and  table  furniture,  which  had  been 
used  by  the  plaintiff,  that  they  could  not  be 
said  to  have  to  him  a  value  at  one  place  dif- 
ferent from  what  they  possessed  at  another. 
He  could  hardly  have  supplied  himself  in 
the  market  with  goods  in  the  same  condi- 
tion and  so  exactly  suited  to  his  purposes  as 
were  those  of  which  he  had  been  deprived. 
As  compensation  for  the  actual  loss  is  the 
fundamental  prindple  upon  which  this  meas- 
ure of  damages  rests,  it  would  seem  that  the 
value  of  such  goods  to  their  owner  would 
furnish  the  proper  rule  upon  which  he  should 
recover, — not  any  fanciful  price  that  he 
might  for  special  reasons  place  upon  them, 
nor,  on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others,  but  the 
actual  loss  in  money  he  would  sustain  by  be- 
ing deprived  of  articles  so  specially  adapted 
to  the  use  of  himself  and  his  family."  See 
also  the  case  of  Denver,  8.  P.  d  P.  R.  Co, 
V.  Frame,  6  Colo.  385. 

The  plaintiff  in  the  present  case  testified 
to  the  value  of  the  articles  lost;  and,  there 
being  no  evidence  that  the  articles  had  any 
market  value,  this  evidence  of  value  by  the 
plaintiff  was  sufficient. 

The  judgment  of  the  City  Court  will  he  re- 
versed, and  judgment  here  rendered  in  fa- 
vor of  appellant  for  $46.25, — that  being  the 
total  value  of  the  articles  lost,  and  for  which 
the  defendant  (appellee)  is  held  responsible, 
— together  with  interest  on  the  same  from 
the  15th  day  of  November,  1895. 
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AMERICAN  NATIONAL  BANK  OF  DEN- 
VER. 


( 
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) 


Suspension  of  a  bank,  follo^ved  by  the 
appointment  of  a  temporary  receiTer, 

does  not  of  Itself  mature  the  deposit  accounts 
within  the  meaning  of  a  statute  allowing  in- 
terest on  accounts  from  the  date  when  they 
become  due,  bat  demand  is  necessary  for  that 
purpose. 

(June  11,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Arapahoe  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  interest  upon  a  deposit  which 
plaintiif  had  in  the  defendant  bank  at  the 
time  of  its  suspension.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  B.  Babb,  for  appellant: 

The  relations  between  the  bank  and  its 
depositors  were  those  of  debtor  and  credit- 
or, the  deposit  being  a  loan  to  the  bank  upon 
the  implied  condition  that  it  would  pay  the 
depositor,  at  any  time  upon  demand  made 
in  person  or  by  check,  the  amoimt  of  the 
deposit,  or  any  part  thereof. 

Phamix  Bank  v.  Risleyy  111  U.  S.  127,  28 
L.  ed.  374. 

Tlie  demand  necessary  to  fix  a  liability 
'  upon  the  bank  for  interest,  in  the  usual 
course  of  business,  is  made  unnecessary  by 
the  bank's  conflict  with  its  law  of  exist- 
ence in  such  manner  as  to  abate  all  its 
corporate  functions,  placing  it  beyond  the 
reach  of  its  depositor  for  all  purposes  of 
demand,  and  also  destroying  its  own  power 
to  respond  to  such  demand  by  payment  of 
the  debt. 

Chemical  Nat.  Bank  v.  Bailey,  12  Blatchf. 
480,  Fed.  Cas.  No.  2,635;  Webster  v.  Coffin, 
14  Mass.  196;  Cooper  v.  Motory,  16  Mass. 
7;  Thurston  v.  Wolfborough  Bank,  18  N. 
H.  391,  45  Am.  Dec.  382;  Scott  v.  Arm- 
strong. 146  U.  S.  607,  36  L.  ed,  1062,  13 
Sup.  Ct,  Rep.  142;  National  Bank  v.  Me- 
chanics' Nat.  Bank,  94  U.  S.  437,  24  L.  ed. 
176;  Casey  v.  Carver,  42  111.  229. 
On  petition  for  rehearing. 

The  law  does  not  require  a  useless  act  to 
be  performed;  and  when  it  is  plain  that 
if  a  demand  had  been  made  it  would  have 
been  refused,  it  does  not  lie  in  the  mouth 
of  the  defendant  to  object  that  no  demand 
was  made. 

Parrot t  v.  Byers,  40  Cal.  614;  Ta/rtoater 
V.  Davis,  7  Ark.  153,  44  Am.  Dec.  534; 
Lovelock  V.  Franklyn,  8  Q.  B.  371;  Clark 
V.  Crandell,  3  Barb.  612;   Wyman  v.  Fow- 

NoTB. — In  respect  to  the  effect  of  Insolvency 
to  brinp  an  obligation  to  maturity,  compare  At- 
kins V.  Wilcox  (C.  C.  App.  5tb  C.)  53  L.  R.  A. 
lis,  which  decides  the  question  of  the  effect  of 
bankruptcy  of  a  tenant  to  mature  notes  given 
for  unaccrued  rent. 

53  Lu  xL  A. 


ler,  3  McLean,  467,  Fed.  Cas.  No.  18,114; 
Wilstach  V.  Hawkins,  14  Tnd.  541 ;  Dioyer 
Bros,  V.  Tulane  Edu.  Fund,  47  La.  Ann. 
1232,  17  So.  796. 

Messrs.  T.  J.  O'Donnell  and  Milton 
Smith,  for  appellee: 

Interest  can  be  recovered  only  in  the  cases 
spec4hed  in  the  statute. 

Do  Hemer  v.  Parker,  19  Colo.  242,  34  Pac. 
980 ;  Dexter  v.  Collins,  21  Colo.  455,  42  Pac. 
664;  Petiit  v.  Thalheimer,  3  Colo.  App. 
355,  33  Pac.  277. 

A  depositor  places  his  money  with  the 
bank,  not  for  the  purpose  of  obtaining  inter- 
est on  it,  but  for  the  convenience  of  doing 
business.  The  undertaking  of  the  bank  is 
to  repay  the  deposit  upon  demand,  and  the 
depositor  receives  additional  benefits  from 
the  bank  in  the  way  of  making  collections 
and  procuring  exchange  and  loans  if  de- 
sired, and  the  circumstances  justify  the 
making  of  the  same  by  the  bank. 

The  debt  of  the  bank  to  the  depositor  is 
not  due  until  demand  made. 

Qirard  Bank  v.  Bank  of  Penn.  Twp.  39 
Pa.  92,  80  Am.  Dec.  507;  Munnerlyn  v.  Au- 
gusta Sav.  Bank,  88  Ga.  333,  14  S.  E.  554. 

No  interest  can  be  recovered  on  an  un- 
liquidated account  prior  to  the  date  of  de- 
mand. 

Dexter  v.  Collins,  21  Colo.  465,  42  Pac. 
664;  Morse,  Banks  k  Banking,  §  309;  Sick- 
els  V.  Eerold,  15  Misc.  116,  36  N.  Y.  Supp. 
488,  149  N.  Y.  332,  43  N.  E.  852. 

Wilson,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  on 
the  pleadings  in  favor  of  the  defendant 
bank.  From  these  pleadings  it  appears  that 
on  the  22d  day  of  April,  1896,  the  comp- 
troller of  the  currency  of  the  United  States 
suspended  the  current  business  of  the  de- 
fendant bank,  and  appointed  a  temporary 
receiver,  who  thereupon  took  possession  of 
defendant's  books,  records,  and  assets;  that 
said  temporary  receivership  and  suspension 
of  business  continued  to  the  8th  day  of  Jan- 
uary, 1897,  when  the  defendant,  upon  com- 
pliance with  certain  requirements  of  the 
comptroller,  was  permitted  to,  and  did,  re- 
sume its  general  banking  business,  and  has 
ever  since  continued  therein.  It  further  ap- 
pears that  at  the  time  of  suspension  the 
plaintiff  had  about  $700  on  general  deposit 
in  the  bank,  subject  to  check;  that  no  de- 
mand therefor  was  made  until  the  bank  re- 
sumed business,  on  January  8,  1897,  when 
he  demanded,  through  his  agent,  payment  of 
the  principal,  with  8  per  cent  interest  there- 
on from  the  time  when  the  suspension  of 
business  first  occurred.  The  principal  was 
paid,  but  the  payment  of  interest  was  re- 
fused. Thereupon  he  commenced  this  suit 
therefor.  It  has  been  repeatedly  held  in 
this  jurisdiction  that  interest  in  Colorado 
is  a  creature  of  statute,  and  regulated 
thereby,  and  that,  in  the  absence  of  con- 
tracts to  pay  the  same,  it  is  only  recover- 
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able  in  the  cases  specifically  enumerated  in 
the  statute.  Denver,  8.  P.  &  P.  R.  Co.  v. 
Contcay,  8  Colo.  16,  54  Am.  Rep.  537,  5 
Pac.  142:  De  Jlcmer  v.  Parker,  19  Colo.  246, 
34  Pac.  980;  Pettit  v.  Thalkeimer,  3  Colo. 
App.  355,  33  Pac.  277.  The  right,  there- 
fore, to  recover  interest  in  this  state  is 
purely  a  legal,  and  in  no  sense  an  equitable, 
one.  The  section  of  the  interest  statute 
bearing  upon  the  question  at  issue  is  as  fol- 
lows: "Creditors  shall  be  allowed  lb  re- 
ceive interest  when  there  is  no  agreement 
as  to  the  rate  thereof,  at  the  rate  of  8  per 
centum  per  annum,  for  all  moneys  after 
they  become  due,  on  any  bond,  bill,  prom- 
issoiy  note  or  other  instrument  of  writing, 
or  on  any  judgment  recovered  before  any 
<^>ourt  or  magistrate  authorized  to  enter  up 
the  same  within  this  state,  from  the  day 
of  entering  up  said  judgment  until  satis- 
faction thereof  be  made;  also,  on  money  due 
on  mutual  settlement  of  accounts  from  the 
date  of  such  settlement,  on  money  due  on 
account  from  the  date  when  the  same  be- 
came due,  and  on  money  received  to  the  use 
of  another  and  detained  without  the  owner's 
knowledge."  Laws  1889,  p.  206,  §  2;  Mills's 
Anno.  Stat.  §  2252.  If  recoverable  at  all 
in  this  case,  it  is  only  under  that  provision 
of  the  statute  which  provides  for  its  allow- 
ance on  "money  due  on  account  from  the 
date  when  the  same  became  due."  All  au- 
thorities agree  that  in  cases  of  general  de- 
posits in  a  bank  like  the  one  under  consid- 
eration, unless  there  be  some  agreement  or 
usage  to  the  contrary, — ^and  none  is  pleaded 
in  the  case  at  bar, — the  undertaking  of  the 
bank  is  only  to  repay  upon  demand.  Such 
an  account,  therefore,  does  not  become  due 
until  demand  is  made  for  it,  and  the  bank 
is  not  in  default,  or  liable  to  respond  in 
damages,  until  such  demand  and  refusal. 
Oirai^  Bank  v.  Bank  of  Pcnn,  Twp.  39  Pa, 
92,  80  Am.  Dec.  507 :  Munnerlyn  v.  Augusta 
8ax\  Bank,  88  Ga.  333,  14  S,  E.  554.  Hence, 
under  this  general  rule,  the  plainti£f  was 
not  entitled  to  receive  interest  on  his  de- 
posit, unless  the  circumstances  were  such  as 
to  legally  excuse  him  from  making  a  de- 
mand prior  to  the  time  when  he  did  make 
it.  This  is  the  contention  of  the  plaintiff, 
and  presents  for  determination  the  sole  is- 
sue in  the  case.  His  argument  is  that,  since 
a  temporary  receiver  appointed  by  the  gov- 
ernment had  taken  possession  of  the  as- 
sets of  the  bank,  a  demand  would  have  been 
unavailing  and  futile,  and  that  the  law  does 
not  require  a  mere  idle  ceremony.  Only  one 
authority  directly  in  point  has  been  cited 
by  counsel  on  either  side,  and  this  is 
against  the  position  of  plaintiff.  Sickles 
v.  Herold,  149  N.  Y.  335,  43  N.  E.  852. 

We  think  the  better  reason,  especially  con- 
sidering the  special  provisions  of  our  stat- 
ute and  the  decisions  thereon  of  our  su- 
preme court,  is  in  favor  of  the  doctrine  laid 
down  in  this  case.  It  would  seem  that  our 
statute,  because  it  imposes  upon  the  debtor 
an  additional  burden  in  the  way  of  dam- 
ages for  the  withholding  of  money  after  it 
becomes  due  on  account,  should  be  strictly 
construed.  If  there  be  any  doubt  about  the 
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maturity  of  the  debt,  this  doubt  should  not, 
in  reason  and  justice,  be  resolved  against 
the  debtor.  If  any  act  was  required  on  the 
part  of  the  creditor  in  order  to  bring  about 
the  maturity  of  the  indebtedness,  we  do  not 
believe  he  should  be  excused  from  the  doing 
of  this  act  merely  upon  the  belief — ^however 
well  grounded  it  might  be— that  the  debtor 
could  not  satisfy  the  debt.  The  object  of  a 
demand  is  not  only  to  secure  payment  of  the 
account,  if  possible,  but  to  bring  about  the 
maturity  of  the  indebtedness,  ana  thereafter, 
if  payment  is  refused,  to  secure  the  addi- 
tional ri^ht  under  the  law  to  demand  and 
receive  interest — an  additional  sum  of 
money — as  damages  for  withholding  pay- 
ment. The  same  rule  should  apply  m  the 
case  of  a  bank  as  in  that  of  an  individual, 
and  it  certainly  could  not  reasonably  be 
claimed  that  in  the  latter  case  a  demand 
would  be  excused  on  the  ground  that  the 
debtor  was,  or  was  believed  to  be,  unable 
to  pay  if  demand  should  be  made.  It  will 
be  observed  that  in  this  case  the  appoint- 
ment of  a  receiver  was  only  temporary. 
There  was  no  allegation  of  insolvency.  On 
the  contrary,  the  reasonable  presumptions 
arising  from  the  facts  stated  are  to  the  con- 
trary. It  is  not  to  be  supposed  that  the 
government  would  have  permitted  a  resump- 
tion of  business,  and  that  the  bank  would 
have  continued  in  business,  as  alleged,  if  it 
had  been  insolvent.  While,  as  we  have  said, 
the  right  to  recover  interest  in  this  state 
is  purely  a  statutory,  legal  right,  and  not 
an  equitable  one,  still,  in  the  determination 
of  whether  a  given  state  of  facts  brings  the 
case  within  the  statute,  the  results  of  such 
a  construction  might  be  properly  considered. 
If  the  doctrine  urged  by  plaintiff  is  correct, 
then  all  the  deposits  of  a  bank  would,  with- 
out demand,  bear  interest,  no  matter  how 
temporary  or  of  how  short  a  duration  the 
suspension  may  be.  The  suspension  might 
be  for  only  a  few  days  or  weeks,  and  the 
deposits  amount  to  millions  of  dollars.  In 
such  case,  the  loss  to  the  individual  deposi- 
tor would  be  trifling,  if  any, — to  many,  none 
at  all, — ^but  the  burden  imposed  upon  the 
stockholders  of  the  bank  would  be  unrea- 
sonable, in6quital)le,  and  onerous  in  the  ex- 
treme. The  demand  was  not  impossible,  be- 
cause the  entity  of  the  corporation  was  not 
destroyed  by  the  appointment  and  posses- 
sion of  the  temporary  receiver.  The  proper 
oflicers  of  the  bank  could  still  have  been 
reached  for  the  purposes  of  making  a  de- 
mand. We  see  no  reason,  either,  why  a  de- 
mand could  not  have  been  made  upon  the 
receiver,  if  he  were  in  charge  as  alleged  in 
the  complaint.  The  authorities  cited  by 
counsel  for  plaintiff,  and  bearing  upon  the 
principles  involved  in  the  case,  are  all  in 
cases  wlicre  the  bank  was  insolvent,  and,  as 
such,  had  made  an  assignment,  or  had  been 
taken  possession  of  by  the  proper  parties 
for  the  purpose  of  liquidation.  We  can  see 
some  reason  why  a  demand  by  a  depositor 
in  such  case  should  not  be  necessary  to  bring 
about  the  maturity  of  his  debt.  By  opera- 
tion of  law  in  such  case,  it  might  be  said 
all  the  indebtedness    of    a    bank  matured 
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upon  the  coining  about  of  such  a  state  of 
4itfairs.  The  object  of  the  asHignmcut,  and 
■of  the  appointment  of  a  receiver,  would  be 
for  the  expicss  purpose  of  winding  up  the 
^affairs  of  the  bank  and  discharging  all  of 
its  indebtedness, — ^to  the  extent  at  least 
its  assets  would  allow.  This,  however,  is 
not  the  case  presented  here,  and  we  express 
no  opinion  upon  it.  If  a  demand  should  be 
•excused  on  the  assumption  that  the  debtor 
would  be  unable  to  pay,  why  might  it  not, 
"with  equal  propriety,  be  assumed  that,  by 
■a  failure  to  demand,  the  creditor  elected 
that  he  would  not  declare  the  debt  to  be 
•due,  and  that  he  waived  any  right  to  de- 
mand interest?  We  do  not  say  that  in  no 
•case  in  this  state  could  a  debt  due  upon 
demand  mature  until  a  demand  is  specific- 
4illy  made,  but  we  do  say  that  the  cir- 
•cumstances  of  this  case,  as  presented  by  the 
pleadings,  were  not  sufficient,  under  our 
statute  and  under  the  general  tenor  and 
spirit  of  its  judicial  interpretation  by  our 
appellate  courts,  to  have  excused  a  demand 
by  plaintiff,  and  entitle  him  to  receive  in- 
terest upon  his  deposit  account  as  claimed 
t)y  him. 

For  these  reasons  the  judgment  imll  he 
<iffirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
January  14,  1901 : 

The  relation  between  bank  and  depositor 
is  that  of  debtor  and  creditor,  the  debt  be- 
ing payable  on  demand.  This  relation  ex- 
ists only  during  the  will  and  pleasure  of 
-either  party,  and,  when  the  creditor  desires 
to  terminate  it,  he  must  make  a  demand 
upon  the  bank  for  payment.  This  is,  in 
enect,  a  notice  of  his  desire  and  Intention 
to  terminate  the  relation,  and  when  given 
at  once  brings  about  the  maturity  of  the 
debt.  Upon  refusal  by  the  debtor  to  pay 
■after  such  notice,  the  right  is  then  con- 
ferred upon  the  creditor  for  the  first  time 
to  maintain  an  action  against  the  debtor 
"for  the  recovery  of  the  debt,  and,  under  ex- 
ptess  provision  of  the  statute,  to  recover 
interest  thereon  from  the  time  of  such  no- 
tice of  intention  and  demand  of  payment. 
When  the  circumstances  are  such,  as  is  con- 
tended in  the  present  case,  that  the  demand 
would  be  unavailing  because  of  the  inability 
of  the  debtor  to  pay,  and  would  therefore  be 
•excused,  there  still  remains  the  necessity 
that  the  creditor  should  desire  and  intend 
to  terminate  the  relation  of  debtor  and  cred- 
itor by  bringing  about  the  maturity  of  the 
•debt  before  interest  should  begin  to  run. 
If  he  does  not  desire  his  money,  nor  wish 
to  terminate  the  relation  of  debtor  and  cred- 
itor, nor  effect  the  maturity  of  the  debt, 
we  know  of  no  law  which  would  force  him 
to  do  so.  Such  desire  and  intention  being 
essential  in  order  to  constitute  the  -maturity 
of  the  debt,  it  would  seem  reasonable  that 
some  notice  thereof,,  of  some  kind  or  char- 
acter, should  be  given  to  the  debtor,  so  as 
to  fix  the  time  when  interest  should  begin 
to  run,  if  for  no  other  reason.  It  could 
liardly  be  contended  that,  because  a  tempo- 
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rary  embarrassment  disabled  a  debtor  from 
making  payment,  a  creditor  could  come  in 
at  any  time  afterwards,  and  claim  interest 
from  the  time  of  such  disability,  solely  be- 
cause of  such  temporary  disability.  It  is 
a  matter  of  common  knowledge  that,  in  the 
histoiy  of  the  large  majority  of  banks  and 
of  business  men,  there  are  occasions  when, 
if  suddenly  called  upon  to  meet  their  de- 
mand obligations,  they  would  be  unable  to 
do  so.  To  hold  that  in  such  case  the  law 
steps  in,  and  says  to  the  debtor,  without 
any  act,  application,  or  intervention  of  the 
creditor,  or  without  any  evidence  of  an  in- 
tention on  his  part  to  invoke  a  privilege 
which  the  law  gives  him,  "All  of  your  de- 
mand obligations  are  now  matured,  and 
shall  bear  interest  henceforth  and  until 
paid,  if  the  creditor  should  at  any  time 
hereafter,  no  matter  how  remote,  demand 
it,"  would  be  an  unconscionable  hardship, 
as  well  as  a  doctrine  destitute  of  all  sup- 
port, either  in  reason  or  legal  authority. 
The  creditor  may  not  desire  nor  need  his 
money,  may  feel  amply  secure,  and  have  no 
intention  of  terminating  the  relation  of 
debtor  and  creditor;  but  the  law,  in  its 
kindly  solicitude  for  his  interests,  says: 
"You  may  need  it  at  some  future  time,  and 
then  you  may  demand  and  receive  interest 
upon  the  debt  from  the  time  when,  if  you 
had  desired  your  money  and  made  a  de- 
mand for  it,  the  debtor  would  have  been 
unable  to  pay.  This,  too,  although  the 
debtor  never  knew  or  had  reason  to  suspect 
that  you  intended  to  exact  this  penalty,  and 
although  many  times  after  his  temporary 
embarrassment  he  could  have  paid  if  you 
had  manifested  the  slightest  desire  for  pay- 
ment." This  occasion  might  arise,  if  the 
principle  contended  for  by  the  plaintiff  were 
acknowledged.  We  do  not  believe,  however, 
that  a  doctrine  which  will  permit  of  such 
results  ever  was,  or  ought  to  be,  the  law. 
In  our  opinion,  the  only  reasonable  con- 
struction of  the  law,  under  like  circumstan- 
ces to  the  case  at  bar,  is  that  even  though 
a  debtor  may  be  unable  to  pay,  and  a  de- 
mand therefor  be  excusable  to  that  extent, 
still  there  must  be  some  notfce  to  him  of 
some  kind,  either  by  the  institution  of  a 
suit  or  otherwise,  of  the  creditor's  inten- 
tion to  terminate  the  relation  of  debtor  and 
creditor  by  declaring  the  maturity  of  the 
debt,  or  some  act  of  the  creditor  evidencing 
such  desire  and  intention,  before  he  can  be 
allowed  to  recover  interest.  In  the  case  at 
bar  there  was  no  pretense  of  anything  of 
the  kind.  During  nearly  nine  months  of 
the  alleged  temporary  inability  of  the  bank 
to  pay,  the  plaintiff  neither  commenced  suit 
nor  gave  notice  in  any  manner  of  a  desire 
for  payment  to  any  officer  of  the  bank,  or 
to  the  temporary  receiver  or  custodian  of 
its  assets.  When  he  did  give  such  notice 
for  the  first  time,  on  January  8,  1897,  by 
the  presentation  of  a  check  for  the  full 
amount  of  his  deposit,  the  debt  was  prompt- 
ly paid.  There  is  no  allegation  in  the  com- 
plaint that  plaintiff  desired  payment  of  his 
deposit  at  any  time  before  it  was  paid,  or 
that  he  would  have  so  desired  or  requested 
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before  such  time  had  the  hank  been  trans- 
acting  its  business  as  usual.  After  careful 
consideration  of  the  able  arguments  present- 


ed by  cousel  on  rehearing,  we  see  no  rea- 
son to  change  our  views,  and  the  judgment 
will  be  affirmed. 


CONNECTICUT  SUPREME  COURT  OP  ERRORS. 


Patrick  H.  CONDON  et  al.,  Selectmen  of 

Bristol, 

V, 

Ruana  E.  POMROY-GRACE. 

(73  Coim.  607.) 

1*  A  dans'liter's  'willingrness  to  provide 
in  lier  kome  a  comfortable  bed  and 
snfiiclent  food  for  her  indigent  moth- 
er Is  Dot  conciusive  of  absence  of  neglect 
within  the  meaning  of  a  statute  authorizing 
the  court  to  interfere  in  case  of  neglect.,  where 
the  provision  is  coupled  with  such  harsh 
treatment  from  the  daughter  as  Justly  com- 
pels Its  refusal. 

S.  The  mere  Imposition  upon  a  person 
of  a  Mtatatory  obllaratlon  to  support  his 
mother  does  not  carry  with  it  a  right  to  de- 
termine where  the  support  shall  be  furnished. 

3.  Gen.  Stat,  f  3318,  aa  amended  by  Pnb. 
Acts  1803,  chap.  88,  ImposinK  the  duty 
of  providing  support  and  mainte- 
nance for  indigent  relatives  in  such  manner 
and  proportion  as  the  court  shall  Judge  Just 
and  reasonable,  does  not  change  the  moral 
duty  of  support  into  an  absolute  legal  obli- 
gation :  but  such  obligation  Is  not  complete 
until  the  court  has  found  the  necessity  for 
aid,  the  ability  to  aid,  and  prescribed  to  what 
extent  the  aid  shall  be  furnished. 

4.  That  the  trial  court  found  In  accord- 
ance with  the  testimony  of  one  witness 
against  that  of  three  others  is  not  ground  for 
exception. 

5.  A  statute  Kivinff  a  rl^ht  to  costs  in 
any  civil  action  will  include  a  proceeding  by 
the  poor  authorities  under  the  provisions  of  a 
statute  to  compel  a  child  to  support  Its  indi- 
gent parent. 

(April  2,  1901.) 

CROSS-APPEALS  from  a  judgment  of  the 
Superior  Court  for  Hartford  County  in 
an  action  brou^nt  to  recover  for  the  care  and 
support  of  defendant's  mother;  the  defend- 
ant appealing  from  so  much  of  the  judgment 
as  held  her  liable;  and  plaintiffs  appealing 
from  so  much  as  refused  to  award  them 
costs.  Affirmed  on  defendant*  8  appeal. 
Reversed  on  plaintiff^  appeal. 

Statement  by  Hamersley,  J.: 

This  action  was  brought  by  the  selectmen 
of  the  town  of  Bristol  under  §  3318,  Gen. 
Stat.,  as  amended  by  chap.  88,  Pub.  Acts 
1893.  The  allegations  of  the  complaint  are: 
**(l)  Mrs.  Ruana  E.  Baldwin,  of  said  Bris- 
tol, is  poor  and  unable  to  support  herself, 
and  is  being  supported  by  the  town  of  Bris- 
tol.   (2)    The  defendant  is  the  daughter  of 

Note. — For  another  case  in  this  series  as  to 
duty  of  chUd  to  support  indigent  parent,  see 
McCook  County  v.  Kammoss  (S.  D.)  31  L.  R.  A. 
461. 
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said  Ruana  E.  Baldwin.  (3)  The  defendant 
is  able  to  provide  support  for  her  said  moth- 
er. (4)  Ever  since  the  1st  day  of  Aprils 
1899,  she  has  refused  and  neglected  to  pro- 
vide such  support."  The  relief  claimed  is. 
"an  order  upon  the  defendant  to  contribute 
to  such  support,  from  the  date  hereof,  such 
sum  as  the  court  may  find  to  be  reasonable 
and  necessary,"  The  answer  denied  para- 
graphs 1  and  A,  and  admitted  paragraphs  2: 
and  3.  It  also  stated  a  second  defense,  al- 
leging that  the  defendant  has  continuously 
otlered  to  support  Mrs.  Baldwin  at  her  house 
in  Hartford,  but  that  the  selectmen  insisted 
that  such  support  should  be  furnished  di- 
rectly to  the  town,  in  the  form  of  cash  pay- 
ments. The  reply  denied  the  allegations  of 
the  second  defense,  and,  in  avoidance  of  that 
defense,  alleged  that  Mrs.  Baldwin  had  tried 
to  live  with  defendant  at  her  house,  but  had 
been  treated  with  such  unkindness  and  neg- 
lect that  she  was  not  able  to  remain,  and 
that  the  defendant's  house  was  not  a  suita- 
ble home  for  Mrs.  Baldwin.  The  substan- 
tial issues  of  fact  tried  by  the  court  were 
raised  by  the  defendant's  denial  of  para- 
graphs 1  and  4  of  the  complaint,  and  by  the 
defendant's  denial  of  the  matter  in  avoid- 
ance of  the  second  defense  alleged  by  the 
plaintiflTs  in  their  reply.  After  judgment 
for  the  plaintiffs,  the  court  (Robinson,  J.), 
upon  request  of  defendant,  made  a  special 
finding.  A  motion  to  correct  this  finding^ 
was  denied,  and  exception  taken.  The  er- 
rors assigned  in  the  defendant's  appeal  are: 
"  (1 )  The  court  does  not  find  that  the  defend- 
ant has  neglected  to  provide  support  for 
Mrs.  Baldwin,  and  the  facts  found  do  not 
constitute  such  neglect  as  is  contemplated  by 
the  statute.  (2)  The  court,  while  finding 
preliminarily  that  the  defendant's  house  was- 
a  suitable  and  satisfactory  home  for  Mrs. 
Baldwin  in  so  far  as  her  physical  comfort 
and  material  surroundings  were  concerned, 
errs  in  his  final  conclusion  that  the  house 
of  the  defendant  was  not  a  proper  or  suita- 
ble home  for  Mrs.  Baldwin,  to  which  the 
plaintiffs  should  compel  her  to  go.  (3) 
The  court  does  not  find  Mrs.  Baldwin  to  be 
a  poor  person,  nor  was  she  such  in  fact." 
The  appeal  was  afterwards  amended  by  add- 
ing a  claim  of  error  in  denyinsr  the  defend- 
ant's motion  to  correct  the  finding  by  strik- 
ing out  the  paragraphs  relating  to  the  de- 
fendant's treatment  of  her  mother,  which 
motion  was  made  on  the  ground  that  the 
facts  as  /ound  by  the  court,  while  supported' 
by  the  testimony  of  one  witness,  were  denied 
by  that  of  three,  and  also  that  the  court  had 
found  one  fact  without  any  evidence.  The 
plaintiffs'  appeal  assigns  as  the  only  error 
the  refusal  of  the  court  to  give  judgment  for 
costs  to  the  plaintiffs. 
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Mr.  Epapliroditiu  Peek,  for  plaintiffs: 

It  is  the  right  and  duty  of  the  selectmen 
to  determine  the  residence  of  paupers. 

Gen.  Stat.  §  3299. 

Defendant  "expressly  stated  that  she  was 
willing  to  provide  for  and  support  her 
daughter  at  her  own  house,  thu«  casting  up- 
on the  superintendent  the  duty  of  determin- 
ing whether  her  offer  was  suitable  and  suffi- 
cient  " 

Aldridge  v.  Walker,  151  N.  Y.  527,  45  N. 
£.  950. 

When  the  home  offered  is  in  another  town, 
as  in  this  case,  the  selectmen  are  without 
power  to  remove  the  pauper  thereto. 

Gen.  Stat.  §  3310. 

It  was  not  the  law  "that  he  who  was 
bound  by  law  to  support  a  person  had  a 
right  to  restrain  his  locomotion,  and  place 
him  where  his  support  would  be  most  cheap 
and  convenient.  There  was  no  statute  giv- 
ing sanction  to  the  position,  and  the  com- 
mon law  affords  it  no  countenance." 

Backus  V.  Dudley,  3  Ck>nn.  568. 

The  defendant's  house  is  not  a  suitable 
home  for  the  mother. 

The  suitability  of  defendant's  house,  if  it 
involves  a  Question  of  law  at  all,  is  one  of 
those  mixed  questions  of  law  and  fact 
"wherein  the  determining  facts  cannot  be 
transferred  from  the  mind  of  the  trier  to  the 
mind  of  the  appellate  court,  and  the  con- 
clusion is  therefore  practically  a  conclusion 
of  fact." 

Nolan  V.  New  York,  N.  E.  dc  E.  R.  Co.  70 
Conn.  169,  43  L.  R.  A.  305,  39  Atl.  115j  Fox 
V.  Kinney,  72  Conn.  404,  44  Atl.  745. 

The  mother  herself,  the  selectmen  her  le- 
gal overseers,  the  trial  court, — all  declare 
that  the  defendant's  house  is  no  suitable 
home  for  the  mother.  This  court  cannot 
gain  from  this  record  such  a  knowledge  of 
the  situation  slb  to  say  that  they  are  all  mis- 
taken. 

Nolan  V.  New  York,  N.  E.  rf  E.  R.  Co.  53 
Conn.  461,  4  Atl.  106;  LoAJoler  v.  Eartford 
Street  R.  Co.  72  Conn.  74,  43  Atl.  545. 

Messrs.  J.  Gilbert  Calhonn  and  Ed- 
ward J.  Garvan  for  defendant. 

Hamersley,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant's  appeal  discloses  no  error. 
The  judgment  of  the  trial  court  found  all 
the  issues  of  fact  in  favor  of  the  plaintiffs. 
The  conclusions  of  the  judgment  are  con- 
sistent with  the  subordinate  facts  found. 
The  claim  of  inconsistency  in  the  only  par- 
ticulars suggested  in  the  reasons  of  appeal 
has  no  merit.  These  conclusions  cannot, 
therefore,  be  reviewed,  unless  they  involve 
some  erroneous  view  of  the  law.  The  as- 
signment of  errors  in  law  lacks  that  clear- 
ness and  distinctness  which  is  strictly  re- 
quisite. Treating  the  errors  discussed  in 
argument  as  sufiicicntly  specified,  they  all 
depend  upon  the  soundness  of  this  proposi- 
tion: As  a  matter  of  law,  the  court  can- 
not order  the  defendant  to  contribute  the 
sum  of  $12.50  per  month  towards  the  support 
of  her  mother,  so  long  as  the  defendant  ex- 
pre««ses  her  willingness  to  support  her  moth- 
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er  in  the  defendant's  home,  which  is  suitable 
and  satisfactory,  so  far  as  her  mother's  phys- 
ical comfort  and  material  surroundings  are 
concerned;  and  this  is  true,  notwithstand- 
ing the  fact  that,  by  reason  of  the  defend- 
ant's harsh  treatment  of  her  mother  while 
an  inmate  of  the  defendant's  house  and  subse- 
quently, that  home  has  become  so  hateful  to 
the  mother  that  any  attempt  to  keep  her 
there  by  compulsion  w^ould  be  exceedingly 
cruel  to  her.  This  proposition  is  not  sound. 
While  the  willingness  of  a  daughter  to  pro- 
vide for  her  mother  in  the  daughter's  home 
may  affect  the  determination  of  her  neglect, 
within  the  meaning  of  the  statute,  it  is  only 
one  element,  and  not  conclusive.  The  supe- 
rior court  has  found  the  fact  of  neglect  in 
view  of  all  the  evidence,  and  that  finding 
must  stand  unless  the  court  erred  in  refus- 
ing to  consider  as  decisive  of  the  question 
an  offer  by  the  daughter  of  a  comfortable 
bed  and  sufUcient  fM>d,  coupled  with  such 
harsh  treatment  from  the  daughter  as  just- 
ly compelled  its  refusal.  The  law  does  not 
force  a  parent  to  become  the  unhappy  pris- 
oner of  a  thankless  child,  as  the  only  alterna- 
tive of  starvation.  A  house,  however  com- 
fortable and  luxurious  as  to  its  material  ap- 
pointments, where  one  is  subjected  to  treat- 
ment which  renders  life  unendurable,  is  nol 
a  suitable  home,  even  for  an  aged  pauper. 
As  to  the  defendant's  claim  that  the  fact^ 
found  do  not  support  the  conclusion  of  the 
court  in  reference  to  the  daughter's  condu<*t. 
we  think  they  are  too  plainly  sufficient  to 
justify  discussion.  Indeed,  it  would  soeni 
difficult  for  an  impartial  mind  to  reach  a 
different  conclusion,  in  view  of  facts  ap- 
pearing in  the  record,  as  admitted  by  tlu*^ 
daughter. 

If  we  rightly  apprehend  the  underlvin 
logic  of  the  considerations  urged  by  defend 
ant's  counsel  they  depend  upon  a  misappre- 
hension of  the  statute  under  which  this  ac- 
tion is  brought,  and  especially  upon  the 
claim  that  the  statute  imposes  upon  the 
daughter  an  absolute  legal  duty  to  support 
her  mother,  and  that  such  a  statutory  duty 
carries  with  it  a  right  to  determine  the  place 
where  the  support  shall  be  furnished.  It  is 
not  true  that  the  mere  imposition  of  a  statu- 
tory obligation  to  support  an  adult  clothes 
the  party  bound  with  such  power  over  the 
person  of  the  one  supported.  That  power 
has  in  some  instances  been  given  by  statute, 
but  it  cannot  be  inferred  from  the  mere  ero- 
aiion  of  the  obligation.  Backus  v.  Dudley. 
3  Conn.  568,  573.  The  opinion  in  the  case 
cited  applies  this  principle  to  the  obligation 
of  a  father  to  support  an  adult  son.  But 
the  statute  does  not  impose  such  absolute 
legal  duty.  Its  enactment  did  not  change 
the  moral  obligation  of  a  parent  to  support 
an  adult  child,  or  that  of  the  child  to  sup- 
port its  parent,  into  an  absolute  legal  obli- 
gation. The  legal  obligation  created  by  the 
statute  is  coincident  with  the  order  which  the 
court  is  authorized  to  make,  and  is  not  com- 
plete until  the  court  has  found  the  necessity 
for  aid,  the  ability  to  aid,  and  prescribed  to 
what  extent  the  aid  should  be  furnished.  In 
1699  the  selectmen  were  directed  to  make 
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necessary  provision  for  idiots  and  lunatics 
who  were  incapable  of  providing  for  them- 
selves. 4  Col.  Kec.  p.  285.  In  1715  an  ad- 
dition to  this  act  provided  that  the  relatives 
(within  the  degrees  named)  of  "such  poor 
impotent  persons,"  being  of  sufficient  abili- 
ty, "shall  relieve  such  poor  persons  in  such 
manner  as  the  county  court  in  that  county 
where  such  sufficient  persons  dwell  shall  as- 
sess." 5  Col.  Rec.  p.  503.  In  the  revision 
of  1750  (page  90  of  the  edition  of  1754)  the 
language  used  definitely  includes  within  the 
«cope  of  the  act  all  persons  who  by  age,  sick- 
ness, or  otherwise  shall  become  poor  and  im- 
potent and  unable  to  support  themselves; 
and  the  act  provides  that  such  poor  persona 
^hall  be  supported  by  their  relatives  who 
stand  in  the  line  of  father,  etc.,  if  they  are  of 
sufficient  ability,  ''which  sufficient  relations 
-shall  provide  such  support  and  maintenance 
in  such  manner  and  proportion  as  the^  coun- 
ty court,  in  that  county  where  such  idiot, 
distracted,  poor,  <»:  impotent  person  dwells, 
shall  judge  just  and  reasonable,  whether 
such  sufficient  relations  dwell  in  the  same 
or  any  other  county.  And  the  said  courts 
are  hereby  fully  authorized  and  empowered, 
upon  application  to  them  made,  either  by 
the  selectmen  of  the  town  or  any  one  or 
more  of  such  relations,  to  order  the  sameac- 
•cordingly."  It  is  to  be  noted  that,  from 
the  first  enactment  of  this  act  to  the  present 
day,  no  authority  has  been  given  to  any 
court  to  enforce  in  any  manner  the  moral 
obligation  of  a  child  to  support  its  par£nt, 
except  through  an  order  of  court,  made  in 
pursuance  of  this  act,  defining  the  support  to 
l>e  furnished.  The  act  as  thus  settled  ap- 
pears substantially  in  the  same  form  in  the 
^compilation  of  1808  (page  382) ;  and  its 
meaning  and  legal  effect,  so  far  as  the  na- 
ture and  extent  of  the  legal  obligation  cre- 
ated and  the  power  of  the  county  court  (now 
of  the  superior  court)  over  the  subject-mat- 
ter is  concerned,  have  been  fixed  by  the  de- 
cisions of  this  court.  In  Waterbury  v. 
Hurlhurt,  I  Root,  60  (1773),  it  was  held 
that  by  the  common  law  there  is  no  legal 
duty  resting  on  a  son  to  support  a  parent, 
■'^and  by  the  statute  only  sub  modo,  viz.,  by 
the  particular  application  to  the  county 
court."  In  Wethersfield  v.  Montcuguef  3  Conn. 
507,  there  was  an  application  to  the  coun- 
ty court  under  this  statute,  and  we  held 
that  the  moral  duty  of  a  child  to  support  a 
parent  did  not  involve  a  legal  liability,  and 
that  the  statute  created  such  liability  only 
In  cases  within  its  terms,  and  that  any  legal 
liability  created  by  the  statute  was,  at  most, 
potential  and  prospective,  to  be  enforced 
when  and  not  until  the  court  had,  upon  the 
prescribed  application,  found,  "not  only  the 
ability  of  the  relations  to  support,  but  the 
manner  and  proportion  in  which  they  are  to 
contribute."  Newtoton  v.  Danbury,  3  Conn. 
553,  559:  C7ooA;  v.  Bradley,  7  Conn.  60,  62, 
18  Am.  Dec.  79;  Stone  v.  Stone,  32  Conn. 
143.  The  statute  thus  construed  was  subse- 
•quently  transferred  from  the  title  of  Idiots 
to  that  of  Paupers,  It  has  from  time  to 
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time  been  added  to  as  to  some  details.  In 
the  course  of  successive  revisions  its  lan- 
guage has  been  condensed  and  modernized. 
The  same  peculiar  remedy  has  been  author- 
ized for  enforcing  the  different  obligations 
of  a  husband  upon  an  application  made  by 
the  wife,  and  in  respect  to  the  scope  of  this 
extension  we  have  recently  said  that  the 
"statute  is  a  remedial  one,  and  to  be  liberal- 
Iv  construed."  Cunninghami  v.  Cunjiing- 
ham,  72  Conn.  157,  169,  44  Atl.  41.  But  the 
essential  features  of  the  act  as  affecting  the 
legal  liability  of  a  child  to  support  a  parent, 
and  the  conditions  under  which  that  liabili- 
ty can  arise  and  be  enforced,  have  not  been 
altered.  The  meaning  of  the  act  in  these  re- 
spects, as  settled  in  the  early  cases  cited,  has 
never  been  questioned  during  the  intervening 
eighty  years. 

We  therefore  deem  it  clear  that  the  court 
having  properly  found  that  Mrs.  Baldwin 
has  become  poor  and  unable  to  support  her- 
self, and  that  her  daughter,  being  able,  neg- 
lects to  provide  such  support,  it  was  em- 
powered by  the  statute  to  order  the  defend- 
ant to  contribute  any  sum  reasonably  neces- 
sary for  her  mother's  support  in  the  town  of 
her  residence  and  settlement,  and  also  clear 
that  the  n^lect  to  provide  support,  within 
the  meaning  of  the  statute,  may  be  estab- 
lished by  proof  that  for  six  months  preced- 
ing the  application  the  defendant  refused 
and  still  refuses  to  provide  any  support 
whatever  unless  Mrs.  Baldwin  will  leave  her 
place  of  residence,  move  to  another  town, 
and  become  an  inmate  of  the  defendant's 
house,  where  she  had  been  so  treated  by  the 
defendant  that  to  compel  her  to  return  would 
be  exceedingly  cruel. 

As  to  the  exceptions  taken  to  the  findings : 
The  one  which  excepts  to  the  finding  of  cer- 
tain facts  because  the  trial  court  befieved 
one  witness,  and  did  not  believe  others,  is 
unjustifiable.  The  other,  which  excepts  to 
the  finding  of  a  certain  fact  because  there 
was  no  evidence  offered  on  the  question,  is 
unsupported  by  the  testimony  certified. 

The  error  assigned  in  the  plaintiff's  ap- 
peal is  well  taken.  The  trial  court  correctly 
held  that  the  right  to  costs  in  all  cases  at 
law,  if  it  exists,  rests  on  the  provisions  of 
some  statute,  or  some  rule  of  court  author- 
ized by  statute.  Studwell  v.  Oooke,  38 
Conn.  649,  554.  But  the  right  to  costs  in 
any  civil  action  is  clearly  recognized  by  stat- 
ute. Gen.  Stat  §§  990,  3720.  The  words 
"civil  action,"  as  used  in  these  sections,  is 
broad  enough  to  cover  this  proceeding. 
Pettis  V.  Pomfret,  28  Conn.  566,  570.  We 
think  the  statute  entitles  the  plaintiffs  to 
costs,  and  therefore  the  refusal  of  the  court 
to  give  judgment  for  costs  on  the  sole 
ground  that  the  law  did  not  permit  any  re- 
covery of  costs  in  such  an  action  was  error. 

Tlicre  is  no  error  in  the  defendant's  ap- 
peaL  On  the  plaintiffs?  appeal  there  is  er- 
ror, and  the  cause  is  remanded,  that  the 
judgment  rendered  may  be  perfected  in  ac- 
cordance with  the  opinion. 
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1..  One  oecnpylnar  real  estate  at  a  cer- 
tain tinte  may  testify  a«  to  irho  made 
use  of  adjoininsr  land  up  to  tlie  divi- 
nion  fence,  as  tending  to  show  adverse  pos- 
soRsion  In  him,  and  that  the  owner  of  the 
land  occupied  by  witness  was  only  in  posses- 
sion as  far  as  the  fence  when  he  conveyed  the 
property  to  a  third  person,  and  as  to  the  con- 
struction which  had  been  put  by  the  adjoin- 
ing owners  upon  their  title  deeds. 

^  AdnKissiuns  as  to  boundary  by  a 
«reneral  aarent  in  possession  of  real  estate 
for  the  purpose  of  caring  for  It,  made  within 
the  81'ope  of  his  authority,  are  binding  on  his 
principal  whether  known  to  the  latter  or  not. 

3.  One  '»vbo  bate  been  ousted  from  pos- 
session of  bis  real  estate  by  an  open, 
viBible,  and  exclusive  possession  In  another, 
which  has  continued  uninterruptedly  for  the 
limitation  period,  will  be  presumed  to  have 
knowledge  of  it. 

-4.  A  claim  of  title,  or  specific  intent  to 
make  tbe  laud  bis  oirn,  is  not  necessary 
to  perfect  the  title  of  one  In  adverse  posses- 
sion of  real  estate  for  the  statutory  period. 

4S.  Minority  of  tbe  o'W'ner  of  real  estate 
of  which  adverse  possession  is  taken  will  not 
prevent  the  running  of  the  statute  of  limita- 
tions against  the  right  to  recover  It,  but  will 
merely  give  an  additional  time  for  suit  after 
the  disability  is  removed. 

<&»  Evidence  of  declarations  of  tbe  re- 
mote irrantor  of  two  parcels  of  real  estate 
as  to  where  he  Intended  to  draw  the  line  be- 
tween them  is  not  admissible  upon  the  ques- 
tion of  the  di vision  line. 

T.  Tbe  question  of  costs  .allowed  by  the 
trial  court  will  not  be  considered  on  appeal  at 
the  Instance  of  the  party  prevailing  In  the 
trial  court,  where  no  appeal  was  taken  from 
the  judgment  upon  that  question. 

(July  23,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  CJourt  of  Common  Pleas  for  New 
Haven  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  tres- 
pass on  plaintiff's  real  estate.    Reversed, 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs,  Franlt  8.  Bisbop  and  George 
X.  Beers,  for  appellants: 

The  court  erred  in  ruling  that  if  one  un- 
der disability  is  ousted  the  statute  of  limi- 
tations is  suspended  while  the  disability 
lartts,  and  for  five  years  thereafter,  and  that 
A  purchaser  within  that  time  has  the  full 
fifteen  years  in  which  to  sue. 

Gen.  Stat.  §  1368,  provides  that  "no  per- 
son shall  make  entry  .  .  .  but  within 
fifteen  years  next  after  his  right  or  title  to 
tlie  same  shall  first  descend  or  accrue, 
.  .  .  but  if  any  person  who  shall  have 
such  right  or  title  of  entry  .  .  .  shall, 
at  the  time  of  the  first  descending  or  accru- 
ing of  said    right    or    title,    be     ...     a 

NoTK. —  Kor  adverse  possession  in  case  of  dis- 
pute as  to  boundary,  see  Preble  v.  Maine  C.  R. 
Co   (Me.)  21  L.  U.  A.  829,  and  note. 
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I  minor,  .  •  .  he  and  his  heir  a  may,  not- 
Mdthstanding  the  expiration  of  &aid  fifteen 
years,  bring  such  action  or  make  such  entry 
at  any  time  within  five  years  next  after  full 
age." 

The  right  or  title  of  entry  arises  on  the 
ouster,  and  the  language  of  tlie  statute  con- 
templates that  there  may  be  an  ouster  dur- 
ing minority.  The  meaning  is  that  the  ous- 
ter is  r^arded  as  occurring  when  it  in  fact 
occurs,  and  that  then  the  statute  begins  to 
run;  if  the  fifteen  years  comes  to  an  end 
after  the  disseisee  reaches  twenty-six  years, 
he  is  barred;  if  at  ai\y  time  before  twenty- 
six,  he  has  until  that  time  (five  years  after 
full  age)  in  which  to  sue. 

Henry  v.  Carson,  59  Pa.  297;  Bunce  v. 
Wolcott,  2  Conn.  32;  QHsvoold  v.  Butler,  3 
Conn.  241;  Watson  v.  Watson,  10  Conn.  89; 
Angell,  Limitations  of  Actions,  5th  ed.  S 
479. 

Unless  there  is  a  provision  saving  the 
rights  of  those  under  disability,  they  are  in 
no  different  position  than  others. 

13  Am.  &  Eng.  Enc.  Law,  p.  735;  Powell 
v.  Koehler,  52  Ohio  St.  103,  26  L.  R.  A.  482, 
39  N.  E.  195. 

This  is  a  suit  by  the  infants'  remote 
grantee.  Being  disseised  during  minority, 
the  infants  remained  disseised  at  the  time 
they  made  their  deed. 

Williams  v.  Councilf  49  N.  C.  (4  Jones, 
L.)  206;  Den.  ex  dem.  Mwray  v.  Shanklin, 
20  N.  C.  (4  Dev.  &  B.  L.)  289;  Harrison 
v.  Adcock,  8  Ga.  68. 

The  deed  therefore  conveyed  no  title  upon 
which  the  plaintiff  can  sue. 

Merwin  v.  Morris,  71  Conn.  565,  42  Atl. 
855. 

The  saving  clause  excepts  infants,  and  ex- 
pressly refers  to  their  heirs,  but  says  noth- 
ing of  assigns.  It  seems  to  confer  a  per- 
sonal benefit  only. 

Williams  v.  Council,  49  N.  C.  (4  Jones 
L.)  206. 

The  most  that  can  be  contended  is  that 
the  purchaser  shall  stand  in  the  seller's 
shoes. 

Thomson  v.  Oaillard,  3  Rich.  L.  418,  45 
Am.  Dec.  778;  Erwin  v.  English,  57  Conn. 
562,  19  Atl.  238. 

The  act  of  Carney  was  within  the  scope 
of  his  agency.  The  admission  contained  in 
the  length  of  sidewalk  ordered  was  in  the 
performance  of  his  duty  as  agent,  and  was 
therefore  a  part  of  the  res  gestcs.  The  fact 
that  the  plaintiff  had  no  knowledge  of  the 
order  is  immaterial. 

Toll  Bridge  Co,  v.  Betsworthf  30  Conn. 
380 ;  Willard  v.  Buckingham,  36  Conn.  402 ; 
Thills  V.  Perkins  Electric  Lamp  Co.  63 
Conn.  484,  29  Atl.  13;  Haynes  v.  Leppig,  40 
Mich.  602;  Oilmour  v.  Heinze,  85  Tex.  76, 
19  S.  W.  1076. 

It  is  not  necessary  that  the  real  owner 
should  know  or  acquiesce  in  the  occupation 
of  the  disseisor. 

Scruggs  v.  Scruggs,  43  Mo.  142;  Wilson 
V.  Williams,  52  Miss.  493;  School  Dist.  No. 
8  V.  Lynch,  33  Conn.  334 ;  Murray  v.  Hoylc, 
92  Ala.  562,  9  So.  368;  Poignard  ▼.  Smith, 
6  Pick.  173. 
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One  may  acquire  title  by  adverse  posses- 
sion  although  he  has  not  a  specific  intent 
to  oust  the  owner  from  his  land  and  thus 
acquire  title  by  adverse  possession. 

French  v.  Pearce,  8  Conn.  443,  21  Am. 
Dec.  6S0  ;Ahhott  v.  Abbott, ol  Me.  584;  Erck 
V.  Church,  87  Tenn.  675,  4  L.  R.  A.  645,  11 
S.  W.  794;  Bryan  v.  Atwater,  6  Day,  187,  5 
Am.  Dec.  136;  Johnson  v.  Oorham,  38  Conn. 
521;  Spaulding  v.  Warren,  25  Vt.  316; 
Brotcn  v.  Leete,  2  Fed.  440;  Brotcn  v.  Mor- 
gan, 44  Minn.  432,  46  N.  W.  913;  Brown  v. 
W Kinney,  9  Watts,  565,  36  Am.  Dec.  139; 
Hitchinga  v.  Morrison,  72  Me.  331. 

Ownership  draws  with  it  possession  only 
"in  connection  with  the  fact  that  no  one  else 
was  in  the  actual  exclusive  possession." 

Church  v.  Mdeker,  34  Conn.  422;  Water- 
bury  Clock  Co.  v.  Irion,  71  Conn.  259,  41 
Atl.  827;  Mervnn  v.  Morris,  71  Conn.  673, 
42  Atl.  856 ;  Fitch  y.  New  York,  P.  d  B,  R. 
Co.  59  Conn.  422,  10  L.  R.  A.  188,  20  Atl. 
346. 

Mr.  O.  8.  Hamiltoii,  for  appellee: 

The  possession  required  by  law  to  obtain 
title  by  adverse  possession  must  be  of  the 
character  described  in  the  charge. 

Huntington  v.  Whaley,  29  Conn.  391; 
Russell  v.  Davis,  38  Conn.  662. 

The  presumption  is  always  in  favor  of 
the  owner  of  property  being  in  possession 
thereof  as  owner. 

Hanford  v.  Fitch,  41  Conn.  486;  Russell 
V.  Davis,  38  Conn.  565;  Noyes  v.  Stillman, 
24  Conn.  15;  Hale  v.  Wiggins,  33  Conn.  101 ; 
Merwin  v.  Morris,  71  Conn.  555,  42  Atl. 
855;  Watson  v.  Watson,  10  Conn.  77. 

In  order  to  gain  adverse  possession,  de- 
fendants must  have  held  the  property,  claim- 
ing it  adversely  as  against  somebody  else. 

Huntington  v.  Whaley,  29  Conn.  396;  1 
Swift,  Dig.  p.  169. 

The  doctrine  of  adverse  possession  is  to 
be  taken  strictly. 

Huntington  v.  Whaley,  29  Conn.  398. 

Adverse  possession  can  never  be  assumed 
as  a  matter  of  law  from  mere  exclusive  pos- 
session, however  long  continued. 

Russell  v.  Davis,,  38  Conn.  662 ;  Merwin 
V.  Morris,  71  Conn.  569,  42  Atl.  865. 

Torrance,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  and  defendants  are  adjoin- 
ing proprietors  of  land  in  New  Haven  front- 
ing westerly  on  State  street,  and  running 
east  to  Olive  street.  The  plaintiff  owns  the 
north  lot,  and  the  defendants  the  south  lot. 
The  dispute  between  them  relates  to  the 
question  whether  the  boundary  line  between 
said  lots  runs  along  the  outside  face  of  the 
southerly  wall  of  the  brick  building  on 
plaintifT's  land,  as  claimed  by  the  defend- 
ants, or  whether  it  runs  about  a  foot  and  a 
half,  more  or  less,  southerly  of  said  face  of 
said  wall,  as  claimed  by  the  plaintiff.  Both 
lots  were  owned  as  one  by  Joseph  Fairchild 
in  1874,  and  in  October  of  that  year  he  con- 
veyed the  north  lot  to  his  daughter  Mrs. 
Easton.  She  died  in  1876,  and  the  lot  came 
then  by  descent  to  her  two  minor  daughters, 
Josephine  and  Mary.  Josephine  came  of 
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age  in  1888,  and  Mary  in  1889  or  1890;  and 
after  this,  in  November,  1890,  they  conveyed 
the  lot  to  Gallagher,  who  immediately  con- 
veyed it  to  Forsyth,  who  in  1892  conveyed 
it  to  the  plaintiff.  Joseph  Fairchild  died 
testate  in  1881,  leaving  other  land  of  his  on. 
State  street,  which  included  the  south  lot,, 
now  owned  by  the  defendants,  in  equal  shares 
to  his  five  sons;  and  said  soutii  lot  by  mesne- 
conveyances  finally  came  into  the  owner- 
ship and  possession  of  the  defendants  ia 
March,  1891.  Both  parties  claimed  to  own 
the  locus  in  quo  under  their  respective- 
chains  of  deeds  produced  in  evidence;  and 
in  addition  to  this  the  defendants  claimed 
( 1 )  that  they  owned  it  by  adverse  posses- 
sion; and  (2)  that,  when  the  deeds  of  the 
daughters  of  Mrs.  Easton  and  of  Gallagher 
and  Forsyth  were  delivered  as  hereinbefore 
stated,  the  grantors  in  those  deeds  were 
ousted  of  possession  of  the  locus  in  quo^ 
These  claims  of  each  party  were  denied  by 
the  other.  The  evidence  produced  by  each 
party  in  the  court  below  tended  to  prove 
their  respective  claims.  The  reasons  of  ap- 
peal are  based  mainly  upon  alleged  errors 
of  the  court  in  its  rulings  upon  evidence,, 
and  in  its  instructions  to  the  jury  with  ref- 
erence to  the  claims  of  the  defendants. 
These  reasons  are  quite  numerous,  but,  in 
the  view  here  taken  of  the  case,  it  will  be 
necessary  to  consider  only  a  few  of  the  more 
important  of  them. 

The  defendants  claimed  that  at  some  time 
before  1881,  and  after  the  conveyance  of  the 
north  lot  to  Mrs.  Easton,  a  fence  was  built 
from  the  southeast  corner  of  her  house  to- 
Olive  street;  that  said  fence  had  remained 
there  up  to  the  time  this  suit  was  brought ; 
and  that  the  defendants  and  their  predeces- 
sors in  title,  from  the  time  said  house  and 
said  fence  were  built,  and  for  more  thao 
fifteen  years  before  the  bringing  of  this  suit,, 
had  been  in  the  exclusive  and  adverse  pos- 
session of  all  the  land  south  of  said  brick 
house  and  said  fence.  In  support  of  this- 
claim  the  defendants  offered  Mrs.  Hayes  as- 
a  witness.  She,  having  testified  that  she 
lived  in  the  house  now  owned  by  the  plaintiff^ 
from  1877  to  1881,  and  that  when  she  went 
there  first  the  fence  aforesaid  was  then, 
standing,  was  asked  this  question:  "Dur- 
ing the  life  of  Mr.  Joseph  Fairchild,  will  you 
state  who,  if  anyone,  made  use  of  the  land 
south  of  the  fence?"  The  evidence  sought 
for  by  this  question  was  claimed  as  tending^ 
to  prove  (1)  adverse  possession  of  the  de- 
fendants as  claimed ;  (2)  the  fact  that  plain- 
tiff's grantor  was  ousted  of  possession  at  the 
time  the  deed  to  the  plaintiff  was  delivered; 
and  (3)  the  practical  construction  put  by 
the  parties  upon  the  deeds,  the  descriptions 
in  which,  as  to  the  exact  location  of  the 
boundary  line  in  question,  the  defendants 
claimed,  upon  the  evidence,  were  uncertain 
and  ambiguous.  This  question  was  objected 
to  and  excluded  on  the  ground  ''that  it  calls 
for  a  conclusion  of  the  witness  as  to  what 
somebody  else  did,  and  does  not  call  for  any 
act  that  she  did."  This  objection  should 
have  been  overruled.  Assuming,  as  we 
should  upon  this   record,   that   the  answer 
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would  have  been  responsive  to  the  question, 
we  think  the  evidence  was  clearly  admissible 
for  all  the  purposes  for  which  it  was  of- 
fered, and  that  its  exclusion  under  the  cir- 
cumstances was  harmful  error. 

The  defendants  offered  evidence,  and 
•claimed  to  have  proved,  that  the  plaintiff, 
since  her  purchase  of  the  north  lot,  had' re- 
sided thereon  only  a  part  of  the  time,  and 
that  the  care  of  the  place  had  been  intrusted 
t>y  her  to  her  brother,  who  was  authorized 
to,  and  did^  act  as  her  agent  in  caring  for 
it,  paying  taxes  and  assessments  thereon, 
■and  having  general  charge  of  it  as  her  gen- 
eral agept.  In  view  of  this  evidence  and 
claim,  the  defendants  offered  evidence  of  cer- 
tain acts  and  admissions  claimed  by  them 
to  have  been  made  by  this  agent  during  and 
within  the  scope  of  his  agency.  The  court 
excluded  the  evidence.  The  ground  of  ex- 
clusion, 80  far  as  it  is  stated  in  the  record, 
is  tliat  it  did  not  appear  that  the  plaintiff 
had  any  actual  knowledge  of  the  claimed 
•acts  and  admissions  of  her  agent.  For 
aught  that  appears  upon  the  record,  the 
court  was  satisfied  that  a  prima  facie  case 
of  agency  had  been  made  out  by  the  defend- 
ants; for  it  does  not  exclude  the  offered 
evidence  on  that  ground,  but  simply  on  the 
ground  that  the  plaintiff  was  not  bound  by 
the  acts  and  admissions  of  her  agent  unless 
she  had  knowledge  of  them.  Tliis,  clearly, 
was  not  a  sufficient  ground  for  excluding  the 
offered  evidence;  for  it  is  elementary  law 
that  if  her  brother  was  her  agent,  engaged 
in  executing  an  authority  she  had  conferred 
upon  him,  his  acts  and  declarations  while 
«io  doing,  relating  to  her  business  and  with- 
in the  scope  of  his  authority,  were  admis- 
sible against  her,  whether  known  to  her  in 
fact  or  not.  It  may  be  that  the  court  in- 
tended to  exclude  this  evidence  on  the 
ground  that  the  agency  had  not  been  suffi- 
ciently shown,  but,  if  so,  that  is  not  the 
ground  stated. 

The  defendants  complain  of  the  charge  of 
the  court  to  the  jury  with  reference  to  the 
■question  of  adverse  possession.  They  say 
that  the  jury,  in  divers  parts  of  the  charge, 
were  told,  in  substance  (1)  that  such  aid- 
verse  possession  must  have  been  known  to 
and  acquiesced  in  by  the  owner,  or  must 
have  been  so  far  notorious  as  to  have  been 
presumptively  within  the  knowledge  of  the 
owner;  and  (2)  must  have  been  held  by  the 
defendants  and  those  under  whom  they 
claim  under  a  claim  of  title,  or  with  a  spe- 
cific intent  to  claim  the  land  as  their  own. 
We  think  the  record  bears  out  these  claims 
of  the  defendants,  and  that  the  charge,  as 
a  whole,  upon  these  points,  was  liable  to  mis- 
lead the  jury.  If  the  owner  of  real  estate 
is  ousted  of  possession,  and  the  ouster  con- 
tinued uninterruptedly  for  a  period  of  fif- 
teen years,  by  an  open,  visible,  and  exclusive 
possession  in  another,  without  the  license  or 
consent  of  the  owner,  such  possession  is 
presumed  to  be  with  the  knowledge  of  the 
owner.  School  Diet.  No.  8  v.  Lynch,  33 
Conn.  330.  And  the  jury  should  have  been 
told  that  such  facts,  if  true,  would  consti- 
tute presumptive  notice  of  adverse  posses- 
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sion  to  the  owner.  Wilson  v.  Williams,  62 
Miss.  493.  Nor  was  it  correct  to  tell  the 
jury  that  the  adverse  possession  of  the  de- 
fendants and  those  under  whom  they  claim 
must  have  been  made  under  a  claim  of  title, 
or  under  a  claim  that  the  land  was  their 
own.  Bryan  v.  Attoater,  5  Day,  181,  5  Am. 
Dec.  136;  French  v.  Pearce,  8  Conn.  442,  21 
Am.  Dec.  680;  Johnson  v.  Qorham,  38  Conn. 
513. 

The  defendants  offered  evidence  to  prove 
and  claimed  they  had  proved  an  ouster  from 
the  locus  in  quo  either  of  Mrs.  Easton  or  of 
her  daughters  during  their  minority,  and 
they  complain  of  the  charge  of  the  court 
with  respect  to  the  running  of  the  statute 
of  limitations  against  the  minor  daughters. 
Upon  this  point  the  court  charged  as  fol- 
lows: "If  you  should  find  that  there  has 
been  any  siilficient  adverse  possession  and 
occupation  of  that  property  amounting  to 
an  ouster  of  the  plaintiff  or  a  predecessor 
in  title  of  the  plaintiff,  but  should  find  that 
such  adverse  possession  began  after  the 
Easton  girls  .  .  .  came  to  have  a  title 
to  that  property,  .  .  .  then  you  a:e  not 
to  regard  the  fifteen  years  of  the  statute  as 
beginning  to  run  until  the  date  of  the  trans- 
fer from  these  children  to  a  successor  in  ti- 
tle, their  grantee.  Their  infancy  consti- 
tutes a  disability  which  suspends  the  opera- 
tion of  the  statute^  if  their  right  of  entry 
accrued  during  their  minority.  .  .  . 
But  if  you  find  any  adverse  possession  suf- 
ficient to  amount  to  the  requirements  of  the 
law,  and  that  it  first  occurred  while  the 
daughters  of  Mrs.  Easton  were  minors,  why, 
then,  the  practical  consideration  is  that  the 
statute  of  fifteen  years  does  not  begin  to  run 
until  they  make  a  conveyance  of  their  inter- 
est, which,  I  may  say,  would  make  it  im- 
possible for  these  defendants  to  have  gained 
their  title  by  the  necessary  continuous  oc- 
cupation for  fifteen  years.  This  deed  hav- 
ing been  given  by  these  daughters  of  Mrs. 
Easton  in  1890,  there  would  be  no  question 
on  this  subject  of  adverse  possession.  It 
would  be  decisive  if  you  were  to  find  that, 
though  there  were  adverse  possession,  the 
statute  did  not  begin  to  run,  under  the  in- 
structions I  have  given  you,  until  the  deed 
from"  the  two  daughters.  The  title  to  the 
north  lot  devolved  by  descent  upon  the 
minor  daughters  in  March,  1876:  They, 
when  of  full  age,  conveyed  to  Gallagher  on 
the  20th  of  November,  1890.  By  this  charge 
the  jury  were  told,  in  effect,  that  if  the  de- 
fendants and  those  under  whom  they  claimed 
had  ousted  the  minor  daughters  in  April, 
1876,  and  had  continued  such  ouster  down 
to  the  date  of  this  suit,  in  August,  1898, 
they  could  not  thereby  legally  acquire  title 
to  the  locus  in  quo;  in  other  words,  that, 
under  such  circumstances,  the  defendants 
could  acquire  no  title  until  they  had  con- 
tinued the  ouster  for  fifteen  years  after  the 
deed  to  Gallagher  in  November,  1890.  That, 
clearly,  is  not  the  law.  The  court  told  the 
jury  that  if  the  adverse  possession  began 
after  the  daughters  got  title,  and  during 
their  minority,  the  statute  did  not  run 
^  against  them   while   minors.    This   is   not 
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true.  "The  statute  always  begins  to  run 
against  a  man  the  moment  he  is  disseised, 
whether  he  is  under  a  disability  or  not.  All 
the  difference  is  that  an  additional  time  is 
allowed  where  a  disability  exists,  after  the 
removal  of  it."  Swift,  Ch.  J.,  in  Bunce  v. 
Wolcoti,  2  Ck)nn.  27,  33;  Oristoold  v.  Butler, 
3  Conn.  227.  This  part  of  the  charge  was 
thus  clearly  wrong,  and  may  well  have  mis- 
led the  jury  to  the  prejudice  of  the  defend- 
ants upon  a  material  point  in  the  case.  For 
this  and  the  other  errors  already  considered, 
we  think  a  new  trial  should  be  granted ;  and, 
in  this  view  of  the  case,  we  deem  it  unnec- 
essary to  consider  the  other  assignments  of 
error,  as  most,  if  not  all,  of  them  appear  to 
be  either  not  well  founded,  or  not  import- 
ant enough  to  merit  further  consideration. 

A  bill  of  exceptions  allowed  by  the  trial 
court  for  the  plaintiff  remains  to  be  consid- 
ered.   The  bill  presents  two  questions:  The 


first  relates  to  the  admissibility  of  the  evi- 
dence of  Henr^'  C.  Davis,  and  the  second  to> 
the  rulings  of  the  trial  court  upon  the  ques- 
tion of  costs.  Davis,  a  witness  for  the  plain- 
tiff, testified  to  declarations  made  by  Joseph 
Fairchild  as  to  where  he  intended  to  draw 
the  line  between  the  defendants'  lot  and  the 
plscintiff's  lot;  and,  because  it  was  simply  a 
declaration  of  what  he  intended  to  do,  the 
court  excluded  it.  Under  the  circumstances^ 
we  think  the  ruling  was  correct.  The  plain- 
tiff took  no  appeal  from  the  judgment  of  the- 
trial  court  upon  the  question  of  costs,  and^ 
in  the  absence  of  such  appeal,  the  second 
question. presented  by  the  bill  of  exceptions- 
cannot  be  considered.  Wataon  v.  A'etc  Mil- 
ford,  72  Conn.  661-507,  45  Atl.  167. 

There  is  error,  and  a  new  trial  is  granted, 

Tlie  other  Judges  concur. 


:marvland  court  of  appeals. 


Sarah  E.  WRIGHT,  Garnishee,  etc.,  Appt^ 

V, 

Samuel  P.  RYLAND  et  al. 
(92  Md.  645.) 

1.  Bxecntlon  upon  an  orisrlnal  Judar- 
ment  cannot  be  had  after  a  judgment  of  flat 
in  a  scire  facias  thereon. 

2.  A  fprantee  of  a  Judgrment  debtor 
liolds  the  property  free  from  tlie  lien 
of  the  original  Jndirment  after  a  Judg- 
ment of  fiat  is  obtained  in  a  scire  facias  there- 
on, altliough  such  grantee  is  free  from  any 
ilea  of  the  new  Judgment  because  he*  was  not 
made  a  party  to  the  scire  facias. 

(Jones,  J.t  dissents.) 

(February  8,  1001.) 


APPEAL  by  the  garnishee  from  a  judg- 
ment of  the  Baltimore  City  Court  ifk 
favor  of  attaching  creditors  of  William 
Ckvath,  who  levied  upon  property  in  the  pos- 
session of  the  garnishee,  which  was  alleged 
to  be  subject  to  the  lien  of  the  judgment  of 
the  attaching  creditors.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Me4tsrs.  diaries  F.  Harley  and  JoliiL 
Wheltle,  for  appellant: 

If  the  plaintiff  had  not  elected  to  renew 
its  judgment  by  scire  facias,  the  old  judg- 
ment, under  Acts  1890,  chap.  114  (Poe*s 
SuT>T).  art.  26,  §  20),  would  have  been  a  lien 
upon  this  property  at  the  time  of  laying  the 
attachment  on  June  23,  1899,  as  the  old 
judgment  would  not  have  expired  till  June 
29,  1899. 

Under  the  law  the  plaintiff  had  that  reme- 


Note. — Effect,  upon  an  eafisting  judgment  lien, 
of  proceedings  to  renew,  revive,  or  extend  the 
judgment. 

Whether  the  lien  of  a  Judgment  is  cut  oflF 
during  the  time  for  which  it  originally  stood,  by 
proceedings  taken  during  that  period  to  renew, 
revive,  or  extend  the  Judgment,  Is  a  question 
upon  which  there  seems  to  be  but  little  author- 
ity, and  that  little  not  free  from  conflict. 

The  doctrine  of  merger  being  generally  relied 
upon  to  destroy  the  original  lien,  the  test  has 
been  said  to  be  whether  the  Judgment  entered 
in  the  new  proceedings  was  a  new  Judgment,  or 
simply  an  order  that  the  judgment  creditor  have 
execution  on  the  original  Judgment.  This  test 
was  applied  in  two  cases  in  the  Iowa  supreme 
court  resulting  In  each  instance  in  a  decree  that 
the  Hen  of  the  original  Judgment  ceased  to  exist, 
and  became  merged  in  a  Judgment  entered  in  the 
so-called  revivor  proceedings  for  the  full  amount 
of  the  former  Judgment  with  interest  and  costs. 
Denegre  v.  Haun,  13  Iowa,  240 ;  Bertram  v.  Wa- 
terman. 18  Iowa,  529.  In  each  case  the  court 
deemed  it  only  necessary  to  settle  the  true  na- 
ture and  character  of  the  proceedings,  and  said 
that  if  the  Judgment  entered  therein  was  to  be 
treated  as  a  new  judgment,  then  the  prior  one 
was  vacated  or  merged  in  the  new  Judgment,  and 
iiS  L.  R.  A. 


ceased  to  have  any  operative  effect  or  force,  but 
if  not  a  new  Judgment,  but  simply  an  order  that 
plaintiff  should  have  execution  for  the  original 
judgment,  then  the  original  lien  continued  as 
though  the  proceedings  to  revive  had  not  been  In- 
stituted. The  court  was  of  the  opinion  in  each 
case  that  under  the  pleadings  the  Judgment 
creditor  would  have  been  entitled  to  a  revivor 
of  the  right  to  enforce  the  original  Judgment, 
but  that  the  Judgment  obtained  was  clearly  a 
judgment  as  in  an  action  of  debt. 

8o,  in  I>urdy  v.  Doyle,  1  Paige,  558,  the  lien 
of  a  judgment  was  held  to  have  been  lost  by  the 
prosecution  to  Judgment  of  an  action  of  debt 
upon  the  flrst  Judgment. 

A  like  conclusion  wps  reached  in  Gould  v. 
Hayden,  63  Ind.  443.  In  this  case  a  Judgment 
had  been  recovered  In  Ohio  upon  a  Judgment  pre- 
viously rendered  in  Indiana;  execution  having- 
been  subsequently  issued  on  the  Indiana  Judg- 
ment, an  Injunction  was  sought  to  prevent  a  aale 
under  such  execution.  The  court  stated  that 
the  question  was  whether  the  Indiana  Judgrment 
was  so  merged  and  absorbed  in  the  judgment 
rendered  thereon  In  Ohio  as  to  destroy  the  lien. 
vitality,  and  other  qualities  of  the  flrst-naraed 
Judgment,  and  said :  "It  seems  very  clear  to 
us  that  this  question  must  be  answered  in  the 
affirmative.     .     .     .     The  Judgpient  plaintlflT,  of 


1001. 


Wrigut  v.  RyJjAND. 


708 


dy,  qiialified  by  another  remedy  in  the  na- 
ture of  a  scire  facias. 

Attachment  may  issue  •^.t  any  time  within 
twelve  years  from  the  date  of  judgment, 
"provided  that  at  any  time  before  the  expi- 
ration of  twelve  years  .  .  .  the  plain- 
tiff shall  have  the  right  to  have  a  writ  of 
acire  facias  to  renew  or  revive  the  same." 

It  took  advantage  of  this  right;  but  the 
renewed  judgment  has  no  life  as  against  this 
garnishee,  because  she  was  not  made  a  par- 
ty defendant  therein,  and  the  lands  and  tene- 
ments in  controversy  were  not  described  in 
the  sheritf's  return  in  said  scire  facias  pro- 
ceedings. 

Wurfield  v.  Brewer,  4  Gill,  266;  Polk  v. 
Pendlet07i,  31  Md.  118;  Thomtis  v.  Farmers* 
Bank,  46  Md.  43;  Bish  v.  Williar,  59  Md. 
382 ;  Poe.  PI.  &  Pr.  f  593 ;  Black,  Judgm.  § 
492:  Freeman,  Judgm.  p.  767. 


A  prior  lien  creditor  can,  under  no  circum- 
stances, question  the  validity  of  his  debtor's 
conveyance,  when  he  fails  to  make  such 
grantee  a  party  defendant  in  the  scire  facias 
proceedings. 

Arniington  v.  Rau,  100  Pa.  166;  Lo7ig  v. 
McConnelU  158  Pa.  678,  28  Atl.  233. 

An  attachment  cannot  be  issued  upon  the 
old  judgment  after  its  renewal  by  scire  fa- 
cias, even  within  its  original  lifetime. 

The  judgment  on  the  scire  facias  is  the  ef- 
fective judgment,  and  ought  to  have  been 
accurately  recited  in  the  process  of  execu- 
tion. 

Hall  V.  Clagett,  63  Md.  61 ;  Freeman,  Exe- 
cutions, §  94;  Richardson  v.  M'Dougally  19 
Wend.  80;  Roberts  v.  Pising,  Rolle,  Abr. 
900;  Foster,  Scire  Facias,  27;  Lamhson  v. 
Moffctt,  61  Md.  431. 

Where  an  -execution  is  sued  out  after  a 


course,  controls  his  Judgment.  He  may  enforce 
Its  collection  by  the  process  of  the  court  In 
whlfh  he  obtained  bis  Judgment,  or  he 'may,  if 
he  may  elect  so  to  do,  use  his  Judgment  as  an 
original  cause  of  action,  and  bring  suit  thereon 
in  the  same  or  some  other  court  of  competent 
Jurisdiction,  and  prosecute  such  suit  to  final 
Judgment.  This  procedure  he  may  pursue  as 
often  as  he  elects,  using  the  Judgment  last  ob- 
tained as  a  cause  of  action  on  which  to  obtain 
the  next  succeeding  Judgment ;  but  the  very  free- 
dom with  which  this  may  be  done  ad  infinitum — 
and  wo  know  of  no  law  or  legal  principle  which 
would  prevent  its  unending  repetition — is  to 
our  minds  a  convincing  and  conclusive  reason 
why  each  successive  personal  Judgment  ought  to, 
and  must,  be  regarded  as  a  complete  merger 
and  extinguishment  of  the  preceding  Judgment 
with  all  its  qualities  and  incidents."  The  court 
distinguished  the  case  of  Stockwell  v.  Walker, 
3  Ind.  215,  infra,  on  the  ground  that  in  that 
case  the  Judgment  had  been  revived  upon  a  scire 
facias,  and  the  real  question  for  decision  was 
whether  or  not  the  original  Judgment  was 
merged  in  the  Judgment  of  revivor,  and  said: 
"The  court  very  properly,  we  think,  decided  that 
It  was  not  so  merged.  The  Judgment  of  revivor 
simply  revived  or  gave  vitality  to  the  original 
Judgment.  The  Judgment  of  revivor  did  not 
become  a  new  debt  of  record,  but  merely  revived 
the  old  debt  of  record." 

And  in  Garvin  v.  Garvin,  27  S.  C.  472,  4  S. 
E.  148,  the  court  thought  that  a  Judgment  would 
be  merged  in  a  Junior  Judgment  if  the  former 
was  the  cause  of  action  of  the  latter,  and  that 
a  purchaser  of  land  from  the  Judgment  debtor 
prior  to  the  entry  of  the  Junior  Judgment  would 
hold  the  land  free  from  the  lien  of  the  older 
Judgment. 

But  in  Lawton  v.  Perry,  40  S.  C.  255,  18  S.  B. 
861,  the  court,  though  of  the  opinion  that  as  a 
general  rule  a  Judgment  between  the  same  par- 
ties or  their  privies,  when  used  as  a  cause  of  ac- 
tion which  ripens  into  a  new  judgment.  Is 
merged  in  the  new  Judgment,  refused  to  apply 
the  doctrine  to  a  Judgment  which  at  the  death 
of  the  Judgment  debtor  constituted  the  only  lien 
upon  his  entire  estate,  and  which  would  unques- 
tionably have  retained  Its  lien  and  preference 
had  not  an  action  been  instituted  on  the  Judg- 
ment as  a  cause  of  action,  and  prosecuted  to 
Judgment,  on  the  ground  that  such  an  applica- 
tion of  the  doctrine  of  merger  would  produce 
manifest  hardship,  and  the  earlier  Judgment 
was  therefore  declared  to  be  a  first  lien  on  all 
property  of  the  deceased  Judgment  debtor. 

To  the  extent  that  these  cases  decide  that  a 
Judgment  is  determined  and  extinguished  by  a 
Jndgmeol  obtained  In  an  action  upon  the  first 
53L.ikA« 


Judgment,  they  are  squarely  in  conflict  with  a 
class  of  cases  which  denies  to  the  second  Judg- 
ment any  such  effect  on  the  theory  that  one 
judgment  cannot  extinguish  another  of  equal 
nature  and  degre*^  The  following  are  cases  of 
this  character:  Preston  v.  Perton,  Cro.  Eliz. 
pt.  2,  p.  817 ;  Andrews  v.  Smith,  9  Wend.  53  ; 
Mumford  v.  Stocker,  1  Cow.  178 ;  Griswold  v. 
Hill,  2  Paine,  492,  Fed.  Cas.  No.  5,836 ;  Weeks 
V.  Pearson,  5  N.  H.  324. 

It  is  suggested,  however,  that  the  lien  of  the 
^rst  Judgment  may  be  merged  in  the  Junior  Judg- 
ment, although  the  earlier  Judgment  Is  not  It- 
self extinguished,  and  that  consequently  cases 
of  this  character  shed  no  real  light  on  the  ques- 
tion under  discussion.  It  will  be  seen  that 
three  of  the  cases  cited  as  Illustrations  of  this 
class  of  cases  were  decided  In  the  same  state  as 
was  Purdy  v.  Doyle,  1  Paige,  558,  supra,  a  cir- 
cumstance tending  to  lend  support  to  the  view 
that  these  cases  do  not  necessarily  show  that 
the  lien  of  the  earlier  judgment  Is  not  lost  by 
the  prosecution  to  Judgment  of  an  action  upon 
such  Judgment. 

1'he  mere  bringing  of  an  actioo  of  debt  upon 
a  Judgment  has  been  held  not  to  be  a  waiver  oi 
the  lien  created  by  that  judgment.  Erby  a-. 
Krby,  1  Salk.  80.  To  the  contrary  is  a  dictun> 
in  Coombs  v.  Jordan,  3  Bland,  Ch.  284,  22  Am. 
Dec.  23ti,  that  the  institution  of  an  action  of 
debt  upon  a  Judgment,  as  it  is  incompatlblt'^ 
with,  and  cannot  be  prosecuted  at  the  same  tim<> 
and  together  with,  an  execution  upon  the  Judg- 
ment, amounts  to  a  waiver  of  the  lien  arising; 
from  the  right  to  issue  execution,  or  an  admis 
slon  that  no  such  lien  then  exists. 

The  prosecution  to  Judgment  of  unauthorized^ 
proceedings  to  revive  will  not  destroy  the  exist- 
ing lien  of  the  Judgment  sought  to  be  revived. 
Lyon  V.  Cleveland,  170  Pa.  611,  30  L.  R.  A.  400. 
33  Atl.  143,  170  Pa.  621,  33  Atl.  146.  In  thes»^ 
cases  proceedings  to  revive  a  Judgment  against 
a  terre-tenant,  after  receiving  notice  that  he 
held  a  secret  deed  to  the  property  at  the  time  a 
Judgment  had  been  revived  by  an  amicable  sciro 
facias  signed  by  the  Judgment  debtor  alone,  were 
held  not  to  amount  to  an  abandonment  of  the 
Judgment  on  the  amicable  scire  facias,  which 
was  a  lien  upon  the  land  and  bound  it  in  the 
hands  of  the  terre-tenant,  since  such  proceed- 
ings were  not  only  unnecessary,  but  unauthor- 
ized. 

To  the  same  effect.  Is  Hughes  v.  Wilkinson,  37 
Miss.  482,  in  which  the  court  held  that,  conced- 
ing a  revival  upon  scire  facias  to  be  irregular  or 
even  void,  the  subsequent  proceedings  under  the 
original  Judgment  were  as  valid  as  though  no 
scire  facias  had  been  sued  out  or  Judgment  of 
revivor  entered. 
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flcire  facias  on  a  judgment,  the  execution 
must  be  grounded  on  the  judgment  in  scire 
facias,  though  the  scire  facias  was  sued  out 
unnecessarily. 

Daois  V.  Norton,  1  Bing.  133. 

The  judgment  of  scire  facias  seems  also 
to  merge  the  original  judgment,  so  that  if 
a  second  scire  facias  is  deeired  it  can  only 
be  obtained  on  the  first  scire  facicis,  and  not 
on  the  original  judgment. 

Freeman,  Judgm.  §  447,  p.  773;  Harris, 
Entries, 690 ;  Wc/«^  y.Bosse,  16Mo.App.231 ; 
Wonderly  v.  Lafayette  County,  74  Fed.  706. 

The  plaintiff  is  entitled  to  scire  facias  one 
-day  or  year  after  his  original  judgment 
is  rendered,  or  at  any  time  within  twelve 
years.  The  only  penalty  is  that,  if  he  sue 
out  a  scire  facias,  he  must  rely  on  his  new 
judgment  ther^n  for  his  execution. 

Freeman,  Executions,  §  88,  -p.  329;  Rob- 
^ia  V.  Pitting,  Rolle,  Abr.  900;  Lamhson  v. 
Moffett,  61  Md.  426;  Wonderly  v.  Lafayette 
County,  74  Fed.  702. 

As  far  as  the  terre-tenant  is  concerned, 
the  scire  facias  is  a  new  proceeding,  although 
MS  to  the  defendant  it  is  but  a  continuation 
of  an  old  action.  But  whatever  may  be  the 
nature  of  the  proceeding  or  action,  the  judg- 
ment of  fiat  executio  in  the  proceedings  scire 
facias  eweoutionem  non  is  a  new  judgment; 
certainly  a  renewed  judgment,  as  the  statr 
ute  says. 

Wcai^f^r  V.  Bogga,  38  Md.  264;  MiUlikin 
V.  Duvall,  7  Gill.  &  J.  360;  Warfield  v.  Breio- 
<?r,  4  Gill,  269;  Bish  v.  Williar,  59  Md.  382; 
Lamhson  v.  Moffett,  61  Md.  431;  Go.  Litt. 
§  505 ;  Poe,  PI.  &  Pr.  §  685 ;  Walsh  y.  Boase, 
16  Mo.  App.  231;  Lafayette  County  v.  Won- 
derly, 34  C.  C.  A.  362,  92  Fed.  313. 


Meaars.  Alexander  Hardoastle,  Jr.* 
and  Frank  D.  Wynn,  for  appellees: 

Upon  the  death  of  Maria  Coath  there  be- 
came vested  in  William  Goath  an  undivided 
one-third  interest  in  the  leasehold  property, 
levied  on  this  case.  The  interest  so  vested 
is  an  equitable  interest  or  estata 

Neale  v.  Hagthrop,  3  Bland,  Gh.  551; 
Smith  V.  Doe  ew  dem,  Dennis,  33  Md.  449; 
Rock  Hill  College  v.  Jones,  47  Md.  21. 

The  judgment  against  William  Coath, 
which  was  in  full  operation  at  the  time  of 
the  death  of  Maria  Goath,  constituted  a 
valid  lien  against  this  equitieible  interest  or 
estate. 

Bhryoch  v.  Morris,  75  Md.  79,  23  Atl.  68. 

The  lien  of  the  original  judgment  is  not 
extinguished  by  the  judgment  of  fiat,  but  re- 
mains  in  force  for  the  statutory  period  of 
twelve  years. 

The  language  of  the  statutes  is  absolute 
and  unqu^ified  in  continuing  the  lien  of 
the  judgment  for  a  period  of  twelve  years. 

The  appellee  cannot  be  deprived,  by  mere 
implication,  of  a  right  positively  conferred 
upon  it. 

Code  Pub.  Gen.  Laws,  art.  26,  §§  19,  20, 
Acts  1890,  chaps.  114,  314. 

Failure  to  brin^  in  such  terre-tenant  does 
not  affect  the  rignts  of  the  judgment  credi- 
tor to  enforce  an  existing  lien  by  execution 
or  attachment. 

2  Poe,  PI.  &  Pr.  §§  586-588;  Douh  v. 
Barnea,  4  Gill,  9;  Murphy  v.  Cord,  12  Gill 
&  J.  182 ;  Wa/rfield  v.  Brevier,  4  Gill,  265. 

The  office  of  a  scire  facias  to  revive  a  judg- 
ment is  to  reinvest  it  with  all  the  powers, 
attributes,  and  conditions  that  originally 
belonged  to  it,  and  which  have  been  wholly 


So  far  as  Wrioht  v.  Rtt^-ND  Is  an  authority 
for  the  proposition  that  the  Jadgrment  entered 
on  a  scire  facias  extinguishes  the  Hen  of  the 
original  Judgment  as  against  one  not  bound  by 
the  new  Judgment  because  not  made  a  party  to 
the  proceedings  to  revive,  it  seems  to  be  con- 
trary to  the  conclusion  reached  in  other  cases 
)n  which  this  question  has  been  discussed. 

Thus,  la  Stockwell  v.  Walker,  3  Ind.  215,  a 
revival  of  the  judgment  against  the  Judgment 
<lebtor  in  proceedings  Instituted  against  him 
alone  was  held  not  to  extinguish  the  first  Judg- 
ment or  release  the  replevin  bail  upon  that 
judgment,  and  he  still  remains  bound  thereby, 
and  liable  to  proceedings  to  enforce  it. 

If  this  case  can  be  distinguished  from 
Wriottt  v.  Byland  on  the  theory  that  the  Judg- 
ment in  scire  facias  In  Indiana  Is  but  an  award 
of  execution,  while  in  Maryland  it  Is  a  new 
judgment,  there  remain  two  Pennsylvania  cases 
in  which  the  same  result  has  been  reached  de- 
spite the  fact  that  in  that  state  a  Judgment  ob- 
tained upon  scire  facias  is  guod  recuperet. 
Furshl  V.  Overdeer,  3  Watts  &  S.  470,  Is  the  first 
of  these  cases.  Here  a  Judgment  entered  on  a 
scire  facias  issued  to  revive  the  Hen  of  a  Judg- 
ment without  notice  to  the  terre-tenant  was  held 
not  to  extinguish  the  original  Hen  of  the  former 
Judgment  so  as  to  take  away  the  right  of  the 
plaintiff  to  revive  it  against  the  defendant  and 
his  terre-tenant  by  a  new  scire  facias  Issued 
within  five  years  from  the  time  when  the  origi- 
nal judgment  was  entered.  To  make  this  deci- 
sion essentially  in  conflict  with  Wright  v.  Ry- 
ULND  it  would  seem  only  necessary  to  show  that 
in  Pennsylvania  the  existence  of  a  Hen  Is  requi- 
site to  the  right  to  Issue  a  scire  facias  to  re- 
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Vive  such  Hen.  It  is  submitted  that  this  is 
shown  by  Pa.  act  1827  (Pub.  Laws,  120),  the 
statute  in  force  when  this  case  was  decided,  de- 
claring a  Judgment  to  be  a  lien  for  five  years 
from  date  of  entry,  but  no  longer  unless  pro- 
ceedings to  revive  are  sued  out  within  that  pe- 
riod. It  is  significant,  also,  that  the  only  de- 
fense urged  by  the  terre-tenant  to  the  new  scire 
facias  was  that  the  plaintiff  had  lost  his  lien  by 
reviving  the  original  Judgment  without  notice  to 
the  terre-tenant.  The  court  in  overruling  this 
defense,  said  that,  although  a  Judgment  on  the 
scire  facias  issued  to  revive  the  lien  of  a  former 
Judgment  is  for  some  purposes  in  the  nature 
of  a  new  Judgment,  "it  Is  not  considered  as  op- 
erating to  merge  and  extinguish  the  original 
Judgment  to  all  Intents  and  purposes  so  as  to 
take  away  the  rights  of  the  plaintiff.  The  origi- 
nal Judgment  still  has  Its  operation  and  effi- 
cacy. The  lands  bound  by  the  original  Judg- 
ment continue  so  bound,  notwithstanding  a  fur- 
ther Hen  may  be  acquired  by  the  new  Judgment." 
This  case  was  followed  In  Little  v.  Smyser. 
10  Pa.  3S1,  which  differed  from  the  earlier  case 
only  in  the  fact  that  the  Judgment  sought  to  be 
revived  was  Itself  a  revival  Judgment.  This 
difference  the  court  regarded  as  immaterial, 
stating  that,  as  the  original  Judgment  still  sub- 
sists for  the  purposes  of  the  Hen,  notwithstand- 
ing a  further  Hen  may  be  acquired  by  the  new 
Judgment,  the  same  Is  true  of  every  intermediate 
Judgment  of  revival, — ^at  least  for  the  period 
of  five  years  from  the  time  of  Its  rendition. 
The  court  conceded  that  a  Judgment  rendered  In 
a  scire  facias  for  the  plaintiff  may  l>e  n  bar  to 
another  scire  facias  on  the  same  Judgment, 
where  the  successive  Judgments  of  revival  are 
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or   in   part   stispended   bj   lapse  of    time, 
change  of  parties,  and  th.e  like. 

Moore  v.  Oarrettson,  6  Md,  448;  Huston 
V.  Ditto,  20  Md.  328;  Hoffman  v.  Shuff,  80 
Md.  614,  31  Atl.  505. 

A  scire  facia»  to  revive  a  judgment  post 
annuni  et  diem  is  but  a  continuation  of  the 
original  action,  and  the  execution  thereon 
is  an  execution  on  the  former  judgment. 

Irtoin  V.  Nixon,  11  Pa.  425,  51  Am.  Dec. 
559;  Fursht  v.  Overdcer,  3  Watts  &  S.  471; 
Little  V.  Smyscr,  10  Pa.  385. 

On  petition  for  reargument. 

The  theory  that  it  is  not  necessary  to 
notify  terre-tenants  by  scire  facias  before  is- 
suing a  fieri  facias  within  the  statutory 
period  is  borne  out  by  all  the  Maryland  deci- 
sions except  one, 

Arnott  V.  yichoUs,  1  Harr.  &  J.  472,  which 
decision  is  reversed  in  express  terms  by 
M'Eldcrry  v.  Smith,  2  Harr.  &  J.  72;  War- 
field  V.  Brewer,  4  Gill,  208 ;  Murphy  v.  Cord, 
12  Gill  &  J.  182. 

When  the  debtor  alienated  lands  subject 
to  the  lien  of  a  judgment  before  the  right  to 
issue  an  immediate  execution  was  suspended 
a  scire  facias  was  unnecessary  to  affect  the 
terre-tenants. 

Murphy  v.  Cord,  12  Gill  &  J.  182;  Duvall 
V.  Speed,  1  Md.  Ch.  229 ;  Hayden  v.  Stetcart, 
1  I^id.  Oh.  464;  Hodges  v.  Sevier,  4  Md.  Ch. 
384;  Anderson  v.  tydings,  8  Md.  443,  63 
Am.  Dec.  708;  Jarhoe  v.  Hall,  37  Md.  350; 
Manton  v.  Hoyt,  43  Md.  265. 

Tlie  writ  of  scire  facias  and  the  judgment 
of  fiat  are  for  the  purpose  of  continuing  and 
perpetuating  the  judgment,  but  not  with  the 
purpose  of  destroying  the  vested  lien. 

Moore  v.  Garrettson,  6  Md.  448;  Huston 


V.  Ditto,  20  Md.  328;  Hoffman  v.  Shupp,  80 
Md.  614,  31  Atl.  505;  Fursht  v.  Overdeer, 
3  Watts  &  S.  471;  Little  v.  Smyser,  10  Pa. 
385. 

Schmnoker,  J.,  delivered  the  opinion  of 
the  court: 

Ryland  &  Brooks  obtained  judgment  in 
the  Baltimore  city  court  against  George  W\ 
Grafflin  and  William  Coath  for  $457.16  on 
June  29,  1887.  The  judgment  was  entered 
to  the  use  of  the  Ryland  &  Brooks  Lumber 
Company,  which  caused  a  scire  facias  to  be 
issu^  thereon,  in  which  a  judgment  of  fiat 
was  entered  on  May  8,  1899.  The  only  de- 
fendants to  the  scire  facias  were  the  origin- 
al judgment  debtors,  no  notice  having  been 
taken  of  their  grantees  or  alienees.  In  Au- 
gust, 1892,  Maria  Coath,  the  mother  of  the 
defendant  William  Coath,  died  intestate,  be- 
ing the  owner  of  a  sub-ground-rent  of  $180 
per  annum,  issuing  out  of  a  lot  of  ground  in 
Baltimore  city.  She  left  three  children,  in- 
cluding William,  each  of  whom  was  entitled 
to  an  undivided  one  third  of  her  estate.  He 
assigned  his  interest  in  the  estate  shortly 
before  the  distribution  thereof  to  his  sister 
Sarah  E.  Wright,  by  a  deed  duly  executed  and 
acknowledged,  which  was  lodged  in  the  office 
of  the  register  of  wills  of  Baltimore  city,  but 
was  not  recorded  in  the  land  records.  The 
assignment  recited  a  consideration  of  $1,- 
000,  and  its  bona  fides  is  not  assailed  in  the 
record.  By  the  final  administration  ac- 
count of  the  estate  two  thirds  of  the  net 
residue,  including  the  subrent  of  $180,  was 
distributed  to  Sarah  E.  Wright,  and  a  con- 
veyance thereof  was  made  to  her  by  the  ad- 
ministrator under  the  order  of  the  orphans' 


between  the  same  parties  or  their  privies,  oper- 
ating in  extension  of  the  lien,  but  said  that 
where  the  land  was  aliened  before  the  last  Judg- 
ment, and  the  object  of  the  scire  facias  was,  as 
In  Farsht  v.  Overdeer,  3  Watts  &  S.  470,  supra, 
to  continue  the  Hen  of  the  original  judgment 
which  still  subsisted  against  the  land  In  the 
hands  of  the  vendees  of  the  original  defendants, 
It  was  absolutely  necessary  to  sue  on  the  first 
Judgment  for  the  reason  that  "the  second  was 
rendered  after  the  alienation  against  the  alienor 
alone,  and  consequently  the  alienee  could  not 
for  any  purpose  be  deemed  a  party  to  it.  It 
was  therefore  regarded  as  rea  inter  alios  acta  so 
far  as  the  quality  of  lien  was  concerned.  As 
against  the  defendant  in  It,  It  was  personally 
binding,  and  would  subject  him  to  execution,  or 
might  be  levied  on  any  estate  he  had.  A  con- 
sequence was  that,  as  against  him  alone,  any 
subsequent  process  must  be  founded  upon  it. 
But  for  every  purpose  of  lien  against  the  land 
originally  bound,  It  was  utterly  naught.  In 
seeking  the  extension  of  that  Hen,  the  plaintiff 
was,  therefore,  necessarily  driven  to  overleap 
the  second  Judgment,  as  unconnected  with  the 
great  object  of  the  new  process.  ...  In 
determining  whether  a  party  can  have  recourse 
to  an  Intermediate  judgment,  we  are  to  consider 
whether  the  last  carries  with  It  all  the  Incidents 
and  qualities  attendant  upon  the  first  or  Inter- 
mediate ones  as  against  all  the  parties  to  whom 
the  plaintiff  may  legaUy  look  as  liable  to  be  af- 
fected by  it  In  i)erson  or  estate.  If  not  and  the 
lien  of  any  of  the  precedent  Judgments  still  ex- 
ists, the  plainest  principles  of  Justice  require 
the  plaint lir  should  be  at  liberty  to  proceed  upon 
it.     Were  this  denied  him  a  perfectly  valid  en- 


cumbrance would  be  liable  to  defeat  by  the  mis- 
take of  suing  out  scire  facias  within  the  five 
years  against  the  defendant  alone  in  ignorance 
of  his  conveyance  to  another,  or  through  the 
accident  of  not  including  some  of  several  alien- 
ees ;  a  thing  of  easy  occurrence  In  a  country 
where  lands  pass  so  rapidly  from  hand  to  hand.'* 
And  this  rule  seems  to  be  recognized  In  Lyon 
V.  Cleveland,  170  Pa.  611,  80  L.  R.  A.  400,  33 
Atl.  143,  In  which  the  court  said  that  a  Judg- 
ment creditor  who  revives  his  Judgment  with- 
out legal  notice  to  a  purchaser  from  the  Judg- 
ment debtor  who  has  recorded  his  deed  or  en- 
tered Into  the  actual  possession  of  the  land  will 
lose  his  Hen  as  to  the  lands  so  acquired  by  the 
terre-tenant  at  the  end  of  five  years  from  the 
time  when  the  notice  of  the  terre-tenant's  title 
can  be  brought  home  to  him.  Although  this 
language  of  the  supreme  court  was  criticised  In 
Suter  V.  FIndley,  5  Pa.  Super.  Ct.  163,  on  the 
ground  that  It  nullified  the  provisions  of  Pa. 
act  June  1,  18S7  (Pub.  Laws,  289),  that  no  pro- 
ceedings shall  be  available  to  continue  the  Hen 
of  a  judgment  "against  a  terre-tenant  whose 
deed  for  the  land  bound  by  the  said  Judgment 
has  been  recorded,  except  by  agreement  In  writ- 
ing signed  by  said  terre-tenant  and  entered  on 
the  proper  lien  docket,  or  the  terre-tenant  or 
terre-tenants  be  named  as  such  In  the  original 
scire  facias,"  the  later  case  also  recognizes  that, 
though  under  this  statute  a  terre-tenant  whose 
deed  is  on  record  at  the  time  of  an  attempted  re- 
vival Is  not  affected  thereby  unless  he  is  named 
as  a  party  to  the  scire  facias  or  signs  an  ami- 
cable scire  facias,  he  remains  bound  by  the  Jud|r- 
ment  sought  to  be  revived  for  five  years  from  Its 
rendition.  W.  W.  N. 
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court,  and  ahe  entered  into  possession  of  it. 
That  conveyance  was  duly  recorded  in  the 
land  records  on  August  16,  1894,  nearly  four 
years  before  the  issuing  of  the  scire  facias 
on  the  judgment  against  Grafflin  &  Coath. 
On  June  23,  1899,  the  Ryland  &  Brooks 
Lumber  Company,  after  thejudgment  of  fiat 
had  been  entered,  issued  an  attachment  re- 
citing both  the  original  judgment  and  the 
fiat.  On  the  next  day,  June  24th,  the  at- 
tachment was  levied  as  per  schedule  upon 
the  interest  of  William  Coath,  in  the  sub- 
rent  of  $180,  and  on  July  8,  1899,  it  was  laid 
in  the  hands  of  Sarah  E.  Wright.  She  ap- 
peared to  the  attachment,  and  pleaded  prop- 
erty in  herself  to  the  interest  in  the  subrent 
which  had  been  levied  on,  and  also  moved  to 
quash  the  attachment  on  the  same  ground, 
and  for  the  further  reason  that  she  had  not 
been  made  a  party  to  the  scire  facias  by 
which  the  judgment  had  been  revived  before 
the  attachment  was  issued.  The  motion  to 
quash  and  the  issue  on  the  attachment  were 
tried  at  the  same  time  before  the  court  with- 
out a  jury,  and  the  court  overruled  the  mo- 
tion to  quash,  and  rendered  a  verdict  and 
entered  judgment  for  the  plaintiff  for  the 
property  attached,  and  the  garnishee  ap- 
pealed. 

At  the  trial  of  the  case  the  court  granted 
the  prayer  of  the  plaintiff,  which  briefly  re- 
cited the  facts  already  stated  in  this  opin- 
ion, and  asserted  the  plaintiff's  right  to  a 
verdict  thereon,  and  it  rejected  the  three 
prayers  of  the  garnishee,  which  asserted  that 
there  was  no  evidence  legally  sufficient  to  en- 
title the  plaintiff  to  a  verdict,  or  to  entitle 
it  to  a  condemnation  of  the  property  levied 
on,  or  to  show  that  the  defendant  had  any 
interest  therein  either  when  the  judgment 
was  rendered,  or  when  the  attachment  was 
issued,  or  at  any  time  since.  There  are  two 
bills  of  exceptions, — one  on  the  court's  ac- 
tion on  the  prayers,  and  the  other  to  the  re- 
fusal of  the  motion  to  quash. 

The  original  judgment  against  Grafflin  & 
Coath  was  a  lien  on  Coath *s  one- third  inter- 
est in  the  ground  rent  of  which  his  mother 
died  intestate.  That  lien  was  not  devested 
by  the  sale  and  conveyance  of  his  share  of 
the  estate  to  his  sister,  and  the  plaintiff 
might  have  seized  it  under  a  fi.  fa.  on  the 
original  judgment  at  any  time  before  the  is- 
sue of  the  scire  facias.  But,  after  the  judg- 
ment of  fiat  in  the  scire  facias,  he  could  not 
have  execution  upon  his  original  judgment. 
This  court  has  repeatedly  held  that  the  fiat 
"is  con<5idered  a  new  judgment"  {Mallikin 
V.  Duvall,  7  Gill  &  J.  355;  Weaver  v.  BogtjSy 
38  Md.  2fi4)  ;  and  that  it  is  "the  effective 
judgment,"  and  must  be  "accurately  re- 
cited in  the  process  of  executions"  {Hall  v. 
Clagett,  63  Md.  61).  In  Lamhson  v.  Mof- 
fcif,  61  Md.  431,  this  court  cites  with  ap- 
proval Roberta  v.  Piaing^  Rolle,  Abr.  900, 
where  it  was  held  that  the  plaintiff,  who 
sued  out  a  scire  facias  within  a  year  and  a 
day  after  judgment,  could  not  have  execu- 
tion until  he  had  a  new  judgment  in  the 
scire  facias,  and  say  that  it  is  authority,  if 
any  were  needed,  for  the  proposition  that, 
where  a  party  unnecessarily  sues  out  a  scire 
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facias  when  he  is  entitled  to  and  can  have 
an  immediate  execution,  he  thereby  subjects 
himself  to  the  inconvenience  and  delay  of 
having  the  execution  withheld  until  he  ob- 
tains a  judgment  of  fiat  under  the  sci.  fa. 
The  remaining  question  to  be  determined 
is  whether  the  lien  of  the  original  judgment 
upon  the  subrent  was  revived  by  the  scire 
facias  to  which  Mrs.  Wright,  the  vendee  of 
Coath 's   interest  therein,   was   not  made   a 
party   as    terre-tenant.     The   question    who 
are  necessary  defendants  to  a  scire  facias 
has   been  frequently  before  this  court.     In 
Arnott  V.  Nicholls,  1  Harr.  &  J.  472.  which 
was   decided   at  a  time  when   the   law   re- 
quired a  judgment  to  be  reviewed  by  a  scire 
facias  after  a  year  and  a  day  from  its  date 
before  a  fi.  fa.  could  issue  upon  it,  the  court 
held  that  if  a  defendant  sells  and  conveys 
his  lands  bona  fide  for  a  valuable  considera- 
tion  after   the  judgment,   even  within  the 
year  and  day,  no  execution  can  issue  against 
the  lands  of  the  vendee  until  a  scire  facias 
has  been  sued  out  on  the  judgment,  and  no- 
tice given  to  him  as  terre-tenant.    That  case 
has  been  erroneously  referred  to  as  having 
been   overruled   by   M*Elderry  v.    Smith,  i 
Harr.  &  J.  72;  but  an  inspection  of  the  lat- 
ter case  shows  that  it  did  not  overrule  the 
former  one  at  all,  but  simply  decided  that, 
where  the  defendai^Jb  aliened  his  land  dur- 
ing the  pendency  of  ti.  scire  facias  the  plain- 
tiff, after  a  fiat  on  the'^cire  facias,  might  is- 
sue a  fi.  fa.  and  levy  on  \the  land  so  aliened, 
without  proceeding  against  the  parties  who 
became  vendees  pendente  v  it e.     In   Mwrphi^ 
V.  Cord,  12  Gill  &  J.  182,  a  ll  fa.  levied  upon 
lands  which  had  been  mortgage  ^7  ^^  ^^ 
fendant  within   a  year  and  "4ay   after   the 
judgment    was    upheld     in    mn    ejectment 
brought  by  the  mortgagee  agailbst  the  pur- 
chaser of  the  land  under  the  fi.Xfa.  but  no 
opinion  was  filed  in  the  case,  and  Vt  docs  not 
appear  upon  what  grounds  or  authority  the 
court    relied    in    making    the    decision.     In 
Weurfield  v.  Breic^r,  4  Gill,  268,  the  cburt  ex- 
pressed the  opinion  that  a  fi.  fa.  issueV  with- 
in a  year  and  day  after  the  entry  \f  the 
judgment  might  be  levied  on  lands  conV^y®^ 
by  the  defendant  after  the  judgment  wiahout 
first  issuing  a  scire  facias  against  the  Ven- 
dee; but  the  court  relied,  in  so  holding,  uVon 
the   erroneous   assumption    that   Arnotty^* 
Nicholls,  1  Harr.  &  J.  472,  had  boon  ovt) 
ruled  by  M'Elderry  v.  Smith,  2  Harr.  & 
72.     It  appears,   however,   from   the   recorl 
in  Warfield  v.  Brewer,  that  the  expression 
by  the  court  of  the  opinion  just  montioncvLj 
was  merely  an  ohiicr  dictum,  as  it  did  noi 
appear  in  that  case  whether  the  alienation] 
of  the  lands  of  the  defendant  had  been  made! 
before  or  after  the  sci.  fa.  was  issued,  and 
for  that  reason,  among  others,  the  judsnnent 
in  favor  of  the  terrc-t-enant  was   aflirraed. 
It  has  been  uniformly  held  that,  when  the 
sci.  fa.  was  not  issued  until  after  the  year 
and  day,  which  period  was  extended  by  act 
1823,    chap.    194,    to    three    years,    duringj- 
which  execution  might  issue  without  resort 
to  scire  facias,  it  was  necessary  to  make  the 
alienees  after  judgment  parties  to  the  writ 
if  it  was  desired  to  affect  the  lands  conveyed 
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to  them.  In  Warficld  v.  Brewer,  4  Gill, 
268,  the  court  says:  "We  know,  however, 
of  no  decision  of  our  courts  that,  when  the 
judgment  is  to  be  revived,  it  is  not  necessary 
to  make  the  terre-tenant  a  party  in  order 
to  proceed  against  his  land,  or  that  he  is 
bound  by  any  sci.  fa,  issued  after  the  aliena- 
tion, and  to  which  he  was  not  a  party."  In 
Polk  V.  Pendleton,  31  Md.  123,  the  court,  in 
speakinpr  of  the  necessity  of  including  the 
terre-tenants  in  the  sci.  fa.,  says:  "They 
are  in  as  of  the  estate  of  the  judgment  debt- 
or, and,  before  the  judgment  can  be  revived 
and  enforced  by  execution  against  the  land 
so  as  to  devest  their  title,  it  is  necessary  to 
warn  them  by  the  scire  facias,  so  that  they 
may  have  an  opportunity  of  making  their  de- 
fense and  of  claiming  contribution  from  oth- 
ers holding  lands  of  the  judgment  debtor 
bound  by  the  judgment,"  See,  to  same  ef- 
fect, Walsh  V.  Boyle,  30  Md.  270.  Since 
act  1884,  chap.  178,  authorized  an  execution 
to  be  issued  upon  a  judgment  at  any  time 
within  twelve  years  from  its  date,  this 
court  has  not  passed  upon  the  necessity  of 
making  the  terre-tenants  parties  to  a  scire 
facias  issued  within  that  time,  but  both  the 
practice  hitherto  pursued  in  issuing  the 
writ  and  the  principles  of  pleading  seem  to 
require  that  they  should  be  made  parties. 
So  far  as  they  are  concerned,  the  proceeding 
is  a  new  one,  and  it  may  result  in  giving 
vitality  for  a  lon^^time  to  a  burden  on  their 
lands  which  is  about  to  expire.  Scire  fa- 
cias, although  a  judicial  process,  "so  far 
partakes  of  the  nature  of  an  action  that 
the  defendant  may  appear  and  plead  to  it 
in  the  same  manner  as  to  an  action  founded 
upon  an  original  Avrit,  and  the  judgment 
thereon  is  considered  a  new  judgment." 
Wfavrr  v.  BofjgSy  38  Md.  204.  It  has  been 
held  in  several  cases  that  the  writ  is  in  the 
nature  of  a  declaration,  and  that  it  must 
"contain  upon  its  face  such  a  statement  of 
facts  as  to  justifj'  the  process  in  respect  to 
the  form  in  which  it  issues  and  the  persons 
who  are  made  parties  to  it."  Neshit  v. 
Afam-o,  11  Gill  &  J.  265;  McKnexo  v.  Duvall, 
45  Md.  509.  In  view  of  the  decisions  to 
which  we  have  referred,  it  would  be  incon- 
sistent to  hold  that  the  owner  of  the  land 
thus  put  in  jeopardy  should  have  no  notice 
of  the  proceeding  which  he  is  entitled  to  de- 
fend, and  which,  if  undefended,  might  prove 
destructive  of  his  title  to  his  lands.  The 
law  in  its  present  status  is  very  liberal  to- 
wards the  plaintiff,  who  may  issue  execu- 
tion on  his  judgment  at  any  time  during  the 
twelve  years  for  which  it  is  a  lien,  and  levy 
upon  the  lands  of  the  terre-tenant  without 
previous  notice  to  that  person.  It  imposes 
no  hardship  upon  him  to  require  that,  when 
he  seeks  to  revive  and  extend  the  lien  of  the 
judgment  for  another  twelve  years,  the  par- 
ties owning  the  land  and  to  be  affected  by 
the  revived  lien  should  have  notice  and  an 
opportunity  to  be  heard  in  their  own  be- 
half before  the  fiat  goes  against  them. 

We  think  that  the  appellant,  Sarah  E. 
Wright,  was  entitled  to  notice  of  the  scire 
facias  as  terre-tenant,  and  should  have  been 
made  a  defendant  to  it.  The  assignment  to 
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her  of  the  equitable  interest  of  her  brother 
in  their  mother's  estate,  followed,  as  it  was, 
by  the  distribution  of  it  to  her  in  the  admin- 
istration  account,  and  the  subsequent  con- 
veyance of  the  legal  title  to  her  by  the  ad- 
ministrator in  pursuance  of  the  order  of  tho 
orphans*  court,  and  her  entry  into  possession 
thereunder,  constituted  her  an  alienee  and 
terre-tenant  of  his  interest  in  the  rent.  The 
omission  to  make  her  a  party  to  the  scire 
facias  resulted  in  a  failure  to  revive  the  lien 
of  the  judgment  against  the  interest  which 
she  derived  from  her  brother  in  the  ground 
rent.  The  second  and  third  prayers  of  the 
appellant  presented  this  issue,  and  they 
should  have  been  granted  by  the  court  below. 
Judgment  reversed,  with  costs. 

Jones,  J.,  dissenting  (Filed  August  14, 
1901):  . 

For  the  reasons  which  are  given  in  the 
following  expression  of  my  views,  I  have 
felt  constrained  to  dissent,  though  with 
great  respect,  from  the  conclusions  of  the 
court  in  this  case.  Though  the  facts  of  the 
case  appear  in  the  opinion  of  the  court,  it 
will  conduce,  perhaps,  to  a  better  under- 
standing of  the  views  I  shall  here  submit, 
to  accompany  them  with  a  particular  state- 
ment of  the  facts: 

On  the  29th  of  June,  1887,  Samuel  P.  Ry- 
land  and  Chauncey  Brooks,  partners,  ob- 
tained in  the  Baltimore  city  court  a  judg- 
ment for  $457.16,  with  interest  and  costs, 
against  George  W.  Grafflin,  Jr.,  and  William 
Coath,  partners  trading  as  Grafflin  &  Co., 
which  was  on  the  28th  of  April,  1899,  entered 
to  use  of  the  Ryland  &  Brooks  Lumber  Com- 
pany, a  body  corporate.  On  the  28th  of 
April,  1899,  a  writ  of  scire  facias  to  revive 
this  judgment  was  issued,  and  was  returned 
as  "made  known  to  George  W.  Grafflin  and 
William  Coath,  copartners  trading  as  Graf- 
flin &  Co.,  by  service"  on  each  of  the  part- 
ners in  the  regular  form.  On  the  8th  of 
May,  1899,  judgment  of  fiat  was  entered  in 
the  scire  facias  proceeding.  On  the  23d  of 
June  following,  the  plaintiffs  sued  out  an  at- 
tachment upon  which  there  was  the  follow- 
ing return:  "Entry  made  and  attached 
and  appraised  as  per  schedule,  on  the  24th 
day  of  June,  1899.  Notice  of  this  attach- 
ment given  to  Charles  F.  Evans  and  John 
B.  Speiice,  trading  as  Evans  &  Spence,  occu- 
pants in  possession  of  the  property  attached 
described  in  schedule;  also  notice  of  this 
attachment  given  to  Sarah  E.  Wright  and 
Ella  C.  Dunlap  on  the  8th  day  of  July,  1899; 
also  laid  in  the  hands  of  Sarah  E.  W^right  on 
the  8th  day  of  July,  1899,  at  1:50  o'clock 
p.  >r.,  in  presence  of  Bernard  Schminke,  and 
jrarnishce  summoned."  The  property  em- 
braced in  the  schedule  accompanying  the 
return  was  all  the  right,  title,  interest,  es- 
tate, etc.,  of  William  Coath  in  and  to  a  lot 
of  ground,  with  the  improvements  thereon, 
and  particularly  the  annual  subrent  issuing 
thereout  of  $180,  which  was  described  as 
situated  on  Lombard  street,  in  the  city  of 
Baltimore,  and  as  "being  the  same  property 
subleased  by  Maria  Coath  to  Moses  Moses 
by  sublease  bearing  date  the  31st  day  of 
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January,  18C8/'  etc.     Sarah  E.  Wright,  who 
was  returned  aa  garnishee,  appeared  to  the 
attachment,  and  pleaded   (1)   that  the  land 
and  tenements  mentioned  in  the  schedule  an- 
nexed to  the  sheriff's  return  at  the  time  of 
entering  up  the  judgment  upon  which  the 
attachment  was  issued,  and  at  the  time  of 
laying  the  said  attachment,   were,  and  al- 
ways  since   have  been,   and   still   are,   her 
property;    (2)   that  they  did  not  at  any  of 
the  times  mentioned  belong  to  the  defend- 
ants nor  to  either  of  them ;  and  ( 3 )  the  de- 
fendants did  not  at  any  of  said  times,  nor 
did  eitlier  of  them,  have  any  right,  title,  or 
interest  in  or  to  said  lands  and  tenements. 
The  plaintiffs  traversed  the  pleas,  and  upon 
issues  joined  the  case  was  submitted  to  the 
court  for  trial.     Upon  the  trial  the  evidence 
showed  that  one  Maria  Ck)ath,  in  the  month 
of  August,  1802,  died  intestate,  possessed  of 
the  annual  sub-ground-rent  of  $180  issuing 
out  of  the  lot  of  ground  described  in  the 
schedule  returned  by  the   sheriff  with  the 
writ  of  attachment  sued  out  in  this  case; 
that  William  Coath,  one  of  the  defendants 
in  this  case,  Sarah  E.  Wright,  the  garnishee, 
and  one  Ella  C.  Dunlap  were  the  next  of 
kin  of  the  said  deceased,  and  entitled,  as 
distributees,  to  her  estate;  that  on  the  30th 
day  of  January,  1894,  William  Coath  exe- 
cuted, in  consideration  of  $1,000,  to  Sarah  E. 
Wright,   an   assignment  of   all   his   "right, 
title,  interest,  and  distributive  share  in  and 
to  all  the  personal  estate  of"  his  mother, 
Maria    Coath.    which    assignment   was    ac- 
knowledged before   a  justice  of  the   peace, 
and  recorded  in  the  office  of  the  register  of 
wills  of  Baltimore  city;  that  William  Coath, 
as    administrator   of    the   estate    of   Maria 
Coath,  in  making  distribution  thereof,  dis- 
tributed to  "Sarah  E.  Wright,  a  daughter  of 
the  intestate  and  assignee  of  the  distributive 
share"  of  himself,  "a  son  of  said  deceased, 
under  deed  dated  January  30,  1894,  left  to 
\ie  recorded  in  the  office  of  the  register  of 
wills,  two  undivided  one-third  interests  in 
the  annual  subrent  of  $180,"  etc.,  and  to 
Ella  C.  Dunlap  "one  undivided  one-third  in- 
terest" in  the  said  subrent;  and  that  there- 
after, in  pursuance  of  an  order  of  the  or- 
phans* court,  the  said  administrator  execut- 
ed, on  the  23d  day  of  April,  1894,  to  the  said 
Sarah  E.  Wright  and  the  said  Ella  C.  Dun- 
lap, a  deed  of  the  said  annual  subrent,  giv- 
ing to  the  former  two,  and  to  the  latter  one, 
undivided  interest  in  the  same.     This  deed 
was  duly  recorded  among  the  land  records  of 
Baltimore  city,  and  by  virtue  of  this  deed, 
and  of  the  before  mentioned  assignment,  the 
said  Sarah  E.  Wright  and  Ella  C.  Dunlap 
entered  into  possession  of  their  respective 
interests  in  and  to  said  subrent     Upon  this 
evidence,  under  the  pleadings,  the  plaintiffs 
offered  a  prayer  which  the  court  granted; 
and  the  garnishee  offered  three  prayers,  to 
the  effect  that  there  was  no  evidence  legally 
sufficient  to  sustain  a  verdict  for  the  plain- 
tiffs, or  to  entitle  plaintiffs  to  a  judgment 
of  condemnation  of  the  lands  and  tenements 
mentioned,  etc.,  or  to  show  that  the  defend- 
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ants  or  either  had  any  right,  title,  or  inter- 
est in  or  to  said  lands  and  tenements  at  the 
time   of    entering   up   the   judgment   upon 
which  the  attachment  was  issueci,  or  at  the 
laying  of  the  attachment,  or  at  any  time 
since.     These    prayers    the    court    rejected. 
The  action  of  the  court  upon  the  prayers  is 
the  subject  of  the  first  exception  contained 
in  the  record.     The  garnishee  then  made  a 
motion  to  quash  the  attachment  upon  the 
grouiids  set  up  as  a  defense  in  her  pleas,  and 
upon  the  additional  ground  that  the  origin- 
al judgment  upon  which  the  attachment  was 
issued  was  extended  June  29,  1887,  and  scire 
facias  proceedings  to  renew  the  same  were 
instituted  by  plaintiffs  on  April   28,   1899, 
and  judgment  of  fiat  was  entered  thereon 
on   May   8,   1899,   and   that   the   defendant 
William  Coath  had  prior  to  these  proceed- 
ings in  scire  facias,  by  a  good  and  valid  deed, 
"assigned,    conveyed,    and    granted    to    the 
garnishee    the    lands    and    tenements    men- 
tioned in  the  schedule  annexed  to  the  sher- 
iff's return,  and  at  the  time  of  the  institu- 
tion of  said  proceedings  in  scire  facias  the 
garnishee  was  an  alienee  or  terre-tenant  of 
said    lands    and    tenements,    deriving    title 
from   said  Coath,  and  that  said  garnishee 
was   not  made  a  party  defendant  in   said 
scire  facias  proceedings,  and  was  not  served 
with  the  writ  of  scire  facias,  nor  were  the 
lands  and  tenements  mentioned  in  said  sched- 
ule annexed  to  the  sheriff's  return  in  this 
att-achment   case  described   in   the   sheriff's 
return  in  said  scire  facias  proceedings,  and 
the   defendant   Grafflin   has   not   now,    and 
never  at  any  time  had,  any  right,  title,  in- 
terest, or  estate  in  and  to  said  lands  and 
tenements.     The  motion  to  quash  was  sub- 
mitted by  counsel  to  the  court  upon  the  evi- 
dence that  had  already  been  given  in  the 
case,  and  was  overruled  by  the  court.     This 
action  of  the  court  was  made  ground  for  the 
second  exception  by  the  garnishee,  as  dis- 
closed by  the  record.     After  the  overruling 
of  the  motion  to  quash,  a  verdict  was  en- 
tered by  the  court  for  the  plaintiffs,  fol- 
lowed by  "judgment  of  condemnation  of  the 
property   attached   as   per   schedule,"   from 
which  the  appeal  here  was  taken.     The  at- 
tachment issued  in  this  case  recited  the  orig- 
inal judgment  against  the  defendants  there- 
in, and  also  the  scire  facias  proceedings  and 
the   judgment   of   fiat  thereon,    which    was 
proper  [Hall  v.   Clagett,  63   Md.  57),  and 
showed  upon  its  face  that  the  garnishee  had 
not  been  brought  in  under  the  scire  facias 
and  made  a  party  to  that  proceeding. 

The  real  question  in  the  case,  though  there 
is  some  confusion  in  the  record  in  present- 
ing it,  is  whether  this  omission  to  so  bring 
in  the  garnishee  under  the  scire  facias  pro- 
ceedings as  terre-tenant  is  fatal  to  the  at- 
tachment as  levied  against  the  property  de- 
scribed in  the  sheriff's  schedule,  which  is 
now  possessed  by  the  garnishee  under  the 
circumstances  detailed  in  the  proof.  At  the 
death  of  his  mother,  Maria  Coath,  in  1892, 
William  Coath  became  entitled  to  an  equit- 
able interest  in  the  property  levied  upon  un- 
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der  the  atlAchment  in  this  case  to  the  ex- 
tent of  one  undivided  third-part  thereof  as 
one  of  her  distributees;   and  this  interest 
immediately  became  subject  to  the  lien  of 
the  original  judgment  rendered  against  him 
and  his  partner  on  June  29,  1887   (2  Code, 
art.  83,  §  1;  1  Ck)de,  art.  26,  §  19),  and,  sub- 
ject to  the  payment  of  the  debts  of  the  de- 
ceased and  to  abide  the  due  administration 
of  her  estate,  was  liable  to  immediate  execu- 
tion   thereunder,    as    the   law    then    stood. 
Formerly  execution  could  not  have  been  had, 
where  the  judgment  had  been  staiixling  for 
a  year  and  a  day,  unless  the  same  was  first 
revived   by   scire   facias   proceedings.    This 
was  first  changed  by  the  act  of  1823,  chap. 
194,  which  extended  the  time,  within  which 
execution  might  issue  without  a  resort  to 
scire  facias  to  revive  the  judgment  to  be 
executed,  to  three  years.     When  the  judg- 
ment here  in  question  was  rendered,  the  act 
of  1884,  chap.  178,  which  had  repealed  and 
enlarged  the  provisions  of  the  act  of  1874, 
chap.  320,  had  provided  that  an  execution 
might  isue  at  any  time  within  twelve  years 
from  the  date  of  a  judgment.     This  act  has 
been  followed  by  the  acts  of  1888,  chap.  421, 
and  of  1890,  chap.  114,  which  are  practically 
identical   with   it  as  respects  the  question 
which  has  been  stated  as  the  one  involve<l 
in   this  case.     Under  the  law  as   it  stood 
prior  to  the  act  of  1823,  it  was  at  one  time 
held  by  the  general  court  that  no  execution 
could  be  levied  on  land  which  the  judgment 
debtor   had   aliened,   after   judgment,   bona 
fide,  and   for  a  valuable  consideration,  al- 
though when  so  aliened  a  year  and  a  day 
had  not  expired,  and  the  judgment  was  still 
alive,  unless  a  scire  facias  had  been  sued 
out,  and  fiat  had  against  the  alienee  {Arnott 
V.   yicholls,   1   Harr.   &  J.   471);    but  this 
case  was  subsequently  overruled  in  the  case 
of  M'Elden-y  v.  Smith,  2  Harr.  &  J.  72,  as 
interpreted  in  the  case  of  Warficld  v.  Brew- 
er, 4  Gill,  265,  where  it  is  said  that  the  law 
was  then  settled  "that  if  the  fl.  fa.  be  is- 
sued within  a  year  and  a  day   (now  three 
years)   after  the  rendition  of  the  judgment 
it  may  be  levied  as  well  on  land  conveyed 
by  the  defendant  after  the  judgment  as  on 
lands  belonging  to  him  at  the  time  of  levy- 
ing the  fi.  fa."    In  the  case  of  M'Elderry  v. 
Synith,    the    alienation    was   made   pending 
scire  facias  proceedings  to  revive  the  judg- 
ment, and  execution  was  levijed  by  the  plain- 
tiffs upon  the  land  aliened,  under  the  judg- 
ment of  fiat  upon  said  proceedings,  without 
having  proceeded  by  scire  facias  against  the 
alienees.     This  the  general  court  held  to  be 
irregular,  but  this  decision  was  reversed  by 
the  court  of  appeals.     In  the  subsequent  case 
of  Murphy  v.  Cord,  12  Gill  &  J.  182,  a  judg- 
ment was  obtained  against  a  certain  John 
Dallam,  who,  within  a  year  and  a  day  after 
the  rendition  of  the  judgment  (on  the  6th  of 
February,  1822),  executed  a  mortgage  of  the 
lands  which  were  subject  to  the  lien  of  the 
judgment.    The  plaintiffs  in  the  judgment, 
not  having   issued   execution  on  the   same 
within  a  year  and  a  day,  instituted  a  scire 
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facias  proceeding,  and  obtained  a  fiat  there- 
on, but  did  not  make  the  mortgagee  a  party 
to   this   proceeding.     On   this   judgment  of 
fiat  execution  was  issued,  under  which  the 
mortgaged  premises  were  levied  upon  and 
sold,  "and  it  was  held  by  the  county  court, 
and  affirmed  on  appeal,  that  the  mortgagee 
could  not  maintain  ejectment  against  the 
purchaser.     In  affirmance  of  rulings  in  this 
case,  see  Douh  v.  Barnes,  4  Gill,  1   (p.  11). 
ITie  facts  in  reference  to  which  these  sever- 
al rulings  were  made  show  them  to  have 
been  that  where  a  judgment  debtor  aliened 
lands,  subject  to  the  lien  of  the  judgment, 
while  the  judgment  was  still  alive,  a  fieri 
facias  issued  upon  the  judgment,  subsecjuent 
to  such  alienation,  and  before  it  became  dor- 
mant, could  be  levied  upon  such  lands  with- 
out first  suing  out  a  scire  facias  against  the 
alienee;  and  that  where  a  scire  facias  had 
been  sued  out  against  the  original  defendant 
in  a  judgment,  while  the  judgment  was  yet 
alive,  to  have  it  revived,  and  pending  the 
proceeding  on  the  scire  facias,  but  after  the 
time  had  elapsed  when,  in.  the  absence  of 
proceedings  to  revive,  the  judgment  would 
have  become  dormant,  lands  subject  to  the 
lien  were  aliened,  a  fieri  facias,  under  the 
judgment  of  fiat,  could  be  levied  upon  such 
lands    without    first    proceeding    by    scire 
facias    against    the    alienee;    lastly,    that 
where      lands      subject      to      a      judgment 
were     aliened     when     tlie     judgment     was 
still     alive,     if     subsequently    it    was    re- 
vived  by  scire  facias  a^inst  the  original 
defendant,  to  which  the  alienee  was  not  a 
party,  e-xecution  could  be  had  against  the 
lands  so  aliened  under  the  judgment  of  fiat. 
The  effect  of  these  rulings  was  to  require 
that   in   the   conditions   named,  all    parties 
should,   at  their  peril,   take  notice  of   the 
rights  of  the  judgment  creditor.     This  was 
entirely  consistent  with  the  reason  given  for 
requiring  scire  facias  to  revive  judgments 
remaining  unexecuted,  first  for  a  year  and  a 
day,  and  then   (under  the  act  of  1823)   for 
three  years,  before  execution  could  be  had  of 
them.     This    reason   was    that   after    such 
lapse  of  time  the  judgment  was  presumed  to 
be  satisfied  or  released.     Foster,  Scire  Fa- 
cias,  *3;    3    Bacon,   Abr.    724;    Johnson   v. 
Lemmon,  37  Md.  336-343.     In  Warfield  v. 
Brewer,  4t  Gill,  265,  the  court  said:     "When 
the  plaintiff  himself  has  suffered  his  judg- 
ment to  die^  and  a  sci.  fa.  is  necessary  in 
order  to  reanimate  it,  the  law  presumes  it, 
until  revived,  to  be  satisfied,  and  the  pur- 
chaser has  some  right  to  presume  it  also, 
and  may  have  purchased  it  [the  property] 
under  that  belief."    On  the  other  hand,  it 
may  reasonably  be  presumed  that  an  alienee 
of  property,  who  has  taken  it  with  the  no- 
tice that  the  records  give  him  of  an  existing 
judgment   encumbering   it   as   a    lien,    and 
which    can,    at   any    moment,   be    executed 
agains't  it,  has  so  taken  it,  as  regards  price 
paid  and  precautions   for  protection,   with 
reference  to  the  existence  of  the  judgment, 
just  as  he  would  take  it  with  reference  to 
any  other  existing  lien  or  encumbrance  of 
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which  the  law  would  require  him  to  take 
notice.  Now,  under  our  statutes,  which 
have  been  referred  to,  the  law  as  it  now 
stands,  and  as  it  stood  at  the  date  of  the 
original  judgment  in  the  case,  neither  raises 
nor  suggests  any  presumption  of  satisfac- 
tion or  release  of  a  judgment  during  the 
period  of  twelve  years  that  it  remains  a  lien 
on  the  real  and  leasehold  property  of  the 
judgment  debtor.  During  that  period  it  is 
unnecessary  to  have  scire  facias  proceedings 
to  revive  the  judgment  for  the  purpose  of 
executing  the  same,  for  the  statute  now  pro- 
vides, and  did  so  provide  at  the  date  of  the 
original  judgment  here,  that  execution  may 
issue  "at  any  time  within  twelve  years  from 
the  date  of  the  judgment,"  or  that  it  "may 
be  otherwise  proceeded  with  within  twelve 
years  from  its  date."  So  that  the  judgment 
is  continued  and  invested  with  its  full  "ac- 
tive energy"  during  the  full  period  of 
twelve  years.  It  is  also  further  provided 
"that  at  any  time  before  the  expiration  of 
twelve  years  from  the  date  of  any  judgment 
or  decree,  or  in  case  of  the  death  or  marriage 
of  any  defendant  in  the  judgment,  the  plain- 
tiff shall  have  right  to  have  a  writ  of  scire 
facias  to  renew  or  revive  the  same."  When, 
therefore,  a  purchaser  or  alienee  takes  prop- 
erty subject  to  the  lien  of  a  judgment  under 
OUT  present  statute  law,  he  does  so  with  no- 
tice of  the  existence  of  an  active,  live  judg- 
ment, upon  which  process  of  execution  may 
issue  at  any  moment.  There  is  no  fiction  to 
excuse  aiy  want  of  care.  Not  only  so,  but 
he  has  notice  that  the  judgment  may,  by  the 
express  terms  of  the  statute,  be  revived  by 
scire  facias  at  any  time  during  the  twelve 
years,  and  so  have  its  "active  energy"  con- 
tinued indefinitely.  Is  it  not  reasonable  to 
suppose  that  a  purchaser,  in  taking  prop- 
erty under  such  circumstances,  has  provided 
for  his  own  protection?  And  ought-  the 
law  not  to  require  this  of  him,  rather  than 
expose  the  plaintiff  in  the  judgment  to  fur- 
ther expense,  and  the  risk  of  further  litiga- 
tion with  such  purchaser  or  alienee,  by  ex- 
acting the  giving  of  a  notice  to  him  of  the 
rights  of  the  plaintiff  under  the  judgment 
before  they  can  be  enforced  against  proper- 
ty taken  subject  to  those  rights?  Would  it 
not  be  more  just  and  reasonable  to  treat 
him  as  already  having  notice  of  these  rights? 
The  rights  of  a  plaintiff,  in  a  judgment  un- 
der our  present  statute  law,  with  respect  to 
continuing  the  effectiveness  of  the  same, 
may  be  likened  to  his  right  to  issue  an  exe- 
cution "to  lie,"  and  rene^ving  the  same 
from  term  to  term,  whereby  the  judgment 
may  be  kept  alive  and  operative  for  an  in- 
definite time.  Hageratown  Bank  v.  ThomaSf 
35  Aid.  511.  Here,  according  to  the  author- 
ity just  cited,  the  judgment  creditor,  by  the 
proceeding  of  issuing  an  execution  "to  lie," 
preserves  the  effectiveness  of  the  judgment 
and  its  priority  over  subsequent  lienors,  and 
for  the  same  reason  he  would  be  protected 
against  subsequent  purchasers.  This  rea- 
son must  be  that  the  law  requires  all  par- 
ties to  take  notice  of  the  rights  of  the  judg- 
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ment  creditor  who  by  the  proceeding  of  hav- 
ing execution  issued  and  repeated  from  term 
t^  term  puts  on  record  notice  of  his  rights. 
Why  would  it  not  be  even  more  consonant 
with  reason  to  require  of  all  parties  to  take 
notice  at  their  peril  of  the  rights  secured 
to  the  judgment  creditor  by  our  present  stat- 
ute law  as  to  continuing  the  effectiveness 
of  his  judgment  when  they  are  notified  by 
the  public  records  of  the  existence  of  a  live 
active  judgment,  and  by  the  law  of  the  right 
of  the  party  holding  the  lien  to  have  it  re- 
newed and  kept  indefinitely  in  active  force? 
This  w^ould  seem  to  be  in  accord  with  the 
spirit  and  policy  of  the  legislation  in  ques- 
tion, the  object  of  which  was  to  promote 
convenience  and  diminish  expenses  to  suit- 
ors in  using  the  process  of  the  courts  by 
simplifying  and  making  less  cumbrous  the 
proceedings  which  events  subsequent  to  the 
judgment  sometimes  made  necessary,  as  the 
law  formerly  stood,  to  enable  the  fruits  of 
a  judgment  to  be  realized.  Tlie  inconven- 
ience and  delay  of  having  to  resort  to  pcire 
facias  proceedings  in  many  instances  where 
it  was  formerly  required  arc  now  dispensed 
with  and  avoided,  the  statute  providing  the 
easy  and  summary  mode  of  a  sugj^estion  in 
writing  upon  the  record  of  the  fact  neces- 
sary to  appear  in  the  further  prosecution  of 
rights  under  the  judgment.  In  case  of  the 
death  or  marriage  of  any  defendant,  a  scire 
faci^-s  may  still  be  issued  to  revive  the  judg- 
ment against,  and  bring  in,  the  nece^^sary 
parties,  and  at  any  time  within  twelve  year* 
from  the  date  of  the  judgment  "the  plaintiff 
shall  have  the  right  to  have  a  writ  of  scire 
facias  to  renevv  or  revive  the  same."  It  is 
not  in  terms  provided  that  alienees  shall  be 
served  with  notice  of  the  scire  facias  pro- 
ceeding, and  this  is  not  without  significance 
m  legislation  which  provided  for  making  a 
judgment  live  and  active  during  the  whole 
twelve  years  that  it  is  provided  the  judg- 
ment shall  remain  a  lien,  when,  as  we  have 
seen,  there  were  decision*  to  the  effect  that 
when  lands  subject  to  the  lien  of  a  judg- 
ment were  aiienateu  while  the  judgment  was 
alive  and  active  it  could  be  revived  bv  scire 
facias,  so  as  to  affect  the  lands  so  alienate<l 
without  making  the  alienees  parties  to  the 
procee<liiig.  If  it  was  not  intended  to  pro- 
serve  the  whole  effect  of  such  a  judgment,  it 
would  have  been  proper  to  employ  terms  of 
modification  or  exclusion.  The  foregoing 
considerations  require,  it  would  seem,  that 
the  principle  in  the  ruling  in  Murphi/  v. 
Cord,  12  Gill  &  J.  182,  should  be  applicil  in 
the  construction  of  our  present  statute  law 
regulating  the  issuing  of  a  scire  facias  to  re- 
vive a  judgment  and  that  it  ought  to  be  ac- 
cordingly held  that,  where  a  judgment  cred- 
itor avails  of  the  right  to  have  scire  facias  to 
revive  his  judgment  within  the  twelve  years 
from  the  date  thereof,  it  is  not  necessary 
that  he  should  bring  in  and  make  parties  to 
the  proceeding  the  alienees  of  the  real  or 
leasehold  estate  of  the  judgment  debtor  to 
whom  sueh  estate  has  been  conveyed  after 
the   judgment  has  become  a   lien   thereon. 
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This  A'iew  of  the  case  makes  it  unnecessary 
to  discuss  or  decide  the  question,  which  was 
Argued,  whether  the  garnishee  under  the 
title  w^hich  she  has  attempted  to  show  to  the 
property  upon  which  the  attachment  in  this 
case  was  laid  is,  in  the  purview  of  the  law, 
4  terre-tenant  of  that  property. 

If  the  foregoing  views  be  correct,  there  is 
no  error  in  the  ruling  in  which  the  trial 
court  refused  to  sustain  the  motion  to  quash 
the  attachment  in  this  case.  The  grounds 
upon  which  the  motion  was  based  are  all  at 
Tarianco  with  these  views.  As  to  the  first 
three  grounds,  the  extent  to  which  they  are 
fiupportcil  by  the  evidence  is  that  the  title  to 
the  property  upon  which  the  attachment  was 
levied  devolved  upon  William  Coath,  one  of 
the  defendants  in  the  case,  as  distributee 
of  the  estate  of  his  mother,  pending  tlie  orig- 
inal judgment  which  was  revived  by  pro- 
ceeding on  scire  facias,  and  that  prior  to 
this  proceeding,  to  which  the  garnishee  was 
not  a  party,  the  property  had  been  assigned 
by  him,  and  subsequently  to  his  assignment 
conveyed  by  deed  from  the  administrator  of 
his  mother's  estate  to  the  garnishee.  It 
would  follow,  from  the  views  herein  ex- 
pressed, that  these  facts  could  not  avail  to 
defeat  the  attachment.  The  fourth  ground 
of  the  motion  did  nothing  more  than  to  set 
out  and  detail  these  facts.  In  reference  to 
the  first  exception,  the  prayers  of  the  de- 
fendants were,  in  my  judgment,  properly  re- 
jected. There  was  evidence  to  sustain  the 
verdict,  and  evidence  sufficient  to  entitle  the 
plaintiiTs  to  condemnation  of  the  property 
which  was  the  subject  of  the  levy,  and  which 
was  denser ibed  in  the  sheriff's  return  in  the 
case.  The  first  two  prayers  of  the  defend- 
ants assert  propositions  to  the  contrary  of 
this.  The  third  prayer  was  based  on  the 
facts  herein  already  recited,  in  disposing  of 
the  motion  to  qua-sh,  as  being  the  basis  of 
the  allegations  in  the  first  three  grounds  of 
the  motion,  which,  as  we  have  seen,  do  not 
support  the  legal  conclusion  deduced  there- 
from by  the  prayer.  The  prayer  of  the 
plaintiffs  may  have  been  open  to  criticism 
m  its  assumption  of  some  of  the  facts  which 
•were  embodied  therein,  but  no  special  excep- 
tions were  filed,  and  it  was  substantially 
-correct  in  the  legal  proposition  it  asserted. 
After  rehearsing  the  facts  which  had  ap- 
peared in  evidence  other  than  those  that  ap- 
peared on  the  face  of  the  proceedings  on  the 
Attachment,  it  in  effect  asked  the  court  to 
rule,  as  matter  of  law,  that  the  one  undivid- 
ed  third  interest  which  passed  to  William 
Coath  as  distributee  of  his  mother's  estate 
was  subject  to  the  lien  of  the  plaintiffs' 
Judgment,  and  liable  to  condemnation  un- 
der the  «ttaehment,  notwithstanding  the 
transfer  of  this  interest  by  him  to  the  garn- 
ishee by  the  assignment  of  the  .^Oth  of  Janu- 
ary, ISO 4,  and  the  subsequent  deed  by  him, 
-as"  administrator,  dated  the  23d  of  April,  | 
1804,  to  the  garnishee  and  Ella  C.  Dnnlap.  ; 
This  legal  conclusion  is  in  accord  with  the 
views  expresj-od  herein.  I  am  of  the  opin- 
ion the  judgment  below  ought  to  be  affirmed. 

Kehearing  denied. 
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WOMAN'S  FOREIGN  MISSIONARY  SO- 
CUrVY  OV  THE  MlirriiODIST  EPIS- 
COPAL   CIll'RCH,    AppL, 

V. 

John  T.  :MITC1IELL,  Admr.,  etc.,  of  Maria 
A.  Sherman,  Deceased. 

John  T.  MITCHELL,  Admr.,  etc.,  of  Maria 
A.  Sherman,  Deceased,  Appt., 

V, 

Isaiah  M.  SHER:MAN  et  al. 


( 


.Md. 


) 


1.  A  lesnoy  to  the  "Board  of  Manaarers 
of  tbe  Forets'n  MiiiBlonary  Society  of 
tbe  MetliodiMt  Bpiscopal   Chnrcb"  for 

the  education  of  girls  in  India,  no  body  of 
that  name  being  In  existence,  will  go  to  the 
Woman's  Foreign  Missionary  Society  of  said 
church,  that  being  the  only  foreign  mission- 
ary society  in  the  Methodist  Church  that  is 
engaged  In  the  particular  work  to  which  the 
legacy  is  devoted. 

2.  A  legracy  to  a  mlmilonary  society  "to 
be  beld  in  trust"  to  educate  six  ffirln 
in  India  who  shall  be  given  certain  names, 
and  to  purchase  a  building  which  shall  be 
called  a  certain  name,  and  to  be  used  for  the 
education  of  girls  therein,  the  location  of 
which  shall  be  left  to  the  decision  of  a  certain 
bishop  and  his  successors,  does  not  create  a 
trust  void  because  vague,  indefinite,  and  un- 
certain, where  the  society  is  engaged  in  that 
work,  but  Is  merely  a  bequest  to  the  society 
for  the  prosecution  of  its  work  upon  condi- 
tions annexed  to  the  gift. 

(March  8,  1901.) 

APPEALS  by  plaintiff  in  the  first  case 
and  defendant  in  the  second  from  de- 
crees in  the  Circuit  Court  for  Garrett  Coun- 
ty dismissing  a  bill  for  the  establishment  of 
rights  nnder  the  will  of  Maria  A.  Sherman, 
deceased,  and  annulling  the  will.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Afessrfi.  Frederiok  W.  Story  and  Rig- 
nal  W.  Baldwin,  for  appellants: 

Money  left  to  "Home  Mission  of  Presby- 
terian Church  in  Baltimore,"  given  to  "Trus- 
tees of  the  Presbytery  of  Baltimore,"  also 
"Presbyterian  Infirmary  on  Division  street 
in  Baltimore," — were  held  to  designate  the 
Union  Protestant  Infirmary. 

Ueilly  V.  Union  Protestant  Infirmary y  87 
Md.  064,  40  Atl.  894;  Vansant  v.  Roberts, 
3  Md.  119;  Frich  v.  Frick,  82  Md.  218,  33 
Atl.  402;  Zimmerman  v.  Hafer,  81  Md.  350, 
32  Atl.  316;  Brovn  v.  Thompkins,  49  Md. 
423;  Tucker  v.  Seamen's  Aid  8oc.  7  Met. 
188;  Miller  v.  Traiers,  8  Bing.  244,  1  Moore 
i:  S.  342 ;  Charter  v.  Charter,  L.  R.  7  H.  L. 

Note. — For  earlier  cases  In  this  series  as  to 
definiteness  of  charitable  gifts,  see  note  to  Cott- 
man  v.  Grace  (N.  Y.)  3  L.  R.  A.  149;  Helskell 
V.  Chickasaw  Lodge  No.  8  (Tenn.)  4  L.  R.  A. 
690,  and  note;  Stratton  v.  Physio-Medical  In- 
fit  Itute  (Mass.)  5  L.  R.  A.  33  :  Bui  lard  ▼.  Chand- 
ler (Mnss.)  5  L.  R.  A.  104,  and  note;  Tilden  y. 
Green  (N.  Y.)  14  L.  R.  A.  33 ;  Gambel  v.  Trlppe 
(Md.)  15  L.  R.  A.  235:  Kelly  v.  Nichols  (R.  I.) 
19  L.  R,  A.  413  :  People  v.  Powers  (N.  Y.)  35 
L.  R.  A  502;  Mcllugh  v.  McCole  (Wis.)  40  L. 
R.  A.  734;  and  Harrington  v.  Pier  (Wis.)  50  L. 
R.  A.  307. 
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364;  1  Greenl.  Kv.  §  288;  Jarman,  Wills, 
6th  ed.  307-415. 

All  uncertainty  which  arises  from  apply- 
ing the  description  contained  in  the  will, 
either  to  the  thing  devised  or  to  the  person 
of  the  devisee,  may  be  helped  by  parol  evi- 
dence. 

Miller  v.  TratcrSy  8  Bing.  244. 

There  are  three  reasons  why  the  court 
should  strongly  endeavor  to  vest  this  legacy 
in  the  appellant  society:  (1)  It  is  a  char- 
ity; (2)  it  is  a  residuary  legacy;  (3)  it  is 
the  manifest  intention  of  the  testatrix. 

Bennett  v.  Baltimore  Humano  Impartial 
Soc.  91  Md.  10,  45  Atl.  888. 

In  every  case  held  void  appears  one  of  two 
difliculties  which  does  not  exist  here:  (1) 
There  was  a  failure  of  the  legal  title,  be- 
cause of  lack  of  incorporation  either  of  trus- 
tees or  cestuis  que  trust,  or  because  of  legal 
failure  of  the  actual  trustees  (as  named  in 
the  will)  ;  (2)  because  it  was  sought  to  cre- 
ate an  involved  perpetuity  (usually  in  the 
shape  of  a  fund,  the  income  of  w^hich  was  to 
be  used  indefinitely). 

If  there  be  a  manifest  design  to  estab- 
lish a  trust,  then  no  trust  will  be  declared, 
though  the  words  employed  would,  but  for 
the  contrary  intention,  be  sufficient  to  create 
a  trust. 

Bemiett  v.  Baltimore  Impa^'tial  Humane 
Soc.  91  Md.  10,  45  Atl.  888. 

It  is  not  necessary  that  the  authority  to 
assume  a  irust  be  conferred  by  express 
words,  but  it  may  be  implied  whenever  the 
thist  is  in  furtherance  of  the  general  objects 
of  the  corporation. 

Phillips  Academy  v.  Kinfjy  12  Mass.  546; 
Robertson  v.  Bullions,  11  N.  Y.  243. 

There  is  no  trust  for  the  Bible  readers 
and  buildings.  The  corporation  is  to  use 
the  money,  not  keep  it  for  someone  else's 
use. 

A  correct  reading  of  the  will  will  show 
that  the  society  itself  is  the  beneficiary  to 
use  this  money  in  it«  own  written  purpose, — 
one  of  tlie  very  purposes  of  its  creation,  and 
one  of  itfl  recognized  lines  of  work. 

Ilanfinn  v.  Little  Sisters  of  the  Poor,  79 
Md.  434,  32  L.  R.  A.  293,  32  Atl.  1052;  Crisp 
V.  Crisp,  65  Md.  426,  6  Atl.  421:  Eutaw 
Place  Baptist  Church  v.  Shively,  67  Md.  493, 
10  Atl.  244. 

Messrs.  Edwin  Ii.  Mitcliell,  Jolin  T. 
Mitoliell,  and  R.  T.  Semmes  for  appellees. 

McSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

There  are  two  appeals  in  this  record,  and 
both  were  taken  from  the  same  decree.  That 
decree  disposed  of  two  cases  which  had  been 
previously  consolidated.  One  of  these  cases 
was  instituted  on  the  equity  side  of  the  cir- 
cuit court  for  Garrett  county  by  the  Wo- 
man's Foreign  Missionary  Society  of  the 
Ikfothodist  Episcopal  Church  against  John  T. 
"Mitchell,  administrator  cum  testamento  an- 
nrxo  of  Maria  A.  Sherman;  and  the  other 
was  filed  in  the  same  court  by  Isaiah  M. 
Sherman,  and  others  against  John  T.  Mitch- 
ell, administrator  cum  testamento  annexo, 
and  the  Woman's  Foreign  Missionary  Socie- 
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ty  of  the  Methodist  Episcopal  Church,  and 
others.  In  each  of  these  proceedings  pre- 
cisely the  same  questions  were  presented  for 
adjudication,  though  they  were  presented  in 
opposite  ways,  and  the  cases  were  therefore 
properly  consolidated.  These  questions — 
antl  there  are  two  controlling  ones — involve 
the  interpretation  of  Maria  A.  Sherman's 
will.  One  of  these  inquiries  is  whether  the 
Woman's  Foreign  Missionary  Society  of  the 
Methodist  Episcopal  Church  is  the  devisee 
and  legatee  intended  to  be  named  and  actu- 
ally described  in  the  residuary  clause  of  the 
will,  and  the  other  is  whether  that  residuary 
clause  is  valid.  Its  validity  is  assailed  on 
the  ground  that  it  creates  a  trust  whose  ob- 
jects are  indefinite  and  uncertain.  By  the 
decree  appealed  from  the  bill  in  the  first 
case,  under  which  the  Woman's  Foreign 
Missionary  Society  claimed  the  residuary 
estate,  was  dismissed,  while  the  relief  sought 
in  the  second,  viz.,  the  annulment  of  the 
will,  was  granted.  We  shall  not  have  occar 
sion  to  refer  to  these  proceedings  any  fur- 
ther. We  will  at  once  take  up  and  dispose 
of  what  we  have  said  are  the  two  controlling 
questions  in  the  consolidated  cases. 

The  clause  of  the  will  which  gives  rise  to 
the  pending  controversy  is  in  these  words: 
"T  direct  that  my  two  houses  and  lots  in 
Mountain  Lake  Park,  Garrett  Co.,  Mary- 
land, and  my  lots  in  Covington,  Kentucky^ 
and  the  stock  in  the  Southern  Building  As- 
sociation held  in  care  of  W.  G.  Hay,  of  Hag- 
erstown,  Maryland,  and  all  other  propery,. 
both  real  and  personal,  other  than  that  al- 
ready bequeathed,  be  sold,  and  the  proceed* 
thereof,  together  with  whatever  moueys  I 
may  die  po.s.sessed,  be  held  in  trust  by  the 
Board  of  ^lana^icrs  of  the  Foreign  Mission- 
ary {Society  of  the  Methodist  Episcopal 
Church  of  the  United  States  of  America  for 
the  followini;  purposes:  After  all  my  dcbts^ 
benuopts.  and  provision  for  my  burial,  etc., 
he  paid,  that  sunicient  be  used  to  educate  a<* 
Bible  readers  in  India  six  girls,  one  to  be 
named  Dorcas  Sherman;  one.  Avis  Cecil 
Sherman:  one.  Mary  Jane  Sherman;  one,. 
Sarah  Jennie  Sherman:  one,  Jennie  Smith: 
one,  (Jrace  Mabel  Sherman;  the  money  re- 
maining after  that  set  aside  for  the  educa- 
tion of  the  aforesaid  Bible  readers  to  l)e  ap- 
plied to  the  purchase  of  a  building  to  be  useit 
for  the  eilucation  of  giils  in  India,  to  bt* 
called  the  'M.  Adelaide  Sherman  ITonio,'  and 
the  location  of  said  building  to  be  left  to  the 
decision  of  Bishop  Thoburn  or  his  success- 
ors." 

Of  late  years  we  have  repeatedly  had  oc- 
casion to  state  the  various  rules  to  which 
resort  may  be  had  in  the  interpretation  of 
wills,  andthey  have  become  so  familiar  that 
we  need  not  now  reiterate  them.  The  car- 
dinal canon  around  which  all  others  center 
is  this:  That  the  intention  of  the  testator,, 
when  ascertained  from  the  whole  instrument, 
or  from  the  instrument  as  read  in  the  light 
of  surrounding  circumstances  existing  at 
the  date  of  its  execution,  must  be  given  ef- 
fect, if  that  intention  does  not  antagonize 
or  conflict  with  some  rule  of  law  or  of  prop- 
erty.   At  the  threshold  we  are  met  face  to 
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face  by  the  fact»  which  stands  out  promi- 
nently, that  the  attempt  made  under  the  sec- 
ond of  the  consolidated  bills  is  to  strike 
down  the  intention  of  the  testatrix,  though 
that  intention  ought  to  be  gratified  if  it  is 
legally  possible  to  do  so.  If  Ihe  collateral 
kindred  who  filed  that  bill  succeed  in  get- 
ting the  property  disposed  of  by  the  residu- 
ary clause  just  quoted,  they  will  get  it,  not 
because  the  testatrix  wished  them  to  have 
it,  but  in  spite  of  the  obvious  fact  that  she 
did  not  want  them  to  possess  it  at  all.  Her 
intention  would  be  defeated  instead  of  being 
respected. 

Starting  with  the  indisputable  fact  that 
the  testatrix  did  not  intend  her  collateral  re- 
lations to  have  the  property  in  question,  be- 
cause she  specifically  declared  that  it  should 
go  in  a  totally  different  direction,  let  us  see 
whether  the  body  corporate  which  filed  the 
first  of  the  two  consolidated  bills,  and  which 
claims  that  it  is  entitled  to  the  property,  is 
the  same  entity  which  is  misnamed  in  the 
will,  but  which  was  designed  by  the  testa- 
trix to  be  the  object  of  her  bounty.  This  is 
a  question  purely  of  identification.  Tlie  mis- 
nomer of  a  corporation  will  not  defeat  a  de- 
vise or  a  bequest  to  it  if  its  identity  is  other- 
wise sufficiently  certain.  Adjudged  cases  on 
this  subject  do  not  help  in  solving  the  in- 
quiry now  under  consideration,  though  they 
may  illustrate  the  application  of  the  princi- 
ple which  must  in  the  end  determine  the 
controversy.  At  most,  they  merely  hold 
that  under  their  own  peculiar  facts  there 
were  misnomers  which  did  not  obscure  the 
identity  of  the  real  beneficiary,  or  else,  un- 
der other  conditons,  that  the  misdescriptions 
were  incurably  defective,  and  consequently 
that  the  attempted  gifts  were  inoperative. 
All  such  cases  are  controlled  by  the  same 
principle,  and  to  that  principle,  rather  than 
to  its  application  in  other  judgments,  resort 
must  be  had  in  these  appeals.  That  princi- 
ple, distin-ctly  relating  to  this  inquiry,  is  that 
the  real  and  actual  intention  with  respect  to 
the  identity  of  the  devisee,  as  that  intention 
is  gathered  from  the  face  of  the  will,  or  from 
the  face  of  the  will  when  viewed  in  the  light 
of  all  the  circumstances  which  surrounded 
the  testatrix  when  the  will  was  made,  must 
be  gratified,  if  this  can  be  done  consistently 
with  recognized  rules  of  law;  for,  when  it 
is  clear  who  was  intended  to  take,  the  acci- 
dental miscalling  of  the  beneficiary's  name 
will  not  invalidate^  the  gift.  If  it  did,  then 
that  accident  would  defeat  the  otherwise 
clear  intention.  Now,  it  cannot  admit  of  a 
doubt  that  Miss  Sherman  intended  some  for- 
eign missionary  society  of  the  Methodist 
Episcopal  Church  to  be  the  recipient  of  her 
bounty,  because  she  has  said  so  in  plain 
and  unambiguous  words.  But  there  is  no 
such  corporate  or  other  body  as  the  "Board 
of  Managers  of  the  Foreign  Missionary  So- 
ciety of  the  Methodist  Episcopal  Church," 
though  there  is  an  organization  having  a 
corporate  existence,  and  named  the  "Wo- 
man's Foreign  Missionary  Society  of  the 
Methodist  Episcopal  Church."  This  latter, 
as  the  evidence  shows,  is  the  only  foreign 
missionary  society  in  the  Methodist  Church 
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that  is  engaged  in  tlie  particular  work 
which  the  will  indicates  the  intended  dev- 
isee and  legatee  was  expected  to  perform 
with  the  proceeds  of  the  residuary  estate. 
The  identification  of  the  beneficiary  depends 
not  wholly  on  its  name.  The  clause  in  ques- 
tion, while  calling  the  beneficiary  the 
"Board  of  Managers  of  the  Foreign  Mission- 
ary Society,"  has  set  at  rest  all  doubts  as 
to  identity  by  dascribing  the  beneficiary  as 
a  society  engaged  in  mission  work  among 
women  and  girls  in  India, — a,  work  in  which 
no  other  organization  of  the  Methodist 
Episcopal  Church  is  enlisted  in  that  distant 
land,  save  the  Woman's  Foreign  Missionary 
Society.  Of  this  society  the  testatrix  was 
a  member,  and  she  was  herself  an  evangelist. 
It  has  been  clearly  shown  by  the  evidence 
that  she  took  a  deep  interest  in  the  benevo- 
lent work  of  this  society,  that  the  society  is 
supported  by  women,  and  that  its  mission  is 
exclusively  among  women  and  girls.  Its 
charter,  granted  under  the  laws  of  New 
York,  specifically  declares  "that  the  partic- 
ular business  and  objects  of  said  society  is 
to  engage  and  unite  the  efforts  of  Christian 
women  in  sending  female  missionaries  to 
women  in  foreign  mission  fields  of  the  Meth- 
odist Episcopal  Church,  and  in  supporting 
them  and  native  Christian  teachers  and  Bi- 
ble readers  in  those  fields."  India  is  one  of 
those  fields.  Here,  then,  we  have  a  clear 
and  explicit  expression  of  an  intention  to 
give  the  residuary  estate  not  only  to  a  foreign 
missionary  society  of  the  Methodist  Episcopal 
Church,  but  to  a  particular  foreign  mission- 
ary society  of  that  church,  which  society  is- 
described  as  engaged  in  a  class  of  work  that 
no  other  known  organization  in  that  denomi- 
nation performs  or  professes  to  perform,  and 
of  which  society  the  testatrix  was  herself  a 
member;  and  yet  we  are  asked  to  disregard 
all  this  unerring  evidence  of  identification 
solely  because  in  the  name  by  which  the 
clearly  indicated  thing  is  called  the  words 
"Board  of  Managers"  are  inaccurately  used 
where  the  word  "Woman's"  ought  to  have 
been  w^ritten.  This  request  proceeds  upon 
the  hypothesis  that  the  name  must  control 
the  description,  inasmuch  as  the  name  is  not 
merely  a  means  of  identification,  but  is  the 
entity  itself.  This  is  obviously  fallacious. 
Tlie  "name  of  a  corporation  is  no  more  the 
corporation  than  is  the  name  of  an  individ- 
ual the  individual.  It  is  the  identity  of  the 
individual,  natural  or  artficial.  that  is  mate- 
rial, and  not  the  name,  for  that  is  simply 
one  of  the  numerous  means  by  which  the 
identity  is  ascertained.  The  identity  being 
established,  the  name  is  of  no  importance. 
Consecjuently,  when  it  clearly  appears  from 
the  will  what  corporation  was  meant  and 
intended  to  be  the  beneficiary,  and  there  is  a 
sufficient  description  of  that  corporation, 
the  gift  will  not  fail  merely  because  the 
devisee  and  legatee  has  not  been  called  by 
the  precise  name  it  may  bear.  This  is  fully 
illustrated  by  the  recent  case  of  Rcilly  v. 
Union  Protestant  Infirmary ,  87  Md.  664,  40 
Atl.  894.  But,  apart  from  adjudged  cases,, 
this  proposition  is  so  inherently  self-evident 
as  to  be  perfectly  obvious  without  further 
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discussion.  We  conclude,  then,  that  there 
is  no  reasonable  ground  to  suj^^est  a  doubt 
as  to  what  society  was  intended  to  be  the 
beneficiary,  and  that  the  Woman's  Foreign 
Missionary  Society  is  entitled  to  the  residu- 
ary estate  if  the  will  is  otherwise  free  from 
imperfections. 

This  brings  us  to  the  consideration  of  the 
second  inquiry,  viz..  Is  the  residuary  clause 
void  by  reason  of  its  creating  a  trust  whose 
objects  are  vague,  indefinite,  and  uncertain? 
Not. a  great  deal  need  be  said  in  disposing 
of  this  inquiry.     If  there  is  no  trust  created, 
or  if  none  was  intended  to  be  created,  as  to 
this     residuum,     then     there     can     be     no 
trust     that    is     void     by     reason     of     the 
objects    of    it    being    indefinite    and    un- 
certain.    So,     clearly,     the     first     question 
to    be     determined     is    whether     there    is 
a    trust    which     has     been    actually    cre- 
ated pursuant  to  an  intent  to  create  one.     It 
is  true,  the  testatrix  declared  that  the  prop- 
erty should  "be  held  in  trust  by  the  Board 
of  Managers,"  etc,  "for  the  following  pur- 
poses."    These  purposes,  it  is  alleged,  are, 
after  the  payment   of  debts,  bequests,  and 
funeral  expenses,  "that  sufiicient  be  used  to 
educate  as  fiible  readers  in  India  six  girls," 
to  be  named  as  directed  in  the  clause,  and 
that  "tlie  money  remaining  after  that  set 
aside  for  the  education  of  the  aforesaid  Bi- 
ble readers"  should  "be  applied  to  the  pur- 
chase of  a  building  to  be  used  for  the  educa- 
tion of  girls  in  India,  to  be  called  the  *M. 
Adelaide  Sherman  Home,'  and  the  location 
of  said  building*  to  be  left  to  the  decision  of 
Bishop  Thoburn  or  his  successors."     Exclud- 
ing the  sums  applicable  to  the  payment  of 
debts,  legacies,  and  funeral  expenses,  there 
is  and  can  be  no  trust  at  all.     If  there  be  a 
manifest  design  not  to  establish  a  trust,  then 
no  trust  will  be  declared,  though  the  words 
employed  would  or  might,  but  for  the  con- 
trary   intention,    be   sufificient    to   create   a 
trust.     Bennett   v.   Baltimore  Humane  Im- 
partial Soc.  91  Md.  10,  45  Atl.  888.     Now, 
perhaps,  had  the  precise  phraseology  which 
IS  found  in  the  will  before  us  been  used  in 
making  a  like  devise  and  bequest  to  a  nat- 
ural person,  it  might  be  said  that  the  de- 
sign was  to  create  a  trust,  because  the  pur- 
poses indicated  arc  not  those  ordinarily  per- 
formed by  an  individual ;  but  when  it  is  re^ 
membercd  that  the  very  end  which  the  cor- 
poration here  made  the  beneficiary  was  or- 
ganized to  elToct  is  the  education  of  Bible 
readers  and  tlie  instruction  of  girls  in  for- 
eign lands,  it  becomes  evident  that  the  prop- 
erty  was  given  to  the  corporation,  not  in 
tru<;t  for  indefinite  objects,  but  that  it  was 
given  to  it  to  be  used  for  its  recognized  and 
clearly  defined  corporate  purposes.     The  spe- 
cific design  of  the  gift  is  that  the  proceeds  of 
the  property  shall  be  used  ( that  is,  spent)  by 
the  l>eneficiary  for  its  chartered  ends,  and 
not  for  some  one  else's  benefit.     The  corpo- 
ration is  not  to  hold  the  fund  for  the  use  of 
others,  but  it  is  to  spend  that  fund  in  the 
prosecution    of    its    missionary    work.     The 
declaration  by  the  testatrix  that  the  funds 
fihould  be  used  to  educate  six  girls  as  Bible 
readers  impresses  no  trust  upon  the  fund, 
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bccauf5e  the  education  of  girls,  whether  six, 
or  more  or  Ie«s,  &s  Bible  readers,  is  precisely 
the  purpose  to  which  the  funds  would  have 
been  applied  had  the  gift  been  made  to  the 
same  devisee  and  legatee  without  these  su- 
peradded words.  It  may  and  probably  would 
be  accurate  to  say  that  the  provision  requir- 
ing six  girls  to  be  educated,  who  are  to  be 
named  as  in  the  will  indicated,  is  a  condi- 
tion  annexed  to   the  gift,   as  contradistin- 
guished  from  a  trust  impressed   upon   the 
gift.  The  testatrix  could  have  had  no  object 
in  creating  a  trust,  since  without  a  trust  pre- 
cisely the  same  application  will  bs  made  of 
the  funds  under  the  charter  of  the  society 
as  if  there  had  been  or  could  be  a  valid  ap- 
propriation of  them  to  these  identical  ends 
by  means  of  a  trust.     If  it  were  held  that 
the  words  of  the  will   attempted   to  create 
a  trust,  which  trust  when  create<l  would  be 
denounced    as    void    for     uncertainty,     and 
which  therefore  would  be  called  into  exist- 
ence only  for  the  purpose  of  being  considered 
as  not  in  existence,  a  court  ought  to  hesitate 
before  putting  such   a  construction  on  the 
words,  if  another  construction,  which  treats 
them  as  creating  a  condition  instead  of  a 
trust,  and  therefore  which  upholds  the  dece- 
dent's intention,  is  equally  availa-ble  and  ac- 
curate.    The  whole  scheme  of  the  testamen- 
tary disposition  contemplates  imposing  up- 
on the  beneficiary  in  declaratory  language 
precisely  the  duty  which  its  charter  would 
have  required  it  to  perform  with  respect  to 
this  property  had  such  declaratory  language 
been   omitted,   save  as   to   the  number   and 
names  of  the  girls  to  be  educated.     These 
exceptions  constitute,  we  think,  not  evidence 
of  an  intention  to  establish  a  trust,  but  they 
denote  simply  a  condition  which  has  been  an- 
nexed to  the  gift;  and  this  condition  relates, 
not  to  the  vesting  of  the  property,  but  to  the 
expenditure  of  it.     Much  of  the  reasoning 
employed  in  the  recent  case  of  Bvnrtett  v. 
Baltimore  Humane  Impartial  Soc.   01    Md. 
10,  45  Atl.  488,  is  pertinent  to  this  branch 
of  the  controversv.     As  that  case  was  decid- 
ed  less  than  a  year  ago,  we  do  not  deem  it 
necessary  to  quote  from  it  now.     What  has 
been  said  in  relation  to  the  six  Indian  girl» 
is  also  applicable  to  the  remainincr  portion 
of  the  clause  respecting  the  pureha.se  of  a 
building  to  be  used  for  the  education  of  girls 
in  India.     This  is  a  gift  to  the  society,  the 
property  given  to  be  used  in  the  line  of  that 
society's  mission  work.  ■  The  use  is  a  cor- 
porate use,  within  the  limits  of  its  charter 
powers.     In  eflfeet,  the  testatrix  said,  by  her 
will,  to  the  society:     "You  have  power  under 
your  charter  to  educate  females  in  far-off 
lands.     In  prosecuting  this  work,  you  have 
authority  to  build  or  buy  houses,  as  honses 
are  necessary  in  carrying  on  schools.     Now, 
I  give  you  these  funds, — tJie  proceeds  of  this 
residuarv   estate, — to   be   used    bv   von    for 
these  corporate  purposes;  but  the  building 
you  purchase  with   the  money  I  give  you 
must  be  called  the  *M.  Adelaide  Sherman 
Home.* "     Can  it  be  pretended  that  such  a 
declaration  would  create  a  trust,  and  a  trust, 
too,  that  would  be  void  because  the  objects 
of  it  are  indefinite?     Obviously,  it  amounts 
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merely  to  a  gift  for  corporate  uses,  coupled 
with  the  condition  that  the  building,  when 
purchased  or  constructed,  should  bear  the 
benefactor's  name.  Without  questioning 
any  judgment  heretofore  pronounced  by  this 
court,  we  say  that  this  will  creates  no  trust, 
because  none  was  intended  to  be  created; 
And  the  e\idence  that  none  was  intended  to 
be  created  is  furnished  by  the  fact  that  the 
gift,  whatever  the  language  used  in  making 
it,  was  to  a  corporation  capable  of  taking 
for  its  chartered  purposes,  some  of  which 
purposes  are  precisely  those  indicated  in  the 
will  as  the  ones  to  which  the  funds  were  to 
be  devoted.  The  gift  is,  therefore,  not  to 
the  society  in  trust,  but  to  it  for  its  legiti- 
mate corporate  uses,  and  is  free  from  restric- 
tions other  than  the  conditions  that  have 
been  indicated. 

From   these  views,  it  follows  that  there 
was  error  in  granting  the  relief  prayed  in 


the  bill  filed  by  the  decedent's  collateral  kin- 
dred, and  the  entire  decree  passed  in  the  con- 
solidated cases  must  be  reversed.  The  cause 
will  be  remanded,  so  that  a  new  decree  may 
be  passed,  awarding  to  the  Woman's  Foreign 
Missionary  Society  of  the  Methodist  Epis- 
copal Church  so  much  of  the  property  dis- 
posed of  by  the  residuary  clause  of  Miss 
Sherman's  will  as  may  remain  after  her 
debts,  bequests,  funeral  expenses,  and  the 
costs  of  these  two  cases,  both  above  and  be- 
low, have  been  paid. 

Decree  in  consolidated  cases  reversed^  and 
record  remanded,  that  a  new  decree  may  be 
passed,  awarding  to  the  Woman's  Foreign 
Missionary  Society  of  the  Methodist  Episco- 
pal Church  so  much  of  the  proceeds  of  the 
residuary  estate  as  may  remain  after  the 
debts,  bequests,  and  funeral  charges  of  the 
testatrix,  and  the  costs  in  these  proceedings, 
both  above  and  below,  have  been  paid. 


DELA^VARE  SUPREME  COURT. 


William  CHAIO,  Plff.  in  Err,, 

r. 

Benjamin  F.  GINN. 


( 


Del. 


) 


ft,  A  teruiination  of  a  pronccntlon  for 
obtnininsc  money  by  false  pretenses, 
in  favor  of  defendant,  which  will  support 
an  action  for  malicious  prosecutiea,  is  not 
effected  by  his  discharge,  secured  by  an  agree- 
ment by  which  defendant,  who  Insists  on  a 
postponement  which  is  objected  to  by  plain- 
tiff, agrees  to  pay  the  amount  found  due  by 
bis  accounts,  and  half  the  costs. 

2,  A  plaintiff  cannot  luipeaclt»  as  pro- 
cured by  duress,  an  agreement  which  he  In- 
sisted upon  mailing  a  part  of  his  case,  and 
stated  was  material  thereto. 

(January  16,  1901.) 

ERROR  to  the  Superior  Court  for  New- 
castle County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  malicious  prose- 
cution.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Franklin  Brookson,  for  plaintiff 
in  error: 

The  proof,  being  that  the  plaintiff  was 
■"released  from  said  charge,"  establishes 
conclusively  that  the  termination  was  in  his 
favor,  and  not  against  him. 

The  termination  of  the  criminal  proceed- 
ing is  a  mere  technical  matter  in  no  way  con- 
cerning the  merits  of  the  action. 

Bobbins  v.  KobbinSy  133  N.  Y.  597,  30  N. 
E.  977;  Coolev,  Torta,  210:  Douglas  v.  Al- 
len, 66  Ohio  St.  150,  40  N.  E.  707. 

Where  the  criminal  proceeding  is  termi- 

NoTE. — On  the  question  what  constitutes  ter- 
mlnation  of  a  transaction  in  favor  of  the  de- 
f(mdant  In  order  to  sustain  an  action  by  him  for 
malicious  prosecution,  spo  also  cases  in  note  to 
Pope  v.  Pollock  (Ohio)  4  L.  U.  A.  on  page  260. 
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nated  favorably  to  the  accused  or  without 
his  conviction,  so  that  there  can  be  no  fur- 
ther proceeding  upon  the  complaint  or  in- 
dictment, and  no  further  prosecution  of  the 
alleged  offense  without  the  commencement 
of  a  new  proceeding,  then  there  has  been  a 
sufficient  termination  thereof  to  enable  him, 
proving  the  other  requisite  facts,  to  main- 
tain an  action  for  malicious  prosecution. 

Rabbins  v.  Rabbins,  133  N.  Y.  597,  30  N. 
E.  977;  Clark  v.  Cleveland,  6  Hill,  344;  14 
Am.  &  Eng.  Enc.  Law,  p.  31;  Coolev,  Torts, 
210;  Dreyfus  v.  Aul,  29  Neb.  191,  45  X.  W. 
282;  Zeblcy  v.  Storey,  117  Pa.  478,  12  Atl. 
509;  Apgar  v.  Woolston,  43  N.  J.  L.  57; 
Graves  v.  Dawson,  133  Mass.  419;  Clegg  v. 
Waterbury,  88  Ind.  21;  Richter  v.  Koster, 
45  Ind.  440:  Woodirorth  v.  Mills,  01  Wis. 
44,  50  Am.  Rep.  135,  20  N.  W.  728;  Hatch 
V.  Cohen,  84  N.  C.  002,  37  Am.  Rep.  030; 
Welch  V.  Check,  115  N.  C.  310,  20  S.  E.  400; 
Holliday  v.  Uolliday,  123  Cal.  20,  55  Pac. 
703;  Douglas  v.  Allen,  60  Ohio  St.  150,  46 
N.  E.  707. 

A  discharge  by  an  examining  magistrate 
is  an  end  of  the  prosecution  in  favor  of  the 
plaintiff. 

Saylcs  V.  Briggs,  4  Met.  421;  Cardwal  v. 
Smith,  109  Mass.  158,  12  Am.  Rep.  082; 
Fay  v.  O'Neill,  36  N.  Y.  11 ;  Zebley  v.  Storey, 
117  Pa.  478,  12  Atl.  609;  Gilbert  v.  Emmons, 
42  111.  144,  89  Am.  Dec.  412;  Driggs  v.  Bur- 
ton, 44  Vt.  125;  Brown  v.  Randall,  30  Conn. 
56,  4  Am.  Rep.  35;  Hamilton  v.  Davey,  28 
App.  Div.  457,  51  N.  Y.  Supp.  88;  Moyle  v. 
Drake,  141  Mass.  238,  0  N.  E.  520. 

Malice  is  established  by  proof  that  the 
proceedings  of  which  accused  complains  were 
initiated  in  a  malicious  spirit,  that  is,  from 
an  indirect  and  improper  motive,  and  not 
in  the  furtherance  of  justice. 

Webb's   Pollock,  Torts,  396. 

If  it  is  shown  that  there  was  a  want  of 
any  probable  cause,  the  law  implies  malice 
from  that  circumstance. 
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Wells  V.  Parsons,  3  Harr.  (Del.)  505; 
Bobsin  V.  Kingshurg,  138  Mass.  538;  Mitch- 
inson  v.  Cross,  68  111.  306;  McWilliatns  v. 
Hoban,  42  Md.  56;  Paddock  v.  Wa«s,  110 
Ind.  146,  18  N.  E.  518;  2  Greenl.  Ev.  §  453; 
Cooley,  Torts,  214;  Webb's  Pollock,  Torts, 
393,  note  1;  Torsch  v.  Dell,  88  Md.  459,  41 
Atl.  903. 

Probable  cause  for  the  prosecution  is  such 
reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficiently  strong  in  them- 
selves, as  will  warrant  a  cautious  man  in 
believing  the  party  accused  to  be  guilty. 

Torsch  V.  Dell,  88  Md.  450,  41  Atl.  903; 
Ritter  v.  Eicing,  174  Pa.  341,  34  Atl.  584. 

The  evidence  conclusively  proves  that  the 
defendant  got  security  for  the  debt  which 
the  plaintifT  owed  him,  and  that  then  and 
there  he  abandoned  the  prosecution.  The 
defendant  used  the  prosecution  for  the  pur- 
pose of  collecting  a  debt,  and  not  for  the 
purpose  of  a  public  prosecution.  If  he  so 
abused  the  process  of  the  state,  the  law  im- 
plies that  he  acted  both  maliciously  and 
without  probable  cause. 

Page  v.  Gushing,  38  Me.  523;  Kimball  v. 
Bates,  50  Me.  308 ;  Antcliff  v.  June,  81  Mich. 
477,  10  L.  R.  A.  621,  45  N.  W.  1019;  Prough 
V.  Entriken,  11  Pa.  81;  2  Greenl.  Ev.  §  452; 
Qrainger  v.  Hill,  4  Bing.  N.  C.  212;  Pad- 
dock V.  Watts,  116  Ind.  146,  18  N.  E. 
518;  Brooks  v.  Warwick,  2  Starkie,  393; 
Schmidt  v.  Weidman,  63  Pa.  173;  8cho field 
v.  Ferrers,  47  Pa.  194;  Wood  v.  Oraves,  144 
Mass.  365,  69  Am.  Rep.  95,  11  N.  E.  567. 

The  discharge  of  the  plaintiff  by  the  ex- 
amining magistrate  is  prima  facie  evidence 
of  the  want  of  probable  cause,  sufficient  to 
throw  upon  the  defendant  the  burden  of 
proving  the  contrary. 

2  Greenl.  Ev.  §  455;  Cooley,  Torts,  184; 
Straus  V.  Young,  36  Md.  246;  Bigelow  v. 
Sickles,  80  Wis.  98,  49  N.  W.  106;  Frost  v. 
Holland,  75  Me.  108;  Smith  v.  Ege,  52  Pa. 
419;  Caspcrson  v.  Sproule,  39  Mo.  39; 
Womack  v.  Circle,  32  Gratt.  347;  Hidy  v. 
Murray,  101  Iowa,  65,  69  N.  W.  1138. 

A  voluntary  discontinuance  of  proceed- 
ings is  prima  facie  evidence  of  want  of  prob- 
able cause. 

Stephens,  PI.  127,  note;  Cooley,  Torts, 
187,  note;  Collins  v.  Hayte,  50  111.  337,  99 
Am.  Dec.  521;  Burhans  v.  Sanford,ld  Wend. 
417. 

Good  character  of  the  accused  stands  out 
prominently,  and  is  a  strong  fact,  if  known 
to  the  accuser,  tending  to  prove  want  of 
probable  cause. 

Ross  v.  Innis,  35  111.  487 ;  Mclntire  v. 
Levering,  148  Mass.  546,  2  L.  R.  A.  517,  20 
N.  E.  191 ;  Woodworth  v.  Mills,  61  Wis.  44, 
50  Am.  Rep.  135,  20  N.  W.  728;  Blizzard  v. 
Hays,  46  Ind.  166,  15  Am.  Rep.  291;  Israel 
V.  Brooks,  23  111.  575;  Miller  v.  Brown,  3 
Mo.  127,  23  Am.  Dec.  693;  American  Exp. 
Co.  V.  Patterson,  73  Ind.  430;  1  Greenl.  Ev. 
15th  ed.  §  64. 

Agreements  founded  upon  the  suppres- 
sion of  criminal  prosecutions  are  void;  they 
have  a  manifest  tendency  to  subvert  public 
justice. 

Bredin's  Appeal,  92  Pa.  241,  37  Am.  Rep. 
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677;  McMahon  v.  Smith,  47  Conn.  221,  36 
Am.  Rep.  67;  Henderson  v.  Palmer,  71  111. 
579,  22  Am.  Rep.  117;  1  Chitty,  Crim.  Law, 
4;  1  Story,  Ya{.  Jur.  §  294;  Wildcy  v.  Col- 
lier, 7  Md.  273,  61  Am.  Dec.  346;  Snyder  v. 
Willcy,  33  Mich.  483 ;  Collier  v.  Waugh,  64 
Ind.  456. 

The  defendant  can  derive  no  benefit  from 
such  wrongful  agreement,  and  when  he 
seeks  to  set  it  up  as  a  defense,  the  courts  on 
grounds  of  public  policy,  will  permit  the 
plaintiff  to  show  its  unlawfulness. 

Bredin's  Appeal,  92  Pa.  241,  37  Am.  Rep. 
677;  Snyder  v.  Willcy,  33  Mich.  483;  Bry- 
ant v.  Peck  cC-  W.  Co.  154  Mass.  460,  28  N. 
E.  678;  Worcester  v.  Eaton,  11  Mass.  368; 
Bclding  v.  Smythe,  138  Mass.  530;  Morton 
V.   Young,  55  Me.  24,  92  Am.  Dec.  565. 

Whatever  agreement  plaintiff  entered  into 
before  the  justice  of  the  peace  was  void  be- 
cause it  was  made  under  duress. 

Hacklcy  v.  Headley,  45  Mich.  569,  8  N.  W. 
511;  Earle  v.  Norfolk  d  N.  B,  Hosiery  Co, 
30  N.  J.  Eq.  188;  10  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  320;  Cribbs  v.  Soicle,  87  Mich.  340, 
49  X.  W.  587. 

Where  there  is  an  arrest  for  improper 
purposes  without  a  just  cause,  or  where 
there  is  an  arrest  for  just  cause,  but  with- 
out lawful  authority,  or  where  there  is  an 
arrest  for  a  just  cause  and  under  lawful 
authority,  for  unlawful  purposes,  it  may  be 
construed  a  duress. 

Strong  v.  Grannis,  26  Barb.  122;  Rich- 
ardson V.  Duncan,  3  N.  H.  508;  Severance 
V.  Kimball,  8  X.  IT.  386;  Pillman  v.  Ri/on, 
168  Pa.  484,  32  Ail.  89;  Siccct  v.  Kimball, 
166  Mass.  332,  44  N.  E.  243;  Osborn  v.  Rob- 
bins,  36  N.  Y.  365;  McMahon  v.  Smith.  47 
Conn.  221,  36  Am.  Rep.  07;  Springfield  F. 
d  M,  Ins.  Co.  v.  Hull,  51  Ohio  St.  270,  25 
L.  R.  A.  37,  37  N.  E.  1116;  Harris  v.  Car- 
mody,  131  Mass.  51,  41  Am.  Rep.  188:  Bene- 
dict v.  Roome,  106  Mich.  378,  04  N.  W.  193. 

Mr.  Martin  B.  Burris,  for  defendant  in 
error : 

The  mode  of  the  termination  of  the  al- 
leged malicious  prosecution,  as  disclosed  by 
the  evidence,  is  not  such  a  termination  as 
the  law  requires  for  the  maintenance  of 
such  an  action. 

McCormick  v.  Sisson,  7  Cow.  717;  Clark 
V.  Cleveland,  6  Hill,  347;  Wilkinson  v. 
Hoicell,  1  Moody  &  M.  495;  Gallagher  v. 
Stoddard,  47  Hun.  101;  Sariirell  v.  Parker, 
141  Mass.  405,  5  N.  E.  807;  Broicn  v.  Ran- 
dall, 36  Conn.  56,  4  Am.  Rep.  35;  Rhodes  v. 
Silvers,  1  Harr.  (Del.)  127;  Wells  v.  Par- 
sons, 3  Harr.  (Del.)  505;  Anderson  v.  Cal- 
lauay,  2  Houst.  (Del.)  324. 

Fennew^ill,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  superior  court 
for  Newcastle  county,  brought  by  William 
Craig,  the  plaintiff,  against  Benjamin  F. 
Ginn,  the  defendant,  for  the  recovery  of  dam- 
ages for  the  alleged  malicious  prosecution 
of  the  plaintiir  by  the  defendant.  Under 
the  instruction  of  the  court  the  jury  rend- 
ered a  verdict  in  favor  of  the  defendant,  the 
plaintiff  having  declined  to  accept  a   non- 


1001. 


Ckaio  y.  Ginn. 


717 


suit.  The  plaintiff  excepted  to  said  instruc- 
tions, and  took  his  writ  of  error,  upon  which 
the  case  ]ias  come  to  this  court. 

The  declaration  filed  by  the  plaintiff  con- 
tained three  counts,  the  tirst  of  which,  after 
Betting  forth  the  charge  contained  in  the 
warrant  filed  before  the  justice  of  the  peace, 
the  arrest  and  bringing  of  the  plaintiff  be- 
fore the  justice,  alleged  "that  the  said  de- 
fendant was  then  and  there  present,  but 
wilfully  neglected  to  offer  any  evidence 
whatever  to  support  the  said  false  and  ma- 
licious charge  against  the  said  plaintiff, 
which  said  -plaintiff  was  then  and  there 
ready  and  anxious  to  establish  his  innocence 
in  that  behalf;  and  the  said  defendant  did 
then  and  there  voluntarily  desert  and  aban- 
don his  said  complaint  and  prosecution  with- 
out the  consent  of  the  said  plaintiff;  and 
thereupon,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  Newcastle  county  aforesaid, 
the  said  John  VV.  Naudain,  Esq.,  so  being 
such  justice  as  aforesaid,  adjudged  and  de- 
termined that  the  said  plaintiff  was  not 
guilty  of  the  said  supposed  offense,  and  then 
and  there  caused  the  said  plaintiff  to  be 
discharged  out  of  the  custody  fully  acquit- 
ted and  discharged  of  the  said  supposed  of- 
fense; and  the  said  defendant  hath  not  fur- 
ther prosecuted  his  said  complaint,  and 
the  said  complaint  and  prosecution  is  whol- 
ly ended  and  determined,  to  wit,  at  New- 
castle county  aforesaid,  by  means  of  w^hich 
said  several  premises,"  etc.  In  the  second 
count  it  was  alleged  that  "the  said  defend- 
ant, not  having  any  evidence  to  support  the 
paid  false  and  malicious  charge,  and  well 
knowing  the  innocence  of  the  said  plaintiff 
in  that  behalf,  then  and  there  voluntarily 
neglected  to  bring  the  same  on  to  a  hearing 
or  trial,  and  thereupon,  to  wit,  on,"  etc., 
"at,"  etc.,  "the  said  John  W.  Naudain,  Esq., 
60  being  such  justice  of  the  peace  as  afore- 
said, adjudged  and  determined  that  the  said 
plaintiff  v/as  not  guilty  of  the  said  supposed 
offense,  and  then  and  tliere  ordered  the  said 
plaintiff  to  be  discharged  out  of  the  custody, 
and  the  said  plaintiff  was  then  and  there 
discharged,  fully  released,"  etc.  The  third 
count  contained  the  following  allegation: 
"And  thereupon  the  said  defendant,  not  hav- 
ing any  ground  or  evidence  to  support  the 
said  false  aYid  malicious  charge,  then  and 
there  voluntarily  withdrew  his  said  com- 
plaint and  prosecution,  and  abandoned  the 
same,  and  then  and  there,  to  wit,  on,"  etc., 
*'at,"  etc.,  "the  said  John  W.  Naudain,  Esq., 
discontinued  the  said  prosecution,  and  dis- 
missed the  said  case,  and  ordered  the  said 
plaintiff  to  be  discharged  out  of  custody; 
and  the  said  plaintiff  was  then  and  there 
discharged  and  fully  released  of  the  said 
supposed  offense,  and  the  said  complaint 
and  prosecution  is  wholly  ended  and  deter- 
mined in  favor  of  the  said  plaintiff  as  afore- 
said," etc.  It  is  upon  the  third  count  that 
tJie  plaintiff  mainly  relies.  In  the  court 
below  the  motion  for  a  nonsuit  was  based 
upon  two  grounds,  viz.:  (1)  That  there 
was  material  and  fatal  variance  between  the 
averments  in  the  declaration  and  the  proof 
in  respect  to  the  termination  of  the  prosecu- 
$3  L.  K.  A. 


tion  for  which  the  action  was  brought;  (2) 
that  the  mode  of  termination  of  the  alleged 
malicious  prosecution,  as  disclosed  by  the 
evidence  produced  by  the  plaintiff,  was  not 
such  a  termination  as  the  law  requires  for 
the  maintenance  of  such  an  action.  On  both 
of  these  grounds  the  court  was  of  opinion 
that  the  plaintiff  should  not  be  permitted 
to  recover,  and  accordingly  directed  the  jury 
to  render  a  verdict  in  favor  of  the  defendant. 
Such  direction  of  the  court  is  assigned  as 
error,  and  it  therefore  becomes  necessary 
for  us  to  determine  whether  the  court  below 
was  justified  in  disposing  of  the  case  as  it 
did,  without  submitting  the  same  to  the 
jui-y. 

Upon  a  careful  examination  of  the  record, 
we  find  that  the  evidence  produced  by  the 
plaintiff,  so  far  as  the  same  is  material  to 
the  question  before  us,  consisted  of  the  rec- 
ord of  the  justice  of  the  peace  before  whom 
the  alleged  malicious  prosecution  w^as  in- 
stituted, and  a  written  agreement  and  in- 
dorsement, thereon,  together  with  the  oral 
testimony  of  the  plaintiff,  and  a  party 
named  Atwell,  who  seems  to  have  been  act- 
ing, if  not  as  the  agent,  at  least  as  the 
friend,  of  the  plaintiff.  The  said  record  is 
as  follows:  "Action  on  the  oath  of  Ben- 
jamin F.  Ginn  this  10th  day  of  March,  a.  d. 
1898,  charging  William  Craig  of  obtaining 
under  false  pretense  from  George  M.  D. 
Hart  two  hundred  and  twenty-four  and  A«g 
dollars,  belonging  to  the  said  Benjamin  F. 
Ginn,  on  the  IGth  day  of  February,  a.  d. 
1898.  Warrant  issuedto  George  W.  Skeggs, 
constable,  this  10th  day  of  March,  a.  d. 
1898,  for  the  arrest  of  William  Craig  forth- 
with. George  W.  Skeggs,  constable,  re- 
turned summons  same  day,  10th  of  March, 
A.  D.  1898,  with  prisoner  in  charge.  After 
Benjamin  F.  Ginn's  attorney  and  William 
Craig,  consulting  together,  agreed  to  aban- 
don the  warrant,  and  settle  by  mutual  con- 
sent or  by  referee  trial,  the  prisoner  released 
from  said  charge.  Before  John  W.  Naudain, 
J.  P."  There  was  written  across  the  face 
of  the  record  this  entry,  which  is  admitted 
by  the  plaintiff  to  be  a  part  of  the  record: 
"Costs  paid,  and  settled  by  mutual  consent. 
Case  discharged."  The  \varrant  on  which 
the  plaintiff  was  arrested  was  also  admitted 
in  evidence,  and  is  substantially  set  forth  in 
the  record  above  given.  The  written  agree- 
ment and  indorsements  thereon  were  as  fol- 
lows: 

W'hereas,  Benjamin  F.  Ginn  and  William 
Craig,  both  of  Appoquinimink  hundred,  are 
in  dispute  as  to  the  amount  of  money  due  the 
said  Ginn  as  proceeds  of  sale  of  wheat  and 
corn  to  George  M.  D.  Hart  on  the  16th  day 
of  February,  A.  D.  1808,  and  it  is  desired  to 
postpone  a  settlement  until  Saturday,  the 
26th  day  of  March,  next,  at  9:30  a.  m.,  at 
the  office  of  John  W.  Naudain,  Esq.,  J.  P.,  in 
order  that  the  said  Craig  shall  have  an  am- 
ple opportunity  to  produce  his  accounts: 
Now,  therefore,  we  hereby  agree  to  pay  to 
the  said  Ginn  whatever  sum  shall  be  ascer- 
tained to  be  due  on  said  accounts  at  the  con- 
ference aforesaid,  or,  in  failure  of  their  be- 
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Sag  9hU  to  tLfp-ee,  to  pay  winterer  judp;- 
nurnt  tliAt  Khali  be  of/tainM  again H  said 
Craf^  in  an  a/.-tson  at  lav  tber<»on«  Witness 
our  lian/U  and  m^U  this  lOtb  day  of  March, 
A«  P,  1808. 

Wm,  Craig.     [Seal.] 
J.  W.  Atwell.     [Seal.] 
Witn<!HM  at  signing:     George  W.  Skeggs. 

IndorM'mcntii: 

March  26th,  1898. 

'HiO  amount  aKc<>rtained  to  be  due  from 
William  Craig  to  Benjamin  F.  Ginn  is  one 
bundriMi  and  seventv  dollars,  and  we  hereby 
agrw;  to  pay  the  said  Benjamin  F.  Ginn  the 
ftaid  Htim  of  one  hundred  and  seventy  dol- 
lars six  mf/nths  from  the  date  hereof,  with 
h'^al  inU^rf^t  till  paid.  Said  sum  above 
numlioncd  is  agreed  upon  as  a  settlement  of 
outstanding  accounts  oetweon  the  said  Ginn 
and  Cruig  in  full.  Wm.  Craig. 

John  W.  Atwell. 

I  horeby  accept  the  above  obligation  in 
sctth'uicnt  as  therein  stated. 

B.  F.  Ginn. 

September  28th,  1898. 
Ucc«»ivpd  of  Mr.  John  W.  Atwell  one  hun- 
dred and  Hoventy-five  dollars  and  ten  cents 
in  full  of  the  above  obligation. 

Martin  B.  Burris,  Pltfs.'  Atty. 

It  appears  from  the  oral  testimony  pre- 
senlcvl  by  the  plaintiff  that  about  the  middle 
of  February,  1808,  he  received  from  George 
M.  1).  Hart,  for  a  part  of  the  grain  crop  of 
IH()7,  tho  Hum  of  $224.02;  that  he  was  the 
toiiiiiit  of  tlie  defendant  at  the  time,  but  had 
nnidn  up  his  mind  to  leave  the  farm  the  1st 
of  the  next  month;  that  ho  then  owed  the 
dofomiiuit  $150.  It  also  appears  that,  when 
tho  plnintitT  was  arrosto<l  and  taken  before 
tho  juhUco  of  tho  peace,  he  asked  for  a  post- 
ponomont  of  tho  case,  stating  **that  it  did 
not  suit  him  to  attend  to  the  case  right  on 
that  day."  Defendant's  counsel  replied: 
"No;  ho  would  not.  That  has  got  to  be  set- 
tltMl  today,  and  rijiht  here,  or  you  go  up 
tho  road."  Tho  agrwraont  above  mentioned 
\va8  tluMi  signed  by  the  plaintiff  and  Atwell, 
and  plaint  iff  was  thereupon  di^^charged  by 
the  ju**tii'o.  It  was  nUo  shown  by  the  testi- 
mony that  the  costs  in  the  case,  which 
aniountinl  to  $2.»"»0,  wore  paid  by  the  plain- 
titT  and  tho  defendant  in  equal  amounts. 

Ipou  this  state  of  facts,  shown  and  ad- 
mit led   by  the  r>UunUfr,  we  shall   consider, 
nml  dot  ermine  wnether  there  was  such  a  ter-  ( 
mi  nation  of  tho  prosecution   as  would   en- 
able the  plaintiff  to  maintain  his  action  for 
malicious  pnv<ocution.    It  is  essential  to  the  , 
maintonamH)    of    such   an   action   that   the 
plaint itT  shall  prove,    among   other    things,' 
that   the  pn^so^'ution  was  not  only  tormin- 
attnU  but  tenninatoil  in  his  favor.     Hhodes 
V,  *S»7tyr»»  1  Harr.  \  l\'l.>   127:  ^Vt'U$  v.  Far- 
9i>ns^  8  Harr.    (IX*l.)    ChW     Certainly  it   is 
iu>t  neivssary  to  the  maintenance  of  such  an 
action  that  the  criminal  proceeding  should 
bftA*^  terminated  in  a  verdict  of  acquittal.  ■ 
S\)eh  terminatioa  may  be  caused  by  the  en- ' 
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'try  of  a  nolle  pro$€qui^   or  in   some  other 
.  way ;  and  it  is  imquestioiiably  the  law  that 
a  voluntary  abandonment  of  the  case  by  the 
i  party  who  made  the   complaint  is  sneh   a 
termination.     But  the  rule  seems  to  be  well 
settled  that,  where-  the  termination  of  the 
prosecution  has  been  brought  about  by  the 
procurement  of  the  party  prosecuted,  or  by 
compromise  and  agreement  of    the    parties, 
then  an    action    for    malicious    prosecution 
cannot  be  maintained.     ilcCormick  v.   Sis- 
sorit  7  Cow.  715;  Welch  v.  Cheek,  115  X.  C 
311,  20  S.  E.  4G0;  Jjangford  v.  Boston  <€  A. 
It.  Co.  144  Mass.  431,  11  N.  E.  697;  Jfarcu* 
v.  Bernstein,  117  N.  C.  31,  23  S.  E.  38;  Af- 
\cood  V.  Beinte,  73  Hun,  547,  26  N.  Y.  Supp. 
140;   Clark  v.  Cleveland,  6  Hill,  344;    Gal- 
lagher V.  Stoddard,  47  Hun,  101;  Wilkinson 
V.  JJoicelh  1  Moody  &  M.  495;  Broicn  x.  Ran- 
dall, 36  Conn.  56,  4  Am.  Rep.  35;  Sariiccll 
V.  Parker,  141  Mass.  405,  5  N.  E.  807 ;  Fad- 
ner  v.  Filer,  27  111.  App.  506.     We  think  it 
is  not  at  all  necessary    to    refer    at    much 
length  to  the  authorities  cited  in  support  of 
the  rule,  because  we  imagine  there  is  not 
so  much  doubt  about  the  correctness  of  the 
rule  as  there  is  respecting  its  application  to 
the  facts  in  the  present  case.     In  the  case 
of  MeCormick  v.  Sisson,  before  the  justice- 
had  finished  the  examination  of  the  witness- 
es, the  parties  decided  they  would  settle  all 
matters  of  difficulty  between  them,  and  on 
that  account  he   proceeded   no   further.     It 
was  held  to  be  not   such   a   termination   as 
would  sustain  an  action.     This  case  was  ap- 
proved in  Clark  v.  Cleveland.     In  the  case 
of  Gallagher  v.  Stoddard,  after  the  plaintiff 
was  arrested  he  gave  the  officer  making  the 
arrest  $0  in  settlement  of  all  claims  against 
him  by  the  complainant,  officer,  and  justice. 
The  court  held  that  the  action  could  not  be 
maintained    on    these    facts,  and    that    the 
nonsuit  granted    should    be    sustaine<l.     In 
the  case  of  Lang  ford  v.  Boston  c6  .4.  H.  Co. 
the  court  said:     "But  our    cases    uniformly 
hold  that,  where  nolle  prosequi  is  entered  by 
the  procurement  of  the  party  prosecuted,  or 
by  his  consent,  or  by    way    of   compromise, 
such  party  cannot  have  an  action  for  ma- 
licious prosecution."     It  appeared  from  the- 
evidence  that,  after  the    complaint    against 
the  plaint itY  was  entered    in    the    superior 
court  upon  his  appeal,  a  nolle  prosequi  wa^ 
entered  by  the  district  attorney  by  the  pro- 
curement  of  the  attorney  of   the  plaintiff. 
In  the  recent  cases  cited  from  North  Caro- 
lina the  rule  laid  down  in  the  Langford  Case 
was  quototl  and   approved.     In  the  ease  in 
115  X.  C.  and  20  S.  E.  the  important  facts 
were  that,  after  the  plaintiff  had  been  ar- 
re^te<l  on    a    cbarcre    of    embez7lement,  and 
brought  before  the  justice,  a  party  appeared 
who  chiimeii  to  be  a  friend  of  all  conc**med, 
and  asked  for  a  private  interview  with  the 
parties   interested,  whereupon  they   retire*! 
to  a  private  roi^m.     After  a  while  the  jois- 
tice  was  calleti  in,  and  the  mutual    friend 
drew  up  and  signed  a  paper.     The  plaintiff 
paid  a  part  of  the  co^t^^.     The  case  was  diis- 
missovl.     The  superior  court  on  appeal  said: 
"Where,    however,*  the    pnxeeding    is    dis- 
missed by  virtue  of  an  agreement  bgtween 
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the  parties,  the  principle  [that  is,  the  gen- 
eral rule  as  to  the  termination  of  the  prose- 
cution] does  not  apply.  There  was  testi- 
mony in  this  case  tending  to  show  some  ar- 
rangement between  the  parties  under  which 
the  plaintiff  paid  a  part  of  the  costs,  and 
was  discharg^."  This  case  seems  striking- 
ly similar  to  the  one  before  us.  In  the  case 
of  Welch  V.  Cheek,  125  N.  C.  353,  34  S.  E. 
531,  it  was  shown  that  the  plaintiff  com- 
promised with  the  defendant,  and  agreed 
and  consented  to  the  ending  of  the  action 
before  the  justice.  The  court  said:  "It  is 
a  settled  rule  that,  before  an  action  like  the 
present  to  recover  damages  can  be  main- 
tained, the  criminal  action  must  have  ter- 
minated in  some  way,  either  by  nol.  pros,, 
verdict,  or  quashing,  etc.  When,  however, 
the  termination  has  been  induced  and 
brought  about  by  the  defendant,  he  cannot 
maintain  an  action  for  damages."  The  case 
of  Atwood  V.  Beirne,  73  Hun,  547,  26  N.  Y. 
Supp.  149,  was  another  in  which  the  appel- 
late court  reversed  a  judgment  against  the 
defendant,  declaring  the  plaintiff's  case 
must  fail  because  there  was  not  such  a  ter- 
mination of  the  prosecution  in  the.  plaintiff's 
favor  as  would  afford  the  proper  foundation 
for  an  action  for  malicious  prosecution.  In 
that  case  it  appears  there  had  been  two 
cross  complaints  of  assault  and  battery,  and 
one  complaint  of  larceny.  After  trying  one 
of  the  assault  and  battery  cases,  it  was  ar- 
ranged by  counsel  that  the  complainants 
should  respectively  be  absent  from  court 
upon  the  days  to  which  the  proceedings  in 
the  other  cases  were  adjourned,  and  each 
complaint  thus  fell  for  want  of  prosecution. 
The  court  said  the  "disposition  of  the  mat- 
ter was  judicious  and  creditable  to  all  con- 
cerned, but  it  was  not  such  a  termination  of 
the  prosecution  as  would  sustain  an  action. 
In  principle  it  was  a  compromise  or  an  aban- 
donment of  the  proceeding  by  mutual  con- 
sent, and  no  real  determination  has  been 
had.  On  that  ground  the  plaintiff's  case 
fails."  We  have  not  been  able  to  examine 
the  case  of  Fadner  v.  Filer,  but  from  refer- 
ences made  thereto  which  we  have  seen  in 
different  digests  it  distinctly  appears  the 
court  held  that  "the  compromise  of  a  crim- 
inal prosecution  does  not  constitute  such  a 
termination  as  will  justify  an  action  for  ma- 
licious prosecution." 

We  have  made  a  very  careful  examination 
of  all  the  authorities  cited  in  the  argument, 
as  well  as  others  bearing  on  the  question 
we  are  considering,  and  find  no  substantial 
conflict  between  them,  and  no  dissent  'from 
the  rule  above  stated,  unless  the  case  of 
Rohbins  v.  Robbins,  133  N.  Y.  597.  30  N.  E. 
977,  be  considered  as  an  authority  to  the 
contrary.  That  decision,  however,  seems  to 
stand  alone,  and  is  not  only  unsupported  by 
any  authority  that  we  have  been  able  to  find, 
but  appears  to  be  in  conflict  with  other  rul- 
ings in  the  same  state.  In  the  case  of  Mor- 
ton v.  Young,  55  Me.  24,  92  Am.  Dec.  565, 
which  was  cited  by  the  plaintiff,  it  was  held 
that,  where  a  person  was  arrested,  and  sub- 
sequently, for  the  purpose  of  procuring  his 
discharge,  pays  under  protest  a  portion  of 
63  L  R.  A. 


the  sum  claimed,  he  is  not  thereby  estopped 
from  showing  the  want  of  probable  cause. 
The  court  said:  "If  he  [the  plaintiff]  set- 
tled the  demand  understandingly  and  vol- 
untarily, he  is  estopped  from  denying  that 
the  defendant  had  probable  cause  for  bring- 
ing the  suit."*  This  case  is  not  at  all  incon- 
sistent with  those  we  have  given  in  support 
of  the  position  taken  by  the  defendant.  The- 
case  of  Marcus  v.  Bernstein,  above  men- 
tioned, may  at  first  appear  to  be  somewhat 
in  conflict  with  the  other  cases  we  have  cited. 
And,  although  a  different  conclusion  was 
reached  therein,  yet  the  court  said  that, 
while  inclined  to  agree  to  the  proposition 
recognized  in  the  Langford  Case,  they 
thought  the  facts  would  not  admit  of  its  ap- 
plication. And  those  facts  were  (1)  that 
the  plaintiff  protested  all  the  time  that  his 
arrest  was  malicious,  and  without  just 
cause  J  and  (2)  that  the  defendant  paid  the 
costs  of  the  prosecution. 

From  an  examination  of  the  testimony 
which  we  have  above  given  it  is  perfectly 
clear:  (1)  That  the  defendant,  Ginn,  a*t 
the  time  the  plaintiff  was  arrested  and 
brought  before  the  justice,  was  present, 
ready  and  anxious  to  proceed  with  the  hear- 
ing, and  was  unwilling  to  consent  to  any 
postponement  or  delay;  (2)  that  the  plain- 
tiff, Craig,  was  not  ready  or  willing  to  pro- 
ceed, but  insisted  strongly  on  a  postpone- 
ment; (3)  that  the  agreement  was  then 
signed  by  the  plaintiff  and  his  friend  At- 
well,  which  terminated  the  prosecution;  (4) 
that  the  plaintiff  paid  one  half  of  the  prose- 
cution; (5)  that  the  said  agreement,  as  ap- 
pears by  its  terms,  was  made  and  accepted 
for  the  accommodation  of  Craig,  and  at  his 
instance.  Can  there  be  the  slightest  doubt, 
therefore,  that  the  criminal  prosecution  was 
terminated,  not  only  with  the  consent,  but 
by  the  procurement,  of  the  defendant  there- 
in? It  is  perfectly  clear  that  the  prisoner 
was  discharged  in  consideration  of  said 
agreement,  whereby  the  plaintiff  and  his 
surety  bound  themselves  to  pay  whatever 
sum  was  ascertained  to  be  due  at  the  confer- 
ence to  be  had  between  the  parties,  or,  in 
the  event  of  their  failure  to  agree,  whatever 
judgment  might  be  obtained  against  the 
plaintiff  in  an  action  at  law  for  that  pur- 
pose. This  is  manifest,  not  only  from  the- 
fact  that  the  defendant  had  been  insisting 
up  to  the  time  of  the  execution  of  the  agree- 
ment upon  an  immediate  hearing  of  the  case, 
but  also  from  the  record  of  the  justice,  which 
recites  that,  "after  Benjamin  F.  Ginn's  at- 
torney and  William  Craig,  consulting  to- 
gether, agreed  to  abandon  the  warrant,  and 
settle  by  mutual  consent  or  by  referee  trial, 
the  prisoner  released  from  said  charge." 
The  evidence  adduced  by  the  plaintiff  pre- 
sents as  strong  a  case  as  can  well  be  imag- 
ined of  the  termination  of  the  prosecution 
by  the  procurement  and  consent  of  the  de- 
fendant therein,  or  by  a  compromise  or  set- 
tlement of  the  matters  in  dispute.  We  are 
clearly  of  the  opinion,therefore,not  only  that 
the  rule  of  law  is  as  we  have  above  stated, 
but  we  are  equally  clear  that  the  case  now 
before  us  comes  fairly  within  its   applica 
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tion,  unless  the  agreement  which  caused  the 
termination  of  the  prosecution  was  obtained 
by  duress,  as  is  contended  by  the  plaintilf. 
But  such  contention,  made  by  the  plaintiff, 
seems  to  us  inconsistent  and  untenable,  for 
the  reason  that  the  agreement  which  he  now 
seeks  to  have  disregarded  on  the  ground  of 
•duress  was  put  in  evidence  by  himself  as 
a  material  part  of  his  case.  As  appears  by 
the  record,  he  declared,  in  reply  to  a  ques- 
tion asked  by  the  court,  that  the  paper 
(meaning  the  agreement)  "was  material, 
everything  on  it."  It  would  be  quite  ex- 
traordinary for  us  to  hold  that  the  plaintiff 
may  be  permitted  to  impeach  the  evidence 
which  he  insisted  upon  making  a  part  of 
his  case,  and  which  he  stated  was  material 
thereto;  and  it  would  be,  in  effect,  impeach- 
ing tlie  record  of  the  justice,  which  the  plain- 
tiff introduced,  and  upon  which  he  relied, 
because  it  states  that  the  prisoner  was  dis- 
charged by  virtue  of  an  agreement  .made  by 
the  parties.  And  manifestly  this  is  the 
same  agreement  which  it  is  now  insisted  was 


obtained  by  duress,  and  should  be  disre- 
garded by  this  court.  We  think  such  posi- 
tion cannot  be  successfully  maintained.  We 
are  of  the  opinion  that  there  was  no  evi- 
dence that  should  have  been  submitted  to 
the  jury  which  tended  to  show  that  the 
agreement  in  question  was  obtained  by 
duress.  To  say  that  it  might  have  been  so 
obtained,  would  be,  we  think,  but  specula- 
tive, in  the  absence  of  some  pertinent  testi- 
mony to  that  effect.  The  question  is,  not 
what  might  have  induced  the  plaintiff  to 
make  the  agreement,  but  rather  what  the 
evidence  shows,  or  tends  to  show,  did  induce 
him  to  make  it.  Our  conclusion  being  that 
the  determination  of  the  prosecution  before 
the  justice  was  not  such  a  tenui nation  as 
the  law  requires  to  sustain  an  action  for  ma- 
licious prosecution,  we  deem  it  unnecesj^ary 
to  consider  the  question  of  variance,  which 
was  also  ably  and  elaborately  argued  by 
counsel. 

The  assignment  of  error  is  overruled,  and 
the  judgment  hclow  affirmed. 
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*1.  A  rniln'ay  company,  in  lt«  capacity 
as  a  common  carrier,  may,  as  the  basis 
for  fixing  its  charges  and  limiting  the  amount 
of  Its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment  em- 
bracing an  actual  and  bona  fide  agreement  as 
to  the  value  of  the  property  to  be  trans- 
ported; and  In  such  case  the  latter,  when 
loss,  damage,  or  destruction  occurs,  will  be 
bound  by  the  "agreed  valuation."  But  a 
mere  general  limitation  as  to  value,  expressed 
in  a  bill  of  lading,  and  amounting  to  no  more 
than  an  "arbitrary  preadjustment  of  the 
measure  of  damages,"  will  not,  though  the 
shipper  assents  in  writing  to  the  terms  of 
the  document,  serve  to  exempt  a  negligent 
carrier  from  linbllity  for  the  true  value. 

2.  Under  jf  2318  of  tUe  Civil  Code,  a  car- 
rier failing  to  comply  with  the  requirements 

•Headnotes  by  Li'mpkin,  P.  J. 


Note. — For  other  cases  in  this  series  as  to 
right  of  carrier  to  limit  its  common-law  liability 
in  the  absence  of  negligence,  see  Little  Rock  & 
Ft.  S.  II.  Co.  V.  Cravens  (Ark.)  18  L.  R.  A.  527, 
nnd  vote;  St.  Joseph  &  G.  I.  R.  Co.  v.  Palmer 
(Neb.)  22  L.  R.  A.  335 ;  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Wallace  (C.  C.  App.  7th  C.)  30  L.  R.  A. 
161;  Klrby  v.  Western  U.  Teleg.  Co.  (S.  D.) 
30  L.  R.  A.  612 :  Allam  v.  Pennsylvania  R.  Co. 
(Pa.)  39  L.  R.  A.  535. 

For  power  to  limit  liability  In  case  of  negli- 
gence, see  Alabama  G.  S.  R.  Co.  v.  Carroll  (Ala.) 
18  L.  R.  A.  433;  Alalr  v.  Northern  P.  R.  Co. 
(Minn.)  19  L.  R.  A.  704;  J.  J.  Douglass  Co.  v. 
Minnesota  Transfer  R.  Co.  (Minn.)  30  L.  R.  A. 
SCO:  Pierce  v.  Southern  P.  Co.  (Cal.)  40  J..  R. 
A.  .sriO :  nnd  Ilarman  &  Crockett  v.  Norfolk  &  W 
U.  Co.  (Va.)  44  L.  R.  A.  289. 
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of  the  next  preceding  section,  as  to  tracing 
"freight"  which  has  been  lost,  damaged,  or 
destroyed,  and  giving  Information  with  re- 
spect tliereto,  becomes  liable  for  the  negli- 
gence of  a  connecting  carrier. 
3.  M'ltere  botli  tl&c  parties  to  a  case 
move  for  a  new  trial,  the  granting  of 
cither  motion  leaves  the  case  pending  in  the 
lower  court,  and  while  it  so  remains  a  Judg- 
ment overruling  the  other  motion  cannot  be 
lawfully  brought  to  the  supreme  court  for 
review. 

(May  22,  1901.) 

WHITS  of  error  to  the  Superior  Court  for 
Pike  County  to  review  a  judgment 
granting  a  new  trial  to  plaintiff  and  refus- 
ing one  to  defendant  ajter  judgment  in 
plaintiff's  favor  for  a  less  sum  than  de- 
manded in  an  action  brought  to  recover 
damages  for  deterioration  from  negligence  in 
the  value  of  property  delivered  to  defend- 
ant for  transportation,  the  carrier  respon- 
sible for  which  defendant  failed  to  ascer- 
tain as  required  by  statute.  Judgment 
granting  new  trial  affirmed  and  second  tcrit 
of  error  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  Ii.  Berner  for  plaintiff  in 
error. 

Mr.  W.  W,  Iiambdin  for  defendant  in 
error. 

Lumpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  founded  on  the  provisions 
of  §§  2317  and  2318  of  the  Civil  Code,  which 
were  codified  from  the  act  of  October  Hi. 
1891,  commonly  called  the  "tracing  act." 
See  Acts  1890-91,  vol.  1,  p.  156.  In  their 
petition  the  plaintiffs  alleged  facts  bringing 
the  case  within  the  sections  cited.  The 
"freight"  involved  was  a  carload  of  grapes. 
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consigned  to  Omaha,   Nebraska,   which   the    pose     of     these     bills     of     exceptions     in 
plaintiffs    delivered    to    the     defendant    at    the     order     indicated,     and     will     accord- 


Barnesville,  in  this  state.  The  bill  of  lading 
embraced  a  special  contract,  waa  signed  by 
the  plaintiffs  and  an  agent  of  the  defendant, 
and  contained  a  stipulation  that  the  com- 
pany was  to  carry  the  grapes  to  the  desti- 
nation indicated,  "if  on  its  road,  or  to  de- 
liver to  another  carrier  on  the  route  to  said 
destination,  subject,  in  either  instance,  to 
the  conditions  below,  which  arc  agreed  to  in 
consideration  of  the  rate  named."  Among 
the  "conditions  below"  was  one  that  the 
"several  lines  [over  which  the  grapes  were 
to  be  transported]  will  not  be  held  liable 
for  injury  to,  or  decay  of,  fruit,  vegetables, 
or  melons,  or  any  perishable  freight,  caused 
[in  divers  specified  ways],  unless  such  de- 
cay or  injury  shall  be  the  direct  result  of 
the  carrier's  €iegligence,  and  the  shipper, 
owner,  and  consignee  hereby  assume  the 
burden  of  proving  such  negligence."  The 
last  stipulation  in  the  bill  of  lading  was  as 
follows:  "In  consideration  of  the  reduced 
rates  specified  above,  it  is  mutually  agreed 
that  the  value  of  fruit  shipments  under  this 
bill  of  lading  shall  be  taken  at  not  exceed- 
ing $500  per  carload;  vegetable  shipments, 
$200  per  carload;  melon  shipments,  i^85  per 
carload;  and  the  carrier  shall  in  no  event 
be  liable  for  any  greater  sum  in  case  of  total 
loss  or  destruction;  and  in  case  of  partial 
loss  or  destruction,  or  destruction  of  a 
quantity  less  than  carload,  the  liability 
shall  be  proportionate."  The  evidence  in- 
troduced at  the  trial  showed  that  the  grapes 
were  in  good  condition  when  delivered  to  the 
defendant;  that  they  were  not  damaged  on 
its  line,  but  that,  because  of  the  negligence 
of  some  one  or  more  of  the  other  connecting 
carriers,  they  reached  their  destination  in 
such  a  damaged  condition  that  no  more  than 
$265.45  could  be  realized  from  a  sale  of 
them ;  and  that,  if  they  had  arrived  at  Oma- 
ha undama^yed,  they  might  have  brought  as 
TOUch  as  $700.  The  court,  holding  that  un- 
der the  stipulation  last  quoted  from  the  bill 
of  lading  the  maximum  value  of  the  grapes 
could  in  no  event  be  placed  at  a  sum  exceed- 
ing $500,  directed  a  verdict  for  the  plaintiffs 
for  $234.55,  the  difference  between  $500  and 
$2G5.45,  the  amount  for  which  the  grapes 
were  sold.  The  plaintiffs  made  a  motion 
for  a  new  trial,  the  main  and  controlling 
ground  of  which  was  predicated  upon  al- 
leged error  in  holding  that,  under  the  facts 
appearing,  the  defendant  should  not  be  held 
liable  for  the  difference  between  $700,  the 
highest  proven  value  of  the  grapes,  and  the 
$265.45  which  they  brought.  The  defend- 
ant also  moved  for  a  new  trial  on  various 
grounds.  For  a  reason  which  will  herein- 
after appear,  their  contents  need  not  be  set 
forth.  The  court  granted  the  plaintiffs'  mo- 
tion, and  overruled  that  of  the  defendant. 
It  sued  out  two  bills  of  exceptions.  In  one, 
tehich  for  convenience  w^e  will  designate  as 
the  "first,"  it  allege<i  error  in  granting  the 
plaintiffs'  motion.  In  the  other,  which  for 
u  like  reason  we  will  call  the  "second"  com- 
plaint was  made  of  the  court's  refusal  to 
•sustain  the  defendant's  motion.  We  will  dis- 
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ingly  first  take  up  and  deal  with 
the  decisive  question  which  the  defend- 
ant's exception  to  the  granting  of  the  plain- 
tifl's'  motion  presents,  and  apply  the  ruling 
which  we  make  thereon  to  the  case  in  hand. 
The  second  bill  of  exceptions  will  then  be  in 
order  for  consideration. 

1.  There  is  in  this  country  great  contrari- 
ety of  judicial  opinion  with  respect  to 
whether  or  not  a  common  carrier  can  by 
special  contract  lawfully  limit  the  amount 
of  its  liability  for  loss  or  damage  which  may 
be  occasioned  by  its  own  negligence,  in 
Georgia  R.  &  Bkg.  Go,  v.  Keener^  93  Ga. 
808,  21  S.  E.  287,  this  court  held  that  where 
"the  contract  of  shipment  was  not  one  lim- 
iting value  by  express  agreement,  but  one 
in  which  there  was  no  attempt  to  estimate 
value,"  the  carrier  would  not  be  exempt 
from  the  liability  imposed  by  law  for  loss 
occasioned  by  its  own  negligence.  It  is  not 
necessary  to  repeat  here  the  reasoning  of 
our  present  chief  justice,  who  delivered  the 
opinion  in  that  case,  and  therein  cited  sev- 
eral authorities  supporting  the  conclusion 
announced;  but,  in  view  of  the  importance 
of  the  question,  it  may  not  be  amiss  to  em- 
brace the  present  opportunity  of  showing 
the  extent  to  which  those  authorities  go  in 
sustaining  the  correctness  of  that  conclu- 
sion. We  also  cite  infra  one  very  strong 
case  from  31  Minn.  85,  47  Am.  Rep.  781,  16 
X.  W.  497  ( Moulton  v.  St.  Paul,  M.  d  M.  R, 
Co.) , not  referred  to  in  the  opinion  just  men- 
tioned, and  indicate  where  numerous  others 
on  the  same  line  and  contra  may  be  found. 
After  stating  that  the  courts  have  dif- 
fered widely  in  their  views  upon  this  ques- 
tion, Mr.  Hutchinson  says  that  "the  majori- 
ty of  the  authorities  in  the  United  States 
hold  that  it  is  contrary  to  public  policy  to 
permit  the  carrier  to  stipulate  for  exemp- 
tion from  the  effects  of  the  negligence  of 
himself  or  his  servants.  In  some  of  the 
states,  on  the  other  hand,  express  contracts 
to  that  effect  are  upheld."  The  author  then 
proceeds  as  follows:  "So,  in  reference  to 
this  particular  question,  it  is  held  by  the 
majority  of  the  courts  that  a  contract  lim- 
iting the  liability  of  the  carrier  to  a  certain 
sum,  in  case  of  loss, — that  is,  contracts  de- 
signed to  secure  a  partial  exemption  from 
liability, — while  valid  and  conclusive  where 
the  loss  is  caused  by  something  other  than 
the  carrier's  neglect,  cannot  be  allowed  to 
operate  where  the  loss  was  occasioned  by 
the  negligence  of  himself  or  his  servants, 
but  that  in  such  a  case  the  owner  may  re- 
cover the  full  value  of  the  goods.  To  be 
distinguished  from  these  cases,  however, — 
though  the  distinction  is  not  alwavs  oh- 
served, — are  those  cases,  obviously  differ- 
ent, in  which,  for  the  purpose  of  determining 
the  shipper's  liability  for  freight  and  the 
carrier's  responsiblity  for  damages,  the  val- 
ue of  the  property  is  agreed  upon.  When 
such  is  the  case,  the  Supreme  Court  of  the 
United  States  and  many  of  the  state  courts 
hold,  to  use  the  language  of  Mr.  Justice 
Blatchford,  'that  where  a  contract  of  the 
46 
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kind,  signed  by  the  shipper,  is  fairly  made, 
agreeing  on  the  valuation  of  the  property 
carried  with  the  rate  of  freight  based  on  the 
condition  that  the  carrier  assumes  liability 
only  to  the  extent  of  the  agreed  valuation, 
even  in  case  of  loss  or  damage  by  the  negli- 
gence of  the  carrier  the  contract  will  be  up- 
held as  a  proper  and  lawful  mode  of  securing 
a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him- 
self against  extravagant  and  fanciful  valua- 
tion.' That  this  class  of  cases  stands  upon 
different  ground  from  those  attempting  to 
secure  a  partial  liability  will  be  evident  up- 
on consideration,  and  several  of  the  decisions 
upon  the  latter  class  have  expressly  stated 
that  the  rule  would  be  otherwise  in  a  case 
of  this  nature.  But  the  rule  must  undoubt- 
edly be  confined  to  those  cases  only  which 
properly  fall  within  it,  which  are  those  in 
which,  as  the  basis  of  the  carrier's  charges 
and  responsibility,  the  value,  being  called 
in  question,  has  been  so  represented  by  the 
shipper,  or  so  agreed  upon  between  him  and 
the  carrier,  as  to  estop  the  shipper  from 
afterwards  alleging  that  it  ^vas  more.  The 
rule  cannot,  therefore,  apply  to  cases  where 
the  estimate  of  value  is  inserted  in  the  bill 
of  lading  without  his  knowledge  or  consent, 
or  by  covert  means,  or  to  those  in  which  the 
contract  for  exemption  is  not  clear  and  ex- 
press, as  it  is  well  settled  that  they  will  be 
construed  most  strongly  against  the  car- 
rier." Hutchinson,  Carr.  2d  ed.  §  250.  We 
make  these  extended  extracts  because  they 
express  with  great  force  and  clearness  ex- 
actly what  we  wish  to  say. 

In  Chicago  d  N,  W.  R.  Co.  v.  Chapman, 
133  111.  9G,  8  L.  R.  A.  508,  24  N.  E.  417,— a 
case  in  wliich  there  was  an  express  con- 
tract,— it  was  held  that  a  common  carrier 
cannot  arbitrarily  fix  t^e  value  of  the  goods 
delivered  to  him  for  transportation,  and 
thereby  limit  his  liability  in  case  of  loss. 
It  was  also  in  that  case  laid  down  that  **if 
a  value  be  fixed  bv  the  carrier,  and  the  con- 
tract  of  shipment  is  based  thereon,  the 
amount  thus  fixed  will  ordinarily  determine 
the  liability  of  the  carrier."  An  examina- 
tion of  the  opinion  of  Chief  Justice  Shope 
will  show  that  the  idea  intended  to  be  con- 
veyed by  the  words  last  quoted  was  that 
there  must  be  an  actual  and  bona  fide  agree- 
ment as  to  value  between  the  shipper  and 
the  carrier,  and  that  a  mere  general  limita- 
tion as  to  the  value  expressed  in  a  bill  of 
lading  will  not  serve  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value.  In 
the  notes  appearing  at  the  end  of  the  main 
case  in  the  volume  last  cited  are  references 
to  a  large  number  of  cases  on  both  sides  of 
the  question.  Under  the  heading,  Tendency 
of  Recent  Decisions  to  Modify  Rule  (p. 
596),  will  be  found  several  citations  of  cases 
supporting  the  view  we  are  undertaking  to 
sustain.  In  Moulton  v.  St,  Paul,  M.  &  M. 
R,  Co.  31  Minn.  85,  47  Am.  Rep.  781,  16  N. 
W.  497,  Dickinson,  J.,  said:  "The  same  rea- 
sons which  forbid  that  a  common  carrier 
should,  even  by  express  contract,  be  absolved 
from  liability  for  his  own  negligence,  stand 
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I  also  in  the  way  of  any  arbitrary  preadjust- 
I  ment  of  the  measure  of  damages,  where  the 
carrier  is  partially  relieved  from  such  lia- 
bility. It  would,  indeed,  be  absurd  to  say 
that  the  requirement  of  the  law  as  to  sucli 
responsibility  of  the  carrier  is  absolute,, 
and  cannot  be  laid  aside  even  by  the  agree- 
ment of  the  parties,  but  that  one  half  or 
three  fourths  of  this  burden  which  the  law 
compels  the  carrier  to  bear  may  be  laid 
aside,  by  means  of  a  contract  limiting  the 
recovery  of  damages  to  one  half  or  one 
fourth  of  the  known  value  of  the  property. 
This  would  be  mere  evasion,  which  would 
not  be  tolerated."  Even  in  Alair  v.  North- 
ern P,  R.  Co.  63  Minn.  160,  19  L.  R.  A.  764,. 
54  N.  W.  1072,  which  was  ruled  in  favor  of 
the  company,  the  doctrine  was  distinctly  an- 
nounced that  tliere  must  be  an  actual  con- 
tract, specifying  that  the  value  of  the  prop- 
erty shipped  does  not  exceed  a  sum  named, 
and  that  it  must  be  "fairly  and  honestly 
made  as  a  basis  of  the  carrier's  charges  and 
responsibility."  In  his  strong  and  well- 
written  opinion,  Mitchell,  J.,  remarked  that 
cases  in  which  "the  stipulation  was  purely 
and  solely  one  arbitrarily  limiting  the 
amount  of  rccoveiy,  without  regard  to  th© 
value  of  the  propcrtj',  as  in  Moulton  v.  8t^ 
Pauly  M.  cG  M.  R.  Co.,'*  were  not  pertinent 
upon  the  question  whether  or  not  a  carrier 
could  enforce  a  real  contract  of  the  nature- 
above  indicated;  and  he  added  that  in  the 
Moulton  Case  the  supreme  court  of  Minne- 
sota "recognized  the  right  of  the  parties  to 
agree  upon  the  value  of  the  property,  or  to 
fairly  liquidate  the  damages  in  case  of  loss." 
The  words  just  quoted  furnish  the  key  to 
the  whole  problem;  that  is,  the  parties  may 
actually  agree  on  the  value  of  the  particular 
consignment,  and  thus  fairly  liquidate  in 
advance  anticipated  damages.  But  this  is 
a  very  ditlerent  thing  from  a  loose  and  gen- 
eral limitation  as  to  amount  appearing  in  a 
bill  of  lading,  which  manifestly  could  not 
have  been  and  was  not  intended  to  have  ref- 
erence to  the  identical  goods  which  the  car- 
rier thereby  contracted  to  transport. 

Take  our  present  ca*-e:  The  property  de- 
livered to  the  defendant  company,  as  de- 
scribed in  the  bill  of  ladinsr,  was:  "1  car 
grapes, — 2,000  baskets."  The  paragraph  of 
the  document  relied  on,  embracing  an  agree- 
ment as  to  value,  merely  stipulate<l,  in  the 
most  general  and  comprehensive  terms,  that 
"the  value  of  fruit  shipments  under  this  bill 
of  lading  shall  be  taken  as  not  exceeding 
$500  per  carload;  vegetable  shipments,  $200 
per  carload:  melon  shipment.s,  $85  per  car- 
load." Could  any  fair  and  reasonable  mind 
ever  reach  the  conclusion  that  there  was,  be- 
tween the  plaintiffs  and  the  defendant,  any 
agreement  at  all  respecting  the  value  of  this 
particular  carload  of  grapes,  or  that  there 
was  even  a  remote  intention  to  make  such 
an  agreement?  The  bill  of  lading  w^a3  evi- 
dently printed  and  prepared  for  use  in  any 
shipment  of  fruit,  vegetables,  or  melons,  and 
its  manifest  purpose  was  to  limit  liability 
and  not  to  fix  or  agree  upon  values.  It  lim- 
ited the  value  of  all  "fruit"  shipments,, 
whether  consisting  of  grapes,  peaches,  ap- 
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pies,  pears,  or  other  fruits,  or  of  portions  of 
some  or  all  of  them.  It  declared  that  the 
value  of  a  carload  of  any  kind  or  kinds  of 
fruit  should  be  ''taken  at  not  exceeding 
$500,"  not  that  the  value  of  the  plaintiffs' 
carload  of  grapes  should  be  fixed  at  $500  or 
any  other  specified  sum.  Surely,  further 
comment  as  to  the  nature  and  purpose  of 
this  bill  of  lading  would  be  superfluous. 

We  find,  in  some  of  the  cases  holding  that 
the  value  was  in  fact  definitely  agreed  upon 
(notably  that  of  Hart  v.  Pennsylvania  i?. 
Co,  112  U.  S.  331,  28  L.  ed.  717,  5  Sup.  Ct. 
Rep.  151,  in  which  Mr.  Justice  Blatchford 
delivered  the  opinion  quoted  from  by  Mr. 
Hutchinson,  as  appears  above),  that  the  fig- 
ures in  the  bills  of  lading  expressing  values 
had  evidently  been  printed  before  their 
actual  use,  and  were  not  inserted  at  the  time 
of  issuing  such  bills  to  shippers.  In  the 
case  just  mentioned,  the  bill  of  lading  stipu- 
lated "that  the  carrier  assumes  a  liability 
on  the  stock  to  the  extent  of  the  following 
agreed  valuation:  If  horses  or  mules,  not 
exceeding  two  hundred  dollars  each;  if  cat- 
tle or  cows,  not  exceeding  $75  each,"  etc. 
With  the  utmost  respect  to  the  memory  of 
the  eminent  justice,  this  does  not,  in  view  of 
the  printed  words  "if"  and  "two  hundred," 
to  our  minds  much  resemble  a  fixed  and 
definite  agreement  as  to  the  value  of  the 
identical  horses  shipped  by  Hart;  but  much 
stress  was  laid  on  the  words  "agreed  valua- 
tion," and  the  contract  certainly  related  to 
horses  only.  At  any  rate,  the  case  was  de- 
cided on  the  theory  that  the  bill  of  lading 
did  embrace  such  an  agreement ;  and,  assum- 
ing this  to  be  so,  -we  have  no  complaint  to 
make  of  the  principle  laid  down,  for  our 
own  ruling  is  in  strict  accord  therewith. 

2.  Under  §  2318  of  the  Civil  Code,  if  the 
carrier  receiving  the  application  provided  for 
by  the  preceding  section  fails  to  trace  the 
freight  and  give  the  required  information, 
it  becomes  "liable  for  the  value  of  the  freight 
lost,  damaged,  or  destroyed,  in  the  same 
manner  and  to  the  same  extent  as  if  said 
loss,  damage,  or  destruction  occurred  on  its 
line."  The  damage  which  the  plaintiffs  sus- 
tained was  due  to  the  negligence  of  one  or 
more  of  the  defendant's  connecting  carriers. 
The  law,  under  the  facts  of  this  case,  im- 
putes this  negligence  to  the  defendant,  and 
makes  the  same,  in  effect,  its  negligence.  It 
has  been  clearly  shown  that  a  carrier  can- 
not stipulate  for  exemption  from  the  con«<e- 
quences  of  such  negligence.  It  can  hardly 
be  said  that  the  defendant  company  at- 
tempted to  protect  either  itself  or  any  other 
carrier  from  injury  or  damage  caused  by 
ne^fligence.  As  will  have  been  seen,  the 
stipulation  in  the  bill  of  lading  which  re- 
lated to  this  matter  really  contemplated 
that  liability  might  arise  from  negligence, 
and  merely  provided  that  it  should  not  be 
f)resumcd,  but  must  be  affirmatively  proved. 
See,  in  this  connection,  Savannah.  F.  d  W. 
R.  Co.  V.  Sloat,  93  Ga.  803,  807,  20  S.  E. 
219.  The  defendant  was  therefore,  under  the 
statute,  liable  for  some  amount.  It  did  not, 
as  we  have  endeavored  to  show,  limit  its 
liability  by  a  bona  fide  agreement  as  to  valu- 
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ation.  A  jury  could,  under  the  evidence, 
have  placed  the  value  of  the  grapes  at  $700, 
in  which  event  the  verdict  would  have  been 
for  $434.55.  The  court,  under  an  erroneous 
view  of  the  law,  limited  the  plaintiffs'  re- 
covery to  $234.55.  The  verdict  directed  was 
certainly  not  demanded,  and  the  court  prop- 
erly corrected  its  own  error  by  granting  a 
new  trial. 

3.  The  second  bill  of  exceptions  was  pre- 
maturely sued  out,  and  the  writ  of  error 
issued  thereon  must  accordingly  be  dis- 
missed. At  the  time  it  was  certified,  the 
case  was  pending  in  the  court  below;  for 
a  new  trial  had  been  granted,  and  the  case 
stood  upon  the  docket  for  another  hearing. 
It  was  in  Duke  v.  Story  (Ga.)  38  S.  E.  337, 
upon  the  authority  of  previous  cases,  held 
that,  so  long  as  a  motion  for  a  new  trial  in 
a  case  was  undisposed  of,  the  case  itself 
was  pending  in  the  lower  court.  Certainly, 
then,  a  case  is  pending  when  a  motion  for  a 
new  trial  therein  has  not  only  been  made, 
but  granted. 

Judgment  in  first  case  affirmed;  in  second 
case,  writ    of  error  dismissed. 

All  the  Justices  concur,  except  Siminons, 
Ch.  J.,  disqualified. 


Benton  B.   ECTOR,  Plff.  in  Err., 

V. 

Ed.  L.  GRANT,  Admr.,  etc.,  of  Frank  M. 
Ector,  Deceased. 

(112  Ga.  557.) 

*In  the  distrlbntlon  of  the  eiitate  of  an 
fntPBtate,  a  first  cousin  of  the  half  blood  on 
the  maternal  side  will  take  the  estate  in  pref- 
erence to  a  second  cousin  of  the  whole  blood. 

(January  24,  1001.) 

ERROR  to  the  Superior  Court  for  Dekalb 
County  to  review  a  judgment  overruling 
a  caveat  filed  by  Benton  B.  Ector  to  an 
application  of  the  administrator  of  Frank 
M.  Ector,  deceased,  for  leave  to  sell  deced- 
ent's real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  King  Sc  Anderson  and  Iiewis 
W.  Tliomas,  for  plaintiff  in  error: 

It  will  be  conceded  that  the  common  law 
of  England,  as  it  stood  at  the  time  of  the 
Declaration  of  Independence  by  the  United 
States,  excluded  the  half  blood  from  In- 
heritance of  land. 

1  Bl.  Com.  book  2,  p.  227. 

One  of  the  first  things  which  the  people 
of  Georgia  did  after  declaring  their  inde- 
pendence was  to  make  a  Constitution  which 
is  known  as  the  Constitution  of  February 
5,  1777.  This  Constitution  contains  a  clause 
to  this  effect:  "All  other  intestate  estates 
to  be  divided  according  to  the  act  of  dis- 

•Headnote  by  Cobb,  J. 


Note. — For  dosooiit  and  distribution  among 
kindred  of  the  half  blood,  see  Anderson  v.  Bell 
(Ind.)  29  L.  R.  A.  541,  and  note. 
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tribution  made  in  the  reign  of  Charles  II., 
unless  othen^dse  altered  by  any  future  act 
of  the  legislature."  Tliis  was  a  complete 
overturning  of  the  law  as  it  then  stood  in 
England. 

Under  the  statute  of  distributions,  tlie  de- 
gree of  relationship  was  regulated  accord- 
ing to  the  computation  of  the  civilians,  and 
not  of  the  canonists,  the  latter  having  been 
adopted  with  respect  to  the  descent  of  real 
estate. 

Und^r  the  statute  of  distributions  the 
half  blood  is  admitted  on  an  equality  with 
the  whole  in  the  same  degree. 

1  Bl.  Com.  book  2,  •504,  505. 

In  17S9  the  state  of  Georgia  adopted  a 
new  Constitution,  and  upon  the  subject  of 
estates  this  provision  was  adopted:  "Es- 
tates sliall  not  be  entailed,  and  when  a  per- 
son dies  intestate,  leaving  a  wife  and  chil- 
dren, the  wife  shall  have  a  child's  share,  or 
her  dower,  at  her  option.  If  there  be  no 
wife,  the  estate  shall  be  equally  divided 
among  the  children  and  their  legal  repre- 
sentatives of  the  first  degree.  The  distribu- 
tion of  all  other  intestate  estates  may  be 
regulated  by  law."  In  this  Constitution, 
therefore,  it  will  be  seen  that  the  people 
distinctly  declined  to  make  the  statute  of 
distributions  the  rule  applying  to  real  es- 
tate. 

Without  any  further  legislation  on  the 
subject,  a  court  would  have  been  compelled 
to  construe  either  that  there  was  no  law  on 
the  subject,  and  therefore  there  could  be  no 
disposition  of  the  estate  (which  is,  of 
course,  an  absurdity),  or  that  the  rule  of 
law  of  Kngland,  as  it  was  of  force  at  the 
time  of  the  independence  of  the  state,  would 
control;  and  therefore,  as  to  a  distribution 
among  kin  more  remote  than  wife  and  chil- 
dren, when  the  estate  in  question  was  land, 
all  of  the  provisions  of  the  canonical  law 
in  force  in  England  would  apply. 

The  present  law  of  Georgia  is  that  con- 
fjiined  in  the  Code,  and  by  subsec.  9  of  § 
3355  the  rules  of  the  canonical  law  have 
been  adopted. 

See  Wetter  v.  Habersham,  60  Ga.  193. 

Messrs.  Rosser  A  Carter  and  Thomas 
J.  Ripley,  for  defendant  in  error: 

The  Grants  are  first  cousins  of  the  half, 
Ector  is  a  second  cousin  of  the  full,  blood. 

Under  the  common  law  the  half  blood  was 
excluded,  and  if  there  was  no  kindred  save 
of  the  half  blood  the  estate  was  escheated 
to  the  lord. 

Under  the  artificial  system  of  the  common 
law  the  collateral  kindred  of  the  half  blood 
are  entirely  excluded  from  the  inheritance 
of  land. 

1  Woerner,  Law  of  Administration,  143; 
2  Bl.  Com.  224,  227;  24  Am.  &  Eng.  Enc. 
Law,  p.  309. 

This  exclusion,  even  at  common  law,  was 
not  so  much  a  rule  of  descent  as  a  rule 
of  evidence.  It  was  one  of  the  canons  of 
the  common  law  that  no  one  could  inherit 
except  those  of  the  blood  of  the  first  pur- 
chaser. It  was  extremely  difficult  to  tell 
who  were  of  the  first  purchaser,  and  be- 
cause those  of  the  full  blood  were  sure  to  be 
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of  the  first  purchaser  the  half  blocd  was  ex- 
cluded. 

2  Bl.  Com.  228;  2  Woerner,  Law  of  Ad- 
ministration, 454;  Clark  v.  Sprague,  6 
Blackf.  413. 

Many  of  the  fundamental  rules  of  the 
common  law  (including  the  exclusion  of  the 
half  blood)  are  violated  by  the  statute  of 
distribution.  Its  great  object  was  equal- 
ity. 

Davis  v.  RowCf  6  Hand.   (Va.)   355. 

The  statutes  of  distribution  were  bor- 
rowed from  the  civil  law,  and  the  construc- 
tion of  and  practice  under  them  are  gov- 
erned bv  that  law. 

2  Kent,  Com.  422,  428. 

Tlie  rule  of  the  common  law  excluding 
the  half  blood  has  but  little  application  in 
the  United  States. 

Cliver  v.  ^andeis,  8  Ohio  St.  506. 

Independent  of  express  statutory  enact- 
ment, no  distinction  is  admitted  in  the 
United  States  between  the  whole  and  the 
half  blood. 

Gardner  v.  Collins,  2  Pet.  58,  7  L.  ed. 
347;  Pearson  v.  Grice,  6  La,  Ann.  233; 
Preseott  v.  Carr,  29  N.  H.  453,  Gl  Am.  Dec. 
652. 

Under  the  English  statute  of  distribution, 
which  simply  directed  distribution  to  be 
made  between  the  next  of  kin  of  equal  de- 
gree to  the  intestate,  it  was,  after  some  con- 
t^radictory  decisions  on  the  subject,  finally 
settled  in  Crooke  v.  Watt,  2  Vern.  124, 
Show,  P.  C.  108,  decided  in  1690,  that  the 
brothers  and  sisters  of  the  half  blood  have 
an  equal  claim  with  those  of  the  whole 
blood. 

Burnet  v.  Mann,  1  Ves.  Sr.  156. 

Our  own  statiitory  history  demonstrates 
that,  except  in  the  one  case  of  brothers  antl 
sisters,  there  is  no  distinction  between  the 
whole  and  the  half  blood. 

Cobb,  J.,  deliyereil  the  opinion  of  the 
court : 

E.  L.  Grant,  as  administrator  of  Frank  M. 
Ector,  applied  to  the  ordinary  for  leave  to 
sell  land  belonginof  to  the  estate  of  his  in- 
testate. Benton  B.  Ector,  who  claimed  to 
be  the  sole  heir  of  Frank  M.  Ector,  filed  a 
caveat  to  this  application,  upon  grounds 
not  necessarv  to  be  referred  to  in  the  dis- 
cussion  which  will  follow.  The  case  was 
appealed  to  the  superior  court,  and  at  the 
trial  there  it  was  held  that  Benton  B.  Ei.'tor 
was  not  an  heir  at  law  of  the  intestate,  and 
the  caveat  was  overruled.  The  clainiant^i 
to  the  estate  were  Benton  B.  Ector,  on  the 
one  side,  and  E.  L.  Grant  and  his  brothers 
and  sisters,  on  the  other.  According  to  an 
agreement  which  is  contained  in  the  record, 
the  relationship  of  the  diff'erent  claimants, 
to  the  intestate  was  as  follows:  The  grand- 
mother of  the  children  of  Augustus  Grant 
(the  claimants),  on  their  father's  side,  wa** 
married  twice.  The  first  time  she  married 
a  Grant.  By  this  marriage  Augustus 
Grant,  the  father  of  the  children  now  claim- 
ing the  propei-ty  in  dispute,  was  born.  The 
husband  of  their  grandmother  died,  and 
the  widow  Grant  afterwards  married  Wilv 
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B.  Ector.  By  this  jnarriage  there  was  born 
Eleanor  Ector,  who  married  her  first 
cousin,  Richard  Ector.  By  this  marriage 
there  was  born  Frank  M.  Ector,  the  deceased 
80  that  the  mother  of  Frank  M.  Ector  was 
the  half-sister  of  the  father  of  the  Grant 
claimants.  Joseph  Ector,  the  great-gi*and- 
father  of  Frank  M.  Ector,  had  three  sons, 
Hugh  Ector.  Wily  B.  Ector,  and  Joseph 
Ector,  Jr.  Hugh  married,  and  by  this  mar- 
riage there  was  issue,  Benton  B.  Ector,  the 
caveator  in  this  case.  Wily  B.  Ector  mar- 
ried the  widow  Grant,  who  was  the  grand- 
mother of  the  Grant  children  claiming  the 
estate.  By  this  marriage,  Eleanor  Ector 
was  born.  Joseph  Ector,  Jr.,  had  a  son, 
Richard  Ector.  Richard  Ector  married  his 
first  cousin,  Eleanor  Ector,  and  by  this  mar- 
riage Frank  M.  Ector,  the  decease<l,  was 
born.  It  was  thus  admitted  that  Benton  B. 
Ector,  the  caveator,  was  a  first  cousin  to 
both  the  mother  and  father  of  Franlc  M. 
Ector,  the  deceased.  It  was  admitted  that 
the  deceased,  Frank  M.  Ector,  died  intes- 
tate, without  wife,  children,  brothers,  or 
sisters,  or  descendants  thereof,  and  without 
mother  or  father,  uncle  or  aunt,  surviving 
him;  that  on  the  Grant  side  there  were  no 
other  living  kin  as  near  in  degree  as  Ed. 
L.  Grant  and  his  brothers  and  sisters,  and 
on  the  Ector  side  no  other  living  kin  as 
near  in  degree  as  Benton  B.  Ector,  unless 
his  nieces  and  nephews,  several  of  whom 
were  alive,  would  be  entitled  to  be  tretited 
on  an  equality  with  him.  It  will  thus  be 
see.i  that  the  question  to  be  determined  in 
the  present  case  is.  When  an  intestate  leaves 
surviving  him  no  widow,  descendant,  ascend- 
ant, brother  or  sister,  or  representative  of 
either,  who  is  entitled  to  inherit  the  estate, 
— a  second  cousin  of  the  whole  blood,  or  a 
first  cousin  of  the  half  blood  on  the  matern- 
al side? 

At  common  law  the  half  blood  could  not 
inherit  land.  The  rule  prevailing  at  the 
time  {Sir  William  Blaekstone  wrote  is  thus 
stated  bv  him:  "The  heir  need  not  be  the 
nearest  kinsman  absolutely,  but  only  sub 
modo ;  that  is.  he  must  be  the  nearest  kins- 
man of  the  whole  blood;  for,  if  there  be  a 
much  nearer  kinsman  of  the  half  blood,  a 
distant  kinsman  of  the  whole  blood  shall 
be  admitted,  and  the  other  entirely  exclud- 
ed. Xay,  the  estate  shall  escheat  to  the 
lord  sooner  than  the  half  blood  shall  in- 
herit." 2  Bl.  Com.  *227.  This  rule  was 
the  outji^rowth  of  the  feudal  doctrine  that 
descent  must  be  traced  from  the  first  pur- 
chaser. "The  half  blood,"  says  Chancellor 
Kent  in  his  Commentaries,  "was  until  lately 
entirely  excluded  by  the  English  law,  on 
the  verv  artificial  rule  of  evidence  that  the 
person  who  is  of  the  whole  blood  to  the 
person  last  seised  affords  the  best  presump- 
tive proof  that  he  is  of  the  blood  of  the  first 
feudatory  or  purchaser.  Our  American 
laws  of  descent  would  seem  to  be  founde<l 
on  more  reasonable  principles.  The  Eng- 
lish rule  of  evidence  may  be  well  fitted  to 
the  case  to  which  it  is  applied;  but  the  ne- 
cessity or  policy  of  searching  out  the  first 
purchaser  ib  to  be  questioned,  so  long  as 
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the  last  owner  of  the  estate,  and  the  prox' 
iniity  of  blood  to  him,  are  ascertained."    4 
Kent,  Com.   14th  ed.  *403.     Dr.  Minor,  in 
his  Institutes    (vol.  2,  p.  529),  after  stat- 
ing that  as  a  kinsman  of  the  half  blood  ha» 
but  one  half  of  his  ancestors  above  the  com- 
mon stock  the  same  as  those  of  the  proposi- 
tus, and  therefore  there    is    not    the  same 
probability  of  that  requisite  of  the  common 
law  that  he  be  derived  from  the  blood  of 
the  first  purchaser,  says:     "This  is  doubt- 
less the  best  reason  that  can  be  given  for 
this  exclusion  of  the  half  blood,  but  it  must 
be  admitted  to  be  very  lar  from  satisfac- 
tory.    In  the  first  place,  i^  does  not  justify 
the  peremptory  and  total  exclusion  of  the 
half  blood,  but  only  its  postponement;  and, 
next,  it  neglects  the  obvious  consideration, 
that  there  is  or  may  be  a  greater  probability 
that  a  nearer  kinsman  of  the  half  blood  is 
derived  from  the  blood  of  the  first  purchas- 
er, than    a    more    remote  kinsman  of  the 
whole  blood."     Sir  William  Blaekstone  ad- 
mits that  the  rule  has  been  the  subject  of 
many  censures,  but  declares  that  this  arose 
out  of  a  misapprehension  of  the  rule,  which, 
he  says,  is  not  to  be  regarded  so  much  as  a 
rule  of  descent,  but  as  a  rule  of  evidence; 
and  he  enters,  in  his  Commentaries,  into  an 
elaborate  defense    of    the  rule.     See  2  Bl. 
Com.  *228  et  seq,    Mr.  Hammond,  in  his 
notes  to  the  Commentaries  of  Blaekstone, 
says:     "The  exclusion    of    the    half  blood 
seems  to  rest  upon  a  notion  of  relationship 
quite  dift'erent  from  any  we  now  entertain, 
but  which  is  by  no  means  unreasonable,  if 
we  rightly  comprehend  it."     2  Hammond's. 
Bl.   Com.   top   page   374.    As   the  personal 
estate  of  an  intestate  was  not  required  to 
descend  to  one  who  was  of  the  blood  of  the 
first  purchaser,  it  would  seem  that  the  rule 
excluding  the  half  blood  would  not  be  ap- 
plicable   U>    that     character     of    property. 
While   there   are   some   contradictory   deci- 
fiions  on  this  subject  by  the  English  courts, 
it  was  definitely  settled  in  Crooke  v.  Watt, 
2  Vern.  124,  decided  in  1690,  that  brothers 
and  sisters  of  the  half  blood  have  an  equal 
claim  to  personal   property  with   those  of 
the  whole  blood.     See  24  Am.  &  Eng.  Enc. 
Law,  1st  ed.  p.  370,  and  cases  cited  in  note 
1.     "Prior  to  the  novels  of  Justinian,  the 
civil   law  admitted   the  half  blood   to  the 
inheritance  equally  with  the  whole  blood; 
but  the    novel    or    ordinanco    of  Justinian 
changed  the  Roman  law.  and  admitted  the 
half  blood  only  upon  failure  of  the  whole 
blood."     4  Kent,  Com.   14th  ed.   *406.     By 
the  statute  22  &  23  Car.  II.  chap.  10  (Wat- 
kins,  Dig.  p.  16),  it  was  enacted  that  the 
estates   of   intestates,   except   feme   eovcj'ta, 
should  be  distributed  in  the  following  man- 
ner:    One  third  to  the  widow,  and  the  resi- 
due in  equal  portions  to  the  children;    if 
dead,  to  their  descendants.     If  there  were 
no  children  or  lineal  descendants  of  such, 
then  a  moiety  to  the  widow,  and  a  moiety 
to  the  next  of  kin  in  equal  degree.     If  there 
were  neither  wife  nor  children,  then  the  es- 
tate w^as  to  be  distributed  among  the  next 
of  kin  in  equal  degree,  and  their  descend- 
ants;   but    no    representation  was  allowed 
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among  collaterals  further  than  the  children 
of  the  intestate's  brothers  and  sisters.  The 
nearness  or  propinquity  of  degree  was  to  be 
reckoned  according  to  the  computation  of 
the  civilians,  and  not  of  the  canonists,  which 
the  law  of  England  adopts  in  the  descent 
of  real  estates.  2  Bl.  Com.  515,  504.  The 
half  blood  was  not  in  terms  excluded  by 
this  act. 

it  may  be  safely  assumed  that  at  the  date 
the  colony  of  Georgia  was  settled  the  half 
blood,  under  the  law  of  England,  could  not 
inherit  land,  and  that  there  was  no  law 
excluding  such  from  a  share  in  the  person- 
al property  of  intestates'  estates.  If  this 
rule  was  ever  changed  by  any  authority  au- 
thorized to  make  laws  for  the  colony,  our 
attention  has  not  been  called  to  such  a  law; 
nor  have  we  been  able  to  find  in  any  book 
accessible  to  us  any  legislation  on  the  sub- 
ject during  the  time  of  the  colony.  The 
only  book  containing  colonial  laws  which  is 
accessible  to  us  is  a  compilation  of  De  Renne 
published  under  the  supervision  of  Charles 
C.  Jones,  containing  laws  passed  from  1755 
to  1774;  and,  after  a  careful  examination 
of  this  compilation,  we  feel  safe  in  saying 
that  there  is  nothing  in  relation  to  this 
subject  in  the  same.  The  question  now  to 
be  determined  is,  ^Vhat  changes  have  been 
made  in  these  rules  since  the  independence 
of  the  colony?  The  first  Constitution  of 
the  state,  adopted  on  February  5,  1777,  de- 
clared: ''Estates  shall  not  bo  entailed;  and 
when  a  person  dies  intestate,  his  or  her  es- 
tate shall  be  divided  equally  among  their  chil- 
dren; the  widow  shall  have  a  child's  share, 
or  her  dower,  at  her  option;  all  other  intes- 
tates' estates  to  bo  divided  according  to  the 
act  of  distribution,  made  in  the  reign  of 
Charles  the  Second,  unless  otherwise  altered 
by  any  future  a<?t  of  the  legislature."  Const. 
1777,  art.  51;  Watkins.  Dig.  15;  Mar.  &  C. 
Dig.  12.  On  February  25,  1784,  ah  act  was 
passed  declaring  that  all  laws  which  were 
in  force  and  binding  upon  the  inhabitants 
of  the  colony  on  the  14th  day  of  May,  1776, 
"so  far  as  they  are  not  contrary  to  the  Con- 
stitution, laws,  and  form  of  government  now 
established  in  this  state,  shall  be,  and  are 
hereby  declared  to  be,  in  full  force,  virtue, 
and  elTect,  and  binding  on  the  inhabitants 
of  this  state."  "And  also  the  common  law 
of  England  and  such  of  the  statute  laws 
as  were  usually  in  force  in  the  said  prov- 
ince, except  as  before  excepted."  Watkins, 
Dig.  289,  290.  The  Constitution  of  1789  de- 
clared: "Estates  shall  not  be  entailed;  and 
when  a  person  dies  intestate,  leaving  a  wife 
and  children,  the  wife  shall  have  a  child's 
share,  or  her  dower,  at  her  option;  if  there 
be  no  wife,  the  estate  shall  be  equally  divid- 
ed among  the  children,  and  their  legal  rep- 
resentatives of  the  first  degree.  The  dis- 
tribution of  all  other  intestate  estates  may 
be  regulated  by  law."  Const.  1789,  art.  4, 
§  6;  Watkins,  Dig.  29.  On  December  23, 
1789,  an  act  was  passed  which  declared 
"that  the  true  construction  of  the  6th  sec- 
tion of  the  4th  article  of  the  Constitution, 
shall  and  is  hereby  declared  to  be  as  fol- 
lows: When  any  person  holding  real  and 
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personal  estate,  shall  depart  this  life,  in- 
testate and  without  will,  the  said  estate, 
real  and  personal,  shall  be  considered  as  al- 
together of  the  same  nature,  and  upon  the 
same  footing;  so  that  in  case  of  there  be- 
ing a  widow  and  children,  or  child,  they 
shall  draw  equal  shares  thereof,  unless  the 
widow  shall  prefer  her  dower;  in  which 
event  she  shall  have  nothing  further  out 
of  the  real  estate  than  such  dower;  but 
shall  nevertheless  receive  her  proportiona- 
ble part  or  share  out  of  the  personal  es- 
tate. In  case  any  of  the  children  shall  have 
died  before  the  intestate,  their  lineal  de- 
scendants shall  stand  in  their  place  and 
stead;  in  case  of  there  being  a  widow  and 
no  child  or  children,  or  legal  representA- 
tives  of  children,  then  the  widow  shall  draw 
a  moiety  of  the  estate,  and  the  other  moiety 
shall  go  to  the  next  of  kin  in  equal  de- 
gree and  their  representatives.  If  no 
widow,  the  whole  shall  go  to  the  child  or 
children.  If  neither  widow,  child,  or  chil- 
dren, the  whole  shall  be  distributed  among 
the  next  of  kin  in  the  equal  degree,  and 
their  representatives;  but  no  representa- 
tives shall  be  admitted  among  collaterals 
further  than  the  child  or  children  of  the  in- 
testate's brothers  and  sisters.  If  the  father 
or  mother  be  alive,  and  a  child  dies  intes- 
tate, and  without  issue,  such  father  (or  the 
mother,  in  case  the  father  be  dead,  and  not 
otherwise)  shall  come  in  on  the  same  foot- 
ing as  a  brother  or  sister  would  do.  The 
next  of  kin  shall  be  investigated  by  the  fol- 
lowing rules  of  consanguinity,  that  is  to 
say,  children  shall  be  nearest;  parents, 
brothers  and  sisters  shall  be  equal  in  re- 
spect to  distribution,  and  cousins  shall  be 
next  to  them.  The  half  blood  shall  be  ad- 
mitted to  a  distributive  share  of  the  real 
and  personal  estate  in  common  with  the  full 
blood."  It  was  further  provided  in  the  act, 
that,  "should  any  case  arise,  which  is  not 
expressly  provided  for  by  this  act,  respect- 
ing intestate  estates,  the  same  shall  be  re- 
ferred to  and  determined  by  the  common 
law  of  this  land,  as  it  hath  stood  since  the 
first  settlement  of  this  state,  except  only, 
that  real  and  personal  estate  shall  be  con- 
sidered, in  respect  to  such  distribution,  as 
being  precisely  on  the  same  footing."  Wat- 
kins, Dig.  414;  Mar.  &  C.  Dig.  216. 

The  above-quoted  provisions  of  the  Con- 
stitutions of  1777  and  1789  seem  to  be  sub- 
stantially the  same.  The  word  "entail,"  as 
used  in  these  provisions,  would  indicate 
that  the  framers  of  these  instruments  had 
in  mind  the  intention  to  change  those  rules 
of  the  English  law  relating  to  real  estate 
by  which  this  class  of  property  could  be 
made  the  subject  of  an  entailed  estate;  and 
it  has  been  sought  to  construe  the  section 
in  each  Constitution  as  relating  exclusively 
to  this  class  of  property.  Taking  each  sec- 
tion, however,  as  a  whole,  and  in  the  light 
of  the  circumstances  surrounding  the  fram- 
ers of  the  two  Constitutions,  we  think  that 
the  term  "estate,"  at  least  when  used  the 
second  time,  was  intended  to  be  used  in 
its  broad  sense,  to  include  both  realty  and 
personalty.     The  fact  that  in  each  instance 
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the  manner  of  distribution  is  similar  to 
that  provided  by  the  English  law  in  eases 
of  personal  estates  is  an  indication  that 
the  word  "estate"  is  to  be  given  the  broad 
meaning  above  referred  to.  The  English 
rule,  which  provided  that  the  land  should 
descend  to  the  eldest  son,  was  not  satisfac- 
tory to  the  framers  of  the  Constitution,  and 
the  purpose  of  the  provision  on  the  subject 
was  to  abolish  this  rule,  and  provide  that 
all  children  should  inherit  alike,  at  the 
same  time  making  provision  for  the  widow; 
giving  her  the  right  to  take  her  dower  in 
land,  which  she  had  under  the  English  law, 
or  a  child's  share,  at  her  option.  This  rule 
as  to  realty  being  abolished,  the  manner  in 
which  the  realty  was  to  be  divided  was  prac- 
tically the  same  as  that  provided  by  the 
statute  of  Charles  II.;  and  as  the  Consti- 
tution of  1777  distinctly  provided  that  the 
estates  of  other  intestates  than  those  re- 
ferred to  in  the  Constitution  were  to  be 
divided  according  to  the  statute  of  distribu- 
tions passed  in  the  reign  of  Charles  II.,  and 
this  statute  referred  to  personal  estate  ex- 
clusively, it  is  not  unreasonable  to  presume 
that  the  framers  of  the  Constitution  intend- 
ed to  lay  down  the  rule  applicable  to  both 
classes  of  property.  If  this  construction  of 
the  constitutional  provision  of  1789  is  cor- 
rect, then  the  act  of  1789,  which  purports 
to  construe  the  Constitution,  is  not  subject 
to  the  criticism  that  a  constitutional  pro- 
vision cannot  be  construed  by  legislative  en- 
actment so  as  to  bind  the  courts,  for  the 
reason  that  the  act  of  1789  appears  to  be 
declaratory  of  existing  law,  and  not  a  con- 
struction of  the  section.  The  statute  of 
Charles  II.  became  a  part  of  the  law  of 
Georgia  by  virtue  of  the  adopting  act  of 
1784;  and  certainly  the  act  of  1789,  so  far 
as  its  provisions  are  consistent  with  this 
statute,  is  merely  a  declaratory  statute.  If, 
however,  there  is  any  material  difference  be- 
tween the  act  of  1789  and  the  statute  of 
Charles  II.  in  any  particular,  there  is  cer- 
tainly none  so  far  as  the  rights  of  the  half 
blood  are  concerned.  The  half  blood  was  en- 
titled to  inherit  under  the  statute  of  Charles 
II.  equally  with  the  whole  blood.  See 
Crooki)  V.  Watt,  2  Vern.  124.  The  Consti- 
tution of  1798  did  not  refer  in  terms  to  the 
subject  of  distribution  of  estates,  but  it 
contained  a  provision  that  "all  laws  now  in 
force  shall  continue  to  operate,  so  far  as 
they  are  compatible  with  this  Constitution, 
until  repealed."  Watkins,  Dig.  42;  Mar.  & 
C.  Dig.  31. 

By  an  act  passed  In  1804  it  was  provided 
that  "when  any  person  holding  real  or  per- 
sonal estate  shall  depart  this  life  intestate, 
the  said  estate,  real  and  personal,  shall  be 
considered  as  altogether  of  the  same  nature, 
and  upon  the  same  footing.  If  the  intes- 
tate leaves  a  widow  and  child  or  children, 
they  shall  share  equally  in  the  estate,  un- 
less the  widow  elects  to  take  dower,  when 
she  shall  have  nothing  out  of  the  realty,  but 
shall  have  a  child's  part  of  the  personalty. 
If  any  child  should  die  before  the  intestate, 
the  lineal  descendants  of  such  child  shall 
stand  in  his  place.     In  case  there  is  a  widow 
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and  no  child,  or  representatives  of  a  child^ 
the  widow  shall  have  a  moiety  of  the  es- 
tate, and  the  other  moiety  shall  go  to  the 
next  of  kin,  in  equal  degree,  and  their  rep- 
resentatives.    If  children  and  no  widow,  the 
whole  estate  shall  go  to  the  children.     If 
neither  widow  nor  child,  or  legal  represen- 
tative of  a  child,  the  whole  estate  shall  be 
distributed  among  the  next  of  kin,  in  equal 
degree,   and   their   representatives;    but   no 
representation  shall  be  admitted  among  col- 
laterals further  than  the  child  or  children 
of  intestate's  brothers  and  sisters.     If  the 
father  or  mother  be  alive,  the  father,   or, 
if  he  be  dead,  the  mother,  shall  come  in  on 
the  same  footins^  as  brothers  and   sisters. 
In  case  the  mother  intermarried,  or  in  case 
the  intestate  be  the  last  child,  the  mother 
shall  not  take  any  part  in  the  estate,  but 
the  same  shall  vest  in  the  next  of  kin  on 
the  father's  side.    And  in  case  a  person  dy- 
ing without  issue,  leaving  brothers  or  sis- 
ters, of  the  whole  and  half  blood,  then  the 
brothers  and  sisters  of  the  whole  and  the 
half  blood,  in  the  paternal  line  only,  shall 
inherit  equally;    but  if  there  shall  be  no 
brofher  or  sister,  or  issue  of  brother  or  sis- 
ter of  the  whole  or  half  blood  in  the  paternal 
line,  then  those  of  the  half  blood  and  their 
issue   in  the   maternal   line,   shall   inherit. 
The  next  of  kin  shall  be  investigated  by  the 
following      rules     of     consanguinity:     viz.. 
Children  shall  be  nearest;  parents,  brothers, 
and  sisters  shall  be  equal  in  respect  to  dis- 
tribution;  and    cousins    shall    be  next  to 
them."     Prince,  Dig.  233;  Cobb,  Dig.  291; 
Clayton,  Dig.  193.     By  an  act  approved  De- 
cember  14,   1859,  the  act  of   1804   was  so 
amended  as  to  provide  that  representation 
among  collaterals  should  extend  to  the  child 
or     children     of     intestates'     nieces     and 
nephews,   but   not   further.     Acts    1859,   p. 
35.     The  provisions  of  the  Code  of  1863  with 
reference  to  distribution  of  estates  are  sub- 
stantially the  same  as  those  contained  in 
§  3355  of  the  Civil  Code.     See  Code  1863, 
§  2452.     There  have  been  some  amendments 
since  the  Code  of  1863,  but  none  which  ar» 
material   to    the    present   discussion.    Tlio 
section  of  the  Civil  Code  provides  substan- 
tially as  follows:     When  the  husband  dies 
without  issue,  the  wife  is  the  sole  heir.     If 
there  are  children,  or  those  representing  de- 
ceased children,  the  wife  has  a  child's  part,  un- 
less the  shares  exceed  five,  when  she  has  one 
fifth  of  the  estate.  If  she  elects  to  take  dower, 
she  has  no  further  interest  in  the  realty. 
Children  stand  in  the  first  degree,  and  lineal 
descendants  of  children  stand  in  the  place 
of  their  deceased  parents;  and  in  all  cases 
of  inheritance  from  a  lineal   ancestor  the 
distribution  is  per  stirpes,  and  not  per  cap- 
ita.    The  fifth  paragraph  of  the  section  is 
in  the  following  language;     "Brothers  and 
sisters  of  the  intestate  stand  in  the  second 
degree,  and  inherit,  if  there  is  no  widow,  or 
child,  or  representative  of  child.     The  half 
blood  on  the  paternal  side  inherit  equally 
with  the  whole  blood.  If  there  be  no  brother 
or  sister  of  the  whole  or  half  blood  on  the 
paternal  side,  then  those  of  the  half  blood 
on  the  maternal  side  shall  inherit.  The  chiK 
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dren  or  grandchildren  of  brothers  and  sU- 
ters  deceased  shall  represent  and  stand  in 
the  place  of  their  deceased  parents,  but 
there  shall  be  no  representation  further  than 
this  among  collaterals."  The  father  in- 
herits equally  with  brotliers  and  sisters,  and 
stands  in  the  same  degree.  If  there  be  no 
father,  and  the  mother  is  alive,  she  shall 
inherit  in  the  same  manner  as  the  father 
would.  In  all  degrees  more  remote  than 
'the  foregoing,  the  paternal  and  maternal 
next  of  kin  sliall  stand  on  an  equal  footing. 
First  cousins  stand  next  in  degree.  Uncles 
and  aunts  inherit  equally  with  cousins. 
Paragraph  9  of  the  section  is  in  the  follow- 
ing language:  "The  more  remote  degrees 
shall  be  determined  by  the  rules  of  the  can- 
on law  as  adopted  and  enforced  in  the  Eng- 
lish courts  prior  to  the  4th  day  of  July, 
A.  D.  1776."  It  will  be  seen  that  the  provi- 
sions of  the  Code  in  reference  to  the  right 
of  the  half  blood  to  inherit  are  substantial- 
ly the  same  as  those  contained  in  the  act 
of  1804.  Of  that  act,  Judge  Lumpkin,  in 
Redd  V.  Clopton,  17  Ga.  232,  said:  "This 
act  of  distribution,  it  will  be  perceived,  is 
almost  a  literal  transcript  of  the  English 
statute  of  22  &  23  Car.  II.,  which  was  bor- 
rowed from  the  118th  novel  of  Justinian." 
It  was  held  in  the  case  just  cited  that  the 
word' "cousins,"  used  in  the  act  of  1804,  em- 
braced "all  cousins,  maternal  as  well  as  pa- 
ternal." 

It  is  contended  that  the  half  blood  on  the 
maternal  side  cannot  inherit  in  this  state 
as  long  as  there  is  any  person  living  who  is 
either  of  the  whole  blood  or  the  half  blood 
on  the  paternal  side.  We  do  not  think  this 
a  proper  construction  of  this  section.  If 
there  is  a  brottier  or  sister  either  of  the 
whole  blood  or  the  half  blood  on  the  pater- 
nal side,  either  would  take  in  preference  to 
a  brother  or  sister  of  the  half  blood  on  the 
maternal  side.  Or  if  there  is  a  child  or 
grandchild  of  a  brother  or  sister  either  of 
the  whole  blood  or  of  the  half  blood  in  the 
paternal  line,  such  child  or  grandchild 
would,  by  representation,  take  the  place  of 
the  deceased  ancestor,  and  become  entitled, 
in  preference  to  a  brother  or  sister  of  the 
half  bloofl  in  the  maternal  line.  But  if  the 
relatives  of  the  whole  blood  or  of  the  half 
blood  on  the  paternal  side  are  further  re- 
moved from  the  intestate  than  grandchil- 
dren of  brother  or  sister,  then  the  half  blood 
on  the  maternal  side  is  allowed  to  come  in 
competition  with  them  for  the  inheritance; 
and  which  shall  inherit  in  such  a  case — the 
remote  descendant  of  the  whole  blood,  the 
remote  descendant  of  the  half  blood  on  the 
paternal  side,  or  the  brother  or  sister  of 
the  half  blood  on  the  maternal  side,  or  de- 
scendant of  such — is  determined  by  ascer- 
taining which  stands  nearest  in  degree  to 
the  intestate.  And  in  determining  this 
question  representation  is  allowed  to  the 
descendants  of  the  half  blood  on  the  mater- 
nal side  to  the  same  extent  as  it  is  allowetl 
in  other  cases  of  collaterals;  that  is,  to 
grandchildren.  Paragraph  5  of  the  section 
of  the  Code  above  cited  provides  simply 
when  the  half  blood  on  the  maternal  side 
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shall  be  allowed  to  come  in,  and  does  not 
undertake  to  determine  the  degree  of  rela- 
tionship when  those  claiming  the  estate  arer 
further  removed  from  the  int^^tate  than 
grandchildren  of  brother  or  sister.  Noth- 
ing in  the  section  provides  the  d^ree  in 
which  cousins  other  than  first  cousins  shall 
stand.  The  rule  to  be  followed  in  deter- 
mining the  relationship  of  cousins  other 
than  lirst  cousins  is  found  in  paragraph  9 
of  the  section.  The  rule  appears  for  the 
first  time  in  our  law  in  the  Code  of  1803. 
In  Wetter  v.  Habersham^  60  Ga.  193,  it  was 
held  that  if  a  person  dies  intestate,  leaving 
no  descendants  or  next  of  kin  within  the 
degrees  expressly  named  in  the  Code  the 
heirs  at  law  are  those  nearest  in  blood  to 
the  intestate,  to  be  ascertained  according  to 
the  rules,  not  of  the  civil,  but  of  the  canon, 
law;  that  is,  counting  from  the  intestate  up 
to  the  common  ancestor,  one  degree  for  each 
generation,  thence  down  the  collateral  line 
to  the  contestant.  The  number  of  degrees 
in  the  longer  of  these  two  lines  is  the  degree 
of  kindred  between  the  intestate  and  the 
contestant.  See  also  the  case  of  Sliort  v. 
Mathis,  101  Ga.  287,  28  S.  E.  918,  where 
this  rule  was  applied.  If  we  apply  tlii» 
rule  to  the  present  case,  we  find  that  Joseph 
Ector  was  the  common  ancestor  of  Frank  M. 
Ector  and  Benton  B.  Ector,  that  Frank 
M.  Ector  was  removed  three  degrees  from  the 
common  ancestor,  and  that  Benton  B.  Ector 
was  removed  two  degrees.  Therefore  they 
were  related  to  each  other  in  the  third  de- 
gree. The  common  ancestor  of  Frank  M. 
Ector  and  Ed.  L.  Grant  and  his  brothers  and 
sisters  is  the  wife  of  Wily  B.  Ector.  Frank 
M.  Ector  is  two  degrees  removed  from  the 
common  ancestor,  and  the  Grant  children 
are  two  degrees  removed  from  the  common 
ancestor.  The  Grant  children  are  therefore 
related  to  Frank  M.  Ector  within  the  sec- 
ond degree,  and,  being  one  degree  nearer 
than  Benton  B.  Ector,  are  entitled  to  in- 
herit in  preference  to  him. 

It  is  contended,  however,  that,  because 
paragraph  9  of  the  section  of  the  Code  above 
referred  to  adopts  the  rule  of  the  canon  law, 
this  is  an  indication  that  it  was  the  inten- 
tion of  the  legislature  to  keep  in  force  all 
the  provisions  of  the  canon  law  in  reference 
to  inheritance,  where  a  contrary  rule  was 
not  expressly  laid  down  in  the  statute.  We 
do  not  think  this  position  is  sound.  The 
rule  of  the  canon  law  is  referred  to  for  no 
other  purpose  than  to  provide  a  method  of 
counting  the  remote  degrees  of  relationship. 
Under  the  very  terms  of  the  statute,  it  is 
not  to  be  looked  to  for  any  other  purpose. 
It  furnishes  simply  the  method  of  count- 
ing the  degrees  of  relationship  in  those 
cases  where  the  degrees  are  not  fixed  in  the 
preceding  paragraph  of  the  section.  But, 
even  if  this  is  not  true,  the  rights  of  the 
half  blood  are,  in  our  opinion,  expressly 
provided  for  in  the  preceding  paragraphs  of 
the  section,  and  this  express  provision  must 
overcome  any  implication  to  be  drawn  fron> 
the  ninth  paragraph.  The  rule  of  the  com- 
mon law  excluding  the  half  blood  has  never 
met  with  favor  in  this  country;  and,  while 


1901. 


Eirnut  V    Grant. 


729^ 


the  laws  of  the  different  states  are  far  from 
uniform  on  this  subject,  there  is  hardly  a 
state  in  the  Union  where  the  half  blood  is 
not  entitled  to  some  rights  in  the  matter  of 
inheritance.  See  4  Kent,  Com.  14th  ed. 
*403  €t  seq.:  24  Am.  &  Kng.  Enc.  Law,  1st 
ed.  pp.  369  €t  seq.  Even  in  England  the 
harsh  rule  of  the  common  law  has  been 
changed  by  statutes,  some  passed  in  the 
reign  of  William  IV.,  and  others  during  the 
reign  of  the  late  Queen  Victoria.  Kinsmen 
of  the  half  blood  are  no  longer  excluded,  but 
only  postponed;  the  effect  of  the  changes  in 
the  law  being  to  require  the  collateral  kins- 
man who  is  to  succeed,  whether  of  the  whole 
or  half  blood,  to  trace  his  descent  from  the 
last  purchaser;  or  if  his  heirs  have  failed, 
and  where  the  land  is  descendible  as  if  an 
ancestor  had  been  the  purchaser  thereof,  if 
his  heirs  have  also  failed,  then  from  the  per- 
son last  eptitled  to  the  land.  2  ^Minor, 
Inst.  (>29.  Tfie  reason  upon  which  the  rule 
excluding  the  half  blood  was  founded  waa 
never  applicable  in  this  state,  and  he  who 
desires  to  exclude  the  half  blood  from  the 
inheritance  must  show  a  provision  of  law 
having  this  effect.  He  was  entitled  to  a 
share  of  the  personal  estate  under  tlie  Eng- 
lish act  of  distributions.     The  earliest  ex- 


pression of  our  lawmakers  on  the  subject 
was  an  effort  to  abolish  the  hardsliips  and 
inequalities  of  the  English  rules  of  descent 
as  to  realty,  and  to  adopt  the  more  reason- 
able rules  of  inheritance  derived  from  the 
statutes  providing  for  the  distribution  of 
the  personal  estate:  and  the  only  expression 
to  be  found  in  our  laws  at  the  prcisent  time 
prejudicial  to  the  half  blood  are  those  above 
referred  to,  which  under  certain  conditions 
postpone  the  half  blood  on  the  maternal 
side  to  the  whole  blood  or  half  blood  on  the 
paternal  side. 

As  we  have  reached  the  conclusion  that 
Benton  B.  Ector  .was  not  an  heir  at  law  of 
Frank  M.  ICctor,  it  is  unnecessary  to  deter- 
mine the  question  as  to  whether  the  for- 
mer's nieces  and  nephews  are  related  to 
Frank  M.  Ector  in  the  same  degree  as  him- 
self. This  question  is  made  in  the  record, 
but,  under  the  view  we  have  taken  of  the 
dase,  it  is  not  necessary  to  decide  it.  The 
degrees  of  relationship  between  the  persons 
who  are  interested  in  the  presojit  case  and 
the  intestate  will  fully  appear  from  the 
diagram  which  follows  this  opinion. 

ffudgmcnt  affirmed. 

All  the  Justices  concur. 
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*Enterlntf  Into  poMMeimloii  of  a  por- 
tion of  a  cemetery  lot  which  is  inclosed 
by  one  claiming  to  be  the  owner  of  such  por- 

•Headnote  by  Cobb,  J. 

Note. — For  a  case  In  this  series  holding  thai 
use  for  burial  of  cemetery  lot  constitutes  ad- 
verse possession,  see  Hook  v.  Joyce  (Ky.)  21  L. 
R.  A.  06. 
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tion,  and  erecting  a  substantial  iron  fence,  so* 
as  to  divide  the  part  so  claimed  from  the  re- 
maining part  of  the  lot,  Is;  as  to  that  peculiar 
character  of  property,  an  act  showing  adverse- 
possession,  of  a  public  nature,  totally  irrecon- 
cilable with  cotenancy,  and  amounts  to  an  ac- 
tual ouster  of  others  claiming  to  be  tenants  In 
common  with  the  possessor. 

(March  26,  1901.) 

ERROR  to  the  Superior  Court  for  Rich- 
mond County  to  review  a  judgment  itk. 
favor  of  defendant  in  an  action  for  the  par- 
tition of  a  cemetery  lot.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.    F.    "W.    Capers    and    Simeon 

Hyde,  for  plaintifTs  in  error: 

The  grantor  of  tho  defendant  held  the 
cemetery  lot  as  tenant  in  common  with  two 
•others. 

There  can  be  no  adverse  possession 
against  a  cotenant  until  actual  ouster,  ex- 
clusive possession  after  demand,  or  ex- 
press notice  of  adverse  possession. 

Ga.  Code,  3145. 

Possession  for  seven  years  is  not  enough. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  803. 

The  grantee  of  a  cotenant  cannot  set  up 
adverse  possession  until  actual  notice  of  the 
character  of  the  holding,  pven  though  hold- 
ing under  deed  to  what  he  supposed  to  be 
the  entire  interest. 

McClaskey  v.  Barr,  47  Fed.  154. 

Adverse  possession  against  a  cotenant 
may  begin  to  run  after  actual  ouster,  or  ex- 
clusive possession  after  demand,  or  express 
notice  of  adverse  possession. 

'S orris  v.  Dunn,  70  Ga.  79G. 

A  recorded  deod,  or  the  judgment  of -a 
court  of  record  fixing  the  title,  has  been 
held  to  amount  to  actual  notice;  but  these 
are  the  only  exceptions. 

N orris  v.  Dunn,  70  Ga.  800. 

Mr.  William  H.  Barrett,  for  defend- 
ant in  error: 

The  paper  of  July  16,  1S'J2,  from  George 
W.  Mar  ley  to  John  M.  Hays,  was  a  good 
color  of  title. 

Beverly  v.  Burlce,  9  Ga.  443,  54  Am.  Dec. 
351,  14  Ga.  72;  Burklialter  v.  Edwards,  16 
Ga.  593,  60  Am.  Dec.  744;  Walls  v.  Smith, 
19  Ga.  8;  Veal  v.  Robinson,  70  Ga.  809; 
Kile  v.  Fleming,  78  Ga.  1 ;  Wardlaio  v.  AIc- 
neill,  106  Ga.  29,  31  S.  E.  785 ;  Wade  v.  Gar- 
rett, 109  Ga.  270,  34  S.  E.  672. 

Gardner  did  everything  possible  to  make 
his  possession  public  and  adverse.  He  had 
an  entry  of  his  purchase  made  on  the  ceme- 
tery records ;  he  buried  his  child  on  the  sec- 
tion; ho  had  a  division  fence  built  between 
his  portion  of  the  section  and  that  on  which 
the  ^larlcys  were  buried;  he  had  a  stone 
step  placed  at  the  gate,  with  "Gardner"  en- 
graved thereon;  and  he  has  maintained  it 
as  his  section  ever  since  his  purchase.  His 
title  is  therefore  perfect. 

Ga.  Code,  3689. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

On  December  9,  1899,  Ella  V.  Roumillot 
and  Emma  S.  Chapman  brought  ^heir  peti- 
tion against  A.  S.  J.  Gardner  for  the  par- 
tition of  a  cemetery  lot  located  in  the  city 
of  Augusta.  The  case  was  submitted  upon 
an  agreed  statement  of  facts,  the  substance 
of  which  was  as  follows:  The  lot  in  con- 
troversy was  owned  by  John  E.  Marley,  who 
died  intestate,  leaving  as  his  only  heirs  at 
law  the  plaintiffs  and  George  W.  Marley, 
all  of  whom  were  residents  of  Charleston, 
South  Carolina.  George  W.  Marley  entered 
into  a  correspondence  with  J.  M.  Hays,  look- 
ing to  a  sale  of  a  portion  of  the  lot  to  him, 
and  assuring  Hays  that  he  was  "the  only 
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heir  to  the  place."  After  some  correspond- 
ence Hays  bought  a  portion  of  the  lot,  and 
went  into  possession  under  and  by  virtue  of 
an  instrument  of  which  the  following  is  a 
copy: 

Charleston,  S.  C,  July  16,  1892. 

This  is  to  certify  that  I  have  sold  to  John 
M.  Hays  twenty-tliree  (23)  feet  of  my  sec- 
tion, fronting  on  Fourth  avenue,  known  as 
"Marley  Section,"  for  the  sum  of  one  hun- 
dred and  forty  dollars  ($140.00).  He  is  to 
do  with  said  twenty-three  feet  as  he  may 
see  fit;  and  he  (John  M.  Hays)  to  brick  in 
two  (2)  graves  of  the  remaining  part  of 
said  Marley  section,  and  to  let  fence  around 
section  stay,  or  to  have  said  remaining  part 
fenced  off  by  same  fence,  should  a  change  be 
made. 

[Signed]  Geo.  W.  Marley. 

John  M.  Hays  bricked  in  two  graves  in 
the  remaining  part  of  the  Marley  section, — 
the  graves  of  John  E.  Marley  and  his  wife. 
The  fence  around  the  entire  section  has  been 
left  as  it  was.  In  the  year  1892,  prior  to 
October  14th,  Hays  sold  and  conveyed  the 
portion  of  the  section  bought  by  him  to  A. 
S.  J.  Gardner,  whose  child  had  been  pre- 
viously buried  thereon.  A  record  of  this 
transfer  to  Gardner  was  made  on  the  ceme- 
tery records.  On  November  10,  1892,  Gard- 
ner had  erected  an  iron  fence  between  the 
portion  of  the  section  purchased  by  him  and 
the  remaining  portion,  and  at  the  same  time 
had  placed  at  the  gate  of  the  section  a  stone 
step,  with  "Gardner"  engraved  thereon. 
George  W.  Marley  was  buried  April  27, 
1809,  in  the  one  third  of  the  section  that  had 
been  fenced  off  from  the  two  thirds  bought 
by  Gardner.  No  other  person  has  ever 
been  buried  on  that  portion  of  the  lot  pur- 
chased by  Gardner,  except  his  child,  and  he 
has  maintained  it  as  his  section  ever  since 
his  purchase.  The  plaintiffs  are  both  of 
ago  and  free  from  any  disability,  and  have 
been  for  more  than  eight  years.  During 
tlie  period  since  Gardner  bought,  there  has 
beocn  no  suit  or  claim  of  any  kind  filed 
a-rainst  this  property,  until  this  petition  for 
]);\rtition  was  ser\'ed,  on  December  9,  1809. 
The  court  directed  the  jury  to  bring  in  a 
verdict  for  the  defendant,  and  the  plaintifTs 
excepted. 

It  is  conceded  that  the  certificate  under 
which  Hays  went  into  possession  operated 
as  color  of  title,  and  adverse  posssesion  of 
land  under  color  of  title  for  seven  years  will 
give  a  good  title  by  prescription.  Civil 
Code,  §  3589.  But  "there  can  be  no  ad- 
verse possession  against  a  cotenant  until 
actual  ouster,  or  exclusive  possession  after 
demand,  or  express  notice  of  adverse  posses- 
sion." Civil  Code,  §  3145.  As  there  is  no 
evidence  in  the  record  of  any  demand  for 
possession  in  title,  or  any  "express  notice" 
of  adverse  possession  from  either, — Harral 
V.  Wright,  57  Ga.  434  (Syl.,  point  4),— 
the  question  to  be  decided  is  whether  the 
facts  above  det&Med  are  sufficient  to  show 
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sjo,  "actual  ouster"  of  the  plaintiffs.  The 
right  to  an  easement  may  be  acquired  by 
prescription.  Civil  Code,  §  3590.  And  if 
the  defendant  simply  acquired  by  his  pur- 
chase the  right  of  burial,  and  not  the  fee 
in  the  soil  (Jacohus  v.  Congregation  of  Chil- 
dren of  Israel,  107  Ga.  521,  33  S.  E.  853), 
this  would  make  no  difference  in  the  charac- 
ter of  proof  necessary  to  show  actual  ouster 
of  the  plaintiffs.  This  might  not  be  true  as 
to  some  easements,  but  it  would  be  as  to 
such  an  easenxent  in  a  cemetery  lot,  which 
for  practical  purposes  is  equivalent  to  an 
ownership  of  the  soil.  The  question  wheth- 
er ouster  results  from  occupation  and  pos- 
session in  a  given  case  is  a  question  of  fact 
for  the  jury.  Bolton  v.  Hamilton,  2  Watts. 
&  S.  294,  37  Am.  Dec.  509.  In  determining 
•this  question  each  case  must  necessarily  be 
left  to  rest  on  its  own  facts,  but  regard  is 
to  be  had  to  certain  well-settled  rules  laid 
down  for  guidance  when  dealing  with  such 
matters.  The  presumption  is  that  the  pos- 
session is  not  adverse,  but  in  common  with 
the  other  owners.  Warfield  v.  Lindell,  30 
Mo.  272,  77  Am.  Dec.  614;  Dubois  v.  Cam- 
pau,  2S  Mich.  316.  "To  constitute  a  dis- 
seisin [of  a  tenant  in  common  by  his  coten- 
ants]  there  must  be  outward  acts  of  exclu- 
sive ownership  of  an  unequivocal  character, 
overt  and  notorious  and  of  such  a  nature  as 
by  their  own  import  to  impart  information 
and  give  notice  to  the  cotenants  that  an  ad- 
verse possession  and  an  actual  disseisin  are 
intended  to  be  asserted  against  them."  Ball 
V.  Palmer,  81  111.  372.  The  adverse  posses- 
sion of  the  tenant  must  be  a  public  one,  to- 
tally irreconcilable  with  the  cotenancy  of 
another.  Long  v.  McDow,  87  Mo.  203. 
**To  constitute  ouster  of  one  cotenant  by  an- 
other in  possession,  some  notorious  and  un- 
equivocal act  indicating  an  intention  to 
hold  adversely  is  necessary."  Colhuni  v. 
Ataaon,  25  Me.  434,  43  Am.' Dec.  292.  "The 
adverse  character  of  the  possession  must  in 
«very  case  be  manifested  to  the  owner.  The 
owner  must  be  notified  in  some  way  that  the 
possession  is  hostile  to  his  claim,  or  the 
statute  does  not  operate  on  his  right."  Un- 
ger  v.  Mooney,  63  Cal.  58(5,  49  Am.  Rep.  103. 
See  also  1  Freeman,  Cotenancy  &  Partition, 
§§  241  ct  scq.,  where  it  was  said  (quoting 
from  TuUoch  v.  Wotrall,  49  Pa.  140)  that 
"in  the  cases  in  which  one  tenant  in  common 
has  successfully  asserted  the  statute  against 
his  cotenants  there  have  been  unequivocal 
acts  such  as  resistance  of  the  right  of  entry, 
confession  of  disseisin,  selling,  leasing,  or 
improving  the  premises,  or  part  of  them." 
See  also  Abbott,  Trial  Ev.  2d  ed.  p.  904. 
While  entering  into  possession  by  a  coten- 
ant under  a  recorded  deed,  and  remaining 
in  possession  and  exercising  acts  of  owner- 
ship, would  be  a  strong  circumstance  to 
show  actual  ouster  of  the  other  cotenants, 
this  would  not,  according  to  many  of  the 
authorities,  he  conclusive,  though  this  court 
seems  to  have  taken  the  otlier  view  in  Jlorne 
V.  Howell,  40  Ga.  0,  14,  where  it  was  said 
that  "possession  under  a  title  and  claim  to 
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the  whole  lot  is  hostile  to  and  adverse  to  the 
title  and  claim  of  those  who  claim  a  part 
thereof  as  tenants  in  common."  See  also 
Norris  v.  Dunn,  70  Ga.  796;  McDowell  v. 
Sutlive,  78  Ga.  143,  2  S.  E.  937.  In  the 
present  case  there  was  no  recorded  deed, 
and  the  defendant  can  take  nothing  from 
the  fact  that  the  entry  of  the  transfer  of 
title  to  him  was  made  in  the  cemetery  rec- 
ords, as  the  plaintiffs  were  not  shown  to 
have  had  any  notice  of  this  entry.  The 
plaintiffs  can  take  nothing  from  the  fact 
that  they  had  been  absent  for  several  years 
in  another  state,  and  had  no  opportunity  of 
observing  the  acts  of  the  defendant,  for  the 
reason  that  the  law  presume,  conclusively, 
when  actual  ouster  has  been  shown,  that  the 
plaintiffs  had  notice  of  the  defendant's 
claim.  Thus  narrowed,  the  facts  relied  on 
by  the  defendant  to  show  actual  ouster  of 
the  plaintiffs  are  the  burial  of  his  child, 
fencing  off  the  part  to  which  he  claims  title, 
and  the  placing  of  a  stone  at  the  gate  of  the 
section,  with  his  family  name  engraved 
thereon.  The  burial  of  his  child  in  the  por- 
tion of  the  lot  claimed  by  him  would  not 
amount  to  an  actual  ouster,  for  the  reason 
that  such  an  act  is  not  at  all  inconsistent 
with  cotenancy  in  a  cemetery  lot.  The 
placing  of  the  stone  at  the  gate  of  the  sec- 
tion, with  the  name  of  the  defendant  there- 
on, would  not  amount  to  an  actual  ouster; 
for  it  appears  that  this  stone  was  placed 
at  the  gate  to  the  section,  and  was  not 
placed  in  any  such  peculiar  position  as  to 
indicate  a  claim  of  owTiership  to  any  desig- 
nated portion  of  the  section.  The  case  is, 
therefore,  in  narrow  limits.  The  question 
is  whether,  when  one,  the  tenant  in  common 
with  two  others  in  a  cemetery  lot,  makes 
claim  to  a  certain  designated  part  of  the  lot, 
and  asserts  this  claim  by  erecting  a  substan- 
tial iron  fence  on  the  diAiding  line  between 
the  portion  claimed  and  the  remainder  of 
the  lot,  he  does  such  an  act  as  would  amount 
to  an  actual  ouster  of  his  cotenants.  Ordi- 
narily the  erection  of  a  division  fence  sepa- 
rating two  parts  of  a  lot  will  not  amount 
to  an  actual  ouster.  Especially  is  this  true 
as  to  farm  and  residence  lots.  But,  on  ac- 
count of  the  peculiar  character  of  a  ceme- 
tery lot,  we  are  of  opinion  that  the  erection 
of  a  substantial  division  fence  cannot  be 
other  than  an  actual  ouster  of  those  claim- 
ing an  interest  in  the  part  so  fenced  off*. 
The  erection  and  maintenance  of  such  a 
fence  in  a  cemetery  lot  cannot  make  any 
other  impression  upon  the  passerby  than 
that  the  lot  is  o^vned  by  two  persons  or  sets 
of  persons,  and  the  fence  marks  the  dividing 
line.  This  is  what  we  understand  the  law 
to  mean  when  it  says  that  the  acts  relied 
upon  to  constitute  an  actual  ouster  must  be 
such  as  to  indicate  unequivodiilly  an  inten- 
tion to  hold  adversely  against  all  other 
claimants. 

Judgment  affirmed. 

All  the  Justices  concur. 
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1.  An  anrent  of  a  tcleiirrapli  company  lu 
cliariire  oC  an  office  at  which  a  message  is  \ 
tendered  for  transmission  is  not  bound  to 
know  the  time  of  closing  of  the  terminal  of- 
fice, so  as  to  charge  the  company  with  negli- 
gence in  case  the  message  is  received  after 
such  office  Is  closed. 

2.  A  teleerrapli  companT-  in  not  liable 
for  lireacli  of  contract  to  send  a  tele- 
arrani  because  it  was  transmitted  to  the  ter- 


minal office  after  it  had  been  regularly  oIorocT 
for  the  day,  and  was  taken  from  the  wires  by 
one  in  pos.ses8iou  of  the  office  for  purposes  or 
his  own,  and  not  In  the  employ  of  the  com- 
pany, and  not  its  agent  for  the  receipt  of  mes- 
sages. 

(January  16,  1901.) 

PETITION  by  defendant  for  a  new  trial 
after  judgment  in  favor  •of  plaintiff  ia 
an  action  brought  to  recover  damages  for 
failure  to  promptly  deliver  a  telegram.     Di- 
rection to  render  judgment  for  defendant. 

Plaintiff  was  by  profession  an  actor, 
whose  home  was  in  Pawtucket,  Rhode  Is- 
land. He  had  been  negotiating  for  employ- 
ment at  a  Boston    theater.     On    November 


Note. — Liability  of  telegraph  company  sending 
message  to  office  after  hours  of  closing. 

I.  Nature  of  subject. 
II.  Kults  OS  to  office  hours;  reasonableness. 

III.  Notice  to  patrons. 

IV.  Special  contracts  as  to  delit>€ry. 

a.  Nature,  application,  and  effect  gen- 

erally. 

b.  Excuses  for  noncompliance. 

c.  Contracts  restricting  liability. 
V.  Damages. 

VI.  The  rule  under  statutes  imposing  penalty 
for  delay. 
VII.  Conclusion. 

I.  Nature  of  subject. 

This  note  falls  within  the  rules  of  law  relat- 
ing to  negligence.  The  liability  of  a  telegraph 
company,  when  it  exists,  for  sending  a  message 
to  an  office  after  the  hour  of  closing,  is  predi- 
cated upon  the  consequent  delay  in  the  delivery 
of  the  message,  the  question  being  whether,  in 
view  of  the  rights  possessed  by  the  telegraph 
company,  and  of  all  of  the  varying  circum- 
stances of  each  particular  case,  such  delay  is 
negligence  upon  its  part. 

II.  Rules  as  to  office  hours;  reasonableness. 

A  telegraph  company,  from  the  necessity  of 
the  case,  must  have  power  to  make  some  regula- 
tion for  the  conduct  of  its  business  and  the  time 
during  which  Its  offices  will  be  open  for  busi- 
ness, and  for  the  transmission  and  delivery  of 
telegrams ;  and  when  such  regulations  are  rea- 
sonable, a  party  who  contracts  with  the  com- 
pany for  the  transmission  of  a  message  is  bound 
by  them,  provided  he  has  notice  of  their  exist- 
ence. Western  U.  Teleg.  Co.  v.  Neel,  86  Tex. 
868,  25  S.  W.  ir> :  Western  U.  Teleg.  Co.  v. 
Wingate,  6  Tex.  Civ.  App.  394,  25  S.  W.  439; 
Western  U.  Teleg.  Co.  v.  May,  8  Tex.  Civ.  App. 
178,  27  S.  W.  760;  Western  U.  Teleg.  Co.  v. 
Rawls  (Tex.  Civ.  App.)  62  S.  W.  136 ;  Western 
U.  Teleg.  Co.  v.  Harding,  103  Ind.  505,  3  N. 
B.  172 ;  Davis  v.  Western  U.  Teleg.  Co.  46  W. 
Va.  48,  32  S.  E.  1026. 

And  a  telegraph  company  which  has  estab- 
lished rules  and  regulations  providing  for  rea- 
.«onable  hours*  during  which  it  will  deliver  mes- 
sages in  a  specified  town  Is  not  compelled  to  de- 
liver messages  outside  of  such  hours.  Western 
U.  Teleg.  Co.  v.  Neel,  86  Tex.  368,  25  S.  W.  15, 
(Tex.  Civ.  App.)  25  S.  W.  661. 

And  if  the  sender  of  the  message  knew,  or 
was  Informed  at  the  time  of  sending  the  mes- 
sage, that  the  company  did  not  deliver  messages 
after  a  specified  time,  and  that  the  message 
could  not  be  delivered  at  night  according  to  the 
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company's  office  hours,  the  company  would  not 
be  liable  for  delaying  the  delivery  of  a  tele- 
gram which  arrived  at  that  office  after  office- 
hours  until  the  next  morning.  Western  U. 
Teleg.  Co.  v.  Wingate,  6  Tex.  Civ.  App.  394, 
25  S.  W.  439. 

And  a  refusal  to  so  charge,  in  an  action  for- 
delay  in  delivering  a  telegram,  is  error,  where- 
thcre  was  evidence  that  the  company  had  es- 
tablished oftlce  hours  at  the  place  to  which, 
the  telegram  was  sent  from  8  a.  m.  to  8  p.  m. 
of  each  day,  and  that  such  office  hours  were  rea- 
sonable for  that  place,  and  that  the  message  in 
question  reached  that  office  at  7  :  30  p.  m.  West- 
ern U.  Teleg.  Co.  v.  May,  8  Tex.  Civ.  App.  176. 
27  S.  W.  760. 

So,  the  reasonableness  of  a  regulation  as  to 
the  hours  during  which  the  offices  of  a  telegraph 
company  shall  be  open  for  the  transmission  and 
delivery  of  messages  varies  with  the  character 
of  the  locality  where  the  particular  office  Is  situ- 
ated. Davis  V.  Western  U.  Teleg.  Co.  46  W.  Va. 
48,  32  S.  E.  1026. 

And  it  cannot  be  Implied  that,  because  the 
public  service  may  require  that  the  office  hours 
of  a  teleiifraph  office  Include  a  given  time  at  one- 
point,  all  other  offices  or  places  at  which  the 
telegraph  company  serves  the  public  must  be- 
open  and  fully  equipped  for  such  service  an  equal 
length  of  lime.  Ibid. ;  Western  U.  Teleg.  Co.  v. 
Harding,  KKi  Ind.  50.5,  3  N.  E.  172. 

And  it  is  not  negligence  upon  the  part  of  a 
telegraph  company  to  leave  its  office  in  a  small 
town  where  little  telegraphic  business  is  done- 
In  the  charge  of  one  competent  operator  and 
a  messenger  boy,  which  will  render  it  liable 
for  delay  in  the  transmission  of  a  telegram 
which  was  tiled  for  transmission  at  11 :  55, 
while  the  operator  was  at  dinner,  but  which 
was  transmitted  and  delivered  shortly  after 
his  return.  Behm  v.  Western  U.  Teleg.  Co.  8- 
Biss.  131,  Fed.  Cas.  No.  1,234. 

But  whore  a  telegraph  company  does  not 
formally  employ  an  agent  of  its  own  at  one  of 
its  minor  offices,  and  by  some  arrangement  with 
a  railroad  company  obtains  the  service  of  its 
agent  in  the  business  of  sending,  receiving,  and 
delivering  telegraphic  messages,  the  office  hour» 
established  by  the  railroad  company.  If  reason- 
able, will  be  deemed  to  be  upon  the  same  foot- 
ing with  reference  to  the  liability  of  the  tele- 
graph company  for  delay  in  the  delivery  of 
messages  received  after  office  hours  as  though 
they  were  established  directly  by  the  telegraph 
company.  Western  TJ.  Teleg.  Co.  v.  Georgia 
Cotton  Co.  94  Ga.  444,  21  S.  E.  835. 

So,  in  Western  U.  Teleg.  Co.  v.  Henderson. 
80  Ala.  510,  7  So.  410,  the  court  refused  to  jus- 
tify a  telegraph  company  for  the  nondelivery  of 
a  message  on  the  ground  that  the  business  and 
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16,  1895,  the  manager  of  tlie  tlieater  deliv- 
ered to  defendant  a  telegram  as  follows: 

Boston,  Nov.  16,  1895. 
To  P.  Eugene  Sweet, 

22  Lewis  street,  Pawtucket,  R.  I. — 
Salary  fifteen  open  Monday  if  affirmative 
see  Harry  I^ighton  to-night. 

(Signed)  Jay  Hunt. 

The  message  was  not  delivered  until  the 
following  morning.  Leigh  ton,  having  left 
Pawtucket  the  evening  before,  could  not  be 
seen,  and  therefore  the  contract  for  em- 
ployment was  not  closed.  For  failure  to 
promptly  deliver  the  telegram  this  action 
was  brought. 

Further  facts  appear  in  the  opinion. 

Afr.  C.  J.  FarnsTTortli,  for  defendant: 

The  company  is  not    liable  for  damages 

emohimftnts  of  the  oflice  to  which  It  was  sout 
were  Insufliolcnt  to  justify  the  empployment  of 
a  Heparnte  telegraph  operator  or  a  messenger 
boy  to  deliver  messai^es,  and  refused  to  follow 
Bohm  V.  Western  U.  Telef?.  Co.  8  Bias.  IIU,  Feci. 
<2i\B,  No.  1,*J34,  saying  that  this  may  furnish 
a  very  good  reason  for  withholding  telegraph 
service,  or  perhaps  for  different  regulation  In 
regard  to  delivery  at  places  thus  circumstanced, 
but  that  it  affords  no  excuse  for  violating  the 
terms  of  a  contract.  But  the  case  was  one  in 
which  the  telegram  was  sont  at  noon,  and  not 
•delivered  until  about  9  o'clock  the  next  day,  the 
places  being  but  ,5  miles  apart. 

Nor  is  it  the  duty  of  a  telegraph  company  to 
Ifeep  its  employees  in  every  one  of  its  offices  in 
the  United  States  informed  of  the  time  when 
•every  other  oflice  closes  at  night,  so  as  to  war- 
rant holding  the  company  liable  for  failure  to 
deliver  a  telegram  because  the  office  to  which 
it  w«s  sent  was  closed.  Given  v.  Western  U. 
Telog.  Co.  24  Fed.  110;  Western  U.  Teieg.  Co. 
T.  Harding,  103  Ind.  505,  3  N.  E.  172  ;  Western 
TJ.  Teleg.  Co.  v.  Neei,  8C  Tex.  368,  25  S.  W.  15  ; 
Sweet  v.  1*ostal  Teleg.  Cable  Co. 

And  a  telegraph  company  to  which  a  telegram 
was  doliverod  for  transmission  at  night,  which 
was  not  transmitted  and  delivered  imtll  8 
o'clock  on  the  following  morning,  for  the  rea- 
son that  the  office  at  the  place  to  which  it  was 
addressed  was  only  open  in  the  daytime,  is  not 
liable  for  failing  to  promptly  transmit  and  de- 
liver it,  where  the  agent  upon  receipt  of  the 
messn.'^e  made  repeated  efforts  to  call  up  the 
operator  at  the  place  of  destination  for  the  pur- 
pose of  sending  the  despatch  that  night,  and 
there  was  no  special  agreement  or  undertaking 
with  regard  to  the  time  of  sending.  Robinson 
T.  Western  U.  Teieg.  Co.  (Tex.  Civ.  App.)  43  S. 
W.  1053. 

Put  whether  In  an  Individual  case  the  rules 
•of  a  telegraph  company  as  to  the  time  during 
which  it  will  receive  and  transmit  messages  are 
or  are  not  reasonable,  or  whether  the  company 
was  or  was  not  guilty  of  negligence  in  failing 
to  deliver  a  message  sent  after  the  expiration  of 
office  hours,  is  a  question  that  the  telegraph  com- 
pany cannot  be  permitted  to  decide,  but  Is  one 
to  be  decided  by  the  court  or  Jury,  as  the  case 
may  be  in  each  individual  case  as  it  arises. 
Brown  v.  Western  U.  Teieg.  Co.  6  Utah,  219,  21 
Pac.  988. 

And  the  reasonableness  of  a  rule  at  a  particu- 
lar telegraph  office  that  messages  would  not  be 
received  or  delivered  after  9  o'clock  in  the  even- 
ing and  before  8  o'clock  in  the  morning  is  a 
<]uestion  for  the  court.  In  an  action  for  damages 
for  delay  In  delivery  of  a  telegram  received  be- 
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resulting  from  a  delay  in  delivery  of  a  tele- 
gram received  after  office  hours. 

Croswell.  Electricity,  §§  421,  422;  West- 
ern U.  Tclcg,  Co.  V.  WingatCy  6  Tex.  Civ. 
App.  394,  25  S.  W.  439;  Given  v.  Western 
U,  Tclea.  Co.  24  Fed.  119;  Western  U.  TeUg. 
Co.  V.  .Ytc/,  86  Tex.  308,  25  S.  W.  15;  West- 
ern V.  Telrg.  Co.  v.  De  Jarles,  8  Tex.  CiV: 
App.  109.  27  S.  W.  792;  Western  U.  Teieg. 
Co.  v.  .1/0?/,  8  Tex.  C?iv.  App.  178,  27  S.  W. 
760;  25  Am.  &  Eng.  Enc.  Law,  p.  785,  and 
note;  2  Shearm.  &  Redf.  Neg.  §  540;  West- 
ern U,  Teieg.  Co.  v.  Harding,  103  Ind.  505, 
3  N.  E.  172;  Thomas,  Neg.  1205. 
I  A  telegraph  company  is  bound  to  do  no 
more  than  it  is  paid  for,  and  that  is  to 
transmit  the  me.**sage  to  the  designated  of- 
fice, and  then  make  reasonable  ell'ort  to  de- 
liver within  the  free-delivery  limits. 

Western  U,  Tclcg.  Co.  w" Trotter,  55  111. 

;  I  ween  such  hours.  Davis  v.  Western  U.  Tel^-g. 
j  Co.  46  W.  Va.  48,  32  S.  E.  1026. 

r»ut  the  question  whether  the  absence  of  the 
telegraph  operator  while  at  dinner  was  or  was 
not  a  reasonable  one  was  one  for  the  Jury,  in  an 
action  against  the  telegraph  company  for  dam- 
ngcH  for  delay  in  the  transmission  of  a  message 
hied  in  the  office  wjiile  the  operator  was  at  din- 
ner. Behm  v.  Western  U.  Teieg.  Co.  8  IJiss. 
131,  Fed.  Cas.  No.  1,2.'?4. 

And  the  submission  of  the  question  of  the 
reasonableness  of  the  office  hours  of  a  telegraph 
company  for  delivering  messages  at  a  particu- 
lar station  cannot  be  objected  to  by  the  tele- 
graph company  in  an  action  for  delay  until  the 
next 'morning  in  the  delivery  of  a  message  filed 
for  transmission  at  niglit,  where  It  had  requested 
a  charge  that  If  the  company  had  reasonable 
office  hours  within  which  it  delivered  telegraph 
messages  it  was  not  by  law  compelled  to  deliver 
messages  outside  of  such  liours.  Western  U. 
Teieg.  Co.  V.  Brj'son  (Tex.  Civ.  App.)  61  S.  W. 
548. 

And  refusal  to  submit  the  Issue  of  the  reason- 
ableness of  office  hours  of  a  telegraph  company 
at  the  place  to  which  a  telegram  was  to  I>e  sent 
is  error,  in  an  action  for  failure  to  deliver  a 
message  accepted  after  the  close  of  office  hours 
on  condition  that  it  would  not  be  delivered  dur- 
ing the  night  unless  the  company  kept  a  man  at 
the  receiving  office,  where  both  the  pleadings 
and  the  evidence  presented  the  issue.  Western 
U.  Teieg.  Co.  ▼.  Rawls  (Tex.  Civ.  App.)  62  J3. 
W.  136. 

III.  Notice  to  patrons. 

The  general  rule  is  that.  In  the  absence  of  a 
special  contract  to  transmit  a  telegram  Immedi- 
ately, or  an  express  request  for  information  as 
to  its  delivery,  it  Is  not  obligatory  upon  a  tele- 
graph company  to  acquaint  the  customer  with  the 
office  hours  of  the  company  at  the  point  to  which 
a  message  delivered  by  him  for  transmission 
Is  directed.  Western  U.  Teieg.  Co.  v.  Harding, 
103  Ind.  505.  3  N.  E.  172:  Western  U.  Teieg. 
Co.  V.  Neei,  86  Tex.  368,  25  S.  W.  15. 

Provided  such  hours  are  established  and  rea- 
sonable, as  the  reasonableness  of  a  regulation 
of  the  hours  of  business  is  sufficiently  obvious 
to  suggest  to  the  sender  who  desires  the  delivery 
of  a  telegram  at  a  different  hour  the  propriety 
of  making  Inquiry  befiore  he  enters  into  the  con- 
tract. Western  U.  Teieg.  Co.  v.  Neei,  86  Tex. 
308,  25  S.  W.  15. 

Such  reasonable  business  hours  are  Implied 
in  the  contract  between  the  sender  and  the 
telegraph  company,  unless  especially  stated  or 
uniler^/tood  by  the  parties  to  the  contract  that 
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App.  659 ;  Western  U.  Tclcg.  Co.  v.  Hender- 
son, 89  Ala.  510,  7  So.  419;  25  Am.  &  Eng. 
Enc.  Law,  p.  780. 

It  is  to  be  assumed  that  all  that  was  re- 
quired to  be  done  at  the  Boston  office  was 
done.  As  there  was  a  stipulation  on  the 
message  that  the  company  would  not  be  lia- 
ble unless  the  message  was  repeated,  and  as 
the  message  was  not  repeated  no  damage 
can  be  claimed,  because  such  a  stipulation 
is  one  that  is  reasonable  and  valid. 

Thomas,  Neg.  p.  1208;  Primrose  v.  West- 
ern (7.  Tclcg.  Co.  154  U.  S.  1,  38  L.  ed.  883, 
14  Sup.  Ct.  Rep.  1098. 

Such  a  stipulation  is  a  reasonable  precau- 
tion to  be  taken  by  the  company,  and  is 
binding  upon  all  who  assent  to  it,  so  as  to 
exempt  the  company  from  liability  beyond 
tlie  amount  stipulated,  for  any  cause,  ex- 
cept wilful  misconduct  or  gross  negligence 
on  the  part  of  the  company. 


GHnncll  v.  Western  U.  Teleg.  Co.  11$ 
Mass.  299,  18  Am.  Rep.  485;  Kilcy  v.  West- 
ern U.  Teleg.  Co.  109  N.  Y.  231,  16  N.  E. 
75;  Redpath  v.  Western  U.  Teleg.  Co.  IIST 
Mass,  71,  17  Am.  Rep.  69;  Brecse  v.  United 
iitates  Teleg.  Co.  48  X.  Y.  132,  8  Am.  Rep. 
526. 

As  the  message  was  an  unexplained  mes- 
sage the  company  cannot  be  held  liable  for 
any  damages  resulting  from  failiu'e  to  ex- 
ercise more  than  reasonable  promptness  and 
care. 

Shields  v.  Waskington  Teleg.  Co.  9  W.  L. 
J.  283;  Baldwin  v.  United  States  Teleg.  Co, 
45  N.  Y.  744,  6  Am.  Rep.  1G5;  Behm  v. 
Western  U.  Teleg.  Co.  8  Biss.  131,  Fed.  Cas. 
Xo.  1,  234;  Beaupre  v.  Pacific  d  A.  Teleg.  Co. 
21  Minn.  1.55. 

When  a  party,  by  his  failure  to  receive  » 
telegram,  loses  the  benefit  of  a  contract  for 
labor  subject  to  be  defeated  by  the  will  o£ 


the  service  to  be  performed  should  be  performed 
otherwise  than  in  the  usual  manner,  and  subject 
to  the  usual  rules  under  which  the  Company 
does  business.  Ibid.;  Western  L.  Teleg.  Co.  v. 
Neel  (Tex.  Civ.  App.)  25  S.  W.  661. 

In  Western  U.  Teleg.  Co.  v.  Neel,  86  Tex.  308, 
25  S.  W.  15,  aupra,  Western  U.  Teleg.  Co.  v. 
Broesche,  72  Tex.  654,  10  S.  W.  734,  infra,  IV. 
a,  was  distinguished  upon  the  ground  that  In 
that  case  the  agent  received  the  money  of  the 
sender  knowing  his  object  in  sending  the  mes- 
sage, and  that  that  object  could  only  be  attained 
by  prompt  transmission  and  delivery  to  the  per- 
son addressed,  so  that  the  company  could  not 
legally  urge  its  rules  as  to  office  hours  as  an 
excuse  for  not  delivering  the  despatch  until  the 
next  day,  and  was  properly  held  estopped  to 
deny  that  the  contracr  was  for  immediate  de- 
livery. And  Western  U.  Teleg.  Co.  v.  Bruner 
(Tex.)  10  S.  W.  149,  infra,  IV.  a,  was  distin- 
guished and  explained,  the  court  saying  that  it 
was  apparent  from  the  opinion  that  the  point 
as  to  the  transmission  of  a  telegram  to  the 
office  to  which  it  was  to  be  sent  after  it  was 
closed,  was  not  involved,  but  that,  as  the  com- 
pany accepted  the  telegram,  and  undertook  to 
deliver  it  at  about  a  specifled  time,  it  could  not 
be  excused  for  its  failure  to  perform  the  con- 
tract because  its  office  was  close<l, — especially 
where  it  did  not  appear  that  any  efTort  was  made 
to  send  the  message  until  the  next  morning, 
when  it  was  too  late  to  accomplish  Its  object. 

There  are  cases,  however,  which,  though  not 
holding  directly  and  squarely  that  notice  of  the 
office  hours  and  rules  and  regulations  of  the 
receiving  office  must  be  given  to  the  senders  of 
a  message  in  order  to  excuse  the  telegraph  com- 
pany for  delay  in  delivering  a  message  on  ac- 
count of  such  office  hours  or  rules,  would  appear 
to  have  treated  such  notices  as  one  of  the  con- 
stituent elements  of  Immunity  from  liability. 

Thus,  In  Western  U.  Teleg.  Co.  v.  Neel  (Tex. 
Civ.  App.)  25  S.  W.  661,  It  was  held  that  the 
fact  that  a  person  sending  a  telegram,  who  was 
the  agent  of  the  person  to  whom  it  was  ad- 
dressed, got  the  telegraph  operator  to  write  the 
message,  does  not  make  the  operator  the  agent 
of  tlie  person  to  whom  the  telegram  was  ad- 
dressed, so  as  to  charge  her  with  knowledge  of 
rules  of  the  telegraph  company  with  respect 
to  reasonable  office  hours,  and  bind  her  to  take 
notice  of  them. 

feo.  in  Western  IT.  Teleg.  Co.  v.  Morrill  (Tex. 
Civ.  App.)  22  S.  W.  826,  it  was  held  that  delay 
upon  the  part  of  a  telegraph  company  in  deliv- 
ering a  telegram  filed  at  6:40  a.  m..  addressed 
to  a  physician,  requesting  his  Iramodlate  serv- 
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Ices  for  the  sender's  wife,  by  reason  of  which 
medical  attendance  waa  not  obtained  until  t>e- 
twten  1  and  2  p.  m.,  authorizes  a  recovery,  where 
the  operator  at  the  place  of  transmission  notified 
the  sender  that  the  office  at  the  place  to  which 
It  was  sent  would  not  be  open  until  8,  only  for 
the  suffering  endured  by  the  wife  after  the  ex- 
piration of  such  time  as  it  would  have  taken  a 
doctor  to  reach  the  sender's  house  after  8 
o'clock,  when  it  should  have  l>een  transmitted. 

And  In  Western  U.  Tclcg.  Co.  v.  Rosentreter, 
80  Tex.  406,  16  S  W.  25,  which  was  an  action 
for  delay  in  the  delivery  of  a  telegram  sent  on 
Sunday,  the  telegraph  company  having  a  regula- 
tion that  its  office  would  not  be  open  from  10 
A.  M.  until  4  r.  M.  on  Sunday,  the  message  be- 
ing a  rush  message  which  was  In  fact  received 
by  the  agent  for  transmission  about  8  o'clock  in 
the  morning,  it  was  held  that  a  special  charf^e 
that  the  company  would  not  be  liable  for  any 
delay  occurring  between  these  hours  If  the  send- 
er was  informed  of  the  regulation  is  as  favor- 
able a  presentation  of  the  law  as  the  company 
could  legally  demand  under  the  facts  of  the  case, 
where  there  was  evidence  that  the  telegraph 
company  was  not  observing  the  Sabbath,  but, 
on  the  contrary,  was  allowing  Its  wires  to  be 
used  in  the  transmission  of  railway  business 
during  the  greater  part  of  the  day,  which  caused 
delay  in  the  transmission  of  the  teU'grnm  in 
question.  And  see  also  Western  U.  Telog,  Co. 
V.  Neel,  86  Tex.  368,  25  S.  W.  15;  Western  U. 
Tcleg.  Co.  V.  Wlugate,  6  Tex.  Civ.  App.  304, 
25  S.  W.  439,  supra,  II. ;  (ilven  v.  Western  U. 
Teleg.  Co.  24  Fed.  119,  infra,  IV.  b. 

IV.  Special  contracts   as   to   delivery. 

a.  'SaturCf  application,  and  effect  generally. 

A  telegraph  company  which  accepts  a  tele- 
gram, and  undertakes  through  Its  agent  to  de- 
liver it  at  a  particular  time  at  night,  cannot  be 
excused  for  failure  to  perform  the  contract  by 
neglecting  to  send  it  until  the  next  morning,  by 
reason  of  which  it  was  not  delivered  until  about 
noon,  by  the  fact  that  the  office  at  the  place 
to  which  it  was  to  be  sent  was  closed  against 
the  place  of  transmission, — especially  where  it 
docs  not  appear  that  any  effort  was  made  to 
send  the  message  until  the  next  morning.  West- 
ern U.  Teleg.  Co.  v.  Bruner  (Tex.)  19  S.  W.  149. 

And  where  a  telegraph  company  has  received 
and  transmitted  a  despatch  after  the  expiration 
of  office  hours  at  the  place  of  transmission,  the 
measure  of  diligence  to  be  applied  to  its  con- 
duet  with  reference  to  Its  delivery  cannot  be 
decided  by  any  rules  or  hours  that  the  companj 
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the  other  party,  only  nominal  damages  are 
recoverable. 

Merrill  v.  Western  U.  Telcg.  Co.  78  Me. 
97,  2  Atl.  847 ;  25  Am.  &  Eng.  Ene.  Law,  p. 
852. 

A  telegraph  company  cannot  be  charged 
with  damages  based  upon  a  mere  possibility 
of  profit  which  the  addressee  of  a  telegram 
may  have  lost  by  reason  of  delay  in  trans- 
mission or  delivery. 

Clay  V.  Western  U,  Teleg.  Co.  81  Ga.  285, 
6  S.  E.  813:  Western  U.  Teleg.  Co.  v.  Wat- 
son, 94  Ga.  202,  21  S.  E.  457;  Curtin  v. 
Western  U.  Teleg.  Co.  14  Misc.  459,  36  N. 
Y.  Supp.  1111;  Western  U.  Teleg.  Co.  v. 
Clifton,  C8  Miss,  307,  8  So.  746 ;  Baldwin  v. 
Western  U.  Teleg.  Co.  93  Ga.  692,  21  S.  E. 
212;  Kcnyon  v.  Western  U.  Teleg.  Co.  100 
Cal.  454,  35  Pac.  75;  Cahn  v.  Western  U. 
Teleg.  Co.  1  C.  C.  A.  107,  2  U.  S.  App.  24,  48 
Fed.  810. 


Mr.  Peter  J.  Qninn,  for  plaintiff: 

It  is  the  duty  of  telegraph  companies  to* 
deliver  messages  without  error  or  delay. 

25  Am.  &  Eng.  Enc.  Law,  pp.  779,  780,. 
and  cases  cited. 

It  was  a  question  of  fact  for  the  jury  to 
say  wliether  or  not  the  company  neglected, 
its  duty  towards  the  plaintiff. 

Western  U.  Teleg.  Co.  v.    Harding,    103- 
Ind.  505,  3  N.  E.   172;    Westci-n   V.  Telcg, 
Co.  V.  Fcnton,  52  Ind.  1. 

Stipulations  upon  the  telegram  do  not 
deprive  of  a  right  of  action  a  person  to  whom 
a  prepaid  message  is  directed. 

Johnston  v.  Western  U.  Teleg.  Co.  33  Fed. 
3C2;  21  Am.  &  Eng.  Enc.  Law,  p.  800,  an^jl 
notes. 

The  fact  that  a  branch  office  is  closed  is 
no  defense  in  an  action  for  negligence 
brought  by  the  addressee. 

Western  U.  Teleg.  Co,  v.  Broesche,  72  Tex. 


may  have  seen  fit  to  establish.     Brown  v.  West- 
ern U.  Teleg.  Co.  6  Utah,  210,  21  Pac.  988. 

And  though  It  maj'  be  that  a  telegraph  com- 
pany can  fix  orfice  hours  which  are  reasonable, 
and  though  the  hours  flxcd  by  them  may  not 
be  unreasonable,  where  an  authorized  agent  re- 
ceives a  message  after  such  oflice  hours,  this  con- 
stitutes an  undertaking  on  the  part  of  the  com- 
pany to  deliver  It,  and  it  Is  bound  to  do  so  with 
reasonable  diligence ;  and  as  he  Is  acting  within 
the  scope  of  his  agency,  although  not  within 
the  hours  fixed  for  active  discharge  of  his 
duties,  that  fact  will  not  relieve  the  company 
from  the  discharge  of  the  obligation  Incurred 
by  receiving  the  message  to  be  delivered  out  of 
oflice  hours.  McPeek  v.  Western  U.  Teleg.  Co. 
107  Iowa,  3DG,  43  L.  R.  A,  214,  78  N.  W.  63. 

A  telegraph  company  cannot  keep  Its  office 
open  and  receive  messages  for  pay  after  Its  regu- 
lar established  office  hours,  and  then  when  a  neg- 
ligent delay  in  the  delivery  service  occurs, 
screen  itself  from  responsibility  by  saying  that 
the  persons  who  were  In  Its  places  of  business, 
and  who  took  the  messages  and  received  pay- 
ment therefor,  were  not  Its  agents.  Dowdy  v. 
W^estern  U.  Teleg.  Co.  124  N.  C.  522,  32  S.  E. 
802. 

And  whore  a  telegram  Is  In  plain,  unambigu- 
ous language,  and  the  importance  of  prompt  ac- 
tion is  apparent  therefrom,  and  It  is  received  by 
the  telegraph  company  for  transmission,  though 
after  office  hours,  the  degree  of  dlligemce  required 
In  Its  transmission  Is  equal  to  the  emergency 
of  the  occasion,  and  this  without  regard  to  the 
rules  and  hours  established  by  the  company. 
Brown  v.  Western  U.  Teleg.  Co.  6  Utah,  219,  21 
Pac.  988. 

And  omission  upon  the  part  of  a  telegraph 
company  to  deliver  a  telegram  sent  by  a  father 
call  nig  for  a  physician  to  attend  to  bis  child's 
liar.d,  which  had  been  crushed,  filed  for  trans- 
mlKsion  at  8  o'clock,  though  after  office  hours, 
until  about  7  :  35  a.  m.  the  next  day,  by  reason 
of  which  It  was  alleged  the  hand  had  to  be  am- 
putated, which  telegram  the  company  had  re- 
ceived for  transmission,  gives  rise  to  a  question 
for  the  jury,  In  an  action  therefor,  as  to  whether 
or  not  the  telegraph  company  was  guilty  of 
negligence.     Ibid. 

So,  a  telegraph  company  having  rules  by 
which  its  telegraph  lines  were  closed  to  business 
of  the  public  between  7  p.  m.  and  7  a.  m.,  during 
which  time  Its  lines  were  operated  by  railroad  i 
night  officials  for  railroad  bHsiness,  which  rail-  ' 
road  officials  received  messages  for  the  tele- 
graph company  filed  for  transmission,  as  a  mat- 
ter of  accommodation,  but  reserved  them  for  the 
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telegraph  operators  the  next  morning,  cannot 
escape  liability  for  failure  to  transmit  and  de- 
liver a  telegram  sent  by  a  wife  to  her  husband' 
after  office  hours,  directing  him  to  come  home 
at  once  because  of  the  sickness  of  their  child, 
given  to  the  railroad  officials,  on  the  ground 
that  the  railroad  officials  were  not  the  agents 
of  the  telega'aph  company,  where,  upon  a  deliv- 
ery of  the  telegram  on  the  next  day,  the  father 
was  unable  to  reach  home  until  after  the  child's 
death  Dowdy  v.  Western  U.  Teleg.  Co.  124  N. 
C.  522,  32  S.  E.  802. 

And  the  submission  of  the  question  of  office 
hours  of  a  telegraph  company  at  a  particular 
station  as  a  controverted  Issue  of  fact,  to  the 
lury  In  an  action  for  delay  In  delivering  a  mes- 
sage sent  about  7  p.  m.  and  delivered  about  11 
A.  M.  of  the  next  day.  Is  not  error,  though  the 
evidence  established  the  existence  of  office  hours 
from  8  A.  M.  to  6  p.  m.,  where  It  also  appeared 
that  the  telegraph  office  was  kept  with  a  railroad 
office,  and  that  the  telegraph  office  was  fre- 
quently kept  open  until  12  o'clock  at  night, 
and  the  call  boys  In  the  service  of  the  railroad 
company  delivered  messages  for  the  telegraph 
company,  and  it  was  the  duty  of  the  operators 
at  such  office  to  deliver  messages  themjpelves, 
and  the  company  did  not  appear  to  have  fixed 
any  delivery  hours  for  them.  Western  U.  Teleg. 
Co.  V.  Eryson  (Tex.  Civ.  App.)  61  S.  W.  548. 

So,  In  Bryant  v.  American  Teleg.  Co.  1  Daly, 
.'75,  It  was  held  that  a  telegraph  company  un- 
dertaking to  transmit  and  deliver  a  telegram 
which  was  important  and  on  Its  face  showed 
that  its  design  was  to  secure  the  commencement 
of  legal  proceedings  against  the  sender's  debtor 
by  attachment,  which  must  be  done  within  a 
certain  time,  the  telegraph  company,  undertak- 
ing through  Its  operator  to  transmit  and  deliver 
the  message  at  once.  Is  liable,  where  the  mes- 
sage was  filed  for  transmission  at  half  past  8 
in  the  evening,  and  delivery  thereof  was  delayed 
until  half  past  11  o'clock  that  night  by  the  fact 
that  the  operator  at  the  receiving  station  was 
engaged  in  receiving  press  reports  and  the  mes- 
senger boy  had  gone  home,  for  the  amount  of 
the  sender's  debt,  where  it  appeared  that  the 
debt  would  have  been  realized  by  the  attach- 
ment had  the  despatch  been  transmitted  In  sea- 
son. 

And  that  a  telegraph  office  at  the  place  of 
destination  of  a  telegram  was  closed  at  the  time 
the  agent  at  the  sending  station  received  a  mes- 
sage for  transmission,  is  no  d^^fen.^e  to  a  tele- 
graph company  for  failing  to  transmit  and  de- 
liver the  message  until  the  next  morning,  when 
the   operator  knew    from    the   wording  of   the 


?86 


RuoDE  Island  Supreme  Court. 


Jak.| 


«54,  10  S.  W.  734;  Thompson  v.  Western  U, 
Teleg,  Co.  107  N.  C.  449,  12  S.  E.  427;  25 
Am.  &  Kng.  Enc.  Law,  pp.  786,  787,  and 
notes;  La  Orange  v.  Sonthuestem  Teleg. 
Co.  25  La.  Ann.  383. 

Stiness,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  in  trespass  on  the  case 
for  damages  arising  from  the  alleged  negli- 
g6nce  of  the  defendant  in  delivering  a  tele- 
gram addressed  to  him.  The  message  was 
taken  at  the  company's  office  in  Boston  at 
0:10  p.  M.,  November  10,  1895.  It  was  sent 
to  Pawtucket,  and  there  received  at  9:45  the 
same  evening.  The  Pawtucket  office  closed 
for  regular  business  at  0  o'clock,  but  a  per- 
son employed  by  newspapers,  to  send  and 
receive  messages  for  the  press,  was  in  the 
office,  and  received  the  me.^sage,  leaving  it 


on  file  for  the  operator  employed  by  tha 
company,  who  had  left  the  office  for  the 
night.  The  message  was  delivered  the  next 
day,  Sunday,  at  9:55  a.  m. 

The  controlling  question  is  w;hether  the 
receipt  of  the  message  for  transmission, 
after  the  terminal  office  had  closed,  was  an 
act  of  negligence.  This  depends  upon 
whether  the  receiving  agent  was  bound  to 
know  the  time  of  closing  in  the  terminal 
office.  The  decisions  on  this  point  are  prac- 
tically unanimous  that  a  receiving  agent  is 
not  so  bound,  for  the  reason  that  in  view  of 
the  great  number  of  telegraph  offices  all 
over  the  country,  and  their  variant  condi- 
tions, some  large  and  requiring  constant 
sen-ice,  others  small  and  with  infrequent 
calls,  a  requirement  that  everj'  agent  should 
know  the  hours  of  every  office  would  be  un- 
reasonable,   if  not  impossible.     To    hold   a 


message  that  it  demanded  prompt  delivery,  and 
that  a  delivery  upon  the  following  morning 
would  be  too  late  to  accomplish  its  object,  was 
held  in  Western  U.  Teleg.  Co.  v.  Broesche,  72 
Tex.  054,  10  S.  W.  734.  But  this  decision  was 
based  upon  the  ground  that,  as  the  contract 
for  tlie  transmission  of  the  telegram  was  made 
by  an  agent  fully  authorized  and  empowered  to 
malce  it,  tlie  company  could  not  excuse  its  fail- 
ure to  perform  the  contract  upon  the  ground 
that  another  one  of  its  servants,  acting  under 
its  authority,  had  rendered  the  performance  of 
the  contract  impracticable. 

But  the  fact  that  a  telegraph  company  re- 
ceived a  message  after  closing  hours  of  the  place 
to  whjch  it  was  addressed,  and  collected  a  day 
rate  for  it,  does  not  constitute  the  contract  one 
for  Immediate  delivery,  for  which  the  company 
would  not  be  relieved  from  liability  by  reason 
of  Its  office  at  the  place  of  destination  being 
closed.  Robinson  v.  Western  U.  Teleg.  Co. 
(lex.  Civ.  App.)  43  S.  W.  1053. 

And  that  an  operator  employed  by  a  railroad 
company  In  receiving,  transmitting,  and  de- 
livering telegraphic  messages  for  a  telegraph 
•company  through  an  arrangement  between  it  and 
the  railroad  company  frequently  or  habitually 
returned  to  his  office  after  office  hours  estab- 
Iished*by  the  railroad  company  had  expired,  will 
not  render  the  telegraph  company  liable  for  fail- 
ure to  deliver  a  telegram  arriving  at  that  of- 
fice after  business  hours,  upon  an  occasion  when 
the  operator  was  not  there,  until  the  following 
morning.  Western  U.  Teleg.  Co.  v.  Georgia  Cot- 
ton Co.  94  Ga.  444,  21  S.  E.  835. 

And  it  is  not  obligatory  upon  a  telegraph 
operator,  as  a  matter  of  law,  to  forewarn  the 
company  employing  him  of  the  necessity  of  ab- 
senting himself  from  the  office  after  business 
hours  because  of  sickness  in  his  family,  nor 
upon  the  company  to  employ  a  substitute,  to 
relieve  it  from  liability  for  delay  In  the  de- 
livery of  a  telegram  arriving  during  such  ab- 
sence.    Ibid. 

And  the  question  whether  the  condition  of  the 
operator's  family  was  such  as  to  Justify  him 
in  closing  his  office  and  absenting  himself  there- 
from somewhat  earlier  than  usual,  though  after 
the  expiration  of  the  established  office  hours,  is 
one  for  the  Jury,  and  not  for  the  court.     Ibid. 

So,  a  telegraph  company  receiving  a  message 
after  the  close  of  the  office  hours  at  the  receiv- 
ing office,  on  condition  that  It  would  not  be  de- 
livered during  the  night  unless  a  night  man  was 
Tcept  at  the  receiving  office,  which  message  was 
received  and  transmitted  by  a  railroad  operator 
In  the  receiving  office  who  was  not  employed  by 
the  telegraph  company  or  required  to  take  such 
messages,  though  he  occasionally  did  so.  there 
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being  no  night  operator  there,  and  who  pro- 
cured a  messenger  boy  and  himself  paid  for  the 
delivery  of  the  message.  Is  not  liable  for  a  fail- 
ure upon  the  part  of  the  messenger  boy  to  de- 
liver It,  as  the  negligence  is  the  negligence  of 
the  messenger,  and  not  of  the  company.  The 
contract  being  to  deliver  that  night  on  condition 
that  the  company  had  a  night  operator  at  the 
place  of  transmission,  and  there  being  none,  it 
is  not  rendered  liable  by  the  fact  that  it  sought 
to  effect  a  delivery  through  such  other  agency  as 
it  might  be  able  to  induce  to  undertake  it,  such 
agency  proving  to  be  negligent  or  ineffective. 
Western  U.  Teleg.  Co.  v.  Rawls  (Tex.  Civ.  App.) 
62  S.  W.  136.  And  see  Swbet  v.  Postal  Teleg. 
Cable  Co. 

And  an  instruction  In  such  an  action,  that  if 
an  operator  at  such  station,  who  was  authorized 
to  undertake  to  act  for  the  telegraph  company 
in  the  premises,  received  the  message  and 
handed  it  to  a  messenger  boy  for  delivery,  the 
company  would  be  liable  for  the  negligence  of 
the  messenger  resulting  in  a  failure  to  make 
delivery  that  night,  is  improper,  where  the  op- 
erator receiving  the  message  was  an  operator 
for  a  railroad  company  having  its  office  In  the 
same  room,  who  was  occasionally  authorized  by 
the  representatives  of  the  telegraph  company 
to  receive  messages,  but  who  was  not  required 
to  do  so,  as  failing  to  call  attention  to  t&e  dis- 
tinction between  a  mere  occasional  and  volun- 
tary service  on  his  part,  and  the  maintenance  by 
the  telegraph  company  of  a  night  office  at  that 
place  with  an  operator  In  charge.  Western  U. 
Teleg.  Co.  V.  Rawls  (Tex.  Civ.  App.)  62  S.  W. 
186. 

b.  Excuses  for  noncompliance. 

No  recovery  can  be  had  for  delay  of  a  tele- 
graph company  in  delivering  a  message  received 
after  office  hours,  though  it  had  contracted  for 
immediate  delivery,  when  the  delay  was  not  the 
immediate  cause  of  the  injury,  or  when  the  par- 
ties would  have  been  in  no  better  position  had 
the  telegram  been  promptly  delivered.  And  here, 
as  In  all  cases  Involving  the  question  of  negli- 
gence, contributory  negligence  will  prevent  a  re- 
covery. 

I'hus,  failure  upon  the  part  of  a  telegraph 
operator  to  notify  the  sender  of  a  message  that 
the  office  to  which  it  was  to  be  sent  was  closed 
for  the  night  will  not  render  the  telegraph  com- 
pany liable  for  delay  In  delivering  the  message 
until  the  next  morning,  where  it  does  not  appear 
that,  if  the  sender  had  known  that  the  office 
was  closed,  he  could  have  provided  other  means 
for  the  transmission  of  his  message  in  season. 
Given  V.  VVestei-n  U.  Teleg.  Co.  24  Fed.  110. 
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•company  to  such  a  duty  would  either  require 
■a  uniform  time  of  closing  in  all  offices  which 
are  not  constantly  open,  or  a  directory  of 
4ill  such  offices  with  tlieir  various  hours  at 
different  seasons  of  the  year.  The  former 
■alternative  would  compel  a  service  at  small 
stations  far  beyond  their  needs,  and  the  lat- 
ter, as  Mr.  Justice  Miller  said  in  Oiven  v. 
Western  U.  Tele^.  Co,  24  Fed.  119,  would 
he  "onerous  and  inconvenient  to  a  degree 
which  forbids  it  to  be  treated  as  a  duty  to 
its  customers  for  neglect  of  which  it  must 
be  held  liable  for  damages."  This  rule, 
stated  in  Croswell,  Electricity,  §  421,  notes 
1,  2,  and  25  Am.  &  Eng.  Enc.  Law,  p.  785, 
Jiote  g,  is  supported  by  cases  cited. 

The  plaintiff  relies  on  Western  U.  Teleg, 
<;o.  V.  Broesche  (1889)  72  Tex.  654,  10  S. 
W.  734,  which  went  to  the  extent  of  holding 
that  the  fact  that  the  company's  office  at 


Burton  was  closed  at  the  time  its  agent  at 
Austin  received  the  message  for  transmis- 
sion was  no  defense  for  failing  to  trans- 
mit and  deliver  the  message.  But  in  West- 
ern U,  Telcg,  Co,  v.  if  eel  (1894)  86  Tex. 
368,  25  S.  W.  15,  the  same  question  came 
again  before  the  court,  and  it  was  held  that 
the  company  should  have  the  right  to  estab- 
lish reasonable  hours  within  which  their 
business  is  to  be  transacted,  adding  this 
very  sensible  conclusion:  "It  seems  to  us 
that  the  reasonableness  of  a  regulation  as 
to  hours  of  business  is  sufficiently  obvious 
to  suggest  to  the  sender  of  a  message,  who 
desires  its  delivery  at  an  unusually  early 
hour  for  business,  the  propriety  of  making 
inquiry  before  he  enters  into  the  contract." 
This  decision  was  affirmed  in  Western  U, 
Teleg,  Co.  v.  May,  8  Tex.  Civ.  App.  178,  27 
S.  W.  760,  and  in  Western  U.  Teleg.  Co.  v. 


And  the  omission  by  a  telegraph  company  to 
•deliver  a  despatch  directing  the  person  to  whom 
It  was  sent  to  *'come  at  once,  mother  Is  dying/' 
received  shortly  before  the  close  of  the  com- 
pany's ofiice  hours  at  the  place  of  its  reception, 
until  the  next  morning,  will  not  render  the  com- 
pany liable  to  the  person  to  whom  it  was  sent, 
where  it  does  not  appear  that  she  could  have 
reached  the  place  at  which  her  mother  was  be- 
fore she  died.  Western  U.  Teleg.  Co.  v.  May* 
«  Tex.  Civ.  App.  176.  27  S.  W.  760. 

And  the  question  as  to  the  negligence  of  a 
telegraph  company  having  office  hours  at  a 
particular  station  from  8  a.  m.  to  8  p.  m.  of  each 
•day,  in  neglecting  to  deliver  a  message  filed 
for  transmission  at  7 :  80  p.  ic.  until  the  next 
•day,  is  one  for  the  Jury,  where  there  was  evi- 
dence that  the  person  to  whom  it  was  addressed 
was  at  home,  and  would  have  acted  in  accord- 
ance with  the  requirements  of  the  telegram  had 
It  reached  her,  and  that  it  would  have  reached 
her  in  season ;  as  the  question  what  a  person 
would  have  done  under  given  circumstances 
always  gives  rise  to  an  issue  for  the  Jury.    Ihid. 

So,  damages  will  not  be  allowed  in  an  action 
against  a  telegraph  company  for  delay  In  the 
delivery  of  a  telegram  sent  after  office  hours, 
for  mental  suffering  upon  the  part  of  the  per- 
son to  whom  it  was  sent  because  he  was  thereby 
prevented  from  attending  his  mother's  funeral, 
where  the  delayed  message  did  not  inform  him 
of  the  death  of  his  mother,  and  was  so  vague 
:and  unsatisfactory  that  he  was  compelled  to  send 
repeated  messages  to  others  before  he  received 
information  as  to  the  urgency  of  the  call.  Davis 
V.  Western  U.  Teleg.  Co.  46  W.  Va.  48,  42  S.  B. 
1026. 

But  the  fact  that  a  telegram  might  have  been 
Hied  with  a  telegraph  operator  earlier  in  the 
•evening  than  it  was  does  not  constitute  contribu- 
tory negligence  on  the  part  of  the  sender  which 
wonld  relieve  the  telegraph  company  from  lia- 
bility for  delay,  where  the  operator  undertoolc 
to  deliver  it  about  9  o'clock  at  night,  and  failed 
to  transmit  It  until  8  o'clock  the  next  morning, 
and  to  deliver  it  until  about  noon  the  next  day. 
Western  U.  Teleg.  Co.  v.  Bruner  (Tex.)  19  S.  W. 
149. 

Likewise,  the  conduct  of  a  ranchman,  to  whom 
«  telegram  was  addressed  at  a  neighboring  town, 
notifying  him  of  the  probable  death  of  a  brother, 
which  was  received  for  transmission  shortly 
after  7  P.  M.,  and  not  delivered  until  after  8 
o'clock  the  next  morning,  and  which  he  re> 
ceived  upon  coming  to  town  at  about  11,  in  go- 
ing back  home  after  receiving  the  message  to 
take  medicine  to  his  sick  son  and  change  his 
clothes  and  give  instructions  as  to  his  business, 
where  at  the  time  his  son  was  not  able  to  give 
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attention  to  his  business,  and  he  could  not  have 
given  Instructions  as  to  its  management  satis- 
factory to  himself,  so  that  he  was  delayed  until 
a  later  train  and  failed  to  arrive  at  his  brother's 
funeral,  is  not  so  wholly  inexcusable  as  to  war- 
rant taking  the  case  from  the  Jury  on  the  ground 
of  his  contributory  negligence.  In  an  action  by 
him  against  the  telegraph  company  for  delay 
in  the  transmission  and  delivery  of  the  message. 
Western  U.  Teleg.  Co.  v.  Bryson  (Tex.  Civ. 
App.)  61  S.  W.  548. 

And  refusal  to  charge  the  Jury  to  find  for  the 
plaintiff  in  such  an  action,  if  by  reasonable  ex- 
penditure of  money  the  plaintiff  could  have  less- 
ened or  prevented  the  Injury,  is  not  error,  as 
there  was  something  more  than  expenditure  of 
money  involved  in  the  excuse  for  the  delay. 
Ibid. 

e.  Contracts  restriotinif  liabUity. 

A  verbal  contract  between  the  sender  of  a 
telegram  and  the  agent  of  a  telegraph  company, 
to  the  effect  that  the  telegraph  company  should 
not  be  required  to  deliver  it  during  the  night 
and  after  office  hours  at  the  office  of  its  destina- 
tion, is  valid  and  a  defense  for  nondelivery  of 
the  telegrafn  during  such  time.  Western  U. 
Teleg.  Co.  v.  Wlngate,  6  Tex.  Civ.  App.  394,  25 
S.  W.  439. 

But  a  stipulation  requiring  messages  to  be 
repeated  in  order  to  hold  the  telegraph  company 
liable  in  damages  for  a  delay  in  transmitting 
or  delivering  them  beyond  the  cost  of  transmit- 
ting cannot  be  Invoked  In  defense  of  an  action 
for  damages  for  delay  or  failure  in  delivering 
a  message  sent  by  an  agent  at  one  station  to  an- 
other station  after  the  close  of  Its  office  hours. 
Western  U.  Teleg.  Co.  v.  Broesche,  72  Tex.  654, 
10  S.  W.  734;  Bryant  ▼.  American  Teleg.  Co. 
1  Daly,  575. 

And  a  telegraph  company  cannot  make  special 
regulations  for  the  transmission  and  delivery  of 
night  messages  by  which  It  stipulates  to  relieve 
itself  from  liability  for  injuries  flowing  from  its 
own  negligence  and  omissions,  and  from  those 
of  Its  agents  and  operators,  in  and  about  the 
performance  of  Its  contract  entered  Into  with 
the  sender  of  the  message.  Candee  v.  Western 
U.  Teleg.  Co.  34  Wis.  471,  17  Am.  Rep.  452. 

And  the  omission  of  a  telegraph  company  to 
deliver  a  telegram  to  the  person  to  whom  it  was 
directed,  which  was  filed  for  transmission  at 
about  7  :25  p.  h.^  and  might  and  should  have 
been  delivered  by  9  a.  m.  of  the  next  day,  is  a 
breach  of  duty  for  which  the  company  must  be 
held  responsible,  though  It  was  a  night  message 
containing  a  stipulation  that  the  company 
should  not  be  liable  for  errors  or  delays  In  the 
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Wingate  (1894)  6  Tex.  Civ.  App.  394,  25 
S.  W.  439,  80  that  we  cannot  regard  West- 
em  U.  Teleg.  Co.  v.  Broeache,  72  Tex.  654,  10 
S.  W.  734,  as  stating  the  law  of  Texas  at 
the  preiient  time.  For  the  reasons  stated, 
we  are  of  opinion  that  the  receipt  of  the 
telegram  in  Boston,  without  knowledge  of 
the  receiving  operator  or  notice  to  the  sender 
that  the  oilice  at  Pawtucket  had  closed  for 
regular  business,  was  not  an  act  of  negli- 
gence by  the  defendant. 

It  is  also  clear  that  the  defendant  com- 
pany is  not  made  liable  by  the  fact  that  it 
was  received  by  one  not  in  its  employ,  and 
not  its  agent  for  that  purpose,  who  was  al- 


lowed to  remain  in  the  office,  and  to  use  the 
wires  of  the  company  for  other  purposes. 

The  plaintiff  also  argues  that,  as  the  ad- 
dressee of  the  message,  he  has  a  right  of  ac- 
tion different  from  that  of  a  sender,  because 
he  is  not  a  party  to  the  contract,  and  hence 
not  bound  by  its  stipulations.  However 
this  may  be,  the  plaintiff  has  no  cause  of 
action  except  that  of  the  defendant's  negli- 
gence. Uaving  found  that  the  defendant 
was  not  guilty  of  negligence,  there  is  no 
ground  for  action  in  either  case. 

Petition  for  neic  trial  denied,  and  case 
remitted,  with  direction  to  enter  jtidgmrnt 
for  the  defendant. 


transmission  or  delivery  or  nondelivery  of  sucli 
mej^fa^es,  as  it  would  be  against  public  policy 
to  permit  sucb  a  stipulation  to  operate  as  an 
excuse  for  a  breach  of  duty  upon  the  part  of 
the  company.  Uibbard  v.  Western  U.  Teleg.  Co. 
38  Wla.   558. 

v.  Damages. 

General  rules  as  to  the  amount  of  damages 
which  may  be  recovered  apply.  The  only  ques- 
tion that  seems  to  be  peculiar  to  this  subject 
is  that  as  to  whether  or  not  exemplary  or  puni- 
tive damages  may  be  recovered  for  delay  in  the 
delivery  of  a  telegraphic  message  received  or 
transmitted  after  office  hours. 

And  the  rule  on  this  subject  is  that  ex- 
emplary or  punitive  or  vindictive  damages  can- 
not be  allowed  against  a  telegraph  company  for 
delay  in  the  delivery  of  a  telegram  received  after 
office  hours,  in  the  absence  of  allegation  and 
proof  that  the  company  acted  wantonly  or  op- 
pressively, or  with  such  malice  as  Implied  a 
spirit  of  mischief  or  criminal  indifference  to 
civil  obligations.  Davis  v.  Western  U.  Teleg. 
Co.  46  W.  Va.  48.  32  S.  E.  1026. 

But  the  omission  upon  the  part  of  a  telegraph 
company  to  send  a  message  designed  to  secure 
decent  burial  for  the  wife  of  the  sender  and  to 
procure  the  presence  of  the  parents  of  the  de- 
ceased, which  was  received  by  the  company  on 
Sunday,  and  failure  to  deliver  it  until  about  11 
o'clock  A.  M.  of  the  next  day,  render  the  tele- 
graph company  liable  for  whatever^damage  the 
proof  may  Justify,  over  and  above  the  sum  the 
sender  paid  for  the  transmission  of  the  mes- 
sage, and  this  In  the  way  of  exemplary  damages 
if  the  negligence  of  the  company  In  falling  to  de- 
liver the  meRsnge  was  wilful  or  gross ;  as  a  con- 
tract for  the  transmission  of  a  message  for  such 
a  purpose  is  one  to  do  a  work  of  necessity  and 
charity,  and  Is  therefore  valid.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Levy,  69  Tex.  542,  46  Am.  Rep.  269. 

VI.  The  rule  under  statutes  imposing  penalty 

for  delay. 

In  at  least  two  of  the  states,  Indiana  and 
Mlss'ssippi,  there  are  statutes  Imposing  upon  a 
telegraph  company  a  penalty  for  failure  to  re- 
ceive and  tranbmlt  despatches  promptly  and 
with  Impartiality  and  good  faith  upon  the  pay- 
ment of  the  usual  charges. 

Such  a  statute.  like  all  statutes  imposing 
penalties,  Is  to  be  strictly  construed,  and  the 
penalty  is  not  Incurred  unless  there  is  a  failure 
to  receive  and  transmit  during  the  usual  office 
hours,  both  at  the  point  where  the  message 
is  received  and  that  to  which  it  Is  to  be  trana- 
jnittr*'  Wa«*p».»i  t'  Teleg.  Co.  v.  Harding,  103 
Ind.  605,  3  N.  13.  172. 

And  an  anuwer  in  an  action  against  a  tele- 
graph company  for  the  statutory  penalty  for 
failing  to  transmit  and  deliver  a  teleernm  pro- 
vided for  by  Ind.  Rev.  Stat.  1881,  {  4176,  stat- 
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ing  that  the  message  was  promptly  sent  daring 
office  hoiu's  at  the  point  where  it  was  receive^l 
for  transmission,  and  that  the  delay  in  delivery 
arose  from  the  fact  that  it  did  not  reach  thi' 
point  to  which  it  was  sent  until  after  the  close 
of  the  usual  office  hours  at  the  latter  point,  is 
good  on  demurrer.     Ibid. 

So,  the  statutory  liability  of  a  telegraph  com- 
pany' for  delay  or  failure  In  the  delivery  of  a 
telegram,  provided  for  by  that  statute,  is  predi- 
cated upon  the  failure  to  receive  and  transmit 
during  office  hours ;  and  the  company  would  not 
be  held  liable  for  not  delivering  a  telegram  ar- 
riving at  its  destination  after  office  hours,  mere- 
ly because  the  agent,  or  messenger  was  present 
in  the  office  at  the  time  of  its  arrival.     Ihid, 

And  a  telegraph  company  will  not  be  held, 
in  an  action  for  the  statutory  penalty  for  delay 
In  the  transmission  of  a  message,  to  the  duty  of 
keeping  its  agents  at  all  points  Informed  con- 
cerning the  office  hours  at  all  other  points,  so 
that  the  sender  may  be  apprised  of  any  probable 
delay  at  the  place  to  which  his  despatch  is  to 
be  transmitted.     Ibid, 

Under  the  Mississippi  statute,  however,  it 
was  held  that  failure  to  transmit  and  deliver  a 
message  which  the  telegraph  operator  accepted 
and  agreed  to  send  promptly,  and  took  payment 
for,  renders  the  telegraph  company  liable  for 
the  statutory  penalty  for  such  failure,  and  for 
the  cost  of  the  telegram,  though  it  had  no  of- 
fice at  the  place  to  which  the  telegram  was  di- 
rected, and  kept  no  operator  there.  Western  U. 
Teleg.  Co.  v.  Jones,  CTJ  Miss.  658,  13  So.  471. 

And  tn  Western  U.  Teleg.  Co.  v.  Ward,  23 
Ind.  377,  85  Am.  Dec.  462,  It  was  held  that  one 
who,  desiring  to  send  a  telegram,  went  to  the 
telegraph  office  at  half  past  7  o'clock  p.  m.  with 
the  telegram  sought  to  be  sent,  and  Inquired  of 
the  agent  If  It  could  be  sent  to  its  destination 
Immediately,  and  was  informed  that  It  conid 
be,  and  paid  the  charges  demanded  by  sacb 
agent.  Is  entitled  to  recover  the  penalty  of  $100 
prescribed  by  the  Indiana  statute  for  failure  to 
properly  transmit  and  deliver  telegrams,  where 
the  sending  of  the  message  was  postponed  until 
an  hour  the  next  morning  when  It  was  too  late 
for  it  to  be  of  any  service,  unless  the  telegraph 
company  can  show  that,  after  receiving  the  mes- 
sage, the  same  could  not  be  sent  by  reason  of 
some  derangement  of  the  wires,  or  that  the  de- 
spatch was  postponed  In  consequence  of  the 
transmission  of  intelligence  of  general  public 
interest,  or  communications  for  and  from  officers 
of  Justice. 

Hut  In  Western  U.  Teleg.  Co.  v.  Buskirk,  107 
Ind.  549,  8  N.  K.  557,  which  was  an  action  for 
the  statutory  penalty  provided  for  by  Ind.  Rev. 
Stat.  1881,  S  4176,  for  failure  to  transmit  a 
telegraph  message,  it  was  said  that  If  the  com- 
pany was  at  the  time  the  message  was  de- 
livered to  It  for  transmission  engaged  In  tele- 
prn^hlufir  for  the  public,  or  If  the  message  was 
delivered  at  any  other  than  usual  office  hours. 
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the  failure  to  transmit  it  was  not  wrongful.  But 
the  decision  turned  upon  other  firrounds. 

VII.  Conclusion, 

Telenrraph  companies  have  the  right  to  es- 
tablish rules  with  reference  to  the  time  during 
which  their  offices  shall  be  kept  open  for  busi- 
ness, and  cannot  be  held  to  be  negligent,  in  the 
absence  of  special  arrangement,  if  such  rules 
are  reasonable,  for  failing  to  forward  or  de- 
liver messages  sent  to  such  offices  outside  of 
office  hours  until  after  the  expiration  of  the 
period  during  wblch  they  remain  closed  to  busi- 
ness. Whether  or  not  these  rules  must  be 
brought  to  the  notice  of  the  sender  has  given 
rise  to  some  conflict  of  opinion,  but  the  pre- 
yailing  rule  would  seem  that  they  need  not,  and 
the  cli  sing  time  of  the  different  offices  need  not 
be  uniform,  and  the  operators  of  each  office  need 
not  be  kept  informed  as  to  the  closing  time  of  all 
the  other  offices. 

A  special  contract  to  transmit  Immediately, 
however,  though  made  after  office  hours,  super- 
sedes such  rules,  so  that  the  company,  in  such 
case,  will  be  liable  for  neglect  to  make  prompt 
delivery ;  and  the  mere  receipt  and  transmission 
after  office  hours,  by  an  authorized  agent,  of  a 
message  showing  its  urgency  on  its  face,  is  suf- 
ficient to  constitute  such  a  contract.  But  a 
receipt  by  an  unauthorized  person  is  not  enough; 
nor  is  the  mere  receipt  of  the  message  at  night, 
charging  day  rates. 

But  though  a  contract  for  immediate  delivery 
had  been  made,  the  telegraph  company  would 
not  be  liable  fnr  delnv  until  after  the  closing 
hours,  if  the  object  of  the  telegram  could  not 
have  been  accomplished,  even  though  the  de- 
livery had  been  promptly  made.  And  no  recov- 
ery can  be  had  if  there  was  negligence  on  the 
part  of  the  sender  or  receiver  contributing  to 
the  injury.  And  in  no  case  can  there  be  a  re- 
covery for  vindictive  or  punitive  damages,  un- 
less the  neglect  was  wanton  or  gross,  or  such  as 
to  indicate  indifference  to  civil  obligations.  Con- 
tracts limiting  liability  for  delay  in  the  delivery 
of  night  messages,  however,  do  not  operate  to 
relieve  a  telegraph  company  from  liability  for 
negligence  in  failing  to  deliver  a  telegram  re- 
ceived after  office  hours  for  Immediate  delivery. 

The  rules  under  statutory  piovlslons  imposing 
upon  telegraph  companies  penalties  for  delay  in 
transmitting  or  delivering  telegrams  would  seem 
to  be  about  the  same  as  those  above  set  forth, 
the  only  difference  being  that  the  statute  being 
one  which  Imposes  a  penalty,  is  to  be  strictly 
construed  .  and  it  Is  held  that  no  penalty  can 
be  incnrred  unless  the  receipt  of  the  telegram  at 
the  sending  office.  Its  transmission,  and  its  re- 
ceipt at  the  office  of  destination  were  all  with- 
in office  hours.  But  even  under  such  a  statute 
breach  of  an  agreement  for  Immediate  transmis- 
sion to  a  particular  place  after  office  hours  ren- 
ders the  telegraph  company  liable,  though  there 
is  no  office  at  that  place.  F.  H.  B. 


Joseph  C.  CHURCH,  Overseer  of  the  Poor, 


V. 


Town  of  SOUTH  KINGSTOWN. 


( 


.R.I. 


) 


Tite  conntltntlonal  proT'lslon  for  due 
prooews  of  la^v  Is  violated  by  a  statutory 
provision  for  charging  a  town  with  the  maln- 

NoTB. — For  constitutionality  of  order  for  re- 
moval of  pauper,  made  without  Judicial  deter- 
mination, where  the  question  Is  raised  by  the 
pauner,  see  Loveil  y.  Beeback  (Biinn.)  11  L.  B. 
A.  667. 
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tenance  of  a  pauper  upon  report  of  a  com- 
mission the  members  of  which  are  not  re- 
quired to  take  an  oath,  or  authorized  to  ad- 
minister oaths  to  witnesses  appearing  before 
them,  or  to  render  any  Judgment  in  proceed- 
ings brought  before  them,  and  whose  report  is 
acted  upon  by  the  court  without  independent 
investigation. 

• 

(February  2,  1901.) 

CERTIFICATION  by  the  Supreme  Court 
for  Washington  ("ouiity  for  the  opinion 
of  the  Appellate  Division  of  motions  to 
quash  and  dismiss  proceedings  broutrht  un- 
der a  statute  to  charge  the  defendant  town 
with  liability  for  not  properly  caring  for 
James  £.  R.  Crandall,  pauper.  Proceed- 
ings quashed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thonias  H.  Peabody,  for  complain- 
ant: 

The  14th  Amendment  to  the  Federal  Con- 
stitution, providing  that  no  state  shall  "de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,"  does  not  re- 
quire a  jury. 

0  Am.  &  Eng.  Enc.  Law,  2d  ed. '  p.  074, 
note  5. 

It  is  undoubtedly  competent  to  create 
new  tribunals  without  common-law  powers, 
and  to  authorize  them  to  proceed  without  a 
jury. 

Cooley,  Const.  Lim.  5th  ed.  p.  507;  R.  I. 
Const,  art.  10,  §  1. 

From  the  settlement  of  the  country  all 
questions  relative  to  the  settlement  or  re- 
moval of  paupers  were  heard  and  determined 
by  the  courts  of  general  sessions  of  the 
peace,  without  the  intervention  of  a  jury. 

Shirley  v.  Lunenburg,  11  Mass.  385.  See 
McGarty  v.  Deming,  51  Conn.  422;  Mathew- 
son  V.  Ham,  21  R.  I.  203,  42  Atl.  871;  Cran- 
dall V.  James,  0  R.  I.  148;  Bishop  v.  Tripp. 
15  R.  I.  469,  8  Atl.  692. 

Mr.  F.  C  Olney,  for  respondent: 

From  the  earliest  time  in  the  history  of 
the  colony  and  state,  laws  regarding  the  care 
of  the  poor  are  found  in  our  statutes.  In 
every  instance  the  mode  of  enforcing  the 
duty  therein  fixed  is  either  by  an  action  on 
the  case  or  an  action  of  debt.  The  old  com- 
mon-law action  was  assumpsit;  and  all 
these  were  triable  by  jury.  In  these  cases 
there  are  three  things  to  be  adjudicated, 
viz.:  Is  the  person  a  pauper?  Has  he  a 
legal  settlement  in  the  town  sought  to  be 
charged?  Are  the  things  furnished  neces- 
sary? These  are  questions  of  fact  to  be 
determined;  and  under  the  method  long 
practised. in  similar  eases  jury  trial  is  the 
only  mode  in  which  the^se  can  be  adjudicated. 

11  Dane,  Abr.  403;  Petersdorff,  Abr.  title 
Poor. 

"Due  process  of  law"  as  applied  to  legal 
proceedings  means  a  course  of  legal  proced- 
ure according  to  those  rules  and  principles 
which  have  been  established  by  jurispru- 
dence for  the  enforcement  of  private  Vi^hts. 
To  give  any  such  proceeding  any  validity 
there  must  be  a  competent  tribunal  to  pass 
on  the  subject-matter. 

''Due  process  of  law"  secures  to  every  citi- 
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zen,  except  in  matters  of  taxation,  a  judi- 
cial trial  before  he  can  be  deprived  of  life, 
liberty,  or  property. 

Clark  V.  Mitchell,  64  Mo.  564;  Atchison 
a-  N,  R.  Co.  V.  Baty,  6  Neb.  37,  29  Am.  Rep. 
356;  Taylor  v.  Porter,  4  Hill,  140.  40  Am. 
Dec.  274;  Hoke  v.  Henderson,  15  N.  C.  (4 
Dev.  L.).  15,  25  Am.  Dec.  677;  Jones  v. 
Perry,  10  Yerg.  59,  30  Am.  Dec.  430 ;  Re 
Eiehold,  23  Fed.  IQl;  •Dartmouth  College 
V.  Woodward,  4  Wheat.  579,  4  L.  ed.  644; 
Wright  v.  Cradlehaugh,  3  Nev.  341 ;  Ames  v. 
Port  Huron  Log  Driving  <€  Boom,  Co,  11 
Mich.  139,  83  Am.  Dec.  731 ;  Lavin  v.  Emi- 
grant Industi'ial  Sav,  Bivnk,  18  Blatchf.  23, 
1  Fed.  641 ;  People  ex  rel.  Witherhee  v.  Essex 
County  Supers,  70  N.  Y.  229;  Sedgw.  Stat, 
&  Const.  L.  p.  338;  Cooley,  Const.  Lim.  2d 
ed.  §  355;  2  Kent,  Com.  13,  340;  State  v. 
Heswick,  13  R.  I.  211,  43  Am.  Rep.  20;  Carr 
V.  Brown,  20  R.  I.  215,  38  L.  R.  A.  294,  38 
Atl.  9;  Merrill  v.  Bowler,  20  R.  I.  226,  38 
Atl.  114. 

Judicial  functions  or  duties  can  be  con- 
ferred only  on  courts  and  judicial  officers. 

Kilhoum  v.  Thompson,  103  U.  S.  168,  26 
L.  ed.  377 ;  Conroe  v.  Bull,  7  Wis.  408 ;  Peo- 
ple ex  rel,  McDonald  v.  Keeler,  99  N.  Y.  463, 
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Judicial  power  cannot  be  delegated. 

Cooley,  Const.  Lim.  117;  3  Kent,  Com. 
12th  ed.  457 ;  Hards  v.  Burton,  70  111.  504 ; 
Cohen  v.  Hoff,  3  Brev.  600. 

The  commission  contemplated  by  this 
statute  is  to  exercise  judicial  functions. 

Tlllinshaaty  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  under  §§  18-20, 
R.  I.  Gen.  Laws,  chap.  79,  and  is  now  be- 
fore the  court  on  certain  constitutional 
.  questions  raised  by  the  defendant.  Said 
sections  are  as  follows: 

"Sec.  18.  Whenever  any  pauper  shall  not 
be  suitably  car^  for  by  the  town  to  which 
he  is  chargeable,  an^  person,  upon  first  is- 
suing five  days'  notice  to  any  of  tlie  com- 
missioners or  overseers  of  the  poor  of  the 
town  of  the  situation  of  such  pauper,  and 
on  continued  neglect  of  the  town,  may  com- 
plain in  writing  to  the  appellate  division  of 
the  supreme  court  or  to  any  justice  thereof, 
or  in  vacation  to  any  justice  of  the  supreme 
court  as  provided  in  §  17  of  chap.  221  and 
setting  forth  as  nearly  as  may  be  the  nature 
of  the  grievance  complained  of. 

"Sec.  19.  Said  appellate  division  or  such 
justice,  as  the  ca«e  may  be,  shall,  after  or- 
dering notice  to  the  town  of  the  pendency  of 
such  complaint,  in  its  or  his  discretion,  ap- 
point a  commission  of  not  exceeding  three 
persons,  who  shall  "visit  the  pauper  or  pau- 
pers concerning  whom  the  complaint  is  made 
and,  upon  hearing  the  allegations  and  evi- 
dence of  the  parties,  report  to  said  court 
or  justice,  as  soon  as  may  be,  whether  or 
not  said  complaint  is  well  founded. 

"Sec.  20.  Whenever  it  shall  be  made  to 
appear  to  said  court  or  justice,  by  the  re- 
port of  the  commissioners,  that  said  pauper 
is  not  suitably  proA-ided  and  cared  for,  said 
court  or  justice  shall  pass  an  order  requir- 
ing the  appropriate  town  authorities  forth- 
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with  to  provide  suitable  accommodations 
and  care  for  such  pauper,  either  in  the  poor- 
house  or  in  some  private  family,  in  the  dis- 
cretion of  said  court  or  justice,  at  the  ex- 
pense of  the  town,  and  to  pay  all  expenses 
of  the  proceeding." 

The  travel  of  the  case  is  as  follows:  A 
complaint  was  made  by  the  plaintiff,  under 
said  §  18,  to  the  effect  that  J.  E.  R.  Cran- 
dall,  of  South  Kingstown,  was  being  im- 
properly treated  by  the  overseer  of  the  poor 
of  said  town,  in  that  he  was  not  properly 
clothed  and  fed,  and  that  he  had  been 
driven  from  the  town  farm  in  said  town  and 
left  in  a  destitute  condition,  he  being  at  the 
time  physically  incapacitated  for  work. 
The  complaint  shows  that  the  overseer  of  the 
poor  of  said  town  was  notified  of  Crandall's 
condition,  and  that  he  refused  to  furnish 
him  any  assistance.  Citation  was  there- 
upon issued  by  a  justice  of  this  court,  and, 
upon  hearing,  a  commission  was  appointed, 
as  provided  in  §  19.  This  commission,  which 
was  composed  of  three  persons,  namely, 
Nathan  B.  Lewis,  Rowland  R.  Robinson,  and 
John  W.  Saunders,  subsequently  made  re- 
port to  the  court  that  they  had  visited  said 
Crandall;  that  they  held  meetings  at  the 
town  house  in  Charlestown,  and  also  at  the 
town  house  in  South  Kingstown,  to  hear 
the  allegations  and  evidence  adduced  by  the 
complainant  and  respondent,  and  to  ex- 
amine into  the  financial  and  physical  con- 
dition of  said  Crandall;  that  at  said  hear- 
ings both  parties  were  represented  by  coun- 
sel, and  divers  witnesses  were  sworn  and  tes- 
tified as  to  his  condition  and  his  ability  to 
support  himself  by  manual  labor;  that  the 
evidence  showed  that  in  1898,  while  suffer- 
ing from  a  dislocated  shoulder,  and  being 
without  money,  he  applied  to  the  overseer 
of  the  poor  of  South  Kingstown  for  permis- 
sion to  go  to  the  town  asylum  temporarily 
until  his  shoulder  should  be  well :  that  he 
remained  at  said  asylum  thereafter  until 
the  18th  day  of  June,  1900,  at  which  time 
he  was  removed  therefrom  by  the  overseer 
of  the  poor  of  South  Kingstown,  and  left 
to  look  out  for  himself;  that  the  reasons 
given  by  the  overseer  for  his  removal  were: 
First,  that  he  considered  said  Crandall  able 
to  take  care  of  himself  and  to  earn  his  own 
living;  second,  that  said  Crandall  refused 
to  observe  the  rules  adopted  for  the  govern- 
ment of  the  asylum,  going  away  to  the 
neighboring  villages  and  other  places  with- 
out permission*,  declaring  that  he  would  go 
and  come  when  he  pleased;  and,  third,  that 
he  made  the  other  inmates  of  the  asylum 
uneasy  and  discontented,  by  advising  them 
that  they  need  not  work,  and  by  refusing  to 
work  himself  when  requested  so  to  do.  The 
report  sets  forth  that  these  reasons  were 
strongly  supported  by  the  evidence  of  the 
keeper  of  the  asylum,  by  a  former  keeper, 
and  a  former  overseer  of  the  poor,  and  were 
not  materially  denied  by  Crandall  himself. 
The  report  further  sets  forth  that  in  regard 
to  the  physical  condition  of  said  Crandarll 
the  evidence  was  inharmonioiis  and  conflict- 
ing. Then  the  finding  of  the  commission 
was  as  follows:  "(1)  That  said  Crandall 
has  a  legal  settlement  in  the  town  of  South 
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Kingstown;  (2)  that  he  is  without  property 
or  otiier  means  of  support  tlian  his  own 
labor,  and  may  be  fairly  classed  as  a  'poor 
and  indigent  person;'  (3)  that  his  removal 
from  said  South  Kingstown  Asylum  was 
partially  justified  by  liis  own  misconduct 
while  an  inmate  thereof,  although  it  may  be 
well  questioned  whether  it  is  not  a  case  for 
proper  discipline  rather  than  removal;  (4) 
that,  the  overseer  of  the  poor  of  South 
Kingstown  having  neglected  and  refused  for 
more  than  five  days  to  provide  for  said 
Crandall  after  having  received  notice  as 
aforesaid  from  the  overseer  of  the  poor  of 
the  town  of  Charlestown,  the  commissioners 
consider  that  there  was  neglect  on  the  part 
of  the  town  of  South  Kingstown  to  suitably 
care  for  said  Crandall,  and  that  said  com- 
plaint is  well  founded."  Appended  to  this 
report  is  a  list  of  the  fees  and  costs  incurred 
by  the  plaintiff  in  connection  with  the  trial, 
amounting  to  the  sum  of  $3.60,  and  also 
commissioners'  fees  of  $30  each,  making 
$90  in  all,  for  their  services  and  expenses. 
Upon  the  filing  of  the  report  the  plaintiff 
moved  that  an  order  be  entered  requiring 
the  defendant  town  to  forthwith  provide 
suitable  accommodations  and  care  for  said 
Crandall,  aa  provided  in  §  20  of  said  stat- 
ute; and  the  defendant  moved  to  quash  and 
dismiss  the  entire  proceeding  because  the 
statute  under  which  it  was  brought  is  un- 
constitutional, in  this:  (1)  That  it  is  in 
violation  of  the  constitutional  right  of  trial 
by  jury;  (2)  because  it  deprives  the  defend- 
ant of  its  property  without  due  process  of 
law;  (3)  oecause  under  said  statute  the 
commission  appointed  in  said  case  exerdsed 
judicial  functions,  were  sole  judge  of  both 
law  and  fact,  their  conclusion  being  final, 
and  that  this  is  in  contravention  of  art.  10, 
I  1,  of  the  Constitution.  Said  motions  were 
duly  certified  to  this  division,  and  are  now 
before  us  for  decision. 

Whether  the  statute  in  question  is  in  vio- 
lation of  the  right  of  trial  by  jury,  we  do 
not  deem  it  necessary  to  decide,  although 
it  is  pertinent  to  remark  that  various  ques- 
tions relating  to  the  settlement  of  paupers 
and  the  liability  of  towns  for  their  support 
have  been  the  subject  of  trial  by  jury  in 
this  state  from  time  immemorial.  But  as 
we  are  of  the  opinion  that  the  statute  is 
clearly  unconstitutional  because  it  deprives 
the  defendant  of  its  property  without  due 
process  of  law,  there  is  no  occasion  for  us  to 
consider  any  of  the  other  constitutional 
questions  presented  by  the  record.  "Due 
process  of  law,"  or  "the  law  of  the  land," 
which  terms  are  practically  synonymous, 
means  law  in  its  regular  course  of  adminis- 
tration through  courts  of  justice.  As  re- 
cently said  by  this  court  in  Carr  v.  Brown, 
20  R  I.  218,'38  L.  R.  A.  295,  38  Atl.  10,  it 
means  "a  course  of  legal  proceedings  accord- 
ing to  those  rules  and  principles  which  have 
been  established  in  our  systems  of  juris- 
prudence for  the  protection  and  enforcement 
of  private  rights.*'  See  also  Burke  v.  Me- 
chanics* S(av,  Bank,  12  H.  I.  516;  Reynolds 
▼.  Randall  12  R.  I.  525,  526;  Greene  v. 
Brigga.  1  Curt.  C.  C.  311,  Fed.  Cas.  No.  5,- 
764;   Wynehamer  v.  People,  2  Park.  Crim. 

53  L.  R.  A. 


Rep.  421.  Under  those  rules  there  must  be 
a  court  of  competent  jurisdiction  to  pass 
upon  the  subject-matter  of  the  suit  or  pro- 
ceeding. Pennoyer  v.  Ne/f,  95  U.  S.  714,  24 
L.  ed.  565.  And,  except  in  matters  of  taxa- 
tion, there  must  be  a  judicial  trial,  in  which 
those  rights  shall  be  adjudicated.  State  v. 
Bestoick,  13  R.  J.  218,  43  Am.  Rep.  26.  Ap- 
plying those  rules  to  the  proceeding  pro- 
vided for  by  tliis  statute,  we  find  at  once 
that  it  does  not  meet  the  requirement^!  there- 
of. In  the  first  place,  the  commission  cre- 
ated by  §  19,  although  it  exercises  some  of 
the  functions  of  a  court,  is  not  a  court,  for 
several  reasons,  viz.:  (1)  Its  members  are 
not  required  to  take  an  oath;  (2)  it  does  not 
appear  to  be  authorized  to  administer  oaths 
to  the  witnesses  who  shall  appear  before  it 
(see  R.  I.  Gen.  Laws,  chap.  25,  §§  &-11;  Re 
Investigating  Commissionf  16  R.  I.  752,  11 
Atl.  429) ;  and  (3)  it  is  not  authorized  to 
render  any  judgment  in  the  proceedings 
brought  before  it.  Instead  of  rendering  any 
judgment  in  a  given  case,  the  duty  of  the 
commission  is*  to  report  to  the  court  or  jus- 
tice which  appointed  it  whether  or  not  the 
complaint  is  well  founded,  and  when  this  is 
done  the  power  of  the  commission  is  ex- 
hausted. We  think  it  is  clear  that  a  com- 
mission with  such  limited  authority  cannot 
be  said  to  be  a  judicial  tribunal.  Indeed,  it 
lacks  everj^  essential  prerequisite  of  such  a 
body.  This  being. so  as  to  said  commission 
taken  by  Itself,  we  are  next  to  inquire 
whether  when  taken  in  connection  with  the 
court  or  justice  to  which  it  makes  its  re- 
port, and  of  the  action  which  the  court  or 
justice  is  required  to  take  thereon,  it  can  be 
said  to  constitute  a  judicial  tribunal.  We 
do  not  think  it  can ;  for,  even  assuming  that 
the  court  or  justice  should  receive  the  re- 
port and  pass  the  order  provided  for  in  § 
20,  the  entire  proceeding  would  not  then  in- 
clude any  judicial  trial  or  finding;  for  it 
is  apparent  from  the  language  usc^  in  said 
section  that  said  court  or  justice  is  not 
called  upon  or  even  authorized  to  exercise 
any  judicial  function  whatever  in  the  prem- 
ises, but  simply  to  read  the  report,  and,  if 
it  appears  therefrom  that  the  pauper  in 
question  is  not  suitably  provided  for,  to 
make  the  order  referred  to.  In  other  words, 
the  court  renders  no  judgment  in  the  case, 
but  merely  performs  the  ministerial  func- 
tion of  reading  the  report  and  ascertaining 
therefrom  whether  the  commissioners  find 
that  the  complaint  is  well  founded  or  not. 
If  they  report  that  it  is,  the  court,  without 
any  further  proceeding,  and  without  the 
right  to  exercise  any  judicial  discretion  in 
the  matter,  is  bound  to  make  the  order 
called  for  by  said  §  20.  All  questions  of 
law  and  fact  which  may  arise  during  the 
hearing  before  the  commission  must  be  de- 
cided by  it  without  any  power  of  review  in 
any  other  tribunal,  and  this  notwithstand- 
ing it  lacks  all  of  the  essential  characteris- 
tics of  a  court.  See,  in  this  connection,  At- 
ty.  Oen.  v.  McDonald,  3  Wis.  805;  Re  Kind- 
ling, 39  Wis.  58,  59.  To  call  such  a  proceed- 
ing "due  process  of  law"  would  be  to  violate 
all  the  fundamental  principles  upon  which 
our  judicial  system  is  based.    If  the  statute 


742 


Rhode  Island  Supbkmb  Coubt. 


Fib*, 


had  given  to  the  defendant  the  right  of  ex- 
ception to  the  rulings  and  findings  of  the 
commission,  and  had  conferred  upon  the 
court  or  justice  to  which  the  report  was 
made  the  power  to  review  sucli  rulings  and 
findings,  substantially  as  pro\ided  by  the 
statute  now  in  force  relating  to  the  rulings 
of  district  courts  (R.  I.  Gen.  Laws,  chap. 
250,  §  12),  we  will  not  say  that  it  might  not 
have  been  enforceable;  for  then  the  proceed- 
ing would  have  been  under  the  control  of  a 
legally  constituted  tribunal,  and  the  order 
provided  for  by  §  20  would  not  be  made  un- 
til the  constitutional  rights  of  the  defend- 
ant to  a  judicial  trial  had  been  in  some  way 
secured  to  it.  But  no  such  right  is  given, 
and  the  result  is  that  the  finding  o?  the 
commission,  both  as  to  law  and  fact,  is 
final.  The  commission  reports,  and  the 
court  "shall  paas  an  order."  In  this  con- 
nection we  deem  it  pertinent  to  say  that  for 
the  general  assembly  to  direct  this  court,  or 
any  justice  thereof,  to  confirm  the  report  of 
any  commission  or  tribunal  without  first 
examining  it  and  determining  whether  its 
findings  are  right  or  wrong,  or  whether  the 
proceedings  taken  by  the  commission  or 
tribunal  in  connection  therewith  are  legal 
or  illegal,  is,  as  it  seems  to  us,  an  unwar- 
ranted exercise  of  legislative  authority. 
One  of  the  very  first  principles  underlying 
all  judicial  proceedings  is  that  the  court, 
in  rendering  its  judgment  or  making  its  or- 
der, is  to  do  so  upon  the  law  and  the  evi- 
dence presented,  and  that  it  is  not  bound  to 
adopt  the  conclusions  of  any  commission  or 
inferior  tribunal  made  in  the  case,  unless 
upon  examination  it  shall  find  that  such  con- 
clusions are  in  accordance  with  the  law  and 
the  evidence. 

It  is  to  be  observed  in  the  case  at  bar  that 
at  least  three  vital  questions  must  be  ad- 
judicated by  the  commission,  in  support  of 
the  complaint  made,  before  it  can  find 
against  tne  defendant.  These  questions  are: 
(1)  Is  the  person  concerning  whom  the 
complaint  is  made  a  pauper?  (2)  Has  he 
a  legal  settlement  in  the  town  sought  to  be 
charged?  And  (3)  has  the  defendant  town 
failed  in  the  discharge  of  its  duty  to  suitably 
care  for  him?  The  decision  of  these  ques- 
tions may  involve  questions  of  law  as  well 
as  of  fact,  and  they  are  clearly  such  as  call 
for  a  trisj  before  some  tribunal  posf^esaing 
ordinary  judicial  attributes.  The  decision 
or  order  is  also  far  reaching  in  its  effect, 
for  under  §  23  of  the  statute  it  is  provided 
that  "every  town  neglecting  or  refusing  for 
the  space  of  ten  days  to  comply  with  any 
order  made  as  aforesaid,  shall  be  fined  not 
less  than  $50  nor  more  than  $300."  It  thus 
appears  that  the  failure  of  the  defendant 
town  to  comply  with  the  order  made  upon 
such  a  proceeding  renders  it  liable  to  indict- 
ment, and  to  be  fined  in  the  sum  of  $300, 
thereby  branding  it  as  a  criminal,  and  tak- 
ing its  property,  notwithstanding  it  never 
has  been  legally  adjudged  to  have  committed 
any  offense.  See,  in  this  connection.  State 
v.  Hoit,  23  N.  H.  355.  Moreover,  in  a  pro- 
ceeeling  under  said  §  23,  it  may  well  be 
doubted  whether  the  order  made  upon  the 
report  of  the  commission  would  not  be  res 
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judicata,  and  hence  prevent  the  town  from 
interposing  any  defense  to  an  indictment 
found  against  it  under  said  §  23. 

We  have  examined  the  statutes  of  most 
of  the  other  states  relating  to  paupers,  hop- 
ing that  we  might  get  some  assistance  in 
the  determination  of  the  questions  presented 
from  the  decisions  of  other  courts  upon  simi- 
lar statutes,  but  we  have  been  unable  to 
find  any  statute  like  ours.  It  first  appeared 
in  the  revision  of  1857,  and  has  remained 
substantially  the  same  as  there  found  in  the 
subsequent  revisions.  And,  so  far  as  we  are 
aware,  the  case  before  us  is  the  first  and 
only  one  which  has  ever  been  brought  there- 
under. We  do  not  intend  by  what  we  have 
said  to  reflect  in  any  way  whatever  upon 
the  manner  in  which  the  commission  tried 
and  decided  the  questions  before  them.  It 
was  composed  of  men  who  were  well  fitted 
for  the  duties  devolved  upon  them  under 
the  statute,  and  we  have  no  doubt  that  those 
duties  were  intelligently  and  faithfully  dis- 
charged. But,  as  they  did  not  constitute  a 
judicial  tribunal,  their  finding  was  of  no 
avail ;  and,  as  the  finding  was  practically 
final,  to  enforce  it  would  clearly  be  to  de- 
prive the  defendant  of  its  property  without 
due  process  of  law.  ^ 

We  therefore  decide  that  said  statute  is 
unconstitutional  and  I'otd,  and  that  th^  pro- 
ceeding in  question  he,  and  the  same  is  here- 
by, quashedu 


Thomas  MURRAY,  Exr.,  etc., 

V. 

STATE     MUTUAL     LIFE     ASSURANCE 

COMPANY. 


f    '^^    R   T    •  "-T     ) 

A  policy  contalnlnflT  a  claime  making  It 
inconteiitable  after  -two  yearn  from 
date  of  Issue  cannot  be  contested  after  that 
time,  even  for  false  and  fraudulent  answers 
In  the  application,  since  the  clause  merely 
provides  a  short  statute  of  limitations  within 
the  limited  period  of  which  the  fraud  must 
be  discovered,  if  at  all. 

(March  25,  1901.) 

ON"  DEMURRER  hy  plaintiff  to  defend- 
ant's pleas  to  the  complaint  in  an  ac- 
tion brought  to  recover  the  amounts  alle^?ed 
to  be  due  on  certain  life  insurance  policies. 
Sustained. 

The  facfs  are  stated  in  the  opinion. 

Messrs.  Hngh  J.  Carroll  and  Irrimi^ 
Champlin  for  plaintiff. 

^fr.  Ed'ward  D.  Bassett,  for  defendant: 

Fraud  vitiates  all  contracts. 

Courts  have,  in  some  cases,  given  their  as- 


NoTK. — As  to  incontestability  of  life  insur- 
ance under  provisions  of  the  policy  or  of  a  stat> 
ute,  see,  in  this  series,  Clement  v.  New  York  t*. 
Ins.  Co.  (Tenn.)  42  L.  R.  A.  247;  Patterson  ▼. 
Natural  Premium  Mut.  L.  Ins.  Co.  (Wis.)  42  L.. 
R.  A.  253 :  Massachnsetts  Ben.  Life  Asso.  t-. 
Rol>inson  (Ga.)  42  L.  R.  A.  261.  and  note: 
Welch  V.  Union  Cent.  L.  Ins.  Co.  (Iowa)  50  I*. 
R.  A.  774. 
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sent  to  a  clause  making  policies  incontest- 
able, as  similar  in  effect  to  statutes  of  limi- 
tation and  repose,  but  such  statutes  never 
begin  to  run  until  the  fraud  is  discovered. 

Clement  v.  Neto  York  L.  Ins.  Co.  101 
Tenn.  22,  42  L.  R.  A.  247,  46  S.  W.  561. 

Making  insurance  policies  an  exception 
permits  the  stipulations  of  the  parties  to 
bind  a  court  into  a  helpless  compliance  with 
the  terms  of  the  agreement,  however  gross 
the  fraud. 

Even  if  a  contract  of  life  insurance  ex- 
pressly provided  for  payment,  if  the  assured 
in  sound  mind  took  his  own  life  such  a  con- 
tract would  be  against  public  policy. 

Ritter  V.  Mutual  L.  Ins.  Co.  169  U.  S. 
1.39,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300; 
Holland  v.  Supreme  Council.  0.  of  C.  F.  54 
N.  J.  L.  490,  25  Atl.  367. 

Tillingliast,  J.,  delivered  the  opinion  of 
the  court: 

This  action  is  brought  to  recover  the 
amounts  claimed  to  be  due  on  two  life  in- 
surance policies  issued  on  the  same  date. 
The  plaintiff  sets  up  in  his  declaration  that 
the  policies  were,  by  their  terms,  incontest- 
able after  two  years  from  the  date  of  their 
issue,  and  that  more  than  two  years  had 
•elapsed  between  the  date  of  their  issue  and 
the  death  of  the  insured.  The  defendant  has 
filed  several  pleas  in  bar  to  the  effect  that 
-certain  false  and  fraudulent  answers  were 
made  by  the  insured  in  the  applications. 
The  plaintiff  has  demurred  to  these  pleas, 
and  the  case  is  before  us  on  that  demurrer. 
The  "incontestable"  clause  in  each  of  the 
policies  reads  as  follows:  "This  policy 
^hall  be  incontestable  after  two  years  from 
the  date  of  its  issue,  provided  the  premiums 
;are  paid  as  agreed."  The  only  question 
raised  by  the  demurrer  is  whether  the  de- 
fendant can  be  permitted  to  set  up  the  de- 
fense which  it  has  interposed.  Counsel  for 
<iefendant  insists  that  it  can,  on  the  broad 
and  familiar  ground  that  fraud  vitiates  all 
contracts;  and  that  courts  will  always  re- 
fuse to  lend  their  aid  in  enforcing  contracts 
tainted  with  fraud  no  matter  what  the 
a<;reements  or  stipulations  of  the  parties 
may  be.  As  to  the  correctness  of  the  gen- 
eral proposition  of  law  that  fraud  \dtiate8 
all  contracts,  there  can  be  no  doubt.  "But, 
'U'hile  ffaud  is  obnoxious,  and  should  be  held 
to  vitiate  all  contracts  tainted  thereby, 
i'ourts  should  exercise  care  that  fraud  and 
imposition  should  not  be  successful  in  an- 
nulling a  contract  which  provides,  in  ef- 
fect, that,  if  cause  be  not  found  and  charged 
within  a  reasonable  and  specific  time,  es- 
tablishing the  invalidity  thereof,  it  should 
thereafter  be  treated  as  valid."  The  stipu- 
lation in  the  contract  sued  on  is  that  "this 
policy  shall  be  incontestable  after  two  years 
from  the  date  of  its  issue,  provided  the  pre- 
miums are  paid  as  agreed."  This  is  not 
nn  absolute  stipulation  to  waive  all  de- 
fenses and  to  condone  fraud.  "On  the  con- 
Irarv,"  as  said  bv  the  court  in  Wright  v. 
Mutual  Ben.  Life'Asso.  118  N.  Y.  237,  0  L. 
R.  A.  731,  23  N.  E.  186,  "it  recognizes  fraud 
And  all  other  defenses,  but  it  provides  am- 
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I  pie  time  and  opportunity  within  which  they 
may  be,  but  beyond  which  they  may  not  be, 
established.  It  is  in  the  nature  of,  and 
serves  a  similar  purpose  as,  statutes  of  lim- 
itations and  repose,  the  wisdom  of  which  is 
apparent  to  all  reasonable  minds."  That 
the  parties  to  a  contract  may  stipulate  for 
a  shorter  period  of  limitation  than  that  pro; 
vided  by  law  as  to  all  matters  which  might,' 
in  the  absence  of  such  stipulation,  be  set 
up  in  avoidance  of  the  contract,  would  seem 
to  be  entirely  reasonable;  and  such  is  the 
well-settled  rule  of  law.  Such  an  agree- 
ment is  neither  expressly  nor  impliedly  pro- 
hibited by  our  statutes  of  limitations,  and 
is  consistent  with  the  policy  upon  which 
statutes  of  limitations  are  founded.  Wilk- 
inson V.  First  Nat.  F.  Ins.  Co.  72  N.  Y.  499, 
28  Am.  Rep.  166.  The  practical,  and  evi- 
dently the  intended,  effect  of  the  stipula- 
tion in  question,  was  to  create  a  short  stat- 
ute of  limitations  in  favor  of  the  insured, 
within  which  limited  period  the  insurer 
must,  if  ever,  test  the  validity  of  the  policy. 
It  has  repeatedly  been  held  that  an  agree- 
ment limiting  the  time  within  which  an  ac- 
tion may  be  brought  upon  a  policy  of  insur- 
ance is  not  against  public  policy,  and  may 
be  enforced,  though  less  than  the  usual  time 
imposed  by  law  has  been  fixed.  2  May, 
Ins.  4th  ed.  §  478,  and  cases  cited  in  note; 
11  Am.  &  Eng.  Enc.  Law,  pp.  349,  350. 
And,  as  said  by  the  court  in  Clement  v.  Neto 
York  L.  Ins.  Co.  101  Tenn.  28,  42  L.  R.  A. 
247,  46  S.  W.  561,  "if  this  be  so,  it  is  diffi- 
cult to  see  why  a  similar  limitation  upon 
the  right  of  the  insurer  to  contest  should 
be  against  public  policy,  and  why  it  should 
not  be  enforced  by  the  courts."  That  the 
company  holds  out  the  special  provision  in 
question  as  an  inducement  to  people  to  in- 
sure, and  also  that  it  is  very  effectual  in 
accomplishing  that  object,  no  one  can,  for 
a  moment,  doubt.  It  clearly  gives  everyone 
to  understand  that,  no  matter  what  mis- 
takes may  be  made  in  the  answers  to  the 
numerous  questions  propounded  in  the  ap- 
plication, which  answers  are  declared  there- 
in to  be  warranties,  no  advantage  can  be 
taken  thereof  by  the  company  after  the  ex- 
piration of  the  time  limited  in  the  agree- 
ment; that  his  rights  under  the  policy  and 
the  rights  of  those  in  whose  favor  it  is 
drawn  will  then  become  absolute;  and  that 
the  beneficiary,  after  the  death  of  the  in- 
sured, and  perhaps  long  after  the  death  of 
all  those  who  knew  the  facts  relating  to  the 
transaction,  will  not  be  forced  into  a  law- 
suit to  determine  whether  the  policy  ever 
had  any  legal  force  or  validity.  The  inser- 
tion of  said  clause  in  the  policy  of  the  com- 
pany is  virtually  saying  to  the  insured: 
"We  will  take  two  years  in  which  to  ascer- 
tain whether  your  representations  are  false 
or  not,  and  whether  you  have  been  guilty 
of  any  fraud  in  obtaining  the  policy;  and 
if,  within  that  period,  we  cannot  detect  any 
such  falsity  or  fraud,  we  will  obligate  our- 
selves to  make  no  further  inquiry,  and  to 
make  no  defense  on  account  of  them."  To 
hold  the  company  bound  by  such  an  under- 

'  taking  is  not  to\iolate  any  rule  of  public 
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policy,  but  ift  simply  to  compel  it  to  fulfil  its 
plain  and  deliberately  assumed  obligation. 
In  Massachusetts  Ben.  Life  Asso.  v.  Robin- 
son, 104  6a.  256,  42  L.  R.  A.  261,  30  S.  E. 
918,  the  law  is  very  satisfactorily  stated  in 
the  following  language:  "Where  parties 
enter  into  a  contract  which  from  its  nature 
affords  an  opportunity  to  one  party  to  per- 
petrate a  fraud  upon  another,  and  it  is  stip- 
ulated therein  that  the  party  who  is  liable 
to  be  defrauded  shall  have  a  specified  time 
in  which  to  make  inquiry  as  to  the  acts 
and  conduct  of  the  other  party,  he  is  on  no- 
tice, by  the  very  terms  of  the  contract  itself, 
that  fraud  may  be  involved  in  it,  and  the 
duty  is  upon  him  to  commence  at  once  an 
investigation  into  the  acts,  conduct,  and  rep- 
resentations of  the  other  party;  and  if  the 
time  fixed  is  such  that  the  information 
which  would  show  that  the  fraud  had  been 
perpetrated  could  have  been,  by  the  exer- 
cise of  ordinary  diligence,  obtained,  then 
the  parties  are  bound  by  their  contract  as 
to  time,  and  after  the  lapse  of  that  time 
fraud  is  no  longer  a  defense.  This  does  not 
violate  in  any  way  the  well-settled  princi- 
ple that. fraud  is  to  be  abhorred,  vitiates 
everything  it  touches,  and  the  person  guilty 
of  it  is  not  to  be  countenanced  in  any  way 
by  the  courts.  While  all  this  is  true,  it  is 
equally  well  settled  that  a  contract  which 
has  for  its  foundation  a  wilful  fraud  may 
become  vitalized  and  enforceable  by  the  neg- 
ligence of  the  party  who  was  the  victim  of 
the  fraud."  An  examination  of  the  report- 
ed cases  bearing  upon  the  question  at  issue, 
from  that  of  Wood  v..  Dwarris,  11  Exch. 
493,  decided  in  1856,  which  appears  to  be 
the  earliest  one,  down  to  the  present  time, 
shows  that  there  is  a  practical  unanimity 
of  opinion  in  the  courts  in  support  of  the 
position  taken  by  the  plaintiff  in  this  case; 
and,  as  the  law  as  declared  in  said  cases 
meets  with  our  entire  approval,  there  is  no 
occasion  for  a  further  discussion  of  the 
question  involved.  See  Wright  v.  Mutual 
Ben,  Life  Asso.  43  Hun,  61;  Patterson  v. 
Natural  Premium  Mut.  L,  Ins,  Co.  100  Wis. 
118,  42  L.  R.  A.  253,  76  N.  W.  890;  Clement 
V.  New  York  L.  Ins.  Co.  101  Tenn.  22,  42  L. 
R.  A.  247,  46  S.  W.  561 ;  Kline  v.  National 
Ben.  Asso.  Ill  Ind.  462,  11  N.  E.  620;  Ma- 


reck  r.  Mutual  Reserve  Fund  Life  Asso.  62 
Minn.  39,  64  N.  W.  68.  The  cases  of  Hol- 
land V.  Supreme  Council,  O.  of  C.  F.  64  N. 
J.  L.  490,  25  Atl.  367,  and  Riiter  v.  Mutual 
L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed.  693,  la 
Sup.  Ct.  Rep.  300,  relied  on  by  defoidaiit's 
counsel,  were  decided  on  facts  so  materially- 
different  from  those  which  are  presented  in 
the  case  before  us,  that  they  do  not  have 
much  bearing  thereon.  In  the  former  case 
the  court  found  that  the  agreement  under 
which  it  was  claimed  that  the  defendant 
was  precluded  from  setting  up  the  defense- 
of  fraud  was  not  sufficiently  clear  and  un- 
ambiguous to  warrant  the  finding  contended 
for  by  plaintiff,  and  hence  the  court  was  not 
called  upon  to  decide  as  to  the  effect  of  such 
a  clause  as  is  presented  in  the  case  at  bar,. 
which  is  plain  and  unambiguous,  and  clear- 
ly means,  and  was  undoubtedly  intended  to- 
mean,  that  no  defense  whatever  should  be 
interposed  by  the  company  after  two  years, 
the  premiums  being  paid  according  to  con- 
!  tract  during  that  time.  In  the  latter  case 
the  court  held  that  the  suicide  of  the  in- 
sured while  in  his  sound  mind  avoided  the 
policy,  notwithstanding  the  stipulation 
therein  that  "after  two  vears  from  the  date 
of  the  policy  the  only  conditions  that  should 
be  binding  on  the  holder  of  the  policy  were 
that  'he  shall  pay  the  premiums  at  the  time 
and  place  and  in  the  manner  stipulated  in 
the  policy,  and  that  the  requirements  of  the 
company  as  to  age  and  military  or  naval 
service  in  time  of  war  shall  be  observed:' 
that  in  all  other  respects,  if  the  policy  ma- 
tured after  the  expiration  of  two  years,  the 
payment  of  the  sum  insured  should  not  be 
disputed;  and  that  the  party  whose  life  was 
insured  should  always  wear  a  suitable 
truss."  The  court  said:  "These  provi- 
sions of  the  contract  tend  to  show  that  the 
death  referred  to  in  the  policy  was  a  death 
occurring  in  the  ordinary  course  of  the  life 
of  the  assured,  and  not  by  his  own  violent 
act,  designed  to  bring  about  that  event." 
W^hat  the  effect  of  the  suicide  of  the  in- 
sured would  be  on  a  policy  like  those  here 
involved,  we  are  not  called  upon  to  decide. 

Demurrer  sustained^  and  case  remanded 
for  trial  on  the  merits. 


IDAHO   SUPREME   COURT. 


Enoch  JOHNSON  et  al,  Respts., 

V. 

OREGON  SHORT  LINE  RAILROAD  COM- 
PANY, Appt. 

( Idaho ) 

*1.     The  commoii-la^v  rule  that  a.  man 

•Headnotes  by  Qdarlbs,  J. 


Note. — As  to  coDstltutlonality  of  statute  Im- 
posing absolute  liability  on  railroad  company  for 
killing  stock  on  track,  see  note  to  Matthews  v. 
St.  LoulB  &  8.  F.  R.  Co.  (Mo.)  25  L.  R.  A.  161 : 
and  Birmingham  Mineral  R.  Co.  v.  Parsons 
(Ala.)  27  L.  R.  A.  263. 

For  earlier  cases  In  this  series  as  to  liability 
of  railroad  company  for  injuries  to  animals  on 
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rnuflt  con  fine  his  omrn  domestic  anlmaJs- 
to  his  own  Inclosure  has  never  obtained  In 
this  state. 
2.  The  fltatnte  requiring  rnllrond  eom- 
panics  to  fence  their  right  of  way  whorp 
the  same  is  contiguous  to  private  property  Is 
a  police  regulation  adopted  to  protect  human 
life  and  property  for  the  benefit  of  the  general 


track  because  of  lack  of  sufDcIent  fence,  see  St. 
Louis,  I.  M.  &  S.  R.  Co.  V.  Ferguson  (Ark.)  1ft 
L.  R.  A.  110 :  Moses  v.  Southern  P.  R.  Co.  (Or.j 
8  L.  R.  A.  135,  and  note;  Gallagher  v.  New  York 
&  N.  E.  R  Co.  (Conn.)  5  L.  R.  A.  737,  and  note: 
and  Kirk  v.  Norfolk  &  W.  R.  Co.  (W.  Va.)  32* 
L.  R.  A.  410. 
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public,  and  not  for  the  sole  benefit  of  adjoin- 
ing or  conticfuoua  landowners. 

3.  A  homestead  entry,  after  It  Is  en- 
tered, is  private  property,  within  the 
meaning  of  the  statute  requiring  railroad  com- 
panies to  fence  their  track  when  their  right 
of  way  "passes  through  or  along,  or  abuts 
upon,  or  is  contiguous  to,  private  property.*' 

4.  In  an  action  to  recover  dantas^s  for 
lioraeM  killed  by  a  railroad  company, 
It  was  clearly  shown  that,  if  the  railway  com- 
pany had  fenced  its  track  as  required  by  the 
statutes,  plaintiffs'  horses  would  not  have 
wandered  upon  the  railroad  track  and  been 
injured.  Held,  that  a  verdict  for  plaintiffs 
was  proper,  and  should  not  l>e  disturbed. 

(December  5,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bannock  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  recover  the  value  of  certain  horses  al- 
leged to  have  been  wrongfully  killed  by  de- 
fendant's train.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  Tu  Williams  and  F.  S.  Diet- 
rieh,  for  appellant: 

None  of  the  land  in  question  had  passed 
to  patent,  or  even  to  final  proof,  and  the 
court  properly  instructed  the  jury  that 
such  land  is  not  "private  property." 

Shiver  V.  United  States,  159  U.  S.  491, 
40  L.  ed.  231,  16  Sup.  Ct.  Rep.  54;  Kneen 
V.  Halin  (Idaho)   50  Pac.  14. 

The  railroad  fence  \yas  intended,  not  only 
to  keep  stock  out,  but  to  fence  the  land — 
the  ranch — in.  It  was  to  inclose  the  ranch 
so  that  stock  would  neither  wander  from 
it  to  the  railroad,  nor  wander  from  the 
railroad  to  the  ranch.  It  is  a  division, — 
a  line  fence, — ^with  tfte  whole  burden  upon 
the  railroad. 

Enright  v.  San  Francisco  d  8.  J.  R.  Co. 
33  Cal.  230;  Jachson  v.  Rutland  d  B.  R. 
Co.  25  Vt.  150,  60  Am.  Dec.  246;  Berry 
V.  St.  Louis,  S.  d  L.  R.  R.  Co.  65  Mo.  172. 

Messrs.  Winters  &  Gvlieen,  for  re- 
spondents : 

The  railroad  company  has  no  standing 
whatever  in  its  contention  as  to  what  con- 
stitutes private  property. 

The  term  "property,"  as  applied  to  lands, 
comprehends  every  species  of  title,  inchoate 
or  complete.  It  is  supposed  to  embrace 
those  rights  which  lie  in  contract, — ^thoee 
which  are  executory,  as  well  as  those  which 
are  executed. 

King  v.  Gotz,  70  Cal.  236,  11  Pac.  656; 
Soulard  v.  United  States,  4  Pet.  611,  7  L. 
ed.  938. 

A  statute  of  a  state  imposing  a  duty  on 
a  railroad  company  to  fence  ita  track  is  an 
exercise  of  the  police  power,  and  is  for  the 
benefit  of  the  public,  and  not  the  adjoining 
landowner  only. 

3  Elliott,  Railroads,  §  1182. 

It  is  the  railroad  company  that  is  under 
obligation  to  fence  its  track,  and  not  the 
adjoining  landowner;  and  if  the  company 
makes  an  agreement  with  the  adjoining 
landowner  to  erect  a  fence,  and  the  land- 
owner fails  to  80  erect  it,  the  company  is 
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liable  to  third  parties  for  any  damages  re- 
sulting from  such  failure. 

Id.  §§  1186-1188,  1190. 

Where  the  animals  are  wrongfully  on  the 
adjoining  premises  from  which  they  escaped 
to  the  company's  track,  the  company  is  lia- 
ble. 

Id.  §  1100;  Missouri  P.  R.  Co.  v.  Roa<ls, 
33  Kan.  640,  7  Pac.  213;  Patrie  v.  Oregon 
Short-Line  R.  Co.  (Idaho)  60  Pac.  82; 
Stimpson  v.  Union  P.  R.  Co.  9  Utah,  123, 
33  Pac.  369. 


Quarles,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  respond- 
ents to  recover  from  the  appellant  the  value 
of  seven  head  of  horses  which  the  appel- 
lant's train  of  cars  ran  over,  mangled,  and 
killed.  The  case  was  tried  to  a  jury,  which 
found  a  general  verdict  in  favor  of  the 
plaintiffs  for  damages  in  the  sum  of  $340. 
The  jury  also  found  the  following  special 
verdict : 

We,  the  jury  in  the  above-entitled  cause, 
find  as  follows  upon  the  special  questions 
submitted  to  us: 

Q.  1.  Did  the  horses  in  question  come 
upon  defendant's  track  or  right  of  way,  last 
before  they  were  struck,  fr<»n  government 
land,  or  from  land,  entry,  or  claim  of  some 
private  person? 

A.  1.  Private  or  entered  land. 

Q.  2.  If  you  answer  that  the  horses  last 
came  upon  defendant's  track  or  right  of  way 
from  the  land,  claim,  or  entry  of  a  private 
person,  state  the  name  of  such  person. 

A.  2.  Gibson. 

Q.  3.  From  which  side  of  defendant's 
right  of  way  did  tlie  horses  last  come  upon 
the  track  before  being  killed? 

A.  3.  Northeast. 

Q.  4.  .About  where  (describe  where)  the 
horses  last  came  upon  defendant's  track? 

A.  4.  Gibson,  and  followed  track  to  place 
of  killing. 

Q.  5.  Were  any  of  defendant's  trainmen 
negligent  or  careless  in  handling  or  man- 
aging the  train  in  question? 

A.  6.  No  negligence. 

Q.  6.  If  you  answer  number  5  "Yes," 
state  which  one  of  said  trainmen. 

A.  6.  . 

Q.  7.  If  you  answer  number  6  **Ye8,"  state 
in  what  respect  or  how  such  trainmen  wore 
careless  or  negligent. 

A.  7. . 

J.  B.  Hicks,  Foreman. 

Appellant  specifies  three  errors,  to  wit: 
(1)  "The  action  of  the  court  in  overruling 
its  demurrer;"  (2)  "the  action  of  the  court 
in  denying  its  motion  to  strike;"  (3)  "the 
action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial."  The  first  para- 
graph of  the  complaint  allies  the  corporate 
capacity  of  the  appellant.  The  second  pai- 
agraph  is  as  follows:  "That  at  all  the 
times  when,  and  at  all  the  points  where, 
the  acts  of  negligence  and  damage  heroin- 
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sJtise  set  out  and  complained  of  were  com- 
mitted and  occurred,  the  track,  right  of 
way,  and  property  of  the  defendant  com- 
pany passes  and  then  passed  through  and 
along  and  abutted  upon  and  was  contigu- 
ous to  private  property,  such  that  the  de- 
fendant company  then  was  and  is  required 
by  law  to  make  and  maintain  a  good  and 
sufTicient  fence  on  both  sides  of  its  track 
and  property,  but  that  said  defendant  has  at 
all  times  failed,  neglected,  and  refused  to 
make  or  maintain  a  good  or  any  fence  on 
botli  or  either  side  of  its  said  track,  prop- 
t^rty,  or  right  of  way,  where  the  same  passes 
and  passed  through  said  private  property, 
except  for  a  very  short  distance  on  the  north 
side  of  its  said  track;  that  said  defendant 
company  never  paid  to  the  owners  of  said 
land,  or  to  anj'one,  any  price  or  reward  for, 
or  cost  of,  making  or  maintaining  any  such, 
or  any  fence;  that  the  plaintiff  Enoch  John- 
son then  and  there  was,  and  now  is,  the 
owner  of,  and  in  the  actual  possession  of, 
the  north  one  half  of  the  north  one  half 
of  section  3  in  township  9  south,  of  range 
40  east  of  Bois6  meridian,  in  said  Bannock 
I'ounty,  the  same  being  a  part  of  the  said 
private  lands  through  which  the  said  track, 
property,  and  right  of  way  of  said  defend- 
ant company  passes  and  did  pass  as  afore- 
said, and  the  horses  of  plaintiffs  hereinafter 
uiore  particularly  described,  were  at  the 
time,  as  hereinafter  mentioned,  grazing 
upon  said  land  of  said  plaintiff  Enoch  John- 
son by  his  consent  and  permission."  The 
third  paragraph  of  the  complaint,  after 
particularly  describing  said  horses  and  al- 
Icjjing  their  value,  then  avers:  "And  which 
horses,  and  each  of  them,  casually,  on  said 
dat>e,  and  without  any  fault  of  the  plain- 
tiffs, or  either  of  them,  but  by  reason  of  the 
failure,  neglect,  and  refusal  of  the  defend- 
ant company  to  securely  fence  the  said 
track  and  property  as  required  by  law,  as 
hereinbefore  set  out,  strayed  in  and  upon 
the  track  and  grounds  occupied  by  the  rail- 
road of  said  defendant  company,  at  a  point 
near  the  center  of  the  north  half  of  section 
3  in  township  9  south,  of  range  40  east  of 
Bois^  meridian,  in  said  Bannock  county, 
and  where  the  said  line  of  road  of  the  said 
defendant  company  passes  through  the  said 
lands  of  the  plaintiff  Enoch  Johnson."  The 
complaint  then  avers  that  the  defendant, 
through  its  servants  and  agents,  ran  its 
locomotives  and  cars  against  and  over  the 
said  horses,  and  there  destroyed  and  killed 
said  horses,  to  the  damage  of  plaintiff  in 
the  sum  of  $415.  And  for  a  second  cause 
of  action  the  plaintiffs,  after  reiterating 
the  first  three  paragraphs  of  the  complaint, 
further  alleged  as  follows:  "That  the  line 
of  the  track  of  said  defendant  company  at 
the  said  point  where  the  said  horses  came 
upon  the  said  track  is  and  was  almost 
straight,  there  being  no  curves  or  cuts  to 
obstruct  the  view  of  the  enginemen  and 
trainmen  for  several  miles  in  either  direc- 
tion, and  the  said  enginemen  and  trainmen 
could,  with  reasonable  diligence,  observe 
and  see  the  said  horses  a  sufficient  distance 
from  said  train  to  have  prevented  striking 
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or  injuring  the  same,  but  the  said  agents 
and  servants  of  said  defendant  company  neg- 
ligently, carelessly  and  recklessly  and  with- 
out any  reason  therefor,  so  handled,  man- 
aged, and  ran  said  train,  cars,  and  loco- 
motives as  to  run  and  chase  the  said  horses, 
and  each  of  them,  along  and  upon  said 
track  of  defendant  company  for  about  I 
mile,  and  ahead  of  said  train,  and  then  ran 
s&id  locomotives  and  cars  against,  upon, 
and  over  the  said  horses,  and  each  of  them, 
and  killed  and  destroyed  the  said  horses, 
and  each  of  them,  except  the  said  brown 
mare,  which  was  thereby  maimed  and 
bruised  so  as  to  absolutely  ruin  the  said 
mare,  and  as  a  result  thereof  she  is  of  no 
value,  all  of  which  is  to  the  damage  of 
plaintiffs  in  the  sum  of  $415." 

To  the  complaint  the  appellant  filed  a  de- 
murrer upon  the  grounds  that  it  did  not 
state  a  cause  of  action;  that  neither  the 
first  nor  second  causes  of  action  stated  facts 
sufficient  to  constitute  a  cause  of  action; 
that  paragraph  2  in  the  first  cause  of  action 
is  ambiguous  and  uncertain,  in  that  it  does 
not  clearly  show  whether  defendant's  right 
of  way  passed  through  or  abutted  upon  pri- 
vate property,  or  that  it  was  the  duty  of 
the  defendant  to  fence  both  sides  of  its 
right  of  way  at  the  point  or  points  in  ques- 
tion,— and  pointed  out  other  particulars  in 
which  it  claimed  that  said  complaint  was 
uncertain.  This  demurrer  was  overruled 
by  the  court,  and  this  action  of  the  court 
is  the  basis  of  appellant's  first  assignment 
of  error.  Upon  this  point  it  is  argued  by 
counsel  for  the  appellant,  with  much  force 
and  earnestness,  that  the  statutes  requir- 
ing railroad  companies  to  fence  their  right 
of  way  where  it  runs  ftirough  or  abuts  upon 
private  property  is  not  a  police  regulation, 
but  enacted  for  the  benefit  solely  of  abut- 
ting landowners.  Counsel  for  appellant  ar- 
gues with  much  seriousness  that  the  de- 
murrer should  have  been  sustained  because 
the  complaint  did  not  state  with  certainty, 
at  the  points  upon  the  appellant's  right  of 
way  in  question,  whether  the  abutting  lands 
were  owned  by  private  parties  in  fee  simplt*, 
or  whether  said  lands  were  public  lands 
in  the  possession  of,  and  inclosed  by,  pri- 
vate individuals.  This  contention  of  coun- 
sel appears  to  us  to  be  purely  technical. 
But,  to  understand  the  grounds  of  this  con- 
tention, we  must  keep  in  mind  the  provi- 
sions of  the  statute  relating  to  fencing  of 
rights  of  way  of  railroad  companies,  viz.^  $ 
2679,  Rev.  Stat.,  which  is  as  follows,  to 
wit:  "Railroad  corporations  must  make 
and  maintain  a  good  and  sufficient  fence  on 
either  or  both  sides  *of  their  track  or  prop- 
erty, whenever  the  line  of  their  road  at 
any  time  passes  through  or  along,  or  abuts 
upon,  or  is  contiguous  to,  private  property 
or  inclosed  land  in  the  actual  possession  of 
another.  Railroad  corporations  paying  to 
the  owner  of  the  land  through  or  along 
which  their  road  is  located,  an  agreed  pric«, 
for  making  and  maintaining  such  fence  or 
paying  the  cost  of  such  fence  with  the  award 
of  damages  allowed  for  the  right  of  way 
for  such  railroad  are  relieved  and  exonerat- 
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ed  from  all  claims  for  damages  arising  out 
of  the  killing  or  maiming  any  animals  of 
persons  who  thus  fail  to  construct  and 
maintain  such  fence;  and  the  owners  of 
such  animals  are  responsible  for  any  dam- 
ages or  loss  which  may  accrue  to  such  cor- 
poration from  such  animals  being  upon 
their  railroad  tracks  resulting  from  the  non- 
construction  of  such  fence,  unless  it  is 
shown  that  such  loss  or  damage  occurred 
through  the  negligence  or  fault  of  the  cor- 
poration, its  officers,  agents,  or  employees." 
We  will  consider  the  first  and  third  assign- 
ments of  error  together,  as  both  raise  the 
question,  not  only  of  the  sufficiency  of  the 
eomplaint,  but  as  well  that  of  the  special 
verdict  and  the  agreed  evidence  in  the  case. 

We  think  the  averments  of  the  complaint, 
as  well  as  the  special  verdict,  make  it  clear 
that  the  point  where  said  horses  -strayed 
upon  appellant's  track  is  upon  private  prop- 
erty, within  the  meaning  and  intent  of  said 
statute.  It  is  equally  clear,  from  the  alle- 
gations of  said  complaint  and  from  said 
special  verdict,  that  at  said  point  the  ap- 
pellant had  not  fenced  its  right  of  way  as 
required  by  the  statute.  From  the  map 
made  by  the  engineer  of  the  appellant  com- 
pany, which  was  used  upon  the  trial,  and 
which  is  brought  here  by  appellant  by  the 
consent  of  respondents,  it  appears  that  said 
horses  came  upon  appellant's  right  of  way 
at  a  point  marked  '41"  on  said  mitp,  which 
i^  upon  the  homestead  entry  of  James  A. 
Gibson,  and  which  was  entered  October  22, 
1898;  that  from  this  point  said  horses  pro- 
ceeded along  the  right  of  way  of  the  ap- 
I)ellant  some  2  miles  or  mmre,  in  an  easter- 
ly direction,  near  a  cattle  guard,  where  they 
were  killed.  It  is  argued  on  behalf  of  the 
appellant  that  private  property  does  not  in- 
clude -a  homestead  entry  prior  to  patent. 
We  cannot  agree  with  this  contention.  The 
laws  of  this  state  recognize  such  entry  as 
private  property,  and  make  the  certificate 
of  entry  primary  evidence  that  the  holder 
thereof  is  the  owner  of  the  lands  therein 
described.  See  Rev.  Stat.  §  5983.  The 
words  "private  property"  in  §  2679,  Rev. 
Stat.,  quoted  above,  have  no  reference  to 
the  title  as  between  the  private  owner  and 
the  government  of  the  United  States,  but  re- 
late solely  to  the  railroad  corporation  and 
the  private  owner.  As  between  the  railroad 
company  and  the  homestead  entryman,  the 
latter,  after  entry,  is  the  owner,  and  the 
homestead  entry  is  private  property. 

Nor  can  we  agree  with  the  contention  of 
the  appellant  that  said  statute  (Rev.  Stat. 
§  2679),  was  enacted  solely  for  the  protec- 
tion of  private  abutting  owners  of  lands. 
We  have  carefully  e.\amined  the  authori- 
ties cited  upon  this  point  by  the  appellant, 
and  do  not  regard  them  as  establishing  the 
rule  contended  for.  It  is  true  that  the  su- 
preme court  of  California,  in  Enright  v. 
San  FrancxRco  d  S,  J.  R.  Co.  33  Cal.  230, 
seems  to  hold  to  this  rule.  But  the  other 
authorities  cited  by  appellant,  to  wit, 
Pierce,  Railroads,  344;  Redf.  Railways, 
373;  Hurd  v.  Rutland  c£-  B.  R.  Co.  25  Vt. 
116;   Tomhs  v.  Rochester  d  8.  R.   Co.   18 
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Barb.  583, — do  not  sustain  this  contention. 
The  decision  in  Hurd  v.  Rutland  d  B.  R. 
Co.  25  Vt.  116,  is  based  largely  upon  the 
old  English  common-law  rule  that  every 
man  must  confine  his  own  cattle  to  his  own 
land, — a  rule  that  has  never  obtained  in 
this  state.  These  authorities  hold  that 
where,  by  contract  with  the  railroad,  or  for 
other  reason,  it  has  become  the  duty  of  the 
abutting  or  contiguous  owner  to  fence,  as- 
between  him  and  the  railroad,  his  neglect 
in  that  respect  does  not  relieve  the  railroad 
from  its  duty  to  fence  when  required  by 
statute,  but  does  relieve  it  from  damages 
for  stock  of  such  abutting  owner  killed 
through  his  neglect  to  fence,  or  to  make  a 
sufficient  fence.  Mr.  Pierce,  in  his  work  on 
Railroads  (one  of  the  authorities  cited  by 
counsel  for  appellant),  at  pages  414  and 
415,  says:  "Tlie  statute  may,  however,  be 
construed  to  be  a  general  police  regulation, 
designed,  not  merely  for  the  benefit  of  ad- 
joining owners,  but  for  the  protection  of 
property  in  domestic  animals  generally,  and 
for  the  safety  of  passengers  who  would  be 
exposed  to  peril  of  collisions  with  cattle 
coming  upon  the  track.  When  the  statute 
is  deemed  to  be  of  this  character,  the  com- 
pany is  held  to  be  under  a  general  obliga- 
tion to  the  public,  and  not  under  a  limited 
obligation  to  adjoining  landowners;  and, 
when  in  default  for  not  complying  with  the 
statute,  it  is  liable  for  injuries  to  cattle 
unlawfully  on  the  adjoining  land,  and  com- 
ing therefrom  upon  its  track.  It  is  held 
chargeable  with  a  breach  of  public  duty, 
and  liable  to  all  persons  suffering  injur\' 
from  its  default."  Mr.  Redfield  says:  "The 
building  of  fences  along  the  line  of  a  rail- 
way track  is,  no  doubt,  in  regard  to  the  se- 
curity of  travel  thereon,  to  be  regarded  as 
a  matter  of  police,  and  a  duty  which  the 
companies  cannot  shift  upon  others  by  con- 
tracts to  maintain  such  fences."  1  Redf. 
Railways,  494.  Mr.  Elliott,  in  his  work  on 
Railroads,  vol.  3,  §  1182,  says:  "The  run- 
ning of  railway  trains  and  locomotives  is 
necessarily  attended  with  many  dangers. 
This  results  from  the  great  force  used,  the 
large  bodies  placed  in  motion,  and  the  ra- 
pidity with  which  trains  are  run.  The  ob- 
ject of  a  railway  being  the  carrying  of  pas- 
sengers and  freight  from  place  to  place,  and 
as  the  performance  of  such  an  object  is  nec- 
essarily attended  ^vith  many  dangers,  it  fol- 
lows that  everj'  practicable  safeguard 
should  be  used  and  every  precaution  taken 
to  prevent  injury  to  persons  or  property 
carried.  One  of  the  sources  of  danger  to 
railway  trains  is  from  collisions  with  ani- 
mals on  the  track.  Such  danger  has  been 
recognized  by  nearly  all  our  state  legisla- 
tures, and  their  statutory  enactments  are 
for  the  purpose  of  reducing  this  danger  as 
much  as  possible.  Where  any  particular 
kind  of  property  is  inherently  dangerous, 
or  the  operation  of  certain  property  is  nec- 
essarily dangerous,  it  is  within  the  power 
of  the  state,  under  what  is  called  its  police 
power,  to  prescribe  such  regulations  in  the 
use  of  such  property  as  will  render  conse- 
quent danger  small  as  possible.    Since  im- 
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posing  upon  railway  companies  the  duty  of 
fencing  their  tracks  is  for  the  sole  purpose 
of. lessening  the  danger  in  running  trains, 
it  is  held  that  the  enactment  of  such  fenc- 
ing statutes  is  a  valid  exercise  of  the  police 
power,  and  it  is  upon  that  power  that  such 
statutes  rest."  And  at  §  1190  of  the  same 
work  Mr.  Elliott  further  says:  "Statutes 
requiring  railway  companies  to  erect  and 
maintain  fences  along  their  rights  of  way 
rest,  as  we  have  heretofore  seen,  upon  the 
police  power  of  the  state.  The  exercise  of 
the  police  power  of  the  state  by  the  enact- 
ment of  police  regulations  is  for  the  benefit 
of  the  whole  public,  as  a  general  rule.  And, 
since  statutes  imposing  the  duty  to  fence 
upon  railway  companies  rest  upon  the  po- 
lice power,  it  follows  that  they  are  for  the 
benefit  of  the  general  public,  and  to  this 
effect  is  the  almost  unanimous  weight  of 
judicial  authority.  Such  statutes  are  not 
intended  merely  for  the  protection  of  the 
adjoining  landowners,  unless  it  clearly  and 
unmistakably  appears  from  the  language 
used  that  it  was  the  intention  of  the  legis- 
lature to  protect  only  such  owners.  Where 
the  animals  are  unlawfully  on  the  adjoin- 
ing premises,  from  which  they  escape  to 
the  company's  track,  there  is  some  conflict 
in  the  authorities  as  to  whether  or  not  the 
company  is  liable  to  the  owner  of  such  ani- 
mals. The  weight  of  authority  is  to  the 
efi'ect  that  the  company  may  be  liable  in 
such  cases,  and  this  wc  believe  to  be  the 
correct  rule,  although  there  are  some  au- 
thorities which  hold  that  the  company  is 
not  liable.  Where  the  animals  are  on  the 
adjoining  premises  by  consent  of  the  owner 
of  such  premises,  there  is  no  question  as  to 
the  liability  of  the  company.*'  Under  the 
authorities,  we  do  not  feel  authorized  to 
hold  that  the  statute  requires  fencing  mere- 
ly for  the  protection  of  adjoining  landown- 
ers. When  the  statute  was  enacted,  Idaho 
was  a  sparsely  settled  territory.  Large 
sections  were  unsettled,  with  practically  no 
cattle  or  stock  running  at  large.  The  leg- 
islature evidently  thought  it  would  be  too 
great  a  hardship  to  compel  railway  compa- 
nies to  fence  their  tracks  through  the  ter- 
ritory, and  only  required  it  in  the  settled 
portions,  where  horses  and  cattle  would  be 
found  in  large  numbers.  When  we  passed 
into  statehood  through  the  provisions  of 
the  Constitution,  we  continued  the  statute 
in  force.  We  cannot  conclude  that  the  leg- 
islature exercised  this  police  power,  which 
is  so  necessary  for  the  protection  of  human 
life  and  private  property,  for  private  abut- 
ting or  contiguous  landowners  only,  but 
must  conclude  that  it  was  enacted  for  the 
good  of  the  general  public. 

We  think  that  it  sufficiently  appears  from 
the  complaint  in  this  action,  from  the  spe- 
cial verdict  of  the  jury,  and  from  the  agreed 
facts,  and  that  part  of  the  evidence  which 
is  in  the  record  before  us,  that  the  loss  sus- 
tained by  the  respondents  was  occasioned 
by  the  neglect  of  the  appellant  to  fence  itb 
track  at  points  where  it  is  required  by  the 
statute  to  fence.  It  is  true  that  the  evi- 
dence fails  to  disclose  whether  the  land  at 
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the  particular  point  where  the  horses  were 
killed  was  private  property,  or  public  lands 
of  the  United   States.    Yet  it  clearly   ap- 
pears that  the  private  lands  of  the  respond- 
ents jointly,  by  their  own  fences  and  con- 
necting fences  of  William  Banks  and  James 
A.  Gibson,  inclosed  all  of  the  respondents' 
lands  noith  of  appellant's  track,  with  the 
exception  of  the  southerly  side  thereof,  ad- 
joining said  railroad  trade,  and  that,  if  the 
appellant  had  fenced  its  track  as  required 
by  said  statute,  respondents'  lands,  jointly 
with   those  of  said  Gibson,   north   of   said 
track,   would  have  been  entirely  inclosed; 
hence  it  is  apparent  that  the  loss  of  respond- 
ents resulted  primarily  from  the  neglect  of 
the  appellant  to  fence  its  track  at  points 
where  it  is  required  by  law  to  fence.     If  the 
appellant  had  obeyed  the  police  r^iilation 
adopted   by   the    statute, — ^had    fenced    its 
track  with  a  sufficient  fence  as  required  by 
the  statute, — this  loss  would  not  have  been 
sustained    by    the    respondents.     For  these 
reasons,  the  verdict  should  not  be  disturbed. 
The  case  at  bar  is  very  much  like  the 
case  of  Patrie  v.  Oregon  Short-Line  R.  Co. 
decided  by  this  court,  and  reported  in  56 
Pac.  82,  and,  we  think,  should  be  determined 
by   the   rules  therein  enunciated.     In   that 
case  this  court  said:     "The  controlling  con- 
tention is  whether,  under  the  facts,  the  de- 
fendant is  liable  in  damages  because  of  its 
failure  to  fence  its  track  at  the  points  where 
said  horses  w^ere  killed.    The  provisions  of 
the   statutes   controlling    this    matter    are 
found  in  §  2679,  Rev.  Stat.    .     .     .     Coun- 
sel for  appellant  contend  that  the  legisla- 
tive intent  in  the  enactment  of  said  5  2679 
was  to  require  railroad  corporations  only  to 
fence  their  roads  whenever,  on  either  side, 
the  same  are  contiguous  to  private  property 
which  is  inclosed,  or  to  land  which  .is  not 
actually  owned  by  the  one  who  is  using  it, 
or  is  in  the  actual  possession  thereof  and 
has  it  inclosed.     ...     If  the  provisi^His 
of  said  section  require  the  defendant  cor- 
poration  to   fence  its  track  wherever   and 
whenever   it  runs  through   land  owned   by 
private  persons,  the  judgment  must  bft  sus- 
tained.    The  intent  of  the  legislature  in  en- 
acting said  section  must  be  arrived  at  from 
a  literal  construction,  if  such  construction 
would  not  result  in  an  absurdity  or  incon- 
sistency.    The  statute  declares  that  a  rail- 
road corporation  must  make  and  maintain 
a  good  and  sufficient  fence  on  either  or  both 
sides  of  their  track  or  property,  wherever 
the  line  of  road  passes  through  or  along, 
or  abuts  upon,  or  is  contiguous  to,  private 
property    or    inclosed   land    in    the    actual 
possession    of    another.    The  record  shows 
that  said  track  passes  through  private  prop- 
erty, and  we  think  the  statute,  as  applied 
to  the  facts  of  this  case,  is  too  clear  to  re- 
quire any  construction.    To    hold    that    it 
does  not  require  the  defendant  corporation 
to  fence  its  track  except  when  and  where  a 
private  person  may  fence  his  land  would  be 
injecting  language  into  said  section  that  is 
not  found  there,  and  could  not  be  put  there 
by  a  fair  implication  and  reasonable  con- 
struction.    We     think    the     record     fairlv 
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shows  that  if  the  said  track  had  been  fenced 
where  it  passes  through  said  sections  29, 
120.  and  17,  said  horses  would  not  have  been 
killed.  It  may  be  said  that  building  a  fence 
on  the  east  side  of  said  tra«k,  where  it 
passes  through  said  private  property,  would 
be  no  protection  to  stock;  that  stock  could 
pass  around  the  ends  of  such  fence  and  get 
upon  the  track.  The  fencing  of  the  rail- 
road track,  when  required  by  statute,  where 
it  pajBses  through  private  property,  as  in 
this  case,  implies  the  construction  of  suffi- 
•cient  cattle  guards  at  the  ends  of  such 
fences.  3  Elliott,  Railroads,  §  1198,  and 
notes.  We  think  the  record  shows  that  said 
horses  would  not  have  been  killed  where 
■and  when  they  were  killed  if  the  defendant 
had  maintained  such  a  fence  as  the  law  re- 
<]uires.  It  is  contended  by  counsel  for  ap- 
pellant that  there  is  no  proof  that  said 
liorses  came  upon  the  track  at  a  point  where 
the  company  was  required  to  fence.  It  is 
Admitted  that  they  were  killed  on  the  track 
at  points  where  it  was  the  duty  to  fence, 
and  the  presumption  is,  in  the  absence  of 
proof,  that  the  animals  came  upon  the  track 
At  such  points."    In  the  case  at  bar,  plain- 


tiffs turned  their  horses  upon  their  own 
lands,  where,  as  it  appears  from  the  record, 
they  would  have  remained  if  the  appellant 
had  fenced  its  track  at  points  where  it  is 
required  by  law  to  fence.  Hence  we  are 
constrained,  under  the  authorities,  to  hold 
the  appellant  responsible  in  damages  for 
the  killing  of  said  horses. 

What  we  have  said  disposes  of  the  first 
and  third  assignments  of  error.  The  second 
assignment  of  error  relates  to  the  action  of 
the  court  in  refusing  to  strike  from  the 
complaint  certain  matters.  This  assign- 
ment of  error,  however,  is  not  discussed  in 
appellant's  brief,  but  what  we  have  herein- 
before said  virtually  disposes  of  it.  Some 
other  questions  are  discussed  in  appellant's 
Vrief.  which  are  outside  of  the  assignments 
of  error  contained  therein,  and  which  we 
do  not  deem  it  necessary  to  consider. 

For  the  foregoing  reasons,  the  judgment 
and  the  order  denying  a  new  trial  are  both 
affirmed.  Costs  of  appeal  awarded  to  the 
respondents. 

HustoBy  Ch.  J.,  and  SnlllTan*  J.,  con- 
cur. 
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Edward  E.  TOWLE. 
(156  Ind.  639.) 

1.  The  poorer  to  declare  ^vliat  shall 
eonstltiite  a  nalsance,  and  to  prevent, 
abate,  and  remove  the  same,  is  Impliedly, 
granted  to  cities  incorporated  nnder  Burns'a 
Rev.  Stat.  1894,  §f  3541,  3615,  3616  (Hor- 
ner's Rev.  Stat.  18^7,  ||  3106,  3154,  3156), 
providing  that  the  common  council  of  a  city 
may  enact  ordinances  for  the  protection  of 
life,  health,  and  property. 

2.  An  ordlnanee  reqairinv  all  doss  to 
be  scoarcly  muKsled,  and  declaring  any 
dog  fonnd  running  at  large  without  a  mnzsie 
to  be  a  nnlsance,  and  that  it  shall  be  the  daty 
of  the  marshal  and  policemen  to  kill  any 
such  dog,  is  a  valid  exercise  of  the  power  to 
enact  ordinances  for  the  protection  of  life, 
health,  and  property,  granted  by  Bums's  Rev. 
Stat.  1894,  II  3541,  3615,  8616  (Homer's  Rev. 
Stat.  1807.  II  3106,  8154,  8155). 

3.  No  delegation  of  lefflslatiire  poorer 
is  made  by  an  ordinance  reqairlng  that 
whenever  the  mayor  may  apprehend  that 
there  is  danger  of  the  existence  or  spread  of 
hydrophobia  within  or  near  the  city  he  shall 
Issue  a  proclamation  requiring  all  persons  pos- 
sessing dogs  to  confine  or  securely  mu9S7.Ie 
them  for  a  period  of  not  less  than  thirty  nor 
more  than  ninety  days,  and  providing  a  penal- 
ty of  not  less  than  $3  nor  more  than  $25  for 
failure  to  obey  the  proclamation,   since  the 

NoTB. — For  ordina«nce  providing  for  the  sum- 
mary  destruction  of  dogs  found  running  at 
large,  see  Hagerstown  v.  Witmer  (Md.)  39  L. 
K.  A.  649,  and  cases  in  note  on  page  674. 

For  property  right  in  dogs,  see  Graham  v. 
Smith  (Ga.)  40  L.  R.  A.  603,  and  note. 
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mayor  acts  merely  as  the  agent  of  the  com- 
mon council,  and  the  ordinance  is  enforceable 
according  to  its  own  provisions  for  the  term 
fixed  by  the  proclamation. 
4.  The  killing,  by  police  offlcers,  of  an 
nnmassled  dofr  when  running  at  large 
upon  the  city  streets,  unattended  by  any 
person,  at  a  time  when  there  is  danger  of 
hydrophobia  and  an  ordinance  requires  dogs 
to  be  muzzled  or  confined,  is  Justified  by 
Burns's  Rev.  Stat.  1894,  |  2857,  the  substance 
of  which  is  re-enacted  in  Burns*s  Supp.  Rev. 
Stat.  1897,  II  28640-28640  (Acts  1897,  p. 
178). 

(January  4,  1901.) 

APPEAL  hy  defendants  from  a  judgment 
of  the  Oircuit  Court  for  Porter  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  wrongful 
killing  of  plaintiff's  dog.    Reversed. 

The  faots  are  stated  in  the  opinion. 

Mr.  Peter  Cmmpaeker  for  appellants. 

Mr.  A.  F.  Knotts,  for  appellee: 

A  thing  not  a  nuisance  per  se  cannot  be 
declared  such  by  the  city. 

8t.  Louis  v.  Heitzeherg  Pkg.  d  Provision 
Co.  (Mo.)  64  Am.  St.  Rep.  516,  and  note. 

Whatever  power  the  common  council  of 
cities  in  this  state  may  have  is  delegated 
power,  and  cannot  be  again  delegated. 
Neither  can  the  power  be  extended  by  in- 
tendment, or  exercised  in  any  other  way  than 
in  the  mode  laid  down  by  the  statute  {f^t. 
Paul  V.  LoAdler,  2  Minn.  190,  Gil.  159,  72 
Am.  Dec.  89;  Baltimore  v.  Porter^  18  Md. 
284,  79  Am.  Dec.  686),  and  it  must  be  strict- 
ly construed. 

*  Heenev  v.  Sprague,  11  R.  I.  456,  23  Am. 
Rep.  502;  Dill.  Mun.  Corp.  §§  60,  103,  and 
notes;   16  Am.  &  Eng.  Enc.  Law,  p.  1043; 
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Locke's  Appeal,  72  Pa.  491,  13  Am.  Rep. 
722;  Robinson  v.  Franklin,  1  Humph.  15G, 
34  Am.  Dec.  627;  Tiedeman,  Mun.  Corp. 
148;  Minneapolis  Gaslight  Co.  v.  Minneapo- 
lis, 30  Minn.  159,  30  N.  W.  450;  Smith  v. 
Morse,  2  Cal.  624. 

And  when  doubt  arises  as  to  the  right  to 
exercise  a  certain  power  it  must  be  resolved 
against  the  corporation  send  in  favor  of  the 
general  public. 

Horr  &  B.  Mun.  Pol.  Ord.  §§  17,  52;  Re 
Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636 ;  Peo- 
ple V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34, 
2  N.  E.  29. 

On  petition  for  reheaHng, 

It  has  never  been  the  law,  and  ought  not 
to  be  the  law  now  or  in  the  future,  that  the 
common  council  of  a  city  in  this  state  'cot 
pass  any  ordinance  and  have  the  same  go  in- 
to effect  or  become  operative  upon  the  may- 
or's apprehending  the  existence  of  some 
fact.  To  find  the  existence  of  a  fact,  and  to 
apprehend  its  existence,  are  very  different. 
TTie  law  applicable  to  the  authority  of  Con- 
gress and  to  city  councils  is  not  the  same. 

MVulloch  V.  Maryland,  4  Wheat.  421,  4 
L.  ed.  605 :  Ruggles  v.  Collier,  43  Mo.  353. 

A  dog  1  unning  at  large  when  there  is  dan- 
ger of  the  spread  of  hydrophobia  may  be  a 
nuisance,  but  a  dog  running  at  large  when 
someone  shall  apprehend  the  spread  of  hy- 
drophobia is  not  a  nuisance,  and  cannot  be 
declared  to  be  such. 

On  delejration  of  powers,  see  16  Am.  & 
Eng.  Enc.  Law.  p.  1042;  8t.  Louis  v.  Russell 
(Mo.)  20  L.  R.  A.  721,  and  note;  Chicago 
V,  Stratton  (111.)  53  Am.  St.  Rep.  325,  with 
notes;  Eureka  City  v.  Wilson  (Utah)  62 
Am.  St.  Rep.  904,  with  notes;  Blair  v.  Wa- 
co. 21  C.  C.  A.  517,  41  U.  S.  App.  490,  75 
Fed.  800. 

Monks,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  brought  this  action  against  ap- 
pellants to  recover  damages  for  killing  ap- 
pellee's dog.  A  hearing  by  jury  resulted  m 
a  verdict,  and,  over  a  motion  for  a  new  trial, 
judgment  in  favor  of  appellee. 

It  is  assisrned  for  error  that  the  court 
ened  in  sustaining  appellee's  demurrer  to 
anpellanta'  second  paragraph  of  answer. 
Said  second  paragraph  of  answer  is,  in  sub- 
stance: That  the  city  of  Hammond,  on  a 
public  street  of  which  appellee's  dog  was 
killed,  is  and  was  a  duly  incorporated  city 
in  this  state.  That  appellants.  Mott  and 
Walker,  were,  at  the  time  Walker  shot  said 
dosf.  the  mayor  and  marshal,  respectively,  of 
said  city.  That  at  the  time  of  the  killing 
of  said  dog  there  was  in  full  force  and  effect 
an  ordinance  in  said  city  as  follows: 

"Sec.  1.  Re  it  ordained  by  the  common 
council  of  the  city  of  Hammond  that  when- 
ever the  mayor  of  said  city  may  appre- 
hend that  there  is  danger  of  the  existence 
or  the  spread  of  hydrophobia  within  or 
near  said  city,  he  shall  issue  a  proclamation 
orderinar  and  requiring  all  persons  owning, 
possessing,  or  harboring,  or  having  the  care 
of  any  animal  of  the  dog  kind  within  the 
limits  of  said  city,  either  to  confine  or  muz- 
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zle  such  animal  for  a  term  not  less  than 
thirty  nor  more  than  ninety  days  ensuing  the 
date  of  such  proclamation,  and  upon  the  is- 
suing of  such  proclamation  it  shall  be  the 
duty  of  all  •  persons  owning,  possessing,  or 
harboring,  or  having  the  care  of  any  animal 
of  the  dog  kind  during  the  term  mentioned 
in  .9aid  proclamation  to  confine  such  animal 
securely  within  such  bouse  or  structure  or  to 
some  substantial  fastening  upon  his  or  her 
premises,  so  as  to  prevent  such  animal  from 
biting  or  being  bitten  by  other  animals,  or 
to  cause  such  animals  to  be  securely  and  ef- 
fectually muzzled;  and  no  muzzle  shall  be 
deemed  sufficient  unless  it  be  of  such  form 
and  strength  and  so  attached  and  fastened 
as  will  effectually  prevent  any  such  animal 
from  biting.  During  the  time  mentioned  in 
such  proclamation  any  animal  of  the  dog 
kind  which  may  be  found  running  at  large 
within  the  city  without  being  muzzled  is 
hereby  declared  to  be  a  nuisance.  Any  per- 
son failing  to  comply  with  the  provisions  of 
this  section  shall  be  fined  in  any  sum  not 
less  than  ^Z  nor  more  than  $25. 

"Sec.  2.  Upon  the  issuing  of  any  such  pro- 
clamation by  the  mayor  in  pursuance  of  the 
preceding  section  of  this  ordinance,  it  shall 
be  the  duty  of  the  marshal  and  policemen 
respectively,  to  kill  any  animal  of  the  dog 
kind  found  running  at  large  within  the  city 
during  the  time  mentioned  in  such  procla- 
mation, without  being  securely  muzzled  as 
required  by  this  ordinance.  And  it  shall  be 
lawful  for  any  person  or  persons  to  kill  any 
and  all  such  unmuzzled  dogs  during  such 
time." 

It  was  further  alleged  in  said  paraf^raph 
that  a])pel]ant  Mott,  acting  as  mayor  of  said 
city,  apprehended  that  there  was  danger  of 
the  existence  and  spread  of  hydrophobia 
within  and  near  said  city,  and  did,  then  and 
*there,  on  the  19th  day  of  June,  1895,  issue 
his  proclamation,  ordering  all  persons  to  con- 
fine or  muzzle  their  dog^  from  June  21,  1896, 
to  September  1,  1895,  pursuant  to  the  terms 
of  said  ordinance;  that  the  dog  when  killed 
was  within  the  city  limits,  and  was  found 
then  and  there  running  at  large  upon  the 
public  highways,  and  was  not  then  and  there 
muzzled,  and  was  unprovided  with  any 
means  whatsoever  to  prevent  him  from  bit- 
ing, and  was  then  and  there  roaming  about 
over  the  country  unattended  by  its  owner  or 
any  agent  of  its  owner:  that  appellant 
Walker,  being  then  and  there  the  marshal 
of  said  city,  and  finding  said  dog  under  said 
circumstances,  shot  and  killed  said  dog  as 
he  lawfully  might.  Copies  of  said  ordi- 
nance and  proclamation  are  set  out  in  said 
paragraph.  It  is  insisted  by  appellee  that 
said  ordinance  is  invalid,  because  the  com- 
mon council  had  no  power  to  pass  an  ordi- 
nance providing  for  the  killing  of  dogs. 

Municipal  corporations  possess,  and  can 
only  exercise,  such  powers  as  are  granted  by 
the  legislature  in  express  words,  and  those 
necessarily  or  fairly  implied  or  incident  to 
the  powers  expressly  granted,  and  those  es- 
sential to  the  declared  objects  and  purposes 
of  the  corporation.  No  incidental  powers 
can  be  implied  except  such  as  are  essential 
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to  the  accomplishmeiit  of  the  purposes  of 
their  creation  and  for  their  continued  exist- 
ence. Pittsburgh,  C.  C.  d  8t.  L.  R.  Co.  v. 
Crown  Pointy  146  Ind.  421,  422,  35  L.  R.  A. 
684,  45  N.  E.  587^  and  authorities  cited. 

Under  the  provisions  of  Bums's  Rev.  Stat. 
1894,  §§  3541,  3615,  3616  (Horner's  Rev. 
Stat.  1807,  §§  3106,3154,  3155),  the  common 
council  of  a  city  has  the  power  to  enact  ordi- 
nances for  the  protection  of  life,  health,  and 
property.  These  are  among  the  purposes 
and  objects  of  the  creation  of  such  corpora- 
tions. It  is  true  that  the  power  to  declare 
what  shall  constitute  a  nuisance  is  not 
granted  in  express  words,  but  the  exercise 
of  such  power  is  essential  to  the  powers 
granted  in  express  words,  and  also  essential 
to  the  objects  and  purposes  of  the  creation 
of  such  municipal,  corporations.  li  is  evi- 
dent, therefore,  that  the  citiee  incorporated 
under  said  act  have  the  power  to  declare  by 
ordinance  what  shall  constitute  a  nuisance, 
and  prevent,  abate,  and  remove  the  same,  and 
onact^ordinances  for  the  preservation  of  the 
public  health,  and  to  carry  out  and  enforce 
all  sanitary  regulations.  Baumgartner  v. 
Ha^ty,  100  Ind.  579,  50  Am.  Rep.  830.  A 
city  is  not,  however,  authorized  to  declare 
that  to  be  a  nuisance  which  is  not  so  in 
fact.  Evan^ville  v.  Miller,  146  Ind.  613,  38 
L.  R.  A.  161,  45  N.  E.  1054.  It  is  settled 
in  this  state  that  municipal  corporations 
having  such  powers  may  pass  ordinances  re- 
quiring owners  of  dogs  to  securely  muzzle 
the  same,  or  keep  them  upon  their  own  prem- 
ises, and  directing  the  marshal  to  kill  all 
dogs  found  running  at  large  in  violation  of 
such  ordinance,  and  that,  if  such  officer  kills 
a  dog  running  at  large  in  violation  of  such 
ordinance,  no  action  can  be  sustained  against 
him  for  such  act.  ffaller  v.  Sheridan.  27 
Ind.  494.  See  also  2  Tiedeman,  State  &  Fed- 
eral Control  of  Persons  &  Property,  839- 
847;  Ingham,  Animals,  141,  142;  18  Am.  & 
Eng.  Enc.  I  aw,  p.  755;  Lowell  v.  Oafhright, 
97  Ind.  313;  Blair  v.  Forehand,  100  Mass. 
136,  97  Am.  Dec.  82,  1  Am.  Rep.  94;  Tower 
V.  Tower,  18  Pick.  262;  State  ex  rel.  Curtift 
V.  Topeka,  36  Kan.  76,  59  Am.  Rep.  529,  12 
Pac.  310;  Morey  v.  Brown.  42  N.  H.  373; 
Cranston  v.  Augusta.  61  Ga.  572:  Hagers- 
iown  V.  Witmer^  86  Md.  293,  39  L.  R.  A.  649, 
37  Atl.  965:  Nehr  v.  State,  35  Neb.  638,  17 
L.  R.  A.  771,  53  N.  W.  589;  Hubbard  v. 
Preston.  90  Mich.  221,  15  L.  R.  A.  249,  and 
note,  51  N.  W.  209;  Jenkins  v.  Ballantyne, 
8  Utah,  245,  16  L.  R.  A.  689,  30  Pac.  760; 
Lea^h  V.  Elwood.  3  111.  Api>.  453;  Julienne 
y.  Jackson,  69  Miss.  34,  10  So.  43. 

It  is  next  insisted  that  said  ordinance  is 
Invalid  becauie  it  attempts  to  delegate  leg- 
islative powers  to  an  executive  or  adminis- 
trative officer. 

In  Re  Kollock,  165  U.  S.  526,  41  L.  ed. 
813,  17  Sup.  Ct.  Rep.  444,  it  was  held  that 
the  provisions  of  the  act  of  Cona^ress  of  Au- 
gust 2,  1886,  defining  butter,  and  imposing  a 
tax  upon  the  manufacture,  etc.,  of  oleomar- 
garine (24  Stat,  at  L.  209,  chap.  840),  that 
the  marks,  brands,  and  stamps  required  by 
the  act  to  be  placed  on  packages  of  oleomar- 
garine, and  the  omission  of  which  is  made 
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by  the  act  a  criminal  offense,  shall  be  desig- 
nated by  the  commissioner  of  internal  reve- 
nue, involve  no  unconstitutional  delegation 
of  power  to  determine  what  shall  be  crimi- 
nal, since  the  criminal  offense  is  fully  and 
completely  defined  by  the  act,  and  the  desig- 
nation of  the  marks,  brands,  and  stamps  is 
merely  the  discharge  of  administrative  func- 
tions needful  to  the  operation  of  the  ma- 
chineiy  of  the  law. 

In  United  States  v.  Ormsbee,  74  Fed.  207, 
it  was  held  that  the  act  of  Congress  of  Au- 
gust 8,  1894,  granting  to  the  Secretary  of 
the  Navy  authority  to  prescribe  such  rules 
and  regulations  for  the  use,  administration, 
and  navigation  of  canals,  etc.,  owned  and 
operated  by  the  United  States,  as  in  his 
judgment  public  necessity  may  require,  was 
not  invalid  as  a  delegation  of  legislative 
power,  and  the  rules  made  pursuant  thereto 
have  the  force  of  law,  so  that  persons  violat- 
ing the  same,  by  drawing  off  water  from  a 
canal,  are  subject  to  criminal  punishment 
under  the  provisions  of  said  act.  It  was 
said  by  the  court  in  said  case  (page  209)  : 
*'The  legislature  cannot  delegate  its  power 
to  make  the  law,  but  it  can  make  a  law  to 
delegate  a  power  to  determine  some  fact  or 
state  of  things  upon  which  the  law  makes,  or 
intends  to  malcei,  its  own  action  depend." 

In  People  ex  rel.  Akin  v.  Kipley,  171  111. 
44,  41  L.  R.  A.  775,  49  N.  E.  229,  it  was  held 
that  an  act  known  as  the  "Civil  Service 
Act,"  which  empowered  the  civil  service 
commissioners  to  promulgate  rules,  and  pro- 
vide that  any  person  who  should  violate  any 
of  said  rules  should  be  punished  by  fine  or 
by  imprisonment  in  the  county  jail,  did  not 
delegate  legislative  powers  to  said  commis- 
sioners by  authorizing  them  to  make  such 
rules.  The  same  doctrine  was  declared  by 
this  court  in  Blue  v.  Beach.  155  Ind.  121, 
50  L.  R.  A.  64,  56  N.  E.  89,  92-94. 

It  was  insisted  in  Marshall  Field  &  Co.  v. 
Clark,  143  U.  S.  649,  36  L.  ed.  294,  12  Sup. 
Ot.  Rep.  495,  that  §  3  of  the  tariff  act  of 
1890,  known  as  the  reciprocity  section  of  the 
McKinley  tariff  act,  was  unconstitutional, 
for  the  reason  that  it  delegated  legislative 
powers  to  the  President.  The  part  of  said 
section  against  which  said  objection  wa& 
urged  is  as  follows  (26  Stat,  at  L.  612)  : 

**Sec.  3.  That  with  a  view  to  secure  recip- 
rocal trade  with  the  countries  producing  the 
following  articles,  and  for  this  purpose,  on 
and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-two,  whenever,  and  so 
often  as  the  President  shall  be  satisfied  that 
the  government  of  any  country  producing 
and  exporting  sugars,  molasses,  coffee,  tea, 
and  hiaes,  raw  and  uncured^  or  any  of  such 
articles,  imposes  duties  or  other  exactions 
upon  the  agricultural  or  other  products  of 
the  United  States,  which  in  view  of  the  free 
introduction  of  such  sugar,  molasses,  coffee, 
tea,  and  hides  into  the  United  States  he  may 
deem  to  be  reciprocally  unequal  and  unrea- 
sonable, he  shall  have  the  power  and  it  shall 
be  his  duty  to  suspend,  by  proclamation  to 
that  effect,  the  provisions  of  this  act  relating 
to  the  free  introduction  of  such  sugar,  mo- 
lasses, coffee,  tea,  and  hides,  the  production 
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of  such  country^  for  such  time  as  he  shall 
deem  just^  and  in  such  caae  and  during  such 
.suspension  duties  shall  be  levied,  collected, 
and  paid  upon  sugar,  molasses,  coffee,  tea, 
and  hides,  the  product  of  or  exported  from 
such  designated  country  as  follows,  name- 
ly." 

The  court  in  that  case,  after  quoting  at 
length  from  the  authorities  sustaining  such 
legislation,  and  citing  a  number  of  acts  of 
Congress  conferring  like  powers  upon  the 
President,  said:  "That  Congress  cannot  dele- 
gate legislative  power  to  the  President  is  a 
principle  universally  recognized  as  vital  to 
tho  integrity  and  maintenance  of  the  system 
of  the  government  ordained  by  the  Constitu- 
tion. The  act  of  October  1,  1890,  in  the  par- 
ticular under  consideration,  is  not  incon- 
sistent with  that  principle.  It  does  not,  in 
any  real  sense,  invest  the  President  with  the 
power  of  legislation.  For  the  purpose  of  sc- 
ouring reciprocal  trade  with  countries  pro- 
ducing and  exporting  sugar,  molasses,  coffee, 
tea,  and  hides,  Congress  itself  determined 
that  the  provisions  of  the  act  of  October  1, 
1800,  permitting  the  free  introduction  of 
such  articles,  should  be  suspended  as  to  any 
eountry  producing  and  exporting  them  that 
impo5)ed  exactions  and  duties  on  the  agricul- 
tural and  other  products  of  the  United 
States,  which  the  President  deemed — that  is, 
which  he  found  to  be — ^reciprocally  unequal 
and  unreasonable.  Congress  itself  pre- 
scribed, in  advance,  the  duties  to  be  levied, 
collected,  and  paid  on  sugar,  molasses,  coffee, 
tea,  or  hides  produced  by,  or  exported  from, 
such  designated  country  while  the  suspen- 
sion lasted.  Nothing  involving  the  expedi- 
ency or  the  just  operation  of  such  legisla- 
tion was  left  to  the  determination  of  the 
President.  The  words  Tie  may  deem,'  in  the 
third  section,  of  course  implied  that  the 
President  would  examine  the  commercial 
regulations  of  other  countries  producing 
and  exporting  sugar,  molasses,  coffee,  tea, 
and  hides,  and  form  a  judgment  as  to  wheth- 
er they  were  reciprocally  equal  ajid  reasona- 
ble, or  the  contrary,  in  their  effect  upon 
American  products.  But  when  he  ascer- 
tained the  fact  that-  duties  and  exactions, 
reciprocally  unequal  and  unreasonable,  were 
imposed  upon  the  agricultural  or  other  pro- 
ducts of  the  United  States  by  a  country  pro- 
ducing and  exporting  sugar,  molasses,  coffee, 
tea,  or  hides,  it  became  his  duty  to  issue  a 
proclamation  declaring  the  suspension,  as  to 
that  country,  which  Congress  had  deter- 
mined should  occur.  He  had  no  discretion 
in  the  premises,  except  in  respect  to  the  du- 
ration of  the  suspension  so  ordered.  But 
that  related  only  to  the  enforcement  of  the 
policy  established  by  Congress.  As  the  sus- 
pension was  absolutely  required  when  the 
President  ascertained  the  existence  of  a  par- 
ticular fact,  it  cannot  be  said  that  in  ascer- 
taining that  fact,  and  in  issuing  his  procla- 
mation, in  obedience  to  the  legislative  will, 
he  exercised  the  function  of  making  laws. 
I/Cgislative  power  was  exercised  when  Con- 
gress declared  that  the  suspension  should 
take  effect  upon  a  named  contingency.  What 
the  President  was  required  to  do  was  sim- ' 
•53  L.  R.  A. 


ply  in  execution  of  the  a<^  of  Congresa.  It 
was  not  the  making  of  law.  He  was  the 
mere  agent  of  the  la\vmaking  department, 
to  ascertain  and  declare  the  event  upon  which 
its  expressed  will  was  to  take  effect.  It  was 
a  part  of  the  law  itself,  as  it  left  the  hands 
of  Congress,  that  the  provisions,  full  and 
complete  in  themselves,  permitting  the  free 
introduction  of  sugars,  molasses,  coffee,  tea, 
and  hides  from  particular  countries,  should 
be  suspended  in  a  given  contingency,  and 
that  in  case  of  such  suspensions  certain  du- 
ties should  be  imposed.  *The  true  distinc- 
tion,' as  Judge  Ranney,  speaking  for  the  su- 
preme court  of  Ohio,  has  well  said,  'is  be- 
tween the  delegation  of  power  to  make  the 
law,  which  necessarily  involves  a  discretion 
as  to  what  it  shall  be,  and  conferring  au- 
thority #or  discretion  as  to  its  execution,  to 
be  exercised  under  and  in  pursuance  of  the 
law.  The  first  cannot  be  done;  to  the  lat- 
ter no  valid  objection  can  be  made.'  Cin- 
oinnaii,  W.  &  Z,  R,  Co.  v.  Clinton  County 
Comrs,  1  Ohio  St.  88.  In  Moera  v.  Reading^ 
21  Pa.  188,  202,  the  language  of  the  court 
was :  'Half  the  statutes  on  our  books  are  in 
the  alternative,  depending  on  the  discretion 
of  some  person  or  persons  to  whom  is  con- 
fided the  duty  of  determining  whether  the 
proper  occasion  exists  for  executing  them. 
But  it  cannot  be  said  that  the  exercise  of 
such  discretion  is  the  making  of  the  law.' 
So,  in  Lock&8  Appeal,  72  Pa.  491,  498,  13 
Am.  Rep.  716:  'To  aesert  that  a  law  is  less 
than  a  law,  because  it  is  made  to  depend  on 
a  future  event  or  act,  is  to  rob  the  legisla- 
ture of  the  power  to  act  wisely  for  the  pub- 
lic welfare  whenever  a  law  is  passed  relat- 
ing to  a  state  of  affairs  not  yet  developed, 
or  to  things  future  and  impossible  to  fully 
know.*  The  proper  distinction,  the  court 
said,  was  this:  'The  l^slature  cannot  dele- 
gate its  power  to  make  a  law,  but  it  can  make 
a  law  to  delegate  a  power  to  determine  some 
fact  or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action 
depend.  To  deny  this  would  be  to  stop  the 
wheels  of  government.  There  are  many 
things  upon  which  wise  and  useful  legisla- 
tion must  depend  which  cannot  be  known  to 
the  lawmaking  power,  and  must  therefore 
be  a  subject  of  inauiry  and  determination 
outside  of  the  halls  of  the  legislature.' " 
What  is  said  by  the  court  in  Marshall  Field 
rf  Co.  V.  Clark,  143  U.  S.  649,  36  L-  ed.  294, 
12  Sup.  Ct.  Rep.  495,  is  applicable  to  the  ob- 
jections urged  to  said  ordinance,  and  fully 
answers  all  the  objections  urged  against  the 
same  by  appellee,  and  is  decisive  of  the  caae 
at  bar. 

Under  the  provisions  of  said  ordinance,  it 
was  the  duty  of  the  mayor  to  ascertain 
whether  or  not  there  was  danger  of  the  ex- 
istence or  spread  of  hydrophobia  in  or  near 
said  city,  and,  if  he  found  there  was  such 
danger,  it  was  his  imperative  duty  to  issue 
the  proclamation  provided  for,  stating  the 
time  during  which  said  ordinance  would  be 
enforceable,  not  less  than  thirty  nor  more 
than  ninety  days.  When  such  proclamation 
was  issued,  it  was  in  obedience  to  tiie  com- 
mand   of    the   ordinance.    In   ob^ing   the 
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command  of  said  ordinance  the  mayor  did 
not  exercise  legislative  power.  He  only  de- 
clared the  period  during  which  the  same 
should  be  enforced,  as  provided  by  the  law- 
making power  of  the  city,  and  in  so  doing  he 
was  the  agent  of  that  body.  Said  ordinance 
was  enforceable  after  said  proclamation,  for 
the  term  fixed,  within  the  limits  named,  ac- 
•cording  to  ita  own  provisions.  State  ex  rel. 
<^olumbu8  V.  Hauaer,  63  Ind.  166,  and  Ev- 
-ansiillc,  I,  d  C.  8,  L,  R.  Co.  v.  Evansville, 
15  Ind.  305,  cited  by  appellee,  are  not,  there- 
fore, in  conflict  with  what  we  decide  in  this 
•case. 

The  allegations  of  said  paragraph  of  an- 
swer were  also  sufficient  to  justify  the  kill- 
ing of  said  dog,  under  Burns's  Bev.  Stat. 
1894,  §  2357  (Acts  1891,  §  2,  p.  453),  the 
substance  of  which  was  re-enacted  in  1897 
(Acts  189Y,  p.  178,  Bums's  Supp.  Be  v. 
Stat.  1S97,  §§  2864a-2864o). 

It  follows  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second  paragraph  of 
appellants'  answer. 

Judgment  reversed,  with  instructions  to 
•overrule  the  demurrer  to  the  second  para- 
graph of  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion* 

Behearing  denied. 


Walter  H.  BANSDEL  et  ah,  Appta., 

V, 

David  MOOBE  et  erf. 
(153  Ind.  393.) 

1.  A  letter  written  by  one  'vrbo  lias 
taken  the  title  to  real  estate  nnder  a 
parol  promise  to  carry  ont  the  trn«t« 

which  the  owner  desired  to  establish  In  regard 
to  it,  to  ODe  of  the  beneficiaries,  which  by 
means  of  reference  to  other  papers  sets  out 
the  terms  of  the  trust,  the  beneficiaries,  and 
the  property  subject  to  It,  Is  sufficient  to  au- 
thorize the  court  to  carry  out  the  trust 
ag:alnst  the  trustee's  heirs.  In  case  he  dies 
without  executing  it. 

^.  An  antennpttal  agreement  that  at 
the  death  of  the  Intended  'vrtfe  certain 
of  her  properlj^  shall  iro  to  her  brothers 
is  a  sufficient  consideration  for  a  promise  by 
the  husband,  when  his  wife  Is  on  her  death- 
ber,  to  hold  the  property  In  trust  for  them, 
so  that  they  may  enforce  the  trust,  although 
they  are  mere  volunteers. 

-3.  .The  veatlngr  of  the  title  to  real 
property  of  a  married  woman  In  her  hus- 
band at  her  death,  because  of  his  refusal  to 
procure  someone  to  draw  her  will,  by  which 
t\\yi  wished  to  devise  the  land  to  third  per- 
sons. Is  sufficient  consideration  for  hi«(  prom- 
ise to  hold  It  In  trust  for  them,  so  t2:at  they 
may  enforce  the  promise. 

■A,  The  consideration  *for  an  express 
trust  need  not  be  set  forth  In  the  writings, 
but  may  be  proved  by  parol. 

tS.  AVhen  one  person  agrrees  with  an- 
other, on  a  sufficient  consideration,  to  do  a 


third  person  may  enforce  the  agreement  if  it 
is  not  rescinded  before  acceptance. 
8.  Banlty  will  establish  and  e^orce 
the  trust  where  an  heir  prevents  the  exe- 
cution of  a  will  by  a  promise  to  convey  the 
property  to  a  third  person  according  to  the 
intention  of  the  ancestor. 

(May  9,  1809.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Clinton  County 
in  favor  of  defendants  in  a  suit  to  establish 
an  alleged  trust  in  certain  real  estate.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  M.  £•  Clodf  elter  and  Ralston 
&  Keefe,  for  appellants: 

When  title  to  property,  real  or  personal, 
has  been  obtained  under  any  circumstances, 
or  set  of  circumstances,  which  renders  it  un- 
conscientious for  the  holder  of  the  legal  ti- 
tle to  retain  and  hold  the  beneficial  interest, 
equity  impresses  a  constructive  trust  on  the 
property  so  acquired,  in  favor  of  anyone  who 
is  truly  entitled  to  the  beneficial  interest. 

Towles  v.  Burton,  Rich.  £q.  Cas.  146,  24 
Am.  Dec.  409;  TJwmson  v.  White  (Pa.)  1 
Am.  Dec.  252,  and  notes;  O'Hara  v.  Dudley, 
95  N.  Y.  403,  47  Am.  Rep.  63 ;  Doted  v.  Tuck- 
er, 41  Conn.  197. 

It  is  not  even  necessary,  to  bring  a  case 
within  this  rule,  that  the  transaction  should 
be  tainted  with  fraud,  or  that  a  fraudulent 
act  should  be  shown  to  have  been  committed 
by  the  person  who  thus  obtained  the  legal 
title;  but  it  is  sufficient  to  bring  the  case 
within  the  rule,  if  the  transaction  would  re- 
sult in  a  fraud  upon  the  grantor. 

Talhott  v.  Barber,  11  Ind.  App.  8,  38  N. 
E.  487 ;  Wood  v.  Rabe,  96  N.  Y.  425,  48  Am. 
Rep.  640;  Ballard,  Real  Prop.  §  733. 

The  statute  of  frauds  and  trusts  cannot  be 
used  to  consummate  a  fraud. 

Qruhn  v.  Richardson,  128  111.  178,  21  N. 
E.  18. 

If  Willis  E.  Moore,  occupying,  as  he  did, 
the  close  relationship  of  confidence,  of  hus- 
band of  Elizabeth  A.  Moore,  had  on  the 
deathbed  of  his  wife  induced  her  to  execute 
a  deed  of  conveyance  to  him  for  the  real  es- 
tate in  controversy,  under  a  promise  thset 
he  would  reconvey  to  the  brothers  after  her 
death,  there  can  be  no  question  that  the  real 
estate  by  implication  of  law  would  be  im- 
pressed with  a  trust  in  favor  of  the  brothers, 
and  they  would  be  the  owners  of  the  bene- 
ficial interest. 

Allen  v.  Jackson,  122  111.  567,  13  N.  E. 
840;  Roby  v.  Colehour,  135  111.  300,  25  N. 
E.  777;  Myers  v.  Jackson,  135  Ind.  136,  34 
N.  E.  810;  Goldsmith  v.  Goldsmith,  145  N. 
Y.  313,  39  N.  K  1067;  4  Ballard,  Real  Prop. 
§  733. 

Even  where  there  is  no  active  fraud,  if  a 
fraud  would  result,  this  is  sufficient  to  take 
the  case  out  of  the  statute  of  frauds,  and 
admit  parol  proof  of  the  transaction. 

Talbott  V.  Barber,  11  Ind.  App.  8,  38  N, 
E.  487;  CataUmi  v.  Catalani,  124  Ind.  58, 


.  thing  for  the  benefit  of  a  third  person,  such 

-As  to  sutnciency  of  letter  to  creal^    24  N    E.  375;  Towles  "^-^  Burton,  Rich.  Eq. 
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•expross  trust,  see  Hamer  v.  Sidway  (N.  T.)  12  I  Cas.  146,  24  Am.  Dec.  409. 

I..  R.  A.  463.  The  arrangement,  for  the  brothers  to  bava 
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the  land  in  controversy  dates  back  prior  to 
the  marriage.  This  arrangement  was  acqui- 
esced fti  by  the  husband  during  the  life  of 
the  wife,  and  a  sacred  promise  made  by  him 
to  her,  on  her  deathbed,  that  he,  the  hus- 
band, would  receive  the  title  to  the  land  in 
trust  for  the  use  of  the  brothers.  Under 
this  state  of  facts,  even  considered  apart 
from  the  written  instrument  and  letters, 
the  husband,  Willis  E.  Moore,  by  construc- 
tion of  law,  on  the  death  of  his  wife  became 
the  trustee  of  the  land  in  controversy  for 
the.  use  and  benefit  of  the  three  brothers. 

Larmon  v.  Knight,  140  111.  232,  29  N.  E. 
1116,  30  N.  K.  318;  Allen  v.  Jackson,  122 
111.  567,  13  N.  E.  840;  Gruhn  v.  Richardson, 
128  111.  178,  21  N.  E.  20;  Williams  v.  Vree- 
land,  29  N.  J.  Eq.  417 ;  Goldsmith  v.  Oold- 
smith,  145  N.  Y.  313,  39  N.  E.  1067;  Cata- 
lani  v.  Catalani,  124  Ind.  54,  24  N.  E.  375; 
Myers  T.  Jackson,  135  Ind.  136,  34  N.  E. 
810. 

The  consideration  was  ample,  and  the 
agreement  cannot  be  questioned  upon  ^hat 
ground. 

Wolford  V.  Powers,  85  Ind.  294;  Colt  v. 
McConnell,  116  Ind.  249,  19  N.  E.  106;  Pw 
terhaugh  v.  Puterhaugh,  131  Ind.  293,  15  L. 
R.  A.  341,  30  N.  E.  519;  Thomas  v.  Merry, 
113  Ind.  83,  15  N.  E.  244;  Earner  v.  Sidxcay, 
124  N.  Y.  538,  12  L.  R.  A.  463,  27  N.  E.  256. 

Willis  E.  Moore  in  his  lifetime  put  a  con- 
struction upon  this  contract,  which  con- 
struction neither  he  in  life,  nor  his  heirs 
after  his  death,  can  now  dispute. 

Reissner  v.  Oxley,  80  Ind.  584;  Creamer 
V.  Sirp,  91  Ind.  366;  Bement  v.  Claybrook, 
5  Ind.  App.  197,  31  N.  E.  556. 

It  would  be  a  gross  fraud  to  permit  the 
heirs  of  Willis  E.  Moore  now,  or  Willis  E. 
Moore  in  life,  to  repudiate  his  obligation  in 
reference  to  the  trust  created. 

Goldsmith  v.  Goldsmith,  145  N.  Y.  313,  39 
N.  E.  1067;  Myers  v.  Jackson,  135  Ind.  136, 
34  N.  E.  810;  Larmon  v.  Knight,  140  111. 
232,  29  N.  E.  1116,  30  N.  E.  318;  Allen  v. 
Jackson,  122  111.  567,  13  N.  E.  840;  Cruhn 
V.  Richardson,  128  111.  178,  21  N.  E.  20. 

The  written  agreement  prepared  by  W^illis 
E.  Moore,  having  by  its  own  provisions  re- 
quired him  to  manage,  sell  the  farm,  and 
make  the  division  of  the  proceeds,  made  him 
the  trustee  of  the  money  derived  from  mort- 
gaging the  land;  and  after  sale  of  the  land 
and  receipt  of  proceeds,  even  in  the  absence 
of  the  written  agreement,  had  the  same  kind 
of  an  agreement  been  made  by  parol,  the 
statute  of  frauds  would  not  prevent  plaintiff 
from  collecting  the  money  from  the  admin- 
istrator. 

.  27  Am.  &  Eng.  Enc.  Law,  p.  26;  Thomas 
v.  Merry,  113  Ind.  83,  15  N.  E.  244. 

In  case  it  should  be  argued  that  the  writ- 
ten agreement  is  not  properly  signed  by  all 
the  parties,  it  may  be  said  that  where  a 
contract  is  signed  by  only  one  of  the  con- 
tractin&r  parties,  and  is  accepted  by  the  oth- 
er, and  acts  are  done  by  him  under  it,  the 
latter  is  bound. 

27  Am.  &  Eng.  Enc.  Law,  p.  52;  Midland 
R.  Co,  V.  Fisher,  125  Ind.  25,  8  L.  R.  A.  604, 
24  N.  E.  756;  Street  v.  Chapman,  29  Ind. 
63  L.  R.  A. 


142;  Indianapolis  Natural  Gas  Co,  ▼.  Kih- 
hey,  135  Ind.  357,  35  N.  E.  392;  Fairbanks 
V.  Meyers,  98  Ind.  92;  Uarlan  v.  Logans- 
port  Natural  Gas  Co.  133  Ind^  323,  32  N.  E» 
930. 

Willis  E.  Moore  made  himself  trustee  of 
the  land  by  his  agreement  with  his  wife  on 
her  deathbed,  by  an  imperfectly  declared 
trust. 

Rankin  v.  Barcroft,  114  111.  441,  3  N.  E. 
97;  Fast  v.  McPherson,  98  III.  497. 

Preventing  Mrs.  Elizabeth  A.  Moore  from 
making  a  will  would  raise  a  constructive 
trust  in  Willis  E.  Moore. 

Underbill.  Trusts,  p.  88;  Roby  v.  Cole- 
hour,  135  111.  300,  25  N.  E.  778;  Gruhn  v. 
Richardson,  128  111.  178,  21  N.  E.  20;  Allen 
V.  Jackson,  122  111.  567,  13  N.  E.  840;  Mycrs^ 
y,  Jackson,  135  Ind.  136,  34  N.  E.  810. 

Mr,  Ira  M.  Sharp  for  appellees. 

Monks,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  wax  brought  by  appellants 
against  appellees  to  enforce  a  trust  in  real 
estate.  Appellees'  demurrer  for  want  of 
facts  was  sustained  to  the  fourth  and  fifth 
paragraphs  of  the  complaint,  the  other  par- 
agraphs having  been  withdrawn;  and,  ap- 
pellants refusing  to  plead  further,  judg- 
ment was  rendered  against  them.  The  ac- 
tion of  the  court  in  sustaining  said  demur- 
rer is  called  in  question  by  the  assignment 
of  errors.  It  is  alleged  in  the  fourth  para- 
graph: That  "Elizabeth  A.  Rodgers,  the 
sister  of  appellants,  was  the  ow^ner  of  real 
estate  in  Clinton  county,  Indiana  [describ- 
ing it],  of  the  value  of  more  than  $6,000> 
Tliat  she  also  owned  a  large  amount  of  real 
estate  and  personal  property  in  Boone  coun- 
ty, Indiana,  of  the  value  of  more  tlian  $10.- 
000.  That  appellants,  brothers  of  said  Eliz- 
abeth A.  Rodgers,  were  and  are  of  very  mod- 
erate circumstances,  and  that  appellant 
Thomais  B.  Ransdel  was  and  is  very  poor 
financially,  and  a  cripple,  having  lost  both 
an  arm  and  a  leg  before  the  marriage  of  said 
Elizabeth  Rodgers  to  said  Willis  E.  Moore. 
That  in  1876  said  Elizabeth  A.  Rodgers  be- 
came engaged  to  marry  one  Willis  E.  Moore,, 
who  was  possessed  of  an  estate  of  very  lim- 
ited value,  to  w^it,  of  the  value  of  not  exceed- 
ing $500;  that  the  said  Elizabeth  A.  Rod- 
gers was  a  widow  without  children  or  their 
descendants  living,  and  both  her  father  and 
mother  were  dead,  and  she  greatly  desired 
that  a  large  portion  of  her  property  should,, 
at  her  death,  vest  in  appellants,  her  broth- 
ers, and  especially  that  they  should  become 
the  owners  in  fee  simple  of  her  real  estate 
in  Clinton  coimty,  Indiana,  which  fact  she- 
made  known  to  said  Willis  E.  Moore  before 
their  marriage,  and  it  was  agreed  between 
them  that  said  Elizabeth  A.  should,  either 
by  will  or  deed,  vest  the  title  to  said  Clin- 
ton county  real  estate  in  her  said  brothers. 
That  after  said  agreement  said  Elizabeth  A. 
and  the  said  Willis  E.  Moore  were,  in  the 
year  1878,  lawfully  married.  That  no  chil- 
dren were  bom  of  such  marriage,  but  that 
said  Willis  E.  Moore  had  three  children  by 
a  previous  marriage,  to  wit,  these  appellees. 
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That  in  1894  said  Elizabeth  became  sick, 
and  recognized  the  fact  that  she  could  not 
recover  from  said  sickness,  and,  knowing 
and  believing  that  she  would  certainly  die, 
requested  her  husband  Willis  E.  Moore,  to 
procure  an  attorney  or  other  competent  per- 
son to  make  and  prepare  a  deed  or  will  for 
her  signature  and  execution,  to  carry  out  her 
purpose  and  wish  to  vest  the  title  to  said 
real  estate  in  appellants.  That  she  was  of 
sound  mind  and  memory,  but  physically  un- 
able to  leave  the  house.  That  her  husband 
promised  her  he  would  do  so,  but  failed  and 
neglected  to  secure  a  person  to  draft  such 
deed  or  will  as  requested  by  her.  That  she 
constantly  grew  worse,  and  shortly  after- 
wards, in  1894,  knowing  and  believing  that 
she  would  certainly  die;  she  called  her  hus- 
band, Willis  £.  Moore,  to  her  bedside,  and 
as  a  last  request  asked  him  that  some  per- 
son competent  to  draft  a  deed  or  will  be 
sent  for,  in  order  that  she  might  carry  out 
her  desire  of  vesting  the  title  to  said  real  es- 
tate in  appellants,  but  that  said  Willis  E. 
Moore  again  postponed  her,  telling  her  that 
she  was  then  unable  to  make  a  will,  but  to 
rely  on  him,  and  that  he  would  see  that  her 
brothers,  the  appellants,  should  have  said 
real  estate,  in  case  she  should  die  without 
having  made  a  will  or  conveyed  the  same  to 
them.  That  he  would,  in  that  event,  receive 
the  title  to  said  real  estate  in  trust  for  them, 
and  see  that  the  title  thereto  was  properly 
vested  in  them.  That  at  the  time  of  making 
said  several  requests  the  said  Elizabeth  A. 
Moore  was  of  sound  mind,  able  and  compe- 
tent to  make  and  execute  a  deed  or  will, — 
a  fact  well  known  to  said  Willis  E.  Moore; 
but  said  Elizabeth  A.  Moore,  having  full 
faith  and  unbounded  confidence  in  her  said 
husband,  acquiesced  in  said  statement  of  her 
husband,  and  relied  upon  him,  in  case  of 
hffr  death,  to  receive  and  hold  said  real  es- 
tate in  trust  for  the  use  and  benefit  of  ap- 
pellants, and  that  they  should  become  the 
owners  thereof  in  fee  simple.  That  said 
Elizabeth  A.  constantly  grew  worse,  and  a 
short  time  thereafter  died,  without  making 
a  will  or  deed,  and  without  in  any  way  con- 
veying said  real  estate  to  appellants,  except 
as  hereinbefore  set  forth.  That  soon  after 
her  death  the  said  Willis  E.  Moore,  with  the 
intention  of  carrying  out  the  wishes  of  his 
deceased  wife,  and  for  the  purpose  of  mani- 
festing the  trust  imposed  upon  him  by  her, 
called  the  three  brothers  together  for  the 
purpose  of  vesting  the  title  to  said  real  es- 
tate in  them,  by  executing  to  them  a  deed 
or  deeds  of  conveyance.  That  appellant 
Walter  H.  Ransdel  at  that  time  resided  in 
the  state  of  Missouri,  and  the  other  brothers 
resided  in  different  parts  of  the  state  of  In- 
diana. That  in  response  to  said  request 
said  appellants  went  from  their  several 
homes  to  Thorntown,  Indiana,  and  met  the 
said  Willis  E.  Moore,  who  thereupon  pro- 
posed, in  accordance  with  said  trust,  to  exe- 
cute a  deed  or  deeds  to  appellants,  convey- 
ing said  real  estate  to  them,  but  the  said 
Walter  H.  Ransdel,  being  a  resident  of  Mis- 
souri, expressed  a  desire  that  said  Willis  E. 
Moore,  instead  of  executing  a  deed  for  said 
«>3  L>  xv.  A. 


real  estate  to  appellants,  should  take  the 
charge  and  management  thereof,  and  con- 
tinue to  hold  the  same  in  trust  for  them, 
and  as  early  as  possible  find  a  purchaser  for 
and  sell  the  same,  and  divide  the  proceeds 
among  appellants.  That  appellants  con- 
sented to  said  arrangement,  and  said  Willis 
E.  Moore,  in  order  to  evidence  said  trust  and 
arrangement,  prepared  and  delivered  to  ap- 
pellants a  written  memorandum  in  the  words 
and  figures  following,  to  wit:  'Know  all 
men  by  these  presents,  that  we,  the  under- 
signed names,  being  brothers  of  Elizabeth  A. 
Moore,  deceased,  are  willing,  when  the  farm 
is  sold,  and  all  the  money  furnished  each  of 
them  by  Willis  E.  Moore,  her  surviving  hus- 
band, and  all  other  expenses  are  taken  from 
the  proceeds  of  the  sale  of  the  land,  that 
the  remainder  be  equally  divided  among  the 
brothers,  while  Walter  H.  Ransdel  agrees 
that  Thomas  and  William  shall  each  have 
$100  of  his  interest  when  paid.  The  sale 
and  division,  together  with  the  management 
of  the  land,  to  be  done  by  said  Willis  E. 
Moore.  This  11th  day  of  April,  1894.  Wal- 
ter H.  Ransdel.  Thomas  B.  Ransdel.  Wil- 
liam M.  RaJisdel.'  That  the  farm  land  re- 
ferred to  in  said  written  memorandum  was 
and  is  the  real  estate  above  described  in 
Clinton  county,  Indiana,  and  the  said  Wal- 
ter H.y  Thomas  B.,  and  William  M.  Ransdel 
mentioned  in  said  written  memorandum 
were  and  are  the  appellants.  That  imme- 
diately after  the  saia  written  memorandum 
of  agreement  had  been  so  prepared,  exe- 
cuted, and  delivered  to  the  appellants,  the 
said  Willis  E.  Moore  took  possession  of  said 
real  estate  for  the  use  and  benefit  of  appel- 
lants, and  proceeded  to  execute  said  trust, 
by  trying  to  sell  said  real  estate  for  the  use 
of  appellants.  That  soon  after  he  took  pos- 
session of  said  real  estate  as  such  trustee,, 
not  being  able  to  find  a  purchaser  therefor, 
he  applied  to  the  Union  Trust  Company  of 
Indianapolis,  Indiana,  for  a  loan  of  «$l,50O 
on  a  portion  of  said  real  estate,  for  use  and 
benefit  of  appellants,  which  sum  he  received 
in  cash  from  said  trust  company  about  Feb- 
ruary 7,  1895,  executing  in  his  own  name  a 
mortgage  to  said  trust  company  on  said  real 
estate.  That  on  or  about  April  16,  1896,  he 
applied  to  one  Mary  Douglass  for  a  loan  of 
$500,  which  sum  he  also  received  in*  cash  for 
the  use  and  benefit  of  appellants,-  and  exe* 
cuted  to  her  a  mortgage  on  a  portion  of  said 
real  estate  to  secure  the  same.  Soon  after 
he  so  received  the  money,  he,  as  such  trustee, 
made  a  partial  distribution  thereof  among 
appellants.  The  exact  amount  paid  to  each 
appellant  they  are  now  unable  to  state.  That 
after  the  death  of  Elizabeth  A.  Moore  the 
said  Willis  E.  Moore  at  all  times  admitted 
said  trust.  That  soon  after  receiving  the 
money  from  said  trust  company  as  afore- 
said, he  sent  to  appellant  Walter  H.  Rans- 
del a  check  for  $300  thereof,  and  at  the  same 
time  wrote  a  letter  to  him,  in  which  he  ad- 
mitted said  trust,  which  letter  is  in  the 
words  and  figures  following,  to  wit:  *Thorn- 
town,  Ind.,  March  4th,  1895.  Mr.  W.  H. 
Ransdel,  North  Fork,  Mo. — Dear  Brother: 
I  received  your  letter  of  the  Ist,  and  was 
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glad  that  you  and  yours  were  well,  as  usual ; 
and  we  have  a  man  here  now  soliciting  aid 
for  the  Nebraska  sufferers,  and  it  seems  a 
deplorable  affair,  but  we  hope  for  better 
things  in  the  next  crop.  Enclosed  please 
find  check  for  $300.  I  failed  to  make  a 
sale  of  the  land  on  account  of  the  condition 
of  things,  so  I  got  some  abstracters  to  look 
the  matter  up  completely,  and  have  got  the 
title  in  shape  that  an  Eastern  company 
made  a  loan  on  it  for  $1,500,  and  the  agree- 
ment reads,  after  dividing  the  proceeds 
equally  between  you  three  brothers,  you  give 
Thomas  and  William  each  $100  of  your  third 
and  on  this  amount  they  each  get  $600  and 
you  $300,  and  what  you  and  they  get  in  the 
future  will  be  equally  divided  between  you 
and  them.  I  am  going  to  make  the  farm 
and  my  other  income  pay  the  loan  off  as 
fast  as  possible,  and  if  1  meet  with  a  chance 
to  sell  before  it  is  all  paid  the  purchaser 
will  assume  the  balance  as  part  payment. 
I  have  rented  the  farm  for  one  half  of  every- 
thing raised  on  it,  delivered  at  the  railroad 
station  there^  and  he  fixes  the  fences,  and 
cleans  out  the  bushes  off  the  farm.  William 
has  moved  to  Thomtown,  and  Vill  farm  6 
acres  of  land  I  have  south  of  town  with  1 
acre  where  he  lived.  I  built  Thomas  an  ad- 
dition to  his  house  last  summer  for  a  kitch- 
en, bedroom,  and  pantry,  and  moved  the  one 
they  had  back  for  a  summer  kitchen.  George 
and  Lizzie  are  still  keeping  house  for  me, 
and  we  are  gettln?  along  fairly  well,  and 
will  continue  awhile  yet  at  least.  Write 
soon  and  often.  Yours,  truly,  W.  E.  Moore.* 
On  top  of  the  second  page  of  this  letter  is 
the  following:  'Elizabeth  wanted  to  help 
the  boys  some,  and  it  seems  it  could  not  of 
come  in  a  more  needy  time  than  now,  and 
we  hope  what  you  can  help  them  to  now 
will  be  appreciated.'  That  the  real  estate 
and  farm  land  referred  to  in  said  letter  is 
the  real  estate  in  Clinton  county,  Indiana, 
above  described.  That  the  said  William  re- 
ferred to  in  said  letter  is  the  appellant  Wil- 
liam M.  Ransdel,  and  the' said  Thomas  re- 
ferred to  in  said  letter  is  the  appellant 
Thomas  B.  Ransdel.  That  afterwards,  on 
September  24,  1896,  said  Willis  E.  Moore, 
while  so  holding  said  real  estate  in  trust  for 
appellants,  died  intestate  in  Boone  county, 
Indiana.  That  he  never  at  any  time  denied 
or  renounced  his  trust,  but  at  all  times  ad- 
mitted the  same.  That  appellees  are  the 
only  children  and  heirs  of  said  Willis  £. 
Moore  by  a  former  marriage,  and  they  each 
claim  an  interest  in  said  real  estate,  adverse 
to  the  title  and  interest  of  appellants.  That 
they  have  no  interest  or  title  whatever  to 
said  real  estate  or  in  the  matter  in  con- 
troversv." 

It  is  settled  law  that  under  Bums's  Rev. 
Stat.  1894,  §  3391  (Horner's  Rev.  Stat. 
1897,  §  2969),  concerning  trusts,  that  an  ex- 
press trust  may  be  established  by  any  writ- 
ing or  writings  under  the  hand  of  the  party 
to  be  charged,  or  of  the  party  who  is  by  law 
enabled  to  declare  the  same,  provided  the 
fiduciary  relations  and  the  terms  and  con- 
ditions of  the  trust  are  set  forth  with  suffi- 
cient certainty.  Kintner  v.  Jones,  122  Ind. 
63  L.  R.  A. 


148,  151,  23  N.  E.  701;  Gaylord  v.  Lafayette, 
115  Ind.  423,  428,  17  N  E.  899,  and  cases 
cited;  WHght  v.  Moody,  116  ind.  175,  178, 
179,  18  N.  E.  608;  Kingsbury  v.  Bumside, 
58  III.  310,  11  Am.  Rep.  67;  1  Perry,  Tr. 
4th  ed.  §§  79-83;  2  Pom.  Eq.  Jur.  §S  1006, 
1007 ;  Lewin,  Tr.  1st  Am.  ed.  by  Flint  *5d, 
67,  and  notes;  27  Am.  &  Eng.  Enc.  Law,  pp. 
46,  67,  and  notes;  Browne,  Stat.  Fr.  5th  ed. 
§  97.  Letters,  receipts,  memoranda,  or 
other  writings  signed  by  the  trustee  may  be 
sufiicient  to  establish  a  trust,  but,  if  the 
terms  of  the  trust  are  collected  from  several 
papers,  it  is  not  necessary  that  all  of  them 
should  be  signed,  but  it  is  sufiicient  if  they 
are  so  referred  to  and  connected  with  the 
paper  that  is  signed  that  they  may  be  iden> 
titied  and  read  as  genuine  papers,  and  a  part 
of  the  transaction.  Gaylord  v.  Lafayette, 
115  Ind.  428,  17  N.  E.  899;  1  Perry,  Tr.  4th 
ed.  §  83;  Browne,  Stat.  Fr.  5th  ed.  §§  97, 
105, 350,  355 ;  Lewin,  Tr.  1st  Am.  ed.  by  Flint 
*55,  57,  and  notes;  Denton  v.  Daviea,  18 
Ves.  Jr.  503;  Van  Cott  v.  Prentice,  104  N. 
Y.  45,  10  N.  E.  257 ;  Newkirk  v.  Place,  47  N. 
J.  Eq.  477,  21  Atl.  124;  Bamer  v.  Sidway, 
124  N.  Y.  538,  12  L.  R.  A.  463,  27  N.  E.  256 ; 
McCandless  v.  Warner,  26  W.  Va.  754,  780; 
Tawney  v.  Crotcther,  3  Bro.  Ch.  161,  318; 
Forster  v.  Hale,  3  Ves.  Jr.  696,  5  Ves.  Jr. 
308,  315;  Morton  v.  Tewart,  2  Yoiinge  & 
0.  Ch.  Cas.  67.  In  such  case  oral  evidence 
may  be  admitted  to  show  the  position,  situ- 
ation, and  surroundings  of  the  parties  at 
the  time,  in  order  that  the  writings  may  be 
read  and  construed  in  the  light  of  such  facts, 
and  the  circumstances  of  the  case.  Wills  v. 
Ross,  77  Ind.  1,  12,  13,  40  Am. 
Rep.  279,  and  cases  cited;  Packard 
V.  Putnam,  57  N.  H.  43,  51;  Mead 
V.  Parker,  115  Mass.  413,  20  Am.  Rep.  110; 
Hurley  v.  Brown,  98  Mass.  545,  96  Am.  Dec. 
671 ;  Dorr  v.  Clapp,  160  Mass.  538,  542,  36  N. 
E.  474,  and  cases  cited;  Urann  v.  Coatcs,  109 
Mass.  581,  584;  Oliver  v.  Hunting,  L.  R.  44 
Ch.  Div.  205;  Netckirk  v.  Place,  47  N.  J.  Eq. 
477,  21  Atl.  124;  McCandless  v.  War- 
ner, 26  W.  Va.  780;  Kingsbury  v. 
Burnside,  58  111.  310,  11  Am.  Rep. 
67;  Beach,  Modem  Law  of  Contracts, 
§  581,  and  cases  cited;  1  Greenl.  Ev.  §§  286- 
288, 295a;  2  Wharton, Ev.  §§  940-943 ;  Wood, 
Stat  Fr.  §§  395,  396,  440,  and  notes.  This  is 
upon  the  prinHple  that  the  court  may  be 
placed,  in  regard  to  the  surroundings  and 
circumstances,  as  nearly  as  possible  in  the 
position  of  the  parties  whose  writings  are 
to  be  interpreted.  The  settlor,  under  the  al- 
legations of  the  fourth  paragraph,  was  Eliz- 
abeth A.  Moore,  and  the  trustee  was  her  hus- 
band. Brooke's  Appeal,  109  Pa.  188; 
Browne,  Stat.  Fr.  5th  ed.  §§  97,  98.  She 
did  not  promise  to  create  the  trust;  she  cre- 
ated it.  If  a  writing  or  writings  setting 
forth  the  terms  of  the  trust  had  been  signed 
by  her,  this  would  have  supplied  the  evi- 
dence to  establish  the  trust.  The  trust  was 
therefore  created  by  her  for  the  benefit  of 
appellants,  and,  although  not  in  writing, 
was  not  void,  but  could  not  be  establish^ 
except  by  the  proper  evidence  in  writing. 
Hadden  v.  Johnson,  7  Ind.  394,  397 ;  Mather 
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▼.  Scoles,  35  Ind.  1,  3;  Owens  v.  LevoiSy  46 
Ind.  488,  15  Am.  Rep.  295;  Wills  v.  Ross, 
77  Ind.  6,  7,  40  Am.  Rep.  279;  Browne, 
Stat.  Fr.  oth  ed.  §§  104,  lloa.  By  her 
death  the  legal  title  vested  in  her  husband, 
the  trustee,  and  no  further  act  or  convey- 
ance on  her  part  was  necessary  to  give  effect 
to  the  trust.  It  was  not  executoi-y,  so  far 
as  she  was  concerned.  Ail  that  was  re- 
quired to  vest  the  legal  title  to  the  land  in 
controversy  in  appellants  was  a  deed  by  the 
trustee  conveying  the  same  to  them.  If 
Mrs.  Moore  had  delivered  to  her  husband 
the  value  of  said  trust  in  money,  to  be  paid 
by  him  to  appellants,  as  a  gift  from  her, 
the  legal  title  to  said  money  would  have 
vested  in  appellants  when  the  trustee  deliv- 
ered the  same  to  them.  Nothing  would  be 
required  of  the  court  in  either  case,  in  an 
action  to  enforce  such  trusts,  but  to  give  ef- 
fect to  said  trust,  if  the  same  could  be  es- 
tablished by  the  proper  evidence;  which,  in 
the  case  of  an  express  trust  of  real  estate, 
the  law  requires  to  be  in  writing,  signed  by 
the  proper  person,  and  in  the  case  of  money 
parol  evidence  would  be  sufficient.  Browne, 
Stat.  Fr.  5th  ed.  §  82;  2  Story,  Eq.  Jur.  § 
912;  1  Perry,  Tr.  4th  ed.  §  86.  As  there 
was  no  written  declaration  of  said  trust, 
and  the  terms  thereof,  signed  by  Mrs.  Moore 
prior  to  the  time  the  land  vested  in  her 
husband  by  her  death,  by  which  said  trust 
could  be  established,  the  same  may  be  proved 
by  any  writing  or  writings  which  contain 
the  necessary  facts,  signed  by  her  husband, 
the  trustee.  McCandless  v.  Warner,  26  W. 
Va.  780;  McVay  v.  McVay,  43  N.  J.  Eq.  47, 
50,  61,  10  Atl.  178;  Tanner  v.  Skinner,  11 
Bush,  120;  McClellan  v.  McClellan,  65  Me. 
500,  506;  Moore  v.  Pickett,  62  111.  158;  1 
Perry,  Tr.  4th  ed.  §  82,  pp.  66,  67,  §  83,  p. 
71;  2  Pom.  Eq.  Jur.  §  1007;  Browne,  Stat 
Fr.  5th  ed.  §§  98,  101,  104;  27  Am.  &  Eng. 
Enc.  Law,  pp.  50,  61;  Hill,  Trustees,  4th 
Am.  ed.  90,  100.  The  letter  of  March  4, 
1895,  signed  by  said  Willis  E.  Moore,  to  one 
of  the  appellants,  refers  to  the  written  mem- 
orandum of  April  11,  1894,  signed  by  appel- 
lants, and  so  connects  the  letter  with  said 
memorandum,  the  abstract  of  title,  and  the 
mortgage  executed  by  him  on  said  real  estate 
that  the  t^Ame  must  be  read  as  a  part  of  the 
letter.  Reading  these  writings  together,  in 
the  light  of  the  surroundings  and  circum- 
stances alleged  in  said  paragraph,  the  ob- 
ject and  nature  of  the  trust,  the  persons 
who  are  to  take  as  cestuis  que  trust,  and 
the  proportions  in  which  they  take,  as  well 
as  their  connection  with  the  subject-matter 
of  the  tnifft.  are  set  forth  with  sufficient  cer- 
tainty. When  such  facts  appear  from  the 
writings,  the  trust  will  be  enforced.  1  Per- 
ry, Tn  4th  ed.  §  83;  Tanner  v.  Skinner,  11 
Bush,  120. 

It  is  in»i»ted,  however,  by  appellees  that 
said  writings  do  not  show  a  perfectly  cre- 
ated truftt,  for  the  reason  that,  to  give  ef- 
fect to  the  trust,  the  real  estate  was  to  be 
sold  by  Moore,  and  the  money  divided  among 
appellants;  that  it  was  therefore  executory, 
and  that  the  same  was  without  considera- 
tion, and  appellants  were  mere  Tolunteers, 
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[  and  could  not  enforce  the  trust.  It  is  true 
that  when  there  is  no  sufficient  considei'a- 
tion,  and  the  trust  is  executory,  a  voluntary 
settlor  cannot  be  compelled  to  complete  the 
trust;  but  when  there  is  a  sufficient  consid- 
eration he  .may  be  compelled  to  do  so.  1 
Perry,  Tr.  4th  ed.  §§  95-97 ;  Oaylord  v.  La- 
fayette, 115  Ind.  428,  17  N.  E.  899,  and  cases 
cited.  It  would  seem  that  said  trust  was 
perfectly  declared  under  the  rule  stated  in 
Gaylord  v.  Lafayette,  115  Ind.  429,  17  N.  E. 
899,  and,  if  so,  it  could  be  enforced  by  ap- 
pellants even  if  there  was  no  consideration, 
and  they  were  mere  volunteers.  It  is  not 
necessary,  however,  to  determine  whether  or 
not  the  express  trust  shown  by  said  writings 
was  perfectly  created,  or  was  only  execu- 
tory, for  the  reason  that,  if  it  be  conceded 
that  said  trust  is  executory,  so  far  as  the 
trustee  is  concerned,  it  does  not  follow  that 
the  same  is  not  supported  by  sufficient  con- 
sideration. The  antenuptial  agreement  be- 
tween Elizabeth  A.  Moore  and  Willis  £. 
Moore  was  that  the  real  estate  in  Clinton 
coimty,  described  in  the  complaint,  should 
at  her  death  be  the  property  of  appellants, 
either  by  will  or  deed;  in  other  words,  that 
the  said  husband  should  in  such  case  have 
no  interest  in  said  real  estate  on  the  death 
of  his  wife.  This  agreement,  although  not 
in  writing,  waa  supported  by  a  valuable  con- 
sideration,— ^that  of  marriage.  1  Perry,  Tr. 
4th  ed.  §  110,  and  cases  citcS;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  724,  726,  and  cases 
cited;  State  ex  rel,  Harrison  v.  Osbom,  143 
Ind.  671,  677,  678,  42  N.  E.  921,  and  cases 
cited;  Harmon  v.  White,  151  Ind.  445,  51  NT. 
E.  930.  The  agreement  of  said  Moore,  made 
with  his  wife  on  her  deathbed,  to  hold  said 
land  in  trust  for  appellants  and  convey  the 
same  to  them,  and  his  acts,  after  her  death, 
in  carrying  out  said  agreement,  were  in 
compliance  with,  and  to  accomplish  the  pur- 
pose of,  said  antenuptial  agreement.  Said 
antenuptial  agreement,  although  not  in 
writing,  being  supported  by  a  valuable  con- 
sideration, constituted  a  sufficient  consider- 
ation for  the  promise  of  said  Moore  to  hold 
the  real  estate  in  controversy  in  trust  for 
appellants.  Wills  v.  Rosa,  77  Ind.  1,  ^10, 
and  cases  cited,  40  Am.  Rep.  279;  Brown  v. 
Rawlings,  72  Ind.  505,  510;  Thomas  v.  Mer- 
ry, 113  Ind.  83,  88,  15  N.  E.  244;  Post  v. 
Losey,  111  Ind.  74,  88,  60  Am.  Rep.  677,  12 
N.  E.  121.  Moreover,  the  vesting  of  the  ti- 
tle to  said  real  estate  in  said  Moore  under 
the  facts  alleged  was  alone  sufficient  con- 
sideration to  support  his  agreement  to  hold 
the  same  in  trust  for,  and  convey  the  same 
to,  appellants.  Woodward  v.  Wilcox,  27 
Ind.  207,  214;  Miller  v.  BilUngsly,  41  Ind. 
489;  Switzer  v.  Skiles,  8  111.  529,  44  Am. 
Rep.  723;  [Ellison  v.  Ellison,  6  Ves. 
Jr.  656]  1  White  &  T.  Lead.  Cas.  in  Eq.  4th 
Am.  ed.  432,  433.  It  is  not  required  that 
the  consideration  for  an  express  trust  be 
set  forth  in  the  writings;  the  consideration 
may  be  proven  by  oral  testimony.  Wills  v. 
Ross,  77  Ind.  12,  40  Am.  Rep.  279;  Arms 
v.  Ashley,  4  Pick.  71,  74.  It  is  clear,  there- 
fore, that  the  facts  alleged  show  that  there 
was  a  sufficient  consideration  for  the  trust 
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shown  by  said  writings.  Since  the  decision 
of  Bird  V.  Lanius,  7  Ind.  615,  it  has  been 
the  settled  rule,  under  our  Code,  that  when 
one  person  agrees  with  another,  on  a  suffi- 
cient consideration,  to  do  a  thing  for  the 
benefit  of  a  third  person,  such  third  person 
may  enforce  the  same  if  not  rescinded  before 
acceptance.  Waterman  v.  Morgam,,  114  Ind. 
237,  16  N.  E.  590,  and  cases  cited;  Hender- 
son y.  McDonald,  84  Ind.  149,  and  cases 
cited;  Qwaltney  v.  Wheeler,  26  Ind.  415, 
417.  The  rule  at  law  was  otherwise  based 
upon  the  ground  that  there  was  no  privity 
of  contract  between  parties.  Farlow  v. 
Kemp,  7  Blackf.  544,  546.  It  is  not  neces- 
sary that  any  consideration  move  from  the 
third  party;  it  is  enough  if  there  is  a  suf- 
ficient consideration  between  the  parties 
who  make  the  agreement  for  the  benefit  of 
the  third  party.  Qwaltney  v.  Wheeler,  26 
Ind.  415,  All ',Miller  v.  Billingsly,  41  Ind. 
489;  Matthews  v.  Ritenour,  31  Ind.  31,  33, 
34.  In  Miller  v.  Billingaly,  41  Ind.  489,  one 
Hays  gave  to  Miller  a  draft  on  a  firm  in 
Cincinnati,  Ohio,  for  $1,000,  and  it  was 
agreed  between  them  that  when  Miller  re- 
ceived the  money  he  was  to  retain  $300  as  a 
loan,  and  pay  the  remainder  to  three  per- 
sons, one  of  whom  was  named  Billingsly, 
fixing  the  amount  to  be  paid  to  each  person. 
Miller,  a  few  days  after  receiving  the  money 
upon  the  draft,  paid  two  of  the  persons  the 
amounts  agreed  to  be  paid  them.  Miller 
failed  and  neglected  to  pay  the  money  to 
Billingsly,  the  other  person  named,  nor  did 
he  inform  Billingsly  that  he  had  the  money 
for  him.  The  money  sent  to  Billingsly  was 
intended  as  a  gift,  and  Miller  was  directed 
to  say  to  Billingsly,  when  he  delivered  the 
money  to  him,  that  it  was  sent  as  a  present 
to  him  by  Hays.  About  two  years  after 
Miller  received  the  money,  and  after  the 
death  of  Hays,  Billingsly  was  informed  of 
the  facts,  and  demanded  the  same  of  Miller, 
who  refused  to  pay  it.  It  was  held  that  he 
oould  recover.  The  court (  at  p.  492)  said: 
"In  the  above  cases  the  person  making  the 
promise  or  receiving  the  money  or  article  is 
treated  as  a  trustee  for  the  person  for 
whose  benefit  the  promise  was  made,  or  for 
whose  use  the  money  or  article  of  value  was 
received."  As  we  have  heretofore  shown, 
there  is  no  difference  between  the  creation 
and  enforcement  of  an  express  trust  as  to 
real  and  personal  property,  except  that  in 
case  of  real  estate  the  same  can  only  be 
established  by  a  writing  or  writings  signed 
by  the  proper  person,  while  the  trust  as  to 
personal  property  may  be  established  by 
parol  evidence.  Browne,  Stat.  Fr.  5th  ed. 
§  82;  2  Story,  Eq.  Jur.  §  912;  Perry,  Tr. 
4th  ed.  §  86. 

Appellees  insist  that  under  the  rule  de- 
elared  in  Wright  v.  Moody,  116  Ind.  175,  18 
N.  E.  608,  appellants  cannot  maintain  this 
action  on  the  facts  alleged  in  said  fourth 
paragraph.  What  was  said  in  that  case  must 
be  limited  to  the  facts  there  stated.  In  that 
case  there  was  no  writing  signed  by  anyone 
manifesting  any  trust,  and  it  was  sought  to 
establish  the  trust  by  oral  testimony  alone, 
when  the  same,  even  if  it  had  been  in  writ- 
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ing,  was  merely  executory  on  the  part  of  the 
settlor.  It  is  true  it  was  said  in  that  case 
(at  p.  179,  116  Ind.,  and  p.  610,  18  N.  E.) 
that,  "when  two  persons,  for  a  valuable  con- 
sideration, between  themselves  covenant  to 
do  some  act  for  the  benefit  of  a  volunteer, 
the  latter  cannot  enforce  the  performance  of 
the  covenant  against  the  two,  although  each 
one  might  as  against  the  other."  All  the 
cases  cited  to  sustain  this  proposition,  ex- 
cept the  first,  are  predicated  upon  the  old 
idea  of  want  of  privity  of  contract  on  the 
part  of  the  person  for  whose  benefit  the  act 
was  to  be  done,  which  has  long  since  been 
repudiated  in  this  state.  The  first  case 
cited — Qaylord  v.  Lafayette,  115  Ind.  428, 
17  N.  E.  899,— only  decides  that,  when  prop- 
erty has  been  conveyed  upon  a  trust,  the 
precise  nature  of  which  has  been  imperfect- 
ly declared,  or  when  the  donor  has  mani- 
fested his  purpose  ultimately,  at  a  time  and 
in  a  manner  thereafter  to  be  determined-  by 
himself  or  by  the  trustee,  to  bestow  the 
property  upon  the  person  named,  the  trust 
is  incomplete  and  executory,  because  it  has 
not  passed  beyond  the  control  of  the  donor, 
and  courts  of  equity  will  not  aid  a  volunteer 
to  carry  into  effect  an  imperfect  or  an  execu- 
tory trust.  It  is  sufficient  to  say,  however, 
that  this  is  not  a  case  where  two  persons, 
for  a  valuable  consideration  between  them- 
selves, covenanted  to  do  some  act  for  the 
benefit  of  a  third,  and  the  latter  is  seeding 
to  enforce  the  covenant  against  the  two,  but 
where  one  person  orally  promised  another, 
for  a  sufficient  consideration,  to  hold  real 
estate,  vested  in  the  promisor  by  the 
promisee,  in  trust  for  third  persons,  who  are 
seeking  to  enforce  the  trust  upon  writings 
subsequently  signed  by  the  person  making 
the  promise.  Concerning  such  a  case  the 
American  editors  of  White  and  Tiidors* 
Leading  Cases  in  Equity  4th  tA,  vol.  1,  at 
page  432,  say:  "Where  real  estate  is  con- 
veyed with  an  express  or  implied  a^eement 
that  it  shall  be  held  for  the  use  of  a  third 
person,  equity  will  fasten  a  trust  on  the 
conscience  of  the  grantee.  The  trust  arises 
from  the  breach  of  confidence  on  the  part  of 
the  grantee,  and  a  declaration  of  it  in  writ- 
ing, and  under  his  hand,  is  evidence  which 
he  will  not  be  permitted  to  contravene." 
[Ellison  V.  Ellison],  Whatever  the  rule  may 
be  elsewhere,  in  this  state,  under  the  Code, 
it  has  been  held,  since  the  decision  of  Bird 
V.  Lanius,  7  Ind.  615,  that  such  third  per- 
sons may  enforce  any  contracts  made  for 
their  benefit  upon  a  sufficient  consideration, 
whether  they  paid  or  furnished  any  part 
thereof  or  not.  It  follows  that  appellants 
are  entitled  to  enforce  said  trust  against  ap- 
pellees, and  that  the  court  erred  in  sustain- 
ing the  demurrer  to  said  fourth  paragraph. 
The  question  presented  by  the  demurrer 
to  the  fifth  paragraph  of  complaint  is 
whether  or  not  a  trust  can  be  enforced 
against  a  man  who,  when  hia  wife  is  on  her 
deathbed,  by  his  promise  prevents  a  deed 
or  will  or  other  writing  being  made  by  her 
in  favor  of  her  brothers,  and  on  the  death  of 
the  wife  the  real  estate  intended  for  the 
brothers  is  inherited  by  said  husband,  he  be- 
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ing  her  only  heir  at  law.  The  rule  estab- 
lished by  the  authorities  is  that  when  an 
heir  or  devisee  in  a  will  prevents  the  testa- 
tor from  providing  for  one  for  whom  he 
would  have  provided  but  for  the  interference 
of  the  heir  or  devisee,  such  heir  or  devisee 
^nll  be  deemed  a  trustee,  by  operation  of 
law,  of  the  property,  real  or  personal,  re- 
ceived by  him  from  the  testator's  estate,  to 
the  amount  or  extent  that  the  defrauded 
party  would  have  received  had  not  the  in- 
tention of  the  deceased  been  interfered  with. 
This  rule  applies  also  when  an  heir  pre- 
vents the  making  of  a  will  or  deed  in  favor 
of  another,  and  thereby  inherits  the  prop- 
erty that  would  otherwise  have  been  given 
such  other  person.  Hill,  Trustees,  4th  Am. 
ed.  234;  1  Periy,  Tr.  4th  ed.  §§  181,  182;  1 
Story,  Eq.  Jur.  §§  256,  781;  Pom.  Eq.  Jur. 
§§  430,  919,  §  1054,  p.  1305,  and  cases  cited 
in  notes;  1  Hedf.  Wills,  4th  ed.  pp.  511,  612; 
Oilpatrick  v.  Glidden,  81  Me.  137,  2  L.  R.  A. 
662,  16  Atl.  464.  It  is  not  essential  to  the 
creation  of  such  a  trust  that  the  fraud  be 
actual,  it  may  be  actual  or  constructive. 
Meredith  v.  Meredith,  150  Ind.  299,  301,  50 
X.  E.  29 ;  (Hffen  v.  Tayloi',  139  Ind.  573,  578, 
37  N.  E.  392,  and  authorities  cited;  Cox  v. 
Amamann,  76  Ind.  210,  212,  213;  2  Washb. 
Real  Prop.  5th  ed.  520.  An  actual  fraudu- 
lent intention  on  the  part  of  the  heir  or  de- 
visee is  not  necessary  to  the  creation  of  a 
trust  of  this  nature.  The  great  weight  of 
authority  in  England  and  in  this  country  in 
such  a  case  is  that,  after  the  death  of  the 
testator  or  intestate,  equity  will  convert  the 
devisee  or  heir  into  a  trustee,  whether  when 
he  gave  his  assent  he  intended  fraud  or  not; 
the  final  refusal  of  himself  if  living,  or,  if 
dead,  of  his  heirs  or  devisees,  to  execute 
such  trust,  having  the  effect  to  consummate 
the  fraud.  It  was  said  in  Cox  v.  Amamann^ 
76  Ind.  212:  "And  whenever  property  is 
acquired  by  fraud,  or  where,  though  origi- 
nally acquired  without  fraud,  it  is  against 
equity  that  it  should  be  retained  by  the 
party,  there  equity  raises  a  constructive 
trust,  which  is  held  not  to  be  within  the 
statute  (2  Washb.  Real  Prop.  p.  482,  5th  ed. 
p.  520),  and  which  may  be  proved  by  parol. 
.  .  .  So,  in  the  case  of  Hoge  v.  Hoge,  1 
Watts,  163,  26  Am.  Rep.  52,  it  was  held  that, 
if  a  testator  be  induced  to  make  a  devise 
by  the  promise  of  the  devisee  that  it  should 
be  applied  for  the  benefit  of  another,  equity, 
upon  these  facts,  would  create  a  construc- 
tive trust,  which  might  be  established  by 
parol."  As  said  in  §  155,  Pom.  Eq.  Jur.: 
**If  one  party  obtains  the  legal  title  to  prop- 
erty, not  only  by  fraud  or  by  violation  of 
confidence  or  of  fiduciary  relations,  but  in 
any  other  unconscientious  manner,  so  that 
he  cannot  equitably  retain  the  property 
which  really  belongs  to  another,  equity 
carries  out  its  theory  of  a  double  ownership, 
equitable  and  legal,  by  impressing  a  con- 
structive trust  upon  the  property  in  favor 
of  the  one  who  is.  in  good  conscience,  en- 
titled to  it,  and  who  is  considered  in  equity 
as  the  beneficial  owner."  This  has  been  the 
doctrine  of  the  English  courts  for  more  than 
two  hundred  years.  In  Ropktcood'a  Caae 
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(1590)  Cro.  Eliz.  pt.  1,  p.  164,  a  father  in- 
tended to  charge  his  land  with  £4  per  an- 
num for  each  of  his  two  youngest  sons,  but 
the  eldest  son  promised  that,  if  the  father 
would  not  do  so,  he  would  pay  the  same  to 
them.  Said  promise  was  enforced.  In  But- 
ton V.  Pool  (1678)  Vent.  318,  2  Lev.  210, 
and  T.  Jones,  102,  the  father  of  plaintiff's 
wife  being  seised  of  a  wood,  which  he  in- 
tended to  sell  to  raise  portions  for  younger 
children,  the  defendant,  being  his  heir, 
promised  the  father,  in  consideration  of  his 
forbearing  to  sell  it,  to  pay  plaintiff's  wife 
£1,000.  The  promise  was  enforced.  In 
Chamberlaine  v.  Chamherlaine  (1678) 
Freem.  Ch.  34,  2  Eq.  Cas.  Abr.  43,  where  a 
father,  being  about  to  change  his  will  lest 
there  might  not  be  assets  enough  besides  the 
lands  settled  upon  his  son  to  pay  certain 
legacies  to  his  daughter,  was  assured  by  the 
son  that  he  would  pay  them  in  case  of  de- 
ficiency of  assets  if  the  will  were  not 
changed,  the  son  was  held  to  his  promise; 
the  chancellor  remarking  that  it  was  the 
constant  practice  of  the  court  to  make  such 
decrees  on  such  promises.  In  1684,  where 
her  son  promised  the  executrix  that  if  she 
would  obtain  a  new  will,  naming  him  as 
executor,  he  would  hold  it  in  trust  for  her, 
which  she  did,  the  lord  keeper  decreed  the 
trust,  notwithstanding  the  statute  of  frauds. 
Thynn  v.  Thynn,  1  Vern.  296.  And  in  1689, 
where  a  copy  holder,  intending  to  leave  the 
greater  part  of  his  estate  to  his  godson,  was 
persuaded  hj  his  wife,  on  her  promise  to 
carry  out  his  intention,  to  give  the  whole 
to  her,  the  court,  notwithstanding  the  stat- 
ute, enforced  the  trust.  Deveniah  v.  Bainea, 
Prec.  in  Ch.  3.  In  Oldham  v.  Litchfield 
(1705)  2  Vern.  506,  2  Eq.  Cas.  Abr.  44, 
lands  were  charged  with  an  annuity  on  proof 
that  the  testator  was  prevented  from  charg- 
ing the  lands  therewith  in  his  will  by  a 
promise  of  payment  by  the  devisee.  In  1747, 
a  testatrix,  having  given  a  bond  for  £360  to 
the  plaintiff,  afterwards  by  a  new  will  gave 
it  to  another,  on  the  latter's  promise  to  give 
it,  at  her  decease,  to  the  plaintiff;  and  the 
performance  of  the  promise  was  decreed 
against  her  representatives  against  the  in- 
terposition of  the  statute  of  frauds.  Lord 
Chancellor  Hardwicke  said:  "I  know  no 
case  where  the  court  has  not  decreed  it, 
whether  such  an  undertaking  was  before  the 
will  has  been  made  or  after.  .  .  .  This 
is  not  setting  up  anything  in  opposition  to 
the  vnll,  but  taking  care  that  what  has  been 
undertaken  shall  have  its  effect.  A  will 
being  ambulatory,  if  the  testatrix  has  a 
conversation  with  a  legatee  and  the  legatee 
promises  that,  in  consideration  of  the  testa- 
tor's disposition  in  favor  of  her  she  will  do 
an  act  in  favor  of  a  third  person,  and  the 
testatrix  lets  the  will  stand,  it  is  very  prop- 
er the  person  who  undertook  to  do  the  act 
should  perform,  because,  I  must  take  it,  if 
she  had  not  so  promised,  the  testatrix  would 
have  altered  her  will."  Drakeford  v.  Wilka, 
3  Atk.  539.  In  Reeoh  v.  Kennegal  (1748) 
1  Ves.  Sr.  123,  1  Ambl.  67,  and  1  Wils.  227, 
a  residuary  legatee,  who  satisfied  the  testa- 
tor that  he  need  not  change  his  will  in  or* 
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der  to  give  a  nephew  £100,  for  he  himself 
would  pay  it,  was  held  trustee,  and  a  trust 
imposed  on  the  residue  of  the  assets.  Lord 
Chancellor  Hardwicke  said:  "The  court 
will  not  suffer  the  statute  to  protect  it 
[fraud]  so  as  that  anyone  should  run  away 
with  a  benefit  not  intended.  .  .  .  There 
is  a  breach  of  promise,  but  attended  also 
with  fraud  upon  the  testator  as  well  as  the 
plaintiff,  by  representing  as  if  there  was  no 
occasion  to  alter  the  will."  In  1798,  in- 
stead of  changing  his  will  with  the  avowed 
intention  of  increasing  the  annuity  to  his 
wife,  the  testator  told  his  residuary  legatee 
he  would  "leave  it  to  his  generosity  to  pay 
it  as  he  promised,"  and  a  trust  was  imposed 
on  the  residue  of  the  assets.  The  master  of 
the  rolls  said:  "The  word  'generosity'  can- 
not be  construed  to  take  away  the  effect  of 
a  solemn  desire  of  the  testator,  coupled  with 
the  promise,  of  the  defendant.  The  defend- 
ant had  no  intention  of  fraud  at  that  time, 
for  he  desired  the  testator  to  make  a  new 
will.  I^eaving  it  to  his  generosity!  It  is 
leaving  it  to  his  honor  and  conscience.  .  .  . 
The  question  is  whether,  by  reposing  that 
trust  in  the  defendant,  the  testator  was  not 
prevented  from  making  a  new  will.  Tlie 
defendant  ought  to  have  told  him  that,  if  he 
did  not  put  it  in  his  will,  he  would  not  do 
it:  instead  of  that,  he  promised  to  do  it, 
upon  which  the  testator  refused  to  make  a 
new  will."  Darroio  v.  OreenougK  3  Ves.  Jr. 
163.  In  1804,  Lord  Eldon  said:  "If  a 
father  devises  to  his  youngest  son,  who 
promises,  that  if  the  estate  is  devised  to 
him,  be  will  pay  £10,000  to  the  eldest  son, 
this  court  would  compel  the  former  to  dis- 
cover whether  that  passed  in  parol;  and,  if 
he  acknowledged  it,  even  praying  the  benefit 
of  the  statute,  he  would  be  a  trustee  to  the 
value  of  £10,000."  Stickland  v.  Aldridge,  9 
Ves.  Jr.  518.  The  like  result  is  brought 
about  by  the  silent  assent  of  -the  devisee  to 
a  like  proposal  of  the  testator.  Bym  v. 
Godfrey,  4  Ves.  Jr.  6,  10;  Paine  v.  Hall,  18 
Ves.  Jr.  476.  In  Podmore  v.  Ounning 
(1836)  7  Sim.  644,  664,  natural  children  of 
the  testator  alleged,  in  substance,  in  their 
bill,  that  the  testator's  wife  promised,  in 
consideration  of  his  giving  to  her  the  whole 
estate,  to  leave  it  to  them  at  her  decease,  up- 
on the  faith  of  which  he  did  it.  Shadwell, 
V.  C,  said:  "My  opinion  is  that,  if  it  were 
perfectly  clear  that  that  state  of  circum- 
stances took  place  which  the  plaintiffs  repre- 
sent upon  their  bill  they  would  be  entitled 
to  the  relief  that  they  aak."  In  1852  a 
residuary  estate  was  devised  with  an  oral 
intimation  by  the  testator  to  the  devisee 
that  he  had  confidence  that  he  would  carry 
out  the  testator's  intentions,  which  devisee 
"well  knew,  and  assented  to,  and  the  devisee 
was  held  a  trustee.  Lord  Justice  Turner, 
V.  C,  IV  di«*cussing  the  question  of  the  de- 
visee's undertaking,  said:  "The  true  test 
to  the  answer  to  this  question  is  this: 
Would  the  testator  have  left  his  property  to 
the  defendants  if  the  defendants  had  stated, 
in  answer  to  that  onestion,  that  they  would 
not  carry  out  the  disposition  which  the  tes- 
tator intended  to  effect  through  the  medium 
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of  the  trust  which  he  had  declared  in  the  in- 
structions? No  one  can  doubt  that,  if  these- 
defendants  had  stated  that  they  would  not 
carry  out  the  intention  of  this  testator,  this 
disposition  in  their  favor  would  not  have 
been  found  in  this  will."  Russell  v.  Jack- 
son, 10  Hare,  204,  211.  In  the  case  of  Wall- 
grave  V.  Tebbs,  2  Kay  &  J.  321,  the  joint  de- 
visees of  real  estate  denied  that  they  ever 
knew  anything  of  the  testator's  intentions 
till  after  his  decease;  but  an  unsigned  let- 
ter, written  by  him,  expressed  his  confidence 
in  their  application  of  the  devised  property 
in  accordance  with  his  desires.  Wood,  V. 
C.  (then  Lord  Hatherly),  upheld  the  trust, 
saying:  "Where  a  person,  knowing  that  a 
testator,  in  making  a  disposition  in  his- 
favor,  intends  it  to  be  applied  for  purpose:^ 
other  than  his  own  benefit,  either  expressly 
promises,  or  by  silence  implies,  that  he  will 
carry  the  testator's  intention  into  effect,  and 
the  property  is  left  to  the  faith  of  that 
promise  or  undertaking,  it  is,  in  effect,  a 
case  of  trust;  and  in  such  a  case  the  court 
will  not  allow  the  devisee  to  set  up  the  stat- 
ute of  frauds, — or,  rather,  the  statute  of 
wills,  by  which  the  statute  of  frauds  is  now,, 
in  this  respect,  superseded ;  and  for  this  rea^ 
son :  the  devisee,  by  his  conduct,  has  induced 
the  testator  to  leave  him  the  property;  and. 
as  Lord  Justice  Turner  says  in  Russell  v. 
Jackson,  no  one  can  doubt  that,  if  the  de- 
visee had  stated  that  he  would  not  carry  in- 
to effect  the  intentions  of  the  testator,  the 
di.eposition  in  his  favor  would  not  have  been 
found  in  the  will.  But  in  this  the  court 
does  not  violate  the  spirit  of  the  statute; 
but  for  the  same  end,  namely  prevention  of 
fraud,  it  ingrafts  the  trust  on  the  devise 
.  .  .  in  order  to  prevent  a  party  from 
applying  property  to  a  purpose  foreign  to 
that  for  which  he  undertook  to  hold  it."  In 
1867,  in  Jones  v.  Badley,  L.  R.  3  Eq.  635, 
652,  Lord  Romilly,  M.  R.,  quoted  the  forgo- 
ing extract  entire,  and  declared  the  law  to 
be  therein  very  "accurately  and  very  com- 
prehensively    stated."    On    the    appeal    in 

1808,  Lord  Cairns  quoted  the  same  extract, 
and  pronounced  it  "the  clear  and  felicitous 
exposition  of  the  law."  Jones  v.  Badley,  L. 
R.  3  Ch.  302.  And  in  1878,  in  Rotchotham 
V.  Dunnett,  L.  R.  8  Ch.  Div.  430,  436,  Malins, 
V.  C,  made  the  same  quotation,  and  pro- 
nounced the  law  "correctly  laid  down."  but 
dismissed  the  bill  for    want    of    proof.     In 

1809,  in  McCormick  v.  Orogan,  L.  R.  4  H.  L. 
82,  where,  under  the  circumstances  of  the 
case,  no  trust  was  decreed,  some  of  the  lan- 
guage of  Lord  Wcstbury  in  his  opinion* 
where  he  says  the  court  *must  see  that  per- 
sonal fraud — ^a  malis  animus — ^is  proved," 
etc.,  has  sometimes  been  urged  as  requiring 
more  than  the  authorities  already  cited: 
but  when  it  is  considered  in  connection  with 
the  facts  before  him,  and  with  his  own  illus- 
trations in  the  same  opinion,  that  erroneous 
view  vanishes.  After  discussing  the  prin- 
ciple of  dealing  with  the  statute  of  frauds 
and  of  wills,  he  said:  "If  an  individual  on 
his  deathbed,  or  at  any  other  time,  is  per- 
suaded by  his  heir  at  law  or  his  next  of  kin 
to  abstain  from  making  a  will;   or  if  the 
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same  individual,  having  made  a  will,  com- 
municates the  disposition  to  the  person  on 
the  face  of  the  will  benefited  by  that  dispo- 
sition, but  at  the  same  time  says  to  that  in- 
dividual that  he  has  a  purpose  to  answer, 
which  he  has  not  expressed  in  the  will,  but 
which  he  depends  on  the  disponee  to  carry 
into  effect,  and  the  disponee  assents  to  it, 
either  expressly  or  by  any  mode  of  action 
which  the  disponee  knows  must  give  to  the 
testator  the  impression  and  belief  that  he 
fully  assents  to  the  request,  then,  undoubt- 
edly, the  heir  at  law  in  the  one  case  and  the 
disponee  in    the    other    will    be    converted 
into  trustees,  simply  on  the  principle  that 
an  individual  shall  not  be  benefited  by  his 
own   personal    fraud."     In    1873    the   same 
view  was  expressed  by  Sir  James  Bacon,  V.- 
C,  in  N orris  v.  Frazer,  L.  R.  15  Eq.  318,  330, 
where  a  husband  and  wife  were  devisees  of 
the  bulk  of  the  property  of  a  testator,  who 
expressed  a  desire  that  an  annuity  of  £300 
should  be  provided  for  a  third  person  which 
the  wife  testified  she  promised,  and  the  hus- 
band assented  to.     The  vice  chancellor  said : 
"He  [Mr.  Swanston]  has  read   particularly 
from  Lord  Westbury's  judgment  in  McCor- 
mick  V.  Orogan  the  conditions  as  to  what 
the  court  has  to  see  proved  before  it  admits 
any  such  claim,  and    he    says   it   must   be 
proved  that  there  was  direct  personal  fraud. 
.     .    .     If    the    statement    made    by    Mrs. 
Frazer  [one  of  the  devisees]  be  true,  then  a 
more    direct — a    more    distinct  —  personal 
fraud  could  not  be  committed  than  for  Mrs. 
Frazer  to  refuse  to  perform  that  promise  which 
she  made  to  the  testator  on  his  deathbed." 
To  the  same  general  purport  are  Riordan  v. 
Banon,  Ir.  Rep.  10  Eq.  469,  and  Fleetwood* 8 
Case,  L.  R.  15  Ch.  Div.  694,  606,  decided  in 
1880.     In  the  latter  case,  Hall,  V.  C,  after 
reviewing  numerous  cases,  said:     "The  tes- 
tator, at  least  when    his    purpose    is    com- 
municated to  and  accepted  by  the  proposed 
legatee,  makes  the  disposition  to  him  on  the 
faith  of  his  carrying  out  his  promise,  and  it 
would  be  a  fraud  in  him  to  refuse  to  per- 
form  that   promise."    In    1884,    in    Boyes* 
Case,  L.  R.  26  Ch.  Div.  531,  535,  in  speaking 
of  this  class  of  cases,   Kay,   J.,    said:     "In 
these  cases  the  court  has  compelled  discov- 
ery and  performance  of  the  promise,  treat- 
ing it  as  a  trust  binding, on  the  conscience 
of  the  donee,  on  the  ground  that  otherwise 
a  fraud  would  be  committed,  because  it  is 
presumed  that,  if  it  had  not  been  for  such 
promise,  the  testator  would  not  have  made 
or    would   have   revoked   the  gift;"   citing 
cases  supra.    The    following   English   cases 
are  to  the  same  effect:     Sellack  v.   Harris 
(1709)   2  Eq.  Cas.  Abr.  46,  5  Vin.  Abr.  p. 
521,  pi.  31;   Bulkley  v.  Wilford    (1834)    2 
Clark  &   F.   177,  8  Bligh,  111;   Segrave  v. 
Kirwan  (1828)  Beatty,  157;  Nanney  v.  Wil- 
Hains  (1856)  22  Beav.  452. 

The  doctrine  declared  in  England  has  been 
adopted  and  recognized  in  a  number  of 
states.  In  Browne  v.  Browne,  1  Harr.  &  J. 
430,  a  father  was  induced  to  make  no  will, 
and  let  his  property  in  Maryland  descend  to 
his  eldest  son,  on  the  latter's  promise  to  con- 
vey the  same  to  his  youngest  brother,  pro- 
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vided,  as  was  expected,  he  himself  succeeded 
to  certain  property  in  Scotland,  which  he 
did  subsequently  inhei'it;  and  the  court  en- 
forced the  promise.  In  Otoings'  Case,  I 
Bland,  Ch.  370,  388,  17  Am.  Dec.  311,  a 
brother  declared  his  intention  to  devise  his 
estate  to  his  sister,  whereupon  his  mother 
dissuaded  him  by  promising  that,  if  he 
would  leave  his  estate  to  another  sister,  ihe 
(the  mother)  would  provide  for  the  first 
intended  devisee.  Upon  the  faith  of  thia 
promise  the  brother  made  his  will  as  re- 
quested by  his  mother.  After  the  death  of 
the  testator,  the  mother  acknowledged  the 
promise.  Held  that  the  same  could  be  en- 
forced. Bland,  C,  after  approving  the  Eng- 
lish doctrine  of  enforcing  oral  promises  in 
such  cases,  said:  "But  if  the  individual 
who  has  been  so  disappointed  of  an  express 
provision  by  the  deceased,  could  not  have 
the  promise  enforced,  his  loss  would  be  al- 
together irretrievable.  The  heir  or  person 
making  it  would  be  suffered  to  frustrate  the 
intention  of  the  deceased,  to  practise  a  fraud 
with  perfect  impunity;  and  the  statute  of 
frauds,  if  it  were  allowed  to  apply,  would 
be  made  to  operate  for  the  protection  in- 
stead of  the  prevention  of  fhaud."  In  Mc- 
Lellan  v.  McLean,  2  Head,  684,  a  testator 
who  had  no  children  gave  all  his  estate  to 
his  wife  on  her  verbal  promise  to  divide  it 
by  her  will  equally  among  his  and  her  rel- 
atives. She  disposed  of  tJbe  estate  contrary 
to  her  promise.  Held  enforceable  after  her 
death.  In  Dowd  v.  Tucker,  41  Conn.  197, 
after  a  testatrix  had  given  all  of  her  estate 
to  the  defendant,  she  changed  her  mind,  and 
wanted  to  so  alter  her  will  as  to  give  plain- 
tiff her  half  of  certain  real  estate,  where- 
upon defendant  said  to  her :  You  are  weak, 
and  need  not  execute  a  codicil  in  order  to 
give  plaintiff  what  you  desire.  Let  the  will 
stand,  and  I  will  deed  this  real  estate  to  her. 
Held,  that  the  defendant  held  said  real  es- 
tate in  trust  for  the  plaintiff,  and  was  bound 
to  convey  the  same  to  her.  In  Brook  v. 
Chappell,  34  Wis.  405,  a  testator  who  had 
given  his  whole  estate  to  James,  believing 
himself  in  extremis,  called  James  to  his  bed- 
side, and  in  the  presence  of  several  witnesses 
told  him  there  were  several  persons  to  whom 
he  wished  to  give  something,  and  directed 
James  to  write  them  down,  naming  them, 
which  he  thereupon  did,  and  finally  charged 
James  to  carry  out  these  directions  as  faith- 
fully as  the  ones  contained  in  the  will,  to 
which  request  James  made  no  response,  or 
perhaps  said  "Well."  Held,  that  James  was 
chargeable  with  the  payment  of  the  sums 
mentioned.  In  OilpatHck  v.  Olidden,  81 
Me.  137,  2  L.  R.  A.  662,  16  Atl.  464,  the  hus- 
band expressed  to  his  wife  his  intention  of 
devising  all  his  property  to  his  own  heirs, 
but  was  induced  by  her  to  sell  and  will  it 
to  her  in  form  absolute,  upon  her  assurance 
that  she  would  use  it  during  her  natural 
life,  and  at  her  death  would  devise  it  to 
his  heirs.  The  wife  survived  the  husband, 
but  died  without  performing  her  agreement; 
and  it  was  held  that  the  heirs  of  the  hus- 
band could  enforce  the  trust  against  the 
heirs  of  the  wife.    The  court  said:     "Ap- 
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plyijig  the  principle  to  the  facts  in  this  case, 
'SIt.  G.  was  persuaded  by  his  wife  to  change 
liis  intention  of  leaving  his  property  to  his 
own  heirs,  and  to  give  it  to  her,  by  reason 
of  her  express  promise  to  give  the  remain- 
der to  his  heirs,  which  she  omitted  to  do. 
His  will  was  r^ularly  probated,  and  the 
legal  title  passed  thereby  to  her.  His  heirs 
€lj|im  that  remainder  because  her  conduct 
operated  as  a  fraud  upon  her  husband  as 
well  as  upon  them,  and  that  by  reason  there- 
of she  held  the  property  impressed  with  a 
trust,  and  she  made  a  trustee.  Equity  does 
not  interfere  with  the  will ;  that  remains  un- 
challenged. Nor  does  it  assume  to  set  aside 
the  statute  of  frauds,  which  the  defendants 
invoke.  But,  on  account  of  her  conduct  in 
procuring  the  legal  title  to  herself,  equity 
does  declare  that  she  cannot  conscientiously 
hold  it,  or  its  proceeds,  for  her  own  exclusive 
benefit,  and  imposes  upon  her  conscience  the 
obligation  to  hold  all  she  did  not  use  during 
her  life  for  the  benefit  of  her  husband's 
heirs  (plaintiffs),  as  the  equitable  owners 
thereof,  and  the  additional  obligation  of 
]>erfecting  their  ownership  by  will  or  other- 
wise. But,  as  she  has  deceased,  equity  can 
reach  the  personal,  or  the  proceeds  of  both 
real  and  personal,  in  the  hands  of  her  per- 
sonal representatives,  and  any  of  the  real 
•estate  in.  the  hands  of  any  subsequent  hold- 
er, who  is  not  a  bona  fide  purchaser  thereof, 
without  notice  holding  it  relieved  of  the 
trust.  Pom.  Eq.  Jur.  §§  431,  1053.  We  do 
not  mean,  however,  that  it  is  essential  to 
the  upholding  of  such  a  trust  that  a  devisee 
should  have  been  an  active  agent  in  pro- 
curing the  devise  to  be  made  in  his  favor; 
for  the  great  current  of  English  authority 
during  the  last  two  centuries,  as  well  as 
that  of  this  country,  holds  that  if,  either 
before  or  after  the  making  of  the  will,  the 
testator  makes  known  to  the  devisee  his  de- 
sire that  the  property  shall  be  disposed  of 
in  a  certain  legal  manner  other  than  that 
mentioned  in  the  will,  and  that  he  relies 
upon  the  devisee  to  carry  it  into  effect,  and 
the  latter,  by  any  words  or  acts  calculated 
to,  and  which  he  knows  do,  in  fact,  cause 
the  testator  to  believe  that  the  devisee  fully 
assents  thereto,  and  in  consequence  thereof 
the  devise  is  made,  but  after  the  decease  of 
the  testator  the  devisee  refuses  to  perform 
his  agreement, — equity  will  decree  a  trust, 
and  convert  the  devisee  into  a  trustee, 
whether  when  he  gave  his  assent  he  intended 
a  fraud  or  not, — the  final  refusal  having  the 
effect  of  consummating  the  fraud."  In 
Parker  v.  Urie,  21  Pa.  305,  Thomas  Urie,  on 
his  deathbed,  requested  his  father,  his  only 
heir  at  law,  to  pay  Thomas  D.  Parker  $500 
out  of  his  estate,  which  the  father  promised 
to  do.  The  father  survived  the  son,  but 
died  without  complying  with  his  promise. 
Held,  that  the  promise  could  be  enforced 
against  his  estate.  The  court  said:  "Where 
one  on  his  deathbed  expresses  a  wish  to  his 
heir  at  law  that  certain  persons,  whom  he 
names,  shall  receive  of  his  estate  specified 
articles  and  sums  of  money,  as  gifts  from 
him,  and  the  heir  promises  him  that  his  re- 
quest shall  be  fulfilled,  the  necessary  im- 
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plication  is  that  the  promise  is  to  be  per- 
formed after  the  death  of  the  promisee,  and 
that  the  consideration  is  that  the  promisor 
shall  succeed  to  his  estate  under  the  intes- 
tate laws.  ...  If  the  promisee,  relying 
on  the  promise,  make  no  other  provision  by 
will,  or  otherwise,  for  the  objects  of  his 
bounty,  but  die  intestate,  thus  leaving  his 
estate  to  fall  into  the  hands  of  the  heir,  to 
an  amount  greater  than  the  specific  dona- 
tions, the  heir  is  bound,  in  conscience  and  in 
law,  to  fulfil  the  contract.  If  the  promise 
be  made  by  a  father  to  a  son,  the  moral  ob- 
ligation is  strengthened,  by  reason  of  the 
existing  relation,  and  the  confidence  which 
the  one  would  naturally  repose  in  the  other." 
The  English  doctrine  declared  in  the  fore- 
going cases  has  also  been  adopted  and  ap- 
proved in  the  following  cased :  Williams 
V.  Fitch,  18  N.  Y.  546;  0*Hara  v.  Dudley,  95 
N.  Y.  403,  47  Am.  Rep.  53 ;  Hoge  v.  Hoge,  1 
Watts,  163,  215,  216,  26  Am.  Dec.  52,  and 
note  p.  60;  Jones  v.  McKee,  3  Pa.  St.  496, 
45  Am.  Dec.  661,  and  note  p.  665 ;  McKee  v. 
Jones^  6  Pa.  425;  Church  v.  Ruland,  64  Pa. 
432;  Schultsf*s  Appeal,  80  Pa.  396;  note  to 
Thomson  v.  White  (Pa.)  1  Am.  Dec.  258; 
Glass  V.  Hulbert,  102  Mass.  24,  39,  40,  3  Am. 
Rep.  418;^  0«i/fe  v.  Wells,  130  Mass.  221, 
224,  and  *case8  cited;  Towles  y.  Burton, 
Rich.  Eq.  Cas.  146,  24  Am.  Dec.  409,  and 
note  pp.  413-417 ;  Williams  v.  Vreeland^  29 
N.  J.  Eq.  417,  32  N.  J.  Eq.  135,  734,  and 
cases  cited  in  note,  pp.  135-145;  Ragsdale 
V.  Ragsdale,  68  Miss.  92,  11  L.  R.  A.  316,  8 
So.  315,  24  Am.  St.  Rep.  256  and  note,  p. 
257 ;  Curdy  v.  Berton,  79  Cal.  420,  5  L.  R. 
A.  189,  21  Pac.  858;  note  to  Oilpatrick  v. 
Olidden  (Me.)  2  L.  R.  A.  662;  note  to 
Dotrd  V.  Tucker  (Conn.)  14  Am.  L.  Reg.  N. 
S.  482;  note  to  Gore  v.  Clarke  (S.  C.)  20  li. 
R.  A.  465-471.  See  authorities  cited  in 
Orth  V.  Orth,  145  Ind.  197,  198,  32  L.  R.  A. 
298,  42  N.  E.  277,  44  N.  E.  17.  See  also 
Arjiold  V.  Cord,  16  Ind.  177;  Teague  ▼. 
Foxcler,  56  Ind.  569;  Hunt  v.  Elliott,  80  Ind. 
258,  41  Am.  Rep.  794;  Scheffermeyer  v. 
Schaper,  97  Ind.  70,  73 ;  Rector  v.  Shirk,  92 
Ind.  31,  33.  34;  Butt  v.  Butt,  91  Ind.  305, 
307-310;  Piper  v.  Hoard,  107  N.  Y.  73,  13 
N.  E.  626 :  Wood  v.  Rabe,  96  N.  Y.  426,  48 
Am.  Rep.  040;  Ryan  v.  Dox,  34  N.  Y.  307, 
90  Am.  Dec.  096;  Larmon  v.  Knight,  140 
HI.  232,  29  N.  E.  1116,  30  N.  E.  318.  33  Am. 
St.  Rep.  229,  and  note,  p.  233;  Nordholi  v. 
Nordholt,  87  Cal.  552,  26  Pac.  599;  Brison 
V.  Brisony  75  Cal.  525,  17  Pac.  689;  Cutler 
V.  Bahcock,  81  Wis.  195,  51  N.  W.  420,  29 
Am.  St.  Rep.  882,  and  note,  p.  890;  Laing 
V.  McKee,  13  Mich.  124,  87  Am.  Dec  738, 
and  note,  p.  740;  Morey  v.  Herriok,  18  Pa. 
128,  129:  Beegle  v.  Wentz,  56  Pa.  373,  374, 
93  Am.  Dec.  762,  and  cases  cited;  Faust  v. 
Haas,  73  Pa.  300,  301 ;  Boynton  v.  Housler, 
73  Pa.  457 ;  Wolford  v.  Herrington,  74  Pa- 
311,  313,  15  Am.  Rep.  548;  Broion  v.  Doane 
(Ga.)  11  L.  R.  A.  381,  and  note;  Bennett  v. 
Harper,  36  W.  Va.  646,  16  S.  E.  143. 

Appellees  cite  Orth  v.  Orth,  145  Ind.  184, 
32  L.  R.  A.  298,  42  N.  E.  277,  44  N.  E.  17, 
as  holding  to  the  contrary.  In  that  case  it 
was  held  that  the  letter  written  by  the  tee- 
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tator  to  his  wife  did  not,  with  reasonable 
certainty,  define  the  character  and  limits  of 
tlie  trust,  and  that  said  letter  was  merely 
advisoiy,  and  left  everything  to  her  discre- 
tion, and  that,  therefore,  her  promise  was 
merely  to  exercise  her  discretion,  and  that 
the  letter  and  promise  of  the  wife  raised  no 
trust.  In  that  case  the  general  doctrine 
Jieretofore  stated  was  expressly  recognized. 
The  court  (at  p.  201,  145  Ind.,  p.  307,  32 
L.  R.  A.,  and  p.  282,  42  N.  E.)  said:  "If 
Mrs.  Orth,  by  fraud,  had  procuretl  the  execu- 
tion of  the  will  in  this  case,  equity  would 
have  held  her  a  trustee  for  the  benefit  of 
those  entitled  by  law  to  the  property."  We 


are  not  required  to  approve  all  the  cases 
cited,  nor  all  that  is  said  in  many  of  them, 
in  order  to  sustain  the  fifth  paragrapli  of 
complaint.  It  is  sufficient  thcut  said  para- 
graph is  good  under  the  rule  stated  as  be- 
ing established  by  the  authorities. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  fourth  and  fifth 
paragraphs  of  complaint,  with  leave  to  file 
amended  complaint  or  additional  para- 
graphs of  complaint  if  desired,  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

Rehearing  denied  November  2,  1899. 


IOWA    SUPREME    COURT. 


STATE  of  Iowa,  Appt., 

V. 

C.  F.  SANTEE. 
(Ill  Iowa,  1.) 

1.  The  lesiBlature  onnnot  confine  tbe 
nae  of  loTr-teat  petrolenm  products 
for  illnntinatlnar  purposes  to  appar- 
atus of  one  maker,  where  there  Is  other 
apparatus  on  the  market  designed  for  the 
snDie  use,  which  Is  equally  safe  and  secures 
the  same  results,  and  where  the  Constitution 
prohibits  the  grant  to  any  citizen  of  privi- 
leges or.  Immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens. 

2.  A  statutory  limitation  of  tlie  use  of 
lo'w-test  petroleum  products  for  il- 
lunftiuatinv  purposes  to  the  Welsbach 
hydrocarl>on  Incandescent  lamps  cannot,  to 
uphold  the  statute,  be  held  to  refer  to  lamps 
as  a  class  operated  on  the  principle  of  the  one 
specified,  where  at  the  time  of  the  passage  of 
the  statute  at  least  one  other  lamp  operated 
on  that  principle  was  on  the  market. 

3.  A  statute  proliibltinv  tlie  use  of  tlie 
liRliter  products  of  petroleum  for  Il- 
luminating purposes,  except  when  the  gas  Is 
generated  outside  of  the  building,  or  when 
they  are  used  In  a  particular  lamp,  is  not 
wholly  void  because  of  the  unconstitutionality 
of  the  latter  exception. 

(April  12,  1900.) 


APPEAL  by  the  state  from  a  judgment 
Off  the  District  Court  for  Polk  County 
in  favor  of  defendant  in  a  prosecution  for 
using  gasoline  in  illuminating  a  building 
without  the  use  of  a  Welsbach  hydrocarbon 
incandescent  lamp  in  violation  of  the  terms 
of  a  statute.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Milton  Remley,  Attorney  General, 
for  appellant: 

The  statute  is  plain  and  unequivocal,  and 
is  not  susceptible  of  two  meanings.  It  re- 
fers to  the  Welsbach  hydrocarbon  incandes- 
cent lamp. 

It  does  not  say  "a  Welsbach  hydrocarbon 
incandescent  lamp,"  as  if  Welsbach  hydro- 
carbon incandescent  lamp  were  the  general 
term  designating  a  variety  of  lamps  con- 
structed upon  the  principle  invented  by 
Welsbach. 

Words  and  phrases  shall  be  construed  ac- 
cording to  the  conte^Et  and  the  approved 
usage  of  the  language. 

Code,  §  48,  II  2. 

They  are  to  be  understood  in  their  nat- 
ural, plain,  and  ordinary  signification. 

Equitable  L.  Ins.  Co,  v.  Oleason,  66  Iowa, 
47,  8  N.  W.  790. 

Where  the  enacting  clause  is  general  in 
its  language  and  objects,  and  a  proviso  is 


NoTK. — Constitutionality  of  statute  attempting 
to  grant  a  monopoly. 

While  the  Federal  Constitution,  and  many  of 
the  state  Constitutions,  contain  no  reference  to 
monopolies  eo  nomine,  there  are  undoubtedly  in 
all  of  the  state  Coni<tltutlons  general  provisions 
that  are  sufficient  to  reach  and  condemn  any 
monopoly  In  a  natural  right,  except  the  monop- 
oly created  by  a  patent  right  or  trademark,  that 
cannot  be  Justified  as  an  exercise  of  the  police 
power.  Thus,  the  constitutional  provision,  un- 
Aev  which  the  statute  Involved  In  State  v. 
Si\NTF.B  was  condemned,  to  the  effect  that  the 
leglslnture  shall  not  grant  to  any  citizen,  or 
ohiss  of  citizens,  privileges  or  Immunities  which 
upon  the  same  terms  shall  not  equally  belong 
to  all  citizens,  seems  to  have  been  generally  re- 
irardcd  as  sufficient  for  such  purpose,  though 
it  has  often  been  unsuccessfully  Invoked  because 
tbe  particular  statute  assailed  has  been  regarded 
4UI  a  legitimate  exercise  of  the  police  power. 
53  L.  R.  A. 


Other,  and  even  more  general,  constitutional 
provisions  have  been  Invoked,  those,  for  In- 
stance, that  declare  that  "all  men  are  born 
equally  free  and  independent,  and  have  certain 
Inherent  rights,  among  which  are  those  of  en- 
joying and  defending  life  and  liberty,  of  acquir- 
ing and  protecting  property,  and  the  pursuit  of 
happiness."  (State  v.  Scongal,  3  S.  D.  55,  15  L. 
R.  A.  477.  51  N.  W.  868,  where  it  was  held  that 
an  act  limiting  the  banking  business  to  corpora- 
tions was  in  violation  of  such  provision)  ;  or 
those  that  In  effect  deny  the  right  of  the  legis- 
lature to  deprive  one  of  life,  liberty,  or  prop- 
erty  without  due  process  of  law  {Ihid.  See  also 
dissenting  opinions  In  Slaughter-Hous?  ('uses, 
16  Wall.  36,  21  L.  ed.  304)  ;  or  those  that  pro- 
hibit the  denial  of  the  equal  protection  of  the 
laws  (see  dissenting  opinions  In  the  Slaughter- 
House  Cases). 

It  is  not  deemed  practicable  to  make  an  ex- 
haustive collection  of  the  cases  on  tbe  broad 
question  as  to  the  power  of  the  legislature  to 
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afterwards  introduced,  that  proviso  is  con- 
strued strictly,  and  takes  no  case  out  of  the 
enacting  clause  which  does  not  fall  clearly 
within  its  terms. 

Onited  States  v.  Dickson,  15  Pet.  141,  10 
L.  ed.  689 ;  Ryan  v.  Carter,  93  U.  S.  83,  23 
L.  ed.  809;  Eppa  v.  Eppa,  17  111.  App.  196; 
Sutherland,  SUt.  Constr.  §  222. 

If  one  seeks  to  bring  himself  within  a 
special  exemption,  he  must  show  himself  to 
be  clearly  within  the  terms  and  conditions 
of  such  exemption. 

McClain,  Crim.  Law,  §  90;  State  v.  Intox- 
icating LiquorSf  68  Me.  187 ;  Carson  v. 
State,  69  Ala.  235 ;  Woods  y'.  State,  36  Ark. 
36,  38  Am.  Rep.  22;  Com,  v.  Kimball,  24 
Pick.  366;  State  v.  Brovm,  31  Me.  622; 
State  V.  Stapp,  29  Iowa,  551 ;  State  v.  Cur- 
ley,  33  Iowa,  359;  State  v.  Miller,  53  Iowa, 
84,  4  N.  W.  838. 

The  couils  will  not  enlarge  the  language 
of  the  exception  so  as  to  take  in  other  cases 
or  acts  which  are  similar,  or  which  may 
come  within  the  spirit  of  the  exception,  and 
thus  exempt  them  from  the  operation  of 
the  general  statute. 

Epps  V.  Epps,  17  III.  App.  196;  State  t. 
Douglass,  5  Sneed,  608. 

Mr,  Thomas  F.  Steveiuion,  for  appel- 
lee: 

If  the  exception  is  unconstitutional,  that 
makes  the  entire  prohibitory  part  of  the 
section  void.  « 

If  the  legislature  has  the  power  to  pro- 
hibit or  regulate  the  use  of  petroleum  as 
an  illuminant,  it  has  that  power  only  be- 
cause of  its  power  to  enact  police  regula- 
tions. 

It  must  be  presumed  that  the  legislature 
will  not  intend  to  prevent  the  people  of  the 
state  from  using  a  useful  article  of  mer- 
chandise that  can  be  used  with  a  proper  de- 
gree of  safety. 


I  The  legislature  clearly  intended  that  one 
using  Welsbach  lamps  should  not  be  pun- 
ished. 

If  any  part  of  the  statute  falls,  the  whole 
must  go  alsa 

Keokuk  v.  Keokuk  Northern  Line  Packet 
Co,  45  Iowa,  196;  Dubuque  v.  Chicago,  D. 
d  M,  R,  Co,  47  Iowa,  196;  Spraigue  v. 
Thompson,  118  U.  S.  90,  30  L.  ed.  115,  6 
Sup.  Ct.  Rep.  988. 

It  is  the  duty  of  the  court  to  give  if  pos- 
sible, such  construction  to  the  statute  as 
will  render  it  not  obnoxious  to  the  Consti- 
tution. 

Henderson  v.  Robinson,  76  Iowa,  607,  41 
N.  W.  371;  Oiren  v.  Sioux  City,  91  Iowa, 
190,  69  N.  W.  3;  State  v.  Botkin,  71  Iowa, 
87,  60  Am.  Rep.  780,  32  N.  W.  185;  Fidel- 
ity Loan  rf  T,  Co,  v.  Douglas,  104  Iowa, 
532,  73  N.  W.  1039. 

If  there  was  a  patent  on  the  Welsbadi 
lamp,  would  the  defendant  not  be  liable  for 
appropriation  of  the  rights  of  the  patentee? 
Of  this  there  would  seem  to  be  no  question. 

If,  then,  in  a  civil  action,  defendant 
would  be  found  to  be  using  a  Welsbach 
lamp,  certainly  in  a  criminal  action  the 
same  evidence  would  fail  to  show  b^ond  a 
reasonable  doubt  that  he  was  not  using  that 
same  lamp. 

Burr  V.  Duryee,  1  Wall.  531,  17  L.  ed. 
660;  Westinghouse  v.  Boyden  Power  Brake 
Co.  170  U.  S.  568,  42  L.  ed.  1147,  18  Sup. 
Ct.  Rep.  707. 

If  one  does  a  thing  which  the  state  says 
in  a  statute  he  may  do,  can  the  state  itself 
turn  and  say  to  him,  You  have  committed 
a  crime,  because  others  were  not  granted 
the  same  privilege,  and  you  shall  be  pun- 
ished? 

The  state  passed  this  law,  and  can  it  be 
heard  to  say  that  a  man  who  complies  with 
it  is  a  criminal? 


grant  monopolies,  since  the  cases  that  would  be 
in  point  cover  a  wide  range  of  subjects  that  can 
be  treated  more  advantageously  In  separate 
notep  wherein  all  the  matters  relating  to  each 
subject  may  be  appropriately  set  forth.  Some 
of  these  subjects  have  already  been  treated  in 
previous  nutea 

For  distinction  between  franchise  and  monop- 
oly, see  note  to  Montgomery  Gaslight  Co.  v. 
Montgomery  (Ala.)  4  L.  H.  A.  616:  for  regula- 
tion of  markets  and  market  houses  see  note  to 
Jacksonville  v.  Ledwlth  (BMa.)  9  L.  R.  A.  69 ; 
for  market  regulations  restricting  sales,  see  note 
to  State  V.  Sarradat  (La.)  24  L.  R.  A.  684  ;  for 
constitutionality  of  statutes  prohibiting  private 
l)anklng,  see  note  to  Sumner  v.  Crane  (Mass.) 
15  L.  R.  A.  447;  for  statutes  against  ticket 
brokerage  or  scalping,  see  note  to  Burdlck  ▼. 
People  (111.)  24  L.  R.  A.  152:  for  monopoly  In 
contract  for  removal  of  garbage,  see  note  to 
Smiley  v.  MacDonald  (Neb.)  27  L.  R.  A.  540: 
for  adoption  of  textbooks  for  public  school  a  see 
notfi  to  Campana  v.  Calderhead  (Mont.)  36  L. 
R.  A.  277:  for  municipal  power  over  slaughter- 
houses as  nuisances,  see  note  to  Runner  v.  Dwlg- 
glns  (Ind.)  36  L.  R.  A.  645.  The  power  of  the 
legislature  to  create  a  governmental  monopoly 
in  the  liquor  traffic  Is  discussed  in  McCuI lough 
V.  Brown.  41  S.  C.  220.  23  L.  R.  A.  410.  19  S.  R. 
458 :  State  ew  r*>l.  George  v.  Aiken,  42  S.  C.  222, 
26  L.  R.  A.  345,  20  S.  C.  221;  and  Plumb  v. 
Christie.  103  Ga.  686,  42  L.  R.  A.  181,  30  S.  B. 
53  L.  R.  A. 


750,  involving  the  constitutionality  of  what 
known  as  ''Dispensary  Acts.*' 

It  will  be  observed  that  the  opinion  in  State 
V.  Santrb  does  not  deny  the  right  of  the  legis- 
lature to  create  a  monopoly,  if  absolutely  neces- 
sary to  insure  the  safety  of  the  people.  The  po- 
sition here  taken  seems  to  suggest  the  true  cri- 
terion for  determining  the  validity  or  invalid- 
ity of  statutes  creatlLg  monopolies  In  common 
rights, — at  least  when  tested  by  constltntional 
provisions  that  do  not  condemn  monopolies  ea 
nomine,  via,,  the  necessity,  or  otherwise,  of  the 
monopoly  to  the  accomplishment  of  some  legiti- 
mate police  purpose.  The  Justices  who  dissented 
In  the  Slaughter-IIouse  Cases,  16  Wall.  36,  21  L. 
ed.  394  (which  involved  the  constitutionality  of 
a  statute. granting  to  a  corporation  thereby  cre- 
ated the  exclusive  privilege  of  conducting  and 
carrying  on  the  livestock  landing  and  slaughter- 
house business  within  a  large  district  including 
the  city  of  New  Orleans),  while  condemning  the 
monopoly  In  question,  did  so,  not  because,  fn 
their  view,  a  monopoly  could  not  be  valid  ub- 
der  any  circumstances,  but  because  the  creation 
of  the  monopoly  In  question  was  not  necessary 
to  the  accomplishment  of  any  purpose  within  the 
domain  of  the  police  power.  In  this  con- 
nection. Justice  Field,  referring  to  the  po- 
lice power,  said:  "That  power  undoubtedly 
extends  to  all  regulntions  afTecting  the  health, 
good  order,  morals,  peace,  and  safety  of  society, 
and  is  exercised  on  a  great  variety  of  subjects^ 
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Ferguson  v.  Lcmdr(im,  5  Bush,  230,  96 
Am.  Dec.  360;  Hansford  v.  Barbour,  3  A,  K. 
Marsii.  516:  State  ex  rel.  West  v.  Des 
Moinesy  96  Iowa,  521,  31  L.  R.  A.  186,  65 
N.  W.  818;  Ck)oley,  Const.  Lim.  4th  ed.  312. 

A  law  that  would  permit  one  to  use  a 
lamp  of  a  certain  description,  and  would 
make  one  using  a  lamp  in  all  respects  sub- 
stantially the  same  a  criminal,  would  dis- 
criminate unjustly  and  be  in  violation  of 
the  Constitution  as  against  this  defendant. 
And  the  violation  of  the  Constitution  ac- 
quits defendant,  instead  of  convicting  him 
as  claimed. 

Gulf,  V.  d  8,  F.  B.  Co,  V.  Ellis,  165  U.  S. 
160,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256. 

Messrs,  Cummins,  Heiritt,  A  Wriglit, 
also  for  appellee: 

If  the  legislature  passes  an  act  ostensibly 
for  the  health  of  the  public,  and  thereby 
takes  away  personal  rights  or  private  prop- 
erty, it  is  then  for  the  courts  to  scrutinize 
the  act  and  determine  whether  it  rel&tes  to 
or  is  appropriate  for  the  purpose  for  which 
it  was  passed. 

Black,  Const.  Law,  326;  Re  Jacobs,  98  N. 
Y.  98,  60  Am.  Rep.  636. 

There  are,  of  necessity,  limits  beyond 
which  the  legislature  cannot  rightfully  go, 
and  it  is  the  duty  of  the  courts  to  look  at 
the  substance  of  things  whenever  they  en- 
ter upon  the  inquiry  whether  the  legislature 
has  transcended  the  limits  of  its  power. 

Mugler  v.  Kansas,  123  U.  S.  661,  31  L. 
ed.  210,  8  Sup.  Ct.  Rep.  273. 

If  the  parts  of  the  statute  or  ordinance 
4ure  necessarily  connected  and  dependent, 
the  whole  must  fall  with  the  void  part. 

Keokuk  v.  Keokuk  N,  L,  Packet  Co,  46 
Iowa,  190,  95  U.  S.  80,  24  L.  ed.  377 ;  Du- 
buque V.  Chicago,  D.  d  M.  R.  Co.  47  Iowa, 
196;  Oeebrick  v.  State,  6  Iowa,  491;  Allen 


y.  Louisiana,  103  U.  S.  80,  26  L.  ed.  318; 
Virginia  Coupon  Cases,  114  13.  S.  269,  sub 
noni.  Poindexter  v.  Greenhow,  29  L.  ed.  185, 
6  Sup.  Ct,  Rep.  903,  962;  Pressor  v.  Illinois, 
116  U.  S.  262,  29  L.  ed.  016,  6  Sup.  Ct.  Rep. 
580;  tipraigue  v.  Thompson,  118  U.  S.  90, 
30.  L.  ed.  115,  6  Sup.  Ct.  Rep.  988;  Baldwin 
V.  Franks,  120  U.  S.  678,  30  L.  ed.  766,  7 
Sup.  Ct.  Rep.  656,  763. 

If  the  exception  of  the  statute  means, 
when  used  in  any  lamp  constructed  upon 
the  same  principles  as  the  Welsbach,  operat- 
ing in  the  same  manner,  attaimng  the  same 
results  in  the  some  way,  and  therefore 
equally  safe,  the  whole  statute  can  be  pre- 
served, the  regulation  of  the  subject  can  re- 
main, and  the  safety  and  convenience  of  the 
people  can  be  accomplished. 

It  is  the  duty  of  the  court  to  give  to  a 
statute  such  construction,  if  possible,  as 
will  maintain  it,  rather  than  one  which  will 
render  it  unconstitutional. 

Santo  V.  State,  2  Iowa,  166,  63  Am.  Dec. 
487;  State  ea?  rel.  Weir  v.  Davis  County 
Judge,  2  Iowa,  280;  Duncombe  v.  Prindle, 
12  Iowa,  1 ;  lousa  Homestead  Co,  v.  Webster 
County,  21  Iowa,  221 ;  Dugger  v.  Mechanics' 
d  T.  Ins,  Co.  95  Tenn.  245,  28  L.  R.  A.  796, 
32  S.  W.  6. 

In  determining  the  constitutionality  of  a 
statute,  its  scope  and  effect  are  as  proper 
for  consideration  as  its  language. 

Pleasant  Twp.  v.  /Etna  L,  Ins,  Co.  138  U. 
S.  67,  34  L.  ed.  804,  11  Sup.  Ct.  Rep.  215. 

In  construing  the  terms  of  a  statute,  es- 
pecially when  the  legislation  is  experimen- 
tal, the  court  must  take  notice  of  the  his- 
tory of  the  legislation,  and  out  of  the  differ- 
ent possible  constructions  must  select  the 
one  that  best  comports  with  the  genius  of 
our  institutions. 

Texas  d  P.  R,  Co,  v.  Interstate  Commerce 


and  in  almost  namberlesa  ways.  All  sorts  of  re- 
strictions and  burdens  are  imposed  under  it,  and 
when  these  are  not  In  conflict  with  any  consti- 
tutional prohibitions,  or  fundamental  principles, 
they  cannot  be  successfully  assailed  in  a  Judi- 
cial tribunal.'*  He  toolc  the  view,  however,  that 
the  monopolistic  feature  of  the  statute  was  un- 
necessary, and  did  not  aid  In  the  accomplish- 
ment of  its  ostensible  purpose,  the  preservation 
of  the  public  health.  In  this  connection  he  said  : 
"Tne  pretense  of  sanitary  regulations  for  the 
grant  of  the  exclusive  privileges  is  a  shallow 
one,  which  merits  only  this  passing  notice." 
Again,  he  said  in  Bartemeyer  v.  Iowa,  18  Wall. 
129,  21  L.  ed.  929,  that  none  of  the  Judges  who 
dissented  In  the  Slaughter- Mouse  Cases  con- 
tended that  the  14th  Amendment  interfered  in 
any  respect  with  the  police  power  of  the  state. 
The  dissenting  opinion  of  Mr.  Justice  Bradley 
In  the  Siaughter-House  Cases  clearly  shows  that 
he,  also,  condemned  the  monopoly  because  it  was 
unnecessary  and  unsuitable  to  the  accomplish- 
ment of  any  legitimate  police  purpose,  and  not 
upon  the  ground  that  a  monopoly  can  never  be 
justified,  under  any  circumstances,  as  an  exer- 
cise of  the  police  power.  The  Minnesota  su- 
preme court,  in  State  v.  Donaldson,  41  Minn. 
74,  42  N.  W.  781,  in  speaking  of  the  extent  of 
the  police  power,  said :  "It  is,  at  least,  settled 
that  if  it  is  apparent  on  the  face  of  the  act 
that  its  provisions,  from  their  very  nature,  can- 
not and  will  not  conduce  to  any  legitimate  po- 
lice purpose,  it  is  the  right,  as  well  as  the 
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duty,  of  the  court  to  pronounce  It  invalid  as 
in  excess  of  legislative  power."  The  New  York 
court  of  appeals,  in  discussing,  in  People  ex 
rel.  Tyroler  v.  Warden  of  City  Prison,  157  N. 
Y.  116,  43  L.  R.  A.  264,  51  N.  E.  1006,  the 
question  of  the  power  of  the  legislature  to  cre- 
ate a  monopoly  in  the  sale  of  transportation 
tickets,  said :  "It  is  the  duty  of  the  courts  to 
examine  legislation  complained  of  as  in  viola- 
tion of  the  rights  secured  to  the  citizens  by  the 
Constitution  for  the  purpose  of  ascertaining 
whether  the  health,  morals,  safety,  or  welfare 
of  the  public  Justifies  its  enactment."  If  the 
necessity  and  reasonable  adaptation  of  the  mo- 
nopoly to  the  accomplishment  of  a  legitimate 
police  purpose  furnish  the  true  criterion,  it 
would  seem  that,  before  applying  these  general 
copstitutionai  provisions  to  a  statute  creating 
a  monopoly,  it  is  necessary  to  determine,  inde- 
pendently of  them,  whether  or  not  the  monopoly 
is  necessary  and  reasonably  adapted  to  the  ac- 
complishment of  a  legitimate  police  purpose. 
I'hese  constitutional  provisions  furnish  no  aid 
in  answering  that  question.  They  only  oper- 
ate when,  and  after,  the  question  has  been  an- 
swered in  the  negative.  On  this  account  es- 
pecially the  question  of  monopoly  in  any  partic- 
ular nuLtter  seems  to  be  best  treated  as  a  sepa- 
rate question,  since  each  subject-matter  must, 
with  reference  to  tb^  operation  of  the  police 
power,  be  necessarily  considered  as  in  some  re- 
spects difTerent  from  any  other. 
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Vommission,  162  U.  S.  197,  40  L.  ed.  940,  5 
Inters.  Com.  Rep.  ^05,  16  Sup.  Ct.  Rep.  666. 

It  must  be  presumed  that  the  legislature 
intended  to  pass  a  valid  law,  and  an  admis- 
sible construction  which  supports  the  law 
must  be  given  it. 

State  v.  Earing,  65  N.  J.  L.  327,  26  Ml. 
915. 

A  statute  which  will  admit  of  two  inter- 
pretations, one  just  and  valid,  the  other  un- 
just and  invalid,  will  ordinarily  receive  the 
former.  It  is  no  part  of  the  duty  of  the 
court  to  be  astute  in  order  to  invalidate 
a  statute;  it  will  rather  strive  to  so  inter- 
pret it  as  to  sustain  its  validity  and  give 
effect  to  the  intention  of  the  legislature. 

Ferguson  v.  Stamford,  60  Conn.  432,  22 
Atl.  782;  Black,  Interpretation  of  Laws,  94; 
Duncomhe  v.  Prindle,  12  Iowa,  1;  Iowa 
Homestead  Co.  v.  Webster  County ,  21  Iowa, 
221;  Bailey  v.  Com,  11  Bush,  688;  Owen 
V.  Sioux  City,  91  Iowa,  190,  69  N.  W.  3; 
Santo  V.  State,  2  Iowa,  185,  63  Am.  Dec. 
487. 

In  the  present  instance  the  intent  of  the 
legislature  was  to  provide  for  the  safety 
of  the  public,  and  not  to  grant  an  exclusive 
privilege  to  the  Welsbach  company.  It  be- 
ing true  that  the  lamp  of  the  defendant  was 
constructed  upon  the  same  principle,  Avas 
the  mechanical  equivalent  of  the  Welsbach, 
and  equally  safe,  it  follows  that  the  legis- 
lature intended  to  allow  the  use  of  all 
lamps  manufactured  upon  the  Welsbach 
principle,  and  not  to  limit  the  use  to  the  one 
particular  lamp  manufactured  by  the  Wels» 
bach  company. 

United  States  v.  Winn,  3  Sumn.  209,  Fed. 
Cas.  No.  16,740;  Noble  v.  State,  1  G.  Greene, 
326. 

Where  the  statute  will  operate  unjustly, 
or  absurd  consequences  will  follow  if  a  lit- 
eral meaning  is  taken,  the  intention  as 
gathered  from  the  whole  will  prevail. 

Dilger  v.  Palmer,  60  Iowa,  117,  10  N.  W. 
763,  14  X.  W.  134;  Crahell  v.  Wapello  Coal 
Co.  68  Iowa.  751,  28  N.  W.  56;  State  ex 
rel.  Missouri  .\fut.  L.  Ins.  Co.  v.  King,  44 
Mo.  283 ;  Penningtofh  v.  Coxe,  2  Cranch,  33, 
2  L.  ed.  199;  Riddick  v.  Walsh,  15  Mo.  529; 
Schultz  V.  Pacific  R.  Co.  36  Mo.  13 ;  Boicers 
V.  Smith,  id  Mo.  45,  16  L.  R.  A.  754,  20  S. 
W.  101;  Baker  v.  Payne,  22  Or.  335,  29 
Pac.  787 ;  People  ex  rel.  Atty.  Gen.  v.  Utica 
Ins.  Co.  15  Johns.  358,  8  Am.  Dec.  243. 

A  statute  intended  to  prohibit  an  offense 
will  not  be  applied  to  an  innocent  and  law- 
ful act,  and  an  act  Avhich  is  within  the  pro- 
hibitory words  of  the  statute  may  still  be 
shown  to  be  lawful  and  innocent. 

State  V.  Botkin,  71  Iowa,  87,  60  Am.  Rep. 
780,  32  N.  W.  185. 

In  construing  a  statute  the  object  to  be 
reached  must  be  considered. 

Parker  v.  Parker,  102  Iowa,  500,  71  N. 
W.  421 ;  Fidelity  Loan  rf  T.  Co.  v.  Douglas, 
104  Iowa,  532,  73  N.  W.  1039;  Long  v. 
Schee,  80  Iowa,  619,  53  N.  W.  331 ;  Burling- 
ton, C.  R.  &  N.  R.  Co.  V.  Dey,  82  Iowa,  312, 
12  L.  R.  A.  436.  3  Inters.  Com.  Rep.  584,  48 
N.  W.  98 ;  Wheelock  v.  Madison  County,  76 
Iowa,  fl7,  39  N.  W.  243. 
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Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  material  part  of  the  statute  under 
which  defendant  was  prosecuted  reads  as 
follows:  If  any  person  "sell  or  offer  for 
sale-  or  use  any  product  of  petroleum  for 
illuminating  purposes  which  will  emit  a 
combustible  vapor  at  a  temperature  of  lesis 
than  105  degrees,  standard  Fahrenheit  ther- 
mometer, closed  test,  .  .  .  except  that 
the  gas  or  vapor  thereof  shall  be  generated 
in  closed  reservoirs  outside  the  building  to 
be  lighted  thereby,  and  except  the  lighter 
products  of  petroleum  .  .  .  when  used 
in  the  Welsbach  hydrocarbon  incandeiicent 
lamp,  ...  he  shall  be  punished,"  etc. 
Code,  §  2508.  It  is  agreed  that  the  defend- 
ant used  gasoline  of  a  quality  that  would 
emit  a  combustible  vapor  at  temperature 
of  less  than  105°  for  illuminating  purpa**ej>, 
that  the  vapor  was  not  generated  in  closed 
reservoirs  outside  the  building,  and  that  he 
did  not  use  it  in  Welsbach  hydrocarbon  in- 
candescent burners.  It  is  further  agreed 
that  the  lamp  used  by  the  defendant  wa;^ 
constructed  on  the  same  principle  aa  the 
Welsbach,  though  not  manufactured  by  the 
same  company,  and  that  it  was  constructed 
substantially  as  the  Welsbach;  that  results 
were  reached  in  substantially  the  same  way. 
and  by  the  same  means;  and  that  the  lamps 
were  the  mechanical  equivalents  of  eaeli 
other.  The  attorney  general  contends  that 
the  exception  or  proviso  found  in  the  stat- 
ute as  to  the  character  of  lamp  to  be  used 
in  the  use  of  the  lighter  products  of  petro- 
leum means  that  the  lamp  must  be  the  iden- 
tical one  therein  referred  to,  and  that  de- 
fendant is  guilty,  on  the  admitted  facts.  He 
further  contends  that  even  if  the  proviso  be 
found  to  be  unconstitutional,  as  creating  a 
monopoly,  still  the  defendant  is  guilty,  un- 
der the  conceded  facts,  for  the  reason  that 
if  the  proviso  be  eliminated,  then  defendant 
had  no  right  to  use  gasoline  for  illuminat- 
ing purposes  unless  the  vapor  was  generat- 
ed outside  the  building  that  was  to  be  lights 
ed,  while  the  defendant  contends  that  the 
proviso  in  question  relates,  not  to  the  Wels- 
bach lamp,  by  name,  but  to  any  lamp  con- 
structed on  the  same  general  principles,  and 
accomplishing  the  same  general  results  with 
equal  safety  to  the  public;  that,  if  this  be 
not  true,  the  proviso  is  unconstitutional, 
and,  if  unconstitutional,  then  the  whole  act 
must  fall;  and  that  there  is  no  prohibition 
against  the  use  of  the  lighter  products  of 
petroleum.  If  the  proviso  does  refer  to  a 
specific  lamp  by  name,  it  is  undoubtedly  un- 
constitutional, as  obnoxious  to  article  1,  § 
6,  of  the  Constitution  of  Iowa,  which  pro- 
vides that  **tlic  general  assembly  shall  not 
grant  to  any  citizen  or  class  of  citizens  priv- 
ileges or  immunities,  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citi- 
zens." Special  privileges  and  monopolies 
are  always  obnoxious,  and  discrimination*^ 
against  persons  or  classes  still  more  so. 
The  Constitution  of  the  United  States  for- 
bids legislation  by  the  states,  that  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States,  or  deny  to  anr 
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persons  within  their  jurisdiction  the  equal 
protection  of  the  laws.  If  the  attorney  gen- 
eral's contention  as  to  the  proper  construc- 
tion of  the  words  found  in  the  proviso  under 
consideration  be  correct,  it  is  clear  that  such 
provision  violates  both  the  Federal  and  state 
Constitutions.  Chicago  v.  Rumpfff  45  111. 
90,  92  Am.  Dec.  200;  Mugler  v.  Kansas^  123 
U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep. 
273.  Exclusive  priidleges  and  franchises 
may,  no  doubt,  be  granted  when  absolutely 
necessary  to  insure  safety  to  the  people,  but 
not  otherwise.  See  Slaughter-House  Casesj 
16  Wall.  36,  21  L.  ed.  394.  In  this  case 
the  parties  agreed,  however,  that  there  are 
other  lamps,  operated  on  the  same  general 
principles  as  the  Welsbach,  that  are  equally 
safe,  and  that  secure  the  same  results.  This 
being  true,  the  legislature  has  no  power  to 
select  one  and  reject  the  other.  To  do  so 
would  be  to  create  the  most  odious  of  mo- 
nopolies. The  statute  under  consideration 
was  enacted  in  virtue  of  the  police  power 
of  the  state,  but  the  legislature  cannot  un- 
der this  guise  create  a  monopoly.  Yick  Wo 
V.  Hopkins,  118  U.  S.  366,  30  L.  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  State  ex  rcl,  Atty.  Qen, 
V.  Cincinnati  Gaslight  d  Coke  Co,  18  Ohio 
St,  262;  Hudson  v.  Thome,  7  Paige,  201; 
Norwich  Gaslight  Co,  v.  Norwich  City  Gets 
Co.  25  Conn.  19.  The  business  of  manufac- 
turing lamps,  or  the  use  of  gas  or  vapor  for 
illuminating  purposes,  is  not  unusual,  and 
does  not  depend  primarily  on  governmental 
permission.  Defendant  would  have  the 
right  to  use  any  lamp  and  kind  of  gas  or 
vapor  he  chose  for  the  purposes  of  lighting 
his  building,  in  the  absence  of  some  police 
regulation  imposed  by  the  legislature;  and 
a  law  that  required  him  to  use  a  particu- 
lar lamp,  when  others  equally  safe  were 
in  the  market,  would  be  a  violation  of  his 
constitutional  rights,  and  would  also  give  to 
the  manufacturer  special  privileges  over 
others  producing  equally  meritorious 
lamps.  If  the  state  had  bestowed 
a  right  on  defendant,  the  prosecu- 
tion of  which  was  not  a  common, 
natural  right,  it  might  create  a  mon- 
opoly in  this  right;  for  with  the  aboli- 
tion of  the  monopoly  thus  created  would  dis- 
appear all  right  to  carrj'  on  the  trade.  Cool- 
ey.  Torts,  77,  278.  These  views  in  no  man- 
ner conflict  with  the  rules  announced  in 
Des  Moines  Street  R.  Co.  v.  Dcs  Moines 
Broad-Gauge  Street  R.  Co.  73  Iowa,  513,  33 
N.  W.  610,  35  N.  W.  602.  There  a  mere 
privilege  was  granted  by  a  city  in  the  use 
of  its  streets.  No  question  of  natural  right 
was  involved.  In  the  grant  of  special  privi- 
leges, no  doubt,  a  monopoly  may  be  created 
without  violating  the  constitutional  inhibi- 
tion. Do  the  words  contained  in  the  stat- 
ute, "the  Welsbach  hydrocarbon  incandes- 
cent lamp,"  mean  that  particular  lamp,  or  a 
lamp  constructed  on  the  same  general  prin- 
ciples, and  reaching  results  in  substantially 
the  same  manner?  In  construing  the  lan- 
guage of  an  act  that  is  claimed  to  be  un- 
constitutional, that  interpretation  will  be 
adopted,  if  possible,  which  will  not  render 
it  obnoxious  to  the  Constitution.  But 
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courts  may  not  by  construction  import 
words  into  an  act,  nor  make  a  statute  read 
otherwise  than  as  the  legislature  intended. 
In  order  to  arrive  at  the  legislative  intent^ 
a  rule  of  construction  is  provided  by  Code, 
§  48,  II  2,  which  reads  as  follows:  "Words 
and  phrases  shall  be  construed  according  to 
the  context  and  the  approved  usage  of  the 
language;  but  technical  words  and  phrases 
and  such  others  as  may  have  acquired  a 
peculiar  and  appropriate  meaning  in  law 
shall  be  construed  according  to  such  mean- 
ing." In  the  stipulation  of  facts  it  is 
agreed  that  there  is  a  lamp  known  to  the 
trade  as  the  "Welsbach  Hydrocarbon  Incan- 
descent Lamp,"  and  that  there  is  another 
lamp,  not  so  known,  but  constructed  on  the 
same  general  principles,  and  reaching  re- 
sults in  substantially  the  same  manner. 
Viewing  the  language  of  the  statute  in  the 
light  of  these  facts,  it  seems  clear  that  the 
I(^islature  had  in  mind  the  lamp  known  as 
the  "Welsbach  Hydrocarbon  Incandescent." 
and  not  some  other  lamp,  although  operated 
on  the  same  principle.  To  hold  otherwise 
would  be  to  import  into  the  language  used 
some  other  words,  and  give  it  an  effect 
that  was  exddently  not  intended  by  the  leg- 
islature. It  does  not  appear  how  many 
lamps  operated  on  the  same  general  princi- 
ples as  the  Welsbach  were  in  existence  when 
the  act  in  question  was  passed,  but  the  rea- 
sonable inference  from  the  agreed  statement 
of  faets  is  that  there  was  at  least  one  other 
kind  known  to  the  trade.  To  avoid  holding 
a  statute  unconstitutional,  we  are  not  war- 
ranted in  forcing  on  its  language  a  meaning 
which,  upon  a  fair  test,  is  repugnant  to  its 
terms.  French  v.  Teschemaker,  24  Cal. 
518;  Bigelow  v.  West  Wisconsin  R.  Co.  27 
Wis.  478;  It  is  only  where  the  language  of 
the  act  will  bear  two  constructions  that  a 
court  is  justilied  in  applying  a  rule  that 
will  sustain  the  aet,  rather  than  one  which 
will  defeat  it.  There  is  no  room  for  inter- 
pretation when  the  language  used  is  plain 
and  admits  of  but  one  meaning.  Considera- 
tion of  the  preceding  acts  of  the  legislature 
gives  emphasis  to  the  thought  that  the  leg- 
islature, in  passing  the  law  in  question,  had 
reference  to  a  particular  lamp,  and  not  to 
a  principle.  By  §  8  of  chapter  185  of  the 
Acts  of  the  20th  General  Assembly,  no  per- 
son was  permitted  to  use  the  lighter  prod- 
ucts of  petroleum  for  illuminating  purposes, 
"provided  that  nothing  in  this  act  should  be 
so  construed  as  to  prevent  the  use  of  ma- 
chines or  generators  constructed  on  the  same 
principle  of  the  Davy  safety  lamp."  This 
same  language  was  carried  into  the  proposed 
revision  of  the  laws  recommended  by  the 
Code  commission.  See  pages  507,  508,  of 
their  proposed  Code.  For  some  reason  the 
legislature  did  not  adopt  their  recommenda- 
tion, but,  on  the  contrary,  struck  out  the 
principle  of  a  certain  appliance,  and  spt-- 
citically  named  the  lamp  by  which  the  ligiit- 
er  products  of  petroleum  might  be  burned. 
This,  in  connection  with  the  language  used, 
is  convincing  evidence  that  a  particular 
lamp,  rather  than  a  principle,  was  referred 
to.     There  is  nothing  to  indicate  a  contrary 
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view,  save  the  rule  of  construction  to  which 
we  have  heretofore  referred.  But  this  rule 
of  construction  cannot  be  used  -for  the  pur- 
pose of  adding  to  or  taking  from  the  plainly 
expressed  language  of  the  legislature.  .  La^ke 
County  Comrs.  v.  Rollins,  130  U.  S.  662,  22 
L.  ed.  1060,  9  Sup.  Ct.  Rep.  651.  None  of 
.  the  cases  cited  by  appellee  are  in  conflict 
with  these  rules.  Without  exception,  those 
cases  relate  to  acts  that  were  susceptible 
of  two  constructions,  one  of  which  would 
render  them  obnoxious  to  the  Constitution, 
and  the  other  in  harmony  with  it.  The  lat- 
ter construction  was,  of  course,  adopted. 
Here  there  is  no  room  for  construction  for 
the  language  is  as  clear  as  words  can  make 
it. 

2.  Finding,  as  we  do,  that  the  exception 
contained  in  the  act  is  unconstitutional,  the 
next  inquii-y  is,  What  effect  does  this  hold- 
ing have  on  the  act  as  a  whole?  Does  it  de- 
stroy it  in  to  to,  or  does  the  act  remain,  with 
the  exception  expunged?  "It  has  been  held 
to  be  a  sound  construction  of  a  statute  that 
when  one  section  thereof  is  void  and  others 
valid,  yet,  if  it  evidently  appears  that  one 
section  is  a  compensation  or  inducement  for 
another,  and  the  connection  between  them 
is  such  as  to  warrant  the  belief  that  the 
valid  part  would  not  have  been  passed  alone, 
then  the  whole  should  be  held  void."  Du- 
buque V.  Chicago,  D,  d  M.  R.  Co.  47  Iowa, 
196;  iSlauson  v\  Racine,  13  Wis.  308.  Again, 
it  has  been  held  that  an  act  void  in  part 
is  not  necessarily  void  in  toto.  If  suflBcient 
remains  to  effect  its  object  without  the  aid 
of  the  invalid  portion,  the  latter  only  shall 
be  rejected,  and  the  former  shall  stand. 
Warren  v.  Charlestown,  2  Gray,  84;  Virginia 
Coupon  Cases,  114  U.  S.  270,  suh  nom.  Poin- 
dextcr  v.  Oreenhow,  29  L.  ed.  186,  5  Sup.  Ct. 
Rep.  903,  962 ;  Santo  v.  State,  2  Iowa,  205, 
63  Am.  Dec.  487 ;  Fisher  v.  McGirr,  1  Gray, 
1 ;  Huntington  v.  Worthen,  120  U.  S.  97,  30 
L.  ed.  588,  7  Sup.  Ct.  Rep.  469;  Com.  v. 
Kimball,  24  Pick.  361,  35  Am.  Dec.  326; 
Clark  V.  Ullis,  2  Blackf.  10.  Some  courts 
have  said  that,  if  an  unconstitutional  clause 
of  a  statute  cannot  be  rejected  without  af- 
fecting the  intent  of  the  legislature,  the 
whole  statute  must  fall  {Pollock  v.  Farm- 
ers' Loan  d  T.  Co.  157  U.  S.  429,  39  L.  ed. 
759,  15  Sup.  Ct.  Rep.  673;  Presser  v.  Illi- 
nois, 116  U.  S.  252,  29  L.  ed.  615,  6  Sup. 
Ct.  Rep.  580;  Spraigue  v.  Thompson,  118 
U.  S.  90,  30  L.  ed.  115,  6  Sup.  Ct.  Rep.  988), 
and  that  the  two  parts  must  be  capable  of 
separation,  so  that  each  may  be  read  by  it- 
self, else  the  imconatitutional  part  will 
carry  with  it  that  which  is  constitutional. 
With  these  rules  in  mind,  we  turn  now  to 
the  statute  in  question,  and  find  that  the 
legislature,  in  virtue  of  its  police  power, 
prohibited  the  use  of  the  lighter  products 
of  petroleum  for  illuminating  purposes,  for 
all  purposes  whatever.  Two  exceptions  to 
the  general  rule  of  prohibition  are  contained 
in  the  act,  one  of  which  is  clearly  valid, 
and  the  other  is  invalid.  Is  it  likely  that 
it  would  have  passed  an  act  containing  the 
general  prohibition,  independent  of  this  in- 
valid exception?  The  two  parts  of  the  act 
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are  not  dependent  in  terms.  In  other  words, 
they  may  be  separated,  and  the  first  may 
stand  and  is  complete  in  itself  without  ref- 
erence to  the  exception.     If  the  act  is  to  be 
declared  null  and  void  because  of  the  un- 
constitutional provision,  it  must  be  on  the 
theory  that  the  act  would  not  have  passed, 
except  as  an  entirety,  and  that  the  general 
purpose  of  the  legislature  will  be  defeated 
if  the  general  prohibition  be  held  valid  and 
the  exception  invalid.    To  solve  this  ques- 
tion, we  should  look  to  the  history  of  the 
enactment.    The     14  th    General     Assembly 
passed  an  act  prohibiting  the  sale  of  the 
lighter  products  of  petroleum,  without  ex- 
ception.    See  chapter  47.    This  act  was  car- 
ried into  the  Code  of  1873  as  §  3901.     The 
17th  General  Assembly  amended  this  law, 
and  provided  for  the  appointment  of  inspect- 
ors.    See  chapter  172.     But  the  selling  of 
the  lighter  products  of  petroleum  was  pro- 
hibited, without  exception.    The  20th  Gen- 
eral Assembly  also  amended  the  law  by  pro- 
hibiting the  sale  or  use  of  the  lighter  prod- 
ucts of  petroleum  for  illuminating  purposes, 
but  introduced  two  exceptions, — one  permit- 
ting the  use  of  such  products  when  g^ierat- 
ed  outside  of  the  building,  in  closed  reser- 
voirs, and  the  other  permitting  the  use  of 
machines  or  generators  constructed  on  the 
principle  of  Davy's  safety  lamp.    See  chap- 
ter 186.     So  far,  there  is  no  right  to  use  the 
lighter  products  of  petroleum  when  the  gas 
or  vapor  is  generated  in  the  building,  un- 
less, perhaps,  it  be  in  machines  constructed 
on  the  principle  of  Davy's  safety  lamp.  The 
exception  now  found  in  the  statute  that  we 
hold  contrary  to  the  Constitution  was  in- 
troduced   by    the    General    Assembly  that 
passed  the  Code.    From  this  hasty  review 
of  the  different  statutes,  it  will  be  observed 
that  the  general  intent  of  the  legislature 
was  to  prohibit  the  use  of  the  lighter  prod- 
ucts   of    petroleum    for    illuminating  pur- 
poses.    That  it  had  the  power  to  pass  a 
law  which  would  accomplish  this  end  there 
can  be  no  doubt,  and  that  such  was  its  in- 
tent is  equally  clear.    It  will  not  do  to  say, 
therefore,   that  it  would  not  have  passed 
the  act  in  question  without  the  exception. 
To  so  assume  would  be  to  say  that  it  in- 
tended to  permit  the  sale  or  use  of  the  light- 
er products  of  petroleum  without  let  or  hin- 
drance.      Such      construction      would      be 
contrary    to    the    legislative    policy    exist- 
ing for  more  than  twenty-five  years.    Tho 
exceptions  introduced  into    the    acts    from 
time  to  time  do  not  indicate  that  the  legis- 
lature intended  to  repeal  pre-existing  laws 
in  the  event  these  exceptions  were  held  in- 
valid.   They  were  not  the  inducement  that 
led  to  the  passage  of  the  general  prohibitory 
laws.     On  the  contrary,  they  were  permis- 
sions granted  under  certain  conditions,  and, 
if  these  pro^dsions  proved  ineffectual,  there 
is  no  ground  for  saying  that  the  whole  act 
was  destroyed.    The  general  prohibition  was 
capable  of  enforcement,  without  reference  to 
the  exception,  and  the  invalidity  of  the  ex- 
ception does  not  destroy  the  entire  act.  As 
sustaining   our   conclusions,   see    AlUn    v. 
Louisiana,  103  U.  S.  80,  26  L.  ed.  318;  Mar- 
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shall  Field  &  Go,  v.  Clark,  143  U.  S.  649, 
36  L.  eii.  204,  12  Sup.  Ct.  Rep.  495;  Wil- 
la/rd  V.  People,  5  111.  461;  Eella  v.  People, 
5  111.  498;  Santo  v.  State,  2  Iowa,  205,  63 
Am.  Dec.  487 ;  Ticman  v.  Rinker,  102  U.  S. 
123,  28  L.  ed.  103;  State  v.  Amery,  12  R. 
I.  64.  We  are  of  opinion  that  the  defend- 
ant is  not  using  the  lamp  authorized  by 
law,  and  that  if  the  exception  found  in  the 
statute  is  unconstitutional,  as  it  clearly  is, 
still  there  is  a  general  prohibition  against 
the  use  of  the  lighter  products«of  petroleum 
for  illuminating  purposes  when  the  gas  or 
vapor  thereof  is  generated  inside  the  build- 
ings to  be  lighted,  and  that,  under  the  agreed 
statement  of  facts,  defendant  was  guilty. 
While  we  cannot,  by  reversing  the  case,  in 
any  manner  affect  the  status  of  the  defend- 
ant, yet,  in  order  that  a  correct  rule  of  law 
may  be  established,  we  are  constrained  to 
disagree  with  the  learned  trial  judge,  and 
his  order  directing  a  verdict  is  reversed. 

Rehearin<j  denied. 


H.  BODDY 


V. 


B.  F.  HENRY  et  al.,  Appts, 
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1.  Ijlability  for  deceit  on  the  part  of 
a  landoivner  making  Jalse  representations 
as  to  the  quantity  in  the  tract,  on  which  a 
parctaasor  relies  to  his  injury,  cannot  be  predi- 
cated upon  the  fact  that,  from  the  means  of 
knowledge  accessible  to  him,  he  might  have 
known  the  statements  to  be  false,  if  he  in 
fact  believed  them  to  be  true. 

2.  Officerff  of  a  corporation  ^vlio  are  Um 
principal  atockhoIderB,  and  who  contem- 
plate trading  their  stock  for  other  property, 
owe  no  duty  to  the  other  party  to  the  trans- 
action, which  will  take  their  representations 
as  to  the  corporate  property  out  of  the  gen- 
eral rule  that  knowledge  of  falsity  of  repre- 
sentations is  necessary  to  support  an  action 
of  deceit  for  making  them. 

3.  Stockholders  of  a  corporation  are 
not  liable  for  false  repreaentatlona 
as  to  the  amount  of  the  corporate  property  by 
an  agent  of  the  corporation  in  charge  of  the 
property  with  power  to  sell  It,  upon  which  re- 
liance is  placed  by  a  third  person  In  purchas- 
ing the  Interest  of  such  stockholders. 

4.  The  rlffht  of  one  -vrho  trades  prop- 
erty for  corporate  stock  to  recover  for 
false  representations  by  the  owners  of  the 
stock  as  to  the  amount  of  the  corporate  prop- 
erty is  not  affected  by  the  fact  that  some  of 
the  stock  Is  taken  In  the  names  of  various 
members  of  his  family,  and  does  not  stttnd  in 
his  own  name. 

3*  Any  documents  in  possession  of 
aiimern  of  corporate  stock,  which  will 
charge  them  with  knowledge  of  the  amount  of 
Its  property,  will  likewise  charge  one  who  is 


Note. — ^As  to  liability  for  misrepresentatiuns 
made  in  good  faith,  see  McKlnnon  v.  Volimar 
(Wis.)  6  L  R.  A.  121 ;  Davis  v.  Nuzum  (Wis.)  1 
li.  B.  A.  774 :  Cameron  v.  Mount  (Wis.)  22  L. 
n.  A.  512 ;  Nash  v.  Minnesota  Title  Ins.  &  T.  Co. 
(Mass.j  28  L.  R.  A.  753;  Kountze  v.  Kennedy 
<N.  Y.)  29  L.  R.  A.  3<50 ;  and  Gerner  v.  Mosher 
(Neb.)  46  L.  R.  A.  244. 
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about  to  purchase  the  stock  with  like  knowl- 
edge If  put  Into  his  possession. 
O.     The  measure  of  damages  for  false 
representations  by  stockholders  as  to 

the  amount  of  corporate  property,  made  for 
the  purpose  of  effecting  a  sale  of  the  siock, 
and  which  are  relied  upon  by  the  purchaser, 
iR  the  difference  between  the  actual  value  of 
the  stock  and  what  It  would  have  been  worth 
had  the  representations  been  true. 

7.  Upon  the  question  of  falsity  of  rep-> 
resentations  as  to  the  quantity  of  land 
in  a  ranch  owned  by  a  corporation,  made 
by  stockholders  for  the  purpose  of  effecting 
a  sale  of  their  stock,  witnesses  may  testify 
as  to  whether  or  not  the  lands  embraced  by 
the  ranch  were  all  embraced  by  documents  in 
possession  of  the  parties,  and  as  to  whether 
land  once  owned  had  been  sold  by  the  cor- 
poration, but  conclusions  of  witnesses  as  to 
the  quantity  of  land  In  the  ranch,  based  oa 
the  documents,  are  not  admissible. 

S.  Testlin€»ny  by  the  parties  as  to  what 
they  believed  and  intended  and  relied 
upon  is  admissible  In  an  action  for  false  rep- 
resentations in  effecting  a  sale  of  property. 

9.  Stockholders  of  a  corporation^ 
charfffd  with  niakinsT  false  state- 
ments as  to  the  corporate  property  In  effect- 
ing a  sale  of  their  stock,  may  testify  as  to 
the  circumstances  of  their  acquisition  of  the 
stock,  and  their  knowledge  or  want  of  knowl- 
edge of  the  company's  business,  and  as  to  the 
custody  of  the  documents  from  which  true 
information  might  have  been  obtained. 

10.  I'pon  the  measure  of  dania^es  for 
niakintf  false  representations  as  to 
the  amount  of  property  owned  by  a 
corporation,  for  the  purpose  of  effecting  a 
sale  of  its  stock,  opinion  evidence  is  not  ad- 
missible as  to  how  much  less  the  property  Is 
worth  than  It  would  have  been  worth  If  it 
had  been  as  represented. 

(April  12,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Franklin 
Oounty  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  injuries 
caused  by  alleged  fraudulent  representations 
made  by  defendants  to  effect  an  exchange  of 
land.     Reversed. 

Statement  by  McClaln,  J.:' 

Plaintiff  sues  torecover  damages  sustained 
by  reason  of  false  and  fraudulent  represen- 
tations made  by  the  defendants  as  to  the 
quantity  of  land  contained  in  a  certain 
ranch  in  Texas,  which  ranch  constituted  the 
principal  property  of  a  stock  company,  the 
shares  of  which  were  transferred  by  defend- 
ants to  plaintiff  in  exchange  for  lands  of 
plaintiff  in  Iowa.  There  was  a  verdict  of 
$5,000  for  plaintiff,  and  from  judgment  ren- 
dered thereon  defendants  appeal. 

Messrs.  W.  A.  Powell,  E.  P.  Andrews, 
and  W.  D.  EvaiLs,  for  appellants: 

A  vendee  of  a  farm  cannot  recover  for 
false  representations  as  to  the  number  of 
acres  contained  therein,  where  such  repre- 
sentations did  not  purport  to  be  based  upon 
a  survey,  and  he  made  examination  of  the 
land  itself. 

Bankson  v.  Lagerlof  (Iowa)  75  N.  W. 
661;  Wheeler  v.  Boyd,  69  Tex.  293,  6  S.  W. 
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614;  King  v.  Brown^  54  Ind.  368;  Marmn 
V.  Bennett,  26  Wend.  169. 

The  vendee  cannot  charge  his  vendor  with 
false  and  fraudulent  representations  in  rela- 
«  tion  to  the  subject-matter  of  the  sale,  where 
he  made  investigation  for  himself,  and  was 
not  prevented  by  the  vendor  from  making 
such  investigation. 

8  Am.  &  £ng.  Enc.  Law,  p.  643 ;  14  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  114,  128;  Bell  v. 
Byerson,  11  Iowa,  233,  77  Am.  Dec.  142; 
Longshore  v.  Jack,  30  Iowa,  298;  Lucas  v. 
Crippen.  76  Io\va,  507,  41  N.  W.  205 ;  Mer- 
ritt  V.  Dufur,  99  Iowa,  211,  68  N.  W.  553; 
Armstrotui  v.  Breen,  101  Iowa,  9,  69  N.  W. 
1125;  Broirn  v.  Zachary,  102  Iowa,  433,  71 
N.  W.  413 ;  Ladner  v.  Balsley,  103  Iowa,  675, 
72  N.  W.  787. 

Where  the  purchaser  undertakes  investi- 
gation of  his  own,  and  the  vendor  does  noth- 
ing to  prove  it  from  being  as  free  as  he 
chooses  to  make  it,  he  cannot  allege  that 
the  vendor  made  misrepresentations. 

Beattij  V.  Benton,  135  U.  S.  247,  34  L.  ed. 
124,  10  Sup.  Ct.  Rep.  747;  Orauel  v.  Wolfe, 
185  Pa.  83,  39  Atl.  819;  Wheeler  v.  Robin- 
son, 86  Hun,  661,  33  N.  Y.  Supp.  921; 
Slaughter  v.  Gerson,  13  WalK  383,  20  L.  ed. 
628;  Farr  v.  Peterson,  91  Wis.  182,  64  N. 
W.  863 ;  Warner  v.  Benjamin,  89  Wis.  290, 
62  N.  W.  179;  Wood  v.  Boynton,  64  Wis. 
265,  54  Am.  Rep.  610,  25  N.  W.  42 ;  Mosher 
V.  Post,  89  Wis.  602,  62  N.  W.  516;  Poland 
V.  Brownell,  131  Mass.  138,  41  Am.  Rep. 
215;  Bankson  v.  Lagerlof  (Iowa)  75  N.  W. 
661. 

Moans  and  opportunities  of  acquiring 
knowledge  of  fraudulent  representations  in- 
ducing the  sale  of  land  are  equivalent  to 
knowledge. 

Lcc  V.  McClelland,  120  Cal.  147,  52  Pac. 
300;  Wren  v.  Moncure,  95  Va.  369,  28  S.  E. 
.588;  Lawson  v.  Floyd,  124  U.  S.  108,  31  L. 
ed.  347,  8  Sup.  Ct  Rep.  409. 

A  vendee  cannot  recover  for  false  repre- 
sentations, where  it  is  shown  that  he  re- 
ceived greater  value  than  ho  paid. 

Hale  V.  Philhrick,  47  Iowa,  217. 

The  plaintiff  must  show,  not  only  that  the 
representations  were  false,  but  that  the  de- 
fendants knew  them  to  be  false  when  they 
made  them. 

Holmes  v.  Clark,  10  Iowa,  423;  Avery  v. 
Chapman,  62  Iowa,  144,  17  X.  W.  454; 
Courtney  v.  Carr,  11  Iowa,  295;  Gates  v. 
Reynolds,  13  Iowa,  1 ;  Hallam  v.  Todhunter, 
24  Iowa,  166;  McKoun  v.  Furga-son,  47 
Iowa,  636;  Allison  v.  Jack,  76  Iowa,  208, 
40  N.  W.  811;  Hylvcster  v.  Henrich,  93 
Iowa,  489,  61  X.  W.  942. 

Messrs.  F.  M.  Williams  and  Albrook 
A  liimdy,  for  appellee: 

The  parties  were  on  unequal  footing;  de- 
fendants had  full  knowledge  of  what  the  rec- 
ords and  papers  showed,  while  plaintiff  did 
not  get  that  knowledge  until  some  time  aft- 
er the  exchange,  and  then  only  when  he  got 
his  first  tax  receipt,  when  he  found  the 
ranch  far  short  of  what  deifendants  repre- 
sented it  to  contain. 

If  parties  are  on  an  unequal  footing  it  is 
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a  question  of  fact  wiiether  fraud  or  deceit 
has  been  practised. 

8  Am.  &  Eng.  Enc.  Law,  p.  644:  Schtcenk 
v.  Waylor,  102  N.  Y.  683,  7  N.  E.  788 ;  Jack- 
son V.  Armstrong,  60  Mich.  65,  14  N.  W.  702. 

An  allegation  in  a  complaint  that  the  de- 
fendant "falsely  and  fraudulently  repre- 
sented' is  a  sufficient  statement  of  scienter. 

Thomas  v.  Beehe,  25  N.  Y.  244;  Miller  v. 
Barber,  66  N.  Y.  564;  Stevens  v.  New  York, 
84  N.  Y.  306;  Bank  of  Montreal  v.  Thayer, 
2  McCrary,  L  7  Fed.  622 ;  Langsdaie  v.  Gir- 
ton,  51  Ind.  99;  Watson  v.  Chesire,  18  lowa^ 
202,  87  Am.  Dec.  382. 

Ilepresentations,  if  false  and  made  to  de- 
ceive and  mislead,  are  sufficiently  fraudu- 
lent. 

Mills  V.  Collins,  67  Iowa,  167,  25  N.  W. 
109;  Cotes  v.  Davenport,  9  Iowa,  238. 

If  one  of  the  parties  to  a  contract  refer* 
the  other  to  a  third  person  for  information 
as  to  the  subject-matter,  he  makes  such 
person  his  agent,  and  is  res|K>nsible  for  his 
statements  as  if  made  by  himself. 

Witheru^ax  v.  Riddle,  121  111.  140,  13  X. 
E.  545;  State  v.  Cadxcell,  79  Iowa,  435,  44 
N.  W.  700. 

There  are  circumstances  under  which 
knowledge  of  falsity  or  scienter  will  be  in- 
ferred. Such  is  the  case  where  officers  of  a 
corporation  misrepresent  the  assets  to  sub- 
scribers or  purchasers  of  stocks.  If  they 
assert  that  of  their  own  knowledge  the  as- 
sets are  so  and  so,  with  record  books  and 
papers  at  their  command  to  so  ascertain, 
then  they  are  bound  to  know  what  said  rec- 
ord books  and  papers  show,  and  will  be 
bound  by  the  fact;  and  where  said  paper* 
.show  the  statement  to  be  false,  said  officer?* 
will  be  presumed  to  know  that  it  is  false,  or, 
in  other  words,  it  will  be  presumed,  and  that 
is  what  the  instructions  say,  and  it  is  the 
law. 

Hubbard  v.  Wcarc,  79  Iowa.  686,  44  X. 
W.  915;  Cook,  Stock  &  Stockholders^  1st  el. 
§§  147,  148. 

The  true  measure  of  damages  is  the  dif- 
ference between  what  the  property  as  re- 
ceived was  worth  and  what  it  would  have 
l)een  worth  if  as  represented. 

Gates  V.  Reynolds,  13  Iowa,  1;  Mobcrly 
V.  Alexander,  19  Iowa,  162;  White  \.  Smithy 
54  Iowa.  233,  6  N.  W.  284. 

The  liability  of  the  vendor  arises  from 
his  own  fraud  and  falsehood,  and  is  not  af- 
fected by  the  question  of  diligence  on  the 
part,  of  the  vendee. 

Hale  V.  Philbrick,  42  Iowa,  81. 

A  vendor  who  induces  his  vendee  to  pur- 
chase land  by  falsely  and  fraudulently  rep- 
resenting thai  the  title  is  perfect  is  liable 
to  the  vendee  for  such  fraud,  even  though 
the  contract  of  purchase  provided  for,  and 
the  sale  was  consummated  by,  a  quitclaim 
deed  only. 

Ballou  V.  Ltwas,  69  Iowa,  22,  12  N.  W. 
745;  Kimball  v.  Saguin,  86  Iowa,  192,  5a 
N.  W.  116. 

Independent  investigation  does  not  bar 
a  party  from  recovering  if  it  appears  that, 
without  fault  on  his  part,  he  did  not  leara 
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the  truth,  and  he  relied  upon  the  representa- 
tion. 

14  Am.  &  Eng.  Enc.  Law,  p.  112;  Meek 
V.  Keene,  47  Ind.  77;  Foley  v.  Holtry,  43 
Neb.  133,  61  K.  W.  120;  Olcott  v.  Bolton, 
50  Neb.  779,  70  X.  W.  366. 

The  conduct  of  a  party  which  tends  to 
conceal  or  suppress  material  facts  is  fre- 
quently as  efTective  in  deceiving  another  as 
actually  false  representations. 

Beardfiley  v.  Duntley,  69  N.  Y.  581;  Stew- 
art V.  Wyoming  Cattle  Ranche  Co.  128  U. 
S.  383,  32  L.  ed.  439,  9  Sup.  Ct.  Rep.  101 ; 
Qce  V.  M088y  68  Iowa,  318,  27  N.  W.  268. 

A  partial  disclosure  o^  facts  is  equivalent 
to  fraud  if  a  false  impression  is  conveyed. 

CoUs  v.  Kennedy,  81  Iowa,  360,  40  N.  W. 
1088;  14  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  83. 

Knowledace  of  the  falsity  of  a  representa- 
tion may  be  implied  where  the  party  occu- 
pied a  special  situation,  or  possessed  such 
special  means  of  knowledge  as  made  it  his 
duty  to  know  the  truth  or  falsity  of  the  rep- 
resentation. 

14  Am.  &  Eng.  Enc.  Law,  2d  ©d.  p.  95; 
Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W. 
915;  Thorne  v.  Prentiss,  83  111.  101;  Ruff  v. 
Jarrett,  94  111.  479;  Hicks  v.  Stevens,  121 
111.  186,  11  X.  E.  241. 

In  order  to  recover  for  a  deficiency  in  the 
number  of  acres  sold  it  must  be  shown,  that 
the  defendants  falsely  and  fraudulently  rep- 
resented the  number  of  acres  in  the  tracts 
described,  or  that  they  purchased  the  land 
by  the  acre,  and  the  amount  paid  by  them 
was  in  excess  of  the  sum  they  agreed  to  pay. 

Lane  v.  Parsons,  108  Iowa,  241,  79  N.  W. 
61 ;  Hosleton  v.  Dickinson,  51  Iowa,  244,  1 
N.  W.  550;  Belknap  v.  Sealey,  14  N.  Y. 
151,  67  Am.  Dec.  120;  Ward  v.  Dean,  69 
Minn.  466,  72  N.  W.  710;  Powell  v.  Clark, 
5  'Mass.  355,  4  Am.  Dec,  67 ;  Pickman  v. 
Trinity  Church,  123  Mass.  1,  25  Am.  Rep.  1; 
Nolle  V.  Googins,  99  Mass.  235. 

The  true  rule  is  to  allow  the  purchaser 
compensation  for  the  deficiency  according 
to  the  average  value  of  the  lands  sold,  at  the 
time  of  purchase. 

Stow  V.  Bozeman,  29  Ala.  397;  Tyler  v. 
Anderson,  106  Ind.  185,  0  N.  E.  600. 

The  measure  of  plaintiff's  damage  is  such 
sum  as  will  compensate  him  for  that  which 
he  lost  by  reason  of  fraud.  The  loss  would 
be  the  reasonable  market  value  of  the  land 
lost,  at  the  time  of  failure  of  title. 

Stewart  v.  Jack,  78  Iowa,  156,^  42  N.  W. 
633;  White  v.  Smith,  54  Iowa,  238,  6  N.  W. 
284;  Devin  v.  Himer,  29  Iowa,  298;  Likes 
V.  Baer,  8  Iowa,  308;  Hahn  v.  Cummings,  3 
Iowa,  583. 

Defendants  will  not  be  allowed  to  show 
that  the  property  plaintiff  received  was 
equal  to  what  he  conveyed,  the  quej^tion  be- 
ing, Did  he  receive  what  he  bargained  for? 

Mitchell  v.  McDougall,  62  111.  506. 
On  petition  for  rehearing. 

When  a  fraud  is  committed  in  the  name 
and  under  cover  of  a  corporation,  by  per- 
sons having  the  right  to  speak  for  it,  for 
their  personal  gain  and  benefit,  they  are 
bound  to  answer  personally  for  their  wrong- 
ful acts.  Their  tongues  uttered  the  false 
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words,  and  their  purses  should  pay  the  dam- 
ages. 

Tcachout  V.  Van  Hoesen,  76  Iowa,  120,  1 
L.  R.  A.  064,  40  N.  W.  96. 

The  corporation  owed  the  plaintiff  the 
same  duty  as  to  diligence  and  disclosure  in 
transferring  to  him  all  the  stock  that  it 
would  have  owed  had  it  transferred  a  por- 
tion only. 

Hubbard  v.  Weare,  79  Iowa,  678,  44  X. 
W.  915. 

The  corporation,  and  not  the  stockholders, 
own  and  control  the  assets. 

Button  V.  Hoffman,  61  Wis.  20,  50  Am. 
Rep.  131,  20  N.  W.  667;  Smith  v.  Hurd,  12 
Met.  384,  46  Am.  Dec.  690. 

As  against  the  corporation,  the  books  of 
the  company  are  admissible  in  evidence. 

St.  Louis  d  C.  R.  R.  Co.  v.  J-Jakins,  30 
Iowa,  282 ;  Cormac  v.  W^estem  White  Bronze 
Co.  77  Iowa,  34,  41  N.  W.  480. 

Knowledge  of  the  agent  is  knowledge  of 
the  principal. 

McClelland  v.  Saul  (Iowa)  84  N.  W. 
1034;  Ocnsburg  v.  Marshall  Field  d  Co.  104 
Iowa,  604,  74  N.  W.  3 ;  Huff  v.  Farwell,  67 
Iowa,  298,  25  N.  W.  252;  Thompson  v.  Mcr- 
Hll,  58  Iowa,  419,  10  N.  W.  796;  Jones  v. 
Bamford,  21  Iowa,  217. 

MoClaln,  J.,  delivered  the  opinion  of  the 
court : 

The  defendants,  being  the  president  and 
secretary,  respectively,  of  the  Clay  County 
Land  &  Cattle  Company  of  Texas,  and  the 
owners  of  2,450  shares  out  of  the  entire 
stock  of  the  company,  consisting  of  2,500 
shares,  in  March,  1897,  advertised  a  Texas 
ranch  for  sale  as  a  part  of  the  property  of 
the  company.  This  advertisement  came  to 
the  notice  of  plaintiff,  who  resided  in  Frank- 
lin county,  Iowa,  and  owned  a  tract  of  land 
in  that  county  ck  1,760  acres,  which  he  had 
listed  with  the  real -estate  agents  at  Bur- 
lington, Iowa,  for  sale.  Plaintiff  and  his 
agents  corresponded  with  defendants  with 
reference  to  exchanging  the  Franklin  coun- 
ty land  for  the  Texas  ranch,  and  subsequent- 
ly had  personal  negotiations  with  them, 
which  resulted  in  the  transfer  to  plaintiff 
of  defendant's  stock  in  the  corporation,  and 
the  conveyance  by  plaintiff  to  defendants 
of  his  Franklin  county  land.  The  defend- 
ants, at  the  time  of  the  commencement  of 
these  negotiations,  had  only  recently  ac- 
quired any  considerable  interest  in  the  Tex- 
as company,  and  become  its  officers,  and 
neither  of  them  had  seen  the  Texas  ranch. 
During  the  course  of  the  negotiations  the 
plaintiff  and  defendant  Henry  both  visited 
the  Texas  ranch,  the  plaintiff  on  three  dif- 
ferent occasions.  Defendants  referred 
plaintiff  to  one  Butcher,  who  was  in  charge 
of  the  ranch  as  agent  for  the  company,  and 
some  of  plaintiff's  interviews  with  reference 
to  the  property  were  with  him.  The  sole 
issue  in  the  case  is  whether,  in  the  course 
of  these  negotiations,  false  and  fraudulent 
representations  were  made  by  defendants,  or 
by  said  Butcher  as  their  agent,  on  which 
plaintiff  relied  and  had  a  right  to  rely,  with 
reference  to  the  amount  of  land  included  in 
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the  ranch.  It  may  be  said  that  there  is  no 
controversy  as  to  the  fact  that  the  bounda- 
ries of  the  ranch  were  correctly  referred  to 
and  pointed  out,  but  the  controversy  is  as  to 
what  was  represented  with  reference  to  the 
area  included,  and  whether  puch  representa- 
tions, if  erroneous,  were  false  and  fraudu- 
lent; it  being  contended  that  defendants  rep- 
resented the  ranch  as  containing  about  17,- 
OOO  acres,  whereas,  in  fact,  its  contents  fell 
short  of  that  quantity  by  more  than  2,000 
acres.  Although  defendants  transferred  to 
plaintiff  their  share  of  stock  in  the  compa- 
ny, and  not  directly  the  ranch  itself,  yet 
there  is  no  question  but  that  the  principal 
capital  and  property  of  the  corporation  con- 
sisted in  this  ranch,  and  that  the  actual 
value  of  the  stock  depended  to  a  large  ex- 
tent* on  the  amount  of  land  included  in  the 
ranch,  so  that  any  false  and  fraudulent  rep- 
resentations as  to  its  area  would  be  so  far 
material  in  the  transaction  as  to  render  the 
defendants  liable  in  the  same  way  as  though 
they  had  directly  conveyed  the  ranch  itself 
in  exchange  for  plaintiff's  land. 

The  foregoing  are  the  facts  necessary  for 
an  understanding  of  the  questions  of  law 
involved  in  the  case.  The  general  legal 
proposition  on  which  plaintiff's  action  rests 
is  that  false  and  fraudulent  representations 
made,  with  knowledge  of  their  falsity,  by 
one  person  to  another,  and  relied  on  by  the 
latter  to  his  injury,  render  the  person  mak- 
ing such  representations  liable  to  him  in 
damages  for  the  injury  thus  resulting.  The 
necessary  elements  of  this  legal  wrong,  for 
which  a  court  of  law  gives  redress  in  an  ac- 
tion for  deceit,  are:  (1)  False  representa- 
tions by  defendant,  upon,  which  plaintiff 
had  the  right  to  rely;  (2)  knowledge  of 
their  falsity  on  the  part  of  defendant;  and 
(3)  injury  to  plaintiff  resulting  from  his 
reliance  thereon. 

The  court  instructed  the  jury  that,  in  de- 
termining whether  or  not  defendants  knew 
that  the  representations  alleged  to  have 
been  made  by  them  as  to  the  quantity  of 
land  were  false,  the  jury  had  the  right  to 
consider  the  fact  that  defendants  were  stock- 
holders and  officers  of  the  company,  and  had 
in  their  custody  and  control  maps,  abstracts, 
tax  receipts,  and  other  papers  or  books  be- 
lonsring  to  the  company,  and  pertaining  to 
said  land,  which  contained  information  as 
to  the  acreage  of  the  ranch  as  well  as  per- 
sonal knowledge  of  the  number  of  acres  on 
the  part  of  defendants,  and  all  means  of 
said  knowledge  and  all  other  facts  and  cir- 
cumstances BA  may  have  been  shown  by  the 
evidence  bearing  on  and  pertaining  to  said 
knowledge;  also  that  such  officers  would  be 
presumed  to  have  known  that  which  it  was 
their  duty  to  know,  and  that,  before  making 
representations  as  to  the  amount  of  land, 
it  was  their  duty  to  use  reasonable  diligence 
to  know  that  the  representations  were  true, 
and  that  they  would  be  presumed  to  have 
used  such  diligence,  and  to  possess  the 
knovvledsfe  which  its  exercise  would  bring  to 
them;  also  that,  though  defendants  did  not 
know  the  representations  to  be  false,  yet  if 
tliey  made  tiiem  as  true,  and  of  their  per- 
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sonal  knowledge  as  to  truth  or  falsdty,  and 
had  the  means  at  hand  as  such  officers  to 
know  their  truth  or  falsity,  and  had  as- 
sumed such  knowledge,  then,  under  the  law, 
they  were  presumed  to  have  known  such  rep- 
resentations were  false.  In  effect,  the  court 
thus  authorized  the  jury  to  hold  defendants 
liable  without  any  proof  of  knowledge  of 
falsity  of  these  statements  on  the  port  of 
defendants,  if,  from  the  means  of  knowledge 
accessible  to  them,  they  might  have  known 
the  statements  to  be  false,  even  though,  as 
a  matter  of  fact,  they  beiie\'ed  them  to  be 
true.  Unless  defendants  were  chargeable 
with  some  duty  to  plaintiff  by  reatson  of 
their  being  officers  of  the  company,  this  di- 
rection was  plainly  contrary  to  the  rule 
long  recognized  by  this  court  with  refi^rence 
to  the  necessity  of  proof  of  scinitcr  in  ac- 
tions for  deceit.  The  rule  uniformly  recog- 
nized by  this  court  is  that  the  plaintiff  must 
show  by  competent  testimony  that  the  repre- 
sentations were  false  and  fraudulent,  within 
the  knowledge  of  the  party  making  them. 
It  is  not  enough  that  they  were  made 
through  mistake,  ignorance,  oV  carelessness, 
or  without  reason  to  believe  that  they  were 
true.  Holmes  v.  Clark,  10  Iowa,  423; 
Courtney  v.  Carr,  11  Iowa,  295;  Hailam  v. 
Todhunter,  24  Iowa,  166;  Avery  v.  Chap- 
man, 62  Iowa,  144,  17  N.  W.  454;  Allison 
V.  Jach,  76  Iowa,  205.  40  N.  W.  811;  Phelps 
V.  James,  79  Iowa,  262,  44  N.  W.  543 ;  SyU 
tester  V.  Henrich,  93  Iowa,  489,  61  N.  W. 
942. 

There  is  an  intimation  in  McKouont  v.  Fur- 
ga^on,  47  Iowa,  636,  that  the  representa^- 
tion  of  a  matter  as  truth  of  personal  knowl- 
edge, of  which  the  person  making  the  rep- 
resentation hod  no  laiowledge  whatever,  is  a 
false  representation,  and  this  qualification 
of  the  rule  is  supported  by  authorities  from 
other  states.  Kountze  v.  Kennedy^  147  N. 
Y.  124,  29  L.  R.  A.  360,  41  N.  E.  414;  CoU 
V.  Cassidy,  138  Mass.  437,  62  Am.  Rep.  284; 
Chatham  Fwmace  Co,  v.  Moffatt,  147  Mass. 
403,  18  N.  E.  168;  Lohdell  v.  Baker,  1  Met 
193,  35  Am,  Dec.  358;  Cooper  v.  Schlesinger, 
111  U.  S.  148,  28  L.  ed.  382,  4  Sup.  Ct.  Rep. 
360;  Oriswold  v.  Oehhie,  126  Pa.  363,  17  Ati. 
673 ;  Hexter  v.  Bast,  125  Pa.  52,  72,  17  Atl. 
252 ;  Rotoell  v.  Chase,  61  N.  H.  135. 

But  even  this  statement  of  the  law  would 
not  help  out  the  inf^tnictions  which  we  are 
now  considering.  There  are  cases  decided 
by  other  .courts  extending  the  rule  of  lia- 
bility beyond  that  recognized  in  this  state. 
See  Ifolcomh  v.  Noble,  69  Mich.  306,  37  N. 
VV.  497;  Totten  v.  Burhans,  91  Mich.  495, 
51  N.  W.  1119;  Trimble  v.  Reid,  97  Ky.  713, 
31  S.  W.  861;  Foard  v.  McComb,  12*  Bush, 
723;  Foster  v.  Kennedy,  38  Ala.  359,  81  Am. 
Dec.  56.  But  these  cases  are  wrong  in  prin- 
ciple. The  question  is  not  whether  defendant 
has  made  representations  which  amount  to 
an  implied  warranty,  or  whether  the  con- 
tract ought  to  be  rescinded  in  equity,  or 
whether  the  defendant  has  attempted  to 
gain  an  unconscionable  advantage;  for  these 
matters  are  subject  of  investigation  and  re- 
dress in  different  forms  of  action.  Stone  v. 
Detiny,  4  Met.  151;  Cameron  y.  Mount,  80 
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Wdi.  477,  22  L.  R.  A.  512,  56  N.  W.  1094; 
SMith  V.  Bricker,  86  Iowa,  285,  53  N.  W. 
250;  Hunter  v.  French  League  Safety  Cure 
Co,  96  Iowa,  573,  65  N.  W.  828. 

In  the  caae  of  Kountze  v.  Kennedy,  147 
N.  Y.  129,  29  L.  R.  A.  363,  41  N.  E.  414, 
it  is  said:  ''Mis judgment,  however  gross,  or 
want  of  caution,  however  marked,  is  not 
fraud.  Intentional  fraud,  as  distinguished 
from  a  mere  breach  of  duty  or  the  omission 
to  use  due  care,  is  an  essential  factor  in  an 
action  for  deceit.  The  man  who  intention- 
ally deceives  another  to  his  Injury  should  be 
legally  responsible  for  the  consequences. 
Hut  if,  through  inattention,  want  of  judg- 
ment, reliance  upon  information  which  a 
wiser  man  might  not  credit,  misconception 
of  the  facts  or  of  his  moral  obligation  to  in- 
quire, he  makes  a  representation  designed 
to  influence  the  conduct  of  another,  and  up- 
on which  the  other  acta  to  his  prejudice,  yet, 
if  the  misrepresentation  was  honestly  made, 
believing  it  to  be  true,  whatever  other  lia- 
bility he  may  incur  he  cannot  be  made  lia- 
ble in  an  action  for  deceit.  The  law  affords 
remedies  for  the  consequences,  of  innocent 
misrepresenta/tion.  A  contract  induced 
thereby  may  in  many  cases  be  avoided,  and 
the  equitable  powers  of  courts  are  frequent- 
ly interposed  for  the  rescission  of  contracts 
or  transactions  based  upon  mistake  or  inno- 
cent misrepresentation.  While  the  common- 
law  action  of  deceit  furnishes  a  remedy  for 
fraud  which  ought  to  be  preserved,  we  think 
it  should  be  kept  within  its  ancient  limits, 
and  should  not  by  construction  be  extended 
to  embrace  dealings  which,  however  unfor- 
tunate they  may  have  proved  to  one  of  the 
parties,  vfero  not  induced  by  actual  inten- 
tional fraud  on  the  part  of  the  other.  We 
have  referred  to  a  representation  made  with- 
out knowing  whether  it  was  true  or  false, 
and  where  the  party  making  it  was  indiffer- 
ent whether  it  was  true  or  false,  as  sufficient 
to  sustain  the  action  if  the  representation 
was  in  fact  untrue.  The  making  of  a  repre- 
sentation to  influence  the  conduct  of  the  per- 
'  son  to  whom  it  was  made  carries  with  it  an 
assurance,  necessarily  implied  from  the  situ- 
ation, of  the  belief  of  the  piirty  making  it 
in  the  truth  of  the  aflirmation."  In  this  ac- 
tion the  sole  question  is  that  of  deceit;  that 
^  is,  whether,  by  statements  which  are  inten- 
tionally and  morally  wrong,  defendant  has 
deceived  the  plaintiff  to  his  injury.  Pasley 
V.  Freeman,  2  T.  R.  51,  2  Smith,  Lead.  Cas. 
8th  ed.  75;  Fisher  v.  Mellcn,  103  Mass.  503; 
tfash  V.  Minnesota  Title  Ins.  d  T.  Co, 
163  Mass.  574,  28  L.  R.  A.  753,  40  N.  E. 
1039;  Erie  City  Iron  Works  v.  Barber,  106 
Pa.  125,  139,  51  Ara.  Rep.  508;  Crowell  v. 
Jackson,  53  N.  J.  L.  056,  23  Atl.  426;  Ball 
V.  Lively,  4  Dana,  369;  Webb's  Pollock, 
Torts,  355,  362. 

To  hold  that  defendant,  in  an  action  of 
deceit,  is  liable  for  false  statements,  the  fal- 
sity of  which  he  might  have  known  by  in- 
vestigation, but  which  he  in  fact  believed 
to  be  true,  is  to  put  a  liability  on  one  for 
whtlt  he  says  in  good  faith,  under  circum- 
stances not  making  it  his  duty  to  make  any 
statement  whatever.  The  lack  of  uniform- 
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ity  in  the  rules  on  this  question,  recognized 
by  courts  which  have  departed  from  the  old 
and  established  landmarks,  is  warning  that 
certainty  in  the  law  is  only  to  be  preserved 
by  adhering  to  the  requirement  that  the 
complaining  party  shall  show  knowledge  of 
the  falsity  of  the  statement  complained  of. 
If  liability  in  such  cases  is  to  be  predicated 
on  the  question  whether  the  party  making 
the  representation  might  have  known  of  its 
falsity,  then  the  greatest  uncertainty  must 
result  as  to  how  •  much  opportunity  for 
knowledge  is  necessary,  to  render  him  liable 
and  there  would  be  no  definite  rule  possible 
without  adopting  the  broad  proposition  that 
every  statement  made  by  one  person  to  an- 
other with  regard  to  a  business  transaction 
involves  a  warranty  of  its  truthfulness, 
which  is  further  than  we  feel  justifieti  in 
going,  either  on  revtson  or  authority. 

It  ^ms  to  us  that  the  rule  in  this  state 
has  not  been  departed  from  or  enlarged  in 
Uuhbard  v.  Wearc,  79  Powa,  678,  44  N.  W. 
915;  but,  on  the  contrary,  is  there  fully  rec- 
o<rnized.  That,  however,  was  an  equitable 
action,  and  therefore  it  was  competent  for 
the  court  to  consider  what  evidence  was  suf- 
ficient, in  its  judgment,  to  show  knowledge 
of  the  falsity  of  the  statements  relied  upon. 
It  is  one  thing  to  hold  as  a  matter  of  fact 
that  from  certain  evidence  the  court  will 
find  knowledge  to  have  existed  in  a  particu- 
lar case,  and,  on  the  other  hand,  to  charge 
the  jury  with  such  facts  as  matter  of  law 
render  the  defendant  liable,  without  a  find- 
ing of  knowledge  as  a  fact.  Atkins  v.  El- 
icell,  45  N.  Y.  753. 

The  case  of  Hubbard  v.  Weare,  79  Iowa, 
678,  44  N.  W.  915,  illustrates  another  difli- 
culty  with  the  instructions  given  by  the 
court  in  this  case.  That  was  a  case  where 
plaintiff,  having  subscribed  and  paid  for 
stock  in  a  corporation  of^which  defendant 
was  president,  brought  action  against  de- 
fendant for  damages  on  account  of  misrep- 
resentiitions  made  as  to  the  solvency  and 
profits  of  the  company,  and  the  courts  held 
that  there  had  been  such  misrepresentation 
and  fraud  on  the  part  of  defendant  as  to 
entitle  plaintiff  to  recover.  This  result 
was  reached  on  the  theory  that  the  officers 
of  a  corporation  owe  a  duty  to  those  who 
subscribe  for  stock  in  the  corporation,  and 
are  bound  to  know  ita  financial  condition, 
and  to  state  with  strict  and  scrupulous  ac- 
curacy the  existence  of  facts  affecting  the 
advantages  held  out  as  inducements  to  take 
shares,  and  it  is  said:  "Such  officers  will 
be  presumed  to  have  known  that  which  it 
was  their  duty  to  know.  Before  making 
representations  as  to  the  condition  of  the 
company  as  inducements  to  take  stock 
therein  or  extend  credit  thereto,  it  is  their 
duty  to  use  reasonable  diligence  to  know 
that  the  representations  are  true,  and  they 
will  be  presumed  to  have  used  such  diligence 
and  to  possess  the  knowledge  which  its  exer- 
cise would  bring  to  them."  The  lower 
courts  seem  to  have  thought  that  defendants* 
relations  to  the  company  in  the  case  now  be- 
fore us  imposed  upon  them  some  such  duty 
as  to  diligence  in  dealing  with  plaintiff;  for. 
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in  each  of  the  instructions  in  which  the  lia- 
bility of  defendants  for  representations 
made  by  them  is  discussed,  the  court  condi- 
tions the  rule  of  liability  which  it  states  on 
a  finding  of  the  jury  that  the  defendants 
were  oflicers  of  the  corporation.  Tliis  was 
plainly  erroneous.  Plaintiff  was  not  ac- 
quiring the  ^tock  of  the  corporation  by  sub- 
scription and  purchase  from  the  corporation 
itself,  but  was  simply  buying  stock  from 
stockholders  of  the  corporation.  He  vas 
acquiring  in  the  corporation  the  rights 
which  defendants  had  as  stockholders,  and 
the  officers  of  the  company,  as  such,  had 
nothing  to  do  with  the  transaction.  They 
owed  Uy  him  no  duty  as  officers  'svith  refer- 
ence to  diligence  and  disclosure.  The  sim- 
ple question  in  the  case  is  whether  defend- 
ants, as  holders  of  certain  stock,  in  transfer- 
ring it  to  plaintiff,  knowingly  made  false 
and  fraudulent  representations  with  •refer- 
ence to  a  material  matter  affecting  the  val- 
ue of  the  stock.  •  It  may  be  that  if,  as  offi- 
cers, they  actually  knew  the  representations 
to  be  false,  they  would  be  charged  with^such 
knowledge  as  individuals;  but  the  duties 
and  liabilities  of  officers  towards  subscrib- 
ers to  the  stock,  which  are  explained  in  Huh- 
hard  v.  Weare,  79  Iowa,  678,  44  N.  W.  915, 
did  not  rest  upon  and  attach  to  defendants 
in  their  dealings  with  plaintiff.  The  court 
erred  in  submitting  to  the  jury  the  question 
whether  defendants  were  officers  of  the  cor- 
poration, for  the  purpose  of  finding  a  lia- 
bility on  the  part  of  defendants  which  would 
not  have  existed  had  they  not  been  such  offi- 
cers. The  fact  to  be  determined  M'as  wheth- 
er the  misrepresentations,  if  made,  were 
known  to  be  false,  and  that  fact  would  not 
be  dependent  on  defendants'  official  connec- 
tion with  the  company.  Crotoell  v.  Jdck- 
son,  53  N.  J.  L.  656,  23  Atl.  426. 

A  similar  erro^  was  committed  in  submit- 
ting to  the  jury  the  question  whether  Butch- 
er, who  was  manager  of  the  ranch,  was  the 
agent  of  the  corporation,  as  bearing  on  the 
liability  of  defendants  for  false  statements 
ma-de  by  him  in  connection  with  the  transac- 
tion. If  he  was  the  agent  of  the  defendants 
for  the  purpose  of  negotiating  the  sale  of  the 
stock,  or  if  he  was  a  person  to  whom  the 
defendants  referred  the  plaintiff  for  infor- 
mation, then,  no  doubt,  false  representa- 
tions made  by  him  with  knowledge  of  their 
falsity,  or  representations  which  defendants 
supposed  he  would  make,  and  which  they 
knew  would  be  false,  although  he  might 
have  made  them  in  good  faith,  w^ould  furnish 
a  basis  for  liability  on  the  part  of  defend- 
ants: but  the  mere  fact  that  he  was  the 
agent  of  the  company  in  charge  of  the  prop- 
erty, even  though  as  agent  of  the  company 
he  liad  authority  to  sell  its  property,  would 
not  make  him  the  agent  of  the  defendants 
in  a  transaction  relating  to  the  sale  of  this 
stock. 

Some  of  the  stock  acquired  by  the  plaintiff 
in  this  transaction  was  taken  in  the  names 
of  members  of  his  family,  and  defendants 
complain  that  plaintiff  was  not  entitled  to 
recover  damages  for  denreciation  in  the  val- 
ue of  such  shares,  due  to  misrepresentations 
53  L.  R.  A. 


as  to  the  quantity  of  land.  But  we  do  not 
concur  in  this  view.  The  entire  body  of 
stouK  transferred  by  defendants  was  so 
transferred  in  consideration  of  the  exchange 
of  plaintiff's  property,  and  his  right  to  re- 
cover for  any  deficiency  in  the  value  of  such 
stock  due  to  misrepresentations  would  not 
be  affected  bv  the  fact  that  some  of  the  stock 
thus  acquired  by  him  was,  by  his  directions, 
put  into  the  hands  of  others. 

Complaint  is  also  made  of  instructions 
with  reference  to  whether  plaintiff  was 
chargeable  with  knowledge  as  to  the  quan- 
tity of  the  land  which  might  have  been 
derived  from  the  maps,  plats,  and  other  pa- 
pers put  into  his  hands  by  defendants  be- 
fore the  trade  was  consummated.  Without 
discussing  the  particular  language  used  in 
these  instructions,  it  is  sufficient  to  say  that, 
so  far  as  we  can  see,  the  plaintiff  and  the 
defendants  were  on  an  equal  footing,  and 
Laat  any  documents  which  in  the  posses- 
sion of  defendants  would  charge  them  w^ith 
I  knowledge  would  equally,  if  put  into  the  pos- 
session of  plaintiff  for  the  purpose  of  giving 
him  information  in  regard  to  the  quantity 
of  land,  constitute  notice  to  him. 

In  estimating  the  measure  of  damage  sus- 
tained by  plaintiff  by  reason  of  any  false 
representations  made  by  defendants  with 
knowledge  of  their  falsity,  we  suggest  that 
the  proper  rule  would  be  to  find  out  how 
much  less  the  value  of  the  stock  was  than 
it  would  have  been  if  the  representations 
had  been  true.  This  stock  did  not,  as  we 
understand  it,  have  any  market  value  in 
itself,  and  its  value  was  dependent  entirely 
upon  the  value  of  the  corporate  property 
which  it  represented. 

Many  assignments  of  error  based  on  rul- 
ings relating  to  the  introduction  of  evidence 
are  argued.  So  far  as  they  raise  questions 
which  may  be  important  on  a  retrial  of  the 
case,  we  briefly  dispose  of  them  as  follows: 
The  court  properly  allowed  witnesses  to  tes- 
tify as  to  whether  the  lands  embraced  in 
the  ranch  were  all  covered  by  the  descrip- 
tion in  documents  referred  to,  inasmuch  as 
the  extent  of  the  ranch  was  a  matter  of  fact. 
It  was  also  a  matter  of  fact  whether  the 
company  had  sold  certain  portions  of  the 
lands  which  it  had  owned,  and  witnesses 
familiar  with  the  business  of  the  company 
might  testify  with  reference  thereto.  Testi- 
mony of  parties  as  to  what  they  believed 
and  intended  and  relied  upon  was  admissible, 
for  the  issue  involved  knowledge  of  falsity 
on  the  part  of  defendants,  and  reliance  on 
representations  made  on  the  part  of  the 
plaintiff.  In  such  a  case  mental  condition 
as  to  belief  or  intent  may  be  testified  to  by 
the  person  whose  material  condition  is  in 
question.  Conclusions  of  witnesses  as  to  the 
number  of  aores,  based  on  documentary  evi- 
dence, were  not  admissible,  as  the  documents 
themselves  would  furnish  the  best  evidence. 
Defendants  should  have  been  allowed  to  tes- 
tify  as  to  the  circumstances  of  their  acquir- 
ing ownership  of  the  st<x;k,  and  their  knowl- 
edge or  want  of  knowledge  of  the  business 
of  the  company ;  for  these  facts  would  bear 
on  their  knowlecige  of  the  falsity  of  any  rep- 
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resentations  made.  For  the  *ame  reasan,  de- 
fendants should  have  been  allowed  to  tes- 
tify with  reference  to  the  custody  of  the  doc- 
uments belonging  to  the  company  contain- 
ing information  as  to  the  quantity  of  land. 
If  they  were  not  familiar  with  the  contents 
-of  those  documents,  they  are  not  necessarily 
charged  with  infoimation  that  might  have 
been  obtained  therefrom.  It  was  not  proper 
to  allow  witnesses  to  say  how  much  less'  the 
ranch  was  worth  containing  the  number  of 
acres  which  it  was  found  to  really  contain 
than  if  it  had  contained  the  number  of  acres 
which  it  was  represented  to  contain.  It 
seems  that  the  proper  rule  in  such  cases 
is  to  have  the  witness  state  the  two  distinct 
valuations,  and  let  the  jury  ascertain  the 
difference  fo<r  themselves.  Richardsotu  v. 
Webster,  111  lawa,  427,  82  N.  W.  920.  It 
may  be  that  such  error  in  a  case  like  this 
would  be  error  without  prejudice,  but  it  is 
better  to  follow  the  method  of  inquiry  point- 
-ed  out  in  the  case  cited  and  the  other  cases 
in  this  court  on  that  subject.  Many  other 
rulings  as  to  the  introduction  of  evidence 
are  objected  to,  which,  on  investigation,  we 
find  not  to  have  been  objectionable,  or,  at  any 
Tate,  not  prejudicial.  In  view  of  the  neces- 
sity for  a  new  trial,  it  is  not  proper  for  us 
to  express  any  opinion  as  to  whether  the  case 
should  have  been  taken  from  the  jury  on 
defendants'  motion, 

RetxTsed. 

• 

Kehearing  denied  October  1/,  1901. 


:m.  m.  walker  roMPANY 
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1.  AcqiileMcenee  In  an  erroneou*  vle-w 
of  tlie  law  by  offering  evidence  to  meet  It 
will  not  prevent  the  party  from  insisting  upon 
a  correct  statement  of  the  law  in  the  instruc- 
tions to  the  Jury. 

3.  A  factor  liaM,  In  tlie  absence  of  In- 
structions or  iiMaiire  to  the  contrary, 
poi%er  to  sell  the  goods  of  his  principal 
upon  a  reasonable  credit,  provided  he  exer- 
cises dne  care  with  respect  to  the  responsibil- 
ity of  the  purchaser  and  in  the  collection  of 
the  price. 

"S*  A  factor  cannot,  after  learnlnsc  of  a 
sale  of  tbe  property  by  bis  principal. 
proceed  to  neli  it  himself,  although  he  has 
made  advances  or  incurred  liabilities  on  ac- 
count of  the  property,  unless  the  sale  Is  nec- 
essary to  protect  his  interests. 

A,  Only  sncb  of  tbose  JivIkO  participated 
In  tbe  conversion  of  property  consigned 
to  a  factor  for  sale  aa  are  in  possession  of  It 
when  suit  Is  brought  can  be  held  liable  for  its 
return. 

6.     Tbe  manaflrer  of  a  company  dolnar  a 

NoTK. — As  to  right  of  factor  to  whom  goods 
are  consigned  to  sell  them,  see,  in  this  scries, 
Romeo  v.  Martucci  (Conn.)  47  L.  R.  A.  601. 

As  to  right  of  factor  to  pledge  goods  of  prin- 
cipal, see  Commercial  Bank  y.  Hurt   (Ala.)   19 
1..  R.  A.  701. 
S3  L.  R.  A. 


commission  business^  who,  in  making  a 
¥rrongful  sale  of  property  consigned  to  it, 
acts  solely  in  his  capacity  of  manager,  and 
who  has  no  possession  of  the  property,  can- 
not be  held  liable  for  its  return. 
6.  In  case  tbe  consiirnor  sells  property 
^vbicb  be  bas  consiKTued  to  a  factor 
for  sale,  the  purchaser  may  recover  it  or  its 
value  without  deductions  if  the  lien  for  ad- 
vances or  charges  has  been  waived,  but  if 
.such  lien  has  not  been  waived  he  can  only 
recover  any  balance  which  remains  or  should 
remain  in  the  factor's  hands  after  a  prudent 
disposal  of  the  property. 

(April  11,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  C^urt  for  Dubuque  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  possession  of  apples  alleged  to 
belong  to  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  C.  LonisueTille,  for  appellants: 

The  court  erred  in  holding  that  the  Du- 
buque Fruit  &  Produce  (Company,  could  not 
sell  the  apples  on  credit  without  special 
authority  so  to  do. 

Story,  Agency,  (jth  ed.  §  209;  Mechein, 
Agency,  §  990;  Daylight^  Burner  Co.  v.  Od- 
Uh,  51  N.  H.  50,  12  Am.  Rep.  45;  Van  Alen 
v.  Vanderpool,  0  Johns.  69,  5  Am.  Dec.  192 ; 
M'Connico  v.  Curzen,  2  Call  (Va,)  358,  1 
Am.  Dec.  540;  Roosevelt  v.  Doherty,  129 
Mafes.  301,  37  Am.  Rep.  358;  Goodetiow  v. 
Tyler,  7  Mass,  36,  5  Am.  Dec.  22. 

It  erred  in  holding  that  the  company 
could  not  sell  the  apples  to  reimburse  itself 
for  advances  and  charges  Avithout  giving  no- 
tice to  the  consignor. 

Brown  v.  M'Gran,  14  Pet.  479,  10  L.  ed. 
550;  IJichcl  v.  iSaicyer,  44  Fed.  845;  Mooney 
V.  Alusser,  45  Ind.  115;  Field  v.  Farrington, 
10  Wall.  141,  19  L.  ed.  923;  Davis  v.  Kobe, 
30  Minn.  214,  30  X.  W.  662;  Butterfield  v. 
Stephens,  59  Iowa,  590,  13  N.  W.  751. 

Factors  without  instructions  from  their 
principal  sell  to  protect  themselves  for 
charges  and  advances.  That  usage  is  com- 
mon and  general.  The  courts  will  take  ju- 
dicial notice  of  such  usage. 

Baiigh  v.  Kirkpatrick,  -54  Pa.  84,  93  Am. 
Dec.  675;  12  Am.  &  Eng.  Enc.  Law,  pp.  050, 
051. 

Where  one  is  simply  acting  as  the  servant 
of  another,  without  claiming  any  interest  in 
the  properly,  an  action  does  not  lie  against 
him,  and  no  judgment  can  be  entered  against 
him. 

JSliinn,  Pveplevin,  §§  70,  90;  Cobbey,  Re- 
plevin, §§  431,  432. 

in  an  action  of  replevin,  where  there  are 
f^everal  defendants  they  are  entitled  to  sepa- 
rate verdicts. 

Cobbey,  Replevin,  §  1081  ;  Carothcrs  v. 
Von  llagan,  2  G.  Greene,  481. 

Messrs.  Lyon  &  Lyon  and  C.  N.  Doha 
for  appellee. 

Ladd,  J.,  delivered  the  opinion  of  the 
court : 

One.  Scott,  of  Medina,  New  York,  con- 
signed to  the  Dubuque  Fruit  &  Produce 
Company,  a  corporation  engaged  in  businesa 
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as  a  common  commission  merchant,  four  car- 
loads of  apples.  A  comparativoly  few  bar- 
rels of  these  had  been  sold  prior  to  Decem- 
ber 17,  189G,  when  Scott  reached  Dubuque. 
He  interviewed  Muntz,  the  president  and 
manager  of  the  company,  who  then  advanced 
$100  in  addition  to  that  previously  paid,  and 
then  visited  plaintiff,  to  whom  it  is  claimed 
he  sold  all  the  apples.  The  theory  of  the 
plaintiff  is  that  Scott  sold  to  it  the  apples  on 
Muntz's  suggestion,  and  that  when  Cyril 
Walker,  a  representative  of  the  firm,  pre- 
sented Scott's  order  on  the  company  for  ap- 
ples, the  latter,  through  Muntz,  at  first  of- 
fered to  deliver  them  upon  repayment  of  the 
money  advanced,  together  with  freight,  cart- 
age, storage,  and  commission,  which  Walker 
said  he  would  pay,  but  soon  thereafter  stat- 
ed that  he  had  changed  his  mind,  and  re- 
fused to  turn  them  over.  On  the  other 
hand,  the  defendants  insist  that  they  sup- 
posed that  the  company  was  to  handle  the 
apples,  until  Walker  and  Scott  entered  the 
company's  place  of  business  to  examine  the 
apples,  on  the  morning  of  the  18th  of  De- 
cember ;  that  a  sale  to  plaintiff,  or  the  pay- 
ment of  advances  or  charges  by  Walker,  was 
not  mentioned  by  or  to  Walker,  nor  was  any 
order  presented;  that  Muntz  offered  to  let 
the  apples  go,  upon  the  payment  of  advances 
and  charges,  but  Scott  refused  to  pay  dray- 
age,  storage,  and  commission ;  that  the  lat- 
ter then  said  he  wanted  them  sold,  regard- 
less of  price,  and  the  company  made  a  sale 
shortly  afterwards  to  one  Cartigney,  a  neph- 
ew of  Muntz,  and  an  employee  in  his  wife's 
store,  of  which  he  was  manager,  receiving 
$5  in  caah  and  a  promissory  note  for  the  re- 
mainder, payable  in  thirty  days.  It  was 
held  on  the  former  trial  that  the  evidence 
was  such  that  the  issues  respecting  the  bona 
fides  of  this  alleged  sale  to  Cartigney,  and 
the  waiver  of  the  company's  lien  for  advan- 
ces and  charges,  should  have  been  submitted 
to  the  jury.     lOG  Iowa,  245,  76  N.  W.  674. 

1.  After  both  parties  had  rested,  the  court 
suggested  the  notion  that  a  sale  on  credit, 
unless  so  authorized,  would  be  of  no  validi- 
ty. Thereupon  defendants  offered  evidence 
of  the  existence  of  a  general  custom  among 
commission  merchants  throughout  the  coun- 
try to  sell  on  thirty  days,  or  longer  time,  and 
amended  their  answer  accordingly.  Appel- 
lee insists  that,  having  acquiesced  in  this  er- 
roneous view,  lae  error  was  waived.  We 
know  of  no  rule  which  precludes  a  party 
from  meeting  the  opinion  of  the  trial  court 
in  the  matter  of  pleading  and  the  introduc- 
tion of  evidence,  and  yet  insisting  unon  a 
correct  statement  of  the  law  in  the  instruc- 
tions. Indeed,  it  is  a  general  principle  that 
no  more  need  be  proved  than  sufficient  to 
entitle  a  party  to  the  particular  relief  de- 
manded; and  if  evidence  was  unnecessarily 
•  introduced,  even  though  at  the  court's  sug- 
gestion, this  did  not  waive  the  right  to  have 
the  jury  told,  as  a  matter  of  law,  that  the 
factor,  in  the  absence  of  instructions,  if  not 
against  custom,  might  sell  on  reasonable 
credit.  The  point  that  the  assignment  of 
error  is  not  sufficiently  specific  is  without 
merit. 
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2.  The  apples  were  consigned,  without  in- 
structions, to  be  sold  by  the  Dubuque  Fruit 
&  Produce  Company  on  commission.  It 
claimed  to  have  sold  them  to  Cartigney  od 
thirty  days'  time,  and  took  his  note  for  all 
save  $5  of  the  purchase  price.  The  courts 
in  substance,  advised  the  jury  that,  unless  a 
general  custom  of  commission  merchants  to 
sell  on  credit  was  shown,  this  sale  was  in- 
valid, and  in  doing  so  seems  to  have  relied 
on  Payne  v.  Potter,  9  Iowa,  549,  and  Durant 
V.  Fish,  40  Iowa,  559.  In  the  first  of  these 
the  agent  selling  the  horse  was  not  a  factor, 
as  he  does  not  appear  to  have  sold  on  com- 
mission; and  the  opinion  proceeds  on  the 
theory  that  he  was  merely  an  agent  with 
special  authority  to  sell.  A  factor  or  a  com- 
mission merchant  has  been  defined  to  be  an 
a^ent  employed  to  sell  property  intrusted  to 
his  possession  by  and  for  his  principal,  for 
a  compensation  usually  designated  a  "com- 
mission," but  sometimes  "factorage."  Mo- 
Graft  V.  Rugee,  60  Wis.  406,  19  N.  W\  530; 
Milbum  Mfg.  Co,  v.  Peak,  89  Tex.  209,  34 
S.  W.  102;  12  Am.  &  Eng.  Enc.  Law,  p.  628. 
His  agency  with  respect  to  the  particular 
property  is  general,  unless  expressly  limited 
by  mstructions.  In  Dwrant  v.  Fish  it  was 
only  held  that  the  factor  was  not  liable  on 
loss  resulting  from  retainmsr  goods  after 
refusal  to  sell  on  credit  to  an  irresponsible 
person.  The  question  is  res  integra  in  this, 
state,  and  we  are  inclined  to  hold,  in  accord 
with  the  gieat  weight  of  authority,  that>  in 
the  absence  of  instructions  or  usage  to  the 
contrary,  the  factor  has  the  implied  power 
to  sell  the  goods  of  his  principal  upon  a  rea- 
sonable credit,  provided  he  exercises  due 
care  with  respect  to  the  responsibility  of  the 
purchaser  and  in  the  collection  of  the  price. 
Daylight  Burner  Co.  v.  Odlin,  51  N.  H.  59, 
12  Am.  Rep.  45;  Roosevelt  v.  Doherty,  129 
Ma^s.  301,  37  Am.  Rep.  356;  Van  Alcn  v. 
Vandcrpool,  6  Johns.  69,  5  Am.  Dec.  192; 
Lnussatt  v.  lAppincott,  6  Serg.  &  R,  386,  &• 
Am.  Dec.  440;  Kdgerton  v.  Mtchels,  06  Wis. 
124,  20  N.  W.  748,  28  N.  W.  408;  Joslin  v. 
Cowce,  52  N.  Y.  90 ;  Pinkhdm  v.  Crocker,  7T 
Me.  563,  1  Atl.  827;  Mcchem,  Agency,  f  990. 
And  he  may  take  a  note  for  the  purchase 
price  for  his  principal's  benefit.  Grecly  v. 
Bartlett.  1  Mo.  178,  10  Am.  Dec.  54;  Goode- 
noio  V.  Tyler,  7  Mass.  36,  5  Am.  Dec.  22. 

3.  Another  point  raised  was  whether  the 
factor  or  commission  company  was  bound  to 
give  notice  before  selling,  to  reimburse  it 
for   advances  made  and  expenses   incurred. 
If  it  can.  be  said  that  no  instructions  were 
given,  then  the  matter  of  sale  is  within  the 
discretion  of  the  factor;  and,  as  that  is  the 
purpose  of  his  employment,  he  may  sell  in 
the  ordinary  course  of  trade  without  con- 
sulting   his    principal.     Biitterfield    v.    Ste- 
phens, 59  Iowa,  596,  13  N.  W.  751 ;   12  Am. 
&  Eng.  Enc.  Law,  p.  651.     It  is  only  when 
there  are  special   instructions  with  respect 
to  price  or  time  of  sale,  or  the  like,  that  no- 
tice is  required  before  the  property  may  be 
disposed  of  on  different  terms  or  at  an  ear- 
lier date.     IIollov:ell  v.   Fawcett,   30    Iowa, 
491;   Mooney  v.  Mu^ser,  45  Ind.   115.     Sec- 
Bangh   v.   l^jjgflcpatrick,  54  Pa.  84,  93  Ami. 
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Dec.  675,  wherein  it  was  held  that  the  right 
to  sell  to  satisfy  the  factor's  lien  might  not 
be  suspended  by  the  attachment  of  the  prop- 
erty. Perhaps  the  clearest  statement  of  the 
law  on  this  subject  is  found  in  Brown  v. 
M'Oran,  14  Pet.  479,  10  L.  ed.  550:  ''Wher- 
ever a  consignment  is  made  to  a  factor  for 
sale,  the  consignor  ha«  a  right,  generally,  to 
control  the  sale  thereof  according  to  his  own 
pleasure,  from  time  to  time,  if  no  advances 
have  been  made  or  liability  incurred  on  ac- 
count thereof;  and  the  factor  is  bound  to 
obey  his  orders.  Tliis  arises  from  the  ordi- 
nary relation  of  principal  and  agent.  If, 
however,  the  factor  makes  advances  or  in- 
curs liabilities  on  account  of  the  consign- 
ment, by  whicli  he  acauires  a  special  proper- 
ty therein,  then  the  factor  has  the  right  to 
sell  so  much  of  the  consignment  as  may  be 
necessary  to  reimburse  advances  or  meet 
such  liabilities,  unless  there  is  some  existing 
agreement  between  himself  and  the  consign- 
or which  controls  or  varies  this  right.  Tliua, 
for  example,  if  contemporaneous  with  the 
consignment  and  advances  or  liabilities  there 
are  orders  given  by  the  consignor,  which  are 
assented  to  by  the  factor,  that  the  goods 
shall  not  be  sold  until  a  fixed  time,  in  such 
a  case  the  consignment  is  presumed  to  be  re- 
ceived by  the  factor  subject  to  such  orders; 
and  he  is  not  at  liberty  to  sell  the  goods  to 
reimburse  his  advances  or  liabilities  until 
after  that  time  has  elapsed.  The  same  rule 
will  apply  to  orders  not  to  sell  below  a  fixed 
price,  unless,  indeed,  the  consignor  shall, 
after  due  notice  and  request,  refuse  to  pro- 
vide any  other  means  to  reimburse  the  fac- 
tors. And  in  no  case  will  the  factor  be  at 
liberty  to  sell  the  consignment  contrary  tx) 
the  orders  of  the  consignor,  although  he  has 
made  advances  or  incurred  liabilities  there- 
on, if  the  consignor  stands  ready  and  offers 
to  reimburse  and  discharge  such  advances 
and  liabilities.  On  the  other  hand,  where 
the  consignment  is  made  generally,  without 
any  specific  orders  as  to  the  time  or  mode 
of  sale,  and  the  factor  makes  advances  or  in- 
curs liabilities  on  the  footing  of  such  con- 
signment, there  the  legal  presumption  is  that 
the  factor  is  intended  to  be  clothed  with  the 
ordinary  rights  of  factors  to  sell,  in  the  ex- 
ercise of  a  sound  discretion,  at  such  time 
and  in  such  mode  as  the  usage  of  trade  and 
his  general  duty  require,  and  to  reimburse 
himpclf  for  his  advances  and  liabilities  out 
of  the  procreds  of  the  sale;  and  the  consign- 
or has  no  right  by  any  subsequent  orders, 
given  after  advances  have  been  made  or  lia- 
bilities incurred  by  the  factor,  to  suspend 
or  control  this  right  of  sale,  except  so  far 
as  respects  the  surplus  of  the  consignment, 
not  necessary  for  the  reimbursement  of  such 
advances  or  liabilities."  But,  owing  to 
present  facilities  for  quick  communication, 
it  may  well  be  said  that  the  rule  concerning 
the  ri^ht  to  sell  in  order  to  satisfy  advan- 
ces, etc.,  is  too  strongly  stated  in  that  case. 
The  interest  of  the  principal  in  the  proper- 
ty, the  relationship  of  the  parties  as  prin- 
cipal and  agent,  and  the  nature  of  the  trans- 
action are  such  that  subseqiutt^  directions 
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should  be  obeyed,  and  the  goods  not  sold  in 
disregard  of  these  until  the  principal  has 
been  aiforded  a  reasonable  opportunity  to 
discharge  the  factor's  lien,  unless  an  imme- 
diate sale  be  necessary  to  save  the  lien  from 
loss.  It  was  so  held  in  Afarfield  v.  QoodhuCy 
3  N.  Y.  62.  See  also  Uilton  v.  Vanderbilt, 
82  N.  Y.  591.  The  same  principle  was  rec- 
ognized in  Phillips  v.  Scott,  43  Mo.  80,  97 
Am.  Dec.  369,  where  it  was  said  that  on  a 
sale,  if  necessary  to  avoid  loss,  the  factor's 
discretion  might  not  be  controlled.  See  al- 
so Howard  v.  Smith,  56  Mo.  316.  Hence, 
as  said  on  the  former  hearing,  the  produce 
company  had  no  right  to  sell  after  learning 
of  the  sale  to  Walker,  unless  found  neces- 
sary to  the  enforcement  of  its  lien.  No 
claim  was  made  that  the  sale  was  necessary 
to  protect  the  company,  and  the  evidence  ia 
conclusive  that  such  was  not  its  purpose. 
No  subsequent  instructions  had  been  given, 
and  the  issue  with  respect  to  necessity  of 
notice,  save  of  Ihe  sale  to  plaintiff,  ought 
not  to  have  been  submitted  to  the  jury. 

4.  In  view  of  another  trial,  some  other 
matters  ought  to  be  disposed  of.  This  is  not 
an  action  for  conversion,  but  for  the  pos- 
session of  the  property;  and,  even  though 
all  the  defendants  may  have  participated  in 
the  conversion  of  the  apples,  only  those  in 
possession  when  the  suit  was  brought  can  be 
held  liable  for  their  return.  If  Cartigney 
was  in  the  sole  and  exclusive  possession  of 
the  apples,  the  jury  ought  to  have  been  al- 
lowed to  find  in  favor  of  the  other  defend- 
ants. Whether  he  was  in  such  possession, 
or  exercised  control  over  them  in  connection 
with  the  produce  company,  was  an  issue 
proper  for  the  jury*s  determination.  The 
evidence  showed  that  Muntz  neither  had  nor 
claimed  any  interest  in  the  apples,  and  acted 
throughout  solely  in  the  capacity  of  the 
manager  of  the  company  to  which  the  apples 
had  been  shipped,  and  in  whose  possession 
they  continued  at  least  till  sold  to  Cartig- 
ney. The  motion  to  direct  the  verdict  in 
his  favor  should  have  been  sustained.  Shinn, 
Replevin,  §  70.  Again,  if  the  lien  for  ad- 
vances and  charges  was  waived,  the  plaintiff 
was  entitled  to  recover  the  possession  of  the- 
apples,  or  their  value,  without  deduction  of 
the  amount  of  the  advances  and  charges, 
which  in  that  event  constituted  but  a  naked 
debt  of  Scott  to  the  company.  If  such  lien 
was  not  waived,  the  defendants  had  the  right 
to  retain  the  possession  of  the  apples,  and 
the  produce  company  would  only  be  liable  in 
a  proper  action  for  any  balance  which  re- 
mained in  its  hands,  or  should  have  re- 
mained, after  a  prudent  disposal  of  the 
property.  Hie  objections  to  the  fourteenth 
instruction  mav  be  obviated  on  another  trial, 
and  it  is  suggested  that  the  precise  issues  be 
stated  to  the  jury,  instead  of  devoting  ten 
of  the  instructions  to  a  substantial  repeti- 
tion of  the  pleadings. 

The   point   made  by   appellee   concerning- 
motions  to  direct  verdict  is  disposed  of  in. 
Cciman  Sav.  Bank  v.   Bates  Addition  Im* 
prov.  Co.  Ill  Iowa,  432,  82  N.  W.  1005. 

Reversed. 
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'*A  landlord  is  not  an  inaurer  or  'ivar- 
rautor,  nor  is  lie  compelled  to  exer- 
cise constant  care  and  Inspection ;  but  if 
he  knows  that  the  premises  which  he  Is  about 
to  let  are  defective  and  in  a  dangerous  condi- 
tion, and  especially  if  such  dangerous  or  de- 
fective place  is  not  obvious,  or  is  not  discov- 
erable to  the  tenant  by  the  exercise  of  ordi- 
nary care,  and  lie  does  not  inform  the  tenant 
of  such  defective  or  dangerous  place,  and  in- 
Jury  is  occasioned  thereby  ^o  the  tenant  or  a 
member  of  his  family  who  is  not  aware  of 
such  defective  or  dangerous  place,  while  in 
the  exercise  of  ordinary  care,  the  landlord  is 
liable  in  damages.  The  law  requires  good 
faith  on  the  part  of  the  landlord  towards  his 
tenant. 

(May  11,  1901.) 

TERROR  to  the  District  Court  for  Johnson 
JCi  County  to  rcrview  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  defective  condition 
of  premises  leased  by  defendants  to  plain- 
tiff's husband.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A,  Smitli  Devenney,  for  plaintiff 
in  error; 

The  legal  presumption  is  that,  where  a 
defective  and  unsafe  condition  of  a  portion 
of  the  leased  premises  is  not  obvious  or  in 
plain  view,  and  existed  at  tlie  time  of  leas- 
ing, the  tenant  did  not  know  of  the  same. 

'2  Shearm.  &  Redf.  Xeg.  §  724;  Lenz  v. 
Aldrich,  6  App.  Div.  178,  39  N.  Y.  Supp. 
J022. 

Where  there  is,  "at  the  time  of  leasing," 
a  defect — a  latent,  a  hidden  or  concealed  de- 
fect, one  not  open  to  the  casual  observer — 
which  renders  the  leased  premises  dangerous, 
and  the  landlord  has  some  knowledge  of  the 
same,  and  docs  not  inform  or  warn  the  ten- 
ant; and  the  latter  is  ignorant  at  the  time 
of  such  conditions;  or  if  the  lessor  conceals 
his  knowledge  from  the  tenant, — the  land- 
lord is  liable  to  the  injured  tenant  and  his 
family. 

Nines  v.  Willcox,  96  Tenn.  328,  34  L.  R. 
A.  832,  34  S.  W.  420;  1  Washb.  Real  Prop. 
5th  ed.  §  671;  Willcox  v.  Hinrs,  100  Tenn. 
638,  41  L.  R.  A,  278,  46  S.  W.  297;  tihindcl- 
heck  v.  Moon,  32  Ohio  St.  264,  30  Am.  Rep. 
684;  Denver  v.  i^olomwn,  2  Colo.  App.  534, 
31  Tac.  507;  1  Thomp.  Xeg.  317;  Wharton, 
Neg.  817;  Edqar  v.  Walker,  106  Ga.  454.  32 
S.  E.  582;  Cesar  v.  Karutz,  60  N.  Y.  229; 
19  Am.  Rep.  164:  Hcoit  v.  Simons,  54  N,  H. 
426;  (iodhy  v.  Hagerty,  20  Pa.  397,  69  Am. 
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Deo.  731;  Per  ret  t  v.  Dupr6,  3  Rob.  (La.) 
.12 ;  »S7n/e  use  of  Bashe  v.  Boyce,  73  Md.  469, 
21  Atl.  322:  Kern  v.  Mylh  80  Mich.  525,  8 
L.  R.  A.  682,  45  N.  W.  587;  Speliman  v. 
Bannigan,  36  Hun,  174;  Albert  v.  State  use 
of  Ryan,  06  Md.  325,  59  Am.  Rep.  159,  7 
Atl.  697;  Booth  v.  Merriamj  165  Mass.  521, 
30  X.  E.  85;  Ma/riin  v.  RicJiards,  155  Mass, 
381,  29  X.  E.  591;  Swords  v.  Edgar,  59  X. 
Y.  28,  17  Am.  Rep.  295;  Waggoner  v.  Jcr- 
maine,  3  Denio,  306,  45  Am.  Dec.  474;  Ing- 
wcrscn  v.  Rankin,  47  N.  J.  L.  18,  54  Am.  Rep. 
109;  Wilcox  v.  Zan€,  167  Mass.  306,  45  N. 
E.  923 ;  Harpel  v.  Fall,  63  Minn.  520,  65  X. 
W.  913;  Fotc  V.  Roberts,  108  Pa.  489;  Toir/e 
V.  Hampton,  129  111.  379,  21  X.  E,  800; 
Leonard  v.  Storcr  (Mass.)  15  Am.  Rep.  76, 
79,  note. 

Xo  matter  whether  the  landlord  is  in  or 
out  of  possession. 

Joyce  V.  Martin,  16  R.  I.  558,  10  Atl.  620; 
Rankin  v.  Ingiccrsen,  49  X.  J.  L.  481,  10 
Atl.  545;  House  v.  Metcalf,  27  Conn.  631; 
Andrrsofi  v.  Dickie,  26  How.  Pr.  105;  Ray, 
Xegligenco  of  Imposed  Duties,  52;  Coke  v. 
(hitkese,  80  Ky.  598,  44  Am.  Rep.  499;  Ce- 
sar V.  Karuiz,  60  X.  Y.  229,  19  Am.  Rep. 
104;  Fahri  v.  Bryan,  80  111.  182;  Edwards 
V.  Neio  York  ds  H.  R.  Co.  98  X.  Y.  249,  50 
Am.  Rep.  659;  Ahern  v.  Steele,  115  N.  Y. 
203,  5  L.  R.  A.  449,  22  X^.  E.  193;  Wood, 
Land.  &  T.  2d  ed.  p.  1279;  Tavlor,  Land.  & 
T.  8th  ed.  §  175. 

As  the  walls  were  not  of  sufficient  strength 
to  support  the  burden  the  landlord  waa  held 
liable,  in — 

Grimshaw  v.  Belcher.  88  Cal.  217,  26  Pac. 
84 ;  Kalis  v.  Shattuek,'  69  Cal.  593,  58  Am. 
Rop.  568,  11  Pac.  346;  Waggoner  v.  Ja- 
maine,  3  Denio,  306,  45  Am.  Dec.  474;  Sal- 
tonMa-ll  V.  Banker,  8  Gray,  195. 

It  is  a  fraud  upon  the  tenant  and  his  fam- 
ily for  the  landlord  not  to  inform  them  of 
the  defect. 

CrConnor  v.  Andrews,  81  Tex.  28,  16  S. 
W.  628;  Boston  cf  A.  R.  Co.  v.  Shanly,  107 
Mass.  56S;  Thomas  v.  Winchtister,  6  X.  Y. 
307,  57  Am.  Dec.  455;  Vandrnburgh  ▼. 
Truax,  4  Denio,  466,  47  Am.  Dec.  268. 

Resides,  the  legal  presumption  is  that 
the  landlord  knew  of  the  defect  on  his  own 
premises. 

Kelson  V.  Central  R.  tC-  Bkg.  Co.  48  Ga. 
152. 

If  the  defect  is  inherent  in  the  original 
construction,  and  the  continuance  of  its  U8»e 
must  result  in  injury,  and  this  defect  and 
use  subsequently  occasion  injury,  then  the 
lessors  are  liable. 

Shindelbeck  v.  Moon,  32  Ohio  St  275.  30 
Am,  Rep.  684;  Riley  v.  Simpson,  83  Cal.  217, 
7  L.  R.  A.  622,  23  Pac.  293;  Jessen  v.  Swei- 
gcrt,  QQ  Cal.  182,  4  Pac.  1188;  Mullen  v.  St. 
John.  57  X".  Y.  567,  15  Am.  Rep.  530;  Wood. 


NoTK. —  For  cnsos  In  this  series  as  to  liability 
of  landlord  for  injury  to  tenant  or  his  family 
from  defects  In  premlpos,  see  Illnes  v.  Willcox 
(Tonn.)  34  L.  R.  A.  824.  and  note,  41  L.  R.  A. 
278:  Olson  v.  Schultz  (Minn.)  36  L.  R.  A.  790; 
53  L.  R.  A. 


Hailton  v.  Taylor  (R.  I.)  39  L.  R.  A.  240;  Still- 
well  V.  South  Louisville  Land  Co.  (Ky.)  52  L. 
R.  A.  825:  and  Smith  v.  Stftte  use  of  Walsb 
(Md.)  ol  L.  R.  A.  772. 
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Xuisances,  §  126;  Wood,  Land.  A  T.  918; 
Chcmutffo  Bridf/e  Co.  v.  Lcicisj  63  Barb. 
Ill:  Fow  V.  Robei'tSy  108  Pa.  489;  Jackman 
T.  Arlington  MillSf  137  Mass.  277;  Dnrant 
V.  Palmer  J  20  X.  J.  L.  545;  Hcoit  v.  8imoti,% 
54  N.  11.  420;  Carson  v.  Godlcy,  26  Pa.  Ill, 

67  Am.  Dee.  404. 

^[ore  csj)ec*ially  if  the  defect  is  latent. 

Darid.sun  v.  Fischer,  11  Colo.  583,  19  Pac. 
653. 

The  owner  of  real  property  receiving  rent 
should  be  liable  for  a  defect  existing  on  his 
premises  at  the  date  of  the  lease. 

Rice,  ^Motlern  Law  of  Real  Prop.  p.  60. 

It  was  not  the  duty  of  the  tenant,  or  his 
family,  or  servants,  to  actively  search  for 
hidden  or  concealed  defects  on  the  premises. 

Wilcox  V.  Zanc,  167  Iklass.  306,  45  N.  E. 
923;  Lynch  v.  Swan,  167  Mass.  610,  46  N. 
E.  51;  Matthews  v.  De*Groff,  13  App.  Div. 
356,  43  N.  Y.  Supp.  237;  Lenz  v.  AldricK 
6  App,  Div.  178,  39  N.  Y.  Supp.  1022. 

The  landlord  is  not  permitted  to  fold  his 
arms  and  assume  that  those  stringers  or 
sleepers  will  last  always,  but  is  chargeable 
with  notice  of  the  liability  of  the  same  to 
become  weak,  defective,  and  unsafe  by  use. 
Age,  and  decay. 

Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Rapho  &  West  Ucmpfield  Twps.  v.  Moore, 

68  Pa.  404,  8  Am.  Rep.  202:  De  draff  v. 
:Sew  York  C.  d  H.  R.  R,  Co.  76  N.  Y.  125; 
Port  Wayne,  J.  d  H.  R.  Co.  v.  Gildcrsleeve, 
33  Mich.  133. 

It  is  not  necessarv  that  the  landlord 
should  have  actual  notice  or  knowledge.  If 
the  want  of  the  lessors*  actual  knowledge  is 
simply  the  result  of  their  own  negligence, 
Icnowledge  will,  neverthele«*s,  be  attributed 
to  them. 

Lynch  v.  Siran,  167  Mass.  510,  46  N.  E. 
51;  Willcox  V.  Mines,  100  Tenn.  538,  41  L. 
R,  A.  278,  46  S.  W.  300 ;  Wilher  v.  Follans- 
bee,  97  Wis.  577,  72  N.  W.  741,  73  N.  \\.  559 ; 
Wcrthfimcr  v.  Saunders,  95  Wis.  573,  37  L. 
R.  A.  146,  70  N.  W.  824 :  Leydecker  v.  Brint- 
nail,  158  Mass.  292,  33  X.  E.  399;  3  Elliott, 
Railroads,  1307,  note  2 :  Pingrev,  Real  Prop. 
§  692;  I  del  v.  Mitchell,  158  N.  Y.  134,  52 
X.  E.  740;  Wood,  Land.  &  T.  p.  855;  Lind- 
scv  V.  Leigh  ton,  150  Mass.  288,  22  X.  E. 
901. 

Jf  tlie  well  platform  gave  way  because,  in 
part,  the  same  was  defective  in  construction, 
then  no  other  notice  to  the  landlord  of  its 
condition  is  necessaiy  to  be  alleged  or 
proved. 

Morton  v.  Detroit,  B.  C.  d  A.  R.  Co.  81 
Mich.  423,  46  X.  \\.  Ill ;  -S'^  Louis,  I.  M.  d 
S.  R,  Co.  V.  Davis,  54  Ark.  389,  15  S.  W. 
895;  (Jrecnleaf  v.  Illinois  C.  R.  Co.  29  Iowa, 
14,  4  Am.  Rep.  181;  Ford  v.  Fitehhurg  R. 
Co,  110  Mass.  240,  14  Am.  Rep.  598;  'Sorth- 
ern  P.  R.  Co.  v.  Herbert,  116  U.  S.  642,  29 
L.  ed.  765,  6  Sup.  Ct.  Rep.  590. 

If  the  landlord  "could  have  known  of  the 
existence  of  the  alleged  defective  condition 
of  that  portion  of  the  leased  premises, — by 
the  exercise  of  ordinary  care  or  diligence." 
he  is  as  liable  as  if  he  actually  knew  of  the 
same. 

Willcox  V.  nines,  100  Tcnn.  538,  41  L.  R. 
-«)•>  Tj,  r.  a. 


X  278,  46  S.  W.  301 ;  Kern  v.  Myll,  80  Mich. 
525,  8  L.  R.  A.  682,  45  X.  W.  587;  Albert  v. 
State  use  of  Ryan,  Q(y  Md.  325,  59  Am.  Rep. 
159,  7  Atl.  697;  Stevenson  v.  Joy,  152  Mass. 
45.  25  X.  E.  78;  Timlin  v.  Standard  Oil  Co. 
126  X.  Y.  514,  27  X.  E.  786;  Ray,  Xegligence 
of  Imposed  Duties,  pp.  44,  48,  51,  52,  147, 
148;  Rice,  Modern  Law  of  Real  Prop. 
26,  60;  Irvine  v.  Wood,  51  X.  Y.  224,  10 
Am.  Rep.  603;  O'Connor  v.  Andreics,  81 
Tex.  28,  10  S.  W.  628;  Affirmed  in  O'Connor 
V.  Curtis  (Tex.)  18  S.  W.  953;  Metzger  v. 
Schultz,  16  Ind.  App.  454,  43  X.  E.  886,  45 
X.  E.  619;  Idel  v.  Mitchell,  158  X.  Y.  134, 
52  X.  E.  740;  Hines  v.  Willcox,  96  Tenn. 
328.  34  L.  R.  A.  832,  34  S.  W.  420. 

Messrs.  M.  V.  B.  Parker  and  I.  O. 
Pickering:,  for  defendants  in  error: 

The  general  rule  is  that  the  tenant  must 
beware.  He  must  examine  the  premises  be- 
fore taking  them,  and  rely  upon  his  own  ex- 
amination, unless  he  procures  a  warranty 
from  the  landlord  of  their  safety.  Tlie  bur- 
den of  the  examination  is  placed  on  him,  and 
not  on  the  landlord. 

Akerlcy  v.  White,  58  Hun,  302,  12  X.  Y. 
Supp.  149;  Franklin  v.  Broton,  118  X.  Y. 
110,  6  L,  R.  A.  770;  23  X.  E.  126;  Jaffe  v. 
Harteau,  56  X.  Y.  398,  15  Am.  Rep.  438; 
O'Brien  v.  Capucll,  59  Barb.  497 ;  Donncr  v. 
Ogilrie,  49  Hun,  229,  1  X.  Y.  Supp.  633; 
Chad  wick  v.  Woodu:a.rd,  13  Abb.  X.  C.  441; 
Perez  v.  Rahaud,  76  Tex.  191,  7  L.  R.  A.  620, 
13  S.  W-.  177;  Dutton  v.  Gcrrish,  9  Cush.  89, 
55  Am.  Dec.  45;  Lyneh  v.  Speed,  15  Daly, 
207,  4  X.  Y.  Supp.  556;  Quay  v.  Lucas,  25 
Mo.  App.  4;  1  Thomp.  Xeg.  §  3,  p.  323; 
Woodfall,  Land.  &  T.  12th  ed.  568;  Keata 
V.  Cadogan,  10  C.  B.  591. 

Upon  a  demise,  there  is  no  implied  con- 
tract that  the  property  is  fit  for  the  use  for 
which  the  lessee  requires  it, — whether  for 
habitation,  occupation,  or  cultivation. 

An  obligation  on  the  part  of  the  landlord 
to  make  substantial  repairs,  because  the 
premises  are  in  a  dangerous  condition  will 
not  be  implied. 

Heintze  v.  Bentley,  34  X.  J.  Eq.  502;  Mul- 
len V.  Rainear,  45  X.  J.  L.  520;  Naumberg 
V.  Young,  44  X.  J.  L.  331,  43  Am.  Rep.  380; 
Welles  V.  Castles,  3  Gray,  326;  Leavitt  v. 
Fletcher,  10  Allen,  121 ;  Royce  v.  Guggen- 
heim, 106  Mass.  202,  8  Am.  Rep.  322. 

If  the  tenant  wishes  the  landlord  to  take 
the  responsibility  of  the  leased  premises  be- 
ing sufficient  and  safe,  that  provision  must 
be  inserted  in  the  lease. 

Wilkinson  v.  Clauson,  29  Minn.  91,  12  X. 
W.  147;  Foster  v.  Peyser,  9  Cush.  243,  57 
Am.  Dec.  43;  Gorey  v.  Mann,  14  How.  Pr. 
163:  Ward  v.  Fagin,  101  Mo.  609,  10  L.  R. 
A.  147,  14  S.  W.  738:  Witty  v.  Matthews,  52 
X.  Y.  512;  Taylor,  Land.  &  T.  7th  ed.  §§ 
17.5a,  327. 

There  was  no  duty  to  make  the  repairs  un- 
til a  reasonable  time  after  notice ;  and,  since 
no  notice  had  been  given,  there  was  no  lia- 
bility on  the  landlord. 

Sieber  v.  Blanc,  76  Cal.  173,  18  Pac.  260; 
Svelbnnn  v.  Bannigan,  30  Hun.  174;  Sinton 
V.'  Butler.  40  Ohio  St.  158:  Bowe  v.  Htink- 
ivf/.  135  Mass.  380,  46  Am.  Rep.  471. 
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If  the  defect  could  have  been  discovered 
by  the  tenant  as  easily  as  by  the  landlord, 
the  landlord  was  not  liable  for  the  injury. 

Lynch  v.  Speed,  15  Daly,  207,  4  N.  Y. 
Supp.  613;  Booth  v.  Merricum,  155  Mass. 
621,  30  N.  E.  85. 

No  act  of  care  and  diligence  to  discover 
defects  has  generally  been  placed  on  the 
landlord. 

nines  V,  Willcox,  96  Tenn.  148,  34  L.  R. 
A.  824,  note,  33  8.  W.  914. 

Where  the  petition  shows  that  the  plain- 
tiff was  guilty  of  contributory  negligence, 
advantage  may  be  taken  thereof  by  demur- 
rer. 

5  Enc.  PI.  A  Pr.  p.  10,  note  1 ;  Both  v. 
Peters,  55  Wis.  405,  13  N.  W.  219;  Street 
R.  Co.  V.  Nolthenius,  40  Ohio  St.  376;  Mad 
River  d  L.  E.  R.  Co.  v.  Bcurher,  5  Ohio  St. 
641,  67  Am.  Dec.  312;  Lafayette  d  I.  R.  Co. 
V.  Huffma/n,  28  Ind.  287,  92  Am.  Dec.  318. 

If  Jerome  Moore,  the  lessee,  had  full 
knowledge  of  the  condition  of  the  well  plat- 
form at  the  time  he  leased  the  farm,  or  at 
any  time  before  the  alleged  injury,  he  could 
not  recover  if  the  platform  had  given  way 
while  he  was  standing  thereon.  A  fortiori, 
Mrs.  Moore,  who  was  on  the  premises  solely 
by  invitation  of  her  husband,  the  lessee,  and 
with  whom  the  defendants  had  no  relations, 
contractual  or  otherwise,  could  not  recover. 

Burdick  v.  Cheadle,  26  Ohio  St.  393,  20 
Am.  Rep.  767 ;  Shearm.  &  Redf,  Neg.  §  503. 

The  plaintiff's  petition  shows  that  the  al- 
leged defective  structure  was  an  ordinary 
platform  of  boards  covering  a  well  outside 
of  the  house,  off  the  porch  and  in  the  yard, 
and  that  the  character  of  its  construction 
was  such  that  an  examination  of  its  condi- 
tion was  both  practicable  and  easy. 

Booth  V.  Merriam,  155  Mrpr.  521,  30  N. 
E.  85;  Lane  v.  Cox,  1  Q.  B.  415. 

By  the  common  law,  he  who  has  the  use 
of  a  thing  ought  to  repair  it,  but  the  grantor 
may  bind  himself. 

Taylor  v.  Whitehrad,  2  Dougl.  745;  Jaffe 
v.  Harteau,  56  N.  Y.  398,  15  Am.  Rep.  438; 
0*Brien  v.  Capicell,  59  Barb.  497. 

Greene,  J.,  delivered  the  opinion  of  the 
court: 

Tlie  plaintiff  in  error  and  her  husband  are 
tenants  of  the  defendants,  occupying  a  farm 
leased  by  Jerome  Moore  from  defendants  in 
error  on  the  3d  day  of  March,  1890.  While 
the  plaintiff  in  error  was  about  her  house- 
hold duties  upon  said  premises,  drawing  wa- 
ter from  a  well  used  for  domestic  purposes, 
and  located  at  the  residence,  the  platform 
around  the  well  pave  way,  precipitating  her 
into  the  well,  from  which  she  sustained  per- 
sonal injuries.  She  brought  this  action 
against  the  defendants  in  error,  the  owners 
and  lessors  of  the  property,  to  recover  dam- 
ages. The  defendants  filed  a  demurrer  to 
her  petition  in  the  court  below,  which  was 
sustained.  She  brings  the  case  here,  alleg- 
ing this  as  error.  The  petition,  after  setting 
out  the  lease  made  by  defendants  in  error  to 
her  husband,  and  the  taking  possession  and 
occupancy  by  her  husband,  herself,  and  their 
family,  on  or  about  the  3d  day  of  ^larch, 
63  L.  R.  A. 


1899,  alleges,  in  substance,  that  the  well  thai 
was  inteJided  for  use  for  domestic  purpos- 
es, and  situated  at  the  porch  of  the  residence,, 
was  covered  with  a  wooden  platform  or 
planks;  that  the  defendants  in  error  had 
built  the  platform  over  this  weU,  and  had 
constructed  it  of  inferior  and  unsuitable 
material,  selected  by  them  for  that  purpose, 
and  used  in  its  construction  by  their  direc- 
tion ;  that  the  sleepers  or  stringers  under  this- 
Slatform  were  in  a  defective  and  unsafe  con- 
ition  at  the  time  of  the  leasing  and  taking 
possession  by  plaintiff  in  error;  that  the  de- 
fendants in  error  knew  this,  and,  notwith- 
standing their  knowledge,  they  negligently^ 
fraudulently,  and  carelessly  concealed  it 
from  the  plaintiff,  as  well  as  from  her  hus- 
band, the  lessee,  and  failed  to  disclose  said 
knowledge  to  the  plaintiff  or  her  husband; 
that  the  defects  in  Ihe  sleepers  or  stringers 
were  not  obvious,  and  coul  a  not  bo  discovered 
by  the  e.\ercise  of  ordinary  care;  that  the 
plaintiff  in  error  did  not  know  of  such  de- 
fective material  or  the  dangerous  condition 
of  the  platform;  that  in  the  performance  of 
her  household  duties  she  was  required  to, 
and  frequently  a»d,  draw  water  from  this 
well ;  and  that  upon  this  occasion,  about  two 
months  after  they  had  gone  into  possession, 
she  was  in  the  exercise  of  ordinary  care,  and 
while  performing  her  household  duties,  and 
in  attempting  to  draw  water  from  this  well, 
the  sleepers  or  stringers  under  the  platfomk 
around  the  well  gave  way,  and  she  was  pre- 
cipitated into  the  well,  whereby  she  sus- 
tained personal  injuries. 

In  deciding  this  question,  we  are  not 
called  upon  to  determine  the  liability  of  the 
landlord  where  he  did  not  have  actual  knowl- 
edge of  the  defective  condition  of  the  prem- 
ises. A  landlord  is  not  an  insurer  or  war- 
rantor, nor  is  he  compelled  to  exercise  con- 
stant care  and  inspection;  but  if  he  knows 
that  the  premises  which  he  is  about  to  let 
are  in  a  dangerous  condition,  and  especially 
if  such  danger  or  defect  is  not  obvious,  or  is 
not  discoverable  by  the  tenant  by  the  exer- 
cise of  ordinary  care,  and  does  not  inform 
him  of  such  danger,  and  injury  is  occasioned 
thereby  to  the  tenant  or  a  member  of  his 
family,  the  landlord  is  liable  in  damages. 
The  law  requires  good  faith  on  the  part  of 
the  landlord  towards  his  tenant.  The  de- 
fect existed  when  the  premises  were  leased, 
and  the  defendants  in  error  knew  this,  and 
intentionally  concealed  it  from  their  lessee; 
and,  it  being  a  defect  not  discoverable  by  the 
lessee  or  his  family  in  the  exercise  of  ordi- 
nary care  and  reasonable  diligence,  we  have 
been  unable  to  find  any  principle  upon  which 
the  demurrer  should  have  been  sustained. 
The  rule  seems  to  be  that  in  the  absence  of 
a  contract  to  repair,  or  warranty  of  condi- 
tion, l>oth  landlord  and  tenant  must  use  rea- 
sonable care  and  diligence.  If  the  tenant 
neglects  such  reasonable  care  and  diligence 
to  ascertain  the  condition  of  the  premises,, 
or  knowing  their  condition  assumes  the  risk, 
then  he  cannot  recover  against  the  land- 
lord. On  the  other  hand,  if  the  landlord 
actually  knows  they  are  unsafe,  and  con- 
ceals or  mi«i represents  their  condition,  thctt 
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he  is  liable;  the  tenant  being  in  no  fault. 
We  quote  from  Wood,  Land.  &  T. :  "Where 
there  arc  defects  in  the  premises,  not  open 
to  ordinary  observation,  of  the  existence  of 
which  the  landlord  knows,  or  ought  to  know, 
which  are  dangerous  to  the  person  of  the 
tenant,  it  is  his  duty  to  disclose  thorn  to 
the  tenant;  and  if  he  fails  to  do  so,  ajul 
the  tenant  is  injured  thereby,  the  landlord 
is  resi>onsible  for  ail  the  damages."  In 
Willcox'  V.  nines,  reported  in  40  S.  W.  297, 
the  court  said:  "Although,  in  the  absence 
•of  fraud  or  warranty,  a  landlord  is  not 
liable  on  his  contract  to  a  tenant  for  in- 
juries resulting  from  a  defective  condition 
of  the  leased  premises,  a  liability  arises  out 
of  the  wrong  of  the  landlord  in  leasing 
premises  dangerous  at  the  time,  where  the 
danger  is  not  patent,  but  is  known  to  the 
landlord,  or  could  be  known  to  him  by  the 
exercise  of  reasonable  eare  and  diligence, 
and  could  not  be  ascertained  by  the  tenant 
by  the  exorcise  of  reasonable  care  and  dili- 
gence." 100  Tcnn.  538,  41  L.  R.  A.  278. 
In  Edn-ards  v.  New  York  <€  U.  R.  Co.  98  N. 
Y.  245,  240,  60  Am.  Rep.  059,  the  court  says: 
**The  responsibility  of  tJie  landlord  is  the 
same  in  all  cases.  If  guilty  of  negligence  or 
other  delictum  which  leads  directly  to  the 
accident  and  wrong  complained  of,  he  is  lia- 
ble. If  not  so  guilty,  no  liability  attaches  to 
him.  If  he  lets  a  building  for  a  warehouse, 
knowing  that  it  is  so  weak  and  imperfectly 
constructed  that  the  floors  will  break  down 
from  the  weight  necessarily  to  be  placed  up- 
on them,  Ms  negligence  imposes  liability  up- 
on him  for  injury  to  the  person  or  property 
of  anyone  who  may  lawfully  be  upon  the 
premises,  using  them  for  the  purposes  for 
which  tiiey  are  demised."  Coke  v.  Gutkese, 
80  Ky.  698,  44  Am.  Rep.  499,  was  an  action 
by  the  daughter  of  the  lessee,  by  her  next 
friend,  for  personal  injuries  which  she  re- 
ceived. It  was  alleged  in  the  petition  that 
the  lessor  knew  when  he  rented  the  building 
that  the  timbers  upholding  the  floor  were 
defective,  rotten,  and  dangerous,  and  sup- 
pressed his  knowledge  of  itJs  condition  from 
the  father;  that  neither  she  nor  her  father 
•could  discover  the  dangerous  condition  of 
the  floor,  by  reason  of  the  character  of  its 
•construction;  that  she  fell  through  the  floor, 
which  broke  under  her,  and  was  precipitated 
into  the  vault  below,  and  was  damaged  phys- 
ically and  mentally.  To  this  petition  a  de- 
murrer was  filed  and  sustained.  The  court, 
in  passing  upon  it,  said:  ''Although  the 
law  presumes  it  was  her  father's  duty  to  re- 
pair the  premifles,  in  the  absence  of  an  agree- 
ment otherwise,  still  we  are  of  the  opinion 
that  if  the  appellee  rented  the  premises, 
knowing  that  the  privy  was  in  the  condition 
alleged,  it  was  his  duty  to  disclose  his  knowl- 
edge, because  it  was  a  portion  of  the  prem- 
ises which  he  knew,  as  all  men  know,  would 
be  in  daily  use  by  his  tenant  and  family,  and, 
unless  apprised  of  the  hidden  danger,  they 
would  inevitably  be  injured,  and  the  younger 
and  more  hej)less  perhaps  lose  their  lives. 
And  if,  as  alleged,  he  failed  to  disclose  his 
knowledge,  but  nevertheless  rented  the  dan- 
gerous   tenement   to    the    plaintiff's   father, 


\vith  whom  she  lived,  he  is  responsible  for 
the  injury  she  sustained."  When  the  de- 
fendants in  error  rented  the  farm,  they 
knew  that  the  tenant  was  going  to  occupy  it 
for  the  purpose  for  which  farms  are  gener- 
ally occupied.  They  knew  that  the  well  was 
intended  to,  and  would,  be  used  to  furnish 
water  for  family  purposes,  and  that  neces- 
sarily the  members  of  the  family  of  the  ten- 
ant, in  the  discharge  of  their  household  du- 
ties, would  be  required  to  go  to  this  well  fre- 
quently for  water.  The  landlord  contracted 
\vith  reference  to  this  use  of  the  premises  by 
all  members  of  the  tenant's  family,  and  with- 
held from  them  the  knowledge  of  the  fact 
that  the  place  which  they  would  be  compelled 
to  visit  more  frequently  than  any  other  on 
the  premises  was  almost  fatally  dangerous. 

The  owner  of  premises  upon  which  is  sit- 
uated a  stinicture  or  building  dangerous 
either  by  reason  of  defective  construction  or 
from  long  use,  of  which  the  owner  has  knowl- 
edge, and  which  defect  is  not  obvious  or  dis- 
coverable by  the  exercise  of  ordinary  care, 
cannot  escape  liability  to  a  tenant  from 
whom  he  conceals  such  defect,  or  a  member 
of  his  family,  who,  not  knowing  of  such  de- 
fect, and  while  in  the  exercise  of  ordinary 
care,  is  injured  by  the  falling  of  such  build- 
ing or  structure. 

The  judgment  of  the  court  helow  ia  re* 
versed. 

All  the  Justices  concur 


ATCHISON,  TOPEIvA,  &  SANTA  FE  RAIL- 
WAY COMPANY,  Plff.  in  Err,, 

V. 

Anna  CONLON  et  aL 


< 


Kan. 


) 


*!•     A  fcrantor  In  a  deed  excepted  from 
the    land    conveyed    a    lOO-foot    iitrlp 

through  the  same,  theretofore  taken  by  a  rail- 
road company  under  condemnation  proceed- 
ings, by  virtue  of  which  the  railroad  corpora- 
tion obtained  title  In  fee.  Held,  that  the 
grantee  was  not  entitled  to  a  way  of  necessity 
from  one  part  of  her  land  to  another,  divided 
by  the  strip  eo  condemned. 
2«  A  railroad  company  constructed  a 
croffsinflT  over  Its  track  and  ties,  and 
put  gates  In  Its  fences,  for  the  benefit  of  the 
owner  of  land  so  situated,  by  whom  the  same 
were  used  in  passing  from  one  part  of  her 
farm  to  the  other  for  more  than  fifteen  years. 
During  that  time  the  railroad  company  main- 
tained said  crossing  and  gates.  Held,  that 
the  landowner  was  a  mere  licensee,  and  could 
not,  by  use  of  the  crossing  for  the  time  stated, 
obtain  a  prescriptive  right  to  the  same. 

(January  6,  1901.) 

*neadnotes  by  Smith,  J. 

Note. — On  the  question  of  acquiring  title  to 
portion  of  railroad  right  of  way  by  adverse  pos- 
session, see  Illinois  C.  R.  Co.  v.  Houghton  (111.) 
1  L.  R.  A.  213,  and  note. 

As  to  duty  to  keep  gates  In  railroad  fence 
through  farm  lands  closed,  see  Swanson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Minn.)  40  L.  R.  A. 
625,  and  %iote. 
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ERROR  to  the  Couxt  of  Appeals  for  the 
Northern  Department,  Eastern  Di- 
vision, to  review  a  judgment  affirming  a 
judgment  of  the  District  Court  for  Atchison 
County  in  favor  of  defendants  in  an  action 
brought  to  enjoin  them  from  trespassing 
upon  plaintiff's  property  along  a  strip 
claimed  by  them  as  a  right  of  way.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  A.  Hnrd,  O.  J.  Wood,  and 
W.  Iiittlefield,  for  plaintiff  in  error: 

The  plaintiff  was  not  required  by  any 
statute  of  this  state  to  put  in  or  maintain 
farm  crossings  for  the  benefit  and  conven- 
ience of  the  owners  of  lands  through  which 
the  right  of  way  and  railroad  run. 

Kansas  City  d  E.  R.  Co.  v.  Kregelo,  32 
Kan.  tJOS,  5  Pac.  15;  AtchisQn  d  N.  R.  Co, 
V.  Gough,  29  Kan.  94;  Chicago,  K.  d  W,  R. 
Co.  V.  Cospcr,  42  Kan.  5G1,  22  Pac.  634. 

The  defendants   were  not  entitled,   as  a  i 
matter  of  right,  to  a  farm  or  private  cross- 
ing across  the  plaintiff's  right  of  way. 

There  was  an  implied  obligation  on  the 
part  of  the  defendants  to  use,  and  not  to 
misuse,  the  favors  and  privileges  accorded 
to  them,  and  not  to  wilfully  and  habitually 
abuse  them.  Having  acquired  the  right  to 
perpetually  use  this  strip  of  land  con- 
demned, so  long  as  it  desired  to  do  so  for 
railroad  purposes,  and  having  paid  for  such 
right  and  privilege,  as  provided  by  law, 
plaintiff  had  the  right  to  the  exclusive  use 
and  occupancy  of  the  same  as  against  all 
parties. 

Smith  County  Comrs.  v.  LahorCy  37  Kan. 
480,  15  Pac.  577;  Chicago,  K.  d  W.  R.  Co. 
V.  Seldcrs,  4  Kan.  App.  497,  44  Pac.  1012. 

Tlie  defendants  at  no  time  were  the  own- 
ers of  the  strip  of  land  comprised  within  the 
right  of  way.  They  were,  indeed,  strang- 
ers to  the  title,  and  their  right  to  cross  and 
recross  was  permissive  only,  and  subservient 
to  the  right  of  the  plaintiff. 

Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285, 
31  Am.  Rep.  190;  Kansas  City  d  E.  R.  Co. 
V.  Kregelo,  32  Kan.  008,  6  Pac.  15;  Missouri 
P.  R.  Co.  V.  Manson,  31  Kan.  337,  2  Pac. 
800;  Union  P.  R.  Co.  v.  Kindred,  43  Kan. 
134,  23  Pac.  112;  Earlywine  v.  TopeJca,  8. 
d  W.  R.  Co.  43  Kan.  740,  23  Pac.  940;  Kan- 
sas C.  R.  Co.  V.  JacJcson  County  Comrs.  45 
Kan.  710,  20  Pac.  394;  Chicago,  K.  d  TV.  R. 
Co.  V.  Cosper,  42  Kan.  501,  22  Pac.  634; 
Kirk  V.  Smith  ex  dem.  Penn,  9  Wheat.  241, 
0  L.  ed.  81 ;  McClelland  v.  Miller,  28  Ohio 
St.  488;  Union  P.  R.  Co.  v.  Harris,  28  Kan. 
200;  Canada  Southern  R.  Co.  v.  Leicis 
(Ont.)  20  Am.  &  Eng.  R.  Cas.  196;  Sapp 
V.  Northern  0.  R.  Co.  51  Md.  115;  Shell- 
house  V.  State.  110  Ind.  509,  11  N.  E.  484; 
In  graham  v.  Hough,  46  N.  C.  (1  Jones,  L.) 
30;  Thomas  v.  England,  71  Cal.  450,  12  Pac. 
491. 

It  was  the  duty  and  obligation  of  the  de- 
fendants to  close  the  gate  whenever  they 
had  an  occasion  to  use  it.  This  is  a  reasona- 
ble requirement. 

Atchison,  T,  d  8.  F.  R.  Co,  v.  Shaft,  33 
Kan.  621,  6  Pac.  908;  Union  P.  R.  Co.  v, 
Harris,  28  Kan.  206;  Chicago,  R.  T,  d  P,  R. 
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Co.  V.  Green,  4  Kan.  App.  133,  46  Pac.  200 ; 
Adams  v.  Atchison,  T,  d  8,  F.  R.  Co.  46  Kau. 
161,  26  Pac.  439. 

Mr,  Charles  J.  Conlon,  for  defendants- 
in  error: 

Defendants  are  the  owners  of  the  right 
of  way  in  controversy  by  tlie  express  or  im- 
plied grant,  or  necessary  reservation  of  the 
same,  when  the  Atchison  &  Pike's  Peak  Rail- 
way Company  condemned  its  right  of  way 
across  the  farm,  leaving  100  acres  thereof 
cut  off  from  the  public  highwav. 

Gulf,  C.  d  8.  F.  R,  Co.  V.  Rowland,  70  Tex. 
298,  7  S.  W.  718;  Gay  v.  Boston  d  A.  R.  Co, 
141  Mass.  407,  6  N.  E.  236;  International 
d  G.  N.  R.  Co.  V,  Bost,  2  Tex.  App.  Civ.  Cas- 
(Willson)  §  386,  p.  334;  Washb.  Easements, 
233;  Brighatn  v.  8mith,  4  Graj',  297,  64 
Am.  Dec.  76;  Seymour  v.  Leicis,  13  N.  J. 
Eq.  444,  78  Am.  Dec.  108. 

Defendants  are  the  owners  of  the  right  of 
way  by  prescription^  having  had  open,  no- 
torious, uninterrupted,  continuous,  peacea- 
ble, and  adverse  use  of  said  right  of  way 
since  1864. 

Wells  V.  Northern  R.  Co.  14  Ont.  Rep. 
594;  Gay  v.  Boston  d  A.  R.  Co.  141  Mass. 
407,  6  N.  E.  236;  Atkins  v.  Bordman,  2  Met. 
457,  37  Am.  Dec.  100;  Fitchhurg  R.  Co.  v. 
Page,  131  Mass.  391;  Fisher  v.  New  York 
d  N,  E,  R.  Co,  135  Mass.  107. 

Where  one  uses  the  easement  whenever  be 
sees  fit,  without  asking  leave  and  without 
objection,  it  is  adverse  and  uninterrupted 
enjoyment,  if  the  prescription  and  length  of 
time  are  sufficient  to  give  the  right. 

Garrett  v.  Jackson,  20  Pa.  336;  Cox  v. 
Forrest,  CO  Md.  74. 

A  gate  is  not  placed  across  the  right  of 
way  to  obstruct  the  use  thereof,  but  rather 
to  protect  the  right  of  way  of  the  plaintiff 
from  trespassers  or  those  who  have  no  rights 
and  because  of  the  necessity  of  the  situ- 
ation, and  is  in  no  way  placed  there  as  an 
obstruction  to  the  free  and  continued  use 
of  the  private  way  by  the  defendants. 

Atkins  V.  Bordman,  2  Met.  457,  37  Am. 
Dec.  100;  Demuth  v.  Amueg,  90  Pa.  181; 
Connery  v.  Brooke,  73  Pa.  80;  Gay  v.  Bos- 
ton d  A.  R.  Co.  141  Mass.  407,  6  X.  E.  230; 
Wells  V.  Northern  R.  Co.  14  Ont.  Rep.  594. 

Defendants  are  entitled  to  the  claimed 
right  of  way  because  the  same  is  reasonably 
necessary  to  tlie  use  of  the  farm  through 
which  said  railroad  passes. 

Kansas  C.  R.  Co.  v.  Allen,  22  Kan.  285. 
31  Am.  Rep.  190;  Atchison  d  N,  R.  Co.  v. 
Gough,  29  Kan.  94;  Kansas  City  d  E.  R. 
Co.  V,  Kregelo,  32  Kan.  608,  5  Pac.  15: 
Adams  v.  Atchison,  T.  d  8.  F,  B,  Co,  46 
Kan.  101,  20  Pac.  439. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  brought  by  the  railway 
company  to  enjoin  the  owner  of  a  farm 
through  which  its  road  runs  from  remov- 
ing, breaking  down,  and  opening  the  fences 
inclosing  the  right  of  way.  The  facts  may 
be  briefly  stated:  The  farm  consists  of 
about  200  acres.  In  August,  1864,  the 
Atchison  &  Pike's  Peak  Railroad  Company 
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condemned  a  right  of  way  100  feet  wide  over 
and  through  it.  Thereafter  the  Central 
Branch  Union  Pacific  Kailroad  Company  be- 
came the  successor  of  the  Atchison  &  Pike's 
Peak  road,  and  acquired  said  right  of  way, 
and  has  ever  since  run  its  trains  over  it. 
At  the  time  this  100-foot  strip  was  so  con- 
demned the  real  estate  was  owned  by  James 
Baldwin.  Under  the  law  as  it  then  existed, 
the  railroad  company  acquired  a  fee-simple 
title  to  the  land  taken  by  condemnation  for 
right  of  way.  La^vs  1864,  chap.  124;  Kan- 
sas C.  R.  Co.  v.  Allen,  22  Kan.  285,  31  Am. 
Rep.  100.  In  September,  1870,  James  Bald- 
win sold  the  farm  to  James  Conlon,  with  the 
following  exception  contained  in  the  deed: 
"The  right  of  way  has  been  given  to  P.  P. 
Railroad  by  said  Baldwin."  In  June,  1872, 
James  Conlon  conveyed  to  William  Bowen, 
with  the  same  recital  in  his  deed.  On  July 
26,  1872,  Bowen  deeded  the  land  to  Anna 
Conlon  by  similar  conveyance.  In  1872  the 
Atchison,  Topeka,  &  Santa  Fe  Railroad 
Company,  of  which  plaintiff  in  error  is  the 
successor,  acquired  by  condemnation  a  strip 
of  land  42^2  feet  wide  on  the  south  side 
of  and  within  the  100-foot  strip  formerly 
acquired  in  fee  by  the  Atchison  &  Pike's 
Peak  Railroad  Company.  The  Santa  F6 
road  was  built  in  1873.  Before  the  latter 
took  possession  of  the  425^-foot  strip  con- 
demned, the  Central  Branch  Union  Pacific 
Railroad  had  put  in  a  plank  crossing  over 
its  rails  for  the  accommodation  of  Mrs.  Con- 
lon, and  at  aboutr  the  same  time  fenced  the 
track,  but  provided  gates  through  which 
the  owner  of  the  land  might  go  from  one 
part  of  her  farm  to  the  other.  Immediate- 
ly after  constructing  its  road  over  the  land 
in  1873,  the  Santa  F6  Company  laid  a  cross- 
ing of  planks  over  its  track  and  ties  direct- 
ly south  of  the  crossing  put  in  by  the  Cen- 
tral Branch  Company,  and  corresponding 
therewith.  This  crossing  was  maintained 
by  the  plaintiff  in  error  and  its  predecessor 
from  the  time  mentioned  until  May,  1897. 
In  1882  the  Santa  F6  Company  inclosed  its 
right  of  way  with  a  lawful  fence,  and  built 
therein  gates  opposite  the  crossing.  This 
crossing  has  been  in  use  by  the  owner  of  the 
farm  since  the  construction  of  the  railroads, 
principally  for  driving  cattle  from  the  north 
to  the  south  side  of  the  land,  and  vice  versa. 
In  Februaiy,  1897,  the  railway  company 
notified  Mr.  James  Conlon,  the  husband  of 
Anna  Conlon,  that,  unless  the  gates  were 
kept  closed  except  when  in  actual  use,  they 
would  be  taken  out  and  the  openings  shut. 
In  May  following  the  company  caused  the 
gates  to  be  nailed  up  and  the  crossing  re- 
moved, notifying  Mr.  Conlon  of  its  action. 
Thereupon  the  latter  cut  down  the  wires  and 
left  the  apace  open  where  the  gates  were  lo- 
cated. In  her  answer  and  cross  petition  the 
defendant  below  claimed  a  prescriptive  right 
to  use  and  enjoy  the  crossing,  and  the  dis- 
trict court  found  that  she  was  the  owner 
of  and  entitled  to  a  right  of  way  across  the 
right  of  way  of  plaintiff  under  such  title. 
This  judgment  was  affirmed  by  the  court  of 
appeals.  After  the  commencement  of  the 
suit  in  the  court  below,  Anna  Conlon  died, 
53  h.  R.  A. 


and  the  action  has  been  revived  in  the  name 
of  her  heirs. 

It  is  claimed  by  counsel  for  defendants  in 
error  that  the  crossing  over  the  railroad 
tracks  was  indispensable  to  the  use  of  the 
farm,  and  constituted  a  way  of  necessity. 
It  is  unnecessary  to  dwell  oi\  this  contention. 
When  James  Conlon  bought  the  land  his 
grantor  excepted  in  his  deed  the  100-foot 
strip,  the  fee  of  which  had  been  taken  from 
him  by  condemnation  proceedings.  The 
grantee  obtained  no  title  to  it.  lie  was  in 
the  same  situation  as  if  Baldwin,  the  grant- 
or, had  made^two  deeds, — one  to  the  ground 
on  the  south,  and  the  other  to  the  land  on 
the  north,  of  the  right  of  way.  Conlon's 
deed  to  William  Bowen  contained  the  same- 
exception.  The  conveyance  to  Anna  Conlon 
by  Bowen  also  excepted  the  100-foot  strip. 
She  bought  land  situated  on  both  sides  of 
a  railway,  with  a  fee-simple  proprietor  own- 
ing an  estate  between  the  two  tracts  at  the 
time  she  took  title.  No  rule  of  law  will  per- 
mit her  to  assert  a  dominant  estate,  from 
necessity,  in  any  part  of  the  intervening 
property. 

The  question  remains  whether,  under  the 
circumstances  of  this  case,  a  prescriptive 
right  to  the  crossing  was  obtained  by  a  use 
of  the  same  for  more  than  fifteen  years.  The 
testimony  shows  that  the  railroad  company 
made,  in  the  first  instance,  and  maintained 
during  all  the  time  of  its  use,  a  crossing  of 
planks  and  earth,  suitable  to  the  require- 
ments of  the  landowner.  Gates,  also,  were 
provided  and  kept  in  repair  by  the  company 
without  expense  to  her.  In  Jones,  Ease- 
ments, §  282,  it  is  said:  "If  the  use  of  a 
way  over  one's  land  be  shown  to  be  permis- 
sive only,  no  right  to  use  it  is  conferred, 
though  the  use  may  have  continued  for  a 
century,  or  any  length  of  time."  Defend- 
ants in  error  assert  a  right  of  easement 
based  on  adverse  enjoyment.  Unless  their 
ancestor  used  the  crossing  under  a  claim  of 
right,  and  not  as  a  privilege  revocable  at 
the  pleasure  of  the  railroad  company,  they 
have  no  defense  to  the  action  brought  in  the 
district  court  by  plaintiff  in  error.  There 
was  no  express  contract  or  agreement  be- 
tween the  parties  at  the  time  the  crossing 
was  first  built  and  put  into  use  by  the  land- 
owner. The  latter  did  not  at  the  beginning 
claim  adversely  to  the  railroad  company, 
but,  on  the  contrary,  the  conduct  of  the  par- 
ties shows  clearly  that  a  permissive  pri\a- 
lege  w^as  given  to  her  as  a  licensee  merely. 
This  status  of  the  parties  originally  exist- 
ing was  in  no  w^ise  subsequently  changed, 
unless  the  fact  of  the  continued  use  of  the 
crossing  for  more  than  fifteen  years  by  Anna 
Conlon  finally  expanded  into  greater  rights 
than  she  had  at  the  beginning.  A  presump- 
tion of  continuance  obtains  when  a  state  of 
facts  is  once  shown.  In  Dewey  v.  McLainy 
7  Kan.  126,  133,  12  Am.  Rep.  418,  Mr.  Jus- 
tice Brewer  quotes  approvingly  from  Jack- 
son ex  dem.  Oanscvoort  v.  Parker,  3  Johns. 
Cas.  124,  as  follows:  "An  entry  adverse  to 
the  lawful  possessor  is  not  to  be  presumed.  It 
must  appear  by  proof.  .  .  .  The  statute  of 
limitations  could  not  begin  to  run  until  the 
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possession  of  the  defendant  was  avowedly 
held  in  opposition  to  the  right  of  the  heirs." 
In  Kirk  v.  Smith  ex  dem.  Penn,  9  Wheat. 
241,  288,  6  L.  ed.  81,  92,  Chief  Justice  Mar- 
shall, delivering  the  opinion,  said:  *'It 
Avould  shock  that  sense  of  right  which  must 
be  felt  equally  by  legislators  and  by  judges 
if  a  possession  which  was  permissive  and  en- 
tirely consistent  with  the  title  of  another 
should  silently  bar  that  title.  Several  cases 
have  been  decided  in  this  court  in  which  the 
principle  seems  to  have  been  considered  as 
generally  acknowledged,  and  in  the  state  of 
Pennsylvania,  particularly,  itT  has  been  ex- 
pressly recognized.  To  allow  a  different  con- 
struction would  be  to  make  the  statute  of 
limitations  a  statute  for  the  encouragement 
•of  fraud, — a  statute  to  enable  one  man  to 
steal  tlie  title  of  another  by  professing  to 
hold  under  it.  No  laws  admit  of  such  con- 
struction." Mere  use  under  a  naked  license, 
however  long  continued,  cannot  ripen  into  a 
prescriptive  right.  In  Indiana  an  appel- 
lant alleged  in  his  complaint  that  for  fifty 
consecutive  years  a  way  had  existed  over 
the  appellee's  land;  that  for  twenty  years 
the  way  had  been  open  to  the  appellant  as 
an  easement,  and  that  he  and  his  grantors 
had  been  permitted  by  the  appellee  and  his 


grantees  to  uninterruptedly  use  the  way  for 
fifty  years;  and  that  in  March,  1883,  the 
appellee  wrongfully  closed  up  the  way.  It 
was  held  that  under  the  facts  so  pleaded  the 
appellant  had  a  mere  naked  license  to  use 
the  land,  and  such  license  was  revocable  at 
the  pleasure  of  the  licensor.  Parish  v.  Kas- 
pare,  109  Ind.  580,  10  N.  E.  109.  In  the 
present  case  there  is  an  absence  of  hostility 
to  the  rights  of  the  railway  company.  The 
facts  proved  show  that  the  possession  and 
use  by  Anna  Conlon  were  not  adverse  in 
their  inception,  but  on  the  contrary,  began 
in  a  spirit  of  accommodation  to  her  by  the 
company.  The  repair  of  the  crossing  and 
the  maintenance  of  gates  by  the  latter  for 
more  than  fifteen  years,  and  the  landowner's 
use  of  the  same,  show  that  the  privilege  ex- 
tended in  1873  was  recognized  as  such  by 
her  during  the  time  mentioned.  Dewey  v. 
McLain,  7  Kan.  126,  133,  12  Am.  Rep.  418; 
Bennett  v.  Diddle,  140  Pa.  396,  21  Atl.  3G3; 
Dexter  v.  Tree,  117  111.  532,  6  N.  E.  506; 
Rosseel  v.  WickJiam,  36  Barb.  386. 

The  judgment  of  the  Court  of  Appeals  and 
the  District  Court  tcill  be  reversed,  and  a 
new  trial  granted. 

All  the  Justices  concur. 
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1.  Courts  of  equity  tv^III  o^errnle  tlie 
clalinv  of  nature,  or  substitute  their  dis- 
cretion as  to  a  child's  welfare  for  the  respon- 
sibilities imposed  by  God  upon  the  parent,  only 
in  cases  where  the  parent  asks  the  court  to 
change  the  child's  possession,  basing  the  claim 
upon  a  naked  legal  right. 

22.  The  custo<1y  of  a  child  ttIII  be  taken 
from  its  grandparent  and  griven  to  its 
parent  when  the  latter  is  of  moral  habits, 
free  from  contagious  or  infectious  disease, 
and  of  enough  industry  to  reasonably  insure 
the  child  from  want  and  positive  distress,  al- 
though the  grandparent  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
child,  and  the  child  prefers  to  remain  with  the 
grandparent. 

3.  •  A  contract  by  a  mother  for  the  din- 
position  of  her  child,  made  during  cover- 
ture, is  void. 

(May  Ip  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Laurel  County 
in  favor  of  plaintiff  in  an  action  brought  to 


recover  possession  of  plaintiff's  child.  Af- 
firmed. 

The  facts  are  stai^  in  the  opinion. 

Mr.  Henry  C.  Hazlewood,  for  appel- 
lants : 

The  welfare  of  the  child  is  the  cardinal 
point  in  determining  who  should  have  the 
custody  of  it. 

Schouler,  Dom.  Rel.  5th  ed.  248;  Tiffany, 
Personal  &  Dom.  Rel.  §  125;  Ellis  v.  Jesup, 
11  Bush,  403;  Proctor  v.  Rhoads,  4  Ky.  L. 
Hep.  453;  9  Am.  &  Eng.  Enc.  Law,  p.  245; 
Burke  v.  Crutcher,  4  Ky.  L.  Rep.  251. 

The  courts  will  refuse  to  disturb  a  custody 
voluntarily  yielded,  in  favor  of  the  parent, 
who  has  long  acquiesced  in  the  transfer; 
thus  regarding  the  ties  both  of  nature  and 
association. 

Schouler,  Dom.  Rel.  5th  ed.  248;  Notes  of 
Cases,  5  Ky.  L.  Rep.  188;  2  Lawson,  Rights, 
Rem.  &  Pr.  §  810. 

Tlie  contract  in  this  case  shows  the  vol- 
untary surrender  of  the  child,  and  that  it 
was  for  its  best  interest.     It  is  not  void. 

Enders  v.  Enders,  104  Pa.  200,  27  L.  R.  A. 
50,  30  Atl.  129;  Anderson  v.  Young,  54  S. 
C.  388,  44  L.  R.  A.  277,  32  S.  E.  448;  Smith 
V.  Martin,  4  Ky.  L.  Rep.  734. 


Note. — For  earlier  cases  in  this  series  as  to 
right  to  custody  of  children  as  between  parents 
and  others,  see  Van  Walters  v.  Marlon  County 
Childrens'  Guardians  (Ind.)  18  L.  R.  A.  431; 
Whalen  v.  Olmstead  (Conn.)  15  L.  R.  A.  593  ; 
Kc  Lally  (Iowa)  16  L.  R.  A.  681;  Sheers  v. 
Stein   (Wis.)   5  L.  R.  A.  781;  Weir  v.  Marley 
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(Mo.)  6  L.  R.  A.  673;  Kelsey  v.  Green  (Conn.) 
38  L.  U.  A.  471;  Strlngfellow  v.  Somervllle 
(Va.)  40  L.  R.  A.  023;  Anderson  v.  Younj?  (S. 
C.)  44  L.  R.  A.  277;  Fllbbette  v.  Bains  (Miss.) 
51  L.  R.  A.  839;  and  Prieto  v.  St  Alphonsus 
Convent  of  Mercy  (La.)  47  L.  B.  A.  656. 
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The  choice  of  the  infant,  if  of  sufficient 
juental  capacity,  should  control. 

Ellis  V,  Jesup,  11  Bush,  403;  9  Am.  & 
Eng.  Enc.  Law,  p.  245. 

Messrs.  James  Sparks,  E.  H.  Johnson, 
■and  J.  A.  Wilson  also  for  appellants. 

Messrs.  J.  W.  Aloom  and  D.  K.  Raw- 
lings,  uith  AiT,  Charles  R.  Brook,  for 
■appellee : 

The  appellee,  being  a  married  woman  on 
the  30th  day  of  April,  1893,  did  not  have  the 
power  or  capacity  to  enter  into  a  contract. 

While  in  his  lifetime  the  father  alone  can 
control  the  custody  of  his  child,  he  cannot 
do  so  in  a  way  to  deprive  the  mother  of  its 
<;u?tody  and  control  after  his  death. 

State  ex  rel.  Neider  v.  Reuff,  29  W.  Va. 
751,  2  S.  E.  807;  Day  v.  Everett,  7  Mass. 
145;  Moore  v.  Christian,  56  Miss.  408,  31 
Am.  Rep.  375;  Armstrong  v. '  Stone,  9  Gratt. 
102. 

UnlcsH  a  substantial  reason  is  shown  to 
the  contrary,  the  father  being  dead,  the 
mother  is  the  moet  suitable  person  to  rear 
her  child,  and  the  interest  of  the  child  de- 
mands, above  all  things  else,  a  mother's  love 
and  personal  influence  during  its  growth 
■and  development  into  manhood. 

State  ex  rel  Neider  v.  Rcuff,  29  W.  Va. 
751,  2  S.  E.  806;  Weir  v.  Marley,  99  Mo. 
484,  6  L.  R.  A.  672,  12  S.  W.  798;  Re  Scar- 
ritt,  76  Mo.  565,  43  Am.  Rep.  768;  Washaw 
V.  Gimhle,  60  Ark.  351,  7  S.  W.  389;  State 
ex  rel,  Mayrie  v.  Baldwin,  5  N.  J.  Eq.  454, 
45  Am.  Dec.  397;  Albert  v.  Perry,  14  N.  J. 
Eq.  540;  Johnson  v,  Terry,  34  Conn,  259; 
Rust  V.  Vanvacter,  9  W.  Va.  600;  Queen  v. 
Barnardo,  h,  R.  24  Q.  B.  Div.  283;  Dalton 
y.  State,  6  Blackf.  357;  De  Jarnett  v.  Har- 
per, 45  Mo.  App.  415;  Barlow  v.  Kennedy, 
17  Lower  Can.  Jur.  253. 

0*Rear,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  by  appellee, 
the  mother  of  John  Craig  Stapleton,  to  re- 
cover his  possession  of  appellants,  his  pa- 
ternal grandfather  and  grandmother;  the 
lad  being  then  about  nine  years  of  age.  Ap- 
pellee is  a  widow.  The  father  of  the  boy 
had  died  some  years  previous,  leaving  no 
•estate,  and  the  widowed  mother  had  none. 
Appellee,  who  assumes  her  maiden  name, 
and  W.  R.  Stapleton  were  married  in  1888, 
and  after  a  brief  and  unhappy  union  of 
three  or  four  years  a  separation  ensued ;  be- 
ing, as  the  record  discloses,  an  abandonment 
of  appellee  by  her  husband,  who  had  become 
■dissolute,  and  who  finally  lost  his  life  in  a 
drunken  brawl.  In  this  distressing  situa- 
tion, appellee  went  with  her  two  children, 
•John  Craig,  and  a  girl  some  two  years 
younger,  to  the  home  of  appellants.  This 
was  before  the  death  of  appellee's  husband. 
"She  continued  there  some  months,  when  it 
wa.s  suggested  that  the  old  folks  could  not 
well  accommodate  her  longer;  but  they  in- 
sisteil  on  keeping  the  children,  to  whom 
they  appear  much  attached,^-especially  the 
boy.  Appellee  then  sought  and  obtained 
•employment  as  a  domestic,  but,  desiring  the 
presence  of  her  •children,  above  other  con- 
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siderations,  left  the  place,  and  took  them 
with  her  to  her  father's,  in  an  adjacent 
county.  Appellant  Edward  Stapleton,  and 
the  father  of  the  boy,  went  to  her  father 
some  two  months  afterwards,  and,  under 
promises  of  reform,  a  reunion  of  the  unfor- 
tunate couple  was  agreed  upon;  the  father 
and  grandfather  of  the  boy  taking  him  back 
to  Laurel  county,  and  the  wife  and  the  lit- 
tle girl  to  follow  in  a  few  days.  She  did  so. 
But  she  says  that  then  her  husband  declined 
to  live  with  her,  and  declared  his  only  pur- 
pose was  to  regain  possession  of  the  boy. 
Appellee  returned  to  her  father's,  but  soon 
after  again  sought  employment,  and  ob- 
tained a  situation  in  a  family  at  Somerset, 
where  her  girl  had  better  advantages  for  at- 
tending school. 

When  appellee  was  first  abandoned,  and 
was  face  to  face  with  the  proposition  of 
earning  her  own  living,  she  was  induced  to 
sign  a  contract  with  appellants  concerning 
her  children.    This  contract  is  as  follows: 

An  article  of  agreement  between  Chris- 
tena  Stapleton,  of  the  first  part,  and  Ed  Sta- 
pleton and  Elizabeth  Stapleton,  his  wife,  of 
the  second  part:  The  party  of  the  first 
part  agrees  to  give  her  two  children,  Craig 
and  Delia,  to  the  party  of  the  second  part, 
to  keep  and  control  as  their  own  until  they 
become  twenty-one  years  old,  unless  the 
party  of  the  first  part  and  her  husband 
should  live  together  again.  Then  she  is  to 
have  her  children,  and  not  until  then.  She 
also  gives  to  the  party  of  the  second  part 
all  her  household  goods,  and  horse  and  cow, 
to  be  used  to  the  benefit  of  raising  said  chil- 
dren, and  also  what  W.  R.  Stapleton,  her 
husband,  left  in  the  house  of  Mr.  Gee,  which 
she  was  to  have  in  provisions  to  live  on ;  and 
the  party  of  the  second  part  agrees  to  try  to 
give  said  children  a  common  education. 

This  April  30th,  1893. 

Christena  Stapleton. 
Ed  Stapleton. 
Elizabeth    Stapleton. 

Att.:     Ellen  Stapleton. 

I  do  agree  to  the  above  contract. 

W.  R.  Stapleton. 

Her  husband,  some  time  after,  by  his  in- 
dorsement, approved  it. 

After  the  death  of  her  husband,  the  boy 
now  having  grown  in  size,  years,  and  use- 
fulness, anil  therefore  helpfulness,  she  seeks 
to  recover  possession  of  him,  and,  indeed, 
has  sought  at  frequent  intervals  before  this 
suit  to  do  so,  but  unsuccessfully  until  now. 

The  defense  is  summed  up  by  counsel  for 
appelants,  in  their  breif,  as  follows:  "(1) 
The  appellants,  the  grandparents  of  the 
child,  John  Craig  Stapleton,  are  the  proper 
persons  to  have  the  care,  custody,  and  con- 
trol of  said  child,  and  appellee  is  not.  (2) 
That  they  (appellants)  are  financially  able 
to  care  for  and  educate  said  child  in  a  man- 
ner suited  to  his  station  in  life,  and  that 
appellee  is  not.  (3)  That  said  child  is  pos- 
sessed of  sufiicient  intelligence  and  age  to 
judge  for  himself  where  he  should  live,  and 
that  it  is  the  desire  of  said  child  to  remain 
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with  its  grandparents,  and  not  with  its 
mother.  (4)  That  on  the  30th  day  of 
April,  1893,  when  this  child  was  a  mere  in- 
fant, appellee,  by  a  writing,  surrendered  the 
custody  of  this  child  to  appellants;  and  aft- 
erwards her  husband,  its  father,  agreed  to 
the  same  contract,  and  signed  it.  (5)  That 
since  said  time  appellants  have  had  the  care, 
custody,  and  control  of  said  child,  and  that 
during  all  of  said  time,  up  to  now,  they 
have  cared  for  and  treated  said  child  in  a 
manner  highly  conducive  to  its  best  inter- 
ests. (6) That  it  must  be  a  great  hardship 
to  appellants  and  the  child,  considering  the 
contract  and  promises  made  concerning  the 
child,  and  the  attachments  that  now  have 
grown  up  between  it  and  appellants  during 
this  long  time,  for  it  to  be  taken  from  them 
now."  All  these  grounds  may  w^ell  be 
grouped  into  three  classes :  ( 1 )  The  child's 
welfare  and  wishes;  (2)  the  contract  of  its 
parents;  and  (3)  the  equity  of  the  grand- 
parents, appellants. 

The  welfare  of  a  child,  its  life,  health,  and 
moral  and  intellectual  being,  should  be,  and 
are,  kept  well  in  view  by  the  courts  in  deter- 
mining its  legal  disposition  in  litigations 
over  it.  This  is  not  upon  the  ground,  some- 
times supposed,  that  courts  of  equity  will 
overrule  the  claims  of  nature,  or  substitute 
their  discretion  as  to  the  child's  welfare  for 
the  responsibilities  imposed  by  God  upon 
the  parent.  We  apprehend,  and,  from  an 
examination  of  the  authorities,  we  gather, 
this  course  is  justified  and  applied  only  in 
cases  Avhere  a  parent  asks  the  court  to 
change  the  child's  possession,  basing  his 
claim  upon  a  legal  right, — such,  for  exam- 
ple, as  the  legal  right  of  the  parent  to  the 
custody  of  his  child.  Then,  and  then  only, 
will  the  court  look  to  the  welfare  of  the 
child,  in  withholding  its  aid ;  basing  its  ac- 
tion upon  the  principle  that  equity  will  not 
do  a  wrong  to  aid  a  mere  naked  legal  right. 
By  statutory  enactment  the  legislatures 
have  providcii  for  the  state's  taking  charge 
of  infants  in  extreme  cases;  but  nowhere 
has  it  been  held,  so  far  as  w^e  are  aware,  that 
a  parent,  however  indigent  and  ignorant,  or 
even  vicious,  can  be  deprived  by  law  of  the 
custody  of  his  child  at  the  suit  of  a  stran- 
ger, however  opulent,  charitably  disposed, 
and  prepared  he  may  be  to  give  the  child 
advantage  of  coveted  opportunities  for  its 
moral  or  intellectual  development.  The  day 
may  come  when  society  will  demand  and  ex- 
ercise some  such  right.  Perhaps  it  may  be 
recognized  in  milder  form  by  some  in  legis- 
lation for  compulsory  attendance  at  schools. 
But,  in  the  broad  sense  suggested,  it  certain- 
ly is  not  here  yet.  We  hold  that  when  it  is 
shown  by  the  suing  claimant  parent  that  he 
or  she  is  a  person  of  moral  habits,  of  good 
health  (that  is,  'svithout  contagious  or  in- 
fectious disease),  and  of  enough  industry  to 
reasonably  insure  the  child  from  want  and 
positive  distress,  these  conditions,  coupled 
with  the  parent's  legal  right,  will  overcome 
the  supposed  advantages  acrruing  to  the 
child  by  the  adverse  claimant,  a  stranger, 
who  merely  shows  that  he  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
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child;  and  that,  too,  even  though  the  couit 
might  well  consider  that  the  opportunities' 
afforded  by  the  stranger  are  the  most  favor- 
able for  the  infant's  welfare.     The  experi- 
ence in  this  country  is  not  that  wealth,  espe- 
cially when  coupled  with  indulgence,  is  al- 
ways most  conducive  to  a  useful  educatio!f 
and  the  foundation  of  the  best  character.. 
We   apprehend   that   the  best  part   of    the 
child's   education  will  not  be  obtained   at 
some  ideal  social  institute,  beginning  with 
a  kindergarten  and  ending  with  a  universi- 
ty, but  generally  at  the  hearthstone  of  its 
family,  if  that  family  be  a  proper  one.     The 
welfare  of  the  child  is  not  merely  training 
its  head,  but  includes  training  of  its  heart. 
Wisdom  may  be  imparted  by  teaching  it  to 
think;   the  feelings  that  at  last  make  the 
man,   by   teaching   it    to   feel.     Orphanage^ 
even  partial,  is  generally  conceded  to  be  a 
misfortune,  and  universally  moves  to  pity,, 
but  it  likewise  carries  a  privilege  and  an  op- 
portunity.    The   boy    who,    taught    by    the 
stern  lessons  of  necessity  and  the  inscrut- 
able ties  of  fellow  suffering  and  gratitude  to 
revere  his  mother,  and  to  help  her  bear  the 
burdens  of  widowhood  and  overcome  the  ad- 
versities of  untoward  conditions,  has  accu- 
mulated an   asset   of   more  value,   perhaps, 
than  had  his  disappointed  benefactor  been, 
allowed  to  exploit  his  plans  of  education  at 
the    sacrifice    of    filial    devotion.     "Honor 
thy  father  and  thy  mother"  is  a  command, 
followed  by  a  promise,  of  peculiar  value  in 
determining  the  welfare  of  the  child.     It  is 
argued,  and  in  some  instances  has  been  held^ 
that  the  wishes  or  election  of  the  infant  will 
be   regarded   in   determining   this   que^^tion. 
Generally  those  instances  where  the  wishes 
of  a  child  of  suiTicient  maturity  to  realize  in 
a  measure  its  situation  have  been  allowed 
to  control  were  either  in  a  controversy  be- 
tween   parents    upon    their     separation,    or 
where  the  facts  of  welfare  were  so  nearly 
balanced    as    to   leave   the    court   in    grave 
doubt,  in  which  case  the  wishes  of  the  child 
were  consulted  and  given  some  weight.  How- 
ever, it  has  i^ot  been  held  anywhere,  so  far 
as  we  have  been  cited,  that  the  judgment  of 
the  infant  is  to  control  independent  of  or 
despite  other  circumstances.     We  hold  that 
an  infant  cannot  dispose  of  his  property  of 
the  smallest  value,  or  become  bound  by  con- 
tract  generally,    because   of   the   conclusive 
presumption  that  he  has  not  a  sufficiently 
matured  judgment  to  know  what  his  inter- 
ests are.     We  cannot,  therefore,  hold   that 
the  determination   of  a   question   invoking 
such  serious  and  pennanent  importance  to 
him  as  the  training  of  his  youth  should  be 
at  his  disposal. 

The  contract  relied  upon,  in  so  far  as  it 
purports  to  bind  appellee,  having  been  en- 
tered into  by  her  while  under  the  legal  dis- 
ability of  coverture,  was  not  binding  upon 
her.  It  was  void.  We  are  unable  to  dis- 
tinguish it,  so  far  as  affecting  the  feme  co- 
re rfs  contractual  ability,  from  any  other 
contract  relating  to  her  legal  or  property 
rights.  If  the  paper  ever  had  any  legal  val- 
ue, it  was  only  to  the  extent  of  transferring 
the  legal  right  of  the  father  to  the  custody 
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of  his  infanta.  It  could  convey,  at  most, 
only  such  right  as  he  held,  which,  of  course, 
terminated  with  his  death.  Thereupon  the 
mother's  right  of  exclusive  possession  be- 
gan. 

The  record  discloses  that  appellants  are 
estimable  and  worthy  old  people,  who  doubt- 
less would  bestow  on  this  grandchild  every 
fair  opportunity  within  their  power  for  its 
material  advancement.  Tlieir  love  for  it, 
natural  and  cultivated,  is  clearly  shown  by 
the  circumstances  put  in  evidence.  The 
separation  decreed  by  the  circuit  court 
must  seem  to  them,  viewed  from  their  stand- 
point, as  a  hardship.  These  facts  are  ar- 
gued by  their  counsel  here  as  presenting  an 
equity  entitled  to  be  regarded  by  the  court, 
in  connection  with  the  child's  welfare,  in  de- 
creeing its  custody.  The  utmost  the  court 
could  be  expected  to  do  would  be  to  measure 
the  equities  of  these  contending  parties.  It 
requires  no  judicial  determination  to  prop- 
erly estimate  the  mother's  love, — probably 
the  strongest  instinct  of  the  species.  Tliis 
temporary  separation,  enforced  by  condi- 
tions beyond  her  control,  instead  of  wean- 
ing her  from  the  child,  appears  to  have  in- 
tensified her  yearning.  As  between  the  two, 
— the  grandparents  and  the  mother, — we  do 
not  feel  at  liberty  to  change  the  responsibili- 
tj'  of  the' parent,  and  the  privilege  and  duty 
of  the  child,  from  where  God  has  placed 
them. 

The  judgment  of  the  Circuit  Court  is 
therefore  afjirmcd. 


BOARD  OF  EDUCATION  of  Covington  et 

al.,  Appts.f 

V. 

Camilla  G.  BOOTH,  by  Next  Friend. 


( 


Ky. 


) 


The  qneNtion  of  R:iillt  or  Innocence  of 
a  ]>ai»il  expelled  from  the  public  schools  In 
aocordnnce  with  established  rnles  cannot  be 
reviewed  by  the  courts  unless  it  appears  that 
be  was  expelled  arbitrarily  or  maliciously. 

(May  8,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  favor  of  plaintiff  in  a  proceeding  to  com- 
pel defendants  to  permit  plaintiff  to  attend 
the  .schools  under  the  control  of  the  defend- 
ants.    JxdvcrRcd. 

The  facts  arc  stated  in  the  opinion. 

Mr.  W.  A.  Byrne  for  appellants. 

.Ifr.  UHe  J.  Howard,  for  appellee: 

The  intention  to  open  wide  the  doors  of 
the  public  schools  to  all  children  possessing 
the  noi'i^sary  qualifications  to  entitle  them 
to  admittance  is  obvious  from  Ky.  Stat.  §§ 
3212,  4521.  It  is  an  absolute  right,  and  in 
no  wise  dependent  upon  the  favor  of  any  of 
the  school  officials. 


Note. — For  right  to  exclude,  suspend,  or  expel 
pupils  from  school  for  misconduct  of  pupil  or 
parent,  see  Cartersvllle  Bd,  of  Edu.  v.  Purse 
(Ga.)  41  L.  R.  A.  593,  and  note. 
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By  rule  41  the  superintendent  is  vested 
with  the  power  to  expel  a  pupil  for  certain 
things,  viz.:  "For  disorder,  irregular  at- 
tendance, tardines.s,  or  any  other  violation 
of  the  rules  of  the  school." 

Rule  41  is  the  only  rule  of  the  school  that 
appellants  claim  is  applicable,  and  appellee 
was  expelled  for  writing  an  alleged  "insult- 
ing composition."  She  is  unable  to  under- 
stand how  the  writing  of  a  composition  is 
disorder,  irregular  attendance,  or  tardiness, 
or  is  calculated  to  produce  eitlier. 

Mandamus  is  the  proper  remedy  to  com- 
pel a  board  of  education  to  reinstate  a  pu- 
pil in  the  public  schools,  where  he  has  been 
unjustly  excluded  therefrom. 

lligh]  Extr.  Legal  Rem.  §  332,  note  6; 
14  Am.  &  Eng.  Enc.  Law,  p.  175;  State  ex 
rel.  fiheihley  v.  School  Dist.  No.  1,  31  Neb. 
552,  48  N.  W.  393;  Morrow  v.  Wood,  35 
Wis.  69,  17  Am.  Rep.  471;  Trustees  of 
Schools  v.  People  ex  rel.  Van  Allen,  87  111. 
303,  29  Am.  Rep.  55;  People  ex  rel.  Ulrieh 
V.  Board  of  Education^  4  N.  Y.  Supp.  102; 
State  ex  rel.  CUirk  v.  Oshome,  32  Mo.  App. 
53C;  Beard  of  Education  v.  Eelstouy  32  111. 
App.  301 ;  Perkins  v.  Independent  School 
Dist.  Directors,  56  Iowa,  476,  9  N.  W.  356 ; 
Stephenson  v.  Hall,  14  Barb.  222:  State  ex 
rel.  Clark  v.  Os6or?ie,  24  Mo.  App.  309; 
Murphy  v.  Independent  Dist.  Directors,  30 
lowu,  429. 

^Mandamus  is  a  discretionary  remedy, 
granted  where  the  right  is  clear  and  plain 
although  the  petitioners  may  have  another 
remedy,  if  that  remedy  is  not  so  speedy, 
adequate,  and  complete  as  the  remedy  by 
mandamus. 

Merrill,  ^fandamus,  §§  52,  54. 

Being  a  discretionary  remedy,  a  judgment 
absolute  will  not  be  reversed  unless  the 
court  below  has  abused  its  discretion. 

Savannah  d  0.  Canal  Co.  v.  Shunian,  91 
Ga.  402,  17  S.  E.  937. 

Where  a  party  has  more  than  one  rem- 
edy he  may  resort  to  "either,  and  especially 
to  the  mast  speedy  one." 

Merrill,  Mandamus,  §§  52,  54;  Archie  v. 
State,  99  Ga.  23,  25  S.  E.  612. 

A  city  school  board  of  education  is  not 
such  a  court  as  is  beyond  control  by  manda- 
mus. 

School  Dist.  yo.  23  v.  McCoy,  30  Krfh. 
2()S,  1  Pac.  97. 

Boards  of  education  may  make  rules  for 
the  suspension  or  expulsion  of  pupils,  but 
the  rules  must  not  be  subversive  of  tlieir 
rights. 

King  V.  Jefferson  City  School  Board,  71 
Mo.  028,  30  Am.  Rep.  499;  Dritt  v.  Stiod- 
grass,  00  Mo.  286,  27  Am.  Rep.  343;  21 
Am.  &  Eng.  Enc.  Law,  pp.  771-776;  State 
ex  rel.  Boue  v.  Fond  du  Lae  Bd.  of  Edu. 
63  Wis.  234,  23  N.  W.  102:  Holman  v. 
School  Dist.  No.  5  Trustees,  77  ^lich.  605, 
6  L.  R.  A.  534,  43  N.  W.  996. 

Practically  the  only  instances  in  which 
courts  have  upheld  the  school  authorities  in 
exercising  their  power  of  expulsion  have 
been  where  the  pupils  were  either  licentioua 
or  incorrigible. 
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Murphy  V.  Independent  Diat.  Directors, 
30  Iowa,  429. 

In  Cartersville  Bd.  of  Edu,  v.  Purse,  101 
Ga.  422,  41  L.  R.  A.  593,  28  S.  E.  896,  one 
of  the  defenses  was  that  the  court  hail  no 
right  to  review  the  proceedings  of  boards  of 
school  tnistees.  No  notice  was  taken  of 
that  contention  on  the  part  of  the  board  of 
education,  and  the  case  was  decided  on  its 
merits  as  that  court  saw  it. 

Bishop  V.  Rowley,  165  Mass.  460,  43  N. 
E.  191. 

Gntty,  J.,  delivered  the  opinion  of  the 
court: 

It  appears  from  the  petition  in  this  ac- 
tion that  the  plaintiff  for  a  number  of  years 
had  been  a  pupil  in  the  public  school  of  the 
city  of  Covington,  and  that  she  was  expelled 
therefrom;  and  this  action  was  instituted 
for  the  purpose  of  obtaining  a  mandatory 
injunction  to  compel  the  authorities  of  said 
city  school  to  permit  plaintifT  to  continue 
as  a  pupil  in  said  school.  It  is  substantial- 
ly alleged  in  the  petition  that  the  superin- 
tendent, Morris,  wrongfully,  maliciously, 
and  without  cause  or  provocation,  expelled 
plaintifT  from  the  public  school  of  said  city; 
that,  after  said  expulsion,  the  plaintifT  pe- 
titioned the  board  of  education  of  said  city 
for  investigation  of  the  charges  made,  and 
for  the  privilege  of  attending  said  school, 
but  said  petition  was  denied.  It  further 
appears  that  the  superintendent,  after  an 
investigation  of  the  charges  against  the 
plaintifT,  which  investigation  was  conducted 
by  an  interview  with  the  plaintifT  and  with 
the  principal  in  her  division  of  the  school, 
and  with  another  in  authority,  to  wit,  Dr. 
Blaisdell,  the  superintendent  expelled  the 
plaintifT  from  said  school,  and  reported  his 
action  to  the  board  of  education  of  the  said 
city  of  Covington,  which  board  approved 
his  action.  The  defense  is  that  the  conduct 
of  the  plaintifT  was  such  that  the  good  order 
and  proper  conduct  of  the  school  and  proper 
discipline  thereof  demanded  that  the  plain- 
tifT should  be  denied  the  privilege  of  attend- 
ing said  school.  The  court  granted  a  tempo- 
rary injunction  compelling  the  defendants 
to  admit  the  plaintifT  to  the  privileges  of 
s^id  school,  and  upon  final  hearing  made 
said  injunction  perpetual,  and  from  that 
judgment  this  appeal  is  prosecuted. 

It  is  the  contention  of  appellee  that  the 
action  of  defendants  was  unreasonable,  un- 
authorised, and  arbitrary.  The  contention 
of  appellants  is  that  their  action  was  law- 
ful, and  was  necessary  for  the  proper  and 
necessary  management  of  the  school.  It  is 
further  contended  that  the  court  has  no  ju- 
risdiction to  review  the  action  of  the  defend- 
ants, but  under  the  statute,  as  well  as  by 
the  inherent  power  of  the  school  authorities, 
that  defendants  had  the  right  to  adopt  such 
rules  as  would  promote  good  order,  and 
make  the  said  city  school  efficient  for  the 
education  of  the  children  entitled  to  attend 
the  same;  and  that  rule  41  of  said  school 
board  authorized  the  action  taken  by  the  de- 
fendants. Numerous  authorities  were  cited, 
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both  by  appellee  and  appellants,  in  support 
of  their  respective  contentions. 

It  does  not  appear  that  this  court  has 
ever  been  called  upon  to  decide  the  ques- 
tions in  dispute  in  this  action.  The  public 
schools  of  the  state  are  for  the  benefit  of  the 
children  within  the  school  age,  and  their  ef- 
ficiency ought  to  be  the  sole  object  of  those 
charged  with  the  power  and  privilege  of 
managing  and  conducting  the  same,  and  to 
this  end  great  care  should  be  taken  to  pre- 
serve order  and  a  proper  discipline,  and 
also  to  see  that  no  child  within  the  school 
age  should  be  denied  the  privilege  of  at- 
tending said  school  unless  the  public  inter- 
est demanded  the  expulsion  of  such  pupil,  or 
a  denial  of  their  right  to  attend  the  same. 
It  necessarily  follows  that  those  in  charge 
of  said  school  must  be  allowed  to  judge  of 
and  determine  as  to  the  propriety  of  expel- 
ling scholars  therefrom,  and  it  is  manifest 
that  tho.se  in  charge  of  the  school  are  better 
qualified  to  judge  of  and  determine  as  to 
what  ofTenses  justify  expulsion  than  the 
courts  can  ordinarily  be. 

It  seems  that  the  weight  of  authority  is 
that  a  court  may,  in  a  proper  case,  by  man- 
damus compel  those  in  charge  of  schools  to 
admit  thereto  any  child  within  the  school 
age;  but  this  power,  of  necessity,  must  be 
based  upon  the  fact  that  the  child,  as  a 
matter  of  right  and  public  policy,  ought  to 
be  admitted.  Our  conclusion  is  that  those 
in  charge  of  such  schools  have  a  right  to 
formulate  such  necessary  rules  as,  in  their 
judgment,  will  best  promote  the  public 
good ;  and,  if  such  rules  are  violated  by  any 
pupil,  the  right  to  expel  such  pupil  exists, 
and  may  be  exercised  by  the  proper  school 
authorities ;  and  the  question  as  to  the  guilt 
or  innocence  of  the  accused  cannot  be  re- 
viewed by  the  courts  unless  it  appears  that 
such  pupil  was  expelled  arbitrarily  or  ma- 
liciously. We  do  not  feel  called  upon  to  de- 
termine in  this  case  whether  the  plaintifT 
was  guilty  of  the  ofTense  for  which  it  seems 
she  was  expelled  from  school.  It  may  be 
that  she  did  not  mean  to  insult  her  teacher. 
That  question  was  determined  by  the  super- 
intendent, and  his  action  ratified  by  the 
board  of  education,  and  we  do  not  think  we 
have  the  authority  to  weigh  and  determine 
the  evidence  in  respect  thereto.  We  are  not 
of  opinion  that  the  evidence  in  this  case 
tends  to  show  that  the  teacher,  superintend- 
ent, or  board  of  education  acted  maliciously 
or  unfairly  in  the  matter  under  considera- 
tion.  After  a  careful  consideration  of  the 
law  and  facts  of  this  case,  we  are  of  the 
opinion  that  the  temporary  injunction 
ought  not  to  have  been  granted,  and  that 
the  court  erred  in  making  the  injunction 
perpetual. 

The  judgment  appealed  from  is  therefore 
reversed^  and  cause  remanded,  with  direc- 
tion to  set  aside  the  judgment,  dissolve  the 
injunction,  and  dismiss  plaintiff's  petition, 
and  for  proceedings  consistent  herewith. 

Rehearing  denied. 


1901. 


MfiBus  y.  McDowell. 
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George  M.  MEERS,  Appt,, 

V. 

Aionzo  Mcdowell. 


( 


.Ky. 


) 


▲  parent  Mho  permit*  bl»  clilld  to  have 
posMeMMlon  of  a  deadly  "weapon  when, 
from  youth  or  mental  weakness  or  the  use 
of  intoxicants,  he  Is  Incompetent  to  be  in- 
trusted with  it,  and  the  parent  knows  the 
danger,  or  in  the  exercise  of  reasonable  care 
should  know  it,  is  liable  for  injuries  inflicted 
upon  other  persons  by  the  child's  discbarge  of 
the  guD. 

(May  21,  1901.) 
• 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  CJourt  for  Larue  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  for  the  loss  of  services  of  plaintiff's 
son  and  for  expenses  incurred  in  his  treat-, 
ittent  because  of  the  negligent  shooting  by 
the  discharge  of  a  gxm  in  the  hands  of  de- 
fendant's child.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Otii  M.  Mather  and  Cliarlei 
F.  Creal,  for  appellant: 

This  is  an  action  brought  againjst  the  par- 
ent to  recover  damages  which  appellant  be- 
lieves to  be  the  natural  and  probable  result 
of  a  negligent  and  reckless  disregard  of  the 
safety  of  others  on  the  part  of  the  appellee. 

Consequential  losses  are  proximate  when 
the  natural  and  probable  effect  of  the  wrong- 
ful conduct  under  the  circumstances  is  to  set 
in  operation  the  intervening  cavse  from 
which  the  loss  directly  results.  When  such 
is  not  the  natural  and  probable  effect  of  the 
wrongful  conduct,  the  losses  are  remote. 

Hale,  Torts,  §  113. 

Proximate  consequences  are  simply  those 
that  are  natural  and  probable.  "Natural 
and  probable"  means  what,  according  to 
common  experience  and  the  usual  course  of 
events,  should  be  expected  to  happen. 
Every  one  is  conclusively  presumed  to  know 
and  contemplate  the  natural  and  probable 
result  of  his  acts. 

Ihid.;  Pollock,  Torts,  p.  33;  Shear m.  & 
Redf.  Neg.  §  55;  10  Am.  &  Eng.  Enc,  Law, 
p.  464. 

Where  the  right  to  recover  depends  upon 
the  question  whether  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  plain- 
tiff's injury,  that  is  to  be  submitted  to  the 
jury,  under  proper  instructions,  unless  it  is 
entirely  free  from  doubt. 

Shearm.  &  Redf,  Neg.  §  55;  Ha/verly  v. 
Stale  Line  d  8,  R.  Go,  135  Pa.  50,  19  Atl. 
1013. 

Loaded  firearms  are  regarded  as  highly 
dangerous  things,  and  persons  dealing  with 
them  are  answerable  for  damage  done  by 
their  explosion,  even  if  they  have  apparent- 
ly used  sufficient  precaution. 

Diccon  V.  Bellf  5  Maule  &  S.  195 ;  Morgan 
V.  Cox,  22  Mo.  373,  66  Am.  Dec.  623 ;  Law- 

NoTK. — As  to  negligence  in  intrusting  a  gun 
In  hands  of  child,  see  Chaddock  v.  Plummer 
(Mich.)  14  L.  R.  A.  675,  with  note  as  to  neg- 
ligence in  respect  to  guns  and  similar  dangerous 
agencies. 
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son,  Rights,  Rem.  &  Pr.  §  1145;  Jaggard, 
Torts,  p.  862. 

An  injury  by  a  young  child  with  a  loaded 
gun  negligently  placed  in  its  hands  by  an- 
other is  the  wrong  of  the  person  putting  it 
in  his  hands. 

Coolev,  Torts,  •594;  Binford  v.  John- 
ston, 82  Ind.  426,  42  Am.  Rep.  508;  Carter 
v.  Totone,  98  Mass.  567,  96  Am.  Dec.  682; 
Poland  v.  Ewrhart,  70  Iowa,  285,  30  N.  W. 
637 ;  Shearm.  &  Redf.  Neg.  §  086.    . 

No  appearance  for  appellee. 

Hobion,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  filed  this  suit  in  the  Larue  cir- 
cuit court.  A  general  demurrer  was  sus- 
tained to  the  petition,  and  the  action  was 
dismissed.  The  sufficiency  of  the  petition 
is  the  only  question  to  be  determined  on  the 
appeal.  The  allegations  of  the  petition  are 
as  follows:  The  plaintiff,  George  M.  Meers, 
is  the  father  of  Shelburn  Meers,  an  infant 
sixten  years  of  age,  residing  with  the  plain- 
tiff. The  defendant,  Aionzo  McDowell,  is 
the  father  of  01  lie  McDowell,  an  infant 
years  of  age,  and  of  weak  and  un- 
developed mind  for  a  child  of  his  age,  and 
in  the  custody  and  control  of  his  father. 
The  defendant  notwithstanding  his  son  Ollie 
was  at  any  time  incapable  of  making  prop- 
er use  of  dangerous  weapons,  negligently 
permitted  him  to  have  in  his  possession  a 
loaded  rifle,  and  while  in  possession  of  the 
rifle  he  shot  Shelburn  Meers,  plaintiff's  in- 
fant son,  inflicting  upon  him  injuries  which 
permanently  deprived  plaintiff  of  his  son's 
services,  of  the  value  of  $1,500,  and  caused 
expenditures  by  plaintiffs,  for  nursing,  medi- 
cine, and  medical  attention  for  his  son,  to 
the  amount  of  $500.  Defendant's  son  Ollie 
was  known  by  him  to  be  wholly  incompetent 
to  make  proper  use  of  a  deadly  weapon,  and 
was  negligently  permitted  by  him  to  have 
and  use  the  rifle;  and,  while  he  was  in  pos- 
session of  the  rifle,  defendant  recklessly 
crave  to  his  said  son  Ollie  intoxicating 
liquor,  and  the  son  was  under  the  influence 
of  the  liquor  at  the  time  of  the  shooting, 
which  was  the  result  of  the  defendant's  neg- 
ligence, as  stated. 

In  Dixon  v.  Bell,  1  Starkie,  287,  the  decla- 
ration alleged  that  the  defendant  sent  a 
young  maidservant  for  a  loaded  gun,  that 
he  knew  her  to  be  too  young  and  indiscreet 
to  be  intrusted  with  the  care  and  custody  of 
it,  and  that  she  carelessly  and  improperly 
shot  the  plaintiff's  minor  son  with  the  gun, 
severely  wounding  him.  The  girl  was  be- 
tween thirteen  and  fourteen  years  of  age. 
The  defendant  sent  word  by  her  to  the  per- 
son having  the  gun  to  take  the  priming  out. 
Tliis  was  done.  She  took  the  gun  and  pre- 
sented it  in  play  at  the  plaintiff's  son,  say- 
ing she  would  shoot  him,  and  drew  the  trig- 
ger. The  gun  went  off.  Lord  Ellenborough 
submitted  to  the  jury  the  question  wheth- 
er the  defendant  was  guilty  of  negligence 
in  intrusting  the  gun  to  a  servant  of  such 
an  age,  who,  under  all  the  circumstances, 
was  likely  to  make  such  a  use  of  it  as  a 
person  of  proper  discretion  would  not  have 
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done,  aTvd  instructed  them  that,  if  the  gun 
ought  not  to  have  been  intrusted  to  such 
a  person,  they  should  find  for  the  plaintiff. 
Tlie  jury  returned  a  verdict  against  the  de- 
fendant which  was  sustained  by  the  court. 
In  Carter  v.  Towne,  98  l^Iass.  567,  96  Am. 
Dec.  682,  the  defendant  sold  gunpowder  to 
A  minor  of  the  age  of  eight  years,  whom  he 
knew  to  be  unfit  to  be  intrusted  with  it 
The  child  was  injured  by  an  explosion  of  the 
powder.  The  defendant  was  held  liable. 
The  court  said:  "By  the  well-settled  rule 
of  the  common  law,  a  person  who  negligently 
uses  a  dangerous  instrument  or  article,  or 
causes  or  authorizes  its  use  by  another  per- 
son in  such  a  manner  or  under  such  circum- 
stances that  he  has  reason  to  know  that  it 
is  likely  to  produce  injury,  is  responsible 
for  the  natural  and  probable  consequences 
of  hia  act  to  any  person  injured  who  is  not 
himself  in  fault.  The  liability  does  not  rest 
on  privity  of  contract  between  the  parties 
to  the  action,  but  on  the  duty  of  every  man 
so  to  use  his  own  property  as  not  to  injure 
the  person  or  property  of  others."  In 
Bin  ford  v.  Johnston,  82  Ind.  426,  42  Am.  Rep. 
508,  the  defendant  sold  cartridges  for  use 
in  a  toy  pistol  to  two  boys,  one  aged  ten  and 
the  other  twelve  years,  and  instructed  them 
how  to  use  the  cartridges.  Another  uoy 
six  years  old  subsequently  picked  up  the  toy 
pistol  containing  one  of  the  cartridges,  and 
shot  with  it  one  of  the  boys  who  bought 
them.  The  dealer  was  held  liable  for  the 
shooting  of  the  child.  The  court  quoted 
with  approval  from  an  English  case:  "The 
law  of  England,  in  its  care  for  human  life, 
requires  consummate  caution  in  the  person 
who  deals  with  dangerous  weapons."  It  ap- 
proved this  as  also  the  law  in  America,  and 
said:  "A  man  who  places  in  the  hands  of 
a  child  an  article  of  a  dangerous  character, 
and  one  likely  to  cause  injury  to  the  child 
itself  or  to  others,  is  guilty  of  an  actionable 
wrong.  If  a  dealer  should  sell  to  a  child 
dynamite,  or  other  explosives  of  a  similar 
character,  nobody  would  doubt  that  he  had 
committed  a  wrong  for  which  he  should  an- 
swer in  case  injury  resulted.  So,  if  a  drug- 
gist should  sell  to  a  child  a  deadly  drug 
likely  to  cause  harm  to  the  child  or  injury 
to  others,  he  would  certainly  be  liable  to  an 
*  action."  These  cases  are  approved  by  the 
text  writers.  See  Cooley,  Torts,  594 ;  Bishop, 
Non-Cqn  tract  Law,  §  151 ;  3  Lawson, 
Eights,  Rem.  &  Pr.  §  1145.  They  rest  upon 
the  principle  that  in  the  use  of  firearms, 
which  are  necessarily  dangerous,  all  persons 
are  bound  to  take  care  to  avoid  injury  to 
others  in  proportion  to  the  probability  of 
such  injury.  If  the  defendant's  child  was, 
from  age  or  mental  weakness  or  the  use  of 
intoxicants,  incompetent  to  be  intrusted 
with  a  deadly  weapon,  and  the  defendant 
knew  the  danger,  or  should  have  known  it 
in  the  exercise  of  reasonable  care,  he  should 
not  have  permitted  him  to  use  the  loaded 
rifle.  See  note,  Chaddock  v.  Plummcr 
(Mich.)  14  L.  R.  A.  675. 

It  will  be  observed  that  the  action  is  by 
the  father  for  the  injury  to  him  from  the 
loss  of  the  son's  services,  and  the  expenses 
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incurred  by  him  in  consequence  of  the  son's 
injury.  In  several  cases  this  court  has  sus- 
tained actions  of*  this  character.  ijOui9» 
ville  d  N,  R.  Co.  v.  Willis,  83  Ky.  57 ;  Neu>' 
port  News  d  M.  Valley  R,  Co.  v.  Carroll,  17 
Ky.  L.  Rep.  374,  31  S.  W.  132. 

Judgment  reversed  and  cause  remanded 
with  directions  to  overrule  Uie  demurrer  to 
the  petition,  and  for  further  proceedings 
consistent  with  this  opinion. 


Jane  SMITH,  Appt., 

V. 

L.  M.  ATKINS  et  al. 


( 


Ky. 


) 


1.  Tlie  rlft'ht  to  nnvlgrnte  a  Btream  does 
not  Include  the  right  to  use  the  banks  in  aid 
of  navigation,  and  to  fasten  booms  to  trees 
growing  thereon. 

2.  A  parol  grant  of  the  rlgrlit  to  Attacli 
booms  to  trees  on  the  bank  of  a  stream  Is 
not  vaJid  as  against  a  subsequent  grantee  of 
the  land. 

(February  27,  1901.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  CJourt  for  Lawrence  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  alleged  trespass  on 
plaintiiT's  real  estate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Iiaokey,  for  appellant: 

A  navigable  stream  cannot  be  obstructed 
without  the  consent  of  the  lawmaking  pow- 
er. 

Wharton,  Crim.  Law,  §  1473;  Cincinnati 
Cooperage  Co.  v.  Com.  11  Ky.  L.  Rep.  629. 

Whether  the  stream  was  navigable  or  non- 
navigable  the  right  to  use  the  banks  of  the 
stream  and  the  timber  growing  thereon 
never  extended  to  a  right  of  one  individual 
to  take  possession  and  control,  and  deprive 
the  owner  of  the  land  bordering  thereon,  or 
the  public,  of  the  free  use  thereof. 

The  right  of  use  by  floatage  of  a  stream 
does  not  authorize  the  erection  of  a  boom 
on  private  property, — the  banks  of  the 
stream. 

Lorm^n  v.  Benson,  8  Mich.  18,  77  Am. 
Dec.  435 ;  Orand  Rapids  Booming  Co.  v.  Jar- 
vis,  30  Mich.  308. 

Such  an  injury  is  a  taking  of  private  prop- 
erty, aud  cannot  be  done  without  compensa- 
tion. 

Cooley,  Const.  Lim.  680;  Mills,  Em.  Dom. 
5§  79-81;  Fumpelly  v.  Green  Bay  d  M.  Ca- 
nal Co.  13  Wall.  166,  20  L.  ed.  557. 

Messrs.  Hager  A  Stewart,  for  appellees : 

Big  Blaine  creek  at  and  about  where  it 

Note. — For  earlier  authorities  In  this  series 
as  to  right  to  use  stream  for  floating  generally, 
see  Connecticut  River  Lumber  Co.  v.  Olcott 
Fails  Co.  (N.  H.)  13  L.  R.  A.  826,  and  note; 
and  Carlson  v.  St.  Louis  River  Dam.  &  Improv. 
Co.  (Minn.)  41  L.  R.  A.  371,  <aid  note. 

As  to  liability  to  riparian  owner  for  Injuries 
by  running  logs  in  stream,  see  Coyne  v.  Missis- 
sippi &  R.  River  Boom  Co.  (Minn.)  41  Lu  R.  A. 
494,  and  note. 
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empties  into  the  Big  Sandy  river,  and  that 
vicinity,  is  a  locality  in  which  logging  and 
lumbering  is  an  important  industry;  and 
Big  Blaine  creek  is  a  stream  which  is  capa- 
•ble  of  floating  logs,  and  is  therefore  subject 
to  a  public  easement  for  that  purpose. 

One  floating  logs  down  navigable  streams 
is  not  responsible  to  a  riparian  proprietor 
for  damage  caused  by  the  stranding  of  his 
logs,  if  he  uses  all  reasonable  efl'orts  to  keep 
them  in  the  streams. 

Carter  v.  Thurston,  58  N.  H.  104,  42  Am. 
Rep.  584;  Weise  v.  Smith,  3  Or.  445,  8  Am. 
Rep.  021. 

Messrs,  Sto'wart  ft  Ste'wart  also  for  ap- 
pellees. 

Bnrnam,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  in  this  court  was  the  plain- 
tiff in  the  court  below.  She  allied  that 
she  was  the  owner  and  in  possession  of  a 
tract  of  land  situated  in  Lawrence  county, 
Kentucky,  bounding  on  Big  Blaine  creek, 
from  where  it  emptied  into  the  Big  Sandy 
river,  up  the  creek  for  a  distance  of  about 
1  mile;  that  appellees  had  without  right  en- 
tered upon  her  land,  taken  possession  of  the 
banks,  and  erected  booms  across  the  creek, 
and  fastened  them  to  her  land,  and  had 
thereby  caused  large  quantities  of  water 
logs,  staves,  ties,  etc.,  to  accumulate  against 
the  booms,  and  upon  and  against  her  land, 
and  washed  away  her  land,  trees,  bushes,  etc., 
growing  upon  her  land  on  the  l>anks  of  the 
stream,  and  were  threatening  to  continue  to 
fasten  said  booms  and  other  booms  to  her 
land, — all  of  which,  she  complained,  was 
greatly  to  her  injury  and  damage.  The  first 
paragraph  of  defendants'  answer  is  a  trav- 
erse of  the  affirmative  allegations  of  plain- 
tiff's petition.  In  the  second  paragraph 
they  say  that  Big  Blaine  creek  is  a  naviga- 
ble stream  of  water  for  the  purpose  of  mar- 
keting the  produce  of  the  forests  binding  up- 
on the  stream;  that  the  only  mode  of  mar- 
keting the  product  of  said  forests  at  a  rea- 
sonable cost  is  to  float  it  out  on  the  bosom 
of  the  creek  during  high  or  small  tides ;  and 
that  to  do  so,  and  to  prevent  the  loss  of  the 
logs,  it  was  necessary  to  erect  booms  across 
said  creek  to  catch  and  hold  them  until  they 
could  be  rafted  into  the  Big  Sandy  river,  and 
that  for  this  purpose,  and  for  no  other,  they 
used  the  banks  and  the  timber  along  the 
creek,  in  a  careful  and  prudent  manner,  and 
no  longer  than  it  was  necessary  to  enable 
them  to  catch  and  hold  their  timber;  and 
denied  that  any  injury  resulted  to  appel- 
lant's land,  trees,  bushes,  or  banks  by  rea- 
son of  any  wrongful  or  negligent  use  of  same 
by  them ;  that  the  boom  at  the  mouth  of  the 
creek  was  the  means  of  catching  railroad 
ties,  staves,  and  sawlogs  floating  down  the 
creek ;  and  that  its  banks  were  charged  with 
this  easement  and  servitude  for  the  benefit 
of  the  public.  In  the  third  paragraph  de- 
fendants allege  that  they  had  purchased  the 
right  to  so  use  the  banks  from  plaintiff's 
grantor  by  parol.  Plaintiff  demurred  gener- 
ally to  the  whole  answer,  and  also  to  the 
first,  second,  and  third  paragraphs,  which 
£3  L.  R.  A. 


were  overruled.  Thereupon  plaintiff  filed  a 
reply  traversing  all  of  the  afiirmative  aver- 
ments of  the  answer.  The  trial  before  a 
jury  resulted  in  a  verdict  and  judgment  for 
the  defendants.  Appellant  objected  to  the 
giving  of  the  second  and  third  instructions, 
which  were  based  upon  the  second  and  third 
paragraphs  of  the  answer,  which  objection 
was  overruled. 

The  principal  question  to  be  determined 
upon  this  appeal  is  the  rights  of  persons  us- 
ing a  navigable  stream  for  the  purposes  of 
navigation  to  use  the  banks,  and  trees  grow- 
ing thereon,  either  permanently  or  tempo- 
rarily, for  their  own  use,  without  the  con- 
sent of  the  owner.  It  is  insisted  by  appel- 
lees that  the  right  to  use  the  stream  itself 
as  a  public  highway,  for  purposes  of  com- 
merce, necessarily  includes  therein  such  rea- 
sonable use  of  the  banks  as  is  necessary  to 
render  the  use  of  the  stream  itself  available. 
This  doctrine  was  announced  in  the  case  of 
Weise  v.  87nith,  3  Or.  445,  8  Am.  Rep.  621. 
Our  attention  has  not  been  called  to  a  case 
where  the  question  has  been  considered  by 
this  court,  but  it  has  been  frequently  decid- 
ed by  the  courts  of  last  resort  in  other 
states,  and  it  seems  to  us  that  the  great 
weight  of  authority  is  in  conflict  with  the 
conclusions  reached  by  the  Oregon  court  in 
the  case  supra,  and  is  to  the  effect  that  the 
absolute  rights  of  persons  in  the  use  of  a 
navigable  stream  for  the  purpose  of  naviga^- 
tion  extend  alone  to  the  bed  of  the  stream, 
and  not  to  the  appropriation  of  the  soil, 
trees,  and  vegetation  on  its  banks,  either  per- 
manently or  temporarily,  to  their  own  use; 
and  such  an  appropriation  is  a  taking  of 
private  property,  within  the  meaning  of  the 
law,  and  cannot  be  done,  either  by  the  pub- 
lic or  an  individual,  without  compensation 
to  the  owner.  See  Cooley,  Const.  Lim.  680 ; 
Ensminger  v.  People,  47  111.  384;  Ca/rlson 
V.  *S'*.  Louis  River  Dam  d  Improv.  Co,  73 
Minn.  128,  41  L.  R.  A.  371,  75  N.  W.  1044; 
Coyne  v.  Mississippi  d  R,  River  Boom  Co, 
72  Minn.  533,  41  L.  R.  A.  494,  75  N.  W.  748. 

In  our  opinion,  the  second  and  third  par- 
agraphs of  the  answer  do  not  state  sufficient 
facts  to  support  a  defense,  and  the  trial 
court  erred  in  not  sustaining  the  demurrers 
filed  thereto.  It  consequently  follows  that 
the  instructions  based  upon  the  averments 
of  these  paragraphs  were  erroneous,  and 
prejudicial  to  the  rights  of  appellant. 

For  the  reasons  indicated,  the  judgment  ia 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


M.  M.  TEAGAR,  Appt., 


V, 


City  of  FLEMINGSBURG. 


( 


Ky. 


) 


The  balldlnfr  of  a  Mtep  in  a  Mldewalk  la 

not  of  itself  such  negligence  as  will  make  the 

NoTB. — As  to  liability  of  municipal  corpora- 
tion   for  defects   In  streets,   see  the  following 
cases  in  this  series  :     Lincoln  v.  Boston  (Mass.) 
3  L.  B.  A.  257,  and  note;  Dundas  v.  Lansing 
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Kkntuckt  Counx  of  Appkam. 


Feb.. 


(February  7,  1801.) 

their  streets  in  safe  condition  f or  traveHnS 

24  Am  &  Eng.  Enc.  Law,  p.  90. 

606;  CAtcaflro  v.  But&«,  84  111    82    L   k 
-rt.'  ^-  ^^^'  ^^h,  Contrib.  n4  t,  5b       ' 

djvidual  passLi  c^ver  tl  e  S'tL'^l"''  J"" 
of  due  care  and  caution  "  •^""*« 

34^ /tel^^"'^' "*  P- 238.  60  Am.  Rep. 
for'^hV]:,'?"*"'  °'  ''""tributorr  negligence  is 

ifane,  60  jfd 'll   la^tf'oT''''  '*.^-  •"•  ^"^  ^• 

Ky.'25,  18  S  W.  835  ""      ''•  ''"'"''  ^'' 

noS'.^t?""''  '"'^  '"  «"-  '"  granting  the 

fell  V.  ifonroe  r«;p.  116  ^C   72n   pVc  "^" 
S50^  A>%  V.  ^tocUno.  14?-S.'i4f-  fs 

*'nj7er.  11  W.  N  C    isi    '  ^"'""'*'>^  ^-  ^«- 

Messrs.  O.  R.  Brleht  and  vr   a   i^ 
i«B.  for  appellee:  ^*  ®-  "*•»»- 

tio^' oV'tie  s'^tef  °4e's*t  '""*^"*'''  "«  'o^- 


44i'"w"%*o^Vi»'-^'  19Ky.  L.  Rep.  US' 

Am  Rep  655 ;  g„,„cy  v.%a4er "  sT'in'  Vi' 
-'Se  Kr'=S^X"'arrre''^-i^^  1' 

P  81  ifi.  300  25  Am.  Rep'  f?|*"'X;:-  -B-l- 
^•Tiy,  84  III.  82    25  Am    T»        '.£*"*'««"• 

Rep.  655;  BMr»»»  v    nJnJt'  I'-.^''   ^^  ^Q- 
H   L.   R.  A.   m    20   AM *""<?«- ^^^  ^"-a*"' 

794,  3  Atl.  676.  '"""*•  ^^'  57  Am.  Rep. 
court*'"'  ^-  ^^"^«'«<1  the  opinion  of  the 

a.o«-Lr  o^fth^itf !!?  ,^rf^^ 

stumbling  on  a  stepliaie  iS  t^f^'  "^  "" 
of  the  street  he  was  walking  ^*  Pavement 
4  or  5  inches  high.  He  i«f;  fJ*"-  ^*«P  '^s 
>ng  that,  the  stf p  w^'  nT  '^"t^'  *"««r: 


(Mich.)   B  L    R    A    iIq    ir~I ■ — - 

England  (Ind.fst  R  A  5m"°'V  «'«"'*»  '• 
'0.T  T.  Walker  (Allch  )  fl  t  '  pa  o°o^  ""'*•■  "<>'- 
Thompson  T.  Qulncy  (Mkh  )•  ii?'''^'"'^  ''°'''' 
and  „of«,.  Bates  v.VatUnV  m^eW'i' 


jiispuw  f^t  that x;  tri'^p^.  -  - - 

in  the  street  for  some  dUfL    *'!^''*  «^^^ 
point  where  the  Zp\s^a!  j^^  ^^T  *""* 
the    purpose    of    thi,    .f        ^^   and  that 
Firstf  to^  level  the  Brad^?„  ^^'^    t'^ofold: 
and,  second,  therebv  t^tif  ^'*"»«  extent; 

'throwing  the   sScl°  vaw'^of^  ^;atershed: 
from  the  pavement     T^f;      **'   *''•'  s'l-eet 
show  that  the^Pn  „        *^*  ^''*^  nothing  to 
skilfully  const^^Tted   '  Zl°J  'P^'^'  <"•  ""^ 
witnesses  testified  that  iHh  •"'  *PPe""'t'» 
step  was  danger^.,    o^hor,  f1!VP""'°°'  »•■* 
But  this  M-af  not  b^a"p  «/*^  "  "''^  »<"• 
"•anner    of    construcSon     It    f "^   'P**^*' 
some  of  the  witncsserth^;.„^:    ^^""^    t^at 
,  necessarily    dancerons?„^  ':?"•''  «*«P  ^as 
night.    And  thif{=i     uf,    Pedestrians    at 
extent.     The   circuit     "''*^'S  *■■"«  'o  some 
close  of  plaintrffTeLr/'    -"'*''«   »*   t''* 
tory  inst^ructTon  in  S  of  fhr-f  ^"^f 

turrof''  Thf  grade'^'tre'"^;  ''''"'  ^''^  "' 
deemed  necessa?^  ,nH  "^  ffovemment 

negligence  Mw5n  „?  ?'"?«'•'»  of  itself  such 
injurld  in  a  fa  o^^'^Tu"  ""T^'^erT  by  one 
citv,  when  it  ..^  ^^  ^^^  step. "'The 
walks.  eni^P^*  t^.^^ .  *<>  construct  side- 
manner.  afford^n/^f^'".*.  '■easonably  safe 
r,    anording    pedestrians    reasonably 

56?;  ^id'7j«."Sf  °"  (?'  "a.)"2'L.  R  i 
r..  R.  A  57'-  sVn..t"''/-  °*t~'t  'Mich.)  27 
R.  A.  66l  •  aid  K^*  I-  Janesvliie  (Wit)  47  L 
A.  783.      '  Kan«a«  t.  Orr  (Kan.)  60  L  R. 
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eafe  conditions  of  travel;  they  at  the  time 
using  due  caution.  The  rule  is  fairly  stated 
in  Dill.  Mun.  Corp.  §  1019,  ai'  follows:  '^A 
municipal  corporation  is  not  an  insurer 
"against  accidents  upon  the  streets  and  side- 
walks. Nor  is  every  defect  therein,  though 
it  may  cause  the  injury  sued  for  actionable. 
It  is  sufficient,  we  think,  if  the  streets 
(which  include  sidewalks  and  bridges  there- 
on) are  in  a  reasonably  safe  condition  for 
travel  in  the  ordinary  modes,  by  night  as 
well  as'  by  day."  The  same  author  lays 
down  the  further  rule  that  this  implied  lia- 
bility of  the  corporation  is  only  on  the 
ground  of  negligence.  "The  liability  is  not 
th&t  of  a  guarantor  of  the  safety  of  the 
traveler.  The  corporate  authorities  are 
only  bound  to  use  reasonable  skill  and  dili- 
gence in  making  the  streets  and  sidewalks 
safe  and  convenient  for  travel.  It  is  under 
no  obligation  to  provide  for  everything  that 
may  happen  upon  them,  but  only  for  such 
things  as  ordinarily  exist,  or  such  as  may  be 
reasonably  expected  to  occur."  Section 
1015.  It  is  argued  for  the  city  in  this  case 
that  the  plan  of  street  improvements  is  one 
within  the  discretion  of  th6  council,  and  not 
to  be  interfered  with  by  the  courts.  Some 
authority  is  cited  from  other  states  support- 
ing this  contention.  But  we  rather  incline 
to  the  view  that,  while  the  city  governing 
body  may  exercise  its  discretion  in  the  selec- 
tion of  a  plan  of  street  improvement,  if  the 
plan  adopted  is  one  palpably  unsafe  to  trav- 
elers, the  city  would  be  liable.  But  when 
the  plan  is  one  that  many  prudent  men 
might  approve;  or  where  it  would  be  so 
doubtful  upon  the  facts  whether  the  street 
as  planned  or  ordered  by  the  city  governing 
board  was  dangerous  or  unsafe  or  not, — 
that  different  minds  might  entertain  differ- 
ent opinions  with  respect  thereto, — ^the  ben- 
efit of  the  doubt  should  be  given  the  city, 
and  it  should  not  be  held  liable.  To  this 
effect  we  find  Gould  v.  Topeka,  32  Kan.  485, 
49  Am.  Rep.  496,  4  Pac.  822;  Madi- 
son V.  Ross,  3  Ind.  236,  54  Am.  Dec. 
481 ;  New  York  v.  Bailey,  2  Denio, 
433.  Nor  is  the  city  bound  to  main- 
tain an  even  or  perfect  grade  of  its 
streets  and  pavements.  Oosport  v.  Evans, 
112  Ind.  133,  13  N.  E.  256.  We  are  cited 
the  case  of  Blyhl  v.  Waterville,  67  Minn. 
115,  58  N.  W.  817,  in  support  of  appellant's 
claim.  In  that  case  the  municipality  had 
adopted   a  plan   for  constructing  a   plank 


walk,  requiring  a  drop  or  step  7  or  8  inches 
high.  The  appellant  was  injur^  by  stumbl- 
ing over  this  step  in  the  night-time.  The 
court  found  that  the  step  was  unnecessary, 
and  there  was  no  reason  for  having  it.  This 
decision  seems  to  be  contrary  to  those  of 
New  York,  Pennsylvania,  Michigan,  Indiana, 
and  Kansas;  and,  furthermore,  in  that  case 
Judge  Canty  dissented,  saying:  "Unless  it 
appears  that  the  alleged  defect  is  of  minis- 
terial origin,  it  must  appear  that  there  is 
such  gross  mistake  in  the  adoption  of  the 
plan  as  would  imply  a  failure  to  exercise  the 
legislative  judgment.  If  two  reasonable 
minds  might  have  adopted  different  plans, 
the  legislative  judgment  cannot  be  im- 
peached for  having  adopted  either  one  of 
these  plans."  In  Dubois  v.  Kingston,  102 
N.  Y.  219,  55  Am.  Rep.  804,  6  N.  E.  273,  the 
plaintiff  was  injured  by  stumbling  and  fall- 
ing over  a  stepping  stone  placed  in  one  of 
the  defendant's  sidewalks.  In  denying  his 
right  of  recovery,  the  court  used  this  lan- 
guage: "It  would  be  extending  the  rule  of 
the  liability  of  municipal  corporations  far 
greater  than  has  j'et  been  done  in  any  de- 
cided case,  to  hold  that  they  are  liable  for 
assenting  to  the  placing  of  stepping  stones- 
on  the  edge  of  sidewalks  in  front  of  hotels, 
stores,  public  buildings,  and  private  resi- 
dences. The  coui-ts  have  gone  quite  far  in 
holding  such  corporations  to  a  very  strict  re- 
sponsibility in  reference  to  accidents  caused 
by  a  failure  of  their  officers  to  keep  the 
streets  and  sidewalks  in  a  proper  and  safe 
condition,  but  it  would  be  adding  to  the  cor- 
porate liability  beyond  reasonable  limits  to 
hold  that  stepping  stones,  which  are  almost 
a  necessity  in  providing  for  the  interests, 
comfort,  and  convenience  of  the  public  in 
the  maintenance  of  walks,  avenues,  and 
streets,  constitute  a  nuisance  or  obstruction, 
and  that  corporations  are  liable  for  dam- 
ages by  reason  of  accidents  caused  thereby." 
It  may  frequently  be,  and  we  know  it  is 
sometimes,  necessary  to  break  the  angle  of 
sidewalk  grades  by  steps.  The  determina- 
tion of  the  necessity  and  the  plan  should  be 
left  to  the  discretion  of  the  governing  or 
legislative  body  of  the  city,  subject  to  con- 
trol in  cases  of  such  manifest  error  or  mis- 
take as  would  indicate  a  failure  to  consider 
or  a  purpose  to  misconstruct  the  work. 

The  ruling  of  the  lower  court  in  giving  the 
peremptory  instruction  being  in  accord  with 
these  views,  the  judgment  is  affirmed. 


COTiORADO    SUPREME    COURT. 


Arthur  BREWSTER,  Appt., 

V, 

George  W.  SHOEMAKER  et  al. 

( Colo ) 

1.     A  location  of  a  mininflr  claim  Told 


because  of  the  absence  of  a  -valid  Ala* 
CO  very-  of  mineral  may  be  made  good  by 
a  subsequent  valid  discovery  within  its  lim- 
its before  the  rights  of  third  persons  have  at- 
tached, but  after  the  filing  of  the  location  cer- 
tificate and  all  acts  of  location  have  been  per- 
formed. 


Note. — Rights  under  tunnel-site  locations. 

I.  Statutory  authority  for  tunnel-site  Zocct- 

tions. 
II.  Precedence  as  between  tunnel  locator  and 
surface  locator, 
63  L.  R.  A. 


III.  Extent  of  tunnel  locator's  right, to  veins 

discovered  in  tunnel, 

IV.  Necessity   of   following  up   discovery  in 

tunnel  by  location  on  surface, 
y.  Rijht  and  duty  of  tunnel  locator  to  "ad* 
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Dec., 


2.  A  surf  ace  location  of  a  mlnlnff  claim 
may  be  baaed  on  an  anderarround  dl»- 
co'^'cry  of  mineral  through  a  tunnel  not 
claimed  under  the  tunnel-site  act  of  Congress, 
on  a  vein,  the  apex  of  which  is  calculated 
from  Its  dip,  but  which  has  never  been  opened 
on  the  surface  or  shown  by  actual  working  to 
have  its  apex  within  the  limits  of  the  claim 
as  staked. 

(December  17,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  San  Miguel  Coun- 
ty in  favor  of  defendanU  in  an  action 
brought  to  establish  rights  in  a  mining 
claim.     Affirmed. 

Statement  by  Campbell,  Ch.  J.: 
The  action  concerns  a  strip  of  ground  in 
conflict  between  the  Bootjack  and  Conten- 


tion lode-mining  claims,  situate  in  San  Mig- 
uel county.  The  Bootjack  is  the  earlier  lo- 
cation in  point  of  time.  When  its  owners 
(defendants)  applied  in  the  land  office  for 
a  patent,  plaintiff,  the  owner  of  the  Conten- 
tion lode,  filed  his  adverse  therein,  and 
brought  this  action  in  its  support.  The 
facts  material  to  the  present  controversy 
may  thus  be  stated:  The  location  of  the 
Contention  lode  was  made  on  May  1,  1898. 
No  question  is  raised  as  to  its  validity,  pro- 
vided it  was  unappropriated  public  domain 
at  tlie  time  of  plaintiff's  entry.  The  loca- 
tion of  the  Bootjack  lode  is  claimed  as  of 
the  9th  day  of  November,  1897,  and  also 
January  28,  1898.  The  firart;  discovery  of 
mineral  was  upon  patented  ground,  and  not 
within  the  boundaries  of  the  Bootjack  claim, 
as  staked.  It  was  therefore  void.  On  the 
28th  of  January,  1898,  a  vaJid  discovery  of 


verse"    surface    locations;    meaning    of 
^'line  of  tunnel.'* 
VI.  Expenditures  on  tunnel. 
VII.  Location  and  notice  of  tunnel  claim. 
VIII.  Miscellaneous. 

I.  Statutory  authority  for  tunnel-site  Wcations. 

The  authority  for  tunnel-site  locations  is 
given,  and  the  rights  thereunder  defined,  by  8  4 
<^f  the  act  of  May  10,  1S72,  embodied  in  S  2323, 
U.  S.  Rev.  Stat.,  which  reads  as  follows : 
"Where  a  tunnel  is  run  for  the  development  of 
a  vein  or  lode,  or  for  the  discovery  of  mines, 
the  owners  of  such  tunnel  shall  have  the  right 
of  possession  of  all  veins  or  lodes,  within  three 
thousand  foet  from  the  face  of  such  tunnel  on 
the  line  thereof,  not  previously  known  to  exist, 
discovered  in  such  tunnel,  to  the  same  extent  as 
if  discovered  from  the  surface ;  and  locations 
on  the  line  of  such  tunnel  of  veins  or  lodes  not 
appearing  on  the  surface,  made  by  other  parties 
after  the  commencement  of  the  tunnel,  and 
while  the  same  is  being  prosecuted  with  reason- 
able diligence,  shall  be  Invalid ;  but  failure  to 
prosecute  the  work  on  the  tunnel  for  six  months 
shall  be  considered  as  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of 
such  tunnel." 

II.  Precedence  as  between  tunnel  locator  and 

surface  locator. 

Whatever  doubts  may  have  existed  previously 
as  to  the  superiority  of  the  tunnel  claimant's 
right  to  follow  a  vein  or  lode  discovered  In  his 
tunnel,  to  the  full  distance  allowed  by  law,  as 
against  the  conflicting  rights  of  surface  loca- 
tions on  such  vein  or  lode,  made  In  the  interval 
between  the  tunnel-site  location  and  the  discov- 
ery of  the  vein  or  lode  in  the  tunnel,  have  been 
dissipated  by  the  decision  of  the  United  States 
Supreme  Court  in  Enterprise  Mln.  Co.  v.  Rlco- 
Aspon  Consol.  Mln.  Co.  167  U.  S.  108,  42  L.  ed. 
96,  17  Sup.  Ct.  Rep.  762,  Affirming  13  C.  C.  A. 
390,  32  U.  S.  App.  75,  66  Fed.  200  (which  re- 
versed 53  Fed.  321,  on  another  point),  that  the 
right  to  a  vein  discovered  in  a  tunnel  dates,  by 
relation,  back  to  the  time  of  the  location  of  the 
tunnel  site,  and  takes  precedence  of  the  conflict- 
ing rights  of  one  who  locates  a  surface  claim 
on  the  vein  after  the  location  of  the  tunnel  site, 
but  before  the  discovery  of  the  vein  In  the  tun- 
nel. This  decision,  of  course,  overrules  the 
prior  decision  of  the  land  department  (Commis- 
sioner Drummond's  letter  to  Chaffee,  Copp,  U.  S. 
Mln.  Dec.  144)  that  the  tunnel  locator  can- 
not cut  oflT  the  rights  of  other  parties  on  a  lode 
discovered  and  claimed  outside  the  line  of  the 
53  L.  R.  A. 


tunnel,  i.  e.,  the  width  of  the  tunnel  location,  be- 
fore the  discovery  in  the  tunnel.  And  If  Com- 
ing Tunnel  Co.  v.  Pell,  4  Colo.  507,  can  be  con- 
strued as  authority  for  the  position  taken  by  the 
land  department  in  the  decision  last  referred 
to  (though  that  is  doubtful;  see  infra,  V.),  it 
must  be  regarded  as  overruled  by  the  decision 
in  the  Enterprise  Case. 

But  the  locator  of  a  tunnel  site  acquires  no 
rlcrht  of  possession  of  blind  veins  cut  by  the  tun- 
nel underneath  surface  locations  made  prior 
to  the  commencement  of  the  tunnel.  Calhoun 
Gold  Mln.  Co.  v.  AJax  Gold  Mln.  Co.  182  U.  S. 
400.  4n  L.  ed.  1200,  21  Sup.  Ct.  Rep.  883,  Af- 
firming 27  Colo.  1,  50  L.  R  A.  209,  59  Pac.  607. 

Stratton  v.  Gold  Sovereign  Min.  &  Tunnel  Co. 
1  Denver  Legal  Adv.  350,  and  Portland  Gold 
Min.  Co.  V.  Uinta  Tunnel  Min.  &  Transp.  Co.  I 
Denver  Legal  Adv.  494,  both  decided  by  the 
United  States  circuit  court  of  the  district  of 
Colorado,  are  to  the  same  effect  as  the  preced- 
ing case.  In  these  two  cases  Injunctions  were 
granted  to  restrain  the  driving  of  tunnels  be- 
neath surface  locations  that  antedated  the  tun- 
nel-site locations.  The  Injunctions  were  granted 
upon  the  ground  that  the  tunnel  owners  were 
claiming  the  right  to  take  any  blind  veins  they 
might  And  beneath  the  surface  locations ;  and 
the  court  refrained  from  expressing  any  opinion 
on  the  question  as  to  a  right  of  way  through  a 
senior  surface  location  for  the  convenient  work- 
ing of  other  property  of  a  tunnel  owner,  or  for 
making  discovei'ies  beyond  the  senior  locations. 
It  Is  decided  In  Calhoun  Gold  Min.  Co.  v.  AJax 
Gold  Min.  Co.  27  Colo.  1,  50  L.  R.  A.  209.  59 
Pac.  607,  and  Cone  v.  Roxanna  Gold  Min.  &  Tun- 
neling Co.  2  Denver  Legal  Adv.  350,  however, 
that  there  Is  no  such  right  of  way  for  such  pur- 
pose through  a  surface  location  antedating  the 
tunnel-site  location.  In  the  latter  case  it  was 
held  that  the  Colorado  statute  of  1897,  declar- 
ing that  tunnel  owners  shall  have  the  right  to 
drive  and  continue  the  same  through  and  across 
any  located  or  patented  claim  in  front  of  the 
mouth  of  the  tunnel,  is  In  conflict  with  H  14 
and  15,  art.  2,  of  the  Constitution,  declaring 
that  private  property  shall  not  be  taken  for  pri- 
vate use,  and  that  it  shall  not  be  taken  without 
just  compensation  to  the  owner,  in  view  of  the 
fact  that  no  provision  is  made  in  the  act  for 
ascertaining  the  need  of  the  tunnel  owner  for 
such  a  right  of  way  or  for  oompensatlng  the 
damages  to  the  surface  location.  It  was  urged 
in  this  case  that  the  surface  location,  though 
prior  to  that  a':t,  was  subservient  to  all  local 
legislation  regulating  the  use  of  claims,  by  vir- 
tue of  {  2338,  U.  S.  Rev.  Stat.,  providing  that,  as 
a  condition  of  sale,  in  the  absence  of  necessary 
regulation  by  Congress,  the  local  leglBlatore  of 
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mineral  was  made  within  these  boundaries, 
and  an  amended  location  certificate  fil€Kl. 
Both  these  discoveries  of  mineral  were  at 
a  point  about  250  feet  below  the  surface,  a^d 
upon  the  same  vein,  and  were  made  in  driv- 
ing a  tunnel;  the  latter  discovery  being  at 
a  point  on  the  ve^n  uncovered  by  running 
•the  tunnel  further  into  the  mountain.  It 
was  not  a  statutory  tunnel, — that  is,  not  lo- 
•cated  under  the  tunnel  site  act  of  Congress, 
— ^but  was  driven  by  the  owners  of  the  Boot- 
jack lode  through  patented  property,  not  be- 
longing to  defendants,  and  into  the  territory 
in  dispute,  under  an  arrangement  made  be- 
tween the  patentee  and  the  tunnel  owners. 
The  vein  in  the  tunnel  dipped  about  three 
degrees  from  the  vertical.  A  calculation 
was  made,  based  upon  the  dip  of  the  vein  as 
thus  disclosed,  and  at  a  point  on  the  surface 
where,    according    to   such   calculation,    the 


vein  should  oome  to  tlie  surface,  a  discovery 
notice  was  posted,  containing  the  statement 
required  by  statute,  and  also  a  recital  that 
a  like  notice,  which  is  admitted,  was  at  the 
place  of  discovery  ( describing  it) ,  and  infor- 
mation was  given  how  to  reach  it  through 
the  tunnel.  Starting  with  this  discovery 
stake  on  the  surface  as  the  initial  point,  the 
boundaries  of  the  claim  were  designated,  and 
the  stakes  set,  as  the  statute  prescribes.  No 
tracing  of  the  vein  upwards  was  done,  and 
no  surface  work  performed,  by  the  locators 
of  the  Bootjack  claim.  The  vein  found  in 
the  tunnel  was  not  by  actual  exploitation 
shown  to  apex  within  the  limits  of  the  claim, 
but  only  as  might  inferential ly  appear  from 
the  calculation  to  which  reference  has  been 
made.  When  the  plaintiff  appeared  upon 
the  ground  and  made  his  attempted  location 
of   the   Contention   lode,   the  posted  notice 


any  state  or  territory  may  provide  rules  for 
working  mines,  Involving  easements,  drainage, 
and  other  necessary  things  to  their  complete 
developraont.  The  court  said,  however,  that 
the  section  referred  only  to  such  rules  and  regu- 
lations as  may  be  made  before  the  government 
has  conveyed  Its  title. 

In  Creede  &  C.  Creek  Mln.  &  Mill.  Co.  v.  Uinta 
Tunnel  Mln.  &  Transp.  Co.  1  Denver  Legal  Adv. 
494,  It  was  held  that  where  the  tunnel  had  al- 
ready been  driven  through  a  prior  claim,  and 
nothing  of  value  had  been  taken  therefrom,  the 
reniHly  is  by  an  action  of  ejectment  at  law,  and 
not  by  an  injunction  in  equity. 

HI.  Extent  of  tunnel  locator's  right  to   veins 
discovered  in  tunnel. 

Section  2323,  U.  S.  Rev.  Stat.,  declares  the 
right  of  the  tunnel  locator  to  a  vein  discovered 
in  the  tunnel  to  be  "to  the  same  extent  as  if 
discovered  from  the  surface,"  The  United 
States  Supreme  Court  decided,  in  Enterprise 
Mln.  Co.  V.  Ulco-Aspen  Consol.  Mln.  Co.  167  U. 
S.  108,  42  L.  ed.  96,  17  Sup.  Ct.  Rep.  762,  Af- 
firming 13  C.  C.  A.  390,  32  U.  S.  App.  75,  66  Fed. 
200  (which  reversed  53  Fed.  321),  that  the  ef- 
fect of  such  provision  was  to  give  a  tunnel 
owner  discovering  a  vein  in  the  tunnel  a  right 
to  appropriate  1,500  feet  (the  length  of  a  claim 
based  on  a  surface  discovery)  in  length  on  either 
side  of  the  tunnel,  or  in  such  proportion  thereof 
on  either  side  as  he  may  desire.  The  surface 
locator  contended  in  this  case  that  the  tunnel 
owner,  not  having  specified  at  the  time  of  the 
original  tunnel  location,  the  particular  1,500 
feet  of  the  vein  that  he  desired  to  claim,  the  line 
of  the  tunnel  was  to  be  taken  as  dividing  the 
extent  of  the  claim  to  the  vein,  so  that  he  would 
t>e  oitltled  to  only  750  feet  on  either  side  of  the 
tunnel.  The  Supreme  Court,  however,  rejected 
this  contention,  saying :  "The  discovery  in  the 
tunnel  Is  like  a  discovery  on  the  surface.  Until 
•one  is  made  there  Is  no  right  to  locate  a  claim 
In  respect  to  the  vein,  and  the  time  to  determine 
where  and  how  it  shall  be  located  arises  only 
upon  the  discovery — whether  such  discovery  be 
made  on  the  surface  or  in  the  tunnel." 

The  land  department  had  alrehdy  decided 
(Copp.  U.  S.  Mln.  Lands,  00,  Commis- 
sioner Drummond's  letter  to  Chaffee,  Copp,  U. 
S.  Mln.  Dec.  144)  that  the  1,500  feet  might 
be  taken  all  on  one  side  of  the  point  of  discov- 
ery, or  Intersection  of  the  lode  and  the  tunnel, 
or  partly  on  one  side  and  partly  on  the  other. 

The  decision  In  the  Enterprise  Case  does  not 
■ettle  the  question  whether  the  tunnel  own- 
•er*8  right  may  be  limited  to  a  less  length  than 
l.fvOO  feet  along  the  lode  by  a  local  statute 
63  L.  R.  A. 


passed  after  the  act  of  Congress  of  1872.  The 
Supreme  Court  did  hold  that  the  rights  of  the 
tunnel  locator  in  that  case  were  not  measured 
by  the  act  passed  by  the  territorial  legislature 
of  Colorado  in  1861,  limiting  the  right  of  the 
tunnel  owner  on  the  discovered  vein  to  250  feet 
each  way  from  the  tunnel;  but  this  was  upon 
the  ground  that  If  that  section  had  not  in  terms 
been  repealed  by  the  legislature  of  Colorado  it 
had  been  superseded  by^he  legislation  of  Con- 
gress as  found  In  the  Raised  Statutes. 

Judge  Hallett  held  in  Rlco-Aspen  Consol.  Min. 
Co.  V.  Enterprise  Mln.  Co.  53  Fed.  321,  that  the 
length  of  a  claim  founded  on  a  discovery  in  a 
tunnel  notice  must  be  determined  by  the  local 
regulations  on  the  subject,  and  if  there  were  no 
such  regulation  nothing  would  pass  but  the  line 
of  the  tunnel  itself ;  but  this  decision,  at  least 
so  far  as  it  denies  any  rights  on  the  lode  out- 
side the  line  of  the  tunnel  in  the  absence  of  local 
regulations,  was  reversed  by  the  United  States 
Supreme  Court,  as  has  already  l>een  shown. 

The  Colorado  supreme  court,  in  Ellet  v.  Camp- 
bell, 18  Colo.  510,  33  Pac.  521,  held  that  while 
the  acts  of  Congress  leave  the  width  of  mining 
claims  upon  the  surface  subject  to  local  regula- 
tions within  certain  limits,  the  length  and  depth 
may  not  be  thus  regulated,  and  that  a  tunnel 
locator  who  discovered  a  lode  or  vein  in  his  tun- 
nel subsequently  to  the  act  of  1872  Is  entitled 
to  claim  1,500  feet  in  length  along  the  vein  or 
lode.  This  case  was  affirmed  by  the  United 
States  Supreme  Court  in  Campbell  v.  Ellet,  167 
U.  S.  116.  42  L.  ed.  101,  17  Sup.  Ct.  Rep.  765. 
but,  so  far  as  this  point  is  concerned,  the  sit- 
uation in  this  case  seems  to  have  been  the  same 
as  in  the  Enterprise  Case,  and,  as  the  point  is 
not  discussed,  the  affirmance  is  not  necessarily 
to  be  regarded  aa  an  approval  of  the  statement 
of  the  Colorado  supreme  court  to  its  full  extent ; 
and  for  the  same  reason  the  statement  Itself 
must  be  regarded  as  obiter  so  far  as  it  concerns 
the  right  to  limit  the  length  by  local  regulations 
adopted  after  the  act  of  1872. 

IV.'  Necessitj/  of  foltotoing  up  discovery  in  tun- 
nel  by  location  on  surface. 

Judge  Ilallett  in  Rico-Aspen  Consol.  Min.  Co. 
V.  Enterprise  Min.  Co.  53  Fed.  321,  took  the 
view  that  for  ail  purposes,  except  the  represen- 
tation work,  it  was  as  necessary,  in  the  case 
of  a  location  from  a  discovery  In  a  tunnel,  to 
mark  the  boundaries  of  a  claim  on  the  surface 
and  file  a  certificate  for  record,  as  in  case  of  a 
discovery  from  the  surface.  The  decisions  of 
the  land  department  were  to  the  same  effect 
(Commissioner  to  David  Hunter,  5  C.  L.  O.  520 ; 
Copp,  U.  S.  Min.  Lands,  231). 
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and  boundary  stakes  of  the  Bootjack  were 
in  place,  and  the  location  certificate  was  on 
file.  Upon  tliis  state  of  facts,  and  with  evi- 
dence as  to  other  acts  necessary  to  consti- 
tute a  valid  location  of  a  mining  claim,  the 
case  was  submitted  to  the  jury,  under  the 
instructions  of  the  court,  and  a  verdict  re- 
turned foT  the  defendants,  upon  which  judg- 
ment was  entered. 

Messrs,  Gerry  ft  Taylor  and  W.  H. 
Tripp  for  appellant. 

Messrs,  Hose  A  Hamill  for  appellees. 

Campbell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Upon  this  appeal  two  questions  only  are 
important,  and,  as  stated  by  appellant's 
counsel,  they  are:      (1)   Can  a  location  ad- 


mittedly void^  because  o<f  an  absence  of  a. 
valid  discovery  of  mineral,  but  regular  in  all 
other  respects,  be  made  good  by  a  subsequent 
vajid  discovery  of  mineral  within  the  limits 
of*  the  location,  made  before  the  rights  of 
third  parties  attach,  but  after  the  filing  of 
the  location  certificate  %nd  all  acts  of  lo- 
cation have  been  performed?  (2)  May  a 
location  of  a  valid  mining  claim  be  based  up- 
on an  underground  discovery  of  mineral 
made  upon  the  dip  of  a  vein  at  a  distance  of 
250  feet  below  the  surface,  or  any  other  dis- 
tance, through  a  tunnel  not  statutory, — that 
is,  not  claimed  under  the  tunnel  site  act  of 
Congress, — where  the  vein  has  never  been 
opened  upon  the  surface,  or  shown  by  actual 
working  to  have  its  apex  within  the  limits 
of  the  claim  as  staked? 

1.  Plaintififs  rely  upon  Upton  v.  Larkin^ 


These  decisions,  however,  bo  far  as  they  re« 
Claire  a  formal  location  on  the  surface  as  a  con- 
dition of  the  continuance  of  the  owner's  rights, 
are  overruled  by  Campbell  v.  Ellet,  167  U.  S. 
116,  42  L.  ed.  101,  17  Sup.  Ct.  Rep.  765,  AfBrm- 
Ing  18  Colo.  611,  3a  Pac.  521,  where  It  Is  held 
that  the  failure  to  mark  on  the  surface  of  the 
ground  the  point  of  discovery  and  the  bound- 
aries of  the  tract  claimed  will  not  destroy  the 
right  of  a  tunnel  owner  to  mineral  veins  which 
he  has  discovered  in  the  tunnel,  as  against  a 
subsequent  surface  loAitor,  where  the  tunnel 
owner  posts  at  the  mouth  of  the  tunnel  a  notice 
of  the  discovery  of  the  lode,  and  the  extent  of 
the  claim  thereon,  and  causes  to  be  filed  In  the 
office  of  the  recorder  of  the  county  a  location 
certificate,  as  required  by  the  local  statutes.  It 
appeared  in  the  case  that  the  subsequent  locator 
knew  of  the  tunnel  claim  and  of  the  discovery  of 
the  lode  therein ;  but  the  decision  does  not  seem 
to  be  limited  by  that  fact  The  decision  In 
Cnmpbeli  v.  EUIet  merely  obviates  the  necessity 
of  a  surface  location  as  a  condition  of  the  pres- 
ervation and  continuance  of  the  tunnel  owner's 
rights  on  a  lode  discovered  in  the  tnnnel,  and 
the  opinion  Intimates  that  a  surface  location 
may  be  necessary  as  a  condition  of  procuring  a 
patent.  In  this  connection  the  court  says  "We 
do  not  mean  to  say  that  there  is  any  impropriety 
in  such  a  location  [a  surface  location  based  on 
a  tunnel  discovery],  the  locator  marking  the 
point  of  discovery  on  the  surface  at  the  summit 
of  a  line  drawn  perpendicularly  from  the  place 
of  discovery  in  the  tunnel,  and  about  that  point 
locating  the  lines  of  his  claim,  in  accordance 
with  other  provisions  of  the  statute.  It  may  be 
true  .  .  .  that  before  a  patent  can  be  se- 
cured there  must  be  a  surface  location  .  .  . 
it  is  enough  to  hold,  following  the  plain  lan- 
guage of  the  statute,  that  the  discovery  of  the 
vein  In  the  tunnel,  worked  according  to  the  pro- 
visions of  the  statute,  gives  a  right  to  the  pos- 
session of  the  vein  to  the  same  length  as  If  dis- 
covered from  the  surface,  and  that  a  location  on 
the  surface  Is  not  essential  to  a  continuance  of 
that  right." 

The  land  department  has  ruled  that  a  Idea- 
tion on  the  surface  must  precede  the  granting 
of  a  patent ;  thus :  No  patent  can  be  issued  for 
a  vein  or  lode  without  surface  ground,  and  a 
survey  of  a  lode  discovered  in  a  tnnnel  cannot 
properly  be  made  until  It  has  been  definitely 
determined  what  portion  of  the  public  domain 
overlies  the  apex  of  the  lode.  Copp,  U.  3.  MIn. 
Lands,  220 ;  4  C.  L.  O.  102. 

V.  Right  and  duip  of  tunnel  locator  to  "ad- 
verse* surface  loc-aiions;  meaning  of  "line  of 
tunnel." 

The  United  States  Supreme  Court,  In  Enter- 
63  L.  R.  A. 


prise  Min.  Co.  v.  Ulco- Aspen  Consol.  Mln.  Co. 
167  U.  S.  108,  42  L.  ed.  96.  17  Sup.  Ct.  Rep.  7G2. 
held  that  a  tunnel  owner's  right  to  a  vein  which 
crosses  his  tunnel  la  not  defeated  by  his  fail- 
ure to  "adverse"  an  application  for  a  patent 
for  h.  conflicting  surface  location  made  on  the 
vein  between  the  time  of  the  original  tunnel  lo- 
cation and  the  discovery  of  the  vein  in  the  tun- 
nel, where,  at  the  time  the  application  was  pre- 
sent€^d  and  proceedings  were  had  thereon,  the 
tunnel  owner  knew  of  no  vein  which  would  en- 
able It  to  dispute  the  right  of  the  owners  of  the 
surface  location  to  a  patent.  The  effect  of  tbls- 
declsion  is,  however,  limited  by  the  fact  that 
the  surface  location  involved  In  the  case  wa!^ 
nearly  parallel  with  the  line  of  the  tunnel,  and 
some  GOO  feet  therefrom.  There  was,  therefore, 
nothing  In  the  situation  to  put  the  tunnel  owner 
on  notice  that  the  tunnel,  when  extended,  would 
cut  the  lode  on  which  the  surface  location  was 
made.  The  court  says  that  at  the  time  of  the 
application  for  the  patent  to  the  surface  lo- 
cation the  presumption  would  be  that  the  lode 
ran  lengthwise  and  not  crosswise  of  the  claim 
(as  a  matter  of  fact  the  lode  did  run  crosswise 
of  the  claim).  The  case,  therefore,  cannot  be 
regarded  as  a  direct  authority  upon  the  qt.ffft!on 
as  to  the  necessity  of  "ad versing"  an  applica- 
tion for  a  patent  to  a  surface  claim  which 
crosses  the  line  of  the  tnnnel.  When  this  case- 
was  before  the  circuit  court  of  appeals  (13  C.  C. 
A.  390,  32  U.  S.  App.  75,  66  Fed.  200)  that 
court,  like  the  Supreme  Court,  held  that  under 
the  circumstances  the  tnnnel  locator  lost  no 
rights  by  failure  to  adverse  the  application  for 
the  surface  location ;  but  It  Intimated  that  It  is« 
at  least,  proper  to  "adverse"  such  an  application 
when  it  is  known  that  the  lode  crosses  the  line 
of  the  tunnel. 

Section  2323,  Xr.  S.  Rev.  Stat.,  provides  that 
"locations  on  the  line  of  such  tunnel  of  veins  or 
lodes,  not  appearing  on  the  surface,  made  by 
other  parlies  after  the  commencement  of  the 
tunnel  and  while  the  same  Is  being  prosecuted 
with  reasonable  diligence,  shall  be  »nvalld." 
The  phrase  "the  line  of  such  tunnel,"  in  this 
provision,  has  been  construed  to  mean  the  width 
of  the  tunnel,  the  lines  of  which  are  required  by 
rules  prescribed  by  the  commissioner  of  the  gen- 
eral land  office  to  be  marked  on  the  surface 
(Cir.  Instruction  Pec.  10,  1801,  ^1[  20-26).  and 
not  a  strip  whose  width  on  each  side  of  the  tun- 
nel Is  measured  by  the  distance  that  the  tunnel 
owner  may  follow  a  lode  cut  by  the  tunnel. 
Corning  Tunnel  Co.  v.  Pell,  4  Colo.  607 ;  Hope 
Mln.  Co.  V.  Brown,  7  Mont.  550,  19  Pac  218 ; 
rte  David  Hunter,  5  C.  L.  O.  130;  Copp.  D.  S. 
MIu.  Lands,  231;  Commissioner  Drummond, 
Copp.  U.  S.  MIn.  Dec,  144;  Commissioner 
Williams,  Copp,  U.  S.  Mln.  Lands,  222;  Com- 
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5  Mont.  600,  6  Pac.  66,  7  Mont.  449,  17  Pac. 
728, — which  was  afterwards  affirmed  in 
Larkin  v.  Upton,  144  U.  S.  19,  36  L.  ed.  330, 
12  Sup.  Ct.  Rep.  614.  In  the  opinion,  as  re- 
ported in  5  Mont,  and  6  Pac.,  supra,  it  was 
said  that  a  location  void  at  the  time  it  is 
made,  because  of  no  discovery,  or  because 
the  discovery  was  made  on  a  claim  already 
located  and  patented,  continues  and  remains 
void,  and  is  not  cured  or  made  effectual  by 
41  subsequent  discovery  on  the  claim  located. 
X'pon  a  second  appeal  of  the  same  case,  re- 
ported in  7  Mont,  and  17  Pac.,  supra  ^  the 
learned  court  seems  to  recognize  the  doctrine 
laid  down  by  Mr.  Justice  Sawyer  in  the  case 
of  Jupiter  Min,  Co,  v.  Bodie  Coixsol.  Min, 
Co.  7  Sawy.  96,  11  Fed.  666,  wherein  it  was 
said  that  in  such  a  case  a  Subsequent  valid 
discovery,  made  before  any  other  person  has 


acquired  any  rights,  will  make  such  a  loca- 
tion good.  But  the  court  proceeds  at  the 
second  hearing,  with  the  case  then  in  hand, 
to  sav  that  the  evidence  sought  to  be  intro- 
duced  at  the  trial  to  show  a  subsequent  val- 
id discovery  was  properly  rejected  because 
it  appeared — or  at  least  it  was  not  clear  that 
the  contrary  w^as  true — that  the  subsequent 
discoverv  to  which  the  evidence  was  directed 
was  made  after  the  application  for  patent 
was  filed.  And  the  court  held  that  a  patent 
ought  not  to  issue  upon  a  discovery  made 
after  application.  It  also  declared  that  the 
offer  of  evidence  was  not  made  in  good  faith, 
but  to  enlist  the  sympathy  of  the  jvfry.  In 
the  review  of  the  case  by  the  Supreme  Court 
of  the  United  States  there  is  nothing  said  to 
give  color  to  the  position  taken  here  by  ap- 
pellant's  counsel.     Whether   the  owners  of 


Ing  Tunnel  M.  &  U.  Co.  v.  Pell,  3  C.  L.  O.  131, 
€opp,  U.  S.  Min.  Lands,  30,  90.  The  decision 
of  the  United  States  Supreme  Court  in  Enter- 
prise Min.  Co.  T.  Rico-Aspen  Consol.  Min.  Co. 
1C7  U.  S.  108,  42  L:  ed.  06,  17  Sup.  Ct.  Uep. 
762,  does  not  seem  to  involve  a  denial  of  the 
correctness  of  this  definition.  The  decision  giv- 
ing tlie  tunnel  owner  the  precedence,  to  the  full 
■extent  of  1.500  feet  along  the  lode,  over  a  sur- 
face location  made  between  the  time  of  the  com- 
mencement of  the  tunnel  and  of  the  discovery 
of  the  lode  therein,  seems  to  rest  entirely  on  the 
•clause  of  JP  2323  that  gives  the  owner  the  right 
to  "all  veins  or  lodes  within  3,000  feet  from  the 
face  of  such  tunnel  on  the  line  thereof,  not  pre- 
YiouRly  know  to  exist,  discovered  In  such  tunnel, 
to  the  same  extent  as  If  discovered  from  the  sur- 
face." No  reference  is  made  in  the  opinion  to 
the  provision  making  locations  on  the  line  of 
the  tunnel  invalid. 

Corning  Tunnel  Co.  v.  Pell,  4  Colo.  507,  supra, 
was  an  action  of  ejectment  to  determine  title, 
brought  by  a  tunnel  owner  who  had  filed  an  "ad- 
verse" against  an  application  for  a  patent  to  a 
surface  cUIm  that  crossed  the  center  line  of  the 
tunnel  site  nearly  at  right  angles.  The  discov- 
ery shaft,  however,  was  not  on  the  "line  of  the 
tunnel"  as  defined  In  this  case ;  and  the  lode  had 
not  been  reached  or  cut  by  the  tunnel.  The 
court  held  that,  as  the  surface  location  (In  the 
«en8e  in  which  "location"  Is  used  In  i  2323,  4. 
•e,,  the  Initial  point  of  location  or  discovery 
shaft)  was  not  on  the  line  of  the  tunnel,  the 
tunnel  owner  had  no  right  of  action.  The  court 
liad  already  held  that  there  was  no  right  of  ac- 
tion by  virtue  of  the  provision  of  I  2323,  giv- 
ing the  tunnel  owner  "the  right  of  possession 
of  all  veins  or  lodes  within  3,000  feet  from  the 
face  of  sach  tunnel  on  the  line  thereof  not 
previously  known  to  exist,  discovered  in  such 
tunnel,  to  the  same  extent  as  If  discovered 
from  the  surface,"  because  the  right  of 
possession  was  dependent  upon,  and  could 
not  attach  until,  a  discovery  In  the  tunnel. 
Some  of  the  courts  and  textbook  writers  have 
regarded  this  case  as  holding  that  the  tunnel 
owner's  rights,  as  against  surface  locations  made 
between  the  commencement  of  the  tunnel  and 
the  discovery  of  the  lode  therein,  were  confined 
to  the  width  of  the  tunnel.  As  has  been  seen 
isupra,  II.),  the  view  thus  attributed  to  the 
court  has  been  repudiated  by  the  United  States 
Snprcme  Court  in  the  Enterprise  Case;  and  If 
the  court  In  the  Pell  Case  really  took  that  view, 
and  based  its  decision  denying  the  tunnel  own- 
er's right  to  maintain  an  action  to  establish 
title  as  against  a  surface  location  outside  the 
line  of  the  tunnel,  upon  the  ground  that  he  had 
no  rights.  Inchoate  or  consummate,  outside  such 
line,  as  against  such  surface  location,  the  de- 
^Z  L.  R.  A. 


cislon  has  been  deprived  of  Its  value  as  a  prece- 
dent on  the  point  In  question  by  the  decision  of 
the  United  States  Supreme  Court  in  the  En- 
terprise Case.  But  It  is  not  clear  that  the 
court  In  the  Pell  Case,  by  defining  the  "line  of 
the  tunnel"  as  ihe  width  of  the  tunnel,  meant 
to  deny  that  the  tunnel  locator  had  any  rights 
outside  that  line.  It  would  seem  that  the  court 
may  have  taken  the  position  that,  outside  the 
line  of  the  tunnel,  the  tunnel  owner's  rights 
were  inchoate  merely,  and  would  not  become 
consummate  until  a  discovery  in  the  tunnel,  and 
that,  being  Inchoate  merely,  they  would  not 
support  an  action  to  determine  title.  If  this 
wan  the  theory  on  which  the  Pell  Case  was  de- 
cided, the  decision  is  not  necessarily  affected 
by  the  decision  in  the  Enterprise  Case.  It  Is 
not  perceived  that  the  latter  case  militates 
against  the  theory  that  there  Is  a  space  (the 
width  of  the  tunnel)  within  which  surface  lo- 
cations are  expressly  forbidden  during  the  prog- 
ress of  the  tunnel,  and  another  space  beyond, 
and  extending  to  the  full  width  of  1,500  feet 
on  either  side  of  the  center  line  of  the  tunnel, 
within  which  surface  locations  may  be  made 
and  patented  during  the  progress  of  the  tunnel, 
subject,  however,  to  the  paramount  right  of  the 
tunnel  locator  to  follow  any  vein  discovered  in 
the  tunnel  to  the  full  length  of  1,500  feet, 
though  In  so  doing  he  may  conflict  with  the  sur- 
face locations.  The  suggestion  that  this  may 
have  been  the  theory  of  the  Pell  Case  Is  not 
made  for  the  purpose  of  showing  that  the  de- 
cision In  that  case  against  the  right  of  the  tun- 
nel locator  to  maintain  his  action  was  correct, 
and  ought  to  be  adopted.  Even  assuming  the 
correctness  of  that  theory,  the  question  would 
still  be  open  whether,  under  the  circumstances 
that  existed  In  the  Pell  Case,  the  tunnel  lo- 
cator ought  not  to  file  an  "adverse"  and  support 
It  by  action :  but  the  suggestion  Is  made  for 
the  purpose  of  showing  that  the  weight  of  the 
decision  in  the  Pell  Case  as  authority  for  a 
negative  answer  to  that  question  is  not  material- 
ly affected  by  the  decision  In  the  Enterprise 
CJase  that  the  rights  of  the  tunnel  locator  after 
discovery  In  the  tunnel,  as  against  surface  lo- 
cations made  In  the  Interval  between  the  tun- 
nel location  and  the  discovery,  are  not  confined 
to  the  width  of  the  tunnel. 

The  theory  Just  discussed  seems  to  have 
been  adopted  In  Hope  Min.  Co.  v.  Brown,  7 
Mont.  550.  19  Pac.  218,  which  was  an  action 
by  a  tunnel  locator  to  enjoin  defendant,  who  had 
located  a  claim  within  300  feet  of  the  line  of 
the  tunnel,  from  excavating  ore  therefrom.  The 
defendant's  location  was  made  after  the  com- 
mencement of  the  tunnel ;  but  at  the  time  of  the 
action  the  plaintiff  had  not  discovered  the  lode 
in  his  tunnel.     The  plaintiff's  right  to  maintain 
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the  Bootjack  lode,  in  connection  with  the  sec- 
ond discovery  of  mineral, — tlie  one  within  its 
-exterior  boundaries, — in  January,  1898, 
supposed  they  were  merely  amending  the 
former  attempted  location  by  correcting  the 
description  and  filing  an  amended  location 
certificate,  or  whether  they  intended  to 
make,  ftn<d  supposed  they  were  making,  a  re- 
location of  an  abandoned  claim,  is  immate- 
rial; for,  before  the  rights  of  third  persons, 
including  the  claimant,  attached,  it  is  ad- 
mitted that  they  had  taken  all  of  the  steps 
which,  under  the  Federal  and  state  statutes, 
constitute  an  appropriation  of  a  lode  mining 
claim. '  The  order  of  time  in  which  these 
several  acts  are  performed  is  not  of  the  es- 
sence of  the  requirements,  and  it  is  immate- 
rial that  the  discovery  was  made  subijequent 
to  the  completion  of  the  acts  of  location, 
provided  only  all  the  necessary  acts  are  done 


before  intervening  rights  of  third  parties  ac- 
crue. All  these  other  steps  having  been 
taken  before  a  valid  discovery,  and  a  valid 
discovery  then  following,  it  would  be  a  use- 
less and  idle  ceremony,  which  the  law  doe» 
not  require,  for  the  locators  again  to  locate 
their  claim,  and  refile  their  location  certifi- 
cate, or  file  a  new  one.  In  the  case  of  Beals^ 
V.  Cone,  27  Colo.  473,  62  Pac.  948,  we  have 
ruled  against  appellant's  contention.  The 
United  States  circuit  court  of  appeals  for 
the  eighth  circuit,  in  Enoin  v.  Perego,  35 
C.  C.  A.  482,  93  Fed.  608,  in  a  case  coming 
up  from  Utah,  has  reached  the  same  conclu- 
sion. We  know  of  no  statutes  of  this  state 
that  require  a  different  ruling.  Other  au- 
thorities sustaining  our  conclusion  are 
Craig  v.  Thompson,  10  Colo.  517,  16  Pac. 
24;  Xorth  Noonday  Min.  Co.'y.  Orient  Min. 
Co.  9  Morrison  Min.  Rep.  529,  6  Sawy.  299, 


the  action  was  denied  upon  the  ground  that 
third  persons  had  the  right  to  locate  veins  or 
lodes  on  either  side  of  the  line  of  the  tunnel, 
but  not  on  the  line  of  the  tunnel  itself,  such  lo- 
cations, however,  being  subject  to  be  defeated 
upon  the  discovery  of  the  vein  or  lode  in  the 
tunnel.  As  a  matter  of  fact,  the  court  in  this 
case  held  that  the  complaint  did  not  sufficiently 
allege  that  the  ore  or  lode  discovered  by  the 
defendant  would  be  found  in  the  plaintlflTs  tun- 
nel ;  but  it  is  apparent  from  the  opinion  that 
the  decision  on  the  other  point  was  not  affected 
by  the  iusufllcieucy  of  the  complaint  in  this 
respect. ' 

The  relative  rights  of  the  parties  in  the  pre- 
ceding caHe  came  before  the  court  in  Hope  Mio. 
Co.  V.  Brown,  11  Mont.  370,  28  Pac. 
732.  In  this  action  the  tunnel  owner,  who  had 
not  yet  discovered  the  vein  or  lode  in  his  tun- 
nel, sought  to  enjoin  the  defendant  from  prose- 
cuting proceedings  to  obtain  a  patent  to  his 
claim,  the  plaintiff  having  adversed  the  appli- 
cation in  the  land  office.  It  appeared  that  the 
discovery  upon  which  defendant's  location  was 
made  was  outside  the  line  of  the  tunnel,  but 
that  the  claim  was  so  located  that  it  intersected 
and  extended  across  the  line  of  the  tunnel.  The 
court  held  that  the  defendant  should  be  re- 
strained from  prosecuting  his  proceedings  for 
a  patent  until  It  should  be  demonstrated  that 
the  vein  or  lode  upon  which  he  made  his  loca- 
tion would  not  be  discovered,  or  until  the  tunnel 
rights  were  abandoned  by  cessation  to  prosecute 
the  tunnel.  This  decision  does  not  seem  to  involve 
a  denial  of  the  position  taken  In  the  preceding  case 
to  the  effect  that  the  line  of  the  tunnel  desig- 
nates a  width  marlsed  by  the  exterior  lines  or 
Bides  of  the  tunnel,  and  that  outside  that  line 
third  persons  may  locate  claims  subject  to  be 
defeated  if  the  vein  or  lode  on  which  the  loca- 
tion is  made  is  subsequently  discovered  in  the 
tunnel.  The  Court  says:  "The  only  question 
of  difficulty  In  the  application  of  the  law  Is 
whether  a  party  discovering  a  lode  not  appear- 
ing on  the  surface,  and  not  previously  known  to 
exist,  which  lies  in  such  position  in  relation  to 
the  tunnel  that  the  same  may  be  discovered 
therein,  and  taken  by  the  tunnel  claimant,  can 
be  restrained  from  acquiring  such  lode  while 
the  tunnel  claimant  is  prosecuting  his  tun- 
nel according  to' law.  This  difficulty  lies  In  the 
fact  that  it  cannot  be  definitely  shown  In  ad- 
vance, either  that  the  tunnel  will  or  will  not 
strike  such  lode.  A  lode  lying  near  the  line  of 
the  tuuuel,  with  its  strike  or  course  at  the  sur- 
face extending  along  parallel  with  the  line  of 
ihe  tunnel,  may  so  dip  in  its  downward  course 
as  to  be  in  the  range  of  the  tunnel  excavation. 
In  the  case  at  bar,  however,  it  is  shown  that 
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the  strike  of  the  lode  in  Its  course  crosses  the 
line  of  the  tunnel,  and  the  location  made  by 
respondent  overlies  the  line  of  the  tunnel. 
It  seems  to  us  that  the  Intent  of  the 
statute  is  to  provide  for  this  condition  in 
which  the  parties  are  placed,  and  reserves 
to  the  tunnel  claimant  the  opportunity  to 
demonstrate  what  veins  or  lodes  may  be  dis- 
covered therein,  before  allowing  such  veins  or 
lodes  to  be  appropriated  and  taken  by  another." 

The  situation  in  this  case  was  substantially 
the  same  as  in  Corning  Tunnel  Co.  v.  Pell, 
4  Colo.  507,  supra,  and  the  decisions  in  the  two 
cases  seem  to  be  diametrically  opposed  so  far 
as  concerns  the  right  of  the  tunnel  locator  to 
prevent  the  issuance  of  a  patent  to  a  surface 
location  prior  to  the  discovery  of  the  vein  in 
the  tunnel. 

Hope  Min.  Co.  v.  Brown,  11  Mont.  370,  28 
Pac.  732,  is  perhaps  distinguishable  from  the 
Enterprise  Case  by  reason  of  the  greater  prob- 
ability in  the  former  than  in  the  latter  case  that 
the  vein  would  be  discovered  in  the  tunnel. 
The  decision  in  the  Knterprlse  Case,  however, 
weakens  the  force  of  one  of  the  reasons  assigned 
in  the  Hope  Case  for  allowing  the  injunction, 
namely,  that  If  others  were  allowed  to  patent 
locations  that  might  eventually  be  found  to 
conflict  \^lth  the  tunnel  owner's  rights,  the  lat- 
ter might  be  deprived  of  those  rights,  the  court 
apparently  taking  the  view  that  the  Issuance  of 
the  patent  to  the  surface  location  would  neces- 
sarily cut  off  any  of  the  tunnel  owner's  rights  in 
conflict  therewith.  The  decision  In  the  Enter- 
prise Case  shows  that  the  issuance  of  a  patent 
to  the  surface  claim  Is  not  necessarily,  and 
under  all  circumstances,  inconsistent  with  the 
preservation  of  the  conflicting  inchoate  rlgiitsof 
the  tunnel  owner.  It  may  be,  even  since  the  de- 
cision in  that  case,  that  In  a  situation  like  that 
which  existed  in  the  Hope  Case  the  issuance 
of  a  patent  without  any  "adverse"  would  cut 
off  the  tunnel  owner's  rights:  but  if  this  is  so, 
it  Is  because,  under  the  circumstances  and  in 
view  of  the  probable  conflict  of  rights,  the  tun- 
nel owner  ought  to  have  protected  those  rights 
by  an  "adverse,"  and  not  because  the  mere  fact 
of  the  issuance  of  a  patent  is  necessarily  incon- 
sistent with  the  continuance  ol*  those  rights. 
Therefore,  any  argument  to  support  the  right 
or  necessity  of  filing  an  "adverse"  which  as- 
sumes that  the  inchoate  rights  of  the  tunned 
locator  cannot  survive  the  issuance  of  a  patent 
to  the  surface  claim  begs  the  question.  The 
suggestion  in  the  Hope  Case,  that  if  the  surface 
locator  may  be  allowed  to  mine  the  mineral 
during  the  progress  of  the  tunnel,  the  tonne> 
owner  will  be  deprived  of  the  benefit  of  a  subse- 
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1  Fed.  522;  Btrepey  y.  Stark,  7  Colo.  614, 
5  Pao.  Ill;  Oolden  Tierra  Min,  Co.  v.  Mah- 
ler, 4  Morrison  Min.  Rep.  390;  Jupiter  Mm. 
Co.  V.  Bodie  Consol.  Min.  Co.  4  Morrison 
Min.  Rep.  411,  7  Sawy.  96,  11  Fed.  666;  1 
Lindley,  Mines,  §§  335  et  seq.j  Morrison, 
Mining  Rights,  9th  ed.  28,  and  eases  cited. 
2.  In  Ellet  v.  Campbell,  18  Colo.  510,  33 
Pac.  621,  it  was  held  that  when  a  tunnel 
claim  has  been  duly  located  under  the  pro- 
visions of  the  acts  of  Congress,  and  the  own- 
er thereafter  discovers  a  mineral  lode  there- 
in, he  is  not  bound  to  make  another  dis- 
covery and  location  of  the  lode  from  the 
surface,  in  order  to  be  protected  against  a 
subsequent  surface  location  of  the  same 
lode.  This  case  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  in  Camp- 
hell  V.  Ellet,  167  U.  S.  116,  42  L.  ed.  101, 
17  Sup.  Ct.  Rep.  765.    This,  however,  is  not 


controlling  of  the  proposition  now  under 
consideration.  In  the  case  at  bar  the  defend- 
ants were  not  attempting  to  locate  a  tunnel 
site  under  the  acts  of  Congress.  The  mouth, 
of  the  tunnel  was  not  upon  the  Bootjack 
claim,  and  the  entire  work  was  done  upon- 
patented  land  by  the  plaintiffs  under  agree- 
ment with  the  patentee.  The  point  of  dis- 
covery was  over  800  feet  from  the  mouth  of 
the  tunnel.  As  well  said  by  Mr.  Morrison 
in  his  work  on  Mining  Rights,  9th  ed.  30: 
"The  fact  of  discovery  is  a  fact  of  itself,  to 
be  totally  disconnected  from  the  idea  of  dis- 
covery shaft.  The  discovery  shaft  is  a  shaft 
of  the  process  of  location,  subsequent  to  dis- 
covery." Certainly  there  is  no  requirement 
of  the  Federal  statute  that  a  vein  shall  be 
discovered  from  the  surface.  The  only  re- 
quirement in  that  respect  is  that  the  place 
of  discovery  shall  be  within  the  limits  of  the- 


quent  discovery,  seems  to  have  a  better  founda- 
tion. 

In  Back  v.  Sierra  Nevada  Consol.  Min.  Co. 
2  Idaho,  386.  17  Pac.  83,  It  was  held  that  a 
tunnel  locator  might  adverse  an  application 
for  a  patent  for  a  surface  location  wltbln 
the  line  of  the  tunnel,  although  the  vein  or 
lode  on  which  the  location  was  made  had  not 
then  been  discovered  in  the  tunnel.  It  appeared 
in  this  case,  however,  that  the  discovery  was 
made  within  the  line  of  the  tunnel,  i.  e.j  the 
width  of  the  tunnel,  which  had  been  marked  on 
the  ground  pursuant  to  the  rules  prescribed  by 
the  commissioner  of  the  general  land  office,  and 
therefore,'  the  surface  location  was  expressly 
prohibited  by  statute. 

A  tunnel  location  under  the  United  States 
mining  laws  Is  a  mining  claim,  and  an  "ad- 
verse" may  be  based  upon  it ;  and  if  the  owner 
of  such  location  fails  to  adverse  applications 
for  patents  to  claims  that  lie  across  the  general 
course  of  the  tunnel,  or  to  establish  his  rights 
therein  by  suit,  as  provided  by  |  2326,  TT.  S. 
Rev.  Stat.,  it  is  not  competent  for  the  land  de- 
partment to  Insert  any  clauses  of  reservation 
with  respect  to  the  tunnel  rights  In  the  patents 
to  be  iRsued  upon  such  applications.  Bodle 
Tunnel  &  Mfff.  Co.  v.  Bcchtel  Consol.  Mfg.  Co. 
1  hand  Dec.  584. 

Ellet  V.  Campbell,  18  Colo.  510,  33  Pac.  521, 
Affirming  167  U.  S.  116,  42  L.  ed.  101,  17  Sup. 
Ct.  Rep.  765,  was  a  suit  by  a  tunnel  owner  In 
support  of  an  "adverse"  filed  against  a  surface 
location,  and  the  right  to  maintain  the  suit  was 
upheld ;  but  In  this  case  the  discovery  of  the 
lode  in  the  tunnel  preceded  the  location  of  the 
claim  on  the  surface. 

VI.  Expenditures  on  tunnel. 

The  expenditures  required  upon  mining  claims 
may  be  made  In  running  a  tunnel  for  developing 
the  claim.  Commissioner  to  B.  D.  Coleman,  1 
C.  L.  O.  134  ;  Commissioner  to  William  S.  Mer- 
rill, Dec.  13,  1877,  5  C.  L.  O.  5;  Commissioner 
to  John  Hunter.  5  C.  L.  O.  534. 

The  act  of  February  11,  1875,  credits  to  a 
lode  claim  the  expenditures  in  running  a  tun- 
nel for  the  purpose  of  developing  a  lode  owned 
by  the  proprietors  of  the  tunnel.  George  S. 
Lodge,  6  C.  L.  O.  122. 

But  such  expenditures  cannot  be  credited  to 
a  claim  not  owned  by  the  proprietor  of  the  tun- 
nel. In  the  absence  of  any  binding  agreement 
whereby  the  owners  of  both  claims  are  bound 
to  contribute  to  the  expense  of  the  tunnel,  and 
are  entitled  to  Its  use, — notwithstanding  that  It 
is  designed  to  work  both  the  claims  through  the 
tunnel.  I  hid. 
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Compliance  with  the  requirement  of  ■§  2:>23, 
U.  S.  Rev.  Stat.,  as  to  marking  the  line  of  the- 
tunnel  and  posting  and  filing  notice.  Is  not  es- 
sential to  make  work  done  upon  a  tunnel  run 
In  compliance  with  the  act  of  F'ebruary  11,  1875, 
for  the  purpose  of  developing  a  lode  already 
discovered  and  located,  applicable  to  that  lode. 
Henry  M.  Hoyt,  8  C.  L.  O.  70. 

Should  either  of  the  parties  claiming  a  tun- 
nel refuse  or  fall  to  contribute  his  portion  of 
the  expenditures  required  upon  the  lodes  which 
It  Is  proposed  to  develop  by  such  tunnel,  his  co- 
owners  may  proceed  against  him  under  |  2324  U. 
S.  Rev.  Stat.  Commissioner  to  John  tlunter,  3 
C.  L.  O.  520. 

No  specific  amount  of  work  is  required  to  be 
done  in  order  to  retain  ownership  of  the  tunnel 
location,  but  the  work  must  proceed  with  reason- 
able diligence,  or  It  will  be  treated  as  aban- 
doned.     Copp,  U.  S.  Min.  Lands,  121. 

VII.  Location  and  notice  of  tunnel  claim. 

Tunnel  owners  are  required  to  give  proper 
notice  of  their  tunnel  location  by  good  and  suf- 
ficient notice,  and  must  at  the  same  time  estab- 
lish the  boundary  lines  thereof.  I*rospcctlng 
within  the  lines  for  lodes  not  previously  known 
to  exist  is  prohibited,  while  work  on  the  tunnel 
Is  prosecuted  with  reasonable  diligence.  Com- 
missioner to  David  Hunter,  5  C.  L.  O.  130. 

Notice  and  location  of  a  tunnel  claim  are  re- 
quired-only where  blind  lodes  are  sought.  Henry 
M.  Hoyt,  8  C.  L.  O.  70. 

Where  a  party  runs  a  tunnel  to  develop  a 
known  lode,  already  discovered  and  located, 
notice  of  such  Intention  is  not  required,  and  a 
tunnel  location  need  not  be  made.     Ibid. 

VIII.  Miscellaneous. 

The  reservation,  by  S  2392,  U.  S.  Rev.  Stat, 
from  a  town-site  patent  Issued  prior  to  the  act 
of  1872,  of  any  "gold  mine  that  may  be  known 
to  exist  In  any  part  of  the  lot."  did  not  operate 
to  give  a  third  person  the  right,  without  the 
consent  of  the  owner,  to  run  a  tunnel  under  the 
portion  of  the  lot  not  Included  In  the  ledge,  in 
order  to  reach  the  ledge.  Dower  v.  Richards, 
73  Cal.  477,  15  Pac.  105. 

In  an  action  for  recovery  of  a  tunnel  and 
tunnel  site  In  a  mining  district,  it  is. not  ground 
of  demurrer  to  the  complaint  that  the  lodes  al- 
leged to  be  embraced  within  the  tunnel-site  loca- 
tion are  not  each  separately  described ;  a  state- 
ment In  the  complaint  thatall  the  lodes  In  the  tun- 
nel claimed  have  been  worked  and  mined  by  the 
plaintiffs  and  its  grantors  comprehends  every 
part  of  the  property  for  the  recovery  of  which 
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•claim.  Under  our  statute  (Mills's  Anno. 
Stat.  §  3154;  Gen.  Stat.  1883,  §  2403) 
where  a  lode  is  cut  at  a  depth  of  10 
feet  below  the  surface  by  means  of  an 
open  cut,  cross  cut,  or  tunnel,  it  is  the  same 
as  if  a  discovery  shaft  were  sunk  on  the 
vein  to  that  depth.  Qray  v.  Truhy,  6  Colo. 
278;  Electro  Magnetic  Min,  d  Development 
Co.  V.  Van  Auken,  9  Colo.  204,  11  Pac.  80. 
The  question  here  is  not  whether  a  subse- 
quent discovery  on  the  apex  of  the  lode  would 
take  precedence  of  the  prior  discovery  on 
the  dip,  for  there  is  no  claim  here  that  plain- 
tiff *s  subsequent  location  is  on  the  apex  of 
the  same  loide  on  whoee  dip  defendants'  dis- 
covery was  theretofore  made.  But  the  ques- 
tion is  whether  a  valid  location  can  be  made 
by  a  discovery  at  a  point  250  feet  bene&tih 
the  surface,  when  it  is  followed  up  by  a 
marking  of  the  boundaries  on  the  surface 
as  though  the  discovery  had  been  made  from 
the  surface,  and  by  the  doing  of  the  other 
acts  which  the  statute  requires,  though  no 
surface  work  is  done,  and  no  actual  tracing 
of  the  vein  to  the  surface  attempted.  The 
precise  question  has  not,  to  our  knowledge, 
been  decided  by  a  court  of  last  resort,  but 
we  do  not  see  why  a  location  such  as  has 
been  made  by  the  defendants  is  not  good. 
It  has  been  held  that  where  the  discovery 
is  made  in  a  discovery  shaft  along  the 
eourse  of  a  vein,  and  the  surface  boundaries 
marked  with  reference  to  its  course  or  strike 
as  disclosed  in  the  discovery  shaft,  the  pre- 
sumption is  that  the  vein  continues  on  the 
same  course  throughout  the  limits  of  the 
claim.  When,  as  in  the  case  at  bar,  the  dis- 
covery is  made  underground  upon  the  dip 
of  the  vein,  it  is  fair  to  ansume,  in  the 
absence  of  a  contrary  showing,  that  the  vein 
extends  upward  at  the  same  angle;  and  a 
marking  of  the  boundaries  by  making  the 
place  at  which  the  vein,  if  continued  to  the 


surface,  would  be  disclosed,  the  initial  point, 
is  a  sufficient  compliance  wii^  the  law.  That 
the  mouth  of  the  tunnel  was  not  upon  the 
claim  we  do  not  consider  important,  lliat 
the  tunnel  was  driven  through  patented 
property,  not  belonging  to  the  owners  of  the 
lode  discovered,  is  something  of  which  the 
plaintiff  cannot  complain.  If  the  owners  of 
the  land  through  which  the  tunnel  is  driven 
give  their  consent  thereto,  a  third  person 
may  not  object.  Sufficient  notice  was  con- 
veyea  to  the  public  of  this  location.  The 
defendants  not  only  placed  in  the  tunnel, 
at  the  point  of  discovery,  a  discovery  stake 
and  notice,  but  also  posted  the  discovery 
notice  on  the  surface,  containing,  not  only 
the  things  required  by  statute,  but  in  ad- 
dition informing  the  public  of  the  exact  spot 
where  the  discovery  was  made,  and  furnish- 
ing information  how  to  reach  the  same 
through  the  tunnel,  where  inspection  might 
be  had.  We  do  not  think  it  necessary,  in  a 
discovery  which  is  made  underneath  the 
surface,  that  the  locator  shall,  at  the  risk  of 
losing  his  claim,  demonstrate  by  actual 
working  that  the  top  or  apex  is  within  the 
limits  of  his  location.  In  the  absence  of 
some  proof  to  the  contrary,  the  court  will 
presume,  as  we  have  said  already,  that  the 
vein  continues  in  its  upward  course  on  the 
same  angle  to  the  surface;  and  if  the  locator 
selects  and  traces  his  boundaries  with  refer- 
ence to  this  place  on  the  surface,  so  as  to 
include  it  within  the  limits  of  his  claim, 
nothing  further  in  this  respect  is  required. 
On  this  last  point  Armstrong  v.  Lower,  6 
Colo.  3ft3,  and  WaJceman  v.  Norton,  24  Colo. 
192,  49  Pac.  283,  though  not  deciding  the 
precise  question,  are,  in  principle,  authority 
for  the  holding  here. 

The  judgment  of  the  court  below  is  in  har- 
mony with  our  vieuTS,  and  it  is  affirmed. 


the  action  is  brought.  Glacier  Mountain  Silver 
Min.  Co.  v.  Willis,  127  U.  S.  471,  32  L.  ed.  172, 
8  Si'p.  Ct.  Ttep.  1214. 

Where  n  complainant  in  an  action  for  the  re- 
cover}- of  a  tunnel  and  tunnel  site  alleges  a  claim 
to  a  tunnel  5,000  feet  in  length.  It  is  not  good 
ground  of  demurrer  thereto  that  tlie  statute 
recognizes  a  right  to  only  3,000  feet  from  the 
mouth  of  the  tunnel.  Such  allegation  does  not 
render  the  whole  claim  void :  the  location  would 
be  good  to  the  extent  of  3,000  feet.     Ibid. 

Tunnel  sites  cannot  exceed  3.000  feet  In 
length,  with  width  of  the  actual  width  of  the 
tunnel  itself.  Commissioner  to  John  ITunter,  5 
C.  L.  O.  34. 

The  timber  on  a  tunnel  site  belongs  to  the 
tunnel  owner.     Ibid. 

Parties  forfeit  all  right  to  undiscovered  veins 
on  the  line  of  their  tunnel  by  a  failure  to  prose- 
cute work  on  their  tunnel  site  for  six  month». 
lind. 
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Where  there  has  been  a  total  abandonment 
of,  or  a  failure  to  prosecute  work  on,  a  tunnel 
for  six  months,  the  party  or  parties  claiming 
such  tunnel  forfeit  all  right  to  the  undiscovered 
veins  on  the  line  of  such  tunnel.     Ibid. 

The  provisions  of  {  2323,  U.  S.  Rev.  Stat., 
and  the  privileges  granted  thereby,  apply  to 
one  who  locates  a  tunnel  for  discovery  purposes, 
as  well  as  for  development  purposes ;  but  fail- 
ure to  prosecute  worlc  on  such  a  tunnel  for  six 
months  works  an  abandonment  of  the  right 
to  all  undiscovered  veins  on  the  line  of  sui-h 
tunnel,  and  the  owner  of  such  tunnel  Is  not  en- 
titled to  blind  veins  subsequently  discovered,  but 
only  to  the  bore  of  the  tunnel  and  a  space  of 
surface  ground  50  feet  on  each  side  of  the  mouth 
of  the  tunnel,  and  100  feet  extending  in  front 
thereof  for  dumping  purposes.  Fissure  Min.  Co. 
V.  Old  Susan  Min.  Co.  22  Utah,  438.  63  Pac 
:»S7.  G.  H.  P. 
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1.  A  debt  arlslnv  from  the  sale  and 
collection  of  tbe  proceed*  of  property 

conditionally  sold  to  tbe  vendor  with  reten- 
tion of  title  until  the  payments  were  made  as 
required  by  the  contract  is  not  within  the 
provision  of  the  bankruptcy  act  excepting 
from  the  operation  of  the  discharge  debts 
created  by  fraud,  etc.,  while  acting  as  an  of- 
flcer  "or  In  any  fiduciary  capacity/'  but  the 
discharge  will  reach  it  under  the  other  pro- 
visions of  the  act. 

a.  A  surety  on  n  caplaa  bond  in  a  suit 
to  hold  the  principal  liable  for  selling  and 
converting  the  proceeds  of  property  sold  to 
him  on  condition  cannot  be  held  after  the 
principal  has  been  discharged  in  bankruptcy. 

8.  Jnrlndlctlon  of  the  banlcrnptcy  eonrt 
need  not  be  shown  in  pleading  a  discharge  in 
bankruptcy  to  defeat  an  action  for  conversion 
of  property  sold  on  condition. 

(June   17,    1901.) 

ERROR  to  the  Circuit  Court  for  Hillsdale 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
for  the  alleged  conversion  of  certain  wood 
belonging  to  him.       Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  A.  Lyon  for  plaintiff  in  error. 

Messrs.  Grant  Fellowi  and  B.  D. 
Chandler,  for  defendant  in  error: 

In  order  to  constitute  an  equitable  es- 
toppel, such  as  will  prevent  a  party  from 
asserting  his  legal  rights  to  property,  there 
must  be  some  intended  deception  in  the  con- 
duct or  declarations  of  the  party  to  be  es- 
topped, or  such  gross  neglect  on  his  part  as 
to  amount  to  constructive  fraud. 

Pearson  v.  Hardin,  95  Mich.  360,  64  N. 
W.  904 ;  First  Nat.  Bank  v.  Marshall  d  I. 
Bank.  108  Mich.  115,  65  N.  W.  604. 

We  have  not  waived  our  rights  under  this 
contract  by  trying  to  get  our  pay. 

Cortland  Mfg.  Co.  v.  Piatt,  83  Mich.  419, 
47  N.  W.  330. 

Tf  defendant  was  in  possession  of  our 
proi>erty,  with  no  right  to  dispose  of  it,  he 
held  it  simply  as  our  trustee  or  bailee;  and 
if  he  disposed  of  it  and  converted  it  to  his 
own  use,  the  liability  thereby  created  was 
a  liability  against  him  while  acting  as  our 
trustee  and  bailee  and  in  a  fiduciary  capac- 
ity. 

Matteson  v.  Kellogg,  16  111.  547;  Herman 
V.  Lynch,  26  Kan.  435,  40  Am.  Rep.  320; 
Darling  v.  Woodicard,  54  Vt.  101;  Johnson 
v.  Worden,  47  Vt.  457;  Fulton  v.  Ham- 
mond, 11  Fed.  291. 

Note. — On  the  qnestlon.  What  constitutes  a 
fiduciary  capacity  within  the  meaning  of  the 
provisions  of  the  banlcrupt  law? — the  above  case 
Is  believed  to  be  one  of  first  Impression  so  far 
as  the  present  bankrupt  law  is  concerned,  but 
fieema  to  be  clearly  covered  by  the  principles 
declared  in  the  decisions  on  the  previous  law. 
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Defendant,  having  given  his  bond  at  the 
time  he  was  taken  into  custody  under  the 
writ  issued  in  this  case,  cannot  now  be  dis- 
charged from  custody,  nor  can  his  sureties 
be  discharged. 

Minon  v.  Van  Nostrand,  Holmes,  251,  Fed. 
Cas.  No.  9,641;  Re  Albrecht,  17  Nat.  Bankr. 
Reg.  287,  Fed.  Cas.  No.  145;  Robinson  v. 
Soule,  56  Miss.  549;  Ooodtoin  v.  Stark,  15 
N.  H.  218 ;  Wilson  v.  Field,  27  Hun,  46 ; 
Knapp  V.  Anderson,  7  Hun,  295;  Re  Mar- 
shall Paper  Co,  95  Fed.  419;  Hiirr,  Hardr 
ing,  130  U.  S.  699,  32  L.  ed.  1083,  9  Sup.  Ct. 
Rep.  725. 

The  liability  of  these  sureties  upon  this 
bond  is  conditioned  upon  the  defendant's 
first  obtaining  judgment  against  the  prin- 
cipal. Under  the  bankruptcy  statute,  the 
liability  of  these  sureties  is  not  in  any  way 
released. 

Serra  e  Hi  jo  v.  Hoffman,  30  La.  Ann.  67 ; 
Sandusky  v.  Exchange  Bank,  81  111.  353. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  made  a  written  contract, 
whereby  the  plaintiff  agreed  to  sell  and  de- 
liver to  the  defendant  2,400  cords  of  wood 
at  $1.50  per  cord,  to  be  paid  as  follows: 
"As  fast  as  100  cords  of  said  wood  shall  be 
sold  (i.  e,  by  Kinyon),  he  shall  pay  to 
Bryant  $150  in  cash  therefor."  It  further 
provided  that  the  title  to  the  wood  should 
remain  in  Bryant,  with  all  rights  of  posses- 
sion until  the  same  should  be  fully  paid  for, 
which  should  be  within  three  years;  and 
that  ''as  earnest  money"  Kinyon  should 
convey  to  Bryant  a  house  and  lot  designated, 
and  upon  receipt  of  the  deed  Bryant  should 
indorse  upon  the  contract  $300.  2,111  corda 
of  wood  were  delivered  before  April  15,  1896. 
In  June,  1896,  the  plaintiff  brought  assump- 
sit against  the  defendant  for  Uie  price  of 
the  wood  sold  by  the  defendant  up  to  that 
time,  and  recovered  a  judgment  for  $640 
and  interest.  After  the  bringing  of  the  ac- 
tion in  assumpsit,  defendant  continued  to 
sell  the  wood,  and  there  is  testimony  tend- 
ing to  show  that  he  sold  512  cords  after 
that  time.  On  May  17,  1897,  this  action 
was  begun  by  capias.  The  declaration  con- 
tains t£ree  counts  in  trover;  the  first  being 
for  an  alleged  conversion  of  2,400  cords  of 
wood;  the  second  and  third  for  the  conver- 
sion of  $2,400  in  money;  the  third  alleges 
the  money  to  have  been  received  by  the  de- 
fendant from  the  sale  of  the  wood  delivered 
under  this  contract.  The  defendant  pleaded 
the  general  issue,  and,  after  the  case  had 
been  once  tried  and  reversed  by  this  court, 
added  a  notice  that,  after  the  commence- 
ment of  this  action,  he  received  his  final 
discharge  in  bankruptcy,  and  was,  together 
with  his  sureties  on  the  capias  bond,  there- 
by released  from  any  further  liability  on 
this  claim.  The  plaintiff  recovered  a  ver- 
dict and  judgment,  and  the  defendant  haa 
brought  error. 

We  consider  the  last  question  mentioned 
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conclusive  of  the  case.  It  is  maintained  by 
the  defendant  that  the  plaintiff's  claim  for 
the  conversion  of  the  property  constituted 
a  debt  provable  against  the  bankrupt,  and 
§  63  of  the  bankrupt  act  of  1896  sustains 
this  contention.  It  provides  that  "debts  of 
the  bankrupt  may  be  proved  and  allowed 
against  his  estate  which  are:  Ist,  a  fixed 
liability  as  evidenced  by  an  instrument  in 
writing;  2d,  founded  upon  a  contract  ex- 
press or  implied."  That  unliquidated 
claims  such  as  this  may  be  proved  against 
a  bankrupt's  estate  admits  of  no  doubt. 
Subdivisipn  6  of  §  63  expressly  recognizes 
the  right  and  there  are  many  cases  arising 
under  earlier  laws  where  they  have  been 
proved.  It  does  not  necessarily  follow  that 
a  discharge  in  bankruptcy  releases  a  bank- 
rupt from  all  of  his  provable  debts.  He  is 
released  only  from  those  which  the  law  pro- 
vides that  he  shall  be  released  from.  Sec- 
tion 17  of  the  act  of  1898  excepts  all  prova- 
ble debts  "created  by  his  fraud,  embezzle- 
ment, misappropriation  or  defalcation, 
while  acting  as  an  officer,  or  in  any  fiduciary 
capacity,"  and  it  seems  to  be  agreed  by 
counsel  that  the  defendant  is  released  by 
his  discharge  unless  this  claim  is  within 
this  exception.  Counsel  for  the  plaintilT 
cite  some  cases  which  are  said  to  sustain 
the  claim  that  this  conversion  falls  within 
the  exception.  Thus,  in  Matteson  v.  Kel- 
logg, 15  III.  647,  it  was  held  that  one  re- 
ceiving money  to  be  used  in  the  purchase  of 
certain  land  for  the  owner  of  the  money 
acted  in  a  fiduciary  capacity,  and  would  not 
be  discharged  from  a  claim  based  on  his 
misappropriation  of  the  money.  The  case 
of  Herman  v.  Lynch,  26  Kan.  435,  40  Am. 
Rep.  320,  was  similar.  The  defendant  re- 
ceived money  for  the  purpose  of  buying  ex- 
change, and  remitting  it  to  plaintiff's  cred- 
itors. Instead  of  doing  so,  he  converted  the 
money,  and  it  was  held  that  he  was  not  re- 
leased by  a  discharge  in  bankruptcy.  In 
Fulton  V.  Hammond  (1882)  11  Fed.  291, 
action  was  brought  against  one  who  had 
taken  a  note  for  collection,  and  appropriat- 
ed the  proceeds  to  his  own  use.  Discharge 
in  bankruptcy  was  held  no  defense.  In  each 
of  these  cases  there  was  a  clear  fiduciary 
relation.  The  defendant  was  an  agent,  and 
embezzled  the  funds  of  his  principal.  Tliere 
are,  however,  two  Vermont  cases  which  are 
in  point.  In  the  case  of  Johnson  v.  Worden, 
47  Vt.  457,  decided  in  1874,  plaintiff 
brought  trover  for  a  yoke  of  oxen,  which  he 
sold  conditionally  to  the  defendant,  reserv- 
ing the  title  until  fully  paid  for.  The  lat- 
ter exchanged  the  cattle  for  some  stags,  and 
never  paid  for  the  oxen.  Bankruptcy  pro- 
ceedings followed,  and  plaintiff  proved  his 
claim  for  a  balance  due  upon  the  oxen,  and 
the  defendant  was  discharged.  The  court 
refused  to  instruct  the  jury  that  the  dis- 
charge should  defeat  plaintiff's  action,  and 
the  judgment  was  affirmed,  the  court  hold- 
ing that  by  the  contract  plaintiff  had  a 
claim  for  the  price,  and  a  right  to  the  oxen 
until  the  debt  should  be  paid;  and  that  by 
proving  his  debt  he  was  pursuing  one  of  his 
remedies,  which  he  could  do  without  losing 
63  L.  R.  A. 


the  other.  No  authority  was  cited.  In 
Darling  v.  Woodioard  (1881)  64  Vt  101, 
plaintiff  had  a  lien  on  sheep,  and  brought 
trover  for  their  conversion.  A  discharge  in 
banlcruptcy  being  pleaded,  the  court  held 
that  the  debt  was  created  by  fraud,  and  the 
plaintiff  was  allowed  to  recover.  Upon  the 
other  hand,  we  find  the  leading  case  of 
Chapman  v.  Forsyth,  reported  in  1844  in  2 
How.  202,  11  L.  ed.  236.  It  was  there  held 
that  a  factor  who  converted  a  balance  did 
not  owe  a  "fiduciary  debt."  It  was  said: 
"The  second  point  is  whether  a  factor,  who 
retains  the  money  of  his  principal,  is  a  fi- 
duciary debtor  within  the  act.  If  the  act 
embrace  such  a  debt,  it  will  be  difiicult  to 
limit  its  application.  It  must  include  all 
debts  arising  from  agencies,  and,  indewl,  all 
cases  where  the  law  implies  an  obligiition 
from  the  trust  reposed  in  the  debtor.  Such 
a  construction  would  have  left  but  few 
debts  on  which  the  law  could  operate.  In 
almost  all  the  commercial  transactions  of 
the  country,  confidence  is  reposed  in  the 
punctuality  and  integrity  of  the  debtor,  and 
a  violation  of  thei^e  is,  in  a  commercial 
sense,  a  disregard  of  a  trust.  But  this  is 
not  tlie  relation  spoken  of  in  the  1st  section 
of  the  act.  The  cases  enumerated,  *the 
defalcation  of  a  public  officer,'  'executor,* 
'administrator,'  'guardian,*  or  'trustee*  are 
not  cases  of  implied,  but  special,  trusts,  and 
the  'other  fiduciary  capacity'  mentioned 
must  mean  the  same  class  of  trusts.  The 
act  speaks  of  technical  trusts,  and  not  those 
which  the  law  implies  from  the  contract. 
A  factory  is  not,  therefore,  within  the  act." 
In  Campbell  v.  Perkins  (1853)  8  N.  Y.  439, 
it  was  held  that  a  claim  for  unliquidated 
damages  founded  on  a  contract  of  storage 
was  a  debt,  subject  to  the  bankruptcy  act. 
though  recovery  was  sought  in  an  action  of 
tort;  and  the  bankrupt  was  released  by  the 
discharge.  In  Cronan  v.  Cot  ting  (1870) 
104  Mass.  245,  it  was  held  that  the  delivery 
of  bills  of  exchange  to  defendant  for  collec- 
tion, for  application  upon  defendant's  claim 
against  the  plaintiff,  and  payment  of  the 
balance  of  the  proceeds  to  plaintiff,  did  not 
constitute  a  fiduciary  relation,  and  it  was 
said  that  to  so  hold  "would  require  an  in- 
terpretation so  broad  that  almost  all  pecu- 
niary obligations,  especially  those  implied 
by  law,  would  be  included,"  and  the  court 
added:  ''We  are  inclined  to  the  opinion 
that  the  phrase  implies  a  fiduciary  relation 
existing  previously  to,  or  independently  of. 
the  particular  transaction  from  which  the 
debt  arises."  In  Heal  v.  Clark  (1877)  95 
U.  S.  704,  sub  nom.  Neat  v.  Scruggs,  24  L. 
ed.  586,  it  was  held  that  the  word  "fraud," 
as  used  in  the  bankruptcy  law  of  1867, 
means  positive  fraud,  or  fraud  in  fact,  in- 
volving moral  turpitude  or  intentional 
wrong,  and  not  implied  fraud,  or  fraud  in 
law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  immorality.  In  Ame9 
V.  Moir,  138  U.  S.  306,  34  L.  ed.  951,  11  Sup. 
Ct.  Rep.  311,  the  defendant  availed  himself 
of  a  right  under  an  executory  contract  to 
call  for  wines,  when  he  knew  he  was  ini«ol- 
vent,  with  intent  to  get  possession  of  them. 
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and  convert  them  to  his  own  use,  without 
paying  for  them.  The  jury  was  allowed  to 
find  that  he  was  guilty  of  fraud  in  fact  in- 
volving moral  turpitude  or  intentional 
wrong  in  the  cieation  of  the  debt.  In  Up- 
shur V.  Briscoe,  138  U.  S.  365,  34  L.  ed.  931, 
11  Sup.  Ct.  Rep.  313,  this  question  is  dis- 
cussed, and  the  doctrine  of  Cronan  v.  Cot- 
ting  approved;  i.  e.  that  the  phrase  implies 
a  fiduciary  relation  existing  previously  to 
or  independently  of  the  particular  transac- 
tion out  of  which  the  debt  arises.  See  also 
Hennequin  v.  Clews,  111  U.  S.  676,  28  L. 
ed.  565,  4  Sup.  Ct.  Rep.  576;  Collier,  Bank- 
ruptcy, p.  203. 

It  is  contended,  however,  that,  as  the  de- 
fendant was  arrested  upon  a  capias,  and 
gave  bail,  the  surety  is  not  discharged,  and 
that  a  judgment  is  necessary,  and  should  be 
permitted  to  fix  his  liability.  We  think 
this  position  is  not  tenable.  The  responsi- 
bility of  the  surety  is  limited  by  a  strict 
construction  of  his  bond.  There  can  be  no 
liability  unless  a  judgment  is  procured  in 
the  action  against  the  principal,  and  that 
can  never  be,  for  the  reason  that  he  is  re- 
leased bv  his  discharge.  Com.  v.  Ruber ,  3 
Clark  (Pa.)  334;  Kirhy  v.  Garrison,  21  N. 
J.  L.  179;  Barber  v.  Rodgers,  71  Pa.  362; 
Collier,  Bankruptcy,  p.   185.       Counsel  for 


the  plaintiff  assert  that  the  "discharge  was 
not  sufliciently  pleaded  to  permit  defendant 
to  go  to  the  jury  on  that  question,  or  to  call 
for  an  insti-uction  by  the  court,  in  that  the 
notice  of  the  discharge  did  not  set  up  facts 
necessary  to  give  the  bankruptcy  court  ju- 
risdiction, including  "an  allegation  of  resi- 
dence of  the  bankrupt  in  the  district  where 
said  court  was  situate.  The  jurisdiction  of 
courts  of  bankruptcy  need  not  necessarily 
appear  upon  the  face  of  the  proceedings. 
See  Collier,  Bankruptcy,  p.  8,  and  cases 
there  cited.  In  pleading  judgments  of  do- 
mestic courts  of  record,  the  jurisdiction  of 
the  court  need  not  be  affirmatively  shown 
by  stating  the  facts  upon  which  it  attached. 
12  Am.  it  Eng.  Enc.  Law,  p.  149f,  and  note. 
Under  the  proofs  the  court  should  have  di- 
rected a  verdict  for  the  defendant. 

We  think  it  unnecessary  to  discuss  the 
other  questions  raised,  most,  if  not  all.  of 
which  are  covered  by  our  former  opinion  in 
this  case,  reported  in  123  Mich.  151,  81  N. 
W.  1093. 

The  judgment  is  rerersedj  and  a  new  trial 
ordered. 

Ifong,  J.,  did  not  sit.  The  other  JustieeB 
concur. 
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*A  person  manasrlnflr  and  eon'trolllnar  a 
l»ul*lle  place  of  amnnement  which  he  In- 
vites the  public,  on  payment  of  an  admission 
fee,  to  attend,  and  at  which  place  he  sells  to 
his  customers  and  patrons  intoxicating  liq- 
uors, who  sells  such  liquors  to  one  in  attend- 
ance at  such  place,  and  thereby  renders  him 
drunk  and  disorderly,  well  knowing  that  when 
in  that  condition  he  is  likely  to  commit  as- 
saults upon  others  without  cause  or  provoca- 
tion, is  bound  to  exercise  reasonable  care  to 
protect  his  other  customers  and  patrons  from 
such  assaults  and  insults,  and  for  a  fail- 
ure to  do  so  is  liable  for  dnraages  at  the  suit 
of  one  assaulted  and  injured. 

(April  26,  1901.) 

APPEAL  by  complainant  from  an  order 
of  the  District  Court  for  Hennepin 
County  sustaining  a  demurrer  to  the*  com- 
plaint in  an  action  brought  to  hold  defend- 
ant liable  for  an  assault  committed  upon 

•Headnote  by  Ubown,  J. 


complainant  while  he  was  attending  a  pic- 
nic held  by  defendant  upon  grounds  for  ad- 
mission to  which  payment  was  required. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolm  W.  Arotander,  for  appellant: 

Ordinary  care  in  and  about  protecting  de- 
fendant's guests  invited  to  come  to  its 
grounds  for  its  benefit  certainly  required 
either  police,  or  other  protection  to  the 
peaceable  element. 

There  can  he  no  reason  why  the  same  rule 
should  not  be  applied  to  defendant  in  this 
case  that  applies  generally  to  a  trader  who 
invites  the  general  public  to  his  premises 
for  his  own  benefit,  viz.,  to  use  ordinary 
care  to  see  that  they  sustain  no  injuries, 
either  from  pitfalls  or  other  exposures, 
which  ordinary  care  can  guard  against. 

Rommel  v.  Sohambacher,  120  Pa.  579,  11 
Atl.  779. 

A  different  rule  obtains  in  cases  of  crim- 
inal acts,  and  in  cases  of  public  nuisance, 
than  obtains  in  cases  of  negligence. 

If  a  man  does  an  unlawful  act,  he  shall 
be  an.swerable  for  the  consequences  of  it. 

Scott  V.  Shepherd,  3  Wils.  403. 

One  who  does  an  illegal  or  mischievous 


Note. — For  a  case  in  this  series  as  to  liabil- 
ity of  saloon  keeper  furnishing  liquor  to  intox- 
icated person  for  injury  done  by  him  to  other 
guest,  see  Belding  v.  Johnson  (Ga.)  11  L.  K.  A. 
58. 

As  to  liability  for  negligence  causing  injury 
to  spectators  at  public  exhibition  or  entertain- 
ment, see  Hart  v.  Washington  Park  Club  (111.) 
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29  L.  Ic.  A.  492 :  Lane  v.  Minnesota  State  Agrl. 
Soc.  (Minn.)  29  L.  R.  A.  T08 ;  Richmond  &  M. 
R.  Co.  V.  Moore  (Va.)  37  L.  R.  A.  258  ;  Hally- 
burton  v.  Burke  County  Fair  Asso.  (N.  C.)  38 
L.  R.  A.  156 :  Thompson  v.  Lowoll,  L.  &  II. 
Street  R.  Co.  (Mass.)  40  L.  R.  A.  345;  and  Se- 
bcck  V.  Plttttdeulsche  Volksfest  Verein  (N.  J. 
L.)  50  L.  R.  A.  199. 
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act  which  is  likely  to  prove  injurious  to 
others  is  answerable  for  the  consequences 
which  may  directly  and  naturally  result 
from  his  conduct,  though  he  does  not  intend 
to  do  the  particular  injury  which  follows. 

Vandenburgh  v.  TrwuB,  4  Denio,  464,  47 
Am.  Dec.  268;  Billman  v.  Indianapolis,  C. 
d  L.  R.  Co.  76  Ind.  166,  40  Am.  Rep.  230; 
Dygert  v.  Sckenck,  23  Wend.  446,  35  Am. 
Dec.  576;  Weujk  v.  Lander,  76  111.  03. 

Selling  liquor  without  a  license  is  not 
only  a  criminal  act,  but  was  considered  a 
public  nuisance  at  common  law. 

Wood,  Nuisances,  §  25;  State  ex  rel.  Cir- 
cuit Attorney  v.  XJhrig,  14  Mo.  App.  413; 
State  em  rel,  Vance  v.  Crawford,  28  Kan. 
720.  42  Am.  Rep.  182. 

The  primary  and  substantial  cause  of  the 
injury  was  the  negligence  of  the  defendant, 
and  it  is  not  competent  for  it  to  say  that 
it  is  absolved  from  the  consequences  of  its 
wrongful  act  by  what  someone  else  did. 

Collins  V.  Middle  Level  Comrs,  L.  R.  4  C. 
P.  279;  Clark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  327;  Scott  v.  Shepherd,  3  Wils.  403; 
Illidge  v.  Ooodioin,  5  Car.  &  P.  192;  Lynch 
V.  Nurdin,  1  Q.  B.  29;  Dygert  v.  Schenck, 
23  Wend.  446,  36  Am.  Dec.  675;  Vanden- 
burgh V.  Tniax,  4  Denio,  464.  47  Am.  Dec. 
268;  Powell  v.  Deveney,  3  Cush.  300,  60 
Am.  Dec.  738;  Salisbury  v.  Herchenroder, 
106  Mass.  468,  8  Am.  Rep.  364;  Lqjic  v.  At- 
lantic Works,  107  Mass.  104;  Wcick  v.  Lan- 
der, 76  111.  93;  Binford  v.  Johnston,  82  Ind. 
426,  42  Am.  Rep.  508;  Henry  v.  Southern 
P.  R.  Co,  50  Cal.  176. 

Messrs.  A.  B.  Darelius  and  F.  N.  Hen- 
driz,  for  respondent: 

This  action  is  not  distinguishable  from 
Swinfin  v.  Lowry,  37  Minn.  346,  34  N.  W. 
22. 

It  does  not  appear  from  the  complaint  in 
this  action  that  the  defendant  knew,  or 
ought  to  have  known,  that  Olson  assaulted 
plaintiff,  or  that  it  could  have  prevented 
an3'  of  the  injuries  so  received  by  him  after 
it  knew  of  the  assault. 

Lucy  V.  Chicago  O.  W.  R.  Co.  64  Minn.  7, 
31  L.  R.  A.  651,  66  N.  W.  944. 

The  mere  fact  that  a  man  is  a  wrongdoer 
does  not  make  him  liable  for  all  the  conse- 
quences of  his  wrongful  act,  no  matter  how 
remote. 

Beach  v.  Ranney,  2  Hill,  309. 


J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  an  order  sustainii^  a  gen- 
eral demurrer  to  the  complaint.  The  com- 
plaint alleges,  substantially:  That  defend- 
ant is  a  corporation.  The  character  and  na- 
ture of  its  business  is  not  stated.  That  on 
the  11th  of  June,  1899,  defendant  held  or 
gave  a  picnic  on  certain  grounds  at  Lake 
Minnetonka.  invited  the  general  public  to  at- 
tend the  same,  sold  tickets  of  admission 
thereto,  and  undertook  to  protect  persons  so 
invited,  and  who  bought  tickets  and  attend- 
ed the  picnic,  from  assaults  by  ruffians  and 
drunken  people.  That  plaintiff  bought  a 
ticket,  and  spent  the  day  on  the  grounds. 
That  during  the  whole  of  the  day,  and 
63  L.  R.  A. 


through  a  c(»nmittee  appointed  for  sueh 
purpose,  defendant  unlawfully,  and  without 
license,  sold  intoxicating  liquors  on  such 
picnic  grounds  to  all  who  desired  to  pur- 
chase the  same,  although  it  was  well  aware 
that  the  sale  of  such  liquors  would  be  likely 
to  cause  persons  to  become  drunk,  violent, 
and  dangerous,  and  likely  to  commit  as- 
saults and  other  breaches  of  the  peace. 
That  defendant  knew  that  one  Charles  Ol- 
son, who  was  an  attendant  at  the  picnic, 
was  liable  to  drink  to  6xcess«  and  when  un- 
der the  influence  of  intoxicants  was  an  ugly 
and  dangerous  person,  and  likely  to  c<Mnmit 
assaults  on  peaceable  persons.  That,  never- 
theless, defendant  wron^uUy  and  unlawful- 
ly sold  him  large  quantities  of  such  liquors, 
and  to  such  an  extent  as  to  render  him 
drunk  and  disorderly;  and,  although  defend- 
ant had  undertaken  to  protect  plaintiff 
while  on  the  grounds  from  assaults  at  the 
hands  of  such  persons,  it  carelessly  and  neg- 
ligently failed  to  procure  police  protection, 
or  to  provide  or  appoint  persons  who 
could  maintain  peace  and  order.  That  the 
said  Olson,  after  being  so  made  intoxicated, 
and  by  reason  thereof,  without  cause  or 
provocation  assaulted,  beat,  and  bruised 
plaintiff.  The  plaintiff  asked  to  recover 
against  the  defendant  damages  for  such  as- 
sault. Defendant  demurred  to  the  com- 
plaint, which  was  sustained  by  the  court  be- 
low.   Plaintiff  appeals. 

It  is  not  only  alleged  in  the  complaint 
that  defendant  made  Olson  drunk,  knowing 
him  to  be  a  dangerous  and  quarrelsome  per- 
son when  in  that  condition,  and  negligently 
failed  and  neglected  to  provide  pro&tion 
from  his  assaults  and  insults,  but  that  de- 
fendant made  the  sale  of  liquor  to  him  un- 
lawfully, and  without  license.  Whether  de- 
fendant would  be  liable  for  the  conduct  d 
Olson,  and  for  assaults  committed  by  him 
while  intoxicated,  because  of  the  fact  that 
the  sale  of  the  liquor  to  him  was  unlawful, 
and  without  license,  we  need  not  determine. 
The  cases  cited  by  counsel  for  appellant  sus- 
tain the  affirmative  of  the  proposition  <m 
principle,  but,  as  it  is  not  necessary  to  a 
decision  of  this  case,  we  pass  the  question 
for  future  consideration.  The  case  made  by 
the  complaint  is  similar  to  those  holding  a 
railroad  company  liable  for  assaults  com- 
mitted upon  passengers  by  fellow  passen- 
gers, and  similar  to  the  rule  of  law  applica- 
ble to  hotel  keepers  with  respect  to  the  re- 
sponsibility of  the  keeper  for  the  property 
and  effects  of  his  guests,  and  the  proprietors 
of  other  public  places.  The  rule  with  re- 
spect to  railroad  companies  as  carriers  of 
passengers  is  stated  in  clear  language  in 
MuUan  v.  Wisconsin  C.  R.  Co.  46  Minn.  475, 
49  N.  W.  249,  to  the  effect  that  a  railroad 
company  as  a  carrier  of  passengers  is  bound 
to  exercise  the  utmost  diligence  in  main- 
taining order,  and  guarding  the  passengers 
against  violence  from  whatever  source  aris- 
ing, which  might  reasonably  be  anticipated, 
or  naturally  expected  to  occur,  in  view  of 
all  the  circumstances,  and  the  number  and 
character  of  persons  on  board.  This  rule, 
of  course,  applies  to  drunken  persons  per- 


1901. 


Mastad  v.  bJwuDiBH  Brbthkbn. 


805 


mitted  by  the  railroad  company  to  remain 
upon  their  train;  is  not  limited  to  persons 
the  company  may  have  made  intoxicated  by 
the  unlawful  or  other  sale  of  intoxicants  to 
them;  but  extends  as  well  to  those  who  be- 
came intoxicated  elsewhere,  and  go  aboard 
the  train  in  that  condition.  If  they  be  per- 
mitted to  remain  passengers,  and  commit 
assaults  upon  other  unoffending  passengers, 
and  such  assaults  are  such  as  might  rea- 
sonably be  anticipated  from  the  condition 
of  the  drunken  passenger,  the  company  is 
liable.  The  same  principle  is  applied  to  ho- 
tel or  inn  keepers.  All  who  engage  in  a 
public  business  of  that  nature  are  bound  to 
protect  their  guests,  both  in  person  and 
property,  from  acts  and  misconduct  of 
wrong-doers  permitted  to  remain  upon  the 
premises;  and  the  rules  of  law  applicable 
to  the  common  carrier  are  applicable  alike 
to  them.  Bishop,  Non-Contract  Law,  1173. 
If  such  is  good  law  as  to  the  railroad  com- 
pany and  as  to  the  innkeeper, — and  there 
18  no  doubt  but  that  it  is, — the  same  rule 
should  apply,  though,  perhaps,  with  a  less- 
er degree  of  care,  to  a  person  engaged  in 
the  sale  of  intoxicating  liquors  at  a  public 
entertainment,  given  and  controlled  by  him, 
which  the  public  are  invited  to  attend  upon 
payment  of  an  admission  fee,  and  who  sells 
such  liquors  to  a  person  in  attendance  at 
the  entertainment  he  well  knows  to  be  vio- 
lent and  disorderly  when  intoxicated. 
There  is  no  reason  on  principle  why  a  per- 
son owning  and  controlling  such  a  place, 
who  sells  his  wares  to  such  a  person,  know- 
ing his  ugly  and  quarrelsome  disposition 
when  intoxicated,  should  not  be  bound  to 
exercise  at  least  reasonable  care  to  protect 
his  other  guests  from  his  assaults  and  in- 
sults. The  proprietor  of  such  a  place  has 
the  undoubted  right  to  exclude  therefrom 
drunken  and  disorderly  persons,  and  the 
right  to  remove  and  expel  them  when  they 
become  in  that  condition  and  disorderly, 
and  likely  to  produce  discord  and  brawls. 
Being  clothed  with  such  power  and  author- 
ity, a  corresponding  duty  to  do  so  in  the 
interests  of  law  and  order,  and  for  the  pro- 
tection of  his  other  guests,  should  be  im- 
posed as  a  matter  of  law.  We  are  now 
speaking  of  a  person  lawfully  eng^aged  in 
tne  business  stated  in  the  complaint,  and 
not  of  one  who  violates  the  law  by  sale  of 
intoxicating   liquors   without   license.    The 


case  of  Rommel  v.  Schamhacher,  120  Pa. 
579,  11  Atl.  779,  is  squarely  in  point.  It 
is  there  said:  *'If,  on  the  other  hand,  he 
was  guilty  of  making  Flanagan  drunk,  or 
if  he  came  there  drunk,  and  Schambacher 
knew  that  fact,  he  was  bound  to  see  that  he 
did  no  injury  to  his  customers.  All  this  is 
a  plain  matter  of  common  law  and  good 
sense,  and  does  not  depend  on  the  act  of 
1864,  or  any  other  statute.  Where  one  en- 
ters a  saloon  or  tavern  opened  for  the  en- 
tertainment of  the  public,  the  proprietor  is 
bound  to  see  that  he  is  properly  protected 
from  the  assaults  or  insults  as  well  of  those 
who  are  in  his  employ  as  of  the  drunken 
and  vicious  men  whom  he  may  choose  to 
harbor."  In  line  with  these  principles  we 
therefore  hold  that  a  person  having  the  man- 
agement and  control  of  a  public  place  of 
amusement,  which  he  invites  the  public,  on 
payment  of  an  admission  fee,  to  attend,  and 
at  which  he  sells  to  his  customers  intoxicat- 
ing liquors,  who  sells  to  one  in  aten< lance 
at  such  place  intoxicating  liquor  to  sucli  an 
extent  as  to  render  him  drunk  and  disorder- 
ly, well  knowing  that  when  in  that  condi- 
tion he  is  likely  to  commit  assaults  upon 
others  without  provocation  or  cause,  is 
bound  to  exercise  reasonable  care  to  protect 
his  other  patrons  from  his  assaults  and  in- 
sults, and  for  a  failure  to  do  so  is  liable  in 
an  action  for  damages  to  one  assaulted  and 
injured  by  such  person. 

The  point  is  made  by  respondent  that  the 
complaint  does  not  allege  that  defendant 
owned  and  controlled  the  picnic  grounds. 
There  is  no  direct  all^ation  of  either  fact, 
but  the  complaint  does  allege  affirma- 
tively the  facts  from  which  its  control  of 
the  picnic  grounds  may  be  fairly  and  reu^^on- 
ably  inferred.  The  complaint  is  suflicient 
in  this  respect.  Brunsunck-Balke-Collcnder 
Co,  y.  Brackett,  37  Minn.  58,  33  N.  W.  214. 
The  case  of  Sicinfin  v.  Lotcry,  37  Minn.  345, 
34  N.  W.  22,  is  not  in  point.  Defendant  in 
that  case  was  not  the  proprietor  of  a  public 
place  where  intoxicating  liquors  were  sold, 
and  the  trial  disclosed  no  duty  on  his  part 
to  protect  persons  from  the  assault  of  the 
intoxicated  person.  Such  duty  clearly  fol- 
lows from  the  relation  of  the  parties  in  the 
case  at  bar,  and  on  this  ground  is  distin- 
guishable from  the  Sicinfin  Case, 

Order  reversed. 


MISSOUBI    SUPREME   COURT. 


John  REEDY,  Respt.y 

V, 

ST.     LOUIS      BREWING     ASSOCIATION 

et  al.,  Appta. 

( :Mo ) 

1.     A  Joint  llabilfltT  aaralnst  tlie  o-w-ner 


of  property  ahnttlnRr  on  a  street,  and 
tlie  municipality,  exists  where  he  negli- 
gently sulTers  rainwater  to  be  discharged 
from  defective  pipes  on  his  roof,  so  that  it 
freezes  and  forms  a  dangerous  condition  of 
the  sidewalk,  which  is  permitted  to  remain 
for  an  unnecessary  period,  until  a  passer-by 
falls  and  is  injured. 
SB.     An   O'vrner  of  property  abnttlngr  on 


NoTB. — ^As  to  liability  of  municipal  corpora- 
tion for  injuries  caused  by  ice  and  snow  on 
streets  or  sidewalks,  see,  in  this  series,  Haas- 
mann  y.  Madison  (Wis.)  21  L.  R.  A.  263,  and 
note;  Huston  t.  Council  BluflTs    (Iowa)    36  L. 

53  L.  R.  A. 


U.  A.  211:  and  Gavett  y.  Jackson  (Mich.)   32 
1j.  R.  a.  S61. 

As  to  right  to  Join  municipal  corporatiou  and 
priyate  person  in  action  for  injuries,  see  Dnt- 
ton  y.  Lansdowne  (Pa.)  ante,  469. 
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a  street  Is  not  liable  to  a  pa»»er-by- 
injnred  by  falling  upon  ice  on  the  sidewalk, 
formed  by  water  from  a  burst  pipe  leading  to 
a  storage  tank,  when  the  break  is  not  caused 
by  any  defect  in  the  pipe,  or  by  his  negligence, 
although  the  water  may  have  reached  the 
sidewalk  because  pipes  designed  to  carry  rain- 
water were  Insufliclent  to  carry  it. 
8.  M  Ikere  a  Mlde^valk  is  In  fact  ren- 
dered dansrerons  by  slippery-  Ice 
formed  from  accidental  or  incidental  dis- 
charge of  water  thereon,  sunh  not  being  the 
prevalent  condition  of  sidewalks  at  the  time, 
it  is  the  duty  of  the  city  to  cause  the  danger 
to  be  removed  within  a  reasonable  time  after 
it  has  notice,  or  by  the  exercise  of  reasonable 
care  can  discover  the  condition. 

4.  Altlkoas'b  the  ciuestlon  of  notice  to 
tbc^  city  of  daugrcrous  Ice  on  tbe  slde- 
'vvHlk:  is  for  tUe  Jnry,  where  it  froze  dur- 
ing the  night  and  in  the  morning  was  cov- 
ered by  the  abutting  owner  with  malt  sprouts, 
which  were  swept  off  by  boys  about  dark  on 
the  evening  of  the  accident,  yet  if  the  Jury 
is  not  from  the  vicinage  it  should  not  be  per- 
mitted to  draw  the  inference  of  notice  from 
consideration  of  the  care  that  would  be  exer- 
cised by  the  city's  "proper  officers  having 
charge  of  keeping  Its  streets  In  repair." 

5.  It  cannot  be  assumed  conclusively, 
as  matter  of  la^«',  that  a  sidewalk  covered 
with  slippery  Ice  over  which  malt  sprouts 
have  been  spread  is  safe  until  they  are  swept 
oflf. 

<{.  AVbetber  or  not  a  city  perforins  its 
duty  by  seeing  that  slippery  ice  on  the  side- 
walk Is  covered  with  malt  sprouts  is  a  ques- 
tion of  fact  for  the  Jury. 

(March  29,  1001.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Gasconade 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries caused  by  a  fall  on  a  sidewalk  which 
wa«  alleged  to  be  unsafe  because  of  defend- 
ants' negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  Soliniinnaclier,  Carl  Un- 
gar,  and  A.  Nicholson,  for  appellant  city: 

It  is  not  every  accumulation  of  snow  or 
ice  upon  the  highw^ay  which  makes  it  defect- 
ive, nor  will  mere  slipperiness  from  ice  dur- 
insT  inclement  weather,  and  an  accident  re- 
sulting therefrom,  create  liability  upon  the 
part  oif  a  municipal  corporation. 

Sianton  v.  Springfield,  12  Allen,  566; 
Naso7i  V.  Boston,  14  Allen,  508;  ^tonc  v. 
jfnhhardston,  100  Mass.  49;  Grossehbach  v, 
Milwaukee,  65  Wis.  31,  56  Am.  Rep.  614,  26 
y.  W.  182;  Broburg  v.  Des  Moines,  63  Iowa, 
523.  14  Am.  Rep.  356,  19  N.  W.  340;  Tay- 
lor V.  YorikerSj  105  N.  Y.  202,  59  Am.  Rep. 
402.  11  N.  K.  642;  Kinney  v.  Troy,  108  N. 
Y.  507.  15  N.  E.  728:  Kaveny  v.  Troy,  lOS 
N.  Y.  571.  15  N.  E.  726;  Harrington  v.  Buf- 
falo, 121  N.  Y.  147.  24  N.  E.  186;  Chase  v. 
Cleveland,  44  Ohio  St.  5a5,  58  Am.  Rep.  543, 
9  N.  E.  225;  Henkes  v.  Minneapolis,  42 
Minn.  oSO,  44  N.  W.  1026. 

The  ice  in  question  resulted  in  consequence 
of  the  sudden  bursting  of  a  water  pipe  on 
private  premises  adjoining  the  highway,  and 
a  sud/lon  fall  of  temperature.  These  cir- 
rnmstnuces  were  casual  and  could  not  be 
foreseen,  and  therefore  the  city  ought  not 
53  L.  R.  A. 


to  be  held  liable,  even  though  the  formation 
of  ice  was  of  such  a  character  as  to  make  the 
sidewalk  temporarily  defective. 

Market  v.  tit.  Louis,  56  Mo.  189. 

Immediately  after  the  bursting  of  the  pipe 
and  the  wetting  of  the  sidewalk  all  possible 
precautions  were  taken  to  prevent  accident. 
The  water  was  swept  off  the  sidewalk  with 
brooms,  and  malt  sprouts  were  strewn  there- 
on, which  remained  until  within  two  hours 
of  the  time  when  plaintiff  slipped.  They 
were  removed  by  small  boys  who  made  a 
slide  of  the  ice,  rendering  it  slippery.  Un- 
der these  circumstances  the  city  will  not  be 
held  liable  for  the  accident  to  plaintiff. 

Myers  y.  Kansas,  108  Mo.  480,  18  S.  W. 
914. 

Messrs.  Kehr  Sc  Tittmann,  for  appel- 
lant association: 

There  is  in  this  case  no  joint  liability  be- 
tween the  city  and  the  brewing  association. 
Each  is  sought  to  be  charged  upon  a  separ- 
ate and  distinct  ground  of  liability, — the 
city  because  it  failSl  to  keep  the  sidewalk  in 
a  reasonably  safe  condition  for  public  trav- 
el, the  brewing  association  because  the  gut- 
ter and  down-spout  on  its  building  adjoin- 
ing the  sidewalk  are  charged  to  have  been 
defective  and  insufficient.  The  case  there- 
fore does  not  come  within  §  9  of  art.  16  of 
the  charter  of  St.  Louis* 

Donoho  V.  Vulcan  Iron  Works,  75  Mo. 
401 ;  Wiggin  v.  St.  Louis,  135  Mo.  558.  37 
S.  W.  528 ;  Norton  v.  8t.  Louis,  97  Mo.  537, 
11  S.  W.  242;  St.  Louis  v.  Connecticut  Mut. 
L.  Ins.  Co.  107  Mo.  92,  17  S.  W.  637. 

The  city  has  sole  control  of  the  streets 
and  sidewalks,  and  is  alone  liable  for  their 
condition.  The  abutting  owner  has  no  such 
liability. 

Norton  y.  St.  Louis,  97  Mo.  537,  11  S.  W. 
242;  St.  Louis  v.  Connectieut  Mut.  L.  Ins. 
Co.  107  Mo.  92,  17  S.  W.  637:  Baustian  v. 
Young,  152  Mo.  317,  53  S.  W.  921;  Blake  v. 
St.  Louis,  40  Mo.  669:  Basseit  y.  St.  Jo- 
seph, 53  Mo.  290,  14  Am.  Rep.  446;  Carring- 
ton  y.  St.  Louis,  89  Mo.  208,  58  Am.  Rep. 
108,  1  S.  W.  240;  1  Shearm.  &  Redf.  Xeg. 
5th  ed.  §  343. 

The  defendant  brewing  association  owed 
the  plaintiff  no  duty  which  it  has  violated. 
The  petition  alleges  none.  Hence  there  is 
no  negligence. 

Fuchs  v.  St.  Louis,  133  Mo.  194,  34  L.  R. 
A.  118,  31  S.  W.  115,  34  S.  W.  508;  Bameu 
V.  Hannibal  d  St.  J.  R.  Co.  126  Mo.  372.  28 
L.  R.  A.  847,  28  S.  W.  1069 ;  Gurley  y.  Mis- 
souri P.  R.  Co.  104  Mo.  211,  16  S.  W.  11: 
Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  234,  12 
L.  R.  A.  740,  15  S.  W.  1112;  Cooley.  Tort«, 
2d  ed.  791-794. 

The  condition  of  the  sidewalk  on  the  even- 
ing of  December  1,  1896,  was  certainly  the 
proximate  cause  of  the  plaintiff's  injury,  the 
condition  of  the  gutter«ahd  down-spout  on 
defendant's  building  on  the  evening  of  No- 
vember 30.  1896,  at  best,  only  the  remote 
cause.  The  law  always  refers  the  injury  to 
the  proximate,  not  to  the  remote,  cause. 
Xogligence  is  not  actionable  unless  it  is  the 
proximate  cause  of  the  injury  complained 
of. 
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Sheann.  &  Redf.  Neg.  5th  ed.  §§  5,  8,  9, 
25,  2() ;  Webb's  Pollock,  Torts,  pp.  26,  29,  64 ; 
Addison,  Torts,  6th  ed.  1887,  with  Wood's 
note^,  pp.  40*  42;  Cooley,  Torts,  73  j  Stepp 
V.  Chicago,  R.  L  d  F.  R.  Co.  85  Mo.  229; 
Stanleij  v.  Utiion  Depot  R.  Co,  114  Mo.  606, 
21  8.  W.  832;  Henry  v.  8t.  Louis,  K.  C.  d  N, 
R.  Co.  76  Mo.  288,  43  Am.  Rep.  762;  Hoag  v. 
Lake  Shore  d  M.  8.  R.  Co.  85  Pa.  293,  27 
Am.  Rep.  653;  Sharp  v.  Potccll,  L.  R.  7  C, 
P.  2.-)^,  41  L.  J.  C.  P.  N.  S.  95;  Blyth  v.  Pro- 
pri^'tors  of  Binninghaan  Waterworks  Co.  11 
Exih.  781,  25  L.  J.  Exch.  N.  S.  212;  West 
Mahanoy  Tiop.  v.  Watson,  116  Pa.  344,  9 
Atl.  430:  Fawcett  v.  Pittsburg,  0.  d  8t.  L. 
R.  Co.  24  \N.  Va.  755;  Schcffer  v.  Washing- 
ton City,  V.  M.  d  G.  8.  R.  Co.  105  U.  S.  249, 
26  L.  ed.  1070;  Chamberlain  v.  Oshkosh,  84 
Wis.  289,  19  L.  R.  A.  513,  54  N.  W.  618; 
Letcis  V.  Flint  d  P.  M.  R.  Co.  54  Mich.  55, 
62  Am.  Rep.  790,  19  N.  W.  744;  Rookford  v. 
Tripp,  83  111.  247,  26  Am.  Rep.  381 ;  PhiUips 
V.  Dickerson,  85  III.  11,  28  Am.  Rep.  607; 
Brandon  v.  Gulf  City  Cotton  Press  d  Mfg. 
Co.  51  Tex.  121;  Allegheny  v.  Zimfnemum, 
95  Pa.  287,  40  Am.  Rep.  649;  Deisenrieter 
V.  KrauS'Merkel  Malting  Co.  97  Wis.  279, 
72  N.  W.  735 :  Schwa/rtz  v.  8hall,  45  W.  Va. 
405,  31  S.  E.  914. 

The  ice  oh  the  sidewalk  did  not  constitute 
an  obstruction  in  the  sense  of  the  law. 

Broburg  v.  Des  Moines,  63  Iowa,  623,  60 
Am.  Rep.  756,  19  N.  W.  340;  Chicago  v. 
McGiven,  78  111.  347;  Mauch  Chunk  v. 
Kline,  100  Pa.  119,  45  Am.  Rep.  364;  Gilbert 
y.  Roxbury,  100  Mass.  186;  Smyth  v.  Ba/n- 
goi\  72  Me.  249;  Pinkham  v.  Topsfield,  104 
Mass.  78;  Taylor  v.  Yonkers,  105  N.  Y.  202, 
59  Am.  Rep.  492,  11  N.  E.  642. 

By  stepping  into  the  street,  plaintiff 
would  have  avoided  the  ice  on  the  sidewalk, 
and  would  thus  have  escaped  the  risk  of  in- 
jury. His  failure  to  do  so  is  contributory 
neglij^ence. 

Cohn  V.  Kwnsas,  108  Mo.  387,  18  S.  W. 
973:  Indianapolis  v.  Cook,  99  Ind.  10;  Boyle 
V.  Mahanoy  City,.\S7  Pa.  1,  40  Atl.  1093. 

Messrs.  A.  R.  Taylor  and  B.  I<.  Math- 
ews for  respondent. 

Valliant,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  slipped  and  fell  on  ice  on  a  side- 
walk in  one  of  the  public  streets  of  the  de- 
fendant city,  and  suffered  serious  injuries. 
Tlii»  suit  is  to  recover  damages  for  those  in- 
juries. The  defendants  were  sued  as  joint 
tortfeasors.  The  joint  injury  is  alleged  to 
consist  in  neglecting  to  remove  the  ice  from 
the  sidewalk  within  a  reasonable  time  after 
its  existence  was  known,  or  would  have  been 
known,  if  reasonable  care  had  been  observed. 
The  defendant  the  St.  Louis  Brewing  Asso- 
ciation is  charged  in  the  petition  to  have 
caused  the  ice  to  form  by  suffering  water 
from  its  abutting  premises  to  flow  upon  the 
sidewalk  in  freezing  weather.  The  particu- 
lar fact  of  negligence  alleged  against  the 
brewing  association,  is  that  tne  gutter  on 
that  defendants*  building  was  in  "defective 
condition;"  "that,  owing  to  the  insufficiency 
of  the  spouts  and  gutters  on  said  buildings 
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the  water  from  the  roof  of  said  building 
overflowed  upon  the  sidewalk  of  said  street, 
where  it  was  frozen,  and  became  a  dangerous 
obstruction  to  passage  over  said  sidewalk. 
The  defendants  answered  severally,  denying 
the  allegations  of  negligence,  and  pleaded 
that  plaintiff  was  himself  guilty  of  negli- 
gence that  contributed  to  his  injuries.  It 
appeared  from  the  evidence  that  the  brewing 
association  owned  buildings  at  the  south- 
east comer  of  Eighteenth  street  and  Cass 
avenue,  running  south  to  a  paved  alley  20 
feet  wide.  Next  south  of  the  alley  is  its 
storage  house,  which  is  about  40  feet  high. 
The  buildings  north  and  south  of  the  alley 
are  connected  by  a  bridge.  On  the  building 
east  of  the  storage  house  there  was  a  watfflr 
tank  supplied  by  a  pipe  running  across  the 
bridge  from  north  to  south.  It  was  a  2  or 
2i  inch  pipe,  packed  in  a  wooden  box,  ex- 
tending over  the  roof  of  the  storage  house  to 
the  tank.  This  was  a  flat  gravel  roof  40  by 
42  feet,  with  a  copper  gutter  around  it  4 
inches  wide  at  the  bottom  and  8  at  the  top, 
with  a  4^  inch  down-spout  of  galvanized 
iron.  As  to  the  condition  of  the  gutter,  the 
testimony  was  conflicting.  Two  of  plain- 
tiff's witnesses  said  it  sagged  in  the  center, 
and  one  said  it  bent  outward.  Defendants' 
witnesses  testified  that  it  was  in  perfect  con- 
dition, of  best  material  and  workmanship, 
set  on  brick  the  entire  length  of  the  wall, 
and  could  not  sag;  that  the  pitch  of  the 
roof  was  18  inches  from  east  to  west,  and  the 
gutter  and  down-spouts  sufficient  to  carry 
off  the  rainwater  that  would  accumulate  on  a 
roof  of  that  size.  Plaintiff  lived  in  the  same 
block  just  south  of  the  brewery,  and  visited 
it  almost  every  day.  Oh  the  evening  of  No- 
vember 30,  1896,  between  7  and  7 :30  o'clock, 
plaintiff  went  to  the  brewery,  and  informed 
the  night  watchman  the  water  was  running 
off  the  roof  upon  the  sidewalk.  The  two 
went  out  together,  and  saw  water  running 
off  the  roof  of  the  storage  house.  The  night 
watchman  went  upon  the  roof,  and  there 
found  that  a  leak  had  occurred  in  an  elbow 
in  the  pipe  leading  to  the  tank.  He  went 
across  the  bridge  to  the  mill  house,  and 
turned  off  the  water.  Then  got  a  broom  and 
!«wept  the  water  off  the  sidewalk  as  well  as 
he  could.  The  superintendent  of  the  brew- 
ery, who  lived  near,  was  notified,  and  he 
caused  two  men  to  spread  malt  sprouts  on 
the  sidewalk  where  the  water  had  fallen, 
with  a  view  to  prevent  the  ice  becoming  slip- 
pery, as  it  was  then  cold  and  freezing.  There 
wa.s  no  rain  or  snow.  The  weather  was 
clear,  dry,  and  cold.  The  water  that  had 
thus  fallen  from  the  roof  of  the  storage 
house,  or  so  much  of  it  as  had  not  been 
swept  off,  became  frozen,  and  covered  the 
sidewalk  from  the  building  line  to  the  curb 
with  a  coating  of  ica  The  ice  was  thicker 
near  the  building  line  and  the  curb  than  in 
the  center.  The  location  is  a  thickly  inhab- 
itated  part  of  the  city,  and  a  great  many 
people  (the  witnesses  said  thousands) 
passed  over  the  place  the  day  following, 
which  was  December  1.  About  5:30  p.  m. 
that  day  a  lot  of  boys  were  seen  sweeping 
the  malt  sprouts  from  the  ice  to  convert  it 
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into  a  skating  place^  and  used  it  for  that 
sport.  About  7  o'clock  that  evening  the 
plaintiff,  while  walking  in  the  center  of  the 
sidewalk  on  this  ice,  slipped  ahd  fell,  receiv- 
ing serious  injuries. 

In  its  instructions,  the  court,  after  pre- 
senting in  other  respects  the  plaint iflf's  hy- 
pothesis of  the  case,  including  the  formation 
of  ice  on  the  sidewalk,  rough  and  uneven,  so 
as  to  be  a  dangerous  obstruction  to  persons 
passing,  directed  the  jury  to  find  for  the 
plaintiff  against  both  defendants  if  they 
found  from  the  evidence  that  "the  water  was 
caused  to  so  fall  upon  said  sidewalk  because 
the  gutter  of  said  building  was  out  of  re- 
pair and  insufficient  to  carry  the  water  from 
the  roof  of  said  building,"  "and  if  the  brew- 
ing association  did  not  use  ordinary  care  in 
maintaining  the  gutters  in  that  condition, 
and  in  suffering  t£e  ice  to  so  remain  on  the 
sidewalk,  and  if  the  city  knew,  or  by  the  use 
of  ordinarv  care  would  have  known,  of  the 
condition  in  time  to  remove  it."  Other  in- 
structions, upon  like  hypotheses  f  leaving  out 
that  of  the  city's  duty),  directed  a  verdict 
against  the  brewing  association  alone,  to  all 
of  which  exceptions  were  taken.  It  is  un- 
necessary to  here  copy  the  instructions  giv- 
en for  defendants,  but  it  is  sufficient  to  say 
that,  in  general,  they  directed  a  verdict  for 
defendants,  and  each  of  them,  unless  the  acts 
of  negligence  propounded  in  plaintiff's  in- 
structions were  established  by  the  proof,  o^r 
if  the  plaintiff  was  himself  negligent.  For 
the  city  the  instructions  given  carried  the 
theory  that  the  mere  formation  of  ice  or  ac- 
cumulation of  snow  on  the  sidewalk  did  not 
constitute  a  condition  for  which  the  city 
would  be  liable,  but  that  the  ice  or  snow 
would  have  to  be  so  rough  and  uneven  as  to 
constitute  an  obstruction  dangerous  to  per- 
sons using  the  sidewalk,  while  exercising  or- 
dinary care.  Each  defendant  asked  an  in- 
struction in  the  nature  of  a  nonsuit,  and, 
among  others,  instructions  to  the  effect  that 
ice  which  was  smooth  and  slippery  was  not 
an  obstruction,  but,  to  become  such,  it  must 
be  rough  and  uneven  in  its  surface.  Those 
instructions  were  refused,  and  their  refusal 
assigned  for  error.  There  was  a  verdict  of 
$4,500  for  plaintiff  against  both  defendants, 
from  which  they  appeal. 

1.  The  first  proposition  advanced  by  the 
defendant  brewing  association  is  that  the  pe- 
tition makes  no  case  of  joint  liability  of  the 
two  defendants,  but  that  as  to  the  one  the 
charge  is  negligence  in  suffering  water  to 
be  discharged  on  the  sidewalk  in  freezing 
weather,  and  as  to  the  other  allowing  an 
obstruction  to  remain  in  the  street  for  an 
unnecessary  period  after  it  was  kiown,  or 
would  have  been  known  by  the  use  of  proper 
care.  It  is  argued  upon  the  authority  of 
Norton  v.  8t.  Louis,  97  Mo.  637,  11  S.  W. 
242;  8t.  Louis  v.  Conneticut  Mui.  L.  Ins, 
Co.  107  Mo.  92,  17  S.  W.  637 ;  Baustian  v. 
Young,  152  Mo.  317,  58  S.  W.  921,  and  other 
cases  cited,  that  the  abutting  owner  is  not 
responsible  for  the  condition  of  the  sidewalk 
in  his  front,  but  tiiat  the  duty  to  look  after 
that  is  on  the  city  alone.  It  does  not,  how- 
ever, impair  the  doctrine  laid  down  in  those 
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cases  to  say  that  an  individual  may  become 
liable  and  jointly  liable  with  the  city  for  an 
unsafe  condition  of  the  sidewalk.  This  lia- 
bility does  not  arise  from  the  fact  that  he  Ib 
owner  of  property  abutting  the  sidewalk, 
but  from  the  fact  that  he  is  instrumental  in 
causing  the  condition,  either  by  his  wilful 
act  or  negligent  omission  to  perform  a  duty 
which  the  law  imposes  on  him.  If  he  is  al- 
lowed an  extraordinary  use  of  the  sidewalk 
for  his  private  convenience,  as,  for  exam- 
ple, to  place  in  it  a  manhole  for  the  recep- 
tion of  coal  {Benjamin  v.  Metropolitan 
Street  R,  Co.  133  Mo.  274,  34  S.  W.  590).  a 
water  meter  {Garvin  v.  8t.  Louis,  151  Mo, 
334,  62  S.  W.  210) ,  or  an  excavation  in  close 
proximity  to  the  sidewalk  for  a  foundation 
for  a  new  building  {Wiggin  v.  8t.  Louis, 
136  Mo.  558,  37  S.  W.  528 ) ,  the  law  imposes 
on  him  the  exercise  of  reasonable  care  to 
guard  the  public  from  injury  in  such  use. 
And  it  may  be  said  that  if  the  individual 
neglect  to  perform  any  duty  that  the  law  im- 
poses on  him  in  particular,  and  a  dangerous 
condition  of  the  sidewalk  results,  then  a  new 
duty  on  him  in  relation  to  that  condition 
arises,  and,  of  course,  with  greater  force, 
it  would  be  so  if  that  condition  was  the  re- 
sult of  his  wilful  act. 

Now  the  petition  in  this  case  charges  that 
the  defendant  brewing  association  mp-in- 
tained  a  defective  gutter,  and  that  the  in- 
sufficiency of  the  spouts  and  gutters  result- 
ed in  the  discharge  of  water  on  the  sidewalk, 
where  it  became  frozen.  If,  therefore,  it 
was  the  lawful  dutv  of  that  defendant  to 
maintain  spouts  and  gutters  sufficient  to  pre- 
vent a  discharge  of  water  on  the  sidewalk, 
its  neglect  to  do  so,  and  the  resultant  ice, 
imposeid  a  duty  on  that  defendant  with  ref- 
erence to  the  ice  which  the  law  would  not 
have  imposed  if  the  water  had  fallen  from 
the  clouds  in  the  form  of  rain  or  snow.  It 
is  said  by  this  defendant  that  there  is  no 
law  requiring  it  to  have  gutters  and  down- 
spouts on  its  buildings  at  all.  There  is  no 
statute  on  the  subject  that 'we  are  aware  of, 
but  the  principle  of  the  common  law  is  that, 
while  the  owner  of  adjoining  property  is  not 
responsible  for  the  natural  flow  of  water 
across  his  land  onto  the  land  of  his  neigh- 
bor, yet  he  is  liable  if  he  collects  it  in  a 
quantity  by  artificial  means,  and  discharges 
it  in  a  flood  on  his  neighbor's  land,  and  that 
principle  underlies  that  feature  of  this  case. 
Water  accumulated  on  a  large  roof,  and  di- 
rected to  a  single  point,  may  cause  a  nui- 
sance for  which  the  owner  of  the  house  would 
be  liable.  If,  therefore,  the  petition  is  to 
be  construed  into  stating  a  case  in  which  the 
brewing  asociation  w^as  negligent  in  suffer- 
ing water  to  be  discharged  on  the  sidewalk 
where  it  became  frozen,  and  formed  a  dan- 
gerous condition  (and  that  seems  to  have 
been  the  construction  put  upon  it  by  both 
parties  and  the  trial  court) ,  then  it  showed 
a  condition  of  the  sidewalk  for  the  continu- 
ance of  which  for  an  unnecessary  period  both 
defendants  would  be  liable,  the  joint  wrong 
being  the  neglect  to  remove  the  obstruction. 

2.  But  neither  the  petition  nor  evidence  of 
plaintiff  presents  a  theory  of  duty  on  the 
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inkit  of  the  brewing  association  to  furnish 
gutters  and  down-spouts  to  carry  off  water 
from  a  bursting  pipe  or  a  bursting  tank. 
Conceding  that  the  gutter  sagged  in  the  cen- 
ter»  and  that  it  bent  outward  (upon  which 
point  the  testimony  was  conilicting),  and 
that  it  was  insufficient  to  carry  off  this  wa- 
ter, it  does  not  follow  that  the  gutters  and 
spouts  were  not  sufficient  to  carry  off  the 
rain  and  melting  snow  that  might  fall  upon 
the  roof,  and  that  is  all  that  would  natural- 
ly be  inferred  as  their  purpose.  Suppose 
the  pipe  had  burst  at  a  point  on  the  bridge 
over  the  alley,  Jiie  water  would  probably 
have  reached  the  sidewalk  where  it  is  crossed 
by  the  alley  entrance,  without  passing 
through  the  gutter ;  or  suppose  the  tank  had 
burst,  what  would  the  defective  gutter  have 
had  to  do  with  the  flooded  sidewalk?  These 
ideas  are  suggested  to  point  the  fact  that 
there  is  no  relation,  as  far  as  the  pleadings 
and  proof  show,  between  the  office  of  the 
gutter  and  the  water  in  the  pipe.  When 
this  pipe  burst,  the  water  may  have  been 
forced  in  a  body  by  the  pressure  on  the 
mains  to  a  given  point,  where  the  gutter 
was  unable  to  impede  it.  But  the  gutter 
was  not  designed  for  that  purpose.  There 
is  nothing  in  the  case  as  made  upon  which 
the  court  could  hold  the  bre^ving  association 
liable  for  failure  to  furnish  a  gutter  and 
down- spouts  sufficient  to  carry  off  water 
from  a  burst  pipe;  and,  even  if  the  evidence 
had  showed  that  the  gutter  was  insufficient 
to  hold  rainwater,  that  would  not  have 
helped  out  the  plaintiff's  case,  because  the 
plaintiff's  injuries  did  not  result  from  a 
discharge  of  rainwater  on  the  sidewalk. 
There  is  no  suggestion,  either  in  the  plead- 
ings or  evidence,  that  there  was  any  defect 
in  the  pipe  that  burst,  or  that  the  bursting 
was  attributable  in  any  degree  to  negligence 
of  defendant  brewing  association.  Since 
the  water  did  not  get  on  the  sidewalk  by 
reason  of  any  wilful  act  or  n^lect  of  duty 
on  the  part  of  this  defendant,  the  condition 
of  the  sidewalk  in  consequence  was  the  city's 
affair  alone.  The  trial  court  should  have 
given  the  brewing  association's  instruction 
for  a  nonsuit. 

8.  The  law  requires  a  city  to  keep  its 
streets  and  sidewalks  in  reasonably  safe  con- 
dition for  the  purposes  for  which  they  are 
designed,  and  nolas  it  liable  to  one  who, 
while  properly  using  the  street,  suffers  in- 
jury in  consequence  of  its  dangerous  condi- 
tion, provided  the  city  had  n^Iected  a  rea- 
sonable opportunitv  to  remove  the  danger. 
The  questions  that  we  meet,  therefore,  on 
this  branch  of  the  case,  are:  Did  the  ice  in 
this  instance  render  the  sidewalk  danger- 
ous? If  so,  did  the  city  have  a  reasonable 
opportunity  to  remove  the  danger  before  the 
plaintiff  suffered?  Snow  and  ice  on  side- 
walks have  been  the  occasion  of  many  inju- 
ries to  persons,  and  the  law  books  are  full 
of  instances  where  the  duty  of  a  municipali- 
ty in  respect  to  such  conditions  has  been  dis- 
cussed. Running  through  all  the  cases  to 
which  our  attention  has  been  called  on  this 
subject,  we  find  the  general  proposition  that 
ice  or  snow  upon  a  sidewalk  or  in  a  street 
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is  not  to  be  classed  with  dangerous  obstruc- 
tione,  such  as  a  city  is  required  to  remove. 
It  would  be  more  accurate  to  say  that  it  is  a 
dangerous  obstruction,  but  that  it  is  except- 
ed from  the  category  of  obstructions  for 
which  the  city  is  liable  upon  the  ground  of 
the  impracticability  of  requiring  the  city  to 
remove  it.  There  arc,  for  example,  in  this 
city,  many  hundred  of  miles  of  sidewalks 
upon  which  snow  falls  and  ice  forms  when 
the  weather  suits,  and  immediately  upon  its 
fall  the  snow  is  beaten  down  by  the  feet  of 
thousands  walking  over  it.  To  some  extent 
the  sidewalks  and  streets  may  be  and  are 
cleared  of  such  obstruction,  but  to  remove  it 
entirely  or  to  a  d^p'ee  that  would  render  it 
not  dangerous  is  impracticable,  and  there- 
fore not  embraced  in  the  law's  reasonable 
requirements.  Tliere  is  another  reason  for 
making  snow  or  ice  on  the  sidewalks  and  in 
the  streets  an  exception  to  that  dangerous 
condition  for  which  a  city  is  liable:  that  is. 
when  that  condition  exists  generally  it  is 
obvious,  and  everyone  is  on  his  guard.  Any 
pedestrian  on  the  sidewalk  or  traveler  in 
the  street  is  warned  by  all  his  surroundings 
that  ice  and  snow  abound,  and  consequently 
danger  of  slipping  and  falling  is  to  be  ap- 
prehended at  every  step.  The  law  is  reaf>on- 
able  in  this,  as  in  all  things.  There  is  a 
collection  of  interesting  cases  in  the  briefs 
of  the  learned  counsel  on  this  subject  which 
are  authority  for  saying  that  when  the  ice 
or  snow  is  merely  smooth  and  slippery  it  is 
not  such  a  dangerous  condition  as  will  ren- 
der the  city  liable,  but  that  that  condition 
arises  only  when  the  ice  or  snow  has  been 
suffered  to  accumulate  so  as  to  form  an  un- 
even surface,  making  it  dangerous  to  at- 
tempt to  pass  over.  Stanton  v.  Springfield, 
12  Allen,  666;  Maaon  v.  Boston,  14  Allen. 
508;  Stone  v.  Euhhardaton,  100  Mass.  49; 
iirosfienbach  v.  Milwaukee,  65  Wis.  31,  56 
Am.  Rep.  614,  26  N.  W.  182;  Brohurg  v.  Des 
Moinesy  63  Iowa,  523,  50  Am.  Rep.  756,  19 
N.  W.  340;  Taylor  v.  Yonkr7'ft\  105  N.  Y. 
202,  59  Am.  Rep.  492,  11  N.  E.  642;  Kaveny 
V.  Troy,  108  N.  Y.  571,  15  N.  E.  726;  Har- 
rington v.  Buffalo,  121  N.  Y.  147,  24  N.  E. 
186;  Chase  v.  Clevela/nd,  44  Ohio  St.  505. 
58  Am.  Rep.  543,  9  N.  E.  225;  Benkes  v. 
Minneapolis,  42  Minn.  530,  44  N.  W.  1026. 
The  principle  involved  in  those  cases  wa« 
present  in  the  minds  of  the  court  and  coun- 
sel in  the  trial  of  this  case,  as  was  shown 
in  the  instructions  given  and  in  those  asked 
and  refused.  But  the  circumstances  of  the 
case  at  bar  do  not  bring  it  within  the  reason 
upon  which  the  doctrine  of  those  cases  is 
founded. 

In  the  first  place,  while  the  evidence 
showed  that  the  ice  was  thicker  at  both 
edges  of  the  sidewalk  than  it  was  in  the 
center,  yet  it  was  not  such  a  piling  up  of  ice 
at  either  side  as  would  convert  it  into  a  dan- 
gerous obstruction  if  it  was  not  dangeroim 
otherwise,  and,  besides,  the  plaintiff  fell  in 
the  center,  where  the  ice  was  smooth,  and 
he  fell  because  it  was  smooth  and  slip- 
pery. And,  on  the  other  hand,  the  rea- 
sons which  except  slippery  ice  on  a  sidewalk 
from  the  category  of  dangerous  obstructions 
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for  which  a  city  may  be  liable  do  not  exist 
in  this  case.  The  water  which  was  frozen 
liere  did  not  fall  in  rain  or  snow  from  the 
t'louds,  the  city  was  not  confronted  with  a 
thousand  miles  of  ice-covered  sidewalks  to 
look  after,  nor  were  the  people  using  the 
side^vaIk  at  this  point  admonished  by  the 
;.'rneral  oonditionfi  surrounding  them  that  ice 
was  to  bo  expected.  The  weather  was  dry, 
rlc»:;r.  and  cold.  There  was  ice  at  that  point 
lor  a  distance  of  about  15  feet,  but  not  else- 
where. That  the  condition  was  dangerous 
is  demonstrated  by  the  plaintiff's  fall ;  that 
the  danger  could  *^  have  been  removed  with 
little  labor  or  expense  is  beyond  question. 
Tlierefore  the  city  is  not  excused  as  it  is 
whon  its  powers  are  overcome  by  nature  cov- 
er inc:  the  face  of  the  earth  with  ice  and 
snow.  In  one  of  the  cases  above  cited  under 
this  head  [Eenkes  v.  Minneapolis) ,  there  is 
51  n  exprpssion  to  the  eflfect  that  no  difference 
ill  principle  is  seen  between  a  case  of  ice 
formed  from  rain  or  snow  and  that  formed 
fiom  water  escaped  from  a  hose  of  a  fire 
('n«,nne.  But  the  facts  of  that  case  do  not 
mark  it  so  distinctively  as  to  make  it  an 
authority  for  that  proposition,  because,  al- 
though water  from  the  hose  had  entered  into 
the  case,  yet  it  scarcely  changed  the  condi- 
tions. The  court  said:  "The  sum  of  all 
the  evidence  is  that  it  was,  and  for  some 
time  had  been,  cold  winter  weather,  and  all 
the  sidewalks  in  the  city  were  covered  with 
ice  to  a  certain  extent,  so  that  "if  a  man 
did  not  take  care  he  was  liable  to  slip  and 
fall  almost  any  place."  In  Cha^e  v.  Cleve- 
land. 44  Ohio  St.  605,  58  Am.  Rep.  543.  9  N. 
E.  225,  the  Ohio  court  put  the  exemption  of 
the  city  from  liability  on  account  of  ice  on 
the  sidewalk  upon  the  ground  that  it  would 
be  unreasonable  to  require  the  city  to  re- 
move the  obstruction.  Raid  that  court: 
**It  is  not  unreasonable  to  assume  that  there 
were  hundreds  of  similar  dangerous  places  in 
the  city  of  Cleveland  at  the  time  of  the  ac- 
cident to  plaintiff.  To  effectually  provide 
against  dangers  from  this  source  would  re- 
quire a  large  special  force,  involving  enor- 
mous expense."  We  hold  that  where  the 
sidewalk  is  in  fact  rendered  dangerous,  be- 
cause of  slippery  ice  formed  from  accidental 
or  incidental  discharge  of  water,  such  not  be- 
injr  the  prevalent  condition  of  sidewalks  at 
the  time,  it, is  the  duty  of  the  city  to  cause 
the  danger  to  be  removed  within  a  reasonable 
time  after  it  has  notice,  or  by  the  exercise 
of  ordinary  care  would  have  discovered  the 
coiiilition. 

This  brings  us  to  the  second  question  un- 
der this  head :  that  is.  Did  the  city  neglect 
that  duty?  The  city  is  not  negligent  unless 
it  knew,  or  should  have  known,  that  the  dan- 
gerous condition  existed,  and  after  such  no- 
tice, actual  or  constructive,  it  was  entitled 
to  a  reasonable  time  to  remedy  the  fault. 
Boustian  v.  Young,  152  Mo.  3lV,  5.3  R.  W. 
921.  The  water  had  fallen  upon  the  side- 
walk about  twenty- four  hours  before  the 
accident.  It  seems  to  have  been  frozen,  or 
some  of  it,  almost  immediately,  and  the 
brewery  people  covered  the  surface  with 
malt  sprouts,  with  a.  view  to  rendering  it 
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less  dangerous,  and  these  remained  until 
about  an  hour  and  a  half  before  the  plaintiff 
fell.  During  the  day  it  was  said  thousands 
of  people  passed  over  it  in  safety.  It  was 
about  nightfall  when  the  boys  swept  the 
malt  sprouts  off,  and  made  a  skating  place 
of  it.  It  was  after  dark  when  the  plaintiff 
fell.  The  only  evidence  of  notice  to  the  city 
was  contained  in  those  circumstances.  The 
instruction  on  this  point  was :  "And  if  the 
jury  find  from  the  evidence  that  the  city  of 
St.  Louis,  by  its  proper  officers  having 
charge  of  keeping  its  streets  in  repair,  knew. 
or  by  the  exercise  of  ordinary  care  would 
have  known,  of  said  defective  conditions  of 
said  sidewalk  in  time,  by  the  exercise  of  or- 
dinary care,  to  have  caused  said  ice  to  be  re- 
moved before  plaintiff's  injury,  and  neglect- 
ed to  do  so."  The  question  of  notice  in  such 
case  is  one  of  fact,  and  where  it  is  to  be  in- 
ferred from  circumstances  it  depends  upon 
those  peculiar  to  the  case.  No  definite  rule 
can  be  laid  down,  either  as  to  duration  or 
conditions.  FroAfCke  v.  8t.  Louis.  110  Mo. 
516,  19  S.  W.  938.  We  cannot  say  that  tho 
circumstances  in  this  case  did  not  justify  the 
court  in  submitting  that  question  to*  the 
jury,  but  in  submitting  it  the  court  left  a 
great  deal  of  inference  to  be  drawn  by  the 
aid  of  that  common  knowledge  which  ju- 
rors derive  from  their  crvery-day  experience. 
While  that  is  a  source  of  information  which 
the  law  under  certain  conditions  authorize-^ 
a  jury  to  draw  upon,  yet  because  of  its  un- 
certainty it  should  be  resorted  to  with  cau- 
tion. In  this  case  we  must  remember  the 
jury  was  not  drawn  from  the  vicinage  of  the 
accident,  nor  was  it  composed  of  men  fa- 
miliar with  the  duties  of  the  city  officers. 
The  cause  had  been  taken  by  change  of  venue 
to  Gasconade  county,  and  it  was  tried  by  a 
jurj'  of  strangers  to  the  scene  of  action. 
Therefore,  when  the  court  gave  them  the  in- 
struction that  required  them  to  consider  the 
care  that  would  be  exercised  by  the  city's* 
"proper  officers  having  charge  of  keeping  its 
streets  in  repair,"  it  left  them  very  much 
to  conjecture.  If  plaintiff  relied  upon  an 
inference  of  notice  derived  from  the  ordinarv 
duties  of  the  city  officers,  he  should  have 
furnished  this  jurj-  some  evidence  on  that 
point.  The  question  was  confused  before 
the  jury  with  questions  relating  to  the  lia- 
bility of  the  brewing  association  that  should 
not  have  been  submitted.  This  was  doubt- 
less to  the  city's  prejudice. 

If  the  dangerous  condition  was  to  be  reck- 
oned from  the  time  the  boys  swept  the  cov- 
ering of  malt  sprouts  off  the  ice,  in  the  ab- 
sence of  proof  that  the  city  had  actual  notice. 
the  court  might,  with  propriety,  have  refused 
to  submit  to  the  jury  the  question  of  the 
city's  constructive  notice,  depending,  as  it 
did,  on  an  inference  to  be  drawn  from  the 
leniyth  of  time  the  condition  had  existed,  be- 
cause  the  plaintiff's  fall  occurred  within  less 
than  two  hours  after  the  boys  had  swept  off 
the  malt  sprouts,  and  it  was  about  dusk  when 
that  was  done.  But  it  cannot  be  assumed 
conclusively,  as  a  matter  of  law.  that  the  eon- 
dition  was  safe  until  the  boys  did  the  mis- 
chief.    The  ice  had  been  there  twenty-four 
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hours,  which  was  long  enouprh  to  have,  at 
least,  raisc»ti  a  question  of  constructive  no- 
tice, and  it  could  have  been  removed  entire- 
Iv  in  a  very  short  while  with  trifling  ex- 
jK*nse.  Whether  seeing  that  the  ice  was 
covtied  with  malt  sprouts  was  all  that  the 
Fituiition  reasonably  demanded,  and  all  that 
could  have  been  reasonably  expected,  of  the 
city,  with  the  ordinary  means  at  its  hands, 
was  a  question  of  fact,  and  one  which  the 
jurj"-  was  possibly  better  equipped,  with  com- 
mon knowledge  of  things,  to  try,  than  they 
were  the  question  relating  to  the  duties  of 
the  city's  officers  having  charge  of  keeping 
its  streets  in  repair."  The  case  was  tried 
on  a  wrong  theory.  The  instructions  were 
fashioned  on  those  decisions  above  cited, 
which  related  to  a  condition  of  ice  and  snow 
all  over  the  city  rendering  it  practically  be- 
yond the  city's  means  to  remove,  and  holding 
the  city  liable  only  in  case  the  ice  or  snow 
is  suffered  to  be  piled  up  so  as  to  create  a 
veritable  obstruction  to  climb  over.  The 
jury  were  told  that  if  they  found  that  con- 
dition they  should  And  for  the  plaintiff,  and 
the  jury  so  found,  although  there  was  no 
evidence  of  such  a  condition.  There  was 
evidence,  as  we  have  seen,  tending  to  show 
that  the  sidewalk  for  a  distance  oif  about  15 
feet  was  covered  with  smooth,  slippery  ice, 
which  rendered  it  dangerous,  and  that  it  was 
altogether  practicable  to  remove  the  danger, 
and  that  the  city  would,  by  the  use  of  ordi- 
nary care,,  have  known  of  the  condition  in 
time  to  have  removed  the  ice  or  obviated  the 
danger.  The  case,  as  between  the  plaintiff 
and  the  city,  should  have  been  given  to  the 
jury  with  appropriate  instructions  on  that 
theory.  There  was  no  case  at  all  made 
against  the  brewing  association. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  Gasconade  Circuit  Court, 
to  be  retried  according  to  the  views  herein 
expressed. 

All  concur,  except  Marshall,  J.,  absent. 

Rehearing  denied. 


2.  The  Injnry  to  a  parent  by  tl&e  nesli- 
sent  klllinflT  of  IiIm  eion  who  is  under  con- 
tract to  support  him,  thereby  preventing  per- 
formance of  the  contract.  Is  too  remote  to 
form  a  basis  for  recovery  on  b^balf  of  the  par- 
ent in  the  absence  of  wilful  intent  to  injure 
the  parent. 

(February  12,  1901.) 

APPEAL  by  plaintiffs  from  a  juflgment  of 
the  Circuit  Court  for  Clay  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  son,  whereby  he  was 
prevented  from  carrying  out  his  contract  to 
support  them.     Affirined. 

The  facts  are  stated  in  the  opinion. 

Jfr.  li.  M.  Conkllng,  for  appellants: 

The  law  will  not  suffer  a  wrong  or  injury 
to  be  done  to  the  person  of  another,  or  to 
his  legal  rights  or  vested  interests,  without 
furnishing  the  means  or  remedy  to  redress 
the  same. 

If  a  person  do  an  act  or  a  wrong  to  an- 
other, whereby  he  sustains  an  injury  or  suf- 
fers damages  in  consequence  of  the  wrong- 
ful act,  he  will  have  the  le^al  right  to  an 
action  for  damages  therefor. 

Baird  v.  Daly,  57  N.  Y.  236,  15  Am.  Rep. 
488. 

Kvery  invasion  or  injury  to  a  right  im- 
ports a  damsge,  even  if  it  does  not  result 
in  pecuniary  loss;  for  wherever  the  plaintiff 
establishes  some  legal  right  in  himself,  b}' 
or  through  any  acli,  agency,  or  airreement 
independent  of  the  defendant,  and  that  right 
has  been  invaded,  weakened,  or  destroyed  by 
or  through  the  n^ligent  or  wrongful  act  of 
the  defendant,  without  contributory  liabili- 
ty of  plaintiff,  there  is  u.  wrong  and  damage 
i  in  Inw  resulting  therefrom,  and  an  action 
will  lie  for  pecuniary  compensation,  though 
no  actual  pecuniary  loss  can  be  proved. 

^ycns  v.  steam  Nav.  Co.  2  N.  Y.  204,  8  N. 
V.  37 o :  Merrick  v.  Brainard,  38  Barb.  574 : 
1  Addison.  Torts,  ed.  1876,  pp.  9,  10,  16,  17; 
Green  v.  Clarke,  12  N.  Y.  343. 

If  one  commits  a  wrong  against  another 
the  latter  has  a  remedy  in  an  action  for 
damagt's   to   recover   compensation   for   the 
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(160  Mo.  87.) 

1,  TIi«  prpvcntlon  of  the  performance 
of  a  contract  by  a  man  to  support  his  par- 
ents by  nefi^ligently  causing?  his  death  gives 
them  no  right  of  action  at  common  law. 


NoTK. — For  other  cases  in  this  series  as  to 
rlL''ht  of  parent  to  maintain  action  for  death  of 
<hll(l.  fjee  WInnt  v.  International  &  G.  N.  R.  Co. 
f'I'i'x.)  ')  L.  R.  A.  172.  and  notr  as  to  action  for 
dnmnges  for  death  caused  by  negligence;  At- 
inntn  &  C.  Air  Line  R.  Co.  v.  Oravitt  (Ga.)  26 
L.  K.  A.  5r»:<:  Davis  v.  St.  Louis.  I.  M.  &  S.  R. 
Co.  (Arlc.)  7  L.  R.  A.  28.T .  Meyer  v.  King 
rMiss  )  35  L.  R.  A.  474:  Noble  v.  Seattle 
(Wash.)  40  L.  R.  A.  822:  Marshall  v.  Macon 
S>mh  Door  &  Lumber  R.  Co.  (tia.)  41  L.  R.  A. 
211  ;  and  Hennessy  v.  Bavarian  Brewing  Co. 
(Mo.)  41  L.  R.  A.  885. 
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1  Addison,  Torts,  ed.  1876,  pp.  43,  57; 
Story,  Bailm.  3d  ed.  §§  94,  150  et  seq. 

A  wronjrful  act  may  not  be  done  with  a 
wilful  or  malicious  intent,  yet,  if  it  be  done 
by  or  throupjh  carelessness  or  neuli.crence,  and 
is  attended  with  and  produces  injury  to  the 
riprhts  of  another,  he  has  the  lepjal  ripfht  to 
recover  whatever  dama^res  he  shall  sustain 
by  reason  of  the  negligent  or  wrongful  act. 

1  Addison,  Torts,  ed.  1876,  pp.  11,  17; 
Blair  v.  Chieaqo  d  A.  R.  Co.  89  Mo.  334,  1 
S.  W.  367 ;  Baird  v.  Daly,  57  N.  Y.  236,  15 
Am.  Kep.  488. 

Prospective  loss  or  damages  are  considered 
the  immediate  and  natural  consequences  of 
the  wrong  or  injury,  and  it  is  not  necessary 
to  plead  this  fact  in  specific  terms. 

Golden  v.  Clinton,  54  Mo.  App.  100; 
Lewis  V.  Independence.  54  Mo.  App.  183; 
Clark  V.  Bill.  69  Mo.  App.  541 ;  Bartley  v. 
Trorlicht,  49  Mo.  App.  214;  Schmitz  v.  Bt. 
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Louis,  /.  M.  A  8.  R,  Co.  119  Mo.  266,  23  L. 
R.  A.  250,  24  S.  W.  472 ;  Oerdea  v.  Chrisio- 
phtr  d  <S.  Architectural  Iron  d  F.  Co,  124 
Mo.  347,  25  S.  W.  557.  27  S.  W.  615. 

All  the  law  requires  is  that  an  injury  and 
damage  by  wrongful  act  shall  be  done,  and 
when  this  fact  occurs  then  the  right  to  an 
action  legally  follows. 

MoheUky  v.  Harimeister,  68  Mo.  App. 
324;  White  v.  Nellie,  31  N.  Y.  405,  88  Am. 
Dec.  282 :  2  Addison,  Torts,  ed.  1876,  1088- 
1091,  1105,  1106. 

Every  invasion  of  the  plaintiff's  right  by 
the  fraudulent  or  wrongful  act  of  defendant 
entitles  the  plaintiff  to  damages. 

Baird  v.  Daly,  57  N.  Y.  236,  15  Am.  Rep. 
488. 

The  loss  of  a  pecuniary  provision  for  one's 
support,  which  fails  to  be  made,  or  which  is 
prevented  from  being  made,  by  the  wrongful 
act  of  another  in  killing  the  person  by  whom 
such  provision .  would  have  been  made  had 
he  lived,  will  give  a  right  of  action  for  dam- 
ages for  8uch  loss  against  the  person  by 
whose  wrongful  act  the  loss  is  caused. 

1  Addison,  Torts,  ed.  1876,  p.  505;  Mc- 
TfUyrt  V.  New  York  C.  R.  Co,  37  N.  Y.  287 ; 
Tille^l  V.  Hudson  River  R.  Co.  24  X.  Y.  471 ; 
Kcsier  v.  Smith,  66  X.  C.  154 ;  Pennsylva- 
nia R.  Co.  V.  Keller,  67  Pa.  300:  Shearm.  &  ; 
Redf.  Neg.  2d  ed.  §  612,  p.  693:  Keller  v.  , 
New  York  C.  R.  Co.  17  How.  Pr.  102,  24 
How.  Pr.  172;  Dickens  v.  New  York  C.  R. 
Co.  28  Barb.  41:  Quin  v.  Moore,  15  N.  Y. 
432:  Old  field  v.  New  York  d-  H.  R.  Co.  14 
N.  Y.  Z\0\.  Chicago  v.  Major,  18  HI.  349.  68 
Am.  Doc.  553;  Pennsylvania  R.  Co.  v.  Ban- 
torn.  54  Pa.  495;  Bliss's  Code,  3d  ed.  p.  46; 
North  Pennsylvania  R.  Co.  v.  Kirk,  90  Pa. 
15;  2  LawBon,  Rights,  Rem.  &  Pr.  p.  1490, 
note. 

Mr.  George  S.  Grover,  far  respondent: 

At  common  law  no  civil  action  could  be 
maintained  against  a  person  causing  the 
death  of  a  human  being. 

Barker  v.  Hannibal  d  St.  J,  R.  Co.  91 
^fo.  91,  14  S.  W.  280:  1  Tiffany,  Death  by 
Wrongful  Act,  §  1,  p.  2:.  Baker  v.  Bolton.  1 
Campb.  493 :  Mobile  L.  Ins.  Co.  v.  Brame.  95 
U.  S.  754,  24  L.  ed.  580:  The  Harrisbtirg, 
119  U.  S.  199,  sub  nom.  The  Harrisburg  v. 
Rickards.  30  L.  ed.  358.  7  Sup.  Ct.  Rep.  140. 

A  third  party  cannot  maintain  an  action  \ 
at  common  law  or  under  our  statute  for  in-  i 
juries  resulting  from  a  breach  of  a  contract 
between  two  other  contracting  parties. 

Roddy  V.  Missouri  P.  R.  Co.  104  Mo.  245, 
12  L.  R.  A.  746.  15  S.  W.  1112;  Hcizer  y. 
Kin(ff<Iand  d  D.  Mfg.  Co.  110  Mo.  611,  15  L. 
R.  A.  821,  19  S.  W.  630. 

Bnrsess,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  by  plaintiffs,  husband 
and  wife,  and  parents  of  F.  W.  Brink,  de- 
ceased, against  defendant  to  recover  dama-  ' 
ges  claimed  to  have  been  sustained  by  and  . 
through  the  wrongful  acts  of  the  defendant  ' 
in  destroying  the  deceased  and  thereby  pre- 
venting him  from  carrying  out  the  terms  of  | 
a  contract  entered  into  between  himself  and  • 
plaintiffs  for  their  support  and  maintenance. 
5S  L.  R.  A. 


The  facts  briefly  stated  in  the  petition  are 
about  as^ follows:     On  the  26th  day  of  June, 
1897,  and  for  some  time  prior  thereto,  plain- 
tiffs' said  son  was  and  had  been  a  mail  clerk 
or  agent  in  the  mail  or  postal  service  of  the 
government  of  the  United  States,  and  while 
eti  route  from  Kansas  City,  Missouri,  east 
on  defendant's  road,  in  the  discharge  of  his 
duties,  as  a   passenger   of  defendant,   at   a 
point  on  its  road  in  Clay  county  where  it 
crosses  a  stream  by  means  of  a  bridge  over 
a  creek  called  and  known  as  "Rose  Creek," 
defendant's  train  of  cars  upon  which  plain- 
tilFs*  said  son  ^va«  a  passenger,  by  reason  of 
the  carelessness  and  negligence  of  defend- 
ants servants  and  employees  in  charge  of 
the  train,  left  the  track  while  crossing  or 
about  to  cross  said  bridge,  by  reason  of  which 
it  displaced  some  part  of  the  structure  of 
said  bridge,  and  it  gave  way,  precipitating 
the  entire  train  of  cars  into  the  creek,  kill- 
ing plaintiffs'  said  son  immediately.     That 
at  the  time  of  the  death  of  plaintiffs'  said 
son.  and  prior  thereto,  they  had  a  contract 
with  him  by  which  he  contributed  a  certain 
amount  of   his   earnings   monthly   to  their 
support,  and  by  reason  of  the  carelessness 
and  negligence  of  defendant  in  causing  hi* 
death  the  performance  of  said  con  trad;  on 
the  part  of  their  son  with  them  has  been  ren- 
dered impossible,  to  their  damage  in  the  sum 
of  $5,000,  for  which  they  ask  judgment.  De- 
fendant demurred  to  the  petition  upon  the 
ground  that  it  fails  to  state  a  cause  of  ac- 
tion.    The   demurrer    was    sustained,    and, 
plaintiffs  declining  to  plead  further,  judg- 
ment was  rendered  in  favor  of  defendant. 
The  cafie  is  before  us  upon  plaintiff's  appeal. 
It  is  well  understood  that  the  common  law 
of  England  has  been  in  force  in  this  state 
ever  since  its  admission  into  the  union  of 
states.     It  was  adopted  by  the  territorial 
assembly  in  1816.     LindcU  v.  McNair,  4  Mo. 
380.     So  that,  as  we  have  no  statute  upon 
which  an  action  of  the  character  of  the  one 
at  bar  can  be  predicated,  it  must  necessarily 
he  based  upon  the  common  law,  if  any  of 
its   principles   furnish    a  bottom    for   it    to 
stand   upon.     Plaintiffs   in   their  brief   rail 
our   attenton   to  several   authorities    which 
they  insist  sustain  the  position  that  such  an 
action  may  be  maintained:  but,  without  re- 
viewing them  here,  we  think  the  great  weicrht 
of  authority,  and  that  which  is  sustained  by 
better    reason,    the     other    way.     Baker    v. 
Bolton,  1  Campb.  493,  was  an  action  against 
defendants  aa  proprietors  of  a  stage  coach, 
on  the  top  of  which  plaintiff  and  his  wife 
were   riding    when    it   overturned,    whereby 
they  were  both  hurt. — the  plaintiff  bruised, 
and  the  wife  so  seriously  injured  that  she 
died  about  a  month  ther«ifter.     The  declar- 
ation, besides  other  special  damage,  stated 
that  by  means  of  the  premises  the  plaintiff 
had  "wholly  lost  and  been  deprived  of  the 
comfort,   fellowship,   and   assistance   of   his 
said  wife,  and  had  from  thence  hitherto  suf- 
fered and  undergone  great  grief,  vexation, 
and  anguish   of  mind."     The  plaintiff  was 
much  attached  to  his  wife,  and,  being  a  pub- 
lican, she  had  been  of  great  use  to  him  in 
conducting  his  business.    Lord  Ellenboroush 
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said:  "The  jury  could  only  take  into 
consideration  the  bruises  which  [he] 
.  .  .  himself  sustained,  and  the  loss 
of  his  wife^s  society  and  the  distress 
of  mind  he  had  suifered  on  her  account  from 
the  time  pf  the  accident  till  the  moment  of 
her  dissolution.  In  a  civil  court  the  death 
of  a  human  being  cannot  be  complained  of 
as  an  injury,  and  in  this  case  the  damages 
as  to  the  plaintiff's  wife  must  stop  with  the 
period  of  her  existence,"  In  Barker  v.  H<m- 
nibal  <£•  St.  J,  R.  Co.  91  Mo.  86,  14  S.  W. 
280,  it  was  said:  "It  may  be  observed  that 
damages  for  a  tort  to  the  person,  resulting  in 
death,  were  not  recoverable  at  common  law; 
nor  could  husband  or  wife,  parent  or  child, 
recover  any  pecuniary  compensation  there- 
for against  the  wrongdoer.  Our  statute  on 
this  subject  both  gives  the  right  of  action 
and  provides  the  remedy  for  the  death  where 
none  existed  at  common  law."  In  Mobile 
L.  Ins.  Co.  V.  Brame,  96  U.  S.  754,  24  L.  ed. 
580,  the  plaintiff  sued  Brame  to  recover  the 
sum  of  $7,000,  upon  the  ground  that  it  had 
insured  the  life  of  one  McLemore,  a  citizen 
of  Louisiana,  for  that  amount  in  favor  of 
third  parties,  and  that  while  its  policies 
were  in  force  Brame  shot  and  killed  McLe- 
more, thereby  causing  damages  to  plaintiff 
in  the  amount  of  the  policies  on  the  life  of 
deceased,  which  amount  plaintiff  acknowl- 
edged to  be  due,  and  a  part  of  which  it  had 
paid.  Plaintiff  contended  that  the  killing 
of  deceased  was  an  injury  to,  or  a  violation 
of  a  legal  right  or  interest  of,  the  company, 
and  that  as  a  consequence  thereof  it  sus- 
tained a  loss  which  was  the  proximate  effect 
of  the  injury.  The  answer  of  defendant  to 
plaintiff's  contention  was  that  the  loss  was 
the  remote  and  direct  result,  merely,  of  the 
act  charged ;  that  at  the  common  law  no  civ- 
il action  lies  for  an  injury  which  results  in 
the  death  of  the  party  injured;  and  that  the 
statutes  of  Louisiana  upon  that  subject  did 
not  include  the  case.  The  court  observed: 
"The  authorities  are  so  numerous  and  so 
uniform  to  the  proposition  that  by  the  com- 
mon law  no  civil  action  lies  for  an  injury 
which  results  in  death,  that  it  is  impossible 
to  speak  of  it  as  a  proposition  open  to  ques- 
tion. It  has  been  decided  in  many  cases  in 
the  English  courts  and  in  many  of  the  state 
eourts,  and  no  deliberate,  well-considered 
decision  to  the  contrary  is  to  be  found."  A 
similar  rule  is  announced  in  1  Hilliard, 
Torts,  4  th  ed.  p.  87,  and  in  The  Earriaburgt 
119  U.  S.  199,  sub  nom.  The  Eo/rrisburg  v. 
Richards,  30  L.  ed.  358,  7  Sup,  Ct,  Rep.  140. 
The  defendant  was  not  a  party  to  the  con- 
tract between  plaintiffs  and  their  deceased 
son,  nor  was  it  in  any  way  interested  there- 
in ;  and  we  know  of  no  rule  of  law  by  which 
it  can  be  held  liable  under  such  circumstan- 
ces for  its  nonperformance,  although  it  may 
have  been  prevented  by  the  death  of  the  son, 
and  his  death  may  have  been  occasioned  by 
the  negligence  of  defendant.  Now,  where  a 
person  is  entitled  to  the  services  of  another, 
— for  instance,  a  servant, — and  he  is  wrong- 
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fully  enticed  away,  and  his  master  or  em- 
ployer is  by  reason  thereof  deprived  of  his 
services,  he  will  be  entitled  to  recover  dam- 
ages against  the  wrongdoer ;  but  the  case  at 
bar  is  not  of  that  character,  but  is  bottomed 
upon  the  claim,  as  alleged,  that  defendant 
prevented  the  performance  of  a  contract  en- 
tered into  Dy  plaintiffs  and  their  son,  by 
which  he  had  undertaken  to  support  and 
maintain  them  during  tlieir  lives,  by  careless- 
ly and  negligently  killing  him,  when  at  the 
same  time  they  could  not  at  common  law  have 
maintained  an  action  a^inst  it  on  account 
of  his  death.  If  plaintiffs  are  entitled  to  re- 
cover in  this  action,  it  logically  follows  that 
they  could  in  a  common-law  action  for  the 
death  of  the  son,  and  might  in  the  same  ac- 
tion recover  damages  for  the  prevention  of 
the  performance  of  the  contract  of  the  son 
by  killing  him;  and  this  no  one  will  contend 
they  could  do.  The  one  is  the  sequence  of 
the  other.  However,  the  case  of  Mobile  L. 
In^.  Co.  v.  Brame,  95  U.  S.  754,  24  L.  ed. 
580,  settles  this  question  beyond  controver- 
sy, and  adversely  to  the  contention  of  plain- 
tiffs. 

But  there  is  another  and  still  further  rea- 
son why  the  plaintiffs'  petition  does  not 
state  a  cause  of  action,  and  that  is,  the  dam- 
ages claimed  are  too  remote.  There  is  no 
allegation  in  the  petition,  nor  is  it  pretend- 
ed, that  plaintiffs'  son  was  killed  with  a 
wilful  intent  to  injure  the  plaintiffs,  and  it 
is  only  under  such  circumstances  that  plain- 
tiffs would  be  entitled  to  recover.  In  Greg- 
ory V.  Brooks,  35  Conn.  437,  95  Am.  Dec. 
278,  it  was  held  that  when  one  is  injured  by 
the  wrongful  act  of  another,  and  others  are 
indirectly  and  consequentially  injured,  but 
not  by  reason  of  any  natural  or  legal  rela- 
tion, the  injuries  of  the  latter  are  too  remote 
to  constitute  a  cause  of  action,  but  the  rule 
is  different  where  the  injury  is  done  to  one 
with  a  malicious  intent  to  injure  another 
through  a  contract  relation.  Id.,  37  Conn. 
365.  In  Ta/ylor  v.  t^eri,  1  Esp.  386,  it  was 
held  that  damages  resulting  to  a  plaintiff 
by  reason  of  the  defendants  having  assaulted 
and  beaten  an  actor,  whereby  the  latter  was 
disabled  from  fulfilling  an  engagement  with 
the  plaintiff,  are  too  remote.  So,  in  the  ca^e 
of  Cwinecticut  Mut.  L.  Ins,  Co.  v.  New  York 
d  N.  H.  R.  Co.  25  Conn.  265,  65  Am.  Dec. 
571,  it  was  held  that,  where  one  person  has 
contract  relations  with  another,  an  injury 
to  the  latter  which  affects  disastrously  those 
relations  does  not  constitute  a  legal  injury 
to  the  former;  tliat  where  an  insurer  has 
been  compelled  to  pay  the  insurance  on  the 
life  of  a  person  whose  death  has  been  caused 
by  the  unlawful  act  of  a  third  person,  and 
where  there  is  no  privity  of  contract  be- 
tween the  insurer  and  the  wrongdoer,  and 
no  direct  obligation  of  the  latter  to  the  form- 
er growing  out  of  the  relation  of  the  wrong- 
doer to  the  insured,  by  contract  or  other- 
wise, though  the  loss  of  the  insurer  is  due 
to  the  acts  of  the  wrongdoer,  yet,  as  those 
acts  affect  the  insurer  only  through  his  ar- 
tificial relation  of  contractor  with  the  in- 
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flured,  the  loss  is  a  remote  and  indirect  con- 
sequence of  the  act  of  the  wrongdoer^  and 
no  action  therefor  can  be  sustained  against 
him  by  the  insurer. 


For    these    considerations,    the   judgment 
should  he  affirmed,  and  it  is  so  ordered 

Gantt,  P.  J.,  and  Skerwood,  J.,  ooncur. 


OKLAHOMA  SUPREME  COURT. 


Conrad  MAAS,  Plff,  in  Err., 

V, 

Territory   of   OKLAHOMA. 


( 


Okla. 


) 


*1.  ^'here  one  Is  belnar  tried  for  mnr- 
«ler,   and   his   defense   Is   Insanity ,   lu- 

uacy,  or  unsoundness  of  mind  at  the  time 
of  committing  the  act,  the  defendant,  in  the 
first  instance,  Is  presumed  to  be  sane  and  of 
sound  mind,  and  the  burden  is  upon  him  to 
introduce  sufficient  evidence  to  raise  a  rea- 
sonable doubt  of  his  sanity.  When  he  has 
done  this,  the  territory,  before  a  conviction 
can  be  had,  is  required  to  prove  his  sanity 
beyond  a  reasonable  doubt. 

2.  Under  {  1862,  Stat.  1893,  one  who  has 
sultlclent  mental  capacity  to  know  the 
wrongfulness  of  an  act  which  is  by  law  de- 
clared to  be  a  crime  is  responsible  and  subject 
to  punishment  therefor. 

3.  iiection  5373,  Stat.  1893,  only  re- 
<t aires  the  trial  court  to  impanel  a 
Jury  to  inquire  into  the  sanity  of  a  defend- 
ant who  is  brought  before  it  for  Judgment  and 
.sentence,  when  the  trial  Judge  entertains  a 
reasonable  doubt  of  the  defendant's  sanity ; 
and  where  the  trial  court  overrules  the  mo- 
tion in  urrest  of  Judgment,  which  is  based 
upon  the  condition  of  the  defendant's  mind, 
and  sentences  him,  its  finding  as  to  such  mat- 
ters is  entitled  to  the  same  weight  and  credit 
as  a  verdict  against  the  defendant  by  a  Jury, 
and  such  finding  will  be  disturbed  on  appeal 
only  when  it  clearly  appears  on  the  face  of 
ilie  record  that  the  proofs  offered  on  the  hear- 
ing of  such  motion  were  such  as  to  raise  a 
reasonable  doubt  of  the  defendant's  sanity. 

(February  8,  1001.) 

ERI^OR  to  the  District  Court  for  Blaine 
County  to  review  a  judgment  convicting 
defendant  of  murder.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  B.  Forrest,  C.  A.  MoBrian, 
and  I.  H.  I<ookabaiig:k  for  plaintiff  in  er- 
ror. 

Afr.  J.  C.  Strang,  Attorney  General,  for 
defendant  in  error: 

'J^he  law  presumes  every  man  to  be  sane 
until  the  contrary  is  proved. 

Hovard  v.  State,  30  Miss.  600;  State  v. 
bWb,  74  Mo.  199 ;  UtUted  States  v,  McOlue, 
1  (hut.  C.  C.  1,  Fed.  Cas.  No.  15,679;  United 
States  y.  Quiteau,  10  Fed.  161. 

If  one  eharged  with  crime  has  the  mental 
capi'city  to  distinguish  right  from  wrong  in 

•neodnotes  by  Bubwbll,  J. 


Note.— As  to  presumption  and  burden  of 
proof  as  to  sanity  of  accused  person,  see  State 
V.  Scott  (La.)  36  L.  R.  A.  721,  and  note;  and 
Ilydor  V.  State  (Ga.)  38  L.  R.  A.  721,  with  note 
on  nonexpert  opinions  as  to  sanity  or  insanity. 
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respect  to  the  particular  act  charged,  he  is 
rcsoonsdble. 

Hart  v.  State,  14  Neb.  572,  16  N.  W.  905; 
Wright  v.  People,  4  Xeb.  407;  Hatce  v.  State, 
11  Neb.  537,  38  Am.  Rep.  375,  10  N.  W.  452. 

Burwell,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  was  tried  and  convicted  of 
the  crime  of  murder,  in  the  district  court  of 
Blaine  county,  and  sentenced  to  life  impris- 
onment at  hard  labor.  From  this  sentence 
he  appealed  to  this  court,  and  contends  that 
the  trial  court  erred  in  two  of  its  instructions 
to  the  jury  upon  the  defense  of  insanity,  and 
these  instrudnons  we  will  now  consider: 

''Instruction  28.  In  this  case  it  is  claimed 
for  the  defendant  that,  at  the  time  of  the 
commission  of  the  act,  his  mind  and  jud;^. 
ment  were  affected  by  an  insane  delusion, 
or  by  insanity,  and  to  such  an  extent  as  to 
render  him  of  unsound  mind,  and  not  re- 
sponsible  for  his  acts. 

"Instruction  29.  In  reference  to  thia 
point,  you  are  instructed  that  although  you 
may  believe  from  the  evidence  that  the  de- 
fendant, at  the  time  of  the  killing  of  hi« 
wife,  Martha  Maas,  was  affected  by  an  in- 
sanity, or  was  laboring  under  an  insane  de- 
lusion, yet  this  would  not  exempt  him  from 
liability  for  his  acts,  if  the  jury  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
he  intentionally  fired  the  shot  or  shots  which 
killed  the  deceased,  and  that  he  knew  and 
was  conscious  at  the  time  that  what  he  was 
doing  was  wrong,  and  punishable  by  the  law 
of  this  territory.** 

To  the  giving  of  each  of  these  instruction:* 
the  defendant  saved  an  exception.  If  these 
two  instructions  stood  alone,  unaided  by  any 
other,  it  might  be  said  that  they  were  in- 
sufficient to  present  fully  tne  Question  of  in- 
sanity; but  when  considered  in  connection 
with  the  other  instructions  requested  by  the 
defendant,  and  given,  they  are  a  correct 
statement  of  the  law. 

Instruction  28  is  merely  a  statement  of 
the  defendant's  contention,  and  instruction 
20  states  the  rule  of  law  applicable  thereto. 
Before  discussing  the  general  rules  of  law 
regarding  insane  persons,  we  will  notice  the 
express  provisions  of  our  own  statutes. 
Stat.  181)3,  §  5372,  provides:  "An  act  done 
by  a  person  in  a  state  of  insanity  cannot  be 
punished  as  a  public  offense,  nor  can  a  per- 
son be  tried,  adjudged  to  punishment,  or 
punished  for  a  public  offense  while  be  is  in- 
sane.** Stat.  1893,  §  1852:  "All  persons 
are  capable  of  committing  crimes  except 
those  belonging  to  the  fcdlowing  classes: 
.  .  .  Lunatics,  insane  persons,  and  all 
persons  of  unsound  mind,  including  persona 
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temporarily  or  pai'tially  deprived  of  reason, 
upon  proof  that,  at  the  time  of  committing 
the  act  charged  against  them,  they  were  in- 
capable of  knowing  its  wrongfulness." 

Now,  it  is  contended  by  the  appellant's 
counsel  that  the  statute  recognizes  two  class- 
es:  ( 1 )  That  one  who  is  a  lunatic  or  insane 
cannot,  under  any  circumstances,  be  pun- 
ished for  an  act  done  by  him;  and  (2)  that 
one  of  unsound  mind,  including  persons  tem- 
porarily or  partially  deprived  of  reason,  can- 
not be  punished  for  a  criminal  act  upon 
proof  that  at  the  time  of  committing  the  act 
charged  against  him  he  was  incapable  of 
knowing  its  wrongfulness.  Tliis  position  is 
incorrect.  We  think  that  the  language, 
**upon  proof  that  at  the  time  of  committing 
the  net  charged  against  them  they  were  in- 
capable of  knowing  its  wrongful nes.^,''  modi- 
fies "lunatics'*  and  "insane  persons,"  as  well 
as  "person. «  of  unsound  mind"  and  "persons 
temporarily  or  partially  deprived  of  reason." 
In  other  words,  the  language,  "upon  proof 
that  at  the  time  of  committing  the  act 
charged  against  them  they  were  incapable 
of  know^ing  its  wrongfulness,"  modifies  all 
of  subdivision  4  of  §  1852  which  precedes  it; 
and  an  insane  person  or  a  lunatic,  before  he 
can  be  excused  from  the  consequences  of  an 
act  which  is  declared  to  be  a  crime,  on  the 
fiTound  of  insanity  or  lunacy,  must  introduce 
his  proof  to  show  that,  at  the  time  of  the 
commission  of  the  act  charged,  he  did  not, 
by  reason  of  his  insanity  or  lunacy,  have 
sufficient  understanding  to  know  that  the 
act  was  wrong.  Under  this  section  of  the 
statute,  the  test  of  responsibility  is  fixed  at 
the  point  where  one  has  the  mental  capaci- 
ty to  know  that  the  act  is  wrong,  and  if  one 
has  sufficient  mental  capacity  to  distinguish 
between  right  and  wrong,  as  applied  to  the 
particular  act,  and  to  understand  the  nature 
and  consequences  of  such  act.  he  is  respon- 
sible for  the  same:  and  it  is  immat(^rial 
what  standard  scientific  men  may  fix,  or  by 
what  rules  the  medical  profession  deter- 
mines that  one  is  a  lunatic  or  insane,  he  is 
in  law  in«ine  or  a  lunatic,  or  of  unsound 
mind,  or  temporarily  or  partially  deprived  of 
reason,  to  such  an  extent  as  will  excuse  him 
from  punishment,  only  when  he  has  not  the 
capacity  to  know  the  wrongfulness  of  the 
particular  act.  but  the  knowledge  of  the 
wrongfulness  of  an  act  also  embraces  capaci- 
ty to  understand  the  nature  and  consequen- 
ces of  the  same.  But  no  matter  what  the 
condition  of  a  defendant's  mind  at  the  time 
of  committing  an  act  which  the  statute  de- 
dares  to  be  criminal,  he  can  only  be  ex- 
cused, where  his  defense  is  lunacy,  insanity, 
or  unsoundness  of  mind,  upon  proof  that  he 
was  incapable  ef  knowing  its  wrongfulness, 
and  the  duty  of  establishing  this  proof  is 
upon  the  defendant.  But  to  what  extent? 
T'pon  this  point  the  authorities  differ.  Two 
states.  New  »Tcrsey  and  Delaware,  follow  the 
rule  that  the  defendant  must  prove  his  in- 
sanity beyond  a- reasonable  doubt  before  he 
can  be  acquitted.  But  perhaps  two  thirds 
of  the  states  follow  the  rule  that  the  de- 
fendant must  prove  his  insanity  by  a  pre- 
ponderance of  the  evidence.  Among  the 
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states  following  this  rule  are  Alabama,  Ar- 
kansas, California,  Connecticut,  Georgia, 
Idaho,  Iowa,  Kentucky,  Louisiana,  Maine, 
Massachusetts,  Minnesota,  Missouri,  North 
Carolina,  Ohio,  Pennsylvania,  South  Caro- 
lina, Texas,  Virginia,  West  Virginia,  and  Ne- 
vada, and  this  is  the  rule  in  England.  One 
of  the  best-considered  cases  which  follow^ 
this  rule  is  State  v.  Levna,  20  Nev.  333.  22 
Pac.  241,  written  by  Chief  Justice  Ila^vley. 
This  opinion  is  clear  and  logical,  and  shows 
great  research  and  a  thorough  undei  stand- 
ing of  the  subject.  But  with  the  develop- 
ment of  criminal  law,  and  the  advancement 
of  civilization,  the  rules  which  o»we  governed 
the  defense  of  insanity  are  being  relaxfd  so 
as  to  give  defendajits  the  fullest  opportuni- 
ty to  present  the  truth  to  the  court  and  jury, 
that  full  justice  may  be  done;  and,  while  it 
is  true  that  this  defense  is  sometimes  suc(?pss- 
fully  manufactured  and  imposed  upon 
(courts  and  juries,  the  adjudicated  cases  show 
no  greater  abuse  of  this  defense  than  of  the 
defense  of  alibi  or  self-defense.  The  de- 
fense of  insanity,  when  successfully  made, 
appeals  to  the  tenderest  sentiments  and  mer- 
cies of  the  jury,  but  when  feigned  and  de- 
tected it  invites  their  utmost  cont<»mpt;  and, 
while  juries  are  always  ready  to  deal  kindly 
with  one  who  is  so  unfortunate  as  to  be  de- 
throned of  his  reason  to  such  an  extent  that 
he  cannot  distinguish  between  right  and 
wrong,  they  are  also,  as  a  rule,  quick  to  pun- 
ish a  guilty  defendant  who  tries  to  escape 
the  consequencrs  of  his  act  through  fraud 
and  deceit.  Therefore,  viewing  this  defense 
from  every  standpoint,  we  see  no  good  rea- 
son why  the  defense  of  insanity  should  be 
singled  out  and  sroverned  by  rules  as  to  bur- 
den of  proof  different  from  those  applicable 
to  other  cases,  and  we  feel  constraint^l  to  , 
enunciate  the  rule  as  lo  the  burden  of  proof, 
where  the  defense  is  insanity,  to  be  this: 
Kvoiy  por«on  is  presumed  to  be  sane,  or  of 
sound  mind,  and  able  to  distimruish  between 
right  and  wrong,  as  applied  to  the  particu- 
lar act.  and  to  understand  the  nature  and 
consctjuence^  of  snch  act:  and  the  burden  is 
upon  the  defendant  in  th**  first  instance  to 
overcome  this  presumption  by  introducing 
sufficient  evidence  to  rai^e  a  reasonable 
doubt  as  to  his  sanity.  When  this  is  done, 
then  the  state  must  prove  the  defendant's 
sanity  beyond  a  reasonable  doubt,  in  order 
to  secure  a  conviction :  and  if,  taking  the 
evidence  all  tojretlier,  the  jury  entertain  a 
reasonable  doubt  cus  to  the  defendant's  sanJ 
ty,  he  should  be  acquitted.  As  has  been  well 
said  by  some  of  our  ablest  jurists,  to  doubt 
the  defendant's  sanity  is  to  doubt  his  intent, 
and  where  one  has  not  capacity  to  form  an 
intent  there  can  be  no  crime.  Hence  the 
above  rule,  which  is  now  the  settled  law  of 
the  following  states:  Illinois,  Indiana, 
Kansas,  Michigan,  Mississippi,  New  Hamp- 
shire, New  York,  and  Nebraska.  Some  of 
the  authorities  go  to  the  extent  of  holding 
that  the  defendant  is  not  required  to  intro- 
duce sufiicient  evidence  to  raise  a  reasonable 
doubt  of  his  sanity,  but,  if  he  introduces  any 
evidence  tending  to  prove  insanity  in  the 
slightest  degree,  that  the  state  must  then 
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prove  his  sanity  beyond  a  reasonable  doubt. 
This  rule  is  manifestly  unjust  to  t]y.'  4tate. 
A  defendant  is  presumed  to  be  sane,  and  this 
presumption  continues  until  a  reasonable 
doubt  of  his  sanity  is  raised  by  competent 
evidence,  and,  under  our  statutes,  the  burden 
of  raising  this  doubt  is  placed  upon  the  de- 
fendant. Stat.  1893,  I  5227,  provides: 
**Upon  a  trial  for  murder,  the  commission  of 
the  homicide  by  the  defendant  being  proved, 
the  burden  of  proving  circumstances  of  miti- 
gation, or  that  justify  or  excuse  it,  devolves 
upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime 
■committed  only  ainotints  to  manslaughter, 
or  that  the  defendant  was  justifiable  or  ex- 
cusable." This  statute  was  originally  adopt- 
-ed  in  California,  and  has  been  repeatedly 
construed  by  the  supreme  court  of  that  state. 
The  early  cases  laid  down  the  rule  that  in 
all  trials  for  murder,  the  commission  of  the 
bomicide  being  proved,  the  burden  of  prov- 
ing circumstances  of  mitigation,  or  that  jus- 
tify or  excuse  the  killing,  devolves  upon  the 
defendant,  and  that  such  mitigation,  justi- 
fication, or  excuse  must  be  proved  by  a  pre- 
ponderance of  evidence;  but  the  latter  cases 
have  repudiated  this  doctrine,  and  now  hold 
tha1>  this  section  of  the  statute  simply  casts 
upon  the  defendant  the  burden  of  introdu- 
cing sufficient  evidence  to  raise  a  reason- 
able doubt  of  his  guilt  of  murder  {People 
V.  Ah  Oee  Yung,  86  Cal.  144,  24  Pac.  860; 
People  V.  Buahton,  80  Cal.  100.  22  Pac.  127, 
549)  ;  and  this  is  the  construction  which  we 
adopt.  If  the  proof  on  the  part  of  the  pros- 
ecution tends  to  show  that  the  crime  com- 
mitted only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excusa- 
ble, no  evidence  need  be  introduced  by  him; 
^but.  if  the  proof  of  the  territory  does  not 
tend  to  show  justification,  excuse,  or  mitiga- 
tion, then  the  burden  is  on  the  defendant  to 
introduce  sufiicient  evidence  to  raise  a  rea- 
sonable doubt  as  to  his  guilt  of  murder. 
Therefore,  under  our  statute,  a  defendant  is 
required  to  do  more  than  introduce  some  evi- 
dence tending  to  prove  his  insanity.  He 
must  introduce  sufficient  evidence  to  raise 
a  reasonable  doubt  of  his  sanity  before  the 
prosecution  is  required  to  introduce  any  evi- 
dence upon  that  subject.  There  was  no  er- 
ror in  the  instructions  complained  of,  and 
the  instructions  on  the  question  of  insanity, 
when  considered  all  togetlier,  state  the  law 
fully  and  very  liberally  for  the  defendant. 

Only  one  other  question  is  raised  by  the 
defendant,  and  that  is:  Did  the  trial  court 
err  in  overruling  defendant's  motion  in  ar- 
rest of  judgment?  After  the  defendant  com- 
mitted the  crime  for  which  he  was  convict- 
ed, and  while  he  was  confined  in  the  county 
jail  of  Blaine  county  awaiting  trial,  he  was 
adjudged  insane  by  the  county  board  of  in- 
sanity, by  a  vote  of  two  to  one,  the  probate 
judge  finding  that  the  defendant  was  sane. 
On  the  hearing  of  the  motion  in  arrest  of 
judgment,  the  defendant's  attorneys  intro- 
duced in  evidence  this  order  of  the  county 
board  of  insanity,  adjudging  the  defendant 
insane.  To  rebut  the  inference  that  might 
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arise  from  this  order,  the  territory  filed  cer- 
tain affidavits  from  persons  who  had  seen 
the  defendant,  and,  among  others,  the  affi- 
davit of  the  deputy  sheriff,  who  talked  with 
him  frequently  while  he  was  confined  in 
jail.  The  court,  after  considering  all  of  the 
evidence,  overruled  the  motion  in  arrest  of 
judgment,  and  the  defendant  excepted. 
Stat.  1893,  $  5373,  provides:  **When  an  in- 
dictment is  called  for  trial,  or  upon  convic- 
tion the  defendant  is  brought  up  for  judg- 
ment, if  a  doubt  arise  as  to  the  sanity  of 
the  defendant,  the  court  must  order  a  jury 
to  be  impaneled  from  the  jurors,  summoned 
and  returned  for  the  term,  or  who  may  be 
summoned  by  direction  of  the  court,  to  in- 
quire into  the  fact.'*  Under  this  section, 
when  an  indictment  is  called  for  trial,  or, 
upon  conviction,  the  defendant  is  broug^ht  up 
for  judgment,  if  a  doubt  arise  as  to  the  san- 
ity of  the  defendant  the  court  must  order 
a  jury  to  be  impaneled  to  inquire  into  the 
facts,  but  the  judge  must  necessarily  deter- 
mine for  himself  as  to  whether  or  not  he 
entertains  a  doubt  of  the  defendant's  sani- 
ty. He  has  an  opportunity  to  see  the  defend- 
ant, and,  in  this  case,  the  judge  had  presided 
over  his  trial  just  prior  to  the  time  the  mo- 
tion was  presented,  and  the  judge's  facili- 
ties for  forming  an  opinion  as  to  the  defend- 
ant's mental  condition  were  most  excellent* 
An  appellate  court  is  authorized  to  say  that 
the  trial  court  erred  in  a  matter  of  this 
kind  only  when  it  aifirmatively  appears  from 
the  face  of  the  record  that  the  evidence  be- 
fore the  trial  court  was  of  sueh  a  character 
as  to  clearly  raise  a  doubt  of  the  defendant's 
sanity  in  the  mind  of  the  trial  judge.  A 
finding  determining  this  question  against  the 
defendant  is  entitled  to  the  same  faith  and 
credit  as  a  finding  of  a  jury  against  a  de- 
fendant in  the  trial  of  a  case.  The  finding 
of  the  county  board  of  insanity  was  not  the 
finding  of  a  court,  and,  strictly  speaking, 
was  not  proper  evidence,  as  the  only  effect 
of  such  a  finding  is  to  admit  one  to  the  ter- 
ritorial asylum  for  treatment.  So  far  .as 
the  issue  on  the  motion  in  the  trial  court 
was  concerned,  it  amounted  to  no  more  than 
the  expression  of  an  opinion  by  any  other 
person  out  of  court,  and  was  therefore  in- 
competent as  evidence.  Maass  v.  Phillipa 
(Okla.)  61  Pac.  1057;  Deioey  v.  Allgire,  37 
Xeb.  G,  55  N.  W.  276;  Leggate  v.  Clark,  111 
Mass.  308;  Knox  v.  Haug,  48  Minn.  58,  50 
N.  W.  934.  An  adjudication  to  fix  one's  le- 
gal status  must  be  by  the  probate  judge  un- 
der an  entirely  different  provision  of  the 
statute,  and  a  county  board  of  insanity  has 
nothing  whatever  to  do  with  such  adjudica- 
tion. Maass  v.  Phillips  (Okla.)  61  Pae. 
1057.  The  trial  court  was  Justified,  under 
the  showing,  in  overruling  the  motion  in  ar- 
rest of  judgment. 

The  cose  should  he  affirmed^  and  the  judg- 
ment of  the  trial  court  carried  into  execu- 
tion.    It  is  so  ordered. 


All   of  the  Justices  concur,  except 
Atee,  J.,  who  presided  at  the  trial  bdow, 

not  sitting. 
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1.  It  in  ivitUin  the  aound  dlivcretlon  of 
the  court  to  permit  an  amendment  of  a  peti- 
tion to  be  filed  after  the  evidence  In  the  case 
is  all  hi,  for  the  purpose  of  alleging  that  plain- 
tiff has  acted  with  reasonable  diligence  in 
bringing  his  action. 

S.  An  insurance  company  mar  he  com- 
pelled to  repay  a  huahand  the  amount 
of  premiums  received  by  it  from  his  wife  for 
insurance  on  his  life,  where  the  policy  was 
taken  without  his  knowledge,  and  the  money 
was  paid  by  her  out  of  funds  with  which  he 
had  provided  her  for  household  expenses. 

(November  21,  1900.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  back  money  paid  as  premiums  for 
life  insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  F.  W.  Saokett  and  O'Hara  A 
Roufle,  for  appellant: 

This  action  must  depend  on  a  claim  of 
fraud  by  which  the  plaintiff  and  his  money 
are  parted. 

He  gives  his  money  to  another  (here  his 
wife)  for  a  particular  purpose,  indefinitely 
termed  ^'household.''  She  treacherously,  and 
by  a  breach  of  the  trust  imposed  in  her, 
diverts  this  money  from  its  trust  purposes 
and  buys  insurance.  Can  he  follow  the 
trust  fund  into  the  hands  of  the  insurance 
company,  and  recover  his  wealth? 

The  plaintiff  must  ''trace  his  money  into 


Noi'E. — Wife's  right  to  insure  life  of  her  hus- 
band. 

I.  Scope  of  note. 
II.  77(6  right  at  common  law. 

III.  The  right  under  statutes. 

a.  The  substance  and  design  of  statutes. 

b.  Their  purpose,  construction,  and  ef- 

fect. 

1.  Generally. 

2.  With  reference  to   creditors   of 

the  husband. 
3.  With  reference  to  title  of  wife 
and  children. 

c.  What  policies  covered  by. 

IV.  Promised    marriage    and    irregular    mar- 

riages. 
y.  Consent  to  use  by  wife  of  husband's  funds. 
VI.  Conclusion. 


I.  Scope  of  note. 

This  note  is  confined  to  the  right  of  a  wife 
to,  herself,  procure  insurance  upon  the  life  of 
her  husband.  The  right  of  a  husband  to,  him- 
self, procure  insurance  on  his  own  life,  making 
the  same  payable  to  his  wife,  is  an  entirely  dif- 
ferent right,  depending  on  different  principles, 
since  in  such  case  the  insurable  interest  upon 
which  the  insurance  is  based  is  that  of  the  In- 
sured in  his  own  life,  and  not  that  of  a  wife  in 
the  life  of  her  husband,  and  cases  with  reference 
thereto  are  omitted,  or  only  included  when  they 
have  some  bearing  on  the  right  of  the  wife  to 
procure  such  insurance,  or  upon  the  validity  of 
policies  issued  on  the  life  of  the  husband  upon 
the  application  of  the  wife. 

II.  The  right  at  common  law. 

The  question  whether  or  not  a  wife  could  In- 
sure the  life  of  her  husband  at  common  law 
seems  to  turn  on  whether  or  not  she  Is  to  be 
regarded  as  having  an  insurable  Interest  in  his 
life,  or  whether  such  a  policy  would  be  regarded 
as  a  mere  wagering  contract,  and  therefore  void. 
It  has  been  claimed  that,  previous  to  the  enact- 
ment of  14  Geo.  III.,  avoiding  wager  policies 
on  lives,  such  policies  were  not  void,  and  that 
no  necossity  existed  for  an  insurable  interest ; 
and  chat  that  is  the  law  of  this  country  in 
states  not  having  a  statute  similar  to  14  Geo. 
III.,  since  that  act  never  became  a  part  of  our 
Jurisprudence.  But  the  doctrine  would  seem  to 
be  well  settled,  at  least  outside  of  New  Jersey, 
that  that  and  similar  acts  are  merely  declara- 
tory of  the  common  law  as  it  previously  existed, 
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and  that  policies  not  based  upon  an  Insurable 
interest  would  have  been  void  independently  of 
such  acts.  And  there  are  cases  going  to  the  ex- 
tent of  holding,  or  implying,  that  the  interest 
of  a  wife  in  the  life  of  her  husband  is  not  such 
as  to  sustain  her  insurance  of  his  life. 

Thus,  in  Felrath  v.  Schonfleld,  76  Ala.  109,  52 
Am.  Rep.  319,  it  was  held  that,  under  the  rules 
of  the  common  law,  a  wife  was  disabled  to 
make,  or  cause  to  be  made,  a  contract  by  which 
she  procured  insurance  upon  the  life  of  her  hus- 
band, and  that  to  any  contract  made  U^  a  third 
person  for  that  purpose  for  the  benefit  of  the 
wife  the  assent  of  the  husband  was  required. 

So,  in  Leonard  v.  Clinton,  26  Hun,  288,  it 
was  said  that  when  the  act  of  1840  was  passed 
there  was  no  way,  other  than  under  its  provi- 
sions, by  which  a  husband's  life  could  be  Insured 
for  a  gross  sum  for  the  benefit  of  his  wife. 

And  in  Uuppert  v.  Union  Mut.  Ins.  Co.  7 
Kobt.  155,  it  was  said  that  under  the  common 
law  an  insurance  could  not  be  effected  for  the 
benefit  of  a  person  having  no  pecuniary  interest 
in  the  subject-matter  insured  at  the  time  of  the 
execution  of  the  policy,  and  the  only  manner  in 
which  a  husband  or  father  could  provide  for 
his  wife  or  minor  children  by  way  of  a  life  pol- 
icy upon  his  own  life  was  to  Insure  his  life  for 
his  own  benefit ;  and  in  that  case  the  provision 
might  not  reach  them,  as  the  moneys  would  be 
subject  to  his  debts. 

But  see  the  contrary  New  York  cases  of  equal 
or  greater  weight,  and  other  cases  set  forth  be- 
low. The  great  weight  of  authority  would  seem 
to  establish  the  opposite  rule. 

Thus,  a  married  woman  always  has  an  In- 
surable interest  in  the  life '  of  her  husband. 
Smith  V.  Missouri  Valley  L.  Ins.  Co.  4  Dill.  353, 
Fed.  Cas.  No.  13,083 ;  Mutual  L.  Ins.  Co.  v.  Al- 
len, 138  Mass.  24,  52  Am.  Rep.  245;  Adams  v. 
Keed  (Ky.)  3C  S.  W.  568,  dictum. 

A  policy  of  insurance  upon  the  life  of  a  hus- 
band in  favor  of  his  wife,  which  purports  to  be 
a.  contract  with  the  wife,  and  recites  the  pay- 
ment of  the  first  premium  by  her,  is  one  which 
would  be  valid  at  common  law,  which  recognized 
an  Insurable  interest  in  a  wife  in  the  life  of 
her  husband.  Wilson  v.  Lawrence,  13  Hun,  238, 
Aflirmed  In  76  N.  Y.  585. 

And  if  she  pays  the  premiums  for  the  risk 
out  of  her  own  estate  she  can  insure  hic  life  for 
any  sum  upon  which  she  and  the  insurer  may 
agree.  Smith  v.  Missouri  Valley  L.  Ins.  Co.  4 
Dill.  353,  Fed.  Cas.  No.  18,083;  Mutual  L.  Ins. 
Co.  V.  Allen,  188  Mass.  24,  52  Am.  Rep.  245. 
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the  hands  of  the  party  sought  to  be 
charged,"  and,  to  allow  recovery,  **such  party 
sought  to  be  charged  must  not  be  a  bona 
fide  purchaser  for  value  without  notice." 
The  proof  of  both  points  is  on  the  plain- 
tiff. 

Commercial  Nat.  Bank  v.  Armstrong,  39 
Fed.  691;  27  Am.  &  Eng.  Enc.  Law,  pp.  250, 
251 ;  Parker  v.  Jones,  67  Ala.  234. 

The  principle  of  following  trust  funds  is 
not  confined  to  express  trusts  or  construc- 
tive trusts,  or  in  fact  to  trusts  at  all,  but 
applies  to  any  money  or  other  property  held 
by  a  fiduciary,  or  funds  given  one  for  a 
purpose  of  any  kind,  and  which  was  then 
converted  or  misused. 

Knatchhull  v.  HalUtt,  L.  R.  13  Ch.  Div. 
696. 

The  conversion  by  a  wife  of  money  given 
her  by  her  husband  for  household  expenses 
is  plainly  within  the  rule. 


Metropolitan  L.  Ins.  Co.  v.  Reinke,  15  Ky. 
L.  Rep.  125;  Metropolitan  L.  Ins.  Co.  v. 
Monohan,  102  Ky.  13,  42  S.  W.  924;  Tay- 
lor V.  Metropolitan  L.  Ins.  Co.  20  Kj'.  L. 
Rep.  299,  46  S.  W.  1051. 

The  proof  does  not  show  anywhere  that 
the  money  paid  was  the  plaintiff's  money. 

Metropolitan  L.  Ins.  Co.  v.  Monohan,  102 
Ky.  13,  42  S.  W.  924. 

As  to  tracing  the  funds,  not  the  identical 
coin,  but  the  plaintiff's  money  or  its  sub- 
stitute, is  meant. 

Ibid. 

The  petition  must  allege,  and  the  proof 
show,  that  tho  defendant  knew  that  the 
plaintiff's  money  was  used  to  pay  the  pre- 
miums. 

Taylor  v.  Metropolitan  L.  Ins.  Co.  20  Ky. 
L.  Rep.  299,  46  S.  W.  1051. 

A  policy  taken  without  the  consent  of  the 
insured,  like  this,   is  not  void  as  against 


And  a  policy  issued  to  the  wife  u];>on  such 
payment  is  a  valid  contract  to  pay  to  her  the 
sum  insured  upon  the  event  of  his  death,  and 
constitutes  a  chose  In  action  assignable  by  her, 
though  the  assignment  is  to  one  who  has  no  In- 
surable interest.  Mutual  L.  Ins.  Co.  v.  Allen, 
138  Mass.  24,  62  Am.  Rep.  246. 

The  law  requires  a  husband  to  support  his 
wife,  and  in  most  cases  she  Is  actually  depend- 
ent upon  him  for  support,  and  this  creates  an 
Interest  on  her  part  In  his  life  which  will  sup- 
port a  policy  Issued  to  her  thereon,  though  is- 
sued before  the  adoption  of  a  statutory  provi- 
sion expr%Baly  authorising  policies  in  the  name 
of  and  for  the  separate  use  of  the  wife.  Gambs 
V.  Covenant  Mut.  L.  Ins.  Co.  60  Mo.  44. 

And  where  a  wife  takes  out  insurance  on  her 
husband's  life,  she  need  not  prove  that  she  has 
an  Interest  therein,  as  it  Is  to  be  presumed  that 
every  wife  has  an  Interest  in  the  life  of  her  hus- 
band. Keed  v.  Royal  Ezch.  Assur.  Co.  Peake  N. 
P.  Cas.  pt.  2.  p.  70. 

And  a  wife  who  loans  money  to  her  husband 
has  an  Insurable  interest  In  his  life,  both  as  a 
creditor  and  by  reason  of  the  marital  relation, 
which  will  support  the  issue  or  assignment  of 
a  policy  of  insurance  upon  his  life  to  her. 
Sheets  v.  Sheets,  4  Colo.  App.  450,  36  Pac.  310. 

So,  Brummer  v.  Cohn,  86  N.  Y.  14,  40  Am. 
Rep.  503,  Affirming  68  How.  Pr.  239,  holds  that 
the  right  of  a  wife  to  insure  the  life  of  her  hus- 
band was  not  given  by  N.  Y.  act  1840;  that 
she  had  an  Insurable  Interest  at  common  law ; 
and  to  bring  an  insurance  by  a  wife  upon  the 
life  of  her  husband  within  the  operation  of  that 
act,  it  need  not  appear  from  the  terms  of  the 
policy,  or  from  extraneous  evidence,  that  it 
was  the  Intention  of  the  parties  to  avail  them- 
selves of  Its  provisions.  And  that  the  provi- 
sion of  the  2d  section  of  that  act,  that  insur- 
ance by  a  wife  on  the  life  of  her  husband 
may,  in  case  of  her  death  before  the  decease  of 
her  husband,  be  made  payable  to  her  children, 
does  not  confer  any  new  power,  or  authorize  a 
contract  which  before  the  statute  would  be  un- 
authorised. 

And.  In  Packard  v.  Connecticut  Mut.  L.  Ins. 
Co.  0  Mo.  App.  409,  It  was  said  that,  In  view  of 
the  common  law,  where  the  assured  or  benefi- 
ciary has  a  direct  pecuniary  interest  in  the  con- 
tinuance of  the  life  insured,  the  policy  will  be 
valid  and  enforceable  In  favor  of  such  benefi- 
ciary, as,  for  example,  in  case  of  the  insurance 
by  the  wife  of  her  husband's  life,  the  wife  hav- 
ing the  direct  interest  of  her  own  maintenance 
In  tho  life  of  her  husband. 

And  in  Komhach  v.  Piedmont  ft  A.  L.  Ins.  Co. 
:^T^  I.a.  Ann.  2:s:i,  4S  Am.  Rep.  239,  it  was  said  ' 
63  L.  R.  A. 


to  be  thoroughly  settled,  because  universally 
held,  that  a  wife  has  an  insurable  interest  in  the 
life  of  her  husband  on  the  ground  of  the  sup- 
port she  is  entitled  to  from  him. 

Likewise,  in  Continental  L.  Ina  Co.  v.  Webb, 
54  Ala.  688,  which  was  an  action  under  the  Ala- 
bama statute  authorizing  a  wife  to  Insure  the 
life  of  her  husband  for  her  sole  benefit,  it  was 
said  that,  without  the  statute,  the  wife  could 
have  insured  the  life  of  the  husband  for  her 
own  benefit  or  the  benefit  of  herself  and  children, 
but  that  the  proceeds  of  such  a  policy  could  have 
been  pursued  by  his  creditors  If  it  had  been  pur- 
chased with  premiums  paid  by  him. 

And  in  Warnock  v.  Davis.  104  U.  S.  775.  26 
L.  ed.  924,  an  insurable  interest  in  the  life  of 
another  was  defined  to  be  such  an  interest,  aris- 
ing from  the  relations  of  the  party  obtaining  the 
insurance,  either  as  creditor  of  or  surety  for 
the  assured,  or  from  the  ties  of  blood  or  mar- 
riage to  him,  as  will  Justify  a  reasonable  expec- 
tation of  advantage  or  benefit  from  the  continu- 
ance of  his  life, — such  as  the  interest  of  a  wife 
in  the  life  of  her  husband ;  and  it  is  not  neces- 
sary that  Ihe  expectation  of  advantage  or  bene- 
fit should  M  always  capable  of  pecurlary  estima- 
tiou. 

Ami  Hi  Hutson  v.  Merrifield.  61  Ind.  24,  19 
Am.  Rep.  722,  it  was  said  by  the  court  that  no 
question  is  made  in  the  case  as  to  the  validity 
of  a  policy  taken  out  by  a  wife  upon  the  life 
of  her  husband,  or  the  right  of  the  wife,  if  she 
survives  her  husband,  to  have  and  enjoy  the 
proceeds  of  the  policy  as  her  own  separate  es- 
tate :  but  that  It  knew  of  no  statute  in  force  on 
the  subject. 

So,  in  Connecticut  Mut.  L.  Ina  Co.  v. 
Schaefer.  94  U.  S.  457,  24  L.  ed.  251.  it  was  said 
to  be  well  settled  that  a  woman  has  an  insur- 
able interest  in  the  life  of  her  husband ;  but  the 
question  in  the  case  was  as  to  the  effect  of  di- 
vorce upon  insurance  of  the  life  of  the  husband 
in  favor  of  the  wife. 

And  substantially  the  same  statement  was 
made  In  McKee  v.  Phcsnlx  Ina  Co.  28  Mo.  383, 
75  Am.  Dec.  129.  the  question  at  issue  being  the 
same. 

Also.  In  Pullls  V.  Roblaon,  73  Mo.  201,  39  Am. 
Rep.  497,  it  was  said  that  it  is  settled  that  a 
wife  has  such  an  interest  in  the  life  of  her  hus- 
band as  to  make  valid  an  insurance  effected  on 
his  life  for  her  benefit :  but  the  question  in  the 
case  was  as  to  the  effect  of  the  payment  of  pre- 
miums on  such  insurance  by  the  husband  whHe 
insolvent  upon  the  rights  of  his  creditors. 

And  in  Harley  v.  Heist,  86  Ind.  196.  44  Am. 
Rop.  285,  which  involved  an  insurance  pollcjr 
upon  the  life  of  a  husband  for  the  benefit  of  a 
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public  policy,  and  a  policy,  being  void  in 
the  sense  that  it  is  an  illegal  contract,  can- 
not form  the  basis  of  a  suit  to  recover  back 
the  premiums. 

A  wife  has  an  insurable  interest  in  the 
life  of  her  husband. 

3  Barbour's  Dig.  p.  682,  •197;  11  Am.  & 
Eng.  Enc.  T^aw,  p.  319;  Shaddinger  v.  Met- 
ropolitan L.  Ins.  Co.  30  Ohio  L.  J.  337; 
Brennan  v.  Prudential  Ins.  Co,  148  Pa.  199, 
23  Atl.  901 :  Guardian  Mut.  L.  Ins,  Co,  v. 
Hogan,  80  111.  35,  22  Am.  Rep.  180. 

Lack  of  knowledge  by  the  insured  does 
not  form  a  basis  for  a  suit  for  the  return 
of  the  premiums. 

Kahn  v.  Walton,  46  Ohio  St.  196,  20  N. 
E.  203;  Davezac  v.  Seiler,  12  Ky.  L.  Rep. 
699,  14  S.  W.  690:  Singer  Mfg.  Co,  v.  Fer- 
rell,  20  Ky.  L.  Rep.  1201,  48  S.  W.  1078. 

When  an  action  for  recovery  on  the  ground 
of  fraud  is  brought  more  than  five  years 


after  the  act  so  complained  of,  the  plaintiff 
must  allege  and  prove  that  he  did  not,  and 
could  not  by  reasonable  diligence,  discover 
the  fraud  until  within  five  years  before 
the  commencement  of  the  action. 

Dye-  V.  Holland,  4  Bush,  635;  Woods  v. 
James,  87  Ky.  511,  9  S.  W.  513;  Broion  v. 
Brown,  91  Ky.  639,  11  S.  W.  4. 

In  order  for  the  husband  to  recover  in  a 
case  of  this  sort,  not  only  must  the  money 
be  his,  but  the  defendant  must  know  that 
it  is  his. 

Taylor  v.  Metropolitan  L,  Itis.  Co.  20  Ky. 
L.  Rep.  299,  45  S.  W.  1061. 

Messrs.  H.  D.  Gregory  and  Cecil  Pence 
for  appellee. 

Gnffy,  J.,  delivered  the  opinion  of  the 
court : 

The  appellee  instituted  this  action  against 
the  appellant  in  the  Kenton  circuit  court. 


wife,  it  was  said  that,  had  the  wife  procured  the 
policy  to  be  isBiied,  and  paid  the  premiums,  no 
one  could  doubt  as  to  her  ownership  of  the  pol- 
icy and  her  right  to  collect  the  money  due 
thereon ;  but  the  question  in  the  case  was  as 
to  the  Interest  of  the  husband  therein,  and  his 
power  to  assign  It. 

Dicta  to  the  same  effect  are  also  to  be  found 
in  numerous  cases  with  relation  to  Insurable 
Interest  in  life  of  parent  or  child  or  other  rela- 
tions by  blood.  See  note  on  that  subject,  to 
Life  Ins.  Clearing  Co.  v.  O'Neill,  54  L.  R.  A. 


III.  The  right  under  statutes. 

a.  The  substance  and  design  of  statutes. 

Many  of  the  states,  as  well  as  England,  hare 
statutes  authorizing  married  women  to  procure 
insurance  upon  the  lives  of  their  husbands. 
These  statutes  are  generally  uniform,  and  pro- 
vide substantially  that  it  shall  be  lawful  for  any 
married  woman,  by  herself  and  in  her  own  name, 
or  In  the  name  of  any  third  person,  with  his 
assent  as  her  trustee,  to  cause  to  be  Insured,  for 
her  sole  use,  the  life  of  her  husband  for  any 
definite  period,  or  for  the  term  of  his  natural 
life ;  and.  In  case  of  her  surviving  her  husband, 
the  amount  becoming  due  and  payable  by  ihe 
terms  of  the  Insurance  shall  be  payable  to  her 
and  for  her  own  use  free  from  the  claims  of 
the  representatives  of  her  husband,  or  of  any  of 
his  Creditors,  subject  to  the  limitation  that  the 
annual  premium  paid  shall  not  exceed  a  specified 
sum.  Among  the  states  having  such  statutes 
are  Alabama,  Connecticut,  Delaware,  Florida, 
Georgia,  Illinois,  Indiana,  Kansas,  Kentucky, 
Louisiana,  Maryland,  Massachusetts,  Michigan, 
Missouri,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Dakota, 
Texas,  West  Virginia,  and  Wisconsin. 

These  statutes  make  It  lawful  for  a  married 
woman,  herself,  and  for  her  own  benefit,  to  ef- 
fect an  insurance  on  the  life  of  her  husband, 
which  shall  belong  to  her  and  her  children. 
Charter  Oak  L.  Ins.  Co.  v.  Brant,  47  Mo.  410, 
4  Am.  Bep.  328;  Bruner  v.  Thiesner,  12  Mo. 
App.  289;  Kerman  v.  Howard,  23  Wis.  108; 
Mutual  Ben.  L.  Ins.  Co.  v.  Wayne  County  Sav. 
Dank,  68  Mich.  116,  85  N.  W.  863;  Fraternal 
Mnt.  L.  Ids.  Co.  v.  Applegate,  7  Ohio  St.  292; 
Baker  v.  Young,  47  Mo.  453. 

Ajdd  a  policy  of  insurance,  written  by  a  life- 
insurance  company  capable  of  contracting  on 
the  life  of  a  married  man  at  the  request  of  his 
wife,  is,  under  those  statutes,  a  good  contract  of 
Insurance,  and  Is  none  the  less  good  because  one 
53L.  R.  A. 


of  the  contracting  parties,  the  wife,  Is  ordinar- 
ily under  a  disability  to  make  contracts.  Brun- 
er V.  Thiesner,  12  Mo.  App.  289. 

And  they  are  usually  regarded  as  declaratory 
of  the  previously  existing  law.  See  Continental 
L.  Ins.  Co.  V.  Webb,  54  Ala.  688,  supra,  II.,  and 
other  cases  set  forth  In  that  division. 

But,  so  far  as  a  husband  Is  permitted  to  with- 
draw from  the  claims  of  his  creditors  moneys 
paid  for  premiums  on  insurance  for  the  benefit 
of  his  wife  upon  his  life,  and  upon  which.  In  the 
absence  of  the  statute,  they  would  have  had  a 
legal  or  equitable  claim,  the  Intent  and  purposes 
of  the  statute  authorizing  such  insurance  must 
be  regarded  as  enabling,  and  not  as  declaratory 
of  existing  law.  Continental  L.  Ins.  Co.  v. 
Webb,  54  Ala.  688 ;  Brummer  v.  Cohn,  86  N.  Y. 
14,  40  Am.  Rep.  503. 

b.  Their  purpose,  construction,  and  effect. 

1.  Qenerally. 

The  policy  of  these  statutes  finds  its  origin  In 
the  duty  of  maintenance  and  protection  which 
every  husband  owes  to  his  family,  and  the  im- 
portance to  the  state  that  as  few  widows  and 
orphans  as  possible  shall  be  cast  as  paupers  on 
the  public  charity.  Felrath  v.  Schonfield,  76 
Ala.  199,  52  Am.  Uep.  319 ;  Charter  Oak  L.  Ins. 
Co.  v.  Brant,  47  Mo.  419,  4  Am.  Rep.  328. 

A  policy  of  Insurance  Issued  to  a  wife  upon 
the  life  of  her  hnsband  under  such  statutes  con- 
stitutes a  provision  for  a  state  of  widowhood, 
and  for  orphan  children.  Eadie  v.  Slimmon,  26 
N.  Y.  9,  82  Am.  Dec.  395 ;  Dannhauser  v.  Wal- 
lensteln,  52  App.  Dlv.  312,  65  N.  Y.  Supp.  210; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Burroughs,  34 
Conn.  305,  91  Am.  Dec.  725. 

And  such  statutes  are  founded  In  charity,  and 
Intended  to  subserve  a  beneficent  object,  and 
should  be  given  a  most  favorable  construction  to 
carry  out  their  humane  purpose.  Charter  Oak 
L.  Ins.  Co.  V.  Brant,  47  Mo.  419,  4  Am.  Rep. 
328 ;  Felrath  v.  Schonfield,  76  Ala.  199,  52  Am. 
Rep.  319. 

They  are  remedial  in  their  character,  and  are 
In  the  nature  of,  though  not  strictly,  an  ex- 
emption law,  and  should  therefore  be  liberally 
construed  to  effect  the  legislative  policy  con- 
templated in  tlieir  passage.  Felrath  v.  Schon- 
field, 67  Ala.  199,  52  Am.  Rep.  319. 

But,  so  far  as  they  confer  a  special  privilege, 
and  are  in  the  nature  of  a  law  exempting  prop- 
erty from  liability  to  execution,  In  order  to  ob- 
tain the  benefits  Intended  to  be  secured,  there 
must  be  a  substantial  compliance  therewith. 
Fearn  v.  Ward,  66  Ala.  33. 
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seeking  to  recover  the  sum  of  $748.50,  be- 
sides interest,  which  sum  was  paid  to  appel- 
lant by  appellee's  wife  as  premiums  on  sun- 
dry' policies  of  insurance  issued  at  the  in- 
stance of  appellant  and  plaintiff's  wife  upon 
the  life  of  said  appellee.  It  is  allied  that 
plaintitr  never  made  any  application  for  in- 
surauce,  and  had  no  knowledge  that  any 
such  policies  were  issued  until  the  31st  day 
of  July,  1898,  and  that  he  then  inmiediately 
demanded  the  repayment  of  said  money, 
which  was  refused.  It  is  alleged  that  the 
payments,  which  were  commenced  in  1884, 
were  paid  out  of  money  belonging  to  plain- 
tiff. It  is  further  charged  that  the  procure- 
ment of  said  policies  and  the  payment  of 
the  premiums  aforesaid  were  fraudulently 
obtained,  and  all  done  without  the  knowl- 
edge or  consent  of  plaintiff.  By  an  amended 
petition  it  was  alleged  that  plaintiff  did  not 


discover,  and  could  not  by  reasonable  dili- 
gence have  discovered,  the  payments  afore- 
said prior  to  said  31st  of  July,  1898.  A  de- 
murrer to  the  petition  was  overruled,  and, 
as  we  think,  properly.  The  answer  of  the 
defendant  may  be  taken  as  a  traverse  of  all 
the  averments  of  the  petition  which  show  a 
right  to  recover,  except  the  issuing  of  the 
policies  and  the  payments  thereon  are  not 
denied.  The  ten-years  and  five-years  stat- 
ute of  limitation  was  also  pleaded  and  re- 
lied on  by  the  defendant.  A  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  plain- 
tiff for  $520,  with  interest  for  the  period  of 
five  years;  it  being  agreed  that  the  interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
represents  the  average  of  the  interest  cal- 
culated on  each  payment  made.  It  was  also 
agreed  that  the  jury  should,  if  it  found  a 
verdict  for  the  plaintiff,  add  thereto  "with 


And  such  statutes,  being  statutes  of  exemp- 
tion, cannot  operate  upou  contracts  of  Insurance 
existing  befoi'e  the  date  of  their  adoption.     Ihid. 

Kentucky  act  March  12,  1870,  S  31,  however, 
providing  that  a  policy  of  insurance  on  the  life 
of  any  person,  duly  transferred  or  made  payable 
to  any  married  woman,  or  to  any  person  In  trust 
for  her  or  for  her  benefit,  whether  such  trans- 
fer be  made  by  her,  her  husband,  or  other  per- 
son, shall  inure  to  her  separate  use  and  benefit, 
and  that  of  her  children,  Independently  of  her 
husband  or  his  creditors,  or  of  the  person  effect- 
ing or  transferring  the  same,  or  his  creditors, 
is  not  confined  in  its  application  to  policies  of 
insurance  to  be  thereafter  talsen  out,  but  in- 
cludes all  policies  in  which  married  women  are 
the  beneficiaries,  whether  issued  before  or  after 
the  enactment  of  the  statute.  Thompson  v. 
Cundiff,  11  Bush,  667. 

Acts  authorizing  insurance  upon  the  life  of 
a  husband  for  the  benefit  of  his  wife  are  not 
affected  by  legislation  enlarging  the  legal  status 
of  married  women.  Briclc  v.  Campbell,  122  N. 
Y.  337,  10  L.  R.  A.  259,  25  N.  E.  493  :  Barry  v. 
Equitable  Life  Assur.  Soc.  59  N.  Y.  587. 

2.  M^ith  reference  to  oreditora  of  the  husband. 

The  purpose  and  object  of  these  statutes  with 
reference  to  the  creditors  of  the  husband  were 
to  enable  the  wife  to  effect  such  insurance  for 
her  own  benefit,  If  she  should  survive  the  hus- 
band, or  inuring  to  her  children  If  he  should  sur- 
vive her,  exempt  from  the  claims  of  creditors, 
though  the  premiums  were  paid  by  the  husband, 
to  the  extent  of  that  purchased  by  the  prescribed 
annual  premiums,  which  he  Is  permitted  to  pay, 
or,  if  the  whole  premium  was  paid  by  her  from 
her  own  means,  or  by  another  from  his  own 
means  for  her,  then  entirely  exempt  from  the 
claim  of  her  husband  or  lils  creditors,  or  his 
personal  representatives.  Continental  L.  Ins. 
Co.  V.  Webb,  54  Ala.  688;  Fearn  v.  Ward,  65 
Ala^  33. 

But  they  are  designed  also  to  guard  against 
the  perversion  of  the  right  granted  into  a  means 
of  defrauding  creditors.  Fearn  v.  Ward,  65 
Ala.  33. 

And  if  insurance  on  a  husband's  life  was  pro- 
cured payable  to  the  wife  or  children,  or  for 
their  benefit,  his  creditors  upon  his  death  are 
not  entitled  to  the  insurance  moneys,  though  he 
paid  the  premiums.  Central  Nat.  Banli  v. 
Hume.  128  U.  S.  195,  32  L.  ed.  370,  9  Sup.  Ct. 
Rep.  41. 

1'hiis,  under  the  Alabama  statute  authorizing 
insurance  upon  the  life  of  the  husband  and 
father  for  the  sole  benefit  of  the  wife  and  chil- 
dren, free  from  the  claims  of  his  creditors,  pro- 
63  L.  R.  A. 


vided  he  does  not  pay  therefor  premiums  in  ex- 
cess of  $500  annually,  it  is  not  important 
whether  more  than  one  policy,  or  how  many  pol- 
icies, may  have  been  obtained,  if  the  aggregate 
of  annual  premiums  paid  on  the  whole  does  not 
exceed  $r>00,  as  in  such  case  the  rights  of  the 
creditors  would  not  arise.  Stone  v.  Knicker- 
bocker L.  Ins.  Co.  52  Ala.  589. 

And  the  provisions  thereof  authorize  tlie  pay- 
ment of  a  premium  or  premiums  not  exceeding 
$500  for  each  year  on  one  or  more  policies  taken 
out  in  accordance  with  its  provisions^  and  do 
not  appi}'  to  the  aggregate  amount  paid  for  the 
whole  time  the  insurance  has  to  run.  Fearn  v. 
Ward,  65  Ala.  33. 

But  while  the  object  Is  to  authorize  insurance 
upon  the  life  of  the  husband  and  father  for  the 
benefit  of  his  surviving  wife  and  children  freed 
from  the  claims  of  his  creditors,  If  the  limit  Is 
exceeded  the  statute  Intervenes,  and  devotes  tho 
excess  of  Insurance  which  may  l>e  realized  to  the 
payment  of  his  debts.  Stone  v.  lvnickeriK»cker 
L.  Ins.  Co.  52  Ala.  589. 

An  insurance  policy  procured  by  a  wife  apon 
the  life  of  her  husband  under  such  statutes, 
however,  is  not  void  where  the  husband  pavii; 
more  than  the  prescribed  amount  of  premium : 
but  the  wife,  if  she  recovers  thereon,  may  hold 
In  part  In  trust  for  the  creditors  as  represented 
by  the  husband's  administrator  or  assignee  in 
bankruptcy.  Smith  v.  Missouri  Valley  L.  Ins. 
Co.  4  Dill.  363,  Fed.  Cas.  No.  13,083. 

And  the  proviso  of  the  Kentucky  statute,  that 
if  the  premium  on  a  policy  thus  issued  is  paid 
by  any  person  with  intent  to  defraud  creditors 
of  the  insured,  an  amount  equal  to  the  premium 
so  paid,  with  interest  thereon,  shall  inure  to  the 
benefit  of  such  creditors,  will  not  be  so  construed 
as  to  validate  transactions  which  under  the  laws 
theretofore  in  existence  would,  as  to  creditors 
of  the  husband,  have  been  held  and  treated  as 
fraudulent  and  void.  But  when  it  is  shown 
with  reasonable  certainty  that  the  husband 
acted  from  a  sense  of  the  moral  duty  he  owed 
his  family,  and  with  no  actual  intention  to  de- 
fraud his  creditors,  the  insurance  will  be  ap- 
plied to  the  benefit  of  the  wife  and  children, 
though  the  husband  was  insolvent.  Thompson 
V.  Cundiff,  11  Bush,  567. 

N.  Y.  Laws  1840,  $  1,  however,  making  it  law- 
ful for  a  married  woman  to  cause  the  life  of 
her  husband  to  be  insured,  and  providing  that, 
in  case  she  survives  her  husband,  the  amount 
of  the  insurance  shall  be  payable  to  her  or  for 
her  own  use,  free  from  the  claims  of  the  repre- 
sentatives of  the  husband  or  of  any  of  his  cred- 
itors, does  not  take  away  his  common-law  right 
in  the  amount  insured  as  survivor,  where  she 
dies  first.     Olmsted  v.  Keyes,  85  N.  Y.  593. 
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interest,"  without  specifying  time  and  com- 
puting the  same.  Appellant's  motion  for  a 
new  trial  having  been  overruled,  it  prose- 
cutes this  appeal. 

The  first  three  grounds  relied  on  for  a  new 
trial  are,  in  substance,  that  the  verdict  was 
against  the  law,  and  not  sustained  by  suffi- 
cient evidence.  The  fourth  ground  is  too 
vague  to  be  considered,  but  not  tenable  even 
if  considered.  Fifth,  error  of  the  court  in 
allowing  plaintiff  to  amend  his  pleading 
after  the  evidence  was  in.  Sixth,  error  in 
refusing  instructions  1,  2,  and  3  offered  by 
defendant.  Seventh,  error  in  giving  instruc- 
tions 1  and  2,  and  for  order  of  the  court 
to  peremptorily  find  for  the  defendant  at 
the  close  of  plaintiff's  testimony. 

We  think  the  evidence  fully  authorized 
the  verdict.  We  are  also  of  the  opinion  that 
it  was  within  the  sound  discretion  of  the 


court  to  permit  the  amended  pleading  to  be 
filed  after  the  evidence  was  in.  Nor  do/ we 
think  the  court  erred  as  to  giving  or  refus- 
ing instructions.  The  instructions  given  by 
the  court,  in  substance,  told  the  jury  that 
if  they  believed  from  all  the  evidence  that 
the  policies  of  insurance  on  the  life  of  plain- 
tiff were  issued  by  defendant  company  with- 
out the  knowledge  or  consent  of  said  plain- 
tiff, and  that  premiums  were  paid  on  said 
policies  to  the  said  defendant  company  or 
its  agents  during  the  period  from  August  29, 
1888,  to  August  29,  1898,  and  that  said  pre- 
miums were  paid  by  or  through  the  wife  of 
plaintiff,  and  without  the  knowledge  or  con- 
sent of  plaintiff,  and  that  said  premiums 
were  not  paid  by  said  wife  by  any  money 
belonging  to  her,  or  received  by  her  from 
any  source  other  than  the  plaintiff,  and  that 
all  of  said  premiums  were  paid  by  her  with 


And  a  policy  of  Insurance  issued  by  an  insur- 
ance coDipany  to  a  wife  upon  the  life  of  her  hus- 
band, after  which  the  wife  dies  intestate  and 
leaves  no  children,  under  Mass.  Gen.  Stat.  1860, 
p.  830,  providing:  that  a  policy  of  insurance  on 
the  life  of  any  peraon,  made  payable  to  any  mar- 
ried woman  or  to  any  person  in  trust  for  her 
or  for  her  benefit,  inures  to  her  separate  use 
and  benefit,  and  to  the  benefit  of  her  children, 
independently  of  her  husband  or  his  creditors, 
belongs  to,  and  money  arising  therefrom  goes 
to,  the  estate  of  her  husband,  and  is  recoverable 
by  her  husband's  personal  representatives. 
Cole  V.  Kuiclcerboclier  L.  Ins.  Co.  63  How.  Pr. 
442. 

And  the  true  construction  of  an  insurance 
policy  insuring  the  life  of  a  husband,  reciting 
that  it  was  made  in  consideration  of  the  pay- 
ment of  premiums  by  his  wife,  and  made  payable 
to  her,  and  In  case  the  said  assured  should  die 
before  the  decease  of  the  husband  then  the 
amount  to  be  payable  to  their  children  or  tnelr 
guardian  If  they  were  under  age,  where  they 
were  drowned  through  the  sinking  of  a  ship 
upon  which  they  were  passengers,  under  the 
general  laws  of  Massachusetts  of  February  19, 
1851,  autorizing  a  married  woman  to  cause  the 
life  of  her  husband  to  be  insured  for  her  sole 
use,  and  providing  that  in  case  of  her  surviving 
her  husband  the  amount  of  the  insurance  shall 
be  payable  to  her  to  and  for  her  own  use  free 
from  the  claims  of  the  representatives  of  her 
husband  or  of  his  creditors, — is  that  the  inter- 
est of  the  wife  under  the  policy  is  contingent 
upon  her  surviving  her  husband,  and  neither  her 
assigns  nor  her  personal  representatives  have 
any  right  to  the  insurance  money,  except  on 
proof  of  such  survivorship.  Fuller  v.  LInzee, 
1?,^  Mass.  468.  See  also  Chapin  v.  Fellowes, 
36  Conn.  182,  4  Am.  Rep.  49 ;  Fraternal  Mut.  L. 
Ins.  Co.  v.  Applegate,  7  Ohio  St.  292 ;  Baron  v. 
Brummer,  100  N.  Y.  372,  3  N.  E.  474,— infra, 
III.  b,  3 ;  Frank  v.  Mutual  L.  Ins.  Co.  102  N.  Y. 
266,  55  Am.  Rep.  807,  6  N.  E.  667 ;  Cole  v.  Mar- 
ple.  98  111.  58,  38  Am.  Hep.  83, — infra.  III.  c; 
and  see  cases  set  forth  supra.  III.  b,  1. 

8.  With  reference  to  iiile  of  wife  and  children. 

A  husband  or  father  whose  life  is  insured  for 
the  benefit  of  his  wife  or  children  or  both  can 
exercise  no  power  of  disposition  over  the  same 
while  they  are  living  without  their  consent,  and 
has  no  interest  therein  of  which  he  can  avail 
himself,  and  upon  his  death  neither  his  personal 
representatives  nor  his  creditors  have  an  inter- 
est in  the  proceeds.  Central  Nat.  Bank  v. 
Hume,  128  U.  S.  195,  82  L.  ed.  370,  9  Sap.  Ct. 
Rep.  41. 
58  L.  R.  A. 


A  policy  of  insurance  upon  the  life  of  a  hus- 
band, issued  upon  application  of  his  wife,  and 
of  which  she  whs  the  beneficiary,  the  contract 
having  been  made  with  her,  descending  in  case 
of  her  death  to  her  children,  and,  in  the  absence 
of  children,  to  her  legal  representatives,  is  hers 
absolutely  and  solely,  and  the  fact  that  the  hus- 
band paid  one  premium  thereon  does  not  in  any 
way  affect  her  title  to  it.  Sheets  v.  Sheets,  4 
Colo.  App  450,  36  Pac.  310. 

Nor  is  the  title  in  any  way  affected,  under 
the  Massachusetts  statute,  by  the  fact  that  the 
husband  paid  the  premiums  after  the  wife's 
death,  the  wife  having  previously  paid  them. 
Swan  v.  Snow,  11  Alien,  224. 

And  a  policy  of  insurance  issued  to  a  wife 
upon  her  husband's  life,  although  the  premiums 
were  paid  from  his  means,  and  though  it  was  re- 
garded as  a  provision  for  the  wife,  becomes, 
upon  delivery,  irrevocable  so  far  as  he  is  con- 
cerned ;  and  where  it  was  procured  by  the  sur- 
render of  another  policy  belonging  to  the  wife, 
the  husband  will  be  deemed  to  have  acted  as  her 
agent  in  procuring  it,  so  that  his  possession 
would  be  hers  and  he  would  have  no  power  to 
surrender.  Stilwell  v.  Mutual  L.  Ins.  Co.  72 
N.  Y.  385. 

And  such  a  policy  vests  in  the  wife  so  as  to 
descend  to  her  heirs  upon  her  death,  notwith- 
standing the  fact  that  the  husband  was  still 
alive  at  that  time,  and  does  not  remain  in  abey- 
auce  until  the  death  of  the  husband,  and  then 
descend  to  and  vest  in  those  who  were  her  heirs 
at  that  time.  liutson  v.  Merrifleld,  51  Ind.  24, 
19  Am.  Rep.  722.  But  sec  Continental  L.  Ins. 
Co.  V.  Webb,  54  Ala.  688,  infra. 

And  the  rights  of  a  widow  and  her  children 
in  an  Insurance  policy  upon  the  life  of  the  hus- 
band and  father,  made  out  for  their  benefit,  ex- 
ist before  his  death,  and  the  liability  of  the 
insurance  company  becomes  fixed  by  that  event, 
so  chat  such  wife  and  minor  chUdren  cannot  be 
deemed,  after  the  death  of  the  husband  and 
father,  to  be  persons  in  indigent  circumstances 
within  the  meaning  of  the  Louisiana  homestead 
act  of  1852.     Re  Kugler,  23  La.  Ann.  455. 

Nor  is  the  title  of  a  wife  in  an  insurance  pol- 
icy upon  the  life  of  her  husband,  Isbued  upon 
her  application  and  of  which  she  was  the  bene- 
ficiary and  for  which  she  made  the  contract,  af- 
fected by  the  fact  that  the  insurance  company, 
through  excess  of  caution,  required  the  husband 
to  acquiesce  in  the  transaction,  and  release  all 
claims.  Sheets  v.  Sheets,  4  Colo.  App.  450,  86 
Pac.  310. 

So,  under  a  charter  and  an  insurance  act  au- 
thorizing an  insurance  company  to  issue  policies 
of  insurance  upon  the  life  of  any  person,  ex- 
pressed to  be  for  the  use  of  any  woman,  minor. 
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money  belonging  to  plaintiff,  and  furnished 
by  said  plaintiff  to  his  said  wife  to  be  used 
by  her  for  the  purposes  of  the  household  of 
said  plaintiff,  and  the  said  plaintiff  did  not 
know  of  the  issuance  or  existence  of  said 
policies,  or  either  of  them,  until  after  Au- 
gust 29,  1898,  and  that  he  could  not  by  the 
etxercise  of  ordinary  diligence  have  known  of 
the  same  until  after  said  date,  and  did  not 
know  and  could  not  have  known  by  the  ex- 
ercise of  ordinary  diligence  of  the  payment 
of  premiums,  or  any  of  the  premiums,  on 
said  policies,  or  any  of  them,  until  after 
said  29th  of  August,  1898,  then  the  jury 
should  find  a  verdict  for  the  plaintiff  for  the 
aggregate  of  the  premiums  paid,  as  set  out 
herein,  if  any  was  so  paid,  with  interest. 
The  second  instruction  is  as  follows:  "If 
the  jury  should  believe  from  all  the  testi- 
mony that  any  of  the  fsCcts  required  by  in- 


struction No.  1  do  not  exist,  the  jury  should 
find  a  verdict  for  the  defendant.''  The  ma- 
terial portion  of  the  instructions  asked  by 
the  defendant  and  refused  is  embodied  in 
the  instruction  given  by  the  courts  accept 
that  the  refused  instruction  seems  to  re- 
quire that  appellant  should  have  known  that 
the  money  paid  to  it  was  the  money  of  the 
plaintiff.  This  courts  in  the  case  of  the  ap- 
pellant against  Monohan  (102  Ky.  13,  42 
S.  W.  924),  decided  that  if  the  wife  pro- 
cured insurance  upon  the  life  of  the  hus- 
band without  his  knowledge  or  consent,  and 
paid  his  money  therefor,  he  would  be  en- 
titled to  recover  same  back  from  the  in- 
surance company.  It  was  furth«-  decided 
in  said  case  that  it  was  against  public  pol- 
icy for  one  to  procure  a  policy  oi  insurance 
on  the  life  of  another  without  his  knowledge 
or  consent;  that  the  wife  could  not  obtain 


or  minors,  and  providing  that  the  same  shall  in- 
ure to  the  benefit  of  such  person  or  persons  in- 
dependently of  the  one  whose  life  may  be  thus 
insured,  as  well  as  his  creditors,  the  persons 
named  as  beneficiaries  in  the  policy  thus  issued 
are  vested  with  the  entire  beneficial  interest  in 
the  sum  insured  upon  the  delivery  of  the  policy, 
so  that  where  a  husband's  life  is  thus  insured 
for  the  benefit  of  his  wife  and  children,  and  the 
wife  dies,  the  husband  Is  not  authorized  to  dis- 
pose of  the  policy  by  will.  Ruppert  v.  Union 
Mut.  Ins.  Co.  7  Robt.  155. 

And  a  policy  of  insurance  on  the  life  of  a 
hnsband,  Issued  upon  application  of  his  wife, 
and  made  payable  to  her  for  her  sole  use,  and, 
in  case  of  her  death  before  her  husband,  to  be 
paid  to  her  children,  cannot  be  surrendered  by 
the  husband  upon  her  death  leaving  living  chil- 
dren, so  ns  to  cut  off  the  rights  of  the  children ; 
and  where  the  husband  surrenders  the  policy, 
and  takes  out  another  for  the  same  amount  in 
his  own  name  and  for  his  own  benefit,  dating 
it  back  so  as  to  be  of  the  same  date  as  the  one 
surrendered,  and  after  the  payment  of  a  year's 
premium  dies  insolvent,  the  substituted  policy 
will  be  deemed  in  equity  to  belong  to  the  chil- 
dren, and  they,  and  not  the  creditors  of  the 
husband,  will  be  heJd  entitled  to  the  Insurance 
money.  Chapin  v.  Fellowes,  36  Conn.  132,  4 
Am.  Rep.  49. 

And  Swan's  (Ohio)  Rev.  Stat.  480,  §  8,  incor- 
porating an  insurance  company,  providing  that 
policies  of  insurance  may  issue  to  any  married 
woman  in  her  name  or  in  the  name  of  a  third 
person  as  trustee,  for  her  sole  use,  upon  the  life 
of  her  husband,  and.  In  case  of  her  surviving 
him,  the  amount  shall  be  payable  to  her  for  her 
sole  use  and  benetit  free  from  any  claims  of  the 
creditors  or  representatives  of  her  husband,  pro- 
viding the  annual  premium  shall  not  exceed  the 
sum  of  ?150,  unless  paid  from  the  private  prop- 
erty of  the  wife,  authorizes  a  wife  to  take  out 
insurance  upon  the  life  of  her  husband,  and 
treats  her  as  a  feme  sole  in  respect  to  such  poli- 
cies taken  in  her  name,  and  they  become  her  sep- 
arate property,  and  are  placed  beyond  the  reach 
of  her  husband  or  his  creditors,  so  that  he  is 
not  authorized  to  surrender  them.  Fraternal 
Mut.  L.  Ins.  Co.  V.  Applegate,  7  Ohio  St.  292. 

So,  the  provision  of  such  statutes,  that  the 
policy  shall  inure  to  the  separate  use  and  benefit 
of  the  wife  and  her  children,  applies  to  the  man- 
ner of  the  descent  and  distribution ;  and  where, 
after  the  wife  has  received  and  reduced  the 
money  to  possession,  she  dies,  It  goes  to  her  chil- 
dren, and  not  to  her  husband's  representatives. 
Baker  v.  Young,  47  Mo.  453. 

And  where  the  wife  dies  before  the  husband, 
and  no  special  trustee  is  appointed  to  hold  and 
53  L.  R.  A. 


manage  her  interest  in  the  policy,  it  vests  from 
the  time  of  her  death  in  the  administrator  of 
her  estate  for  the  benefit  of  her  children,  and 
neither  the  husband  nor  the  administratrix  of 
his  estate  can  claim  any  property  in  it.  Swan 
V.  Snow,  11  Allen,  224. 

Also,  upon  the  issuing  of  an  insurance  policy 
to  a  wife  upon  the  life  of  her  husband,  the 
amount  to  be  payable  to  herself  if  living,  if 
not,  to  her  children,  a  transmissible  interest 
vests  in  the  children ;  and  where  she  dies  before 
her  husband,  and  one  of  the  children  dies  be- 
fore the  father  leaving  a  child,  the  child  of  the 
deceased  child  takes  by  descent  the  Interest  of 
Its  parent,  and  is  entitled  to  the  portion  of  the 
fund  which  the  parent  would  have  received  if 
living,  and  this  without  reference  to  whether 
the  premiums  were  paid  by  the  husband  or  the 
wife.  Continental  L.  Ins.  Oo.  v.  Palmer,  42 
Conn.  60,  19  Am.  Rep.  530. 

So,  a  policy  of  insurance  upon  the  life  of  a 
husband  for  the  benefit  of  a  wife,  as  provided 
for  by  such  statutes,  is  intended  as  a  provision 
for  the  support  of  the  widow  and  children  of 
the  husband  after  his  death,  and  the  proceeds 
thereof  cannot  be  subjected  to  the  claims  of  the 
creditors  of  the  wife.  Leonard  v.  Clinton,  26 
Hun,  288. 

And  a  policy  of  insurance  upon  the  life  of 
a  husband  and  father  cannot  be  assigned  by  the 
wife  so  as  to  defeat  the  Intent  of  the  statute 
that  such  policies  shall  be  a  security  for  the 
I  family,  or  so  as  to  defeat  the  interest  of  the 
children.  Dannahauser  v.  Wallenstein,  52  App. 
Div.  312,  65  N.  Y.  Supp.  219 :  Eadie  v.  Sllmmon, 
26  N.  Y.  9,  82  Am.  Dec.  395 ;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Burroughs,  34  Conn.  305,  91  Am. 
Dec.  725. 

And  such  a  policy  becomes  payable  to  such 
children,  in  case  of  the  mother's  death  before 
her  husband,  as  were  living  at  the  death  of  both 
the  mother  and  father,  to  whom  the  doty  of 
maintenance  extends  if  they  are  in  their  minor- 
ity, and  not  to  such  children  as  were  living  at 
the  time  of  the  death  of  the  mother.  Continen- 
tal L.  Ins.  Co.  V.  Webb,  54  Ala.  688.  But  see 
llutson  V.  Merrifield,  51  Ind.  24,  19  Am.  Rep. 
722,  supra. 

The  right  of  a  wife  to  take  out  Insurance 
upon  the  life  of  her  hnsband  under  N.  T.  Laws 
1840,  chap.  80.  exempting  policies  of  insurance 
on  the  life  of  the  husband  for  the  benefit  of  the 
wife  from  claims  of  the  representatives  of  the 
husband,  or  any  of  his  creditors,  except  where 
the  amount  of  pr^niums  paid  exceeded  a  cer- 
tain amount  per  annum,  is  not  changed  or  af- 
fected by  the  fact  that  she  has  no  children. 
Baron  v.  Brummer,  100  N.  Y.  372,  8  N.  B.  474. 
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insurance  upon  her  husband's  life  without 
his  knowledge  and  consent.  It  is  further 
said  that,  if  such  practice  was  indulged  in, 
it  might  be  a  fruitful  source  of  crime.  This 
court,  in  the  case  of  this  appellant  against 
Trende  (21  Ky.  L.  Rep.  909,  53  S.  W.  412), 
adhered  to  the  doctrine  announced  in  the 
opinion  supra.  The  court  further  said  that 
'^section  654,  Ky.  Stat.,  was  not  intended 
to,  nor  can  it,  authorize  a  married  woman 
to  cause  to  be  issued  a  policy  on  the  life  of 
her  husband  without  his  consent  to  the  is- 
sual  of  the  policy."  The  contention  of  ap- 
pellant ia  that  plaintiff  could  not  recover 
unless  the  appellant  knew  the  money  being 
received  by  it  from  the  wife  was  the  money 
of  the  plaintiff.  This  contention  is  not  ten- 
able. If  such  a  rule  was  adopted,  it  would 
always  be  impossible  for  the  plaintiff  in 
such  a  case  to  recover  the  money  thus  wrong- 
fully and  fraudulently  paid. 


It  is  suggested  by  appellant  that  tho 
money  was  intrusted  to  his  wife,  and  that 
if  she  misapplied  it  he  is  without  remedy, 
and,  furthermore,  tliat  he  never  required  any 
accounting  by  her  of  the  money  so  intrust- 
ed to  her.  The  evidence  in  this  case  con- 
duces t<^  show  that  the  plaintiff  gave  his 
wife  the  money  for  general  household  or 
family  expenses,  and  it  would  seem  to  be 
a  very  harsh  rule  to  require  him  from  time 
to  time  to  call  upon  his  wife  for  an  account 
as  to  how  she  had  spent  the  money.  It 
would  be  impracticable  to  do  so.  Besides, 
it  would  annoy  his  wife,  and  tend  to  disturb 
the  relation  of  trust  and  confidence  so  es- 
sential to  connubial  happiness.  It  can 
hardly  be  contended  that  a  policy  of  life 
insurance  on  the  life  of  the  husband  would 
properly  be  considered  household  expenses. 
In  fact,  it  is  essentially  different.  It  is 
a  large  and  extensive  business,  totally  dis- 


c  What  policiea  covered  by. 

All  life-insurance  policies  Issued  upon  the  life 
of  a  husband  for  the  benefit  of  his  wife  and  chil- 
dren, which  purport  to  be  her  contract,  would 
seem  to  fall  within  the  protection  of  these  stat- 
utes. 

Thus,  a  wife  and  her  children  are  entitled  to 
life-insurance  policies  on  the  life  of  the  husband 
and  father,  purporting  to  be  contracts  made 
with  her  as  the  party  assured,  and  not  with  the 
husband,  though  they  were  made  without  her 
knovNledge  and  she  remained  in  total  ignorance 
of  their  existence  until  after  his  death,  as  in 
such  case  they  will  be  deemed  to  be  the  persons 
assured  through  the  agency  of  the  husband  and 
father.  Whitehead  v.  New  York  L.  Ins.  Co.  102 
N.  y.  143,  55  Am.  Ilep.  787,  6  N.  E.  267. 

And  a  policy  of  insurance  upon  the  life  of  a 
husband  In  favor  of  his  wife,  purporting  to  be  a 
contract  with  the  wife,  and  reciting  the  pay- 
ment of  the  first  premium  by  her,  is  to  be  re- 
garded as  within  the  equity  of  N.  Y.  act  of  1840, 
providing  for  insurance  upon  the  life  of  a  hus- 
band for  the  sole  benefit  of  his  wife,  so  as  to  ren- 
der the  same  unassignable  under  that  act, 
though  it  appears  that  it  was  issued  upon  appli- 
cation of  the  husband,  and  that  he  actually  paid 
the  premiums.  Wilson  y.  Lawrence,  13  Uun, 
238,  Afilrmed  in  76  N.  Y.  585. 

Nor  is  that  act  confined  to  cases  in  which  the 
"premiums  are  paid  by  or  out  of  the  funds  of 
the  husband,  but  it  authorizes  any  married 
woman  to  cause  to  be  Insured  for  her  sole  use 
the  life  of  her  husband,  the  amount  thereof  to 
tie  payable  to  her  fi*ee  from  the  claims  of  the 
representatives  of  the  husband  or  of  any  of  his 
•creditors,  wherever  the  amount  of  the  premium 
annually  paid  does  not  exceed  $300.  Frank  v. 
Mutual  L.  Ina  Co.  102  N.  Y.  266,  55  Am.  Rep. 
807,  6  N.  E.  667. 

And  that  act  does  not  require  that  It  should 
appear  by  the  policy  that  it  was  issued  under 
the  act,  in  order  to  secure  to  the  wife  the  bene- 
4t  of  its  provisions.  Brummer  v.  Cohn,  86  N. 
T.  14,  40  Am.  Rep.  603 ;  Brick  v.  Campbell,  122 
N.  Y.  337,  10  L.  R.  A.  259,  25  N.  E.  493 ;  Dann- 
faauser  v.  V/allensteln.  62  App.  DIv.  312,  65  N. 
Y.  Supp.  219. 

The  intention  to  take  the  benefit  of  the  stat- 
ute is  to  be  presumed  from  the  beneficial  nature 
of  the  policy.  Brick  v.  Campbell,  122  N.  Y.  337, 
10  L.  H.  A.  259,  25  N.  E.  493;  Dannhauser  v. 
Wallenstcin,  52  App.  Dlv.  312,  65  N.  Y.  Supp. 
^19. 

And  an  omission  to  provide,  in  an  insurance 
policy  upon  the  life  of  a  husband  for  the  bene^ 
at  of  the  wife,  for  the  disposition  of  the  fund 
•5o  L*  R.  A. 


in  case  of  the  death  of  the  wife  before  that  of 
her  husband,  or  of  a  statement  in  the  applica- 
tion that  the  Insurance  is  for  the  benefit  of  the 
wife  solely,  does  not  rebut  the  presumption  that 
in  taking  the  policy  the  wife  intended  to  avail 
herself  of  the  provisions  of  N.  Y.  act  1840,  chap. 
80,  authorlsslng  Insurance  for  her  sole  benefit. 
Brick  V.  Campbell,  122  N.  Y.  337,  10  L.  B.  A. 
259,  25  N.  E.  493 ;  Brummer  v.  Cohn,  86  N.  Y. 
14,  40  Am.  Rep.  503. 

Nor  do  the  deliberate  statement  in  the  appli- 
cation. In  answer  to  the  question  as  to  whose 
benefit  the  insurance  was  for,  that  it  was  for 
the  benefit  of  the  wife,  and  the  striking  out  of 
the  words  "and  her  children,"  rebut  the  pre- 
sumption that  the  wife,  tn  taking  the  policy, 
had  that  act  in  view,  that  act  as  amended  by 
Laws  1862,  chap.  70,  Laws  1866,  chap.  656,  ex- 
pressly providing  that  the  Insurance  may  be 
made  payable.  In  case  of  the  death  of  the  wife 
before  it  becomes  due,  to  the  husband,  or  to  their 
children.  Brummer  v.  Cohn,  86  N.  Y.  14,  40 
Am.  Rep.  503. 

So,  the  fact  that  a  policy  of  Insurance  upon 
the  life  of  a  husband  for  the  benefit  of  his  wife 
was  an  endowment  policy  payable,  not  at  death, 
but  after  a  designated  number  of  years,  does  not 
remove  it  from  the  operation  of  N.  Y.  act  1840, 
providing  for  Insurance  upon  the  life  of  the  hus- 
band for  the  wife's  sole  benefit, — at  least  under 
the  amendment  thereto  In  Laws  1866,  chap.  6.'>6, 
striking  out  the  words  of  the  first  section  in  the 
original  act,  which  made  the  insurance  payable 
to  the  wife  in  case  of  her  surviving  her  husband, 
and  inserting  the  words  "in  case  of  her  surviv- 
ing such  period  or  term."  Brummer  v.  Cohn,  86 
N.  Y.  14,  40  Am.  Rep.  503,  Affirming  9  Daly,  36. 

And  the  validity  of  an  insurance  policy  origi- 
nally issued  for  the  sole  use  of  a  married 
woman,  insuring  the  life  of  her  husband  In  con- 
formity with  the  statute,  is  not  affected,  and 
the  character  of  the  policy  is  not  changed,  by 
an  indorsement  upon  it  by  which  it  became  a 
paid-up  policy.  Mutual  L.  Ins.  Co.  v.  Terry, 
62  How.  Pr.  325. 

Likewise,  where  a  wife  suggests  to  her  hus- 
band the  taking  out  of  a  policy  of  Insurance 
upon  his  life,  and  he  does  so,  paying  therefor 
with  her  money,  and  the  wife  pays  all  the  sub- 
sequent premiums  out  of  her  separate  estate, 
for  which  receipts  are  issued  to  her,  though  he 
signs  the  application  in  his  own  name,  this 
comes  within  1  Swan  &  C.  Ohio  Stat.  737,  which 
allows  a  wife  by  herself  and  in  her  own  name 
to  Insure  her  husband's  life  to  any  amount  for 
which  she  can  pay  the  premiums  out  of  her 
separate  estate,  and  entitles  her  to  the  insurance 
money  free  from  the  claims  of  her  husband's 
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tinct  from  general  household  or  family  ex- 
penses. It  may  be  that  a  person  selling 
necessary  articles,  or  articles  presumably 
for  household  and  family  purposes,  would  be 
protected,  whether  or  not  the  articles  were 
m  good  faith  purchased  for  that  purpose, 
because  such  purchases  would  be  within  the 
apparent  authority  of  the  agent  making  the 
same.  Besides  all  this,  we  think  the  evi- 
dence tends  to  show  that  the  appellant  had 
reasonable  grounds  to  believe  that  the  pre- 
miums were  paid  out  of  plaintiff's  money 


and  without  his  consent.  It  seems  to  us 
that  it  is  not  only  illegal  and  against  public 
policy  for  any  insurance  company  to  engage 
in  such  insurances  as  unquestionably  exist- 
ed in  this  case,  but  it  is  also  to  be  con- 
demned for  the  further  reason  that  the  tend- 
ency is  to  induce  the  wife  to  use  money  for 
insurance  purposes  that  ought  to  be  applied 
to  the  purchase  of  food  and  raiment  for  the 
family.  It  is  also  likely  to  produce  dis- 
cord in  the  family. 
Judgment  affirmed,  v>ith  damages. 


creditors,  as  the  making  of  the  application  by 
the  husband  will  be  deemed  to  have  been  done 
by  him  as  her  agent.  Jacob  v.  Continental  L. 
Ins.  Co.  1  Cin.  Sup.  Ct.  Rep.  519. 

And  where  insurance  is  procured  by  a  hus- 
band upon  his  own  life  and  made  payable  to  his 
wife,  though  without  previous  authority  from 
her,  her  subsequent  acceptance  of  the  policy 
from  him  is  a  sufficient  adoption  of  his  act  to 
constitute  a  valid  contract  between  her  and  the 
company,  unless  objection  that  the  premium  was 
not  paid  and  that  the  policy  was  never  duly  de- 
livered can  be  sustained.  Thompson  v.  Ameri- 
can Tontine  Life  &  Sav.  Ins.  Co.  46  N.  Y.  674  ; 
Felrath  v.  Schonfield,  76  Ala.  199,  52  Am.  liep. 
219. 

And  where  a  husband  takes  out  a  pol!<*y  of 
insurance  on  his  own  life  payable  to  his  legal 
representatives,  and  afterwards  assigns  the  pol- 
icy to  his  wife,  who  surrenders  it  and  takes 
out  a  new  policy  payable  to  herself,  the  policy 
thus  taken  out  I'hHs  within  the  provision  of  N. 
Y.  Stat.  1840,  by  which  wives  were  authorized 
to  insure  the  life  of  their  husbands  for  their 
own  benefit,  and  is  tl)erefore  nonassignable  with- 
out the  consent  of  the  husband.  Dannhauser  y. 
Wallenstein,  52  App.  Div.  312,  65  N.  Y.  Supp. 
219. 

So,  policies  of  insurance  obtained  by  a  hus- 
band upon  his  own  life,  by  the  terms  of  which 
they  are  payable  to  his  wife  upon  his  death,  are 
in  substantial  conformity  with  the  provision  of 
N.  Y.  Laws  1858,  chap.  187,  as  amended  by 
Laws  1886,  chap.  656,  authorizing  a  married 
woman  to  insure  the  life  of  her  husband  in  her 
own  name  or  that  of  any  other  person  with  his 
consent  for  her  sole  and  separate  use,  the  insur- 
ance so  effected  to  be  free  from  the  claims  of  his 
creditors  or  those  of  his  representatives ;  and 
such  policies  are  within  the  protection  of  that 
law.     Bloomingdale  v.  Lisberger,  24  Hun,  355. 

And  the  assignment  by  a  husband  of  a  policy 
of  insurance,  payable  to  him,  his  executors,  ad- 
ministrators, and  assigns,  to  his  wife,  is  within 
the  spirit  of  the  provision  of  111.  Rct.  Stat.  1874, 
chap.  73,  §  54,  p.  607,  that  it  shall  be  lawful 
for  any  married  woman,  by  herself  and  in  her 
own  name,  or  in  the  name  of  any  third  person 
with  his  assent  as  her  trustee,  to  cause  to  be  in- 
sured, for  her  sole  use,  the  life  of  her  husband 
for  any  definite  period  or  for  the  term  of  his 
natural  life,  and,  in  case  of  her  surviving  such 
period  or  term  the  amount  of  the  insurance  shall 
be  payable  to  her  for  her  own  use,  free  from  the 
claims  of  the  representatives  of  the  husband  or 
any  of  his  creditors ;  provided,  that  if  the  pre- 
mium of  such  insurance  is  paid  by  any  person 
with  intent  to  defraud  his  creditors,  an  amount 
equal  to  the  premium  so  paid  with  interest 
thereon  shall  inure  to  their  benefit ;  and  the  wife 
has  a  clear  right,  with  the  consent  of  the  insur- 
ance company,  to  accept  such  an  assignment ; 
but  premiums  paid  by  the  husband  while  in- 
solvent can  be  recovered  by  the  creditors.  Cole 
V.  Marple,  95  111.  58,  38  Am.  Rep.  83. 

But  N.  Y.  Laws  1840,  chap.  80,  giving  a  wife 
the  right  to  Insure  the  life  of  her  husband  and 
a  vested  interest  in  the  policy,  does  not  apply  to 
63  L.  R.  A. 


a  certificate  of  membership  Issued  to  a  member 
by  a  mutual  accident  association.  Steinhausen 
V.  I*ref erred  Mut.  Acci.  Asso.  59  Hun,  33G,  13 
N.  Y.  Supp.  36. 

And  the  rights  acquired  by  a  beneficiary  un- 
der a  certificate  of  a  benevolent  society,  the  con- 
stitution of  which  provides  that  upon  the  death 
of  a  member  the  sum  realized  from  the  required 
payments  by  each  member  shall  be  paid  to  the 
widow  or  minor  children  of  the  deceased  mem- 
ber, are  not  those  existing  under  a  contract  of 
insurance  upon  the  life  of  a  party,  under  N.  Y. 
Laws  1840,  chap.  80,  Laws  1858,  chap.  187, 
empowering  a  wife  to  insure  the  life  of  her  hus- 
band, so  as  to  prevent  a  change  in  the  consti- 
tution of  the  society  making  the  benefit  payable 
to  a  person  designated  by  the  member  in  his 
lifetime.  Durian  v.  Central  Vereln  of  Her- 
mann's Scehnne,  7  Daly,  173. 

And  where  a  husband  agrees  for  insurance, 
and  causes  his  wife  to  be  named  as  the  t>eut:xi- 
ciary  in  the  policy,  and  permits  the  insertion  of 
a  condition  that  if  any  annual  premium  is  not 
fully  paid  at  the  time  provided  for  the  policy 
bball  become  null  and  void  and  wholly  forfeited, 
though  the  policy  is  regarded  as  having  been 
procured  by  the  wife,  and  as  the  result  of  an 
agreement  made  between  her  and  the  Insuranr^ 
company,  since  the  husband  Is  the  actor  In  the 
transaction  and  represents  the  wife,  and  she 
claims  the  benefit  of  his  acts  and  the  policy  pro- 
cured by  his  agency,  she  necessarily  ratifies  and 
afiirms  the  contract  as  it  is  made,  with  ail  lis 
terms  and  conditions,  and  Is  bound  by  the  pro- 
vision with  reference  to  forfeiture.  Baker  v. 
Union  Mut.  L.  Ins.  Co.  43  N.  Y.  283. 

So,  a  policy  of  insurance  upon  the  life  of  a 
father  in  favor  of  one  of  his  several  children  is 
not  within  the  provisions  of  Ala.  Code  1876, 
§  2733,  authorizing  any  married  woman  to  have 
her  husband's  life  insured  for  her  sokt  benefit, 
or,  In  case  of  her  death,  for  that  of  her  children* 
free  from  the  claims  of  any  of  the  husband's 
creditors.     Fearn  v.  Ward,  65  Ala.  33. 

And  an  insurance  policy  upon  the  life  of  s 
husband,  payable  to  his  wife,  or,  In  case  of  her 
death  before  his,  to  her  executors,  administra- 
tors, and  assigns,  and  not  to  her  children.  Is 
not  within  the  provisions  of  Pa.  act,  April  9, 
1 850,  §  14,  providing  that  it  shall  be  lawful  for 
any  married  woman,  by  herself.  In  her  name  or 
In  the  name  of  any  third  p^son  with  his  assent 
as  her  trustee,  to  cause  to  be  insured  for  her 
sole  use  the  life  of  her  husband,  and  in  case  of 
her  surviving  her  husband  the  sum  or  net 
amount  of  the  insurance  becoming  due  and  pay- 
able by  the  terms  thereof  shall  be  payable  to 
and  for  her  own  use  free  from  the  claims  of  the 
representatives  of  her  husband  or  any  of  his 
creditors ;  and  where  in  such  case  she  dies  first, 
the  proceeds  of  the  policy  are  to  be  paid  to  her 
ndministrator,  who  will  hold  them  in  trust  for 
distribution  among  the  persons  entitled,  under 
the  laws  of  the  commonwealth,  to  her  estate, 
where  she  dies  intestate.  Deglnther's  Appeal, 
83  Pa.  337. 

Xor  does  Mo.  Rev.  Stat.  $  5278,  authorizing 
married   women    to   Insure  the   lives  of   their 
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husbands  for  their  own  benefit,  authorize  a  num- 
ber of  married  women  to  form  a  mutual  insur- 
ance company  for  the  purpose  of  insuring  the 
lives  of  each  others  husbands.  Bruner  v.  Thies- 
ner,  12  Mo.  App.  289. 

Attention  is  here  called  to  the  fact  that  this 
note  is  not  exhaustive  as  to  cases  construing 
statutes  authorizing  insurance  upon  the  lives 
of  married  men  for  the  benefit  of  their  wives 
and  children.  Coaes  in  which  it  appears  that 
the  insurance  in  question  was  procured  upon  the 
application  of  the  husband,  and  the  premiums 
were  paid  by  him,  have  been  omitted,  as  not  in- 
volving the  question  of  the  right  of  a  wife  to 
Insure  the  life  of  her  husband,  except  in  some 
instances  in  which,  from  the  peculiar  circum- 
stances of  the  case  in  hand,  that  question  has 
arisen. 

IV.  Promised  marriage  and  irregular  marriages. 

Whenever  there  is  such  a  relationship  that 
the  Insurer  has  a  legal  claim  on  the  insured  for 
services  or  support,  or  when,  from  the  personal 
relation  between  them,  the  former  has  a  rea- 
sonable right  to  expect  some  pecuniary  advan- 
tage from  the  continuance  of  the  life  of  the 
other,  or  to  fear  loss  from  his  death,  an  insur- 
able interest  exists,  as  in  case  of  a  man  and 
woman  between  whom  a  contract  of  marriage 
exists  (Taylor  v.  Travelers  Ins.  Co.  15  Tex.  Civ. 
App.  254.  39  S.  W.  185)  ;  or  in  case  the  mar- 
riage is  illegal.  Lampkin  v.  Travelers  Ins.  Co. 
11  Colo.  App.  249,  52  P&c.  1040. 

And  a  life-insurance  policy  insuring  the  life  of 
a  man,  issued  and  delivered  to  a  woman  with 
whom  he  had  an  existing  contract  of  marriage, 
and  made  payable  to  her  as  his  intended  wife, 
she  paying  the  premium,  is  not  a  mere  wagering 
contract,  or  one  that  in  any  wise  conflicts  with 
public  policy,  and  is  valid  in  case  of  his  death 
before  tlie  contemplated  marriage  was  solem- 
nized, since  she  had  an  interest  in  his  life,  be- 
cause. If  he  bad  lived  and  violated  the  contract, 
she  would  have  had  her  action  for  damages,  and, 
had  he  observed  the  contract,  then  as  his  wife 
she  would  have  been  entitled  to  support.  Chis- 
holm  V.  National  Capitol  L.  Ins.  Co.  52  Mo.  213, 
14  Am.  Rep.  414. 

In  the  above  case  it  was  said,  in  effect,  that 
a  policy  of  insurance  issued  to  a  wife,  or  in- 
tended wife,  upon  the  life  of  her  husband,  or 
Intended  husband,  is  not  void  at  common  law, 
since  the  contract  of  life  insurance  Is  not  one  of 
indemnity,  but  a  mere  contract  to  pay  a  certain 
sum  of  money  on  the  death  of  a  person.  In  con- 
sideration of  due  payment  of  certain  annual  pre- 
miums during  his  life ;  and  that  where  there  is 
no  statute  covering  the  right  of  an  intended  wife 
to  take  out  insurance  hpon  the  life  of  her  intend- 
ed husband,  such  insurance  can  be  declared  in- 
valid only  on  the  ground  that  it  Is  against  pub- 
lic policy ;  and  that  there  is  nothing  to  show 
that  the  contract  in  question  is  in  any  way 
against  public  policy. 

So,  a  policy  of  insurance  issued  upon  the  life 
of  a  man  to  a  woman  to  whom  he  was  married, 
upon  his  application  as  her  agent,  which  mar- 
riage was  void  from  the  fact  that  she  had  a 
husband  living  to  whom  she  was  previously 
married,  does  not  come  within  the  reason  of  the 
rule  prohibiting  gaming  policies,  and  is  not  open 
to  the  objection  that  such  Insurance  offers  in- 
ducement to  crime,  where  the  husband  had  no 
knowledge  of  the  previous  marriage ;  since, 
though  the  marriage  was  illegal,  the  woman  had 
In  fact  an  interest  in  the  life  of  the  man,  as  he 
treated  her  as  his  wife  and  supported  her,  and 
she  passed  in  society  as  such.  Equitable  Life 
Assur.  Soc.  V.  Paterson,  41  Ga.  838,  5  Am.  Rep. 
536. 

And  while  the  legality  of  a  supposed  marriage 
is  a  material  fact  which  will  aflTect  the  character 
53  L.  R.  A. 


of  the  risk  in  case  of  an  insurance  by  the  sup- 
posed husband  for  the  benefit  of  the  supposed 
wife  as  her  agent,  the  failure  of  the  supposed 
husband  on  the  procurement  of  such  insurance 
to  inform  the  company  of  the  true  relations  be- 
twem  them  is  not  such  a  false  representation  as 
will  avoid  the  insurance  policy,  under  (ia.  Kev. 
Code,  SI  2670-2672,  providing  that  any  varia- 
tion from  the  truth,  by  which  the  nature,  ex- 
tent, or  character  of  the  risk  is  aflfected.  will 
avoid  the  policy,  but  if  the  party  acts  bona  fide, 
and  states  what  he  thinks  is  the  truth,  this 
does  not  make  the  policy  void,  but  the  wilful 
concealment  of  a  fact  which  enhances  the  risk 
does  do  so,  where  the  marriage  between  the 
parties  was  void  because  the  woman  had  a  pre- 
vious husband  living,  but  the  man  had  no  knowl- 
edge of  that  fact  at  the  time.     Ibid. 

And  where  an  insurance  company  seeks  to 
avoid  a  policy  on  the  ground  of  the  false  rep- 
resentations in  the  application,  that  the  assured 
was  the  wife  of  the  insured,  the  burden  of 
proof  rests  upon  it  to  show  it.  Lampkin  v. 
Travelers'  Ins.  Co.  11  Colo.  App.  249,  52  Pac. 
1040. 

And  the  fact  that  the  assured  was  not  the 
lawful  wife  of  the  insured  because  he  had  an- 
other wife  living  does  not  destroy  her  insurable 
interest  in  his  life ;  and  a  direction  in  the  ap- 
plication for  the  policy  to  pay  Mrs.  .  .  . 
(giving  his  name),  "whose  relation  to  me  is 
that  of  wife,"  is  neither  a  warranty  nor  a  rep- 
resentation the  falsity  of  which  would  affect  the 
validity  of  the  insurance.     Ibid. 

So,  In  Missouri,  where  marriage  may  be  had 
by  the  mutual  present  consent  of  two  competent 
persons,  made  in  good  faith,  without  the  addi- 
tion of  any  prescribed  formalities,  Insurance 
procured  by  a  woman  upon  the  life  of  a  man 
to  whom  she  had  been  married,  but  who  had 
another  wife  living  at  the  time,  is  valid,  where 
thereafter  the  former  wife  died,  and  subsequent 
to  that  time  the  insured  and  the  assured  agreed 
by  mutual  consent,  given  in  good  faith,  to  l>e- 
come  husband  and  wife,  and  lived  together  as 
such  thereafter.  Holabird  v.  Atlantic  Mut.  L. 
Ins.  Co.  2  Dill.  166,  note.  Fed.  Cas.  No.  6,587. 

For  validity  of  life  insurance  taken  by  a  man 
for  the  benefit  of  a  betrothed  wife,  see  note  to 
Alexander  v.  Parker  (111.)  19  L.  E.  A.  187. 

V.  Conavnt  to  me  by  wife  of  huaband*»  fund: 

While  a  wife  has  an  insurable  Interest  in  the 
life  of  her  husband  she  cannot  be  permitted 
to  obtain  Insurance  on  his  life  without  his 
knowledge  and  consent,  since  such  a  practice 
might  be  a  fruitful  source  of  crime.  Metropoli- 
tan L.  Ins.  Co.  V.  Trende,  21  Ky.  L.  Uep.  909, 
53  S.  W.  412 ;  Metropolitan  L.  Ins.  Co.  v.  Sehl- 
horst,  21  Ky.  L.  Rep.  912,  53  S.  W.  524 ;  Metro- 
politan L.  Ins.  Co.  v.  Monoban,  102  Ky.  13.  42 
S.  W.  024. 

And  a  husband  whose  wife  procures  insurance 
on  his  life,  paying  the  premiums  thereon  with- 
out his  knowledge  or  consent  from  moneys  be- 
longing to  him  which  he  has  given  her  for 
household  purposes  only,  is  entitled  to  recover 
the  premiums  thus  paid  from  the  insurance  com- 
pany, the  contract  of  insurance  being  void.  Met- 
ropolitan L.  Ins.  Co.  V.  Sehlhorst,  21  Ky.  1^. 
Uep.  912,  53  S.  W.  524  ;  Metropolitan  L.  Ins.  Co, 
V.  Monohan,  102  Ky.  13,  42  S.  W.  924  :  Metro- 
politan L.  Ins.  Co.  V.  Ueinke,  15  Ky.  L.  Rep.  125. 

This  is  the  rule  of  Mrtkopolitan  L.  Ins.  Co. 
V.  Smith. 

And  Ky.  Stat.  §  654,  authorizing  insurance 
by  a  wife  on  her  husband's  life,  enacted  prior 
to  the  act  of  1894,  enlarging  the  rights  uf  mar- 
ried women,  was  only  intended  to  authorize  a 
married  woman  to  invest  her  means  without  the 
consent  of  her  husband  In  life  insurance,  and  to 
make  the  same  her  separate  property  free  from 
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Any  claim  of  her  husband  or  othera,  and  does 
not  authorize  her  to  procure  insurance  upon 
his  life  and  pay  the  premiums  therefor  with  his 
means.  Metropolitan  L.  Ins.  Co.  ▼.  Trende,  21 
Ky.  L.  Rep.  909,  53  S.  W.  412 ;  Metropolitan  L. 
Ins.  Co.  v.  Sehlhorst,  21  Ky.  L.  Rep.  912,  53 
S.  W.  524. 

A  contract  of  life  Insurance  is  a  personal 
contract,  and  cannot  be  made  without  the 
knowledge  and  consent  of  the  person  whose  life 
is  insured ;  and  the  courts  will  not  enforce  a 
policy  of  insurance  procured  by  a  wife  upon  the 
life  of  her  husband  without  his  consent.  Met- 
ropolitan L.  Ins.  Co.  V.  Reinke,  15  Ky.  L.  Rep. 
125. 

But  a  husband,  whose  life  is  insured  by  his 
wife  In  her  favor,  is  not  entitled  to  recover  the 
premiums  paid  by  her  to  the  insurance  company 
where  the  money  used  in  payment  of  such  pre- 
miums came  from  any  source  other  than  him- 
self. Metropolitan  L.  Ins.  Co.  v.  Trende,  21 
Ky.  L.  Rep.  909,  53  S.  W.  412;  Metropolitan  L. 
Ins.  Co.  V.  Sehlhorst,  21  Ky.  L.  Rep.  912,  53 
S.  W.  524. 

And  a  husband  seeking  to  recover  of  an  in- 
surance company  for  premiums  paid  by  his  wife 
upon  an  Insurance  policy  obtained  by  her  upon 
his  life  without  his  knowledge  or  consent  has 
the  burden  of  proving  that  the  money  used  in 
the  payment  of  such  premiums  was  his  money. 
Metropolitan  L.  Ins.  Co.  v.  Monohan,  102  Ky. 
13,  42  S.  W.  924  ;  Metropolitan  L.  Ins.  Co.  v. 
Reinke,  15  Ky.  L.  Rep.  125. 

And  the  testimony  of  a  husband  in  an  action 
by  him  against  an  insurance  company  to  recover 
premiums  paid  by  his  wife  upon  a  policy  pro- 
cured by  her  upon  his  life  without  his  knowl- 
edge or  consent,  that  his  wife  had  no  income, 
and  never  earned  any  money.  Is  not  sufficient  to 
warrant  the  Jury  in  concluding  that  the  money 
with  which  the  premiums  were  paid  was  his 
money,  so  as  to  authorize  a  recovery  therefor. 
Metropolitan  L.  Ins.  Co.  v.  Monohan,  102  Ky. 
13,  42  S.  W.  924. 

So,  a  husband  upon  whose  life  a  policy  of  In- 
aurance  is  obtained  by  his  wife,  who  signs  his 
name  as  the  person  applying  therefor,  without 
his  knowledge  or  consent,  is  estopped  from  deny- 
ing the  validity  thereof,  where,  after  acquiring 
knowledge  thereof,  he  procures  two  other  poli- 
<:ie8  to  be  Issued  In  his  name  by  the  same  com- 
pany, signing  the  applications  therefor  and 
referring  to  the  preceding  policies  aa  current 
policies,  and  acquiesces  in  the  payment  of  the 
premiums  on  all  three  of  them  ;  and  in  such  case 
he  cannot  recover  the  premiums  paid  upon  the 
policy  procured  by  the  wife.  Wakeman  v.  Met- 
ropolitan L.  Ins.  Co.  30  Out.  Rep.  705. 

See  also  Felrath  v.  Schonfield,  76  Ala.  199,  52 
Am.  Rep.  319,  supra,  II. 


TI.  Conclusion, 

It  has  been  claimed  that,  previous  to  the 
enactment  of  14  Geo.  III.  no  Insurable  interest 
on  the  part  of  the  assured  in  the  life  of  the  In- 
sured was  necessary  to  life  insurance,  and  as 
that  statute  was  not  incorporated  into  the  ju- 
risprudence of  tbis  country,  some  Inclination 
has  been  shown  here  to  bold  it  to  be  unneces- 
sary. By  the  decided  weight  of  authority,  how- 
ever, insurable  interest  is  necessary  to  the  va- 
lidity of  life  insurance,  and  a  wife  has  an  in- 
surable interest  in  the  life  of  her  husband,  and 
by  virtue  of  this  interest  Is  entitled  to  procure 
insurance  on  his  life,  this  being  deemed  to  have 
been  the  common-law  rule  previous  to  14  Geo. 
III.  as  well  as  since.  A  large  numl>er  of  the 
states,  however,  have  enacted  statutes  expressly 
providing  for  such  insurance  by  a  married 
woman  for  her  sole  benefit,  or  for  that  of  her 
children  in  case  of  her  death  before  that  of  her 
husl>and,  exempt  from  the  claims  of  the  repre- 
sentatives of  the  husband  or  of  his  creditors. 
These  statutes  arc  deemed  declaratory  of  ex- 
isting law,  except  so  far  as  they  effect  an  ex- 
emption of  the  insurance  purchased,  or  of  pre- 
miums paid  by  the  husband,  from  the  demands 
of  bis  creditors.  In  that  sense  they  are  I'emed- 
ial,  and,  their  object  being  to  protect  the  widow 
and  the  orphan,  they  are  to  t>e  liberally  con- 
strued, though  they  are  to  be  substantially  com- 
piled with.  Under  these  statutes,  all  control  of 
the  husband  over  the  insurance  is  taken  away  so 
long  as  either  his  wife  or  any  of  his  children 
survive,  and  neither  he,  his  representatives,  nor 
his  creditors,  can  control  it  after  his  death.  If 
any  of  them  survive  him.  If  he  pays  more  for 
the  insurance  out  of  his  own  funds,  however, 
than  the  statutory  limit,  a  proper  proportion 
of  it  may  be  reached  by  his  creditors,  though  the 
balance  remains  valid  and  collectible  by  the  wife 
and  children.  These  statutes  seem  to  apply 
to  all  insurance  on  the  life  of  the  husband  for 
the  benefit  of  the  wife  and  children,  i-ncluding 
that  obtained  by  him  as  well  as  that  obtained  by 
her,  and  including  endowment  insurance  as  well 
as  regular  life.  Mutual  and  beneficiary  insur- 
ances arc  not  Included. 

So,  the  fact  that  the  parties  were  merely  en- 
gaged to  be  married,  or  that  their  marriage 
was  irregular  or  illegal,  does  not  affect  the  right 
to  Insure,  as  in  such  case  the  expectation  of  fu- 
ture support  furnishes  a  sufllclent  Insurable  in- 
terest. A  wife  cannot  be  permitted  to  insure 
the  life  of  her  husband,  however,  without  his 
knowledge  or  consent,  and  pay  for  it  with  his 
moneys  intrusted  to  her  for  a  different  purpose : 
And  if  she  does  so  the  insurance  is  void,  and  the 
husband  is  entitled  to  recover  the  premiums  paid 
from  the  insurance  company,  though  he  could 
not  do  so  if  the  money  was  procured  from  any 
other  source.  F.  H.  B. 
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AMERICAN  FINE  ART  COMPANY,  Appt. 

(109  Wis.  171.) 
*1.     If  a  Jndsment  be  entered  npon  the 
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verdict  of  a  Jnry,  and  afterwards  upon  mo- 
tion an  order  be  entered  setting  it  aside  and 
granting  a  new  trial  unless  the  party  in 
whose  favor  the  same  was  entered  submits  to 
a  spocitled  reduction  thereof,  and  such  party 
does  so  submit,  and  the  Judgment  is  perfected 
accordingly,  such  order  is  an  intermediate 
order  as  regards  Kuch  perfected  judgment,  and 


Note. — As  to  right  to  wages  on  part  perform- 
ance of  contract,  see  Timberlake  v.  Thayer 
(Miss.)   24  L.  R.  A.  231,  and  note. 

For  statute  requiring  wages  to  be  paid  in  full 
up  to  time  of  discharge,  see,  in  this  series,  St. 
Louis,  I.  M.  ft  S.  R.  Co.  V.  Paul  (Ark.)  37  L.  R. 
A.  504. 
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As  to  right  to  recover  wages  when  wrongfully 
discharged  by  employer,  see  the  following  cases 
in  this  series:  Dali  v.  Noble  (N.  Y.)  5  L.  R.  A. 
554;  Cadman  v.  Markle  (Mich.)  5  L.  R.  A.  707: 
McMuIlan  v.  Dickinson  Co.  (Minn.)  27  L.  R.  A. 
400 ;  and  Olmstead  y.  Bach  (Md.)  22  L.  R.  A. 
74. 
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Is  i*eyiewable  on  appeal  from  such  judgmeDt, 
under  B  3070,  Rev.  Stat.  1898. 

S.  If  a  party  accept  a  privlleere 
srantcd  to  take  JiidKinent,  upon  the  the- 
ory that  all  fajcts  warranting  a  more  favor- 
able Judgment  are  established  against  him,  he 
cannot  theveaiter  change  his  attitude  as  to 
the  existence  of  such  facts  for  the  purpose  of 
preventing  a  review  of  any  question  legiti- 
mately arising  thereon,  on  an  appeal  from 
such  Judgment. 

S.  Tlie  rale  that  ivhere  an  employee 
under  an  entire  contract  -wronffful^ 
terminates  it  he  cannot  recover  thereon, 
or  at  all,  for  services  rendered  up  to  the  time 
of  such  termination,  does  not  apply  to  a  case 
where  such  a  contract  has  been  terminated 
by  the  employer  for  cause. 

4L  The  rale  eeuerally  In  thla  country 
Is  that,  where  a  servant  is  prevented  from 
performing  his  contract,  either  from  sickness 
or  death  or  by  reason  of  being  discharged 
from  the  master's  service,  whether  rightfully 
or  wrongfully,  he  is  entitled  to  recover  for 
the  services  actually  rendered,  subject  to  the 
right  of  a  recoupment  in  case  of  a  rightful 
discharge,  as  hereafter  stated. 

5.  In  an  action  asralnst  an  employer,  by 
an  employee  who  has  been  discharged  for 
cause,  to  recover  for  services  rendered,  the 
employer  may  recoup  such  damages  as  he  is 
legally  entitled  to  by  reason  of  the  facts 
which  rendered  such  discharge  Justifiable. 

6.  Thouirh  the  s^eneral  rule  Is  that  where 
a  contract  is  entire  the  consideration  moving 
from  each  party  to  the  other  is  entire  and  the 
rights  of  the  parties  reciprocal,  full  perform- 
ance by  one  being  requisite  to  his  claiming 
any  benefit  under  the  contract  from  the  other, 
it  admits  of  exceptions,  and  one  of  them  is 
that  it  does  not  apply  to  a  party  failing  to 
complete  his  contract  when  prevented  from  so 
doing  by  the  other  party,  regardless  of  the 
reason  for  such  prevention. 

7.  The  circumstance  of  terminating  an 
entire  contract  for  labor  bears  on  the  right 
of  one  seeking  compensation  for  part  perform- 
ance thereof,  as  follows : 

(a)  If  one  party  fvithdraws  by  consent 
of  the  other  after  part  performance  of  such  a 
contract,  he  can  recover  thereon,  at  the  con- 
tract rate,  for  what  he  has  done. 

(b)  If  a  party  to  such  a  contract  be 
i^ronij;-f ully  prevented  by  the  other  from 
rendering  full  performance,  he  can  recover 
upon  the  contract  for  the  services  rendered 
prior  to  such  prevention,  and  his  damages  for 
not  being  allowed  to  complete  the  contract, 
not  exceeding  the  full  amount  he  could  have 
earned  by  such  performance,  such  amount 
prima  facie,  being  full  wages  for  the  balance 
of  the  contract  period,  which  may  be  reduced 
by  proof  that  wages  were  or  might  reasonably 
have  been  earned  during  such  time. 

(c)  If,  after  part  performance  of  such 
a  contract  by  one  party,  he  Is  rlgrht- 
fully  prevented  by  the  other  from  further 
performance,  he  can  recover  on  the  contract 
for  services  rendered  up  to  the  time  of  such 
prevention,  subject,  however,  to  such  dam- 
ages as  the  other  party  may  recoup  in  the  ac- 
tion for  the  former's  misconduct. 

8.  In  an  action  to  recover  for  part  per- 
formance of  a  contract,  of  the  party 
who  has  rightfully  terminated  the  same, 
prima  facie  the  amount  recoverable  Is  the 
contract  rate  for  services  rendered  up  to  the 
time  of  the  discharge ;  and  that  will  prevail 
in  the  absence  of  a  claim  for  damages  prop- 
erly pleaded  as  a  coanterclaim  and  established 
on  the  trlaL 
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9.  A  person  circumstanced  as  last 
above  Indicated  must  sue  upon  the 
contract  or  for  damages,  not  upon  a  quan- 
tum meruit,  though  his  recovery  must  be  upon 
that  basis,  it  being  presumed  that  he  earned 
and  is  entitled  to  the  contract  rate  for  the 
time  his  services  continued,  till  the  contrary 
Is  shown  by  evidence  to  sustain  a  properly 
pleaded  counterclaim. 

(February  26,  1901.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recovery  salary  alleged  to  be  due  and  un- 
paid.     Affirmed, 

Statement  by  Marshall,  J.: 

Action  for  damages  for  breach  of  contract. 
The  complaint  was  to  the  effect  that  plain- 
tiff was  duly  authorized  to  prosecute  the  ac- 
tion for  the  benefit  of  the  estate  of  Alfred 
L.  Hildebrand,  deceased;  that  about  Jan- 
uary 2,  1897,  said  Hildebrand  and  defend- 
ant made  an  agreement,  whereby  the  former 
bound  himself  to  work  solely  for  the  latter 
for  one  year  from  January  1,  1897,  and  the 
defendant,  in  consideration,  agreed  to  pay 
Hildebrand  thereafter  the  sum  of  $5,000  as 
a  yearly  salary,  together  with  his  expenses 
in  the  performance  of  his  duties,  and  to  al- 
low him  in  addition  a  compensation  of  10 
per  cent  on  all  orders  taken  for  good?  to  be 
furnished  by  defendant  in  excess  of  $50,000 
in  value:  that  Hildebrand  faithfully  car- 
ried out  his  part  of  the  contract  till  wrong- 
fully discharged  by  defendant,  and  would 
have  continued  to  do  so  to  the  end  of  the 
period  of  his  employment  if  permitted  by 
his  employer ;  that  June  9,  1897,  he  was  dis- 
charged without  his  consent,  and  without 
reasonable  cause,  and  to  his  damage  in  the 
sum  of  $3,587.54.  It  was  stated  in  the 
complaint,  by  way  of  particulars,  that  the 
total  sum  paid  to  Hildebrand  by  defendant 
I  was  $2,513.46,  of  w^hich  $1,101  was  for  ex- 
'  penses,  and  $1,412.46  to  apply  on  salaiy. 

The  answer  was  to  the  effect  that  $1,638- 
4(3  of  the  payments  made  to  Hildebrand  was 
exclusive  of  expenses  and  was  applicable  to 
salary,  though  as  a  matter  of  fact  nothing 
was  due  on  the  salary  account  till  the  ex- 
piration of  the  period  of  employment,  and 
except  upon  condition  of  full  performance 
of  the  contract  of  employment  on  the  part 
of  Hildebrand  imless  he  was  sooner  dis- 
charged without  cause;  that  he  was  dis- 
charged at  the  time  alleged  in  the  complaint, 
but  that  it  was  for  an  adequate  cause,  by 
reason  of  which  no  sum  whatever  was  at  any 
time  due  him  from  the  defendant;  that  the 
cause  of  the  discharge  was  that  Hildebrand 
refused  to  obey  the  reasonable  directions  of 
the  defendant,  that  he  was  dissolute  in  his 
habits  and  negligent  in  the  performance  of 
his  duties  to  an  intolerable  degree.  The  an- 
swer was  further  to  the  effect  that  Hilde- 
brand might  have  obtained  employment  aft- 
er his  discharge  and  in  that  way  prevented 
any  damages  accruing  to  him  by  reason 
thereof.  The  answer  also  contained  a  coun- 
terclaim for    money    alleged    to  have  been 
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wrongfully  obtained  from  defendant  by 
Hildebrand  while  in  defendant's  employ 
prior  to  January  1,  1897,  on  the  false  pre- 
tense that  the  same  was  due  for  expenses. 
The  amount  of  the  counterclaim  was  $1,900. 
Issue  was  duly  taken  on  the  counterclaim. 
The  evidence  on  the  trial  showed  that  the 
contract  of  hiring  was  made  by  an  accept- 
ance by  defendant  of  a  written  proposition 
submitted  to  it  by  Hildebrand,  which  was 
as  follows: 

**Beginning  January  1,  1897,  I  shall  ex- 
pect you  to  pay  me  a  salary  at  the  rate  of 
$5,000  per  annum,  and  a  commission  of  10 
per  cent  on  all  amounts  realized  by  you,  in 
cash  or  its  equivalent,  on  orders  or  contracts 
secured  by  me,  exceeding  $50,000  per  an- 
num. In  consideration  of  this  I  will  de- 
vote myself  with  all  energy  to  your  selling 
depai'tment,  collection  department,  con- 
tested claims  and  such  other  work  as  you 
may  assign  to  me,  serving  your  interests  to 
the  very  best  of  my  ability.  Should  you 
not  consider  my  services  an  equivalent,  nor 
Nvish  to  speculate  for  the  coming  year  to 
this  extent,  I  would  ask  you  to  kindly  no- 
tify me  at  once,  writing  me  clearly  and  to 
the  point,  and  without  circumvention." 

At  the  close  of  the  evidence  defendant's 
counsel  moved  the  court  for  a  verdict  in  its 
favor,  which  was  denied.  It  was  then  con- 
ceded by  defendant's  counsel  that  if,  as  a 
matter  of  law,  the  corporation  became  liable 
to  Hildelirand  for  wages  at  the  rate  of  $5,- 
000  per  year,  up  to  the  Ist  day  of  June, 
1897,  plaintifT  was  entitled  to  recover  the 
sum  of  $517.04.  The  court  ruled  in  plain- 
tiff *s  favor  on  that  point,  and  further  that 
he  was  entitled  in  any  event  to  recover 
wasres  at  the  rate  of  $5,000  per  year  up  to 
the  time  the  deceased  was  discharged,  June 
9,  1897,  and  all  that  he  could  have  earned 
thereafter  during  his  term  if  permitted  to 
serve  it  out,  if  the  discharge  was  not  for  a 
reasonable  cause.  The  issue  on  that  sub- 
ject  was  submitted  to  the  jury,  and  they 
found  in  plaintiff's  favor,  assessing  the  total 
damages  at  $3,321.27.  Judgment  was  ren- 
dered accordingly.  There  was  a  motion  to 
set  aside  the  judgment  on  the  exceptions 
taken  on  the  trial  and  because  it  was  con- 
trary to  the  law  and  the  evidence.  The 
court  decided  on  such  motion  that  the  judg- 
ment should  be  set  aside  and  a  new  trial 
granted  on  the  whole  case,  unless  plaintiff 
consented  to  have  such  judgment  stand  for 
$517.04,  that  being  the  amount  necessary, 
with  payments  theretofore  made,  to  compen- 
sate for  Hildebrand's  services  to  June  1, 
1897,  at  the  rate  of  $5,000  per  year.  Plain- 
tiff submitted  to  such  condition  and  reduced 
the  judgment  accordingly.  Prom  that  this 
appeal  was  taken. 

Messrs,  Fiebing  ft  Killilea,  for  appel- 
lant: 

The  court  having  held,  on  motion  for  a 
new  trial,  as  a  matter  of  law,  that  the  un- 
contradicted evidence  justified  a  discharge 
of  the  plaintiff,  the  plaintiff  is  not  entitled 
to  any  compensation  for  services  rendered 
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under  the  contract,  unless  there  had  been  a 
complete  performance  on  his  part. 

Mechem,  Agency,  §  635,  note  7,  p.  459; 
Spain  V.  Amott,  2  Starkie,  256;  Cutter  v. 
Powell,  6  T.  R.  320;  Ellis  v.  Hamlen,  3 
Taunt.  51 ;  Sinclair  v.  BowleSy  9  Barn.  &  C. 
92;  Stark  v.  Parker,  2  Pick.  267,  13  Am. 
Dec.  425;  Lantry  v.  Parks,  8  Cow.  63; 
Smith  V.  Brady,  17  N.  Y.  173,  72  Am.  Dec. 
442;  Hcnson  v.  Uampton,  32  Mo.  408; 
Schnerr  v.  Lemp,  19  Mo.  40 ;  Broum  v.  Fitch, 
af3  N.  J.  L.  418;  Kelly  v.  Bradford,  33  Vt. 
35 ;  Posey  v.  Garth,  7  Mo.  96,  37  Am.  Dec. 
183;  Holmes  v.  Stummel,  24  111.  370;  Pres- 
ton V.  American  Linen  Co,  119  Mass.  400; 
Jennings  v.  Lyons,  39  Wis.  553,  20  Am.  Rep. 
57;  Diefenhack  v.  Stark,  56  Wis.  462,  43 
Am.  Rep.  719,  14  N.  W.  621;  Kopliis  v. 
Powell,  56  Wis.  671,  14  N.  W.  831;  Ware- 
house d  B.  Supply  Co,  V.  Galvin,  96  Wis. 
523,  71  N.  W.  804;  Winkler  v.  Racine 
Wagon  <€  Carriage  Co,  99  Wis.  184,  74  N. 
W.  793. 

Had  the  contract  between  Hildebrand  and 
the  American  Fine  Art  Company  called  for 
the  salary  of  the  defendant  to  be  paid 
monthly,  even  then  the  contract  would  be 
entire. 

1  Beach,  Contr.  (1896)  §  733,  p.  80: 
Olmsiead  v.  Bach,  78  Md.  132,  22  L.  R.  A. 
74,  27  Atl.  501 ;  Larkin  v.  Hecksher,  61  N. 
J.  L.  133,  3  L.  R.  A.  137,  16  Atl.  703; 
Beach  v.  Mullin,  34  N.  J.  L.  343;  Posey  v. 
Garth,  7  Mo.  94,  37  Am.  Dec.  183. 

A  servant  cannot  recover  under  an  entire 
contract  for  services  rendered,  when  right- 
fully discharged. 

Wood,  Mast.  &  S.  §  84;  Ulley  v.  Elwin, 
11  Q.  B.  742;  Ridgway  v.  Hungerford  Mar- 
ket Co.  3  Ad.  &  El.  171,  4  Nev.  &  M.  797; 
Turner  v.  Robinson,  2  Nev.  &  M.  829 ;  Chi- 
cago d  N.  W.  H.  Co.  V.  Bayfield,  37  Mich. 
205;  Mechem,  Agency,  §  214. 

Messrs.  Quarlea,  Spenoe,  SB  Qiimrles, 
for  respondent: 

The  contract  is  not  entire  and  indivisible 
if  it  appears  from  its  terms  that  the  par- 
ties did  not  intend  to  make  the  entire  per- 
formance of  it  a  condition  precedent  to  re- 
ceiving payment  for  the  portion  of  the  work 
actually  done. 

Upham  Mfg.  Co.  v.  Sanger,  80  Wis.  41, 
49  N.  W.  28 ;  Clark  v.  Clifford,  25  Wis.  697 ; 
Jackson  v.  Cleveland,  15  Wis.  108;  Oallun 
V.  Seymour,  76  Wis.  250,  45  N.  W.  115; 
Gill  V.  Bejijamin,  64  Wis.  368,  54  Am.  Rep. 
619,  25  N.  W.  445. 

When  A  is  employed  to  work  for  B  for 
a  definite  term  at  so  much  a  month,  payable 
monthly,  the  contract  is  severable,  and  a  re- 
covery can  be  had  for  the  wages  due  for  a 
full  month,  even  though  the  servant  has  left 
the  service  before  his  term  is  completed. 

W^ood,  Mast.  &  S.  §  103,  p.  201 ;  Clark  v, 
Clifford,  25  Wis.  597;  Davis  v.  Preston,  G 
Ala.  83;  Goodwin  v.  Merrill,  13  Wis.  659. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  are  sufficient  to 
raise  the  question  of  \Vhether  the  trial  court 
erred  in  ordering  judgment  for  plaintiff  for 
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$517.04.  The'  determination  of  the  court 
upon  which  the  judgment  rests  is  spoken  of 
here  as  an  order  for  judgment,  because  that 
is  the  etfect  of  such  determination,  though 
the  order,  in  form,  was  that  a  new  trial  be 
granted  unless  the  plaintiff  consented  to  re- 
duce the  judgment  to  $517.04.  It  is  con- 
tended on  the  part  of  appellant  that  in  mak- 
ing such  order  the  court  decided,  as  a  mat- 
ter of  law,  that  the  discharge  of  Hildebrand 
was  justifiable, — while  it  is  contended  by  re- 
spondent's counsel  that  the  issue  as  to 
whether  the  discharge  was  justifiable  was 
submitted  to  the  jury  and  was  found  in 
favor  of  plaintiff;  that  such  finding  has  not 
been  disturbed;  that  the  judgment  as  final- 
ly perfected  was  in  part  based  thereon;  and 
that  no  motion  was  made  for  a  new  trial  be- 
fore judgment,  so  as  to  present  for  review 
here  the  question  of  whether  the  verdict  is 
contrary  to  the  evidence.  Neither  conten- 
tion appears  to  be  borne  out  by  the  record. 
The  court  decided  that  the  judgment  was 
wrong  and  could  not  stand.  That  necessa- 
lily  involved  a  decision  that  the  verdict  was 
erroneous  for  some  cause.  The  decision  be- 
ing general,  it  is  impossible  to  say  whether 
it  was  based  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  or  upon 
the  ground  that  some  error  of  law  had  been 
committed  in  neglecting  to  submit  an  issue 
of  fact  that,  if  found  in  appellant's  favor, 
might  have  reduced  the  verdict  to  $517.04. 
The  indications  from  the  record,  however, 
are  that  the  decision  of  the  court  was  based 
on  the  idea  that  the  finding  of  the  jury  on 
the  issue  submitted  was  contrary  to  the 
clear  preponderance  of  the  evidence.  The 
court  ordered  the  judgement  to  be  set  aside 
and  a  new  trial  granted  unless  the  plain- 
tiff consented  to  a  reduction  thereof  to  such 
an  amount  as  would  cover  the  wages  earned 
and  unpaid  up  to  the  1st  day  of  June,  1897. 
There  was  no  controversy  as  to  what  that 
amount  was,  and  no  controversy,  as  to  the 
facts  upon  which  the  question  turned,  of 
whether  the  contract  was  entire.  Both 
were  questions  of  law,  to  be  determined  by 
the  court  from  undisputed  evidence,  and 
had  been  decided.  The  ruling  as  to  the 
character  of  the  contract  had  been  duly  ex- 
cepted to,  and  such  decision  was  adhered  to 
in  making  the  order.  The  order  was  sub- 
mitted to  by  plaintiff,  and  the  judgment 
was  accordingly  reduced.  That  as  effect- 
ually took  the  verdict  of  the  jury  out  of  the 
case  as  a  vacation  of  it. 

The  accepted  option  to  take  judgment,  up- 
on the  theory  that  the  controverted  issues 
of  fact  were  found  against  appellant,  pre- 
cludes respondent  from  insisting  otherwise 
to  prevent  appellant  from  having  the  rul- 
ing: of  the  court,  ordering  such  judgment 
upon  that  theory,  reviewed  by  this  court. 
It  must  be  considered  that  such  issues  have, 
in  effect,  been  determined  against  respond- 
ent, and  that  such  determination  is  a  verity 
in  the  case.  The  judgment  appealed  from 
rests  on  the  order  of  the  court  permitting 
it  to  stand  for  $517.04.  The  order  is  inter- 
mediate the  judgment  as  finally  perfected. 
It  involves  the  merits  and  necessarily  affects 
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such  judgment,  and  is  therefore  reviewable 
on  this  appeal,  without  any  exception  there- 
to.    Rev.  Stat.  1808,  §  3070. 

The  sole  defense  to  plaintiff's  claim  plead* 
ed  in  the  answer,  that  was  supported  by  evi- 
dence on  the  trial,  and  was  then  and  is  now 
insisted  upon,  is  that  the  contract  of  em- 
ployment was  entire  and  was  terminated 
for  cause.  It  is  claimed  that  the  rule,  that 
where  an  employee  wrongfully  terminates 
such  a  contract  he  cannot  recover  upon  it 
for  services  rendered,  applies  to  a  case 
where  such  a  contract  has  been  terminated 
by  the  employer  for  cause.  Counsel  for  re- 
spondent seems  to  concede  that  such  is  the 
law.  In  that  view  it  is  insisted  upon  one 
side  that  the  evidence  shows  conclusively 
that  the  contract  was  entire,  and  therefore 
that  plaintiff  cannot  recover;  and  upon  the 
other  that  it  was  not  entire,  and  therefore 
that  the  judgment  is  right.  Whether  the 
trial  court  considered  the  turning  point  in 
the  case  to  be  the  one  in  controversy  between 
counsel  and  decided  it  in  respondent's  favor, 
and  in  that  way  reached  the  conclusion  em- 
bodied in  the  judgment,  does  not  definitely 
appear. 

Both  counsel  have  misconceived  the  prin- 
ciples governing  the  facts  of  this  case.  The 
rule  that  an  action  cannot  be  maintained  by 
an  employee  upon  an  entire  contract  with- 
out first  fully  performing  on  his  part,  does 
not  apply  where  such  performance  is  pre- 
vented by  the  employer,  though  such  pre- 
vention be  for  cause.  In  the  leading  case 
in  this  court  on  the  scope  of  the  rule  con- 
tended for,  Diefenhack  v.  Stark,  56  Wis.  462, 
468,  43  Am.  Kep.  719,  14  N.  W.  621,  it  was 
recognized  that  the  rule  does  not  apply 
where  performance  is  prevented  by  act  of 
God  or  the  conduct  of  the  party  charged 
with  the  liability.  In  Mechem,  Agency,  § 
435,  it  is  said  that  the  rule  that  no  recovery 
can  be  had  on  an  entire  contract,  without 
full  performance,  does  not  extend  to  those 
cases  where  the  contract,  between  the  em- 
ployer and  employee  is  terminated  by  con- 
sent of  the  employer. 

In  England  it  appears  that  if  an  employee 
is  prevented  from  carrying  out  his  contract 
to  the  end,  because  of  the  conduct  of  his 
employer  in  discharging  him  for  cause,  he 
cannot  recover  for  services  rendered  up  to 
the  time  of  the  discharge.  Smith,  Mast. 
&  S.  ed.  1805,  pp.  220-222;  Wood,  Mast.  & 
S.  §  129.  But,  generally  speaking,  such  is 
not  the  law  in  this  country.  Id.  §  130;  14 
Am.  &  Kng.  £nc.  Law,  p.  793,  and  cases 
cited ;  2  Sutherland,  Damages,  2d  ed.  p.  1546; 
Taylor  v.  Pateraon,  9  La.  Ann.  251 ;  LavO' 
rence  v.  Qullifer,  38  Me.  532.  The  rule  in 
England  and  this  country  is  thus  stated  by 
Wood  on  Master  &  Servant,  at  §  84:  "If 
the  contract  is  for  a  term,  although  the  rate 
of  compensation  is  at  so  much  a  day,  week, 
or  month,  yet  if  the  contract  is  silent  as  to 
the  time  of  payment,  it  is  entire  and  indi- 
\isible,  and  full  performance  must  precede  »■ 
right  of  recoverj\''  in  the  absence  of  circum- 
stances showing  that  the  contract  was  not 
understood  by  the  parties  as  entire.  "So 
inexorable  has  this  rule  been  regarded  in 
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England  that  it  has  been  held  that  where  a 
servant  hired  for  a  term  dies  before  full  per- 
formance no  recovery  could  be  had  by  his 
executors  for  the  wages  earned  at  the  time 
of  his  deathj  and  the  same  rule  is  held  in 
the  case  of  a  servant  dismissed  for  cause. 
But  such  is  not  now  the  rule  in  this  country, 
but  in  all  cases  where  the  servant  is  pre- 
vented from  performing  his  contract,  either 
by  sickness  or  death,  or  by  reason  of  being 
discharged  from  the  service,  whether  right- 
fully or  not,  he  is  entitled  to  recover  for 
the  services  actually  rendered." 

Circumstances  may  exist  that  will  enable 
an  employer,  who  has  discharged  an  em- 
ployee for  cause,  to  defeat,  in  whole  or  in 
part,  any  claim  for  wages  up  to  the  time  of 
the  discharge,  but  the  mere  fact  tliat  the 
contract  is  entire  will  not  give  him  that 
power.  He  may  recoup  such  damages  as 
are  allowable  to  him  in  such  a  case  under 
the  rules  of  law,  because  of  the  conduct  of 
ihe  employee  rendering  his  discharge  neces- 
sary. But  they  must  be  claimed  in  the 
pleading  and  established  on  the  trial. 
Mechem,  Agency,  §  G19;  2  Sutherland,  Dam- 
ages, 2d  ed.  p.  1546  J  Newman  v.  Reagan,  63 
Ga.  755.  The  text  in  Sutherland  is  well 
supported  by  the  notes,  and  is  as  follows: 
"The  general  rule,  when  a  servant  is  dis- 
charged for  cause,  is  to  allow  him  his  wages 
to  llie  time  of  discharge,  subject  to  deduc- 
tions for  his  torts  or  deficiencies."  No  such 
damages  were  claimed  here.  On  the  con- 
trary, as  we  have  seen,  it  was  conceded  on 
the  trial  that  plaintiff  was  entitled  to  the 
judgment  rendered,  unless  precluded  there- 
from by  reason  of  the  contract  of  employ- 
ment being  entire. 

There, is  danger,  as  is  evidenced  by  this 
case,  of  confusing  the  law  applicable  to  a 
case  where  an  employee  under  an  entire  con- 
tract voluntarily  abandons  it,  and  that  ap- 
plicable where  such  an  employee  is  pre- 
vented from  carrying  out  his  contract  by  the 
justifiable  conduct  of  his  employer  in  dis- 
charging him.  In  the  former  case  he  can- 
not maintain  an  action  upon  the  contract  at 
all ;  in  the  latter  he  can  maintain  such  an 
action  for  wages  up  to  the  time  of  the  dis- 
charge, subject,  however,  to  the  right  of  the 
employer  to  recoup  damages. 

What  has  been  said  does  not  militate  at 
all  against  the  general  rule  laid  down  in 
Diefenback  v.  Stark,  56  Wis.  462,  468,  43 
Am.  Rep.  719,  14  N.  W.  621,  to  the  effect 
that  when  a  contract  is  entire,  the  consid- 
eration moving  from  each  party  to  the  other 
is  entire,  and  their  rights  are  reciprocal, 
full  performance  by  one  being  requisite  to 
his  claiming  any  benefit  under  the  contract 
from  the  other.  However,  like  most  gener- 
al rules,  it  admits  of  exceptions,  and  there 
are  several  of  them,  one  being  that  which  is 
the  key  to  plaintiff's  right  of  recovery 
here,  viz.:  the  condition  precedent,  of  full 
performance  by  one  party,  is  waived  if  the 
contract  be  terminated  by  the  other  party, 
regardless  of  whether  it  is  by  his  mere  con- 
sent or  by  his  rightfully  or  wrongfully  pre- 
venting such  performance.  The  only  bear- 
ing the  cause  for  terminating  an  entire  con- 
5a  L.  R.  A. 


tract  by  one  party  has  on  thS  rights  of  the 
other  seeking  compensation  for  wkat  he  has 
done  under  it,  may  be  stated  as  follows:  If 
one  party  to  a  contract  withdraws  from  it 
by  consent  of  the  other  after  part  perform- 
ance thereof,  he  can  recover  for  what  he  has 
done  at  the  contract  rate.  If  a  party  to  an 
entire  contract,  after  part  performance 
thereof  by  him,  be  prevented  by  the  wrong- 
ful conduct  of  the  other  from  rendering  to 
such  other  complete  performance,  he  ean  re- 
cover upon  the  contract  for  what  he  has 
done,  at  the  contract  rate,  and  his  damages 
for  not  being  allowed  to  fully  perform,  not 
exceeding  the  full  amount  he  could  have 
earned  by  such  performance.  If,  after  part 
performance  of  such  a  contract  by  one  par- 
ty, he  is  rightfully  prevented  by  the  other 
from  further  performance,  he  can  recover 
on  the  contract  for  the  part  performance, 
not  exceeding  the  contract  rate,  being  liable 
to  respond  in  damages  to  the  adverse  party 
to  the  amount  of  the  latter's  legal  damages 
caused  by  the  acts  that  justified  the  termi- 
nation of  the  contract. 

The  foregoing  is  in  harmony  mth  Wahh 
V.  Fisher,  102  Wis.  172,  43  L.  R.  A.  810,  78 
N.  W.  437 :  Winkler  v.  Racine  Wagon  &  Car- 
riage Co.  99  Wis.  184,  74  N.  W.  793;  Dick- 
inson V.  Norwegian  Plow  Co.  101  Wis.  157, 
70  N.  W.  1108;  and  other  ceases  decided  by 
this  court.  In  this  class  of  cases  it  is  said 
the  basis  of  recovery  is  the  contract,  though 
the  amount  recoverable  is  by  no  means  ab- 
solutely fixed  thereby.  It  prima  facie  fur- 
nishes the  standard  from  which  to  compute 
the  value  of  the  claimant's  services,  and 
while  the  recovery  cannot  exceed  the  amount 
computable  by  such  standard  it  may  be  re- 
duced by  damages  suffered.  The  rule  is  laid 
down  in  W^ood,  Mast.  &  S.,  at  §  128  thus: 
"A  dismissal  for  cause  before  the  expiration 
of  the  term  does  not  operate  as  a  rescission 
of  the  contract  so  as  to  entitle  the  servant 
to  sue  upon  quantum  meruit,  but  he  must 
either  sue  upon  the  contract  ...  or  for 
damages  for  its  breach,  and  in  either  event 
the  limit  of  his  recovery  is  the  contract 
price,  subject  to  such  deductions  as  the  mas- 
ter is  legally  entitled  to."  That  is  to  say, 
while  the  person  dismissed  from  service  for 
cause  cannot  sue  upon  a  quantum  meruit, 
his  recovery  must  be  upon  a  quanium  meru- 
it on  the  contract  basis,  it  being  presumed 
that  he  earned  and  deserves  the  contract 
price  for  the  time  his  services  continued, 
till  the  contrary  be  shown  by  evidence  es- 
tablishing a  right  to  deductions  therefrom 
as  recoverable  damages.  In  short,  as  said 
by  one  of  the  authorities  above  quoted,  the 
discharged  servant  is  entitled  in  any  event 
''to  his  wages  to  the  time  of  discharge,  sub- 
ject to  d^uctions  for  his  torts  or  de- 
ficiencies." 

It  follows  from  the  principles  stated  that 
the  judgment  appealed  from  is  right,  re- 
gardless of  any  question  presented  in  the 
briefs  of  counsel  for  either  side.  Plaintiff's 
intestate,  after  part  performance  of  his  con- 
tract with  appellant,  was  for  good  cause  pre- 
vented from  completing  his  term.  Such  per- 
formance, at  the  contract  rate,  with  interest. 
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amounted  to  the  sum  for  which  judgment 
was  rendered.  No  damages  were  claimed  for 
the  acts,  of  which  the  intestate  was  guilty, 
that  necessitated  his  discharge.  That  being 
the  situation  at  the  time  the  judgment  was 
ordered,  there  was  nothing  before  the  court 
entitling  appellant  to  any  diminution  of  the 
amount  earned  by  the  intestate  at  the  con- 
tract rate. 

2'hc  judgment  of  the  Circuit  Court  is  af- 
firmed. 


Sealy  F.  O^CONNOR,  Respt,, 
1?. 

aty  of  FOND  DU  LAC,  Appt. 

(109  Wis.  253.) 

*1.  Fallni'e  to  perform  a  condition 
precedent  to  the  existence  of  a  right,  as 
that  prescribed  by  §  1339,  Rev.  Stat.  1898, 
prevents  the  acquirement  thereof,  and  may  be. 
insisted  upon  at  any  stage  of  Judicial  proceed- 
ings in  respect  thereto. 

2.  Failnre  to  perform  a  condition  of 
the  uMe  of  a  Jndicial  remedy  to  enforce 
a  right  having  no  dependence  thereon  for  Its 
existence — such  as  the  condition  requisite  to 
the  continued  existence  of  a  claim  against  a 
railway  lor  the  negligent  killing  of  stock  by 
a  railway  traini  or  damages  for  the  negligent 
setting  of  fires  by  a  locomotive  engine,  under 
§  1816/),  Rev.  Stat.  1898— is  waived  if  objec- 
tion Ik  not  taken  by  answer  or  demurrer,  the 
statute,  to  ail  Intents  and  purposes,  being  a 
statute  of  limitations  and  governed  as  such. 

8.  Failure  to  perform  a  Atatutory  con- 
dition precedent  to  the  commencement  of 
an  action — as  one  that  no  action  shall  be  com- 
menced to  enforce  a  city  liability  until  notice 
shall  have  been  given  of  the  existence  thereof 
and  the  common  council  of  the  city  have  had 
an  opportunity  to  pass  upon  the  same — has 
the  same  effect  as  failure  to  comply  with  a 
statute  of  limitations.  It  Is  In  the  nature  of 
such  a  statute,  though  failure  to  comply  with 
it  may  only  abate  the  action  if  objection  be 
taken  by  answer  or  demurrer.  If  not  so 
taken,  the  objection  is  waived. 

4.  Tlte  w^ordH  <*from  and  after,''  n«ed 
in  a  Miatnte  In  regard  to  time,  are  ordina- 
rily held  to  signify  exclusion  of  the  day  from 
which  reckoning  Is  to  be  made :  and  such 
meaning  should  prevail  In  the  absence  of  some 
clear  legislative  Intent  to  the  contrary. 

5.  Publication  of  an  act  of  the  letsi*- 
lature  prior  to  it«  talcinf<r  effect,  being 
for  the  purpose  of  enabling  persons  affected  to 
shape  their  course  accordingly,  a  provision 
therefor  in  the  form,  the  act  shall  take  ef- 
fect from  and  after  publication  thereof.  Is  con- 
sistent with  such  words  being  used  exclu- 
sively, and  Inconsistent  with  their  being  oth- 
erwise used. 

«.  Chapter  247,  Laws  1897,  wliicli  at- 
tempted to  extend  the  tern&  of  olllce 
of  the  chief  of  police  In  the  defendant 
city,  among  other  such  corporations,  beyond 

♦Headnotes  by  Marshall,  J. 


Note. — As  to  interference  by  legislature 
with  right  of  local  self-government  In  the  ap- 
pointment of  municipal  officers,  see  note  to 
State  ea;  rel.  Bulkley  v.  Williams  (Conn.)  48  L. 
R.  A.  on  page  479 ;  and  Newport  v.  Horton  (R. 
I.)  50  L.  R.  A.  330,  and  note.  See  also  the  case 
next  following. 
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the  term  for  which  he  was  specifically  elected^ 
if  valid,  entitled  him  to  hold  such  place  and 
receive  the  emoluments  thereof  till  succeeded 
by  a  person  appointed  to  his  place  under  such 
act. 

7.  Section  9,  art.  18,  of  the  Constitu- 
tion, prohibits  the  leiorlslature  from 
Interfering  In  any  -way  with  the  question 
of  what  person  shall  hold  any  ofUce  in  any 
city  in  this  state,  of  a  character  known  at  the 
time  of  the  adoption  of  the  Constitution, 
whether  then  known  by  the  same  name  as  sub- 
sequently or  not,  and  limits  all  power  in  that 
regard  to  the  electors  of  the  particular  local- 
ity Interested,  to  be  exercised  directly  or  by 
some  municipal  agency  selected  directly  or 
indirectly  by  them. 

8.  City  ffovernmentSy  at  the  tln&e  of 
the  adoption  of  the  Constitution,  com- 
monly included  a  police  department ;  and  ail 
offices  pertaining  thereto,  whether  now  known 
by  the  names  they  bore  prior  to  such  adoption 
or  not,  must  be  considered  as  In  the  class 
which  the  Constitution  expressly  declares 
must  be  filled  by  election  by  the  electors  of 
the  partlcniar  localities  interested,  or  by  ap- 
pointment by  such  authority  of  such  locali- 
ties as  the  legislature  shall  designate. 

O.  Tlte  Idea  expressed  in  the  Constitu- 
tion is,  not  that  all  officers  of  toi^ns, 
cities,  and  villages  whose  election  is  not  pro- 
vided for  in  the  Constitution  may  be  elected 
or  appointed  in  such  manner  as  the  leglsla- 
tui*e  may  deem  best,  but  that  all  officers  cor- 
responding to  town,  city,  and  village  officers 
as  regards  official  duty,  that  were  known  at 
the  time  of  the  adoption  of  the  Constitution, 
shall  be  elected  or  appointed  by  some  author- 
ity of  the  particular  locality  interested,  des- 
ignated by  the  legislature. 

10.  An  aci  of  the  legislature  appoint- 
ing members  of  a  police  force  In  a  city 
Is  an  unconstitutional  Interference  with  local 
affairs. 

11.  An  act  of  the  lefflslature,  so  far  as 
It  expressly  or  by  Its  effect  extends 
the  terui  of  office  of  a  member  of  the  police 
force  of  a  city  beyond  that  for  which  he 
was  specifically  elected  or  appointed  by  legiti- 
mate municipal  authority,  so  as  to  keep  such 
officer  in  place  for  any  period  of  time  regard- 
less of  such  authority.  Is  unconstitutional  and 
void. 

(February  26,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Fond  du  Lac 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  compensation  for  serv- 
ices rendered  as  chief  of  police.     Reversed, 

Statement  by  Marshall,  J.: 

Action  to  recover  for  services  rendered  de- 
fendant as  chief  of  police.  Plaintiff  was 
elected  such  chief  May  1,  1896,  for  the  year 
ending  May  1,  1897,  and  till  his  successor 
should  be  legally  elected  and  qualified,  the 
salary  of  the  office  being  fixed  at  $50  per 
month,  payable  monthly.  He  qualified  for 
the  office  and  performed  its  duties  till  ex- 
cluded therefrom  as  hereafter  mentioned. 
April  17,  1897,  an  act  of  the  legislature, 
known  as  chapter  247  of  the  General  Laws 
of  1897,  was  duly  published.  It  provide<i, 
among  other  things,  as  follows:  In  cities 
of  the  third  class,  to  which  defendant  be- 
longed, a  board  of  police  and  fire  commis- 
sioners, consisting  of  four  citizens,  shall  be 
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appointed,  in  a  manner  indicated,  before  the 
first  Monday  of  May,  1897,  one  to  hold  his 
office  for  the  term  of  one  year,  one  for  two 
years,  one  for  three  years,  and  one  for  four 
years,  from  the  said  first  Monday  of  May 
following,  and  until  his  successor  should  be 
appointed  and  qualified.  No  person  shall 
be  appointed  to  any  position  on  the  police 
force  or  in  the  fire  department  in  any  such 
city  except  with  the  approval  of  said  board, 
after  said  act  goes  into  effect.  Said  board 
shall,  as  soon  as  practicable,  prepare  and 
adopt  rules  and  regulations  governing  the 
selection  and  appointment  of  persons  to  be 
employed  on  the  police  force  and  in  the  fire 
department  of  any  such  city.  Whenever 
the  term  of  office  of  any  chief  of  police  or 
chief  engineer  of  a  fire  department  hereto- 
fore appointed  or  elected  in  any  such  city 
shall  expire  after  the  act  goes  into  effect, 
and  before  the  board  of  police  and  fire  com- 
missioners shall  have  adopted  the  necessary 
rules  and  regulations  with  reference  to  the 
appointment  of  police  officers,  or  when  any 
such  officer  is  holding  over  at  the  time  the 
act  goes  into  effect,  such  officer  shall  hold 
his  office  until  his  successor  shall  have  been 
duly  appointed  in  accordance  with  the  rules 
and  regulations  of  the  board.  All  other 
members  of  the  police  force  in  any  such 
city  at  the  time  the  act  goes  into  effect 
shall  hold  their  respective  positions  for  six 
months  from  the  date  when  the  rules  and 
regulations  adopted  by  the  board  shall  go 
into  effect,  and  thereafter  under  certain  spe- 
cified conditions.  The  act  further  provided 
for  the  suspension  of  police  officers  by  the 
board  of  police  conrniinsioners  under  certain 
circumstances.  In  defendant  city,  prior  to 
May  1,  1897,  a  board  of  police  commission- 
ers was  duly  appointed,  and  the  members 
thereof  duly  qualified,  and  on  the  first  Mon- 
day of  May,  1897,  entered  upon  the  duties 
of  their  offices.  About  May  24th,  thereaft- 
er, said  board,  in  compliance  with  said  act, 
promulgated  its  rules  for  the  appointment 
of  members  of  the  police  department  of  the 
city  and  other  employees  and  officers  affected 
by  said  act.  In  April,  1897,  the  common 
council  of  the  city  appointed  Thomas  Mc- 
Grath  chief  of  police  thereof  for  the  year 
commencing  May  1,  1897.  He  took  the  oath 
of  ofiiee  of  such  chief  April  17,  1897,  and 
filed  such  oath  and  his  official  bond  with  the 
clerk  of  said  city.  Such  bond  was  not  pre- 
sented to  or  approved  by  the  council  of  the 
city  until  April  22,  1897.  On  May  1,  1897, 
defendant  caused  plaintiff  to  be  excluded 
from  the  office  of  chief  of  police  upon  the  pre- 
tense that  his  term  of  office  expired  on  that 
day,  and  that  said  McGrath  was  entitled  to 
enter  upon  the  duties  thereof.  From  the 
time  of  such  exclusion  until  November  1st 
thereafter  plaintiff  held  himself  in  readi- 
ness to  perform  the  duties  of  chief  of  police 
of  said  city,  and  offered  to  perform  such 
duties,  but  was  not  allowed  to  do  so.  At 
the  end  of  each  month  during  said  period, 
plaintiff  in  due  form  of  law  made  liis  claim 
against  the  city  for  $50  as  salary  of  chief 
of  police  of  said  city,  all  of  which  claims 
were  rejected  bj'  the  commou  council  there- 
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of.  Plaintiff  was  never  removed  from  his 
office  by  the  said  board  of  police  commis^ 
sioners,  or  displaced  by  any  other  person  im> 
der  its  rules  and  regulations. 

The  pleadings  raised  merely  the  issue  of 
whether  the  city  of  Fond  du  Lac  was  in- 
debted to  plaintiff  for  salary  of  chief  of  po- 
lice for  the  six  months  subsequent  to  May 
1,  1897.  There  was  no  dispute  but  that  t^ic 
facts  were  as  above  stated.  The  court 
found,  as  a  matter  of  law,  that  plaintiff  was 
chief  of  police  of  the  defendant  when  the  act 
of  1897  went  into  effect,  and  was  entitled  td 
hold  said  office  till  November  1st  thereaft- 
er, since  he  was  not  removed  or  displaced  by 
the  board  of  police  and  fire  commissioners: 
that  his  exclusion  from  the  office  was  wrong- 
ful, and  that  he  was  entitled  to  recover  the 
salary  of  the  office  claimed.  Judgment  was 
rendered  accordingly. 

Messrs,  Manrioe  MoKenna  and  C  J. 
Phelps,  with  Mr.  O.  H.  Ecke,  for  appel- 
lant. 

Mr,  Ed'wardl  S.  Bragg  for  respondent. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

Section  5  of  the  city  charter  of  the  appel- 
lant provides  as  follows:  "No  action  shall 
lie  or  be  maintained  against  the  city  of 
Fond  du  Lac  on  contract  until  the  claimant 
shall  have  presented  to  the  common  council 
a  statement  of  the  claim  and  the  amount 
thereof,  and  the  circumstances  out  of  which 
it  arose,  duly  verified  on  the  oath  of  the 
claimant,  and  the  council  shall  have  allowed 
a  regular  meeting  to  pass  v/ithout  an  ad- 
justment with  such  claimant,  of  such  claim 
or  demand."  Laws  1883,  chap.  152,  sub- 
chap.  18.  The  complaint  does  not  show 
that  such  charter  condition  to  the  mainte- 
nance of  this  action  exists.  No  objection  was 
taken  by  appellant  on  that  ground,  either 
by  answer  or  demurrer.  The  record  does 
not  show  that  evidence  of  the  existence  of 
such  condition  was  produced.  The  point  is 
now  made  that  such  situation  is  fatal  to  the 
judgment,  the  following  cases  being  cited  in 
support  thereof:  Stocks  v.  Sheboygan,  42 
Wis.  315;  Hill  v.  Fond  du  Lac,  56  Wis.  244, 
14  N.  W.  25;  Kelley  v.  Madison,  43  Wis. 
638,  28  Am.  Rep.  576 ;  Weed  d  G.  Mfg.  Co. 
V.  Whitcomh,  101  Wis.  226,  77  N.  W.  175. 
Stocks  V.  Sheboygan  is  unlike  this  case,  be- 
cause there  the  question  of  the  existence  of 
the  condition  was  raised  by  demurrer.  In 
Hill  V.  Fond  du  Lac  the  question  here  raised 
was  not  involved,  because  the  action  sounded 
in  tort  and  was  held  not  to  be  included  in 
the  charter  provision.  Kelley  v.  Madison  is 
unlike  this  case  for  two  reasons:  First,  be- 
cause the  question  was  raised  by  a  demurrer 
to  the  complaint:  second,  because  it  was 
held  that  the  action  was  one  sounding  in 
tort  and  not  affected  by  the  charter  provi- 
sion aganist  the  maintenance  of  an  action  on 
a  claim  or  demand  till  the  same  should  be 
first  filed  as  therein  required.  In  Weed  d 
G.  Mfg.  Go,  V.  Whitcomb,  a  statutory  condi- 
tion to  the  enforcement  of  a  common-law 
right  was  treated  as  a  condition  of  the  right 
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itself,  confusing  a  limitation  statute  acting 
on  the  remedy  only,  which  may  be  and  is 
waived  by  a  failure  to  insist  upon  it  by  an- 
swer or  demurrer  (Rev.  Stat.  1898,  S  2654), 
with  a  statutory  condition  to  the  existence 
of  a  right,  as,  for  instance,  one  necessary 
to  a  cause  of  action  against  a  municipality 
for  compensation  for  an  injury  caused  by 
•a  defective  highway  under  §  1339,  Id.  The 
same  error  was  committed  in  Ryan  v.  Chi- 
cago d  N.  W.  R.  Oo.  101  Wis.  606,  77  N.  W. 
894.  It  was  corrected,  as  far  as  possible,  in 
Relyea  v.  Tomahawk  Paper  d  Pulp  Co.  102 
Wis.  301,  78  N.  W.  412,  which  was  affirmed 
in  Mciaenheimer  v.  Kellogg,  106  Wis.  30,  81 
N.  W.  1033,  and  Malloy  v.  Chicago  d  N.  W, 
R.  Co.  109  Wis.  29,  85  N.  W.  130. 

So  we  see  that  none  of  the  cases  cited  by 
counsel  support  their  proposition,  while 
Relyea  v.  To^nahawk  Paper  d  Pulp  Co.  and 
Meisenheimer  v,  Kellogg,  are  to  the  effect 
that  charter  provisions  of  the  kind  imder 
consideration  are  in  the  nature  of  statutes 
of  limitations  and  governed  by  rules  appli- 
cable thereto.  If  not  complied  with,  the  ob- 
jection must  be  taken  by  answer  or  demur- 
rer or  be  considered  waived.  Care  must  be 
taken  not  to  confuse  such  statutes  with  one 
imposing  a  condition  to  the  existence  of  a 
right.  Noncompliance  with  the  latter  con- 
dition goes  to  the  cause  of  action,  not. to  the 
remedy  for  the  redress  of  the  wrong.  The 
distinction  between  the  two  classes  of  rights 
is  so  clear  that  no  one  need  go  astray.  In 
one  case  the  right  depends  on  the  statute; 
in  the  other  the  right  is  independent  of  the 
statute,  but  its  enforcement  is  regulated 
and  limited  by  law.  In  the  former,  failure 
to  comply  with  the  statute  prevents  the  cre- 
ation of  the  right,  hence  it  is  not  waived  by 
failure  to  raise  the  point  by  demurrer  or  an- 
«wer,  while  in  the  latter  the  condition  re- 
lates to  the  remedy  only,  and  is  waived  un- 
less insisted  upon  by  answer  or  demurrer. 
That  was  the  rule  at  common  law,  and  the 
statute  (Rev.  Stat.  1898,  §  2654)  expressly 
preserves  it.  Failure  to  comply  with  a 
statutory  condition  of  the  use  of  a  remedy 
does  not  go  either  to  the  jurisdiction  of  the 
court  or  to  the  cause  of  action. 

The  foregoing  is  in  harmony  with  Sheel 
▼.  Appleton,  49  Wis.  126,  6  N.  W.  27,  and 
Benton  v.  MiltcOAikee,  60  Wis.  368,  7  N.  W. 
^41.  In  Bentcare  v.  Pine  Valley,  63  Wis. 
:527,  10  N.  W.  696,  the  court  said  that  fail- 
ure to  comply  with  the  condition  of  S  1339, 
as  regards  a  claim  for  damages  caused  by 
a  defective  highway,  and  to  allege  such  com- 
3)liance  in  the  complaint,  was  fatal  to  plain- 
tiff's cause  of  action,  though  the  point  be 
not  raised  by  answer  or  demurrer ;  and  that 
anything  said  to  the  contrary  in  the  other 
tw^o  cases  above  referred  to  is  wrong.  The  idea 
•seems  to  have  been  in  mind  that  the  cases 
were  somewhat  in  conflict  in  that  the  court 
fell  into  the  error  of  not  observing  clearly 
the  distinction  between  compliance  with  a 
fltatute  which  is  the  foundation  of  a  right, 
and  compliance  with  one  which  merely  regu- 
lates or  limits  the  enforcement  thereof. 
The  Benware  Case  was  decided  right,  be- 
cause service  of  the  notice  of  the  injury  un- 
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fler  Rev.  Stat.  1898,  S  1339,  was  a  condition 
of  the  right  there  in  question.  The  other 
two  cases  were  also  decided  right,  because 
the  statutory  condition  involved  operated 
only  upon  the  remedy.  Those  cases  were  af- 
firmed in  Bradley  v.  Eau  Claire,  66  Wis. 
108,  14  N.  W.  10;  Collette  v.  Weed,  68  Wis. 
428,  32  N.  W.  753;  Lombard  v.  McMillan, 
95  Wis.  627,  70  N.  W.  673;  and  Bigelow  v. 
Washburn,  98  Wis.  553,  74  N.  W.  362. 

The  case,  on  the  merits,  turns  on  the  ef- 
fect of  chapter  247,  Laws  1897,  on  respond- 
ent's right  to  hold  the  office  of  chief  of  po- 
lice of  the  appellant,  from  the  1st  day  of 
May,  1897,  till  the  1st  day  of  November 
thereafter.  On  that,  these  questions  are 
presented  for  solution:  When  did  the  act 
take  effect?  Was  McGrath  the  legal  suc- 
cessor of  respondent  by  the  terms  of  the  act 
and  entitled  to  the  office  in  dispute  from 
the  1st  day  of  Ma^,  1897,  at  least  till  dis- 
placed by  an  appointee  of  the  board  of  po- 
lice and  fire  commissioners?  If  not,  and 
the  law  by  its  terms  took  from  appellant 
the  power  to  elect  a  successor  of  respondent, 
or  extended  his  term  of  office  beyond  the 
1st  day  of  May,  1897,  was  it  in  that  regard 
constitutional?  We  will  consider  each  of 
such  propositions,  though  it  pretty  clearly 
appears  that  the  first  is  immaterial. 

1.  Appellant  contends  that  the  act  in 
question  became  a  law  on  the  18th  day  of 
April,  it  having  been  regularly  publish^  on 
the  previous  day;  that  the  day  of  publica- 
tion should  be  excluded  in  determining 
when  the  law  became  effective.  That  turns 
on  the  meaning  of  the  words  '*f rom  and  aft- 
er" in  the  last  section,  which  says:  "This 
act  shall  take  effect  and  be  in  force  from 
and  after  its  passage  and  publication." 
The  word  ''from"  and  that  in  connection 
with  the  word  "af  t^"  is  sometimes  used  in- 
clusively and  sometimes  exclusively.  They 
have  no  certain  literal  or  legal  meaning  that 
can  be  accepted  as  a  guide  under  all  circum- 
stances, lliey  are  open  to  construction  in 
many  cases,  so  that  courts  sometimes  hold 
that  they  are  used  exclusively,  and  at  other 
times  inclusively,  as  seems  best  calculated  to 
effect  the  legislative  intent;  though  it  has 
come  to  be  quite  generally  accepted  as  the 
rule  that  the  meaning  of  the  words  in  con- 
nection, "from  and  after,"  excludes  the  day 
from  which  the  reckoning  is  to  be  made,  and 
in  order  to  avoid  the  application  of  it  as  a 
rule  of  construction,  there  must  be  some- 
thing in  the  act,  or  the  result  of  a  literal 
application  of  the  words  to  the  subject 
treated  by  it,  to  indicate  a  contrary  intent. 
Sedgw.  Stat.  &  Const.  Law,  356; 
Smith,  Const,  k  Stat.  Constr.  $  616. 
That  has  been  recognized  as  the  law 
by  this  court.  Btewari  v.  McSvoeeney, 
1*4  Wis.  468;  MoGinley  v.  Laycook, 
94  Wis.  20>5,  68  N.  W.  871.  There  is 
no  reason  why  "from  and  after,"  in  the  act 
in  question,  should  not  be  considered  as 
having  been  used  in  what  we  say  has  come 
to  be  regarded  as  their  literal  sense.  On 
the  contrary,  the  purpose  of  the  publication 
strongly  supports  that  view.  That  purpose 
was  to  give  notice,  to  persons  affected  by 
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the  law,  of  its  existence,  before  it  went  into 
effect.  Clearly,  such  purpose  could  not  be 
accomplished  without  a  completed  publica- 
tion. That  would  exclude  the  day  on  which 
the  act  was  done,  as  fractions  of  a  day  are 
not  ordinarily  counted.  The  contrary  view 
would  lead  to  the  absurd  result  that  an  act 
designed  to  give  notice  of  the  existence  of 
a  law  in  advance  of  its  going  into  effect 
might  occur  subsequent  thereto.  It  cannot 
be  held  that  any  such  an  absurdity  was  in- 
tended, by  mere  judicial  construction.  The 
other  view  accords  with  the  literal  sense  of 
the  words.  It  gives  significance  to  the  use 
of  the  word  "after"  in  connection  with  the 
word  "from,"  and  makes  the  meaning  sensi- 
ble in  the  light  of  the  purpose  of  the  publi- 
cation. That  idea  has  been  adopted  else- 
where. Duncan  v.  Cobb,  32  Minn.  460,  21 
N.  W.  714;  Pcurkinaon  v.  Brandenburg y  35 
Minn.  294,  59  Am.  Rep.  326,  28  N.  W.  919. 
2.  There  is  no  controversy  but  that  Mc- 
Grath  was  regularly  elected  as  respondent's 
successor  by  the  common  council  of  appel- 
lant before  the  act  in  question  went  into  ef- 
fect. The  learned  trial  court  does  not  ap- 
X>ear  to  have  regarded  the  date  of  such  elec- 
tion as  of  sufficient  significance  to  require  a 
mention  thereof  in,  the  findings  of  fact,  but 
ho  gave  prominence  to  the  date  of  the  cir- 
cumstance of  qualification  by  the  approval 
of  the  official  bond.  The  latter  circumstance 
does  not  appear  to  have  been  made  material 
by  the  law  of  1897  in  any  view  of  it.  If  the 
act  was  valid  it  took  from  the  common 
council  power  to  elect  a  chief  of  police  after 
the  17th  day  of  April,  1897,  not  before. 
Election  to  an  office  is  one  thing;  a  condi- 
tion precedent  to  the  person  elected  taking 
possession  thereof  is  quite  another  thing. 
It  was  with  the  first  circumstance  that  the 
law  dealt,  and  that  is  the  significant  one 
on  this  branch  of  the  case.  Those  provisions 
of  the  law  affecting  McGrath's  right  to  the 
office  are  in  the  main  as  follows:  "After 
this  act  goes  into  effect  no  person  shall  be 
appointed  to  any  position,  cither  on  the  po- 
lice force  or  in  the  fire  department,  .  .  . 
except  with  the  approval  of  the  board." 
"Whenever  the  term  of  office  of  any  chief  of 
police  ...  or  other  officer  performing 
the  duties  of  chief  of  police  ...  by 
whatever  name  designated,  heretofore  ap- 
pointed or  elected,  .  .  .  shall  expire 
after  this  act  goes  into  effect  and  before  the 
board  of  police  and  fire  commissioners  shall 
have  adopted  the  necessary  rules  and  regu- 
lations with  reference  to  the  appointment 
of  police  officers  and  members  of  the  fire  de- 
partment, ...  or  when  any  such  officer 
is  holding  over  at  the  time  this  act  goes  into 
effect,"  he  shall  hold  his  office  "until  his  suc- 
cessor shall  have  been  duly  appointed  by  the 
board."  "All  other  members  of  the  force  in 
either  department  named,  ...  at  the 
time  this  act  goes  into  effect,  shall-  hold 
their  respective  positions  for  six  months 
from  the  date  when  the  rules  and  regula- 
tions adopted  by  the  board  shall  go  into  ef- 
fect, and  thereafter,"  under  certain  con- 
ditions mentioned.  It  seems  quite  clear 
that  the  legislative  idea  was  that  the  per- 
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sons  elected  to  official  positions  affected  by 
the  act,  before  it  took  effect,  whose  terms  of 
office  should  expire  thereafter  and  before 
the  board  of  police  and  fire  commissioners 
should  be  competent  to  fill  their  places, 
should  remain  in  such  places  till  that  time» 
regardless  of  the  specific  terms  for  which 
such  officers  were  elected  or  appointed.  It 
says  distinctly,  as  to  the  particular  office  in 
question,  if  the  term  of  an  officer  elected  or 
appointed  before  the  taking  effect  of  the 
act  shall  expire  thereafter,  he  shall  never- 
theless continue  in  office  till  the  place  shall 
be  filled  by  the  board  according  to  rules  and 
regulations  to  be  adopted  by  it,  as  soon  as 
possible  after  the  first  Monday  of  May,  1897. 
That  contemplated,  as  to  such  office,  these 
circumstances  in  combination:  A  ]>er8on 
elected  or  appointed  prior  to  the  taking  ef- 
fect of  the  act,  the  expiration  of  the  term 
for  which  he  was  elected  or  appointed  prior 
to  the  creation  of  the  board  of  police  and 
fire  commissioners,  and  its  qualification  to 
act  pursuant  to  the  rules  and  regulations 
adopted  for  its  government.  We  should  say 
in  passing  that  the  making  of  such  rules  wa'>^ 
not  contemplated  till  after  the  1st  day  of 
May,  1897,  and  that  the  terms  of  office  of 
the  members  of  the  board  did  not  commence 
till  that  time.  The  respondent  satisfies  the 
conditions  mentioned,  and  McGrath  does  not. 
The  latter  was  elected  before  the  act  in  ques- 
tion went  into  effect,  but  the  term  for  v^ich 
he  was  elected  did  not  expire  prior  to  the 
time  when  the  board  of  police  and  fire  com- 
missioners were  required  to  be  in  readiness 
to  fill  the  place  by  appointment  under  its 
rules  and  regulations.  It  follows  that  the 
second  proposition  advanced  by  appellant 
must  be  resolved  in  favor  of  respondent.  By 
the  wording  of  the  law  his  term  of  office  was 
extended  bevond  that  for  which  he  was 
elected,  and  since  his  place  was  not  sooner 
filled  by  the  board  of  police  and  fire  commis- 
sioners, such  extension  included  the  six 
months  from  May  1  to  November  1,  1S97. 
He  was  therefore  entitled  to  recover  of  ap- 
pellant the  salary  for  which  this  action  was 
brought,  if  the  legislative  extension  of  his 
term  of  office  was  valid. 

3.  The  validity  of  the  legislation  extend- 
ing the  term  of  office  of  respondent,  regard- 
less of  the  will  of  the  appellant,  must  be 
tcstod  by  §  9,  art.  13,  of  the  Constitution, 
which  provides  that,  "all  city,  town,  and 
village  officers  whose  election  or  appoint- 
ment is  not  provided  for  by  this  Constitution 
shall  be  elected  by  the  electors  of  such  citie^s 
towns,  and  villages,  or  of  some  subdivision 
thereof,  or  appointed  by  such  authonlies 
thereof  as  the  legislature  shall  designate  for 
that  purpose.  All  other  officers  whose  elec- 
tion or  appointment  is  not  provided  for  by 
this  Constitution,  and  all  officers  whose  of- 
fices may  hereafter  be  created  by  law,  shalt 
be  elected  by  the  people  or  appointed,  as  the- 
legislature  may  airect."  Counsel  for  both 
sides  seem  to  appreciate  fully  that  such  con- 
stitutional provision  was  adopted  here  from 
New  York,  it  having  existed  there  as  early 
as  1846;  that  it  was  construed  by  the  high- 
est courts  of  that  state  at  an  early  day,  and 
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that  such  construction  has  been  approved 
here  so  far  as  the  subject  has  been  presented 
to  this  court;  but  they  draw  very  different' 
conclusions  from  the  decisions. 

It  will  be  observed  that  the  language  of 
the  Constitution  deals  with  several  classes 
of  officers:  First,  city,  town,  and  village 
officers  whose  election  or  appointment  is  pro- 
vided for  by  the  Constitution;  second,  such 
officers  not  pro\ided  for  by  the  Constitu- 
tion; third,  all  other  officers  whose  election 
or  appointment  is  not  provided  for  by  the 
Constitution;  fourth,  all  officers  whose  of- 
fices were  created  by  law  subsequent  to  the 
adoption  of  the  Constitution.  It  was  abso- 
lutely taken  out  of  the  power  of  the  legisla- 
ture to  appoint  any  officer  of  the  second 
class  mentioned,  such  power  being  express- 
ly conferred  upon  the  people  of  the  munici- 
pality served  by  such  officers.  The  purpose 
of  that  is  plain  and  has  often  been  declared 
by  the  courts.  It  was  to  render  secure  the 
important  right  of  local  self-government, — 
to  give  to  the  people  of  each  locality  the 
power  to  say  and  determine  as  directly  as 
practicable  who  shall  perform  the  govern- 
mental functions  that  concern  such  locali- 
ties only  as  organized  subdivisions  of  the 
state.  That  right,  under  our  system  of 
government,  has  from  the  start  been  re- 
garded as  the  very  foundation  thereof,  and 
absolutely  necessary  to  its  success.  The 
New  York  court,  in  a  very  recent  case,  ex- 
pressed the  idea  indicated,  thus :  ''As  to  of- 
fices known  and  in  exist^ce  at  the  time  of 
the  adoption  of  the  Constitution,  this  pro- 
vision is  absolute  in  its  prohibition  of  an  ap- 
pointment by  the  central  government  or  its 
authority,  or  by  any  body  other  than  the  lo- 
cal electors  or  some  local  authority  desig- 
nated by  law."  "This  right  of  self-govern- 
ment lies  at  the  foundation  of  our  institu- 
tions, and  cannot  be  disturbed  or  interfered 
with,  even  in  respect  to  the  smallest  of  the 
divisions  into  which  the  state  is  divided  for 
governmental  purposes,  without  weakening 
the  entire  foundation;  and  hence  it  is  a 
right  not  only  to  be  carefully  guarded  by 
every  department  of  the  government,  bi^ 
every  infraction  or  invasion  of  it  to  be 
promptly  met  and  condemned  especially  by 
the  courts  when  such  acts  become  the  sub- 
ject of  judicial  investigation."  Raikbone  v. 
Wirth,  150  N.  Y.  459,  469,  34  L.  R.  A.  408, 
419,  45  N.  £.  15,  24.  That  language  is  none 
too  strong.  It  voices  correctly  the  views  of 
the  fraroers  of  the  Constitution  as  they  were 
unmistakably  written  into  it.  Therefore,  if 
it  appear  that  the  office  in  question  in  this 
case  was  one  of  the  class  the  legislature  was 
rendered  powerless  to  fill,  and  that  the  law, 
so  called,  extending  appellant's  term  was  in 
effect  an  appointment  thereto,  the  duty  of 
the  court  to  condemn  the  usurpation  of  pow- 
er is  plain. 

We  shall  not  take  time  to  analyze  at 
length  the  constitutional  provision  under 
consideration,  because  the  questions  in  re- 
gard to  it  are  too  well  settled  to  require  or 
justify  such  labor.  The  class  of  officers 
which  the  legislature  is  prohibited  from  di- 
rectly interfeiing  with,  includes,  as  indicat- 
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ed,  all  city,  town,  and  village  officers  known 
and  in  existence  at  the  time  of  the  adopt'Jon 
of  the  Constitution,  whether  known  by  the 
same  names  as  they  now  bear  or  not.  Alt 
of  the  New  York  authorities  on  the  subject- 
so  hold.  People  ex  rel.  Wood  v.  Draper,  1& 
N.  Y.  532 ;  People  ex  rel.  Loeio  v.  Batchelor, 
22  N.  Y.  128;  People  ex  rel.  Brown  v.  Wood- 
rufy  32  N.  Y.  355;  People  ex  rel.  Fowler  v. 
Bull,  46  N.  Y.  57,  7  Am.  Rep.  302;  People 
ex  rel.  Bolton  v.  Albertaon,  65  N.  Y.  50; 
People  ex  rel.  Williamson  v.  McKinney,  52 
N.  Y.  374;  People  ex  rel.  Le  Roy  v.  Foley, 
148  N.  Y.  677,  43  N.  E.'171;  Rathhone  v. 
Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45 
N.  £.  15.  This  court  has  likewise  passed 
upon  the  same  question.  State  ex  rel. 
Hamilton  v.  Krez,  88  Wis.  135,  59  N.  W. 
593. 

The  learned  counsel  for  respondent  argues 
that  an  office  is  a  mere  legislative  creation 
and  belongs  to  the  fourth  class  mentioned  in 
§  9,  and  may  be  filed  by  legislative  appoint- 
ment where  there  is  no  express  constitution- 
al provision  for  otherwise  filling  it.     That 
overlooks  the  fact  that   power  is  not  left 
with  the  legislature  in  its  discretion  to  ap- 
point or  elect  all  officers  whose  election  or 
appointment  is  not  provided  for  in  the  Con- 
stitution, and  that  it  has  never  been  so  un- 
derstood from  the  earliest  treatment  of  the 
subject  by  Mr.  Justice  Denio  in  People  fx 
rel.  Wood  v.  Draper,  15  N.  Y.  532.     From 
the  fact  that  pro\'ision  is  not  made  in  the 
Constitution  for  the  appointment  of  an  of- 
ficer to  serve  a  town,  city,  or  village  in  the 
performance  of  some  duty  as  regards  local 
government  therein,  it  by  no  means  follows, 
as  suggested,  that  such  appointment  or  elec- 
tion can  be  made  directly  by  the  legislature. 
The  language  of  the  Constitution  clearly  in- 
dicates the  contrary.     Town,  city,  and  vil- 
lage officers  whose  election  or   appointment 
is  pro\'ided  for  in  the  Constitution  are  men- 
tioned as  a  class  only  to  exclude  them  from 
officers  generally  that  have  to  do  with  the 
government  of  such  local  governmental  sub- 
divisions of  the  state.    After  making  such 
exclusion,  the  balance  of  such  local  officers 
is  put  in  the  class  to  be  selected  only  by  the 
electors  of  the  particular  localities  affected, 
by  the  direct  vote  of    such    electors   or   by 
some  local  agency  designated  by  the  legisla- 
ture for  that  purpose.     The  idea,  as  we  un- 
derstand the  counsel,  that  all  officers  whose 
election  or  appointment  is  not  provided  for 
in  the  Constitution  may  be   elected   or   ap- 
pointed by  the  legislature,  is  as  novel  as  it 
is  contrary  to  the  plain  meaning  of  the  Con- 
stitution.   If  adopted,  one  of  the  fundamen- 
tal ideas  of  the  f ramers  of  that  instrument 
Avould  certainly  be  lost  sight  of.     They  in- 
tended that  all  local  officers,  according  to 
the  then  known  schemes  for  local  self-gov- 
ernment, should  be  chosen  by  the  people  of 
the  localities  affected.     That  such  was  the 
idea  intended  to  be  embodied  in  the  Consti- 
tution is  voiced    by    every    court   that   has 
spoken  on  the  subject.     The  presence  of  the 
provision  in  the  Constitution  in   regard  to 
the  election  or  appointment  of  local  officers 
by   the   people,    evidences    the    importance 
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which  the  people,  when  the  CJonstitution  was 
framed,  attached  "to  the  preservation  of 
their  right  to  the  management  of  their  lo- 
cal affairs.  It  means  the  right  to  choose 
their  local  officers  in  all  its  reality,  or  it 
means  nothing.  If  it  does  not  mean  that 
the  people  have  reserved  the  right  of  ad- 
ministering existing  local  offices  by  officers 
of  their  own  choosing,  whether  it  be  done  di- 
rectly through  an  election  or  indirectly 
through  the  method  of  an  appointment  by 
«ome  of  their  local  authorities,  I  am  at  a 
loss  to  understand  its  significance  or  in 
what  consists  its  peculiar  value."  Justice 
Gray  in  Kathhone  v.  Wirth,  160  N.  Y.  459, 
34  L.  R,  A.  408,  45  N.  E.  15.  "The  obvious 
purpose  of  the  provision  of  the  Constitution 
.  .  .  was  to  secure  to  the  people  of  the 
cities,  towns,  and  villages  of  the  state,  the 
right  to  have  their  local  offices  administered 
by  officers  selected  by  themselves."  An- 
drews, J.,  in  People  ex  rel,  Williamson  v. 
McKiniiey,  52  N.  Y.  374.  "Faithfully  ob- 
served and  effect  given  to  it  [such  provision] 
in  its  spirit  as  well  as  in  its  letter,  it  effect- 
ually secures  to  each  of  the  governmental 
divisions  of  the  state  the  right  of  choosing 
or  appointing  its  own  local  officers,  without 
let  or  hindrance  from  the  state  government, 
and  none  can  be  deprived  of  the  rights  and 
franchises  thus  guaranteed  to  all.*'  Allen, 
J.,  in  People  ex  rel.  Bolton  v.  Albert  son,  66 
N.  Y.  50.  The  offices  of  policeman  and  chief 
of  police  or  city  marshal  (the  particular 
name  of  the  office  being  immaterial)  in  cities 
and  villages,  were  as  well  known  at  the  time 
of  the  adoption  of  the  Constitution  as  any 
other.  Such  offices  were  understood  to  be 
essential  to  good  order  in  large  communi- 
ties, and  they  were  universally  provided  for 
in  all  city  and  village  organizations.  So 
there  can  be  no  question  but  that  the  power 
of  electing  or  appointing  such  officers  was 
prohibited  to  the  legislature  by  the  pro- 
vision of  the  Constitution  under  considera- 
tion. 

But  it  is  said  that  the  mere  continuance 
in  office  by  legislative  enactment,  of  a  per- 
son whose  installation  in  the  position  was 
by  a  constitutional  agency  is  not  a  legis- 
lative appointment,  and  that  the  term  of  of- 
fice of  respondent,  regardless  of  the  law  of 
1897,  having  commenced  by  a  municipal  ap- 
pointment and  being  for  one  year  and  until 
his  successor  should  be  elected  and  qualified, 
strictly  speaking  and  in  a  constitutional 
sense,  it  was  not  extended  by  such  law.  That 
proposition  was  advanced  in  People  ex  rel, 
Loew  V.  Batchelor,  22  N.  Y.  128,  and  was 
there  adopted,  but  the  case  was  soon  over- 
ruled and  has  not  been  considered  authority 
for  nearly  half  a  century.  The  rule  in  New 
York  is  the  same  as  that  declared  in  State  ex 
rel.  Hamilton  v.  Krez,  88  Wis.  135,  69  N.  W. 
693,  that  the  continuance  of  a  person  in  of- 
fice by  l^slative  interference,  beyond  the 
specific  term  for  which  he  was  elected  or  ap- 
pointed, is  equivalent  to  a  new  appointment 
to  the  office,  and  void  if  the  office  be  one  that 
the  legislature  cannot  fill  by  direct  appoint- 
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ment  or  election.  People  ex  rel.  Fotcler  ▼. 
Bull,  46  N.  Y.  57,  7  Am.  Rep.  302;  People 
ex  rel.  Williamson  v.  McKinney,  52  N.  Y. 
374;  People  ex  rel.  Le  Roy  v.  Foley ^  148  N. 
Y.  877,  43  N.  E.  171.  The  right  to  fill  an 
office  by  a  new  selection  at  the  expiration  of 
each  term  thereof  is  secured  to  the  people 
of  the  locality  specially  concerned,  the  same 
as  the  power  to  fill  the  place  in  the  first  in- 
stance, and  any  attempt  to  interfere  with 
that  right,  working  a  continuance  of  an  in- 
cumbent in  office,  under  the  general  rule 
that  his  incumbency  shall  continue  till  a 
successor  is  elected  and  qualified,  is  held  to 
be  as  much  a  legislative  appointment  and 
usurpation  of  power  as  an  express  appoint- 
ment to  the  place.  In  People  ex  rel.  Le 
Roy  v.  Foley,  148  N.  Y.  677,  43  N.  E.  171, 
it  was  said  that  the  power  to  appoint  in  such 
cases  cannot  be  directly  exercised  by  the 
legislature,  nor  indirectly  by  extending  the 
term  of  an  officer  after  his  election.  It  is 
clear,  it  would  seem,  that  if  an  officer  be 
kept  in  office  by  legislative  interference  for 
any  period  after  he  could,  but  for  such  in- 
terference, be  displaced  by  the  power  that 
originally  selected  him  for  the  place,  is  to  all 
intents  and  purposes  one  of  the  very  l^s- 
lative  intermeddlings  with  local  affairs  that 
the  Constitution  was  designed  to  prevent. 

It  follows  that  it  is  the  duty  of  the  court 
to  declare  the  act  in  question,  so  far  ae  the 
effect  thereof  would  otherwise  be  to  extend 
the  term  of  office  of  any  officer  mentioned 
in  it,  either  expressly  or  by  taking  from 
cities  the  power,  to  elect  and  install  his  suc- 
cessor, an  excess  of  legislative  authority 
and  void. 

Before  leaving  the  subject  we  should  re- 
fer to  State  V.  Douglas,  26  Wis.  428,  7  Am. 
Rep.  87,  which  the  learned  counsel  for  re- 
spondent contends  supports  the  power  of 
the  legislature  to  do  the  thing  called  in  ques- 
tion in  this  case.  That  case  affirms  the 
power  of  the  legislature  to  shorten  the  term 
of  an  office  not  fixed  by  the  Constitution. 
That  is  quite  a  different  question  from  the 
one  considered  here.  It  is  one  thing  to  elect 
or  appoint  a  person  to  an  office,  or  to  extend 
the  term  of  one  already  elected  or  appointed; 
that  is  what  S  9,  art.  13,  in  the  cases  cov- 
ered  by  it,  prohibits.  It  is  quite  another 
thing  to  shorten  a  term  of  office,  leaving 
the  power  of  the  people  of  the  locality  af- 
fected unimpaired  to  fill  the  place  anew,  if 
it  is  to  be  filled  at  all.  There  is  no  consti- 
tutional restriction  upon  legislative  power 
as  to  that,  where  the  term  of  office  is  not 
fixed  by  the  Constitution. 

Some  other  questions  are  suggested  by  ap- 
pellant's counsel  for  consideration,  but  tiiey 
do  not  appear  to  possess  sufficient  merit 
to  call  for  special  notice.  The  attempted 
extension  of  respondent's  term  of  office  was 
invalid.  McGrath  was  entitled  to  take  pos- 
session of  the  office  at  the  time  he  did.  The 
term  of  office  of  the  respondent  then  expired. 

The  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  render  judg- 
ment in  favor  of  the  defendant  for  costs. 
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COMMONWEALTH  of  Pennsylvania  ex  reL 
John  P. ^ ELKIN,  Attorney  General,  Appt., 

v. 

James  MOIR,  Recorder  of  Scranton. 
(109  Pa.  534.) 

1.  In  determining:  the  anestlon  of  tlie 
validity  of  a  statute  for  the  grovern- 
ment  of  cities  the  courts  have  nothing  to 
do  with  its  wisdom,  propriety,  or  Justice,  or 
with  ttie  motives  which  are  supposed  to  have 
inspired  its  passage. 

8.  Imperfection  of  an  act  for  the  go^r- 
ernment  of  cities  in  failing  to  provide  a 
complete  system  for  the  passage  of  ordinances 
does  not  malce  the  act  unconstitutional,  in  the 
absence  of  anything  to  show  that  the  munici- 
pal government  cannot  be  administered  on  ac- 
count of  such  imperfection. 

8.  An  act  for  the  grovernment  of  cities 
of  a  certain  class  cannot  be  declared 
unconstitutional  because  it  provides  for 
methods  of  government  and  administration 
different  from  those  required  in  the  other 
classes,  hn  particulars  where  there  Is  no  real 
difference.  If  the  classification  is  made  with 
reference  to  municipal,  and  not  to  irrelevant 
or  wholly  local,  matters. 

4.  The  expedients  provided  by  the 
schedule  for  the  temporary  adjustment  of 
the  changes  necessitated  by  the  substitution 
of  a  new  system  of  municipal  government  for 
one  under  which  a  city  had  been  previously 
carried  on  would  need  to  be  very  clearly  un- 
constitutional to  justify  a  court  in  overturn- 
ing them. 

5.  A  temporary  and  transitory  provi- 
sion In  an  act  for  the  grovernment  of 
cities  of  a  certain  cIaT»,  which  applies  to  all 
the  present  members  of  the  class,  meets  all 
the  requirements  of  the  temporary  situation, 
and  ends  with  the  end  of  that  situation,  does 
not  make  the  whole  act  local  or  special,  al- 
though there  Is  no  provision  as  to  other  cities 
which  ought  to  be  included  within  the  class 
during  its  operation. 

G.  The  prolongratldn  of  the  term  of  the 
executive  of  a  city,  appointed  by  the 
Kovernor,  beyond  an  election  not  unduly 
close  at  hand,  thereby  depriving  the  citizens 
of  the  power  of  election,  does  not  render  un- 
constitutional a  statute  devising  a  scheme  of 
government  for  the  city. 

7.  An  act  providing  a  system  of  gov- 
ernment for  a  city  Is  not  rendered 
unconstitutional  by  the  fact  that,  as  a 
temporary  expedient  to  pre'vent  a  gap  in  the 
government,  the  governor  is  given  power  to 
appoint  a  temporary  executive,  the  time  of 
whose  appointment,  and  therefore  that  of  the 
taking  effect  of  the  act,  is  left  to  his  discre- 
tion. 

S.  Substituting;  an  executive  officer  of 
a  municipality  under  a  different  name,  but 
with  similar  powers  and  duties,  for  one 
elected  by  the  people,  before  bis  term  of  of- 
fice has  expired,  does  not  render  void  a  new 
charter  making  the  change. 

9.  A  statute  for  the  government  of  cit- 


ies Is  not  made  unconstitutional  by  a 
provision  for  a  temporary  appointment  by 
the  governor  of  an  executive  having  the  pow- 
ers of  a  Justice  of  the  peace,  who,  under  the 
Constitution*  is  an  elective  officer,  since  the 
provision  as  to  his  powers,  If  invalid,  is  a 
subordinate  and  severable  feature  of  the  stat- 
ute. 

10.  The  4*eanlrement  of  confirmation 
by  the  senate  of  the  governor's  appoint- 
ments to  office,  made  by  Const,  art.  4,  §  8,  has 
no  application  to  municipal  officers. 

11.  The  repeal  of  previous  acts  upon  the 
same  subject  is  always  germane  to  the  title 
of  a  statute. 

12.  A  provision  in  a  statute  providlngr 
a  government  for  cities  of  a  certain 
class,  that  cities  passing  into  the  class  by 
reason  of  increase  of  population  shall  retain 
all  their  old  laws  except  so  far  as  they  are 
in  conlllct  with  the  new  statute,  even  if  In- 
valid for  lack  of  uniformity,  will  not  Invali- 
date the  whole  act. 

13.  A  statute  for  the  grovernment  of 
cities  based  upon  clnssiflcatlon  cannot 
be  held  unconstitutional  as  local  or  special, 
although  it  was  Intilded.  and  the  classifica- 
tion made,  so  as  to  apply  to  only  a  limited 
number  of  existing  cities. 

14.  A  statute  provldingr  a  system  of 
grovernment  for  cities  cannot  be  held  un- 
constitutional for  violating  the  spirit  of  the 
Constitution,  or  that  general  Intent  which 
preserves  to  the  people  the  right  of  local  self- 
government. 

{McCollum,  Ch.  J.,  and  Dean  and  Meatrezat,  J  J., 

di%9eni,) 

(May  27,  1901. > 

APPEAL  by  relator  from  a  decree  of  the 
Court  of  Common  Pleas  for  Lack- 
awanna County  in  favor  of  defendant  in  a 
quo  warranto  proceeding  to  oust  defendant 
from  the  office  of  recorder  of  the  city  of 
Scranton,  which  he  claimed  to  hold  under 
provisions  of  a  statute  passed  March  7, 
1901,  for  the  government  of  cities  of  the  sec- 
ond class.     Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  Joseph  O'Brien,  M.  J.  Martin, 
I.  H.  Bnms,  and  Frederick  W.  Fleits, 
for  appellant: 

The  Constitution  does  not  authorize 
classification  of  cities.  On  the  contrary,  it 
expressly  provides  that  regulation  of  the 
affairs  of  cities  shall  be  by  general  laws. 

Suppose  this  court  should  overrule 
Wheeler  v.  Philadelphia,  77  Pa.  338,  and  the 
oifshoots  resulting  from  it,  the  Constitution 
would  remain  the  same,  line  for  line  and  let- 
ter for  letter,  and  yet  there  could  be,  under 
it,  no  classified  legislation  for  cities.  If 
the  power  to  classify  had  been  given  to  the 
legislature  it  would  necessarily  follow  that 
the  exetnt  of  its  exercise  would  be  for  that 


Note. — As  to  interference  by  legislature  with 
right  of  city  to  local  self-government,  see  State 
e«  rel.  Bulkeley  v.  Williams  (Conn.)  48  L.  B.  A. 
46.'5,  and  note;  Newport  v.  Horton  (B.  I.)  50 
L.  B.  A.  330,  and  note;  and  O'Connor  v.  Fond 
du  Lac  (Wls.j  ante,  831. 
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As  to  right  of  courts  to  consider  expediency 
or  wisdom  of  statute,  see,  in  this  series,  the  ear- 
lier cases  of  Chicago,  B.  &  Q.  B.  Co.  v.  State  c« 
rel,  Omaha  (Neb.)  41  L.  B.  A.  481 ;  Bennett  v. 
Pulaski  (Tenn.)  47  L.  B.  A.  278;  and  State  T. 
Foster  (B.  I.)  50  L.  B.  A.  339. 
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body  itself  to  judge.  In  such  case  this 
court  could  not,  as  in  Ayars'a  Appeal,  122 
Pa.  260,  2  L.  R.  A.  577,  16  Atl.  356,  have 
struck  down  four  classes  of  cities  with  a 
single  stroke  of  the  pen.  Neither  would 
this  court,  as  it  has  in  almost  every  in- 
stance, have  judged  as  to  the  necessity  of 
the  law  in  order  to  justify  its  existence. 

Kilgore  v.  Magee,  85  Pa.  401 ;  Com,  ex  rel, 
Fertig  v.  Patton,  88  Pa.  258 ;  Scowden's  Ap- 
peal, 96  Pa.  422;  Wheeler  v.  Philadelphia, 
77  Pa.  338;  McCarthy  v.  Com.  ea>  rel,  Orif- 
fiths,  110  Pa.  246,  2  Atl.  423;  Morrison  v. 
Bachert,  112  Pa.  322,  5  Atl.  739;  Ayars'a 
Appeal,  122  Pa.  266,  2  L.  R.  A.  577,  16  Atl. 
356. 

Classification  with  a  view  of  le^slating 
for  either  class  separately  is  essentially  un- 
constitutional, unless  a  necessity  therefor 
exists, — a  necessity  springing  from  manifest 
peculiarities  clearly  distinguishing  those  of 
one  class  from  each  of  the  other  classes,  and 
imperatively  demanding  legislation  for  each 
class  separately,  that  would  be  useless  and 
detrimental  to  the  others. 

Ayars'8  Appeal,  122  Pa.  281,  2  L.  R.  A. 
577,  16  Atl.  356. 

lliis  law  is  special  because  it  operates 
differently  on  different  incumbents  of  the 
same  office. 

The  act  is  void  because  it  contains  more 
than  one  subject  not  clearly  expressed  in 
the  title. 

The  repealing  of  an  act  or  section  of  an 
act  is  a  separate  subject. 

Com.  V.  Mercer,  9  Pa.  Co.  Ct.  461;  Ruth's 
Appeal,  10  W.  N.  C.  498;  Perkins  v.  Phila- 
delphia, 156  Pa.  539,  27  Atl.  356;  Ridge 
Ave.  Pass.  R.  Co.  v.  Philadelphia,  124  Pa. 
219,  16  Atl.  741;  Re  Road  in  Phosnixville, 
109  Pa.  44. 

The  act  is  void  because  it  does  not  apply 
equally  to  all  the  cities  of  the  second  class. 

Messrs.  John  G.  Johnson,  BLnoz  ft 
Reed,  Clarence  Burleigh,  Iiyon  ft  Mc- 
Xee,  Iiewis  MoMnllin,  George  M. 
Hosaok,  and  William  W.  Smith,  for  the 
mayors  of  Pittsburgh  and   Allegheny   city: 

The  act  is  impossible  of  execution,  and 
therefore  is  void,  inasmuch  as  no  ordinances 
can  be  enacted,  and  no  powers  of  the  cities 
can  be  validly  exercised,  thereunder. 

The  act  is  unconstitutional  because  it  at- 
tempts a  classification  in  the  method  of  fill- 
ing municipal  offices  and  of  exercising  mu- 
nicipal pow^ers,  resting  upon  no  proper  dis- 
crimination or  foundation. 

If  local  self-government  is  requisite  in 
cities  of  the  first  and  third  classes,  it  is 
equally  requisite  in  cities  of  the  second 
class ;  and  a  classification  which  allows  such 
government  to  some  cities  and  denies  it  to 
others  rests  upon  no  proper  legal  or  consti- 
tutional foundation. 

Com.  V.  Oellcrs,  140  Pa.  457,  21  Atl.  1085; 
Allegheny  v.  Millville,  E.  d  8.  Street  R.  Co. 
159  Pa.  415,  28  Atl.  202;  Shauh  v.  Lancas- 
ter, 156  Pa.  365,  21  L.  R.  A.  691,  26  Atl. 
1067;  Kepner  v.  Com.  ex  rel.  Harrishurg, 
40  Pa.  129. 

The  act  is  unconstitutional  because  it  is 
a  local  act  changing  the  charters  of  cities, 
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creating  offices,  and  prescribing  the  powers 
and  duties  of  officers  in  cities. 

Perkins  v.  Philadelphia,  156  Pa.  554,  27 
Atl.  356. 

The  act  is  unconstitutional  because  it 
vests  in  the  governor  the  discretion  of  de- 
termining when  it  shall  become  operative. 

While  there  is  a  direction  that  the  ap- 
pointment  shall  be  made  ''within  thirty 
days  from  the  approval  of  this  act,"  this  is 
directory,  and  not  mandatory. 

19  Am.  &  £ng.  Enc.  Law,  p.  427 ;  Re 
Census  Superintendent,  15  R.  I.  614,  15  Atl. 
205;  Dyer  v.  Bayne,  64  Md.  87;  People  v. 
Allen,  6  Wend.  486;  People  ex  rel.  Van 
Wyck  V.  Wheeler,  18  Hun,  540;  People  ex 
rel.  McMackin  v.  Board  of  Police,  46  Hun, 
296. 

The  act  is  unconstitutional  because  it  re- 
moves from  their  respective  offices,  during 
the  terms  for  which  they  were  elected,  the 
mayors  of  the  cities  of  the  second  class,  and 
puts  other  persons  therein. 

The  act  did  not  abolish  the  office,  but  re- 
moved the  incumbent. 

It  was  not  within  the  power  of  the  legis- 
lature to  remove  the  mayors,  duly  elected, 
during  their  respective  terms. 

Donohugh  v.  Roberts,  11  W.  N.  C.  186; 
Com.  ex  rel.  Braughler  v.  W^r,  165  Pa. 
284,  30  Atl.  835;  Com.  ex  rel.  Holland  v. 
Schneipp,  166  Pa.  401,  31  Atl.  118;  People 
ex  rel.  Bolton  v.  Albertson,  55  N.  Y.  60; 
Hoke  V.  Henderson,  15  N.  C.  (4  Dev.  L.)  1, 
25  Am.  Dec.  677;  State  ex  rel.  Abbott  v. 
Beddingfield,  125  N.  C.  256,  34  S.  E.  412; 
State  ex  rel.  McCall  v.  Webb,  125  N.  C.  243. 
34  S.  E.  430;  State  ex  rel.  White  v.  HUl, 
125  N.  C.  194,  34  S..E.  432;  Dalby  v.  State 
ex  rel.  Hancock,  125  N.  C.  325,  34  S.  E.  516; 
State  ex  rel.  Gattis  v.  Oriffin,  125  N.  C.  332, 
34  S.  E.  429;  State  ex  rel.  Walser  v.  Bell- 
amy, 120  N.  C.  212,  27  S.  E.  113;  Walser  ex 
rel  Wilson  v.  Jordan,  124  N.  C.  683,  33  S. 
E.  139;  Silvey  v.  Boyle,  20  Utah,  205,  57 
Pac.  880 ;  Woinsley  v^  Jersey  City,  61  N.  J. 
L.  499,  39  Atl.  710;  Houseman  v.  Com.  ex 
rel.  Tener,  100  Pa.  231 ;  State  ex  rel.  Holmes 
V.  Wiltz,  11  La.  Ann.  439. 

Conceding  that  with  the  abolition  of  the 
office  the  incumbent  fell,  so  long  as  the  of- 
fice continued  the  incumbent  could  not  be 
removed  bv  the  legislature. 

Com.  Y.Waller,  145  Pa.  235,  23  Atl.  382; 
Lloyd  V.  Smith,  176  Pa.  213,  35  Atl.  199. 

The  act  is  unconstitutional  because  of  the 
lack  of  power  in  the  legislature  to  do  what 
is  therein  attempted,  viz.,  in  the  same  act 
to  make  the  office  of  mayor  both  elective 
and  appointive. 

The  act  is  unconstitutional  because,  after 
making  the  office  of  recorder  an  elective  one, 
it  provides  for  a  continuance  in  the  office  by 
appointment  by  the  governor  for  such  length 
of  term  as  dispenses  with  an  election  at  the 
time  fixed  by  the  Constitution,  viz.,  the  next 
municipal  election  in  February. 

A  vacancy  existed  in  the  office  of  city  re- 
corder if  it  was  a  new  and  validly  created 
one.     Being  elective,  it  was  the  duty  of  the 
j  legislature,  tmder  the  Constitution,  to  pro- 
'  vide  that  it  should  be  filled  by  an^lection  on 
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the  3d  Tuesday  of  February  following  the 
enactment,  viz,,  on  the  3d  Tuesday  of  Febru- 
ary, 1902. 

People  V.  Chaves,  122  Cal.  138,  54  Pac. 
596;  Re  Election  Diet,  Judges,  11  Colo.  373, 
18  Pac.  282;  Com.  ex  rel.  Magee  v.  Mc- 
Carthy, 3  W.  N.  C.  477 ;  Brooke  v.  Com.  ex 
rel.  Philadelphia,  5  W.  N.  C.  416. 

The  act  is  unconditional  because  it 
gives  to  the  governor  a  power  to  remove  an 
elected  officer  without  cause. 

It  is  unconstitutional  because  it  violates 
those  provisions  of  the  new  Constitution 
which  preserve  to  the  people  local  self-gov- 
ernment, and  especially  the  right  to  choose 
their  own  local  officers  for  the  administra- 
tion of  local  affairs. 

An  implied  prohibition  is  just  as  impera- 
tive as  an  express  one. 

Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec. 
272;  Com.  v.  Zephon,  8  Watts  &  S.  386; 
Sharpless  y.  Philadelphia,  21  Pa.  147,  59 
Am.  Dec.  759;  Citizens*  8av.  &  L.  Asso.  v. 
Topeka,  20  Wall.  655,  22  L.  ed.  455;  Cooley, 
Const.  lim.  6th  ed.  p.  206;  Rathhone  v. 
Wirth,  150  N.  Y.  459,  34  L.  R.  A.  408,  45  N. 
£.  15;  State  ex  rel.  Atty.  Chn.  v.  Moores, 
55  Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175. 

The  very  purpose  of  adopting  a  new  Con- 
stitution was  to  change  the  old  order  of 
things,  and  to  secure  to  the  populous  local 
districts  t}i4  right  to  govern  themselves  in 
local  affairs. 

Allegheny  v.  Millville,  E.  d  8.  Street  R. 
€o.  159  Pa.  411,  28  Atl.  202;  Livingston  v. 
Wolf,  136  Pa.  519,  20  Atl.  551;  People  ex 
rel.  L€  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103;  Atty.  Oen.  ex  rel.  Lawrence  v. 
Tromhly,  89  Mich.  50,  50  N.  W.  744;  Rath- 
hone  v.  Wirth,  150  N.  Y.  459,  34  L.  R.  A. 
408,  45  N.  E.  15;  People  ex  rel.  Bolton  v. 
Alhertson,  55  N.  Y.  50;  People  ex  rel.  Rod- 
gers  v.  Coler,  166  N.  Y.  1,  62  L.  R,  A.  814, 
69  N.  E.  716;  State  ex  rel.  Howe  v.  Des 
Moines,  103  Iowa,  76,  39  L.  R.  A.  285,  72  N. 
W.  639;  State  ex  rel.  Holt  v.  Denny,  118 
Ind.  449,  4  L.  R.  A.  65,  21  N.  E.  274;  State 
ex  rel.  Jameson  v.  Denny,  118  Ind.  382/4  L. 
R.  A.  79,  21  N.  E.  "262;  Evansville  v.  State 
ex  rel.  Blend,  118  Ind.  426,  4  L.  R.  A.  93,  21 
N.  E.  267 ;  State  ex  ret.  Atty.  Gen.  v.  Moores, 
55  Neb.  480,  41  L.  R.  A.  624,  76  N.  W.  175; 
O'Connor  v.  Fond  du  Lac,  109  Wis.  253,  85 
N.  W.  327;  People  v.  Lynch,  51  Cal.  15,  21 
Am,  Rep.  677 ;  State  ex  reC.  Yancey  v.  Hyde, 
121  Ind.  20,  22  N.  E.  644;  Hanson  v.  Ver- 
non, 27  Iowa,  28,  1  Am.  Rep.  215;  Atty.  Oen. 
V.  Detroit y  6S  Mich.  213,  55  Am.  Rep.  675, 
24  N.  W.  887 ;  Maynard  v.  BHrst  Representa- 
tive Dist.  Bd.  of  Canvassers,  84  Mich.  228,  11 
L.  R.  A.  332,  47  N.  W.  766;  Prouty  v. 
Stover,  11  E:an.  235;  Re  Flathush,  60  N.  Y. 
398. 

The  act  is  unconstitutional  because  it  at- 
tempts to  create  an  additional  justice  of  the 
peace,  permits  the  election  of  such  justice 
of  the  peace  at  an  improper  time,  and  per- 
mits the  appointment  of  such  justice  by  the 
governor,  although  the  Constitution  re- 
quires the  office  to  be  filled  by  election. 

The  recorder  has  not  been  legally  ap- 
pointed, even  though  the  act  be  constitiition- 
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al,  because  of  the  failure  to  obtain  the  con- 
sent of  the  senate. 

Houseman  v.  Com.  ex  rel.  Tener,  100  Pa. 
232 ;  Lane  v.  Com.  ex  rel.  Atty.  Oen.  103  Pa. 
485. 

Messrs.  A.  A.  VosbnTg,  H.  A.  Knapp, 
James  H.  Torrey,  and  Richard  C.  Dale, 
for  appellee: 

The  whole  lawmaking  power  is  committed 
to  the  legislature,  and  its  command  must 
prevail  unless  it  clearly  transgresses  the 
constitutional  prohibition. 

Lloyd  V.  Smith,  176  Pa.  218,  35  Atl.  199; 
Re  Sugar  Notch,  192  Pa.  355,  43  Atl.  985; 
Pennsylvania  R.  Co.  v.  Rihlet,  66  Pa.  169,  5 
Am.  Rep.  360;  Powell  v.  Com.  114  Pa.  293, 
60  Am.  Rep.  350,  7  Atl.  913;  Com.  ex  rel. 
Wolfe  v.  Butler,  99  Pa.  540;  Philadelphia 
V.  Field,  58  Pa.  324;  Erie  d  N.  E.  R.  Co.  v. 
Casey,  26  Pa.  300;  Butler's  Appeal,  73  Pa. 
451. 

A  court  cannot  declare  a  statute  unconsti- 
tutional and  void  solely  on  the  ground  of  un- 
just and  oppressive  provisions,  or  because  it 
is  supposed  to  violate  the  natural,  social,  or 
political  rights  of  the  citizen,  unless  it  can 
be  shown  that  such  injustice  is  prohibited 
or  such  rights  guaranteed  or  protected  by 
the  Constitution. 

Cooley,  Const.  lim.  5th  ed.  p.  197 ;  Sharp- 
less  V.  Philadelphia,  21  Pa.  147,  59  Am.  Dec. 
759;  Weister  v.  Hade,  62  Pa.  474;  Com.  ex 
rel,  Dyswrt  v.  M'WilliamSy  11  Pa.  61;  Com, 
V.  Maxwell,  27  Pa.  444;  Com.  v.  M'Closkey, 
2  Rawle,  374;  Com.  ex  rel.  McCormick  v. 
Reeder,  171  Pa.  506,  33  L.  R.  A.  141,  33  Atl. 
67. 

A  municipal  corporation  is  a  creature  of 
the  state;  it  derives  its  powers  from  the 
state;  the  power  that  makes  can  unmake, 
change,  or  modify.  No  municipal  officer 
has  any  property  right  in  his  office,  but  the 
office  may  be  abolished  or  changed  by  the 
legislature,  or  new  offices  may  be  created. 

United  States  v.  Baltimore  d  0.  R.  Co. 
17  Wall.  322,  21  L.  ed.  697;  Erie  v.  Erie 
Canal  Co.  59  Pa.  177;  Bums  v.  Clarion 
County y  62  Pa.  425;  Donohugh  v.  Roberts, 
11  W.  N.  C.  186;  Oas  d  Water  Co.  v.  Doum- 
ington,  175  Pa.  344,  34  Atl.  799;  PhiladeU 
phia  V.  Fox,  64  Pa.  180;  Butler  v.  Pennsyl- 
vania, 10  How.  416,  13  L.  ed.  478 ;  CrenshavD 
V.  United  States,  134  U.  S.  104,  33  L.  ed. 
827, 10  Sup.  Ct.  Rep.  431 ;  Thompson  v.  Com. 
ex  rel.  Althouse,  81  Pa.  314;  Mechem,  Pub. 
Off.  §§  463-465;  Conner  v.  New  York,  5  N. 
Y.  285;  Com.  v.  Plaisted,  148  Mass.  375,  2 
L.  R.  A.  142,  19  N.  E.  224;  Meriwether  v. 
Garrett,  102  U.  8.  472,  2B  L.  ed.  197 ;  1 
Hare,  Am.  Const.  L.  p.  630;  Baird  v.  Rice, 
63  Pa.  489;  Perkins  v.  Slack,  86  Pa.  283; 
Philadelphia  v.  Field,  58  Pa.  320. 

There  is  no  provision  in  the  Constitution 
securing  to  cities  the  right  to  elect  their 
own  chief  executives,  however  they  may  be 
styled. 

Even  supposing  that  our  Constitution,  by 
implication,  secures  to  cities  the  right  to 
select  their  own  chief  executives,  yet  the 
legislature  in  passing  the  act  in  question 
here  has  not  infringed  such  principle. 

Whether  or  not  the  legislature  could  per- 
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manently  deprive  a  city  of  its  supposed 
right  to  elect  its  chief  executive  officer  as 
an  incident  of  its  right  to  confer  and  recall 
corporate  power,  the  legislature  may  cer- 
tainly make  provisional  or  initiatory  ap- 
pointments to  effect  a  change,  and  put  a 
new  system  of  local  government  into  i>pera- 
tion. 

People  ea  rel,  Le  Roy  v.  Hurlbut,  24  Mich. 
44,  0  Am.  Rep.  403. 

It  is  not  unconstitutional  for  the  legisla- 
ture to  authorize  the  appointment  of  the 
chief  executive  officer  of  a  city  beyond  a 
general  or  special  election. 

Com,  ecB  rel.  Atty.  Gen,  v.  Callen,  101  Pa, 
375;  People  ex  rel,  Osborne  v.  Osborne,  7 
Colo.  605,  4  Pac.  1074;  Com,  v.  Clark,  7 
Watts  &  S.  127;  Baltimore  v.  State  ex  rel, 
Baltimore  Bd.  of  Police,  15  Md.  377,  74  Am. 
Dec.  572 ;  People  ex  rel,  Dunham  v.  Morgan, 
00  111.  558. 

So  far  from  being  exceptional,  it  is  the 
rule,  in  putting  in  operation  new  systems  of 
municipal  government,  to  legislate  out  of 
office  a  greater  or  less  number  of  the  old  of- 
ficers. 

The  act  of  March  7,  1901,  is  not  within  the 
constitutional  prohibition  against  local  and 
special  legislation. 

For  some  years  after  the  decision  in 
Wheeler  v.  Philadelphia,  77  Pa.  338,  this 
court  showed  a  marked  disposition  to  re- 
strain the  doctrine  of  classification  to  the 
narrowest  practicable  limits. 

Reading  v.  Savage,  120  Pa.  198,  13  Atl. 
019;  Re  Ruan  Street,  132  Pa.  257,  7  L.  R.  A. 
193,  19  Atl.  219. 

From  Re  Ruan  Street  on,  the  tendency  of 
the  court  has  been  more  and  more  toward 
such  liberal  construction  of  the  power  of  the 
legislature  to  classify  for  purposes  of  legis- 
lation as  would  enable  it  in  some  measure 
to  perform  "the  task  of  steering  through 
constitutional  restrictions,  well  meant,  but 
destructive  of  necessary  governmental  pow- 
ers,"" and  to  meet  the  difficulty  of  "construct- 
ing statutes  conferring  forms  and  modes  of 
procedure  suitable  'to  all  the  diverse  needs, 
situations,  and  wishes  of  the  multitude  of 
municipal  organizations  in  the  state." 

Hanover's  Appeal,  150  Pa.  204,  24  Atl. 
669;  Lloyd  v.  Smith,  176  Pa.  213,  35  Atl. 
199;  Re  Sugar  Notch,  192  Pa.  349,  43  Atl. 
985;  Com,  v.  Oilligan,  195  Pa.  504,  46  Atl. 
124. 

The  transition  from  the  one  class  to  the 
other  works  no  change  in  its  government  ex- 
cept such  as  the  law  makes  necessary  to  ad- 
just it  to  the  class  into  which  it  goes.  It 
repeals  no  ordinances;  it  vacates  no  offices 
except  those  which  it  abolishes,  and  makes 
no  vacancies  to  be  filled  except  by  the  crea- 
tion of  new  offices. 

Com.  V.  Wyman,  137  Pa.  508,  21  Atl.  389; 
Com,  ex  rel.  McKirdy  v.  Macferron,  152  Pa. 
244,  19  L.  R.  A.  568,  25  Atl.  556. 

Mitohell,  J.,  delivered  the  opinion  of  the 
court: 

Municipal  corporations  are  agents  .of  the 
state,  invested  with  certain  subordinate 
governmental  functions  for  reasons  of  con- 
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venience  and  public  policy.    They  are  cre- 
ated, governed,  and  the  extent  of  their  power» 
determined,  by  the  legislature,  and  subject 
to  change,  repeal,  or  total  abolition  at  its 
will.    They  have  no  vested  rights  in  their 
offices,  their  charters,  their  corporate  pow- 
ers, or  even  their  corporate  existence.     Thi» 
is  the  universal  rule  of  constitutional  law, 
and  in  no  state  has  it  been  more  clearly  ex- 
pressed and  more  uniformly  applied  than,  in 
Pennsylvania.    In  Philadelphia  v.   Fox,    64 
Pa.     169,    180,    181,    this    court,     speaking 
through  Sharswood,  J.,  said:     "The  city  of 
Philadelphia  is  beyond  all  question  a  muni- 
cipal corporation,  that  is,  a  public  corpora- 
tion created  by  the  government  for  political 
purposes,  and  having  subordinate  and  local 
powers  of  legislation.     ...    It  is  mere- 
ly an  agency  instituted  by  the  sovereign  for 
the  purpose  of  carrying  out  in  detail  the  ob- 
jects  of   government, — essentially    a    revo- 
cable agency,  having  no  vested  right  to  any 
of  its  powers  or  franchises;  the  charter  or 
act  of  erection  [creation?]  being  in  no  sense 
a  contract  with  the  state, — and  therefore  ful- 
ly subject  to  the  control  of  the  legislature^ 
who  may  enlarge  or  diminish  its  territorial 
extent  or  its  functions,  may  change  or  modi- 
fy its  internal  arrangements,  or  destroy  its 
very  existence,  with  the  mere  breath  of  ar- 
bitrary   discretion.     .     .     .    The    sovereign 
may  continue  its    corporate   existence,   and 
yet  assume  or  resume  the  appointments  of 
all    its    officers   and   agents   into   its    own 
hands;  for  the  power  "miich  can  create  and 
destroy  can  mjodify  and  change."    The  fact 
that  the  action  of  the  state  towards  its  mu- 
nicipal agents  may  be  unwise,  unjust,   op- 
pressive, or  violative  of  the  natural  or  polit- 
ical rights  of  their  citizens  is  not  onewliich 
can  be  made  the  basis  of  action  by  the  judi- 
ciary.    "The  rule  of  law  upon  this  subject 
appears  to  be  that,  except  where  the  Consti- 
tution has  imposed  limits  upon  the  legisla- 
tive power,  it  must  be  considered   as   prac- 
tically absolute,  whether  it  operate  accord- 
ing to  natural  justice  or  not  in  any  particu- 
lar case.     The  courts  are  not  the  guardians 
of  the  rights  of  the  people  of  the  state,  ex- 
cept as  those  rights   are   secured   by    some 
constitutional  provision  which  comes  within 
the    judicial     cognizance.     The     protection 
against  unwipe    or    oppressive    legislation, 
within  constitutional  bounds,  is   by   an    ap- 
peal to  the  justice  and  patriotism  of  the  rep- 
resentatives of  the  people.     If  this  fail,  the 
people  in  their  sovereign  capacity   can   cor- 
rect the  evil ;  but  courts  cannot  assume  their 
rights.     The  judiciary  can  only  arrest  the 
execution  of  a  statute  when  it  conflicts  with 
the  Constitution.     It  cannot  run   a  race  of 
opinions  upon  points  of  right,  reason,  and 
expediency     with     the     lawmaking    power. 
.     .     .     If  the  courts  are  not  at  liberty  to 
declare  statutes  void  because  of  their  appar- 
ent injustice  or  impolicy,  neither  can  they 
do  so  because  they  appear  to  the  minds  of 
the  judges  to  violate  fundamental  principles 
of  republican  government,  unless  it  shall  be 
found  that  those  principles  are  placed  be- 
yond legislative  encroachment  by   the   Con- 
stitution."   Cooley,  Const.  Lim.  chap.  7,  § 
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4,  6th  ed.  1890,  p.  201.  "If  the  legislature 
should  pass  a  law  in  plain,  unequiyocal,  and 
explicit  terms  within  the  general  scope  of 
their  constitutional  powers,  I  know  of  no 
authority  in  this  government  to  pronounce 
such  an  act  void,  merely  because,  in  the  opin- 
ion of  the  judicial  tribunals,  it  was  contrary 
to  prindples  of  natural  justice;  for  this 
would  be  vesting  in  the  court  a  latitudina- 
rian  authority,  which  might  be  abused,  and 
would  necessarily  lead  to  collisions  between 
the  legislative  and  judicial  departments, 
dangerous  to  the  well  being  of  society,  or,  at 
least,  not  in  harmony  with  the  structure  of 
our  ideas  of  natural  government."  Rogers, 
J.,  Com,  V.  M'Cloakey,  2  Rawle,  374.  "It  is 
no  part  of  our  business  to  discuss  the  wis- 
dom of  this  legislation.  Howe\'er  vicious  in 
principle  we  might  regard  it,  our  plain  duty 
is  to  enforce  it,  provided  it  is  not  in  conflict 
with  the  fundamental  law."  Scowden'a 
Appeal,  96  Pa.  422.  This  subject  will  be 
further  discussed,  with  reference  to  our  own 
cases,  in  considering  the  argument  that  the 
statute  violates  the  spirit  of  the  Constitu- 
tion. 

Nor  are  the  motives  of  the  legislators,  real 
or  supposed,  in  passing  the  act,  open  to  ju- 
dicial inquiry  or  consideration.  Hie  legis- 
lature is  the  lawmaking  department  of  the 
government,  and  its  acts  in  that  capacity 
are  entitled  to  respect  and  obedience,  until 
clearly  shown  to  be  in  violation  of  the  only 
superior  power,  the  Constitution.  "It  is 
urged  that  the  act  before  us  waa  not  passed 
for  this  purpose  [as  a  police  regulation], 
but,  as  its  title  expresses,  'to  provide  for 
cases  where  farmers  may  be  harmed  by 
such  railroad  companies;'  and  it  is  con- 
tended that  this  shows  conclusively  that  it 
was  the  design  of  the  legislature  to  impose 
this  new  burden  upon  the  railroad  company 
for  the  benefit  of  the  landholders,  and  not 
for  the  security  of  the  traveling  public. 
.  .  .  We  cannot  try  the  constitutionality 
of  a  legislative  act  by  the  motives  and  de- 
signs of  the  lawmakers,  however  plainly  ex- 
pressed. If  the  act  itself  is  within  the  scope 
of  their  authority,  it  must  stand,  and  w^e 
are  bound  to  make  it  stand  if  it  will  upon 
any  intendment.  It  is  its  effect,  not  its 
purpose,  which  must  determine  its  validity. 
Nothing  but  a  clear  violation  of  the  Consti- 
tution— a  clear  usurpation  of  power  pro- 
hitited — ^will  justify  the  judicial  ctepart- 
ment  in  pronouncing  an  act  of  the  legisla- 
tive department  unconstitutional  and  void. 
Sharswood,  J.,  in  Pennsylvania  R,  Co.  v. 
Rihlet,  66  Pa.  164,  5  Am.  Rep.  360,  cited 
with  approval  by  the  present  chief  justice 
in  Com,  v.  Keary,  198  Pa.  500,  48  Atl.  472. 
"The  merits  of  the  act  of  1877,  March  22,  in, 
relation  to  cities  of  the  second  class,  .  .  . 
are  not  a  subject  for  our  opinion.  The  only 
question  before  us  in  these  cases  is  upon  the 
power  of  the  legislature  to  pass  this  law." 
Per  Curiam,  Ktlgore  v.  Magee,  85  Pa.  401. 

It  ought  not  to  be  necessary  to  restate 
principles  so  fundamental,  nor  to  cite  au- 
thorities so  familiar  and  so  long  established. 
But  the  range  of  the  argument,  and  the  en- 
ergy with  which  it  was  pressed,  have  seemed 
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to  make  it  proper  to  set  forth  clearly  the- 
only  question  before  the  court,  the  constitu- 
tionality of  the  statute  in  question.  Much 
of  the  argument  and  nearly  all  of  the  spe- 
cific objections  advanced  are  to  the  wisdom 
and  propriety  and  the  Justice  of  the  act,  and 
the  motives  supposed  to  have  inspired  its 
passage.  With  these  we  have  nothing  to  do. 
They  are  beyond  our  province,  and  are  con- 
siderations to  be  addressed  solely  to  the  leg- 
islature. This  court  is  not  authorized  to  sit 
as  a  council  of  revision  to  set  aside  or  refuse 
assent  to  ill-considered,  unwise,  or  danger- 
ous legislation.  Our  only  duty  and  our  only 
power  is  to  scrutinize  the  act  with  reference 
to  its  constitutionality,  to  discover  what,  if 
any,  provision  of  the  Constitution  it  vio- 
lates. We  proceed,  therefore,  to  the  consid- 
eration of  the  specific  objections  made. 

First,  it  is  said  that  the  act  is  void  be- 
cause it  is  impossible  of  execution,  knd  some 
very  serious  difficulties  are  pointed  out  in 
regard  to  the  passage  of  ordinances,  etc.,  by 
the  lack  of  a  complete  system  in  the  act  it- 
self, the  failure  to  repeal  the  requirements 
in  that  respect  of  the  general  act  of  May  23, 
1874,  and  yet  the  inconsistency  of  those  re- 
quirements with  such  partial  action  as  can 
be  regularly  taken  under  the  provisions  of 
this  act.  The  imperfection  of  the  act  in 
this  respect  is  manifest,  but  that  does  not 
make  it  unconstitutional*  The  effect  may 
be  to  .leave  the  affairs  of  the  cities  in  a 
state  of  very  regrettable  confusion,  but  it 
has  not  been  shown  that  the  municipal  gov- 
ernment cannot  be  administered  notwith- 
standing. Every  city,  in  passing  from  one 
class  to  another,  and  a  fortiori  in  passing 
from  one  charter  to  another  in  the  same 
class,  retains  and  carries  with  it  all  its  or- 
dinances, and  makes  no  change  in  its  govern- 
ment, except  such  as  the  law  renders  neces- 
sary to  adjust  it  to  the  class  into  which  it 
goes.  Com.  v.  Wyman,  137  Pa.  508.  21  Atl. 
389.  It  may  require  consideration  by  tli  ecourts 
to  determine  how  much  of  the  general  sys- 
tem of  municipal  government  under  the  act 
of  1814  is  compatible  with  the  provisions  of 
the  present  act,  and  how  far  the  new  sys- 
tem is  self-sustaining,  and  not  improbably 
legislative  assistance  will  be  required  for 
a  smooth  and  harmonious  working  under  one 
or  both.  But  these  matters  must  be  deter- 
mined as  they  arise.  For  the  present,  noth- 
ing has  been  shown  against  the  practical 
operation  of  the  act  beyond  great  inconven- 
ience. 

Secondly,  it  is  objected  that  the  act  at- 
tempts a  classification  in  the  method  of  fill- 
ing municipal  offices  and  of  exercising  mu- 
nicipal powers  resting  on  no  proper  discrim- 
ination or  foundation,  in  that  it  provides 
for  methods  of  government  and  administra- 
tion of  cities  of  the  second  class  different 
from  those  required  in  cities  of  the  first  and 
third  class  in  particulars  where  there  is  no 
real  difference.  It  is  sufficient  to  say  of 
this  that  it  is  a  l^islative,  not  a  judicial^ 
question.  The  very  object  of  classification 
is  to  provide  different  systems  of  govern- 
ment for  cities  differently  situated  in  regard- 
to  their    municipal    needs.    It    was    recog-^ 
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nized  that  cities  varying  greatly  in  popula- 
•tion  will  probably  vary  sd  greatly  in  the 
amount,  importance,  and  complexity  of 
their  municipal  business  as  to  require  dif- 
ferent officers  and  different  systems  of  ad- 
ministration. Classification,  therefore,  is 
'based  on  difference  of  municipal  affairs, 
and,  so  long  as  it  relates  to  and  deals  with 
such  affairs,  the  question  of  where  the  lines 
shall  be  drawn,  and  what  differences  of  sys- 
tem shall  be  prescribed  for  differences  of 
situation,  are  wholly  l^slative.  What  is 
a  distinction  without  a  difference  is  largely 
matter  of  opinion.  No  argument,  for  ex- 
ample, could  be  more  plausible  than  that 
there  is  no  real  difference,  in  municipal 
needs,  between  a  city  of  99,000  and  one  of 
100,000  population.  But  it  is  a  sufficient 
answer  that  the  line  must  be  drawn  some- 
where, and  the  legislature  must  determine 
where.  So  long  as  it  is  drawn  with  refer- 
ence to  municipal,  and  not  to  irrelevant  or 
wholly  local,  matters,  the  courts  have  no  au- 
thority to  interfere. 

Stress  was  laid,  in  the  argument  of  this 
objection,  on  the  provision  making  the  chief 
•executive  in  cities  of  the  second  class,  called 
a  "recorder,"  appointive,  while  in  cities  of 
the  first  and  third  classes  he  is  elected  and 
•called  a  "mayor."  It  would  not  follow  that 
the  legislature  had  exceeded  its  powers  if 
this  feature  had  been  made  one  of  the  per- 
manent provisions  of  the  act;  but  we  are 
not  called  upon  to  consider  that  question 
now,  for  the  appointment  directed  is  only 
part  of  the  temporary  adjustments  provided 
in  the  schedule  for  the  change. 

The  substitution  of  ai  new  svstem  for  one 
under  which  government  has  been  previous- 
ly carried  on  is  always  accompanied  with 
some  shifting  of  offices  and  duties,  and  some 
inconvenience.  To  reduce  this  to  a  mini- 
mum by  temporary  adjustment  of  the  changes 
is  the  province  of  a  schedule.  In  well- 
considered  legislation,  which  involves  such 
changes,  a  schedule  of  temporary  expedients 
is  usually  and  properly  added,  and  the  ex- 
pedients provided  would  need  to  be  very 
clearly  unconstitutional  to  justify  a  court 
in  overturning  them.  In  Lloyd  v.  Smith, 
176  Pa.  213,  35  Atl.  199,  it  is  said:  "In  an 
exchange  of  ofiices  there  may  naturally  be 
some  overlapping  of  terms  and  duties,  and 
if, in  the  legislative  view, the  need  for  a  comp- 
troller w^as  immediate,  but  the  existing 
terms  of  the  auditors  prevented  his  present 
assumption  of  all  the  duties  that  would 
finally  pertain  to  his  office,  it  would  have 
been  not  unwise,  certainly  not  unconstitu- 
tional, to  meet  the  case  by  a  temporary  ex- 
pedient." The  provision  in  the  schedule  of 
the  present  act,  that  the  governor  shall  with- 
in thirty  days  appoint  a  recorder  in  each  of 
the  existing  cities  of  the  second  class,  is  a 
temporary  expedient,  to  put  the  machinery 
of  the  new  system  of  government  in  immedi- 
ate operation.  We  could  not  say  that  it  is 
an  unreasonable  expedient  for  that  purpose, 
even  if  the  question  of  its  reasonableness 
was  not  one  for  the  legislature  alone. 

In  this  connection,  two  other  objections, 
based  on  the  same  provision,  may  be  con- 
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veniently  considered — First,  that  the  act  ii 
local  because  the  power  of  appointment  of 
a  recorder  is  confined  to  existing  cities ;  and, 
secondly,  that  the  recorder  appointed  is  to 
hold  office  until  1903,  thus  passing  over  an 
election,  and  depriving  the  citizens  of  an  op- 
portunity to  elect  their  executive.  These 
provisions  are  not  part  of  the  substantial 
and  permanent  features  of  the  act,  but  of 
the  temporary  adjustment  of  the  change. 
The  reference  to  "existing"  cities  was  in 
view  of  the  existing,  but  temporay,  situa- 
tion. There  are  no  other  cities  about  to  en- 
ter the  second  class,  and  if,  by  any  unfore- 
seen possibility,  there  should  be  another  be- 
fore 1903,  it  is  by  no  means  clear  that  the 
proper  construction  of  the  word  "existing" 
should  not  refer  to  that  date.  However 
that  may  be,  a  temporary  and  transitory 
provision  that  applies  to  all  the  present 
members  of  the  class,  meets  all  the  require- 
ments of  the  temporary  situation,  and  ends 
with  the  end  of  that  situation,  does  not  make 
the  whole  act  local  or  special.  In  this  con- 
nection, the  language  of  this  court  in 
Pittsburgh's  Petition,  138  Pa.  401,  427,  21 
Atl.  757,  759,  761,  is  very  pertinent.  It  was 
urged  that  certain  sections  of  the  act  then 
in  question  made  the  act  local  "by  fixing 
dates  at  which  acts  necessary  to  put  the  gov- 
ernment in  operation  are  to  be  done,  which 
were  possible  only  to  one  city,  the  city  of 
Pittsburgh,  and  which  are  impossible  to  the 
city  of  Allegheny,  which  has  come  into  the 
class  since  the  act  was  passed.  The  reply 
to  this  objection  is  that  at  the  date  when 
the  act  became  a  law  there  was  but  one  city 
in  the  second  class.  The  provisions  of  the 
act  were  general  in  their  character.  They 
related  to  all  cities  of  the  second  class.  If 
there  had  been  several  such  cities,  the  terms 
employed  would  have  applied  to  all  alike.  It 
was  necessary,  in  order  to  give  effect  to  the 
change  in  the  system  of  municipal  govern- 
ment, that  a  definite  time  should  l^  fixed 
upon  at  which  the  change  should  take  place 
and  the  new  63'stem  be  put  in  operation. 
The  trouble  with  the  act  is  not  that  it  made 
such  a  provision  for  cities  then  entitled  to 
a  place  in  the  second  class,  but  that  it  did 
not  also  make  similar  provisions  for  cities 
that  should  thereafter  be  entitled  to  come 
into  the  class.  We  cannot  hold,  however, 
that  the  failure  to  provide  a  date  for  the 
organization  of  cities  afterwards  to  come 
into  the  class  deprives  such  cities  of  the 
benefit  of  the  law,  or  renders  it  local,  and 
so  inoperative,  in  the  cities  to  which  it 
would  otherwise  be  applicable." 

Of  the  objection  that  the  citizens  are  de- 
prived of  an  opportunity  of  electing  the 
chief  executive,  it  is  sufficient  to  say  that 
there  is  no  constitutional  right  of  election 
in  reference  to  that  office.  The  legislature 
might  make  it  permanently  appointive,  and 
what  they  could  do  permanently  they  may 
do  temporarily.  Philadelphia  v.  Fox,  64 
Pa.  169.  It  is  conceded  that,  if  the  act  bore 
date  of  approval  so  near  the  day  of  election 
that  the  electors  would  have  no  proper  op- 
portunity to  prepare  for  the  election,  the 
postponement  would  be  free  from  objection. 
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But  what  ia  a  reasonable  or  proper  oppor- 
tunity is  a  question  for  the  legislature. 
That  the  prolongation  of  a  temporary  ap- 
pointment to  a  vacancy  beyond  an  election, 
not  unduly  close  at  hand,  is  unusual  and 
■contrary  to  what  citizens  are  accustomed  to 
regard  as  their  moral  and  political  rights, 
may  be  conceded,  but  that  does  not  make  it 
unconstitutional.  Being  an  exercise  of  a 
legal  and  constitutional  right  by  the  legis- 
lature, they  are  answerable  for  their  action 
only  to  their  constituents. 

The  objections  we  have  been  considering, 
and  in  fact  nearly  all  that  have  been  raised 
in  the  case,  are  based  on  the  provisions  of 
the  schedule,  rather  than  on  the  permanent 
pro\i9ions  of  the  act.  Much  legislative  lati- 
tude must  be  allowed  to  temporary  meas- 
ures incident  to  the  adjustment  of  changes 
of  municipal  system,  and  this  consideration 
deprives  the  objections  of  some  of  the  weight 
they  might  otherwise  have. 

]  t  is  further  said  that  the  act  is  unconsti- 
tutional because  it  vests  in  the  governor  the 
discretion  of  determining  when  it  shall  be- 
come operative  by  the  appointment  of  re- 
corders. This,  again,  is  an  objection  founded 
on  the  temporary  expedients  of  the  sched- 
ule, and  would  be  sufificiently  answered  by 
the  considerations  already  discussed  under 
that  head.  That  statutes  making  important 
changes  in  the  law  should  provide  definitely 
when  they  shall  go  into  effect  is  desirable, 
but  not  essential.  The  legislature  may  make 
them  operative  from  a  future  date,  or  with- 
in certain  limitations  make  them  retroac- 
tive. The  present  act,  in  its  first  section, 
abolishes  the  office  of  mayor,  and  substitutes 
that  of  recorder.  This,  without  more,  would 
operate,  as  the  rest  of  the  act  does,  from  the 
date  of  its  approval.  But  to  prevent  a  gap 
in  the  government,  and  the  resulting  con- 
fusion of  the  city  business,  the  schedule  in 
I  2  continues  the  office  of  mayor  temporarily 
until  the  new  office  of  recorder  is  filled  by 
the  governor's  appointment,  under  §  1. 
There  is  nothing  in  this  that  is  not  entirely 
within  the  reasonable  province  of  a  schedule 
for  the  initial  operation  of  necessary 
changes. 

A  further  objection  made  is  that  the  act 
removes  an  elected  officer,  the  mayor,  from 
office  during  the  term  foir  which  he  was 
elected,  by  a  mere  change  in  the  name  of  the 
office.  The  right  to  grant  a  new  charter  to 
the  city,  imposing  a  new  form  of  govern- 
ment, is  conceded,  even  though  the  effect  is 
to  abolish  the  office,  and  to  deprive  the  offi- 
cer of  his  place.  But  it  is  argued  that  the 
merely  nominal  abolishing  of  the  office  by 
the  substitution  of  one  with  the  same  pow- 
ers and  duties,  only  under  a  different  name, 
is  beyond  the  legislative  power.  It  does  not 
appear  how  this  conclusion  follows.  There 
is  no  right  to  a  public  office,  unless  it  is 
under  the  express  protection  of  the  Consti- 
tution {Lloyd  V.  Smith,  176  Pa.  213,  35  Atl. 
199),  and  such  protection  is  nowhere  given 
to  municipal  officers.  On  the  contrary,  the 
universal  rule  is  that,  unless  otherwise  di- 
rected by  the  new  act,  the  officers  go  out 
with  the  charter  under  which  they  held,  and 
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the  officers  under  the  new  charter  take  their 
places,  whether  under  the  same  or  a  differ* 
ent  name.  Merely  official  positions,  unpro- 
tected by  any  special  constitutional  pro.- 
visions,  are  subject  to  the  exercise  of  the 
power  of  revision  and  repeal  by  the  legisla- 
ture. Kilgore  v.  Magee,  85  Pa.  401.  *'The 
argument  of  the  appellant  is  that  the  act 
is  unconstitutional  because  it  transfers  the 
duties  and  emoluments  of  the  office  of  dis- 
trict attorney  to  another.  .  .  .  The  of- 
fice of  district  attorney  is  not  one  of  those 
offices  which  are  usually  denominated  con- 
stitutional. .  .  .  Not  having  been  mem- 
tioned  by  the  Constitution,  the  l^islature 
was  left  with  unrestricted  power  to  pre- 
scribe what  the  duties  of  the  office  should 
be,  what  the  length  of  its  tenure,  what  its 
emoluments,  and  how  it  should  be  filled. 
Having  the  power  to  create,  they  have  also 
the  power  to  regulate,  and  even  destroy. 
Undoubtedly  the  legislature  may  at  any 
moment  repeal  the  act  of  1850,  and  abolish 
the  office.  They  may  provide  a  substitute 
for  it."  Strong,  J.,  Com,  v.  McCombs,  56 
Pa.  436.  "As  this  decision  will  deprive  the 
respondent  of  a  portion  of  the  term  of  his 
office,  some  question  arises  as  to  the  power 
of  the  legislature  to  enact  a  law  having  such 
an  effect.  But  this  is  fuly  met  by  the  de- 
cision of  this  court  in  the  case  of  Com.  v. 
McComha,  56  Pa.  436.  We  there  held  as  to 
offices  which  are  legislative  only,  and  not 
constitutional,  the  power  which  created 
them  may  abolish  or  change  them  at  pleas- 
ure, without  impinging  upon  any  constitu- 
tional right  of  the  possessor  of  the  office, 
and  without  violating  any  duty  of  the  leg- 
islative body.'*  Com.  ex  rel.  Braughler  v. 
Weir,  166  Pa.  284,  30  Atl.  835. 

It  being  conceded  that  the  legislature 
may  abolish  municipal  offices  by  a  change 
of  the  charter,  the  question  how  great  or  how 
small  the  changes  by  the  new  charter  shall 
be,  and  to  what  particulars  they  shall  apply, 
is  one  wholly  for  legislative  consideration. 
In  the  act  under  discussion  the  changes  in 
the  general  scheme  of  government  are  many 
and  important.  With  respect  to  the  offices 
of  mayor  and  recorder,  each  being  the  chief 
executive  of  a  city,  a  similarity  in  their 
powers  and  duties  is  natural,  if  not  essen- 
tial, but  the  offices  are  not  identical  either 
in  substance  or  in  name.  The  recorder  has 
far  greater  executive  powers  than  his  prede- 
cessor, the  mayor,  and  yet  lacks  some  of  the 
other  powers  that  the  latter  had.  l*he  very 
argument  of  the  appellants  first  noticed,  on 
the  impossibility  of  execution  of  the  act, 
was  based  on  the  recorder's  want  of  the  au- 
thority in  the  passage  of  ordinances  which 
the  mayor  had,  and  which  it  was  contended 
was  essential  to  the  operation  of  the  new 
system. 

A  closely  analogous  objection  is  that  the 
act  gives  the  governor  the  power  to  remove 
an  elected  officer  without  cause.  But  this 
is  not  a  correct  reading  of  the  act.  Section 
1  of  the  act  itself  removes  the  mayor  by 
abolishing  the  office,  but  §  2  of  the  schedule 
continues  the  mayor  in  office  pro  tempore, 
'  until  his  successor  has  been  duly  appointed 
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under  §  1.  This  is  not  a  removal  by  the 
governor,  whether  that  would  be  valid  or 
not,  but  a  legislative  adjustment  of  the  con- 
ditions of  the  change  made  necessary  by  the 
new  charter.  This  has  already  been  suffi- 
ciently discussed  in  considering  the  neces- 
sity and  province  of  the  schedule. 

The  objection  that  the  act  attempts  to 
create  an  additional  justice  of  the  peace, 
permits  his  election  at  an  improper  time, 
and  allows  the  governor  to  appoint  to  an 
office  made  elective  by  the  Constitution,  need 
not  be  discussed  at  any  length  at  this  time. 
Clothing  the  chief  executive  of  a  city, 
virtute  officii,  with  the  powers  and  author- 
ity of  a  police  magistrate,  or  even  of  a  "jus- 
tice of  the  peace,"  technically  so  called,  is 
not  necessarily  void,  as  providing  for  an  ad- 
ditional justice  of  the  peace,  and,  if  it 
should  be  so  held  on  direct  presentation  of 
the  question,  it  would  not  invalidate  the 
present  act,  of  which  it  is  a  subordinate  and 
severable  feature.  The  provision  for  ap- 
pointment by  tlie  governor  is  part  of  tlie 
schedule,  which  has  already  been  sufficiently 
discussed. 

The  objection  that,  even  if  the  appoint- 
ment of  a  recorder  were  valid  at  all,  the  ap- 
pointment of  the  respondent  is  void  for 
■want  of  confirmation  by  the  senate,  is  based 
on  §  8  of  article  4  of  the  Constitution,  and 
it  is  sufficient  to  say  that  that  section  has  no 
application  to  municipal  officers.  Com,  ex 
rel.  Atty.  Gen.  v.  Callen,  101  Pa.  375. 

It  is  further  said  that  the  act  has  more 
than  one  subject,  and  one  not  expressed  in 
the  title.  This  is  based  on  the  last  section 
of  the  schedule,  which  is  a  repealing  clause. 
It  is  enough  to  say  at  present  that  the  re- 
peal of  previous  acts  on  the  same  general 
subject  is  always  germane  to  the  title. 
Usually  the  repealing  clause  is  only  declara- 
tory of  what  would  be  the  legal  effect  with- 
out it,  but  it  is  useful  as  preventing  doubt 
upon  JLhe  l^slative  intent;  and  a  clause 
saving  from  repeal  aji  act  that  is  not  within 
the  intent,  but  might  have  appeared  to  come 
within  J;he  language,  of  the  repealing  clause, 
merely  operates  as  a  proviso,  and  is  in  no 
sense  a  re-enactment  or  extension  of  the  act 
so  executed.  It  makes  no  new  law.  If  the 
section  in  question  repeals  expressly  any 
act  not  germane  to  the  general  subject  in 
the.  title,  which  has  not  yet  been  shown,  the 
repeal  might  be  ineffective,  but  would  not 
vitiate  the  whole  act. 

Again,  it  is  said  that  the  act  is  unconsti- 
tutional because  it  provides,  by  article  20, 
different  laws  for  cities  of  the  same  claRS. 
The  article  reads:  "From  and  after  the 
passage  of  this  act,  all  laws  relating  to  cities 
of  the  third  class  shall  continue  to  apply  to 
cities  of  that  class  which  have  passed  or  may 
pass  into  a  city  of  the  second  class  by  rea- 
son of  increase  in  population,  except  so  far 
as  such  laws  are  supplied  by,  or  in  conflict 
with,  laws  relating  to  cities  of  the  second 
class."  It  would  be  sufficient  to  say  that, 
even  if  this  article  cannot  stand,  it  will  not 
affect  the  rest  of  the  act;  It  is  an  independ- 
ent and  easily  severable  provision.  But  the 
article  is,  at  least,  partly  declaratory,  and 
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it  does  not  at  present  appear  that  it  is  any- 
thing more.  Local  and  special  laws  are 
not  repealed  by  subsequent  general  ones, 
unless  such  is  the  le^slative  intent,  either 
expressed  or  unavoidably  implied  by  the 
irreconcilability  of  the  continued  operation 
of  both.  How  far  this  principle  may  be  ap- 
plicable to  &  city  passing  from  one  class  u> 
another  is  yet  an  open  question.  Thus,  for 
example,  when  the  city  of  Allegheny  passed 
from  the  third  to  the  second  class,  it  carried 
with  it  certainly  all  its  local  and  special 
laws,  enacted  prior  to  1874,  which  it  had  re- 
tained in  the  third  class,  and  which  were 
not  in  irreconcilable  conflict  with  the  law» 
governing  the  second  class.  Whether  it 
carried  also  the  powers  and  privileges  which 
it  had  acquired  as  a  city  of  the  third  class, 
subject,  of  course,  to  the  same  limitation 
that  they  are  not  in  conflict  with  the  sys- 
tem prescribed  for  the  second  class,  has  not 
yet  been  expressly  considered.  There  is 
strong  reason  why  that  should  be  the  rule. 
The  sweeping  away  in  one  breath  of  a  whole 
system,  the  growth  of  years  and  experience, 
and  the  substitution  of  an  entirely  new  one, 
is  fraught  with  great  inconvenience,  if  not 
with  more  serious  consequences.  This  court 
has  said  in  Com.  v.  Wyman,  137  Pa.  508,  21 
Atl.  389,  and  Qom,  ex  rel.  McKirdy  v.  Mae^ 
ferron,  152  Pa.  244,  19  L.  R.  A.  568,  25  Atl. 
556,  that  the  changes  in  the  transition  are 
to  be  confined  to  those  absolutely  necessary 
for  adjustment  to  the  new  class.  Some  of  the 
language  used  in  Com.  ex  rel.  McKirdy  v. 
Macferron  would  appear  to  indicate  a  pre- 
sumption that  each  class  is  so  distinct  that 
in  leaving  it  a  city  leaves  everything  that  it 
acquired  while  in  it.  But  the  principle  of 
minimizing  the  changes  was  again  stated  by 
our  Brother  Fell  in  Shroder  v.  Lancaster, 
170  Pa.  136,  32  Atl.  587,  without  any  such 
qualification.  It  is  to  be  remembered  that 
there  is  no  constitutional  requirement  of 
uniformity.  The  mandate  of  the  Constitu- 
tion is  negative,  that  laws  on  certain  sub- 
jects shall  not  be  local  or  special.  That 
means  that  they  must  be  general,  and  the 
uniformity  which  is  discussed  in  the  de- 
cisions is  not  a  necessary  requirement,  but 
only  a  test  of  the  generality,  which  is  what 
the  Constitution  commands.  Article  20  of 
the  present  act  settled  the  legislative  in- 
tent in  favor  of  the  view  that  cities  passing 
from  the  third  to  the  second  class  shall  carry 
with  them  all  the  laws  not  in  confiict  with 
the  system  pro\'ided  for  the  second  class. 
Whether  such  intent  violates  the  required 
generality  of  the  act  may  become  the  sub- 
ject of  consideration  hereafter.  But,  even 
if  the  article  must  fall  on  this  account,  it 
will  not  carry  down  the  rest  of  the  act,  and 
that  is  all  we  need  decide  now. 

It  is  further  argued  that  this  act  is  local 
and  special,  and  fiherefore  contrary  to  §  7 
of  article  3  of  the  Constitution,  because,  al- 
though it  relates  in  terms  to  cities  of  the 
second  class,  it  is  intended  to  apply  only 
to  the  three  existing  cities  of  Pittsburg, 
Allegheny,  and  Scranton.  This  objection  ia 
based  mainly  on  the  schedule,  and  has  been 
sufficiently  discussed   already,   except   with 
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reference  to  the  intimation  in  the  dissenting 
opinion,  that  it  is  an  abuse  of  the  poiver  of 
classification,  and  perhaps  that  the  prin- 
ciple of  classification  itself  may  be  a  depart- 
ure from  correct  constitutional  construc- 
tion. It  is  far  too  late  to  discuss  this  ques- 
tion. Classification  was  sanctioned  delib- 
erately and  unanimously  by  our  predeces- 
sors, more  than  a  cjuarter  of  a  century  ago, 
and  has  never  been  shaken  since.  No  judge 
now  on  this  bench  had  any  part  in  the  origi- 
nal decision  {Wheeler  v.  Philadelphia,  77 
Pa.  338),  and  to  start  a  question  of  its  cor- 
rectness would  be  a  most  flagrant  and  un- 
justifiable violation  of  the  salutary  maxim, 
Jiitare  decisis.  Nor  is  there  any  disposition 
to  do  so.  On  the  contrary,  every  year's 
•experience,  and  every  new  question  pre- 
sented, have  vindicated  the  wisdom  and  cor- 
rectness of  the  principle  there  enunciated, 
and  the  steady  tendency  has  been  to  broaden 
instead  of  narrowing  its  applicability.  As 
has  been  said  by  this  court,  the  Constitution 
of  1874  was  a  new  departure  in  the  history 
of  American  law.  Instead  of  being  confined, 
as  all  previous  Constitutions  had  been,  to 
the  framework  of  the  government,  and  to 
general  principles  for  the  protection  of  in- 
dividuals and  minorities  against  the  oppres- 
sion of  irresponsible  majorities,  the  people 
voluntarily  tied  their  own  hands,  in  the  per- 
sons of  their  legislative  agents,  by  a  bind- 
ing code  of  particulars  and  details,  that 
stand  in  the  path  of  much  just,  desirable, 
and  necessary  legislation.  The  most  em- 
phatic expression  of  this  limitation  upon  the 
powers  of  the  legislature  is  found  in  article 
^,  §  7,  under  which  most  of  the  cases  have 
arisen.  The  real  evils,  however,  at  which 
that  article  was  directed,  are  pointed  out  in 
'Com.  V.  Gilligan,  195  Pa.  504,  46  Atl.  124, 
and  Clark's  Estate,  196  Pa.  520,  48  L.  R.  A. 
-587,  46  Atl.  127;  and  every  decision  in  the 
last  decade  has  shown  the  steady  trend  of 
the  court,  under  the  guidance  of  wider  ex- 
perience, not  to  extend  that  article  to  cases 
not  really  within  the  evil  prohibited,  though 
the  form  may  have  the  appearance  of  com- 
ing within  the  words  of  the  prohibition.  As 
an  illustration  of  the  effect  of  a  contrary 
view,  we  may  look  at  the  case  of  the  city  of 
Philadelphia.  The  present  charter  (the  act 
of  1886,  commonly  known  as  the  "Bullitt 
Bill")  was  undoubtedly  framed  and  passed 
in  the  most  honest  and  patriotic  effort  for 
reform  in  municipal  administration,  what- 
ever its  success  may  have  been  in  that  di- 
rection. But  its  intent  was  just  as  distinct- 
ly local  as  that  of  the  act  of  1901  is  alleged 
to  be,  and  the  construction  that  would  strike 
down  the  latter  would  as  inevitably  strike 
down  the  former,  and  send  Philadelphia 
back  irremediably  to  its  former  discredited 
system.  The  sound  result,  after  all  views 
liave  been  considered,  is  that  the  control  of 
the  general  subject  of  municipal  adminis- 
tration is  a  necessary  governmental  power 
that  has  been  left  by  the  Constitution  where 
it  has  always  been,  in  the  legislature,  and 
that  for  any  misuse  of  it  the  remedy  must 
be  applied  by  the  constituencies  in  their 
stealing  with  their  representatives. 
^3  L.  K.  A. 


The  public  interest  of  the  questions  in- 
volved, though  not  always  their  difficulty, 
has  led  us  to  discuss  thus  in  detail  the  spe- 
cific objections  to  the  act  that  the  learning 
and  ingenuity  of  eminent  counsel  have  been 
able  to  suggest.  There  remains  one  which 
is  based  upon  broader  and  more  far-reaching 
considerations  than  the  others,  though,  like 
most  of  them,  it  is  directed  against  the 
schedule.  Indeed,  the  objections  to  this  act 
may  be  summed  up  in  the  classic  phrase. 
In  Cauda  venerium  est.  It  is  urged  that  it 
violates  the  spirit  of  the  Constitution  in 
those  provisions,  and  that  general  intent 
which  preserves  to  the  people  the  right  of 
local  self-government.  The  objection  is 
serious,  and  there  can  be  no  denial  that 
some  of  the  provisions  of  the  schedule  in- 
fringe upon  what  the  citizens  generally  are 
accustomed  to  regard  as  their  political 
rights.  But  our  view  must  be  confined  close- 
ly and  exclusively  to  the  Constitution.  It 
may  be  admitted  that  even  an  act  of  the  leg- 
islature can  so  far  violate  the  spirit  of  the 
Constitution  as  to  be  void,  though  not  trans- 
gressing the  letter  of  any  specific  provision. 
But  such  violation  is  exceptional,  and  must 
be  made  to  appear  beyond  all  doubt.  Such, 
for  example,  is  the  illustration  given  by 
Chief  Justice  Thompson  in  Page  v.  Allen, 
68  Pa.  338,  346,  98  Am.  Dec.  272:  "To  il- 
lustrate this  idea:  The  executive  power  of 
the  state,  under  the  Constitution,  is  lodged 
in  a  governor  ...  it  would  be  mani- 
festly repugnant  to  these  provisions  of  the 
Constitution  if  an  act  of  assembly  should 
provide  for  the  election  of  two  executives 
.  .  .  at  the  same  election,  yet  it  would  be 
unconstitutional  only  by  implication,  there 
being  no  express  prohibition  on  the  sub- 
ject." Prima  facie  the  legislative  author- 
ity is  absolute,  except  where  expressly  lim- 
ited. This  is  the  uniform  principle  of  all 
political  and  legal  views,  and  of  all  construe* 
tions  recognized  by  constitutional  law.  "To 
me  it  is  as  plain  that  the  general  assembly 
may  exercise  all  powers  which  are  properly 
legislative,  and  which  are  not  taken  away 
by  our  own  or  by  the  Federal  Constitution, 
as  it  is  that  the  people  have  all  the  rights 
which  are  expressly  reserved.  We  are  urged, 
however,  to  go  further  than  this,  and  to 
hold  that  a  Taw^  though  not  prohibited,  is 
void  if  it  violates  the  spirit  of  our  institu- 
tions, or  impairs  any  of  those  rights  which 
it  is  the  object  of  a  free  government  to  pro- 
tect, and  to  declare  it  unconstitutional  if  it 
be  wrong  and  unjust.  But  we  cannot  do 
this.  It  would  be  assuming  a  right  to 
change  the  Constitution,  to  supply  what  we 
might  conceive  to  be  its  defects,  to  fill  up 
every  casus  omissus,  and  to  interpolate  into 
it  whatever,  in  our  opinion,  ought  to  have 
been  put  there  by  its  framers."  Black,  Ch. 
J.,  in  Sharpless  v.  Philadelphia,  21  Pa.  147, 
161,  69  Am.  Dec.  769.  "However  easy  it 
may  be  to  demonstrate  that  public  debts 
[subscriptions  to  railroad  and  other  enter- 
prises] ought  not  to  be  created  for  the  bene- 
fit of  private  corporations,  and  that  such  a 
system  of  making  improvements  is  impolitic, 
*  dangerous,  and  contrary  to  the  principles  of 
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a  sound  public  morality,  we  can  find  nothing 
in  the  Constitution  on  which  we  can  rest  our 
consciences  in  saying  that  it  is  forbidden  by 
that  instrument."  Black,  Ch.  J.,  in  Moers 
V.  Reading,  21  Pa.  188,  200.  "To  justify  a 
court  in  pronouncing  an  act  of  the  legisla- 
ture unconstitutional  and  void,  either  in 
whole  or  in  part,  it  must  be  able  to  vouch 
some  exception  or  prohibition  clearly  ex- 
pressed or  necessarily  implied.  To  doubt  is 
to  be  resolved  in  favor  of  the  constitution- 
ality of  the  act."  Sharswood,  Ch.  J.,  in 
Com,  ew  rel.  Wolfe  v.  Butler,  99  Pa.  535. 
*'In  creating  a  legislative  department,  and 
conferring  upon  it  the  legislative  power,  the 
people  must  be  understood  to  have  conferred 
the  full  and  complete  authority  as  it  vests 
in,  and  may  be  exercised  by,  the  sovereign 
power  of  any  state,  subject  only  to  such  re- 
strictions as  they  have  seen  fit  to  impose, 
and  to  the  limitations  which  are  contained 
in  the  Constitution  of  the  United  States. 
The  legislative  department  is  not  made  a 
special  agency  for  the  exercise  of  specially 
defined  legislative  powers,  but  is  intrusted 
with  the  general  authority  to  make  laws  at 
discretion."  Sterrett,  J.,  in  Powell  v.  Com. 
114  Pa.  265,  293,  60  Am.  Rep.  350,  7  Atl.  913. 
"Whatever  the  people  have  not,  by  their 
Constitution,  restrained  themselves  from 
doing,  they  through  their  representatives  in 
the  legislature  may  do.  This  latter  body 
represents  their  will,  just  as  completely  as 
a  constitutional  convention  in  all  matters 
left  open  by  the  written  Constitution.  Cer- 
tain grants  of  power,  very  specifically  set 
forth,  were  made  by  the  states  to  the  Unit- 
ed States,  and  these  cannot  be  revoked  or 
disregarded  by  state  legislation.  Then  come 
the  specific  restraints  imposed  by  our  own 
Constitution  upon  our  own  legislature. 
These  must  be  respected.  But  in  Uiat  wide 
domain  not  included  in  either  of  these 
boundaries  the  right  of  the  people,  through 
the  legislature,  to  enact  such  laws  as  they 
choose,  is  absolute.  Of  the  use  the  people 
may  make  of  this  unrestrained  power  it  is 
not  the  business  of  the  courts  to  inquire." 
Dean,  J.,  in  Com,  ex  rel.  McGormick  v. 
Reeder,  171  Pa.  505,  513,  33  L.  R.  A.  141, 
33  Atl.  67.  "Nor  are  the  courts  at  liberty 
to  declare  an  act  void  because,  in  their  opin- 
ion, it  is  opposed  to  a  spirit  supposed  to  per- 
vade the  Constitution,  but  not  expressed  in 
words.  'When  the  fundamental  law  has  not 
limited,  either  in  terms  or  by  necessary  im- 
plication, the  general  powers  conferred  upon 
the  legislature,  we  cannot  declare  a  limita- 
tion under  the  notion  of  haWng  discovered 
something  in  the  spirit  of  the  Constitution 
which  is  not  even  mentioned  in  tlie  instru- 
ment.'" Cooley,  Const.  Lim.  chap.  7,  §  6. 
"It  is  also  a  maxim  of  republican  govern- 
ment that  local  concerns  shall  be  managed 
in  the  local  districts,  which  shall  choose 
their  own  administrative  and  police  officers, 
and  establish  for  themselves  police  regula- 
tions; but  this  maxim  is  subject  to  such  ex- 
ceptions as  the  legislative  power  of  the 
state  shall  see  fit  to  make,  and,  when  made, 
it  must  be  presumed  that  the  public  inter- 
est, convenience,  and  protection  are  suli- 
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served  thereby.  The  state  may  interfere  to 
establish  new  r^^ations  against  the  will 
of  the  local  constituency,  and,  if  it  shall 
think  proper  in  any  case  to  assume  to  itself 
those  powers  of  local  police  which  should  be 
executed  by  the  people  immediately  con- 
cerned, we  must  suppose  it  has  been  done  be- 
cause the  local  administration  has  proved 
imperfect  and  inefficient,  and  a  regard  to 
the  general  well  being  has  demanded  a 
change."     Cooley,  Const.  Lim.  chap.  7,  §  5- 

These  citations  might  easily  be  multi- 
plied, but  I  have  not  thought  it  necessary  to 
lengthen  this  opinion  by  going  outside  of 
the  text-books  of  recogniz^  authority  and 
our  own  decisions.  These  established  be- 
yond question  the  general  rules  of  constitu- 
tional, law,  and  show  that  nowhere  have 
they  been^  more  uniformly  and  strongly  en- 
forced than  in  Pennsylvania.  Some  of  the 
cBAes  arose  before  the  adoption  of  tlie  pres- 
ent Constitution,  but  this  does  not  affect 
the  principes  of  the  decisions,  even  though 
some  of  the  actual  questions  might  now  be 
decided  differently  under  the  provisions  of 
the  present  Constitution;  for  when  the  Con- 
stitution has  once  expressly  spoken  all  fur- 
ther debate  is  at  an  end.  The  present  Con- 
stitution, as  has  been  said  more  than  once  by 
this  court,  displays  a  strong  intent  to  limit  to 
the  power  of  the  legislature  with  reference 
to  interference  in  local  affairs.  As  said  by  our 
Brother  Dean  in  Perkins  v.  Philadelphia,. 
156  Pa.  554,  565,  27  Atl.  356:  "Assuming 
what  was  the  settled  law,  that  the  general 
assembly  had  all  legislative  power  not  ex- 
pressly withheld  from  it  in  the  organic  law^ 
they  [the  convention]  set  about  embodying 
in  that  law  prohibitions  which  should  in  the 
future  effectually  prevent  the  evils  the  peo- 
ple complained  of.  Article  3  is  almost 
wholly  prohibitory.  It  enjoins  very  few 
duties,  but  the  'thou  shalt  nots'  number 
more  than  sixty."  This  incontrovertible 
evidence  that  the  Constitution  is  the  result 
of  a  full,  detailed,  exhaustive  consideration 
of  the  subject  of  legislative  control  over 
merely  local  affairs  is  of  itself  a  conclusive 
argument  against  any  further  additions  by 
the  courts  to  its  sixty  and  more  expressed 
prohibitions.  There  is  no  sounder  or  better 
settled  maxim  in  the  law  than  Expressio 
unius,  exclusio  est  alterius,  and  when  the 
authorities  which  have  the  right  to  control 
any  subject,  be  they  only  parties  to  a  pri- 
vate contract,  or  the  sovereign  people  in  the 
adoption  of  their  Constitution,  have  fully 
considered  and  determined  what  shall  be 
the  rights,  the  powers,  the  duties,  or  the 
limitations  under  the  instrument,  there  is 
no  longer  any  room  for  courts  to  introduce 
either  new  powers  or  new  limitations.  Te 
do  so  would,  in  the  language  of  Chief  Jus- 
tice Black,  already  quoted,  "be  assuming  a 
right  to  change  the  Constitution;  to  supply 
what  we  might  conceive  to  be  its  defects ;  te 
fill  up  every  casus  omissus,  and  to  interpo- 
late into  it  whatever,  in  our  opinion,  ought 
to  have  been  put  there  by  its  framers." 

The  most  earnest  consideration  of  the  ob- 
jections to  the  act  of  1901  has  convinced  us 
that  they  are  not    such    as    authorize   the 
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courts  to  declare  the  act  void  for  conflict 
with  the  Constitution!  but  must  be  ad- 
dressed only  to  the  legislators  and  their 
constituencies. 

Judgment  affirmed. 

Deaiiy  J.,  dissenting: 

If  this  act  wero  not  clearly  in  conflict 
with  the  fundamental  law,  or  if  the  conse- 
quences to  which  the  judgment  may  lead 
were  not  deplorable,  or  if  it  affected  only 
the  immediate  parties  to  it,  and  would  not 
serve  as  a  precedent  for  future  cases,  I 
would  not  feel  myself  called  upon  to  dis- 
sent of  record.  But  all  these  reasons  exist, 
and  it  is  not  without  regret  that  I  feel  eon- 
strained  to  express  a  decided  dissent  from 
the  judgment. 

To  my  mind,  this  act  is  palpably  unconsti- 
tutional, because  it  violates  §  7  of  article  3 
of  that  instrument,  which  section  is  as  fol- 
lows :  'The  general  assembly  shall  not  pass 
any  local  or  special  law  .  .  .  regu- 
lating the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs,  or  school  districts; 
.  .  .  incorporating  cities,  towns,  or  vil- 
lages, or  changing  their  charters;  .  .  . 
creating  ofiices  or  prescribing  the  powers  and 
duties  of  offices  in  counties,  cities,  boroughs, 
townships,  election  or  school  districts."  The 
act  before  us  affects  but  three  cities  in  the 
commonwealth,  Pittsburgh,  Allegheny,  and 
Scrantbn.  It  does  not  touch  Philadelphia 
city,  nor  any  one  of  the  many  other  cities 
of  the  state,  nor  is  there  a  single  provision 
in  it  for  any  city  which  may  hereafter  reach 
the  population  of  these  three  cities.  It  ap- 
{Uies  specially  to  these  three;  changes  their 
cnarters ;  puts  them  under  special  provisions 
different  from  all  other  cities;  to  all  intents 
and  purposes  for  a  long  period  governs  them 
by  a  high  executive  ofiicer  of  the  common- 
wealth, resident  at  Harrisburgh,  many  miles 
distant,  necessarily  ousting  local  ofllcers 
elected  by  the  people,  whose  terms  have  not 
yet  expired.  There  is  nothing  peculiar  in 
the  geographical  location  of  these  cities,  or 
in  the  character  of  their  population  or  busi- 
ness interests,  which  calls  for  peculiar  legis- 
lation such  as  this;  nor  is  it  intimated  in 
the  bill  that  any  reason  existed  for  depriv- 
ing them  of  self-government,  and  subjecting 
them  to  a  foreign  one,  that  would  not  ap- 
ply to  every  other  city  in  the  state.  It  is 
given  as  the  controlling  reason  in  the  ma- 
jority opinion  for  declaring  the  act  constitu- 
tional that  nowhere  does  that  instrument 
expressly  forbid  such  legislation,  and  there- 
fore, not  being  expressly  forbidden,  the  leg- 
islature has  all  power  not  withheld.  This 
proposition  has  been  stated  more  than  once 
in  like  language  by  courts  when  discussing 
constitutional  questions,  and,  while  the 
facts  in  the  cases  before  them  did  not  ren- 
der the  language  inapplicable,  it  was  never 
intended  to  be  of  universal,  or  even  of  com- 
mon, application.  It  is  conceded  by  all 
that  the  main  reason  for  calling  the  consti- 
tutional convention  of  1873  was  to  devise 
some  means  by  which  the  annual  flood  of  lo- 
cal legislation  should  be  stopped.  Local 
laws  >7»re  being  passed  every  year  for  every 
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imaginable  selfish  and  sordid  purpose,  with- 
out the  least  regard  for  the  public  good; 
the  legislature  was  demoralized;  the  people* 
were  becoming  debauched.  That  convention, 
after  most  careful  deliberation,  adopted 
article  3,  in  which  occurs  §  7,  heretofore- 
quoted.  If  enforced,  it  created  an  effectual 
barrier  against  the  evil.  Many  attempts 
were  made  to  evade  it  in  the  legislature  im- 
mediately following  its  adoption,  and  many, 
acts  were  either  vetoed  by  the  governor,  or 
declared  invalid  by  the  courts,  because  of 
its  violation.  But  there  came  before  this 
court  the  act  of  23d  of  May,  1874  (see  Wheel- 
er V.  Philadelphiay  77  Pa,  338),  which  di- 
vided the  cities  of  the  state  into  three  classes 
for  the  purpose  of  corporate  legislation,  and 
which  authorized  the  legislature,  by  general 
laws  applicable  to  each  class,  to  legislate 
only  for  the  cities  of  that  class.  I  always 
doubted  the  authority  of  this  court  to  up" 
hold  this  act.  The  reasoning  in  vindication 
of  the  judgment  is  not  satisfactory  or  con^ 
vincing.  It  is  based  upon  the  necessity  for 
classification  because  of  the  inconvenience 
that  would  result  if  classification  of  cities 
was  not  held  constitutional.  It  seems  to* 
me  to  be  judicial  legislation  of  the  gravest 
character.  It  wrote  into  the  Constitution: 
what  was  not  there,  and  was  not  intended 
by  the  framers  of  it  to  be  there.  While  I 
admit  the  inconvenience  of  enforcing  strict- 
ly article  3  in  all  its  provisions,  it  was  but 
a  temporary  inconvenience,  which  could! 
have  been,  and  should  have  been,  remedied 
by  an  amendment  to  the  Constitution,  ac- 
cording to  the  method  pointed  out  in  it,  and 
not,  practically,  by  an  amendment  adopted 
by  this  court.  The  court  gave  way,  and 
more  than  once  since  it  has  been  placed  in 
the  same  dilemma  as  it  was  on  the  question 
of  retroactive  legislation,  discussed  by  Chief 
Justice  Gibson  in  Oreenough  v.  Qreenough, 
11  Pa.  489,  61  Am.  Dec.  567,  where  he  says: 
"But  retroactive  legislation  began  and  has 
been  continued  because  the  judiciary  has 
thought  itself  too  weak  to  withstand.  .  .  . 
Yet,  had  it  taken  its  stand  on  the  rampart 
of  the  Constitution  at  the  onset,  there  is 
some  little  reason  to  think  it  might  have 
held  its  ground.  Instead  of  that,  it  pur- 
sued a  temporizing  course  till  the  mischief 
had  become  intolerable,  and  till  it  was  com- 
pelled ...  to  reverse  certain  legisla- 
tive decrees."  The  court,  out  of  a  ten- 
der regard  for  the  doings  of  a  co- 
ordinate branch  of  the  government,  had 
yielded  time  after  time  to  encroachments 
upon  the  judiciary  department,  until  in 
'Sorman  y.  .Heist,  5  Watts  &  S.  171,  40  Am. 
Dec.  493,  and  in  Oreenough  v.  Greenough, 
11  Pa.  489,  51  Am.  Dec.  507,  it  was  con- 
fronted by  acts  which,  in  effect,  took  from 
one  man  his  land  and  gave  it  to  another. 
This  was  a  little  too  much  for  the  court  to 
stand.  So  it  stopped  just  there,  with  the 
keen  regret  expressed  by  Chief  Justice  Gib- 
son that  it  had  not  stopped  sooner.  In  a 
very  short  time  the  whole  series  of  retroact- 
ive laws  were,  in  effect,  swept  from  the 
statute  book  by  the  very  court  which  had 
at  first  upheld  them.    By  our  decision  in 


848 


PfiNHSTLVANIA  SUF&£M£  COUBT. 


Mai; 


the  case  before  us,  we  are  going  a  step  be- 
yond anything  heretofore  allowed  in  the  line 
of  special  legislation.     It  is  purely  a  ques- 
tion of  law  whether  §  7  of  article  3  of  the  Con- 
stitution has  been  violated,  yet  we,  in  effect, 
say  it  is  the  province  of  the  legislature  to 
decide  the  question,  and  that  we  will  not  in- 
quire into  it.    This,  on  our  part,  is  a  grave 
mistake.    I  would  not  encroach  1  inch  on 
the  authority  of  the  legislature,  but  I  would 
not  allow  that  body,  nor  the  executive,  to 
■  encroach  1  inch  on  ours.    We  have  now  be- 
fore us  an  act  which,  it  is  true,  does  not 
take  one  man's  land  and  give  it  to  another, 
'but  it  does  take  from  one  set  of  men  the  offi- 
ces given  them  by  the    people,    and    hands 
them  over  to  the  governor,  that  he  may  con- 
fer them  on  others.    Here  we  should  call 
.a  halt  upon  such   unconstitutional   usurpa- 
i^ion  of  power.    What  the  next  step  in  this 
direction  will  be   we   can    only   conjecture. 
Factional  politics  and  partisan  politics  are 
mot  troubled  by  scruples.     Under  the   prin- 
ciple of  this  decision,  there   is    nothing  to 
hinder  a  hostile  partisan  majority  in  the 
legislature  from  ousting  the  party  in  power 
in  Philadelphia,  a  city  of  the  first  class,  and 
^placing  its  government  in  possession  of  the 
minority.    The  time  is  not  very  remote  in 
the     past,    in    English    politics,    when    the 
victorious  political  party,  aa  soon  as  it  was 
seated  in  power,  promptly  proceeded  to  cut 
off  the  physical  heads  of  their  leading  antag- 
onists and  confiscate  their  property.     It  is 
not  very  remote   in   the   future   when    the 
victorious  political  party  will  promptly  pro- 
ceed to  cut  off  the  political  heads  of  its  op- 
ponents where  they  hold  office  by  the  muni- 
cipal votes  of  cities. 

But  to  continue  the  judicial  history  of 
§  7  of  article  3:  Wheeler  v.  Philadelphia 
allowed  classification.  The  law  opened  the 
gate,  and  we  were  time  and  again  confronted 
hy  acts  which,  under  the  guise  of  general 
legislation,  sought  to  evade  the  inhibitions 
of  ai*ticle  3.  In  Ayar8*8  Appeal,  122  Pa, 
266,  2  L.  R.  A.  577,  16  Atl.  356,  we  were 
forced  to  say:  ''Subsequent  legislation 
[that  is,  subsequent  to  Wheeler  v.  Philadel- 
phia] clearly  indicates  that  the  scope  of  the 
decision  in  Wheeler  v.  Philadelphia  was 
either  misunderstood  or  ignored.  It  was 
never  intended  to  license  indiscriminate 
classification  as  a  mere  pretext  for  the  enact- 
ment of  laws  essentially  local  or  special." 
We  held  in  Scowden's  Appeal,  96  Pa,  422, 
that  classification  not  grounded  on  an  im- 
perious necessity  was  special  legislation, 
:and  would  be  stricken  down.  Hence,  when 
the  legislature  undertook  to  increase  the 
•  classes  to  five,  afterwards  to  seven,  we  de- 
clared the  acts  unconstitutional,  because 
such  increase  was  without  the  slightest  foun- 
dation in  necessity.  This  court,  after  hav- 
ing decided  that  necessity  warranted  three 
classes,  soon  found  itself  forced  to  decide 
that  it  warranted  no  more.  It  was  thus  in 
the  inconsistent  position  of  acknowledging 
the  authority  of  the  legislature  to  determine 
the  necessity  of  three  classes,  but  denying 
its  authority  to  say  that  more  than  three 
were  necessary.  This  was  plainly  passing 
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on  the  merits  of  the  acts,  when  it  was  at- 
tempted to  increase  the  classes.  And  I  do 
not  disclaim  the  power  or  wisdom  of  the 
court  in  so  doing  after  it  had  acknowledged 
the  authority  of  the  legislature  to  classify 
at  all,  in  the  total  absence  of  such  authority 
in  the  Constitution.  It  was  bound  to  pre- 
vent the  abuse  of  its  own  decision. 

What  I  object  to  here  is  that  the  majority 
of  the  court  disclaim  the   right   to   inquire 
into  the  purposes  of  this  act,  because  it  13 
sanctioned  by  the  ostensible  legality  of  gen- 
eral   legislation    for    a    class.    More    than 
thirty  cases  followed  Wheeler  v.    Philadel- 
phia, wherein  the  distinction  between  local 
and  general  legislation  was  involved.     Not 
only  was  the  question  of  the  necessity  for 
classification  discussed,  and  the  judgments 
determined  by  inquiry  into  the  merits  of  the 
acts,  but  in  Scranton  School  DistJs  Appeal, 
113  Pa.  176,  6  Atl.  158,  in  Philadelphia  v. 
Haddington  M,  E,  Church,  115  Pa.  291,  8 
Atl.  241,  and  in  Weinfuan  v.  Wilkiitsburg 
d  E,  L.  Pass,  R,  Co,  118  Pa.  192,  12  Atl.  288, 
the  merits  of  the  pretended  general  legisla- 
tion for  a  class  were  inquired  into,  and  the 
acts   pronounced   unconstitutional.     In    the 
first-named  case  we  said:     "All  our  recent 
decisions  are  to  the  effect  that,  if  local  re- 
sults either  are  or  may  be  produced  by  a 
piece  of  legislation,  it  offends  against"  the 
article  prohibiting  local  and  special  legisla- 
tion.    It  is  too  late,  after  these  decisions,  to 
disclaim   our    judicial    power    to    inquire 
whether  the  act  before  us  is  an  adroit  at- 
tempt to  evade  the  constitutional  prohibi- 
tion against    local   and   special    legislation. 
From  its  very  terms,  it  touches  no  subject 
which  is  not  common  to  every  other  city  m 
the  commonwealth,  and,  if  there  be  a  neces- 
sity for  such  legislation  in  these  three  cities, 
then  there  is  the  same  necessity  in  all  the 
others.     This  fact  of  itself  stamps  it  as  lo- 
cal and  special  legislation;  for  as  is  said  in 
Ayars's  Appeal,  122  Pa.  266,  2  L.  R.  A.  577, 
16  Atl.  356,  there  must  be  a  necessity  for  the 
legislation  "springing  from  manifest  peculi* 
arities,  clearly  distinguishing  those  of  one 
class  from  each  of  the  others."    No  peculi- 
arities in  cities  of  the  second  class  demand- 
ing such  a  law  are  even  pretended.    Every 
member  of  this  court  ccmcedes  that  this  1^- 
islation  is  vicious.    Why?    They  do  not  an- 
swer; but,  to  my  mind,  it  is  apparent  that 
its  vice  consists  in  its  flagrant  violation  of 
the  fundamental  law.    We  know  its  purpose 
was  to  oust  one  set  of  municipal  officers  in 
three  certain  cities,  put  in  place,  either  di- 
rectly or  indirectly,  by  the  people,  and  give 
their  offices  to  others,  through  the  chief  ex- 
ecutive of  the  state.     This  is  the  inevitable 
result  from  the  bill  itself.    Can  we  assume 
that  our  lawmakers  do  not  intend  the  obvi- 
ous results  of  their  acts? 

It  will  be  noticed  that  I  have  given  no  at- 
tention to  the  many  objections  of  appellants 
to  the  details  of  the  bill.  It  is  argued  that 
each  one  of  them  is  fatal.  This  may  be  cor- 
rect. I  will  not  pass  upon  them  without  a 
thorough  examination.  I  place  my  dissent 
upon  the  broad  ground  that  it  is  local  and 
special  legislation,  under  the  guise  of  a  gen- 
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«eral  law.  Therefore  it  is  in  direct  violation 
•of  §  7,  art.  3,  of  the  Constitution.  The  ma- 
jority opinion  is,  in  the  main,  based  on  the 
Authority  of  the  legislature  to  pass  a  gen- 
eral law  for  a  class,  and  a  disclaimer  of  our 
authority  to  inquire  into  the  merits  to  as- 
•certain  whether  the  law  was  intended  to  be, 
juxd  is  in  fact,  a  local  and  special  law  in  its 
results.  I  concede  there  is  no  express  pro- 
liibition  in  the  Constitution  forbidding  such 
legislation  if  it  be  in  general  terms  a  gen- 
•eral  law,  but  if  it  be  only  in  terms  general, 
nevertheless  in  intent  and  results  special, 
-then  its  unconstitutionality  is  a  necessary 
implication,  and  we  are  not  shut  off  in  our 
inquiry  by  general  terms.  The  argument  to 
sustain  the  act,  because  of  no  express  pro- 
hibition in  the  Constitution,  must  fail  in 
tface  of  the  plainly  implied  one.  In  Com.  v. 
Zephon,  8  Watts  A  S.  386,  it  is  held:  "A 
(Constitution  is  not  to  receive  a  technical  con- 
struction, like  a  common-law  instrument  or 
A  statute.  It  is  to  be  interpreted  so  as  to 
•carry  out  the  great  principles  of  the  govern- 
ment, not  to  defeat  them."  In  Page  v.  Al- 
Jen,  58  Pa.  338,  98  Am.  Dec.  272,  Justice 
Thompson,  in  expressing  the  opinion  of  the 
«ourt,  says:  ''It  is  usual  on  the  part  of 
those  who  insist  on  the  constitutionality  of 
any  given  statute  to  claim  that  it  must  be 
regarded  as  constitutional,  unless  expressly 
•prohibited  by  some  provision  in  the  Consti- 
tution. In  other  words,  in  construing  the 
Constitution  of  the  state,  whatever  is  not 
expressly  denied  to  the  legislative  power  is 
possessed  by  it.  The  opposite  of  this  rule, 
I  may  remark,  is  the  construction  of  the 
Federal  Constitution.  I  assent  to  this,  but 
mot  that  the  inhibitions  of  the  Constitution 
must  be  always  express.  They  are  equally 
effective,  and  not  less  to  be  regarded,  when 
they  arise  by  implication,  and  this  is  the 
Ksase  when  the  legislative  provision  is  re- 
pugnant to  some  provision  of  the  Constitu- 
tion." There  are  many  other  authorities  to 
the  same  effect.  I  fear  the  time  is  not  far 
distant  when  the  pernicious  results  of  our 
decision  will  either  bring  about  a  constitu- 
tional enactment  to  remedy  the  mischief,  or 
move  us  to  overrule  it. 

We  concur  in  the  foregoing  dissent:  Mo- 
Collnni,  Ch.  J.,  and  Mestreiat,  J. 


John  H.  SMITH  et  al.,  Exrs.,  etc.,  of  Jo- 
seph fieabout,  Deceased, 

V. 

Oliver  L.  BLACHLEY,  Appt. 


John  McCLTLLOUGH 

V, 

SAME,  Appt. 
(198  Pa.  173.) 

Til  at  money  1*  olit  allied  by  fraud  will 


not  prevent  the  rnnnlns  of  the  stat- 
ute of  limitations,  against  an  action  to  re- 
cover it  back,  from  the  consummation  of  the 
transaction,  unless  investigation  is  prevented 
by  aflirmatlve  efforts  on  the  part  of  the 
wrongdoer. 

(January  7,  1001.) 

APPEALS  by  defendant  from  judgments 
of  the  Court  of  Common  Pleas,  No.  3, 
for  Allegheny  County,  in  favor  of  plaintiffs 
in  actions  brought  to  recover  back  money 
alleged  to  have  been  placed  in  defendant's 
possession  for  the  purpose  of  compromis- 
ing a  suit  against  the  plaintiffs,  and  which 
defendant  was  alleged  to  have  fraudulently 
retained.    Reversed. 

The  case  sufficiently  appears  in  the  opin- 
ion. 

Messrs.  J.  8.  Ferguson  and  E.  G.  Fer- 
Kvson,  for  appellant: 

When  the  injury,  however  slight,  is  com- 
pleted at  the  time  of  the  act,  the  statutory 
period  then  commences;  and  when  the  act 
is  not  legally  injurious  until  certain  con- 
sequences occur  the  statute  begins  to  run 
from  the  consequential  injury;  and  this  is 
so  whether  the  party  injured  is  ignorant  of 
the  circumstances  from  which  the  injury 
resulted,  or  not. 

Bank  of  Hartford  County  v.  Waterman, 
26  Conn.  324;  Campbell  v.  Boggs,  48  Pa. 
524;  Sankey  v.  McElevcy,  104  Pa.  273,  49 
Am.  Rep.  575 ;  Wood,  Limitation  of  Actions, 
§§  274-276. 

The  fraud  which  defeats  the  operation  of 
the  statute  is  not  the  fraud  which  gives  the 
cause  of  action,  but  that  which  conceals  it. 

Qihhs  V.  Gum,  L.  R.  9  Q.  B.  Div.  69. 

Constructive  fraud  is  not  sufficient. 

Wilmerding  v.  Russ,  33  Conn.  67. 

There  must  be  actual  fraud  involving 
moral  turpitude. 

Glenn  v.  Cuttle,  2  Grant  Cas.  273;  Flem- 
ing V.  Culhert,  46  Pa.  499 ;  Walker  v.  Soule, 
138  Mass.  570. 

The  fraud  must  be  produced  by  affirma- 
tive acts,  and  mere  silence  or  concealment 
will  not  check  the  operation  of  the  statute. 

Brown  v.  Edes,  37  Me.  318;  Deake,  Ap- 
pellant, 80  Me.  50,  12  Atl.  790. 

Messrs.  lams  A  Brook,  for  appellees: 

The  statute  of  limitations  will  not  screen 
defendant  from  liability  if  the  suits  were 
brought  within  six  years  of  the  discovery 
of  the  fraud. 

Smith  V.  Blachley,  188  Pa.  550,  41  Atl. 
619. 

Blachley  cannot  be  permitted  to  set  up 
the  statute  of  limitations  as  a  defense  in 
these  cases,  because  of  his  fraud  and  con- 
cealment, and  because  by  his  fraud  and  false 
pretenses  he  made  himself  a  trustee,  ew 
maleficiOy  of  the  money  received  by  him  for 
the  benefit  of  plaintiffs. 


NoTR. — For  the  running  of  the  statute  of  lim- 
itations as  affected  by  fraud,  see  earlier  cases 
in  this  series,  as  follows :  Peck  v.  Bank  of 
America  (R.  I.)  7  L.  R.  A.  826.  and  note;  Ama- 
•ker  V.  New  (S.  C.)  8  L.  R.  A.  687,  and  note;  Car- 
rier V.  Clilcago,  R.  I.  &  P.  R.  Co.  (Iowa)  6  L. 
R.  A.  709,  and  note;  Texas  &  P.  R.  Co.  v.  Gay 
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(Tex.)  25  li.  R.  A.  52 ;  Sanborn  v.  Gale  (Mass.) 
26  L.  R.  A.  864:  Morrill  v.  Palmer  (Vt.)  33 
L.  R.  A.  411 ;  Liebermann  v.  First  Nat.  Bank 
(Del.)  48  L.  R.  A.  514;  Mereness  v.  First  Nat. 
Bank  (Iowa)  51  L.  R.  A.  410;  and  cases  in 
note  to  Hhellenberger  v.  Ransom  (Neb.)  25  U 
R.  A.  564. 
54 


850 


Pbnnstlyakia  Supbbme  Court. 


Jah^ 


Philadelphia  v.  Brown,  19  Phila.  379; 
Brioker  v.  lAghtner,  40  Pa.  199;  Mitchell 
V.  Buffington,  10  W.  N.  C.  361;  Pennock  v. 
Freeman,  1  Watts,  401;  Earrishurg  Bank 
V.  ForsteTy  8  Watts,  12;  Bartholemew  v. 
Leech,  7  Watts,  472;  Ferris  v.  ffen(ier«on, 
12  Pa.  49,  51  Am.  Dec.  580. 

Mitchell,  J.,  delivered  the  opinion  of 
the  court: 

The  general  rule  that  statutes  of  limitar 
tion  run  from  the  act  complained  of  in 
cases  of  toi-t  as  well  as  of  contract  admits 
a  well-settled  exception  on  account  of  fraud. 
The  exception  was  not  originally  in  the 
statutes  themselves,  but  was  introduced  by 
the  courts  acting  upon  principles  of  equity, 
though  in  many  states  (not,  however,  in- 
cluding Pennsylvania)  the  statutes  have 
now  been  framed  to  cover  and  define  the  ex- 
cepted cases  explicitly.  But  the  limits  of 
the  exception,  and  the  circumstances  under 
which  it  will  be  permitted,  have  led  to  much 
conilict  in  the  authorities.  It  is  said,  in 
general,  that  in  cases  of  fraud  the  statute 
runs  only  from  discovery,  or  fr(»n  when, 
with  reasonable  diligence,  there  ought  to 
have  been  discovery.  But  a  distinction  is 
made  in  regard  to  the  starting  point  of 
the  statute  between  fraud  completed  and 
ending  with  the  act  which  gives  rise  to 
the  cause  of  action  and  fraud  continued 
afterwards  in  efforts  or  acts  tending  to  pre- 
vent discovery.  On  this  distinction  there 
are  two  widely  divergent  views.  It  is  held, 
on  the  one  hand,  that  the  fraud,  though 
complete  and  fully  actionable,  nevertheless 
operates  as  of  itself  a  continuing  cause  of 
action  until  discovery;  while,  on  the  other 
hand,  it  is  held  that,  when  the  caulse  of 
action  is  once  complete,  the  statute  begins 
to  run,  and  suit  must  be  brought  within 
the  prescribed  term,  unless  discovery  is  pre- 
vented by  some  additional  and  affirmative 
fraud  done  with  that  intent.  The  United 
States  courts  have  adopted  the  first  view 
in  treating  the  limitation  of  actions  in  the 
bankruptcy  acts.  Bailey  v.  Olover,  21  Wall. 
342,  22  L.  ed.  636;  Tracr  v.  Oleics,  115  U. 
S.  528,  29  L.  ed.  467,  6  Sup.  Ct  Rep.  155.  On 
the  other  hand,  in  Troup  v.  Srp,ith,  20  Johns. 
33,  it  was  held  that  in  a  court  of  law  the 
statute  runs  from  the  act,  "whether  there 
was  a  fraudulent  concealment  or  not,  so  as 
to  prevent  the  plaintifT's  discovering  the 
fraud ;"  and  Chief  Justice  Spencer  said  that 
even  in  a  court  of  equitj'  the  plaintiff  must 
fail,  as  "the  concealment  of  the  fraud  is 
not  imputed  to  the  testator.  Wliat  he  did 
was  visible,  and  what  he  neglected  to  do 
would  or  might  have  been  discovered  by  re- 
pairing to  the  land."  Tliis  view  appears 
to  be  still  held  in  New  York  {Miller  v. 
Wood,  116  N.  Y.  351,  22  N.  E.  553),  and  in 
other  states.  In  many  states,  however,  the 
decisions  are  so  influenced  by  statutory  pro- 
visions that  they  afford  us  little  light  on 
the  subject  as  governed  by  the  common  law. 
In  England,  as  late  as  1882,  the  Queen's 
bench  division  differed  on  the  question.  In 
Gihhs  V.  Guild,  L.  R.  8  Q.  B.  Div.  296,  the 
plaintiff  declared  for  fraud  by  which  he  was 
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induced  to  purchase  stock  which  was  worth- 
less, and  to  the  plea  of  the  statute  he  re- 
plied that  the  defendant,  in  order  to  pre- 
vent the  discovery  of  the  fraud,  had  '^ac- 
tively  and  deliberately  concealed  the  same,'* 
etc.  On  demurrer,  Field,  J.,  gave  judgment 
for  the  plaintiff,  noticing  specially  this  aver- 
ment in  the  replication.  On  appeal  the 
judgment  was  affirmed  by  two  justices  to 
one  dissenting.  The  majority  stated  their 
conclusions  in  very  broad  terms,  without 
adverting  to  the  replication,  and  thereby 
leaving  some  doubt  as  to  how  far  it  was 
considered  as  material.  Qibha  v.  OuHdj  L. 
R.  9  Q.  B.  Div.  59.  In  Wood,  Limitation  of 
Actions,  the  general  rule  is  stated  thus: 
"The  cause  of  action,  except  where  the  stat- 
ute otherwise  provides,  in  cases  of  fraud 
arises  from  the  time  of  its  commission."* 
Section  275.  "Something  more  than  mere 
silence  is  necessary,  unless  the  relationship 
of  the  parties  is  such  that  the  party  is 
bound  to  speak;  it  is  necessary  that  some 
effort  to  conceal  the  fraud  should  have  been 
made,  either  by  preventing  an  investigation 
or  by  misleading  the  party  making  inquiry; 
or  that  misrepresentations  were  made  by 
the  party  which  were  calculated  to  mislead 
him.  In  other  words,  some  affirmative  acts 
to  conceal  the  fraud  must  be  shown."  Sec- 
tion 276.  And  in  Darby  &  B.  Limitations, 
2d  ed.  46,  it  is  said:  "In  an  action  of 
deceit  the  statute  will  run  ^rom  the  date 
of  the  fraudulent  act  complained  of,  unless 
such  fraud  has  been  actively  concealed  by 
the  defendant," — referring  to  Gihhs  v. 
Guild,  L.  R.  9  Q.  B.  Div.  59,  already  cited 
supra.  The  cases  in  this  state  are  not  in 
harmony,  and  it  is  doubtful  if  they  can  be 
altogether  reconciled;  the  difficulty  being 
that  the  earlier  ones  were  decided  without 
reference  to  the  distinction  now  under  con- 
sideration. Jones  V.  Conoxcay,  4  Yeates, 
109,  was  an  action  on  the  case  as  for  de- 
ceit for  selling  plaintiff  a  negro  man  as  a 
slave,  and  the  court  held  that  the  statute 
only  ran  from  the  discovery  of  the  fraud  by 
the  negro  claiming  and  obtaining  his  free- 
dom. Ferris  v.  Henderson,  12  Pa.  49,  51 
Am.  Dee.  5S0,  was  a  bill  by  a  former  slave 
for  the  value  of  his  services  after  he  had 
become  free  by  the  failure  to  register  him, 
and  it  was  averred  that  the  master  by 
fraudulent  concealment  and  threats  had 
kept  him  in  ignorance  of  his  rights.  The 
lapse  of  time  was  thirty-six  years,  and 
Lowrie,  J.,  in  the  district  court  of  Alle- 
gheny, dismissed  the  bill  as  too  late.  This 
court,  however,  reversed,  on  the  ground  that 
the  statute  runs  only  from  discovery  of  the 
fraud,  and  also  fortified  itself  by  taking 
into  account  the  plaintiff's  condition  of  serv- 
itude and  habit  of  submission.  In  Bricher 
V.  Lightncr,  40  Pa.  199,  the  defendant  had 
given  notes  for  money  which  he  owed,  and 
on  the  morning  after  the  death  of  his  cred- 
itor had  stolen  the  notes  from  the  desk 
where  they  were  kept  in  the  decedent's 
room.  It  was  held  that  the  statute  was  no 
bar.  All  of  these  cases,  however,  were  of 
the  hard  kind  that  are  said  to  make  bad 
law,  and  all  of  them  were  decided  on  the 
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general  proposition  that  in  cases  of  actual 
fraud  the  statute  runs  only  from  discovery, 
without  any  reference  in  any  of  them  to  the 
principle  requiring  affirmative  acts  of  con- 
cealment after  the  fraud  is  complete.  On 
the  other  hand,  it  has  been  repeatedly  held 
that  in  an  action  against  an  attorney  in 
fact  or  at  law  to  recover  money  collected 
and  embezzled  or  not  paid  over,  the  statute 
runs  from  the  date  of  collection,  and  not 
from  the  time  of  discovery,  unless  the  plain- 
tiff has  been  misled  or  induced  to  delay  by 
misrepresentations  subsequent  to  the  collec- 
tion. In  Glenn  v.  Guttle,  2  Grant,  Gas. 
273, — ^a  case  much  quoted  and  relied  on, — 
(also  reported  in  48  Pa.  524,  as  Gampbell 
v.  Boggs),  it  was  held  that  the  statute  was 
a  bar,  and  the  principle  was  indicated, 
though  not  distinctly  announced,  that  the 
rule  would  be  different  in  case  of  subsequent 
active  misrepresentations.  In  Fleming  v. 
Gulbert,  46  Pa.  498,  however,  it  was  express- 
ly stated  by  the  same  judge  who  had  ^vl*it- 
ten  the  opinion  in  Glenn  v.  Cuttle  that  the 
statute  runs  from  the  collection;  "but,  if 
there  be  fraudulent  concealment  on  the  part 
of  the  attorney, — as,  for  example,  if  he  give 
false  or  evasive  answers  to  the  inquiries  of 
his  client  or  principal, — the  stetute  begins 
to  run  only  from  discovery  of  the  fraud." 
Subsequent  cases  of  that  class  have  all  been 
decided  expressly  on  that  distinction,  which 
is  now  firmly  settled.  Morgan  v.  Tencr,  83 
Pa.  305;  MHckersham  v.  Lee,  83  Pa.  416; 
Hughes  v.  First  Nat,  Bank,  1^0  Pa.  428,  1 
Atl.  417.  In  the  recent  case  of  Sankey  v. 
McElevey,  104  Pa.  265,  49  Am.  Rep.  575, 
this  subject  was  very  fully  considered  in  an 
opinion  by  the  late  Chief  Justice  Green. 
After  referring  to  Bricker  v.  Lightner,  40 
Pa.  169;  Ferris  v.  Henderson,  12  Pa.  49,  51 
Am.  Dec.  680,  and  Wickersham  v.  Lee,  83 
Pa.  416,  he  cites  Troup  v.  Smith,  20  Johns. 
33,  and  other  cases,  with  the  comment  that, 
"even  in  courts  of  equity  we  apprehend 
that  there  must  be  some  relation  of  trust 
and  confidence  between  the  parties  impos- 
ing a  duty  te  give  information  or  some  af- 
firmative act  of  fraud,  something  more  than 
mere  silence,  which  will  suffice  to  defeat  the 
operation  of  the  statute  where  the  basis 
oi  the  reply  to  the  statute  is  concealment 
of  the  cause  of  action;"  and  quotes  with 
approval  the  language  of  Wood,  Limitation 
of  Actions,  §  276:  "The  provision  that,  if 
a  person  liable  to  an  action  shall  conceal 
the  fact  from  the  knowledge  of  the  person 
entitled  therete,  the  action  may  be  com- 
menced at  any  time  within  the  period  of 
limitetion  after  the  discovery  of  the  cause 
of  action,  applies  te  causes  of  action  for 
fraud  as  well  as  to  other  causes  of  action; 
but  the  concealment  contemplated  by  the 
stetute  is  something  more  than  mere  silence. 
It  must  be  of  an  affirmative  character,  and 
must  be  alleged  and  proved,  so  as  te  bring 
the  case  clearly  within  the  meaning;  of  the 
statute."  And  in  Scranton  Gas  £  Water 
Co.  V.  Lackatoanna  Iron  d  Coal  Co.  167  Pa. 
136,  31  Atl.  484,  our  late  Brother  Williams 
saye:  "What  an  owner  might  know  if  he 
was  personally  present  by  himself  or  his 
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employees  on  the  surface  of  his  possessions, 
he  is  bound  to  know  unless  his  attention  is 
diverted  by  the  fraudulent  artifices  of  the 
wrongdoer.  Silence  or  concealment  will  not 
prevent  the  running  of  the  stetute," — citing 
Sankey  v.  McElevey,  104  Pa.  266,  49  Am. 
Rep.  575. 

From  this  examination  of  our  cases  it 
is  clear  that,  while  the  earlier  ones  were 
decided  without  reference  to  the  distinction 
under  discussion,  yet  from  the  recognition 
of  it  in  Glenn  v.  Cuttle  the  uniform  trend 
of  the  decisions  has  been  towards  its  ap- 
proval and  esteblishment,  and  in  no  case 
since  then  has  it  been  disregarded.  How 
far  the  application  of  it  would  have  modi- 
fied the  decisions  in  the  earlier  cases,  we 
need  not  now  consider.  In  Bricker  v.  Light- 
ner, for  instance,  it  might  be  that  the  con- 
tinued possession  and  concealment  of  the 
stolen  notes  should  be  regarded  as  a  con- 
tinuous fraud,  so  that  the  statute  would 
only  run  from  discovery.  Such  questions 
we  must  leave  to  be  determined  when  they 
arise.  We  regard  the  distinction  as  sound, 
well  marked,  and  in  harmony  with  the 
spirit  and  letter  of  the  statute.  The  cases 
which  hold  that,  where  fraud  is  concealed, 
or,  as  sometimes  added,  conceals  itself,  the 
statute  runs  only  from  discovery,  practi- 
cally repeals  the  statute  pro  tanto.  Fraud 
is  always  concealed.  If  it  was  not,  no 
fraud  would  ever  succeed.  But,  when  it  is 
accomplished  and  ended,  the  righte  of  the 
parties  are  fixed.  The  right  of  action  is 
complete.  If  plaintiff  bestirs  himself  te  in- 
quire, he  has  ample  time  te  investigate  and 
bring  his  action.  If  both  parties  rest  on 
their  oars,  the  stetute  nms  its  regular 
course.  But,  if  the  wrongdoer  adds  to  his 
original  fraud  affirmative  efforte  te  divert 
or  mislead  or  prevent  discovery,  then  he 
gives  to  his  original  act  a  continuing  char- 
acter, bj'  virtue  of  which  he  deprives  it  of 
the  protection  of  the  statute  until  discov- 
ery. Tried  by  this  test,  the  present  actions 
must  fail.  ^Vhen  the  cases  were  here  be- 
fore (188  Pa.  660,  41  Atl.  619)  our  Brother 
Dean  said:  "There  was  ample  evidence,  if 
believed  by  the  jury,  that  defendant  had  by 
systematic  falsehood  and  artifice  not  only 
concealed  the  fraud,  but  for  a  long  time 
had  deterred  his  employers  from  inquiry. 
Under  such  circumstances  the  plea  will  not 
avail  him;"  and  so  it  appeared  to  the  court 
at  that  time.  But  the  cases  were  argued 
mainly  on  the  right  of  the  plaintiffs  as  par- 
ticeps  criminis  to  maintain  the  action.  The 
opinion  was  chiefly  devoted  to  showing  that 
defendant,  having  received  the  money  as 
agent  of  the  plaintiffs  to  pay  it  over,  could 
not  shield  himself  from  liability  for  not 
doing  so  on  the  ground  of  the  illegality  of 
the  original  transaction.  On  the  record  as 
now  presented  the  question  is  entirely  dif- 
ferent. There  is  no  evidence  to  show  that, 
after  the  transaction  was  complete  by  the 
receipt  of  the  money,  the  defendant  ever  did 
anything  to  prevent  inquiry.  The  only  act 
alleged  is  the  representetion  that  he  had 
paid  $5  to  Sayers  for  drawing  the  papers. 
But  this  had  no  tendency  to  deter  invest i- 
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gation.  It  was  rather  an  additional  clue 
by  which  plaintiffs,  if  they  had  been  dili- 
gent, could  have  tested  the  truth  of  the 
whole  story.  It  is  true  that  defendant  ob- 
tained the  money,  as  the  jury  have  found, 
by  a  scheme  of  the  grossest  fraud  and  de- 
ception, and  used  all  possible  efforts  to  pre- 
vent plaintiffs  from  finding  out  the  truth; 
but  all  these  were  in  the  transaction  itself, 
and  prior  to  its  consummation.  There  was 
nothing  said  or  done  by  him  after  that  bear- 
ing in  any  way  on  investigation,  and  plain- 
tiffs knew  no  facts  in  1895,  when  they 
brought  suit,  which  they  did  not  know  in 
18S8.  The  gradual  leaking  out  of  the  cir- 
cumstances, and  the  gossip  and  suspicions 


of  others,  started  an  investigation  by  plain- 
tiffs, which  the  most  ordinary  prudence 
would  have  prompted  at  the  beginning,  and 
which  would  then  have  either  foiled  the 
scheme  or  led  to  its  discovery,  and  the 
trial  of  this  action  while  all  the  witnesses 
were  alive,  and  the  matters  fresh  in  their 
memories.  As  it  is  no\v,  the  evidence  is  so 
meager  that  one  jury  has  disagreed  upon 
it,  and  another  has  decided  it  on  oath 
against  oath  with  very  little  collateral  e\i- 
dence  to  help  out  either, — an  illustration  of 
the  very  evil  the  statute  of  limitations  was 
intended  to  prevent. 
Judgment  reversed. 


NORTH  CAROLINA  SUPREME  COURT. 


William  T.  LAMB,  by  Next  Friend,  Appt, 

V. 

I.   LITTMAN. 
(128  N.  C.  361.) 

An   employer   i«    liable   for   an    aasatilt 
committed  upon  a  cbild  In  bl«  employ 

by  his  overseer,  who,  by  conduct  extending 
back  for  a  period  of  years,  has  established  a 
reputation  for  being  high  tempered  and  cruel 
to  children  and  other  help,  and  who  is  there- 
fore incompetent  for  the  position  in  which  he 
is  placed. 

(May    28,    1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  CJourt  for  Rowan  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  Lee  Wright  and  B.  B.  Mil- 
ler, for  appellant: 

It  is  negligence  per  se,  culpable  and  con- 
tinuing up  to  time  of  injury,  for  a  cotton 
factory  to  expose  its  servants  to  the  hazard 
of  life  and  limb  by  the  use  of  open,  uncased, 
and  uncovered,  rapidly  revolving  wheels  and 
cogs,  when  such  a  method  of  operating  ma- 
chinery has  become  antiquated  and  defect- 
ive, and  has  been  discarded  by  the  intelli- 
gence and  humanity  of  other  employers,  and 
the  dangers  and  perils  incident  thereto  have 
been  obviated,  and  the  safety  and  protection 
of  employees  secured,  by  the  use  of  hoods, 
coverings,  and  casings. 

Mason  v.  Richmond  d  D.  R.  Co.  Ill  N. 
C.  482,  18  L.  R.  A.  845,  16  S.  E.  698;  Wit- 


sell  V.  West  Asheville  d  8,  8.  R.  Co.  120 
N.  C.  557,  27  S.  E.  125;  Greenlee  v.  South* 
em  R.  Co.  122  N.  C.  977,  41  L.  R.  A.  399, 
30  S.  E.  115;  Troxler  v.  Southern  R.  Co.  124 
N.  C.  189,  44  L.  R.  A.  313,  32  S.  E.  550; 
Uoyd  V.  Hanes,  126  N.  C.  359,  35  S.  E.  611; 
Ward  V.  Odell  Mfg,  Co.  126  N.  C.  946,  36  S. 
E.  194. 

Approved  appliances  and  safeguards  now 
in  general  use  are  the  test. 

Witsell  V.  West  Asheville  d  fif.  8.  R.  Co. 
120  N.  C.  557,  27  S.  E.  125;  Lloyd  v.  Hanes^ 
126  N.  C.  359,  35  S.  E.  611. 

If  the  master  intrusts  the  conduct  of  his 
business,  or  a  part  of  it,  to  an  employee,  the 
latter  stands  in  the  master^s  place,  and  is 
not  to  be  regarded  as  a  fellow  servant  of  oth- 
er employees. 

12  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  928, 
968 ;  Tiffany,  Personal  &  Dom.  Rel.  pp.  405, 
496;  Dobbin  v.  Richmond  <k  D.  R.  Co.  81  N. 
C.  446,  31  Am.  Rep.  512;  Mason  v.  Richmond 
d  D.  R.  Co.  Ill  N.  C.  482,  18  L.  R.  A.  845, 
16  S.  E.  698 ;  Shadd  v.  Georgia,  C.  d  .Y.  R. 
Co.  116  N.  C.  970,  21  S.  E.  554;  Patton  v. 
Western  N.  C.  R.  Co.  96  N.  C.  455,  1  S.  E. 
863;  Logan  v.  North  Carolina  R.  Co.  116  N. 
C.  940,  21  S.  E.  959;  Turner  v.  Goldsboro 
Lumber  Co.  119  N.  C.  387.  26  S.  E.  23; 
Ward  V.  Odcll  Mfg.  Co.  126  N.  C.  946,  36  S. 
E.  194, 

The  test  of  the  question  whether  one  in 
charge  of  other  servants  is  to  be  roijarded 
as  a  fellow  servant  or  a  vice  principal  is 
whether  those  who  act  under  his  orders  have 
just  reason  to  believe  that  neglect  or  diso- 
bedience of  orders  will  be  followed,  or  can 
be  followed,  by  a  discharge;  and  if  he  can 


Note. — For  another  case  as  to  liability  of 
master  for  assault  by  superior  upon  inferior 
servant,  see  Gabrielson  v.  Waydeli  (N.  Y.)  17 
L.  R.  A.  228. 

As  to  duty  of  master  with  respect  to  the  em- 
ployment of  competent  servants,  see  Smith  v. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.)  48  L.  II.  A.  368, 
and  note. 

As  to  liability  of  master  for  malicious  acta 
of  his  servants  toward  one  to  whom  he  sustains 
no  contractual  relation,  see  ftotc  to  Ritchie  v. 
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VVflller  (Conn.)  27  L.  R.  A.  161 :  Davis  v.  Hough- 
telln  (Neb.)  14  L.  R.  A.  737,  and  note;  Texas 
&  P.  R.  Co.  V.  Scoville  (C.  C.  App.  5th  C.) 
27  L.  R.  A.  179 :  Pittsburgh.  C.  C.  &  St.  L.  R. 
Co.  V.  Sullivan  (Ind.)  27  L.  R.  A.  840 :  Mayer  v. 
Thompson-Hutchison  Bld^.  Co.  (Ala.)  28  L.  R. 
A.  433 :  Pierce  v.  North  Carolina  R.  Co.  (N.  C.) 
44  L.  R.  A.  316:  Nelson  Business  College  Co. 
V.  Lloyd  (Ohio)  46  L.  R.  A.  314 :  and  Baltimore 
Consol.  R.  Co.  V.  Pierce  (Md.)  45  L.  R.  A.  527. 
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discharge  those  under  him,  then  he  is  a  vice 
principal,  and  not  a  fellow  servant. 

Turner  v.  Goldshoro  Lumber  Co,  119  N.  C. 
387,  26  S.  E.  23;  Chicago,  M.  d  8t  P.  R.  Co. 
V.  R08a,  112  U.  S-  377,  28  L.  ed.  787,  5  Sup. 
Ct.  Rep.  184;  Northern  P.  R.  Co.  v.  Herbert, 
lie  U.  S.  642,  29  L,  ed.  756,  6  Sup.  Ct.  Rep. 
690;  Johnson  v.  Armour^  6  McCrary,  629, 
18  Fed.  490;  Oarrahy  v.  Kansas  City,  8t.  J. 
d  C.  B.  R.  Co,  25  Fed.  258;  Woloott  v. 
Studebak^r,  34  Fed.  8;  Van  Avery  v.  Union 
P.  R,  Co.  35  Fed.  40;  The  A.  Beaton,  43  Fed. 
693;  Ward  v.  Odell  Mfg.  Co.  126  N.  C.  962, 
36  S.  E.  194. 

Whether  the  act  of  Burruss,  complained 
of,  was  within  the  scope  of  his  employment, 
was  at  least  a  question  of  fact  for  the  jury. 

Daniel  v.  Petersburg  R.  Co.  117  N.  C.  605, 
23  S.  E.  327 ;  Wood,  Mast.  &  S.  694. 

Upon  the  uncontroverted  facts  in  the  case 
Burruss,  as  a  matter  of  law,  was  acting 
within  th©  general  scope  of  his  employment, 
and  the  jury  should  have  been  so  instructed. 

Pierce  v.  North  Carolina  R.  Co.  124  N. 
C.  98,  44  L.  R.  A.  316,  32  S.  E.  399;  14  Am. 
ft  Eng.  Enc.  Law,  p.  807. 

It  is  not  neeessary  that  the  master  au- 
thorize the  particular  act.  It  may  be  in 
violation  of  express  orders  of  the  master. 
It  is  sufficient  to  establish  the  master's  lia- 
bility if  it  is  shown  that  the  servant  was  act- 
ing at  the  time  within  the  general  scope  of 
his  authority,  and  this,  although  the  serv- 
ant abused  his  authority,  and  was  reckless 
in  the  performance  of  his  duties. 

Daniel  v.  Petersburg  R.  Co.  117  N.  C.  592, 
23  S.  E.  327 ;  Pierce  v.  North  Carolina  R.  Co. 
124  N.  C.  83,  44  L.  R.  A.  316,  32  S.  E.  399. 

The  master  is  liable  for  the  wrong  done 
by  his  servant,  whether  through  the  negli- 
gence or  malice  of  the  latter,  in  the  course 
of  the  employment  in  w^hich  the  servant  is 
engaged  to  perform  a  duty  which  the  mas- 
ter owes  to  the  person  injured. 

Craker  v.  Chicago  d  N.  W.  R.  Co.  36  Wis. 
657,  17  Am.  Rep.  604;  2  Am.  &  Eng.  Enc. 
Law,  p.  990 ;  Qeraty  v.  Stem,  30  Hun,  426 ; 
Cohi'n  V.  Dry  Dock,  E.  B.  d  B.  R.  Co.  69  N. 
Y.  170;  Ritchie  v.  Waller  (Conn.)  27  L.  R. 
A.  161,  note;  Redf.  Railways,  5th  ed.  p. 
534:  Reeve,  Dom.  Rel.  3d  ed.  p.  519. 

The  rule  as  to  fellow  servants  is  a  judge- 
made  law. 

Modern  developments  of  steam  and  elec- 
tricity, the  wonderful  speed  and  enormous 
weight  and  marvelous  power  of  modem  ma- 
chinery, the  great  and  constantly  increasing 
number  of  coemployees,  the  impossibility  of 
knowing  or  ascertaining  their  character,  the 
inability  of  men  to  estimate  the  dangers  to 
which  they  are  exposed, — ^make  the  rule 
work  great  injustice  and  unjustifiable  hard- 
ships on  employees. 

2  Jaggard,  Torts,  p.  1029. 

The  doctrine  of  assumption  of  risks  being 
contractual  in  its  nature,  it  does  not  bind 
the  plaintiff,  who  is  a  minor  and  may  dis- 
affirm his  contract,  and  has  done  so  by  this 
suit. 

Id.  I).  1032. 

A  minor  employee  can  be  held  to  have  as- 
sumed only  such  risks  as  one  of  his  age, ' 
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discretion,  and  experience  could  reasonably 
comprehend  and  understand. 

7  Am.  &  Eng.  Enc.  Law,  p.  407 ;  Union  P^ 
R.  Co.  V.  Fort,  17  Wall.  553,  21  L.  ed.  739; 
Southern  Agricultural  Works  v.  Franklin f 
111  Ga.  319,  36  S.  E.  693;  Ward  v.  Odell 
Mfg.  Co.  126  N.  C.  948,  36  S.  E.  194. 

The  plaintiff  only  assumed  the  risk  that 
his  coservants  might  fail  in  the  care  essen- 
tial to  his  safety;  and  the  doctrine  cannot 
apply  where  the  risk  is  not  within  the  con- 
tract of  service,  and  the  servant  had  no  rea- 
son to  believe  he  would  have  to  encounter  it. 

Dr.  Manning's  Commentaries  on  1  Bl. 
Com.  p.  51;  Union  P.  R.  Co.  v.  Fort,  17 
Wall.  563,  21  L.  ed.  739;  12  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  989. 

To  be  wilfully  and  wantonly  assaulted 
and  shoved  into  a  cog  wheel  running  at  a 
high  rate  of  speed  is  not  an  ordinary  risk  of 
the  employment. 

Burruss  was  an  incompetent  fellow  serv- 
ant, and  by  reasonable  diligence  the  master 
might  have  known  it,  and  the  fellow-servant 
doctrine  has  naught  to  do  with  this  case. 

Ponton  V.  Wilmington  d  W.  R.  Co.  51  N. 
C.  (6  Jones  L.)  245;  Norfolk  d  W.  R.  Co. 
V.  Hoover,  79  Md.  253,  25  L.  R.  A.  710,  29 
Atl.  994;  12  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  917. 

It  was  culpable  negligence  per  se  for  de- 
fendant to  employ  a  boy  of  the  inmiature 
age  of  ten  years,  and  expose  him  to  the  haz- 
ards incident  to  operation  of  a  great  factory, 
and  especially  in  this  factory,  where  the  ma- 
chinery was  so  grossly  defective  and  the 
servants  so  brutally  savage. 

Ward  V.  Odell  Mfg.  Co.  126  N.  C.  946,  36 
S.  E.  194;  14  Am.  &  Eng.  Enc.  Law,  p.  900; 
Goff  V.  Norfolk  d  W.  R.  Co.  36  Fed.  299. 

Messrs.  Overman  A  Gregory  for  appel- 
lee. 

Cook,  J.,  delivered  the  opinion  of  the 
court: 

From  a  careful  review  of  the  evidence,  we 
find  that  it  establishes  a  prima  facie  case; 
and  his  honor  erred  in  sustaining  the  mo- 
tion to  dismiss  as  in  case  of  nonsuit,  and  in 
not  submitting  the  issues  to  the  jury.  The 
evidence  shows  that  defendant,  in  running 
his  mill  through  agents,  had  one  general  su- 
perintendent, who  hired  and  discharged 
hands,  and  also  had  spinning-room  superin- 
tendents, bosses,  or  overseers,  who  con- 
trolled and  directed  the  hands  in  the  per- 
formance of  their  work,  and  also  sometimes 
hired,  and,  in  case  of  disobedience,  of  which 
they  were  the  judges,  discharged  the  hands 
under  them.  Burruss  was  a  spinning-room 
superintendent  or  boss  or  overseer,  and  was 
in  command  of  the  department  in  which 
plaintiff,  a  ten-year-old  boy,  was  a  floor 
sweeper.  Burruss'  reputation  was  bad 
among  mill  men  (that  is,  he  was  mean  to 
children  and  his  help) ;  and  it  was  generally 
known,  and  had  been  so  for  years,  at  Albe- 
marle, Concord,  Salisbury,  and  elsewhere, 
where  he  had  worked  in  mills.  Notwith- 
standing this  fact,  which  ought  to  have  been 
known  to  defendant,  he  was  employed  in 
this  mill  and  placed  in  control  of  others,  in- 
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eluding  this  boy  of  tender  years.  And  here- 
in lies  the  principle  involved  in  this  appeal. 
In  employing  servants,  the  master  is  under 
obligation  not  to  associate  incompetent  ones 
with  the  skilled  and  competent,  to  their  hurt 
and  injury.  So  much  the  more,  then,  is  it 
the  duty  of  the  master  not  to  employ  un- 
skilled and  incompetent  bosses  or  overseers, 
who  are  to  act  in  his  place  and  stead  over 
subordinates  who  are  under  their  care  and 
control  and  subject  to  their  orders.  It  does 
not  appear  that  Burruss  was  unskilled,  but 
his  incompetency  for  the  supervision  of  chil- 
dren and  other  like  help  is  apparent,  and 
emphasized  by  his  bad  character  for  being 
mean  to  children  and  oUier  help.  We  have 
no  reason  for  judging  that  such  character 
was  not  actually  known  to  defendant.  It 
was  generally  known  among  mill  men,  from 
whom  he  might  huve  informed  himself  if  he 
had  inquired,  and  it  was  his  duty  to  have 
been  reasonably  diligent  in  obtaining  the  in- 
formation before  intrusting  such  care  and 
responsibility  to  him.  In  the  enlargement 
of  our  business  and  industrial  enterprises 
made  necessary  by  the  rules  of  economy,  it 
is  frequently  impossible  for  the  master  to 
give  a  personal  supervision  and  direction  to 
the  business.  **It  is  now  universally  held  in 
American  courtd  that  a  master  cJways  may, 
and  sometimes  must,  have  a  servant  who 
acts  as  his  represntative  or  alter  ego  to- 
wards other  servants,  and  that  for  the  neg- 
ligence of  such  representative,  while  acting 
as  such,  the  master  is  responsible  to  the 
other  servants,  precisely  as  if  it  were  his 
own."  Shearm.  &  Redf.  Neg.  5th  ed.  §  226. 
While  he  is  responsible  to  fellow  servants  for 
a  failure  in  duty  izi  not  using  ordinary  care 
in  selecting  competent  servants,  he  is  also 
under  oibligation  to  them  to  exercise  due  care 
and  caution  in  the  selection  of  his  represen- 
tative or  alter  ego,  who  orders,  commands, 
and  controls  those  committed  to  his  charge. 
In  the  case  now  being  considered  there  is 
no  evidence  of  the  unskilfulness  of  the  boss, 
Burruss,  but  the  evidence  shows  that  he  was 
unfit  and  incompetent  to  perform  the  duties 
of  supervising  children  and  the  help  under 
him,  by  reason  of  his  cruel  nature  and  high 
temper,  demonstrated  by  his  treatment  of 
the  plaintiff  on  the  day  before  as  well  as  on 
that  of  the  injury,  which  had  become  so 
well  known  as  to  establish  for  him  a  general 
reputation,  extending  back  for  six  or  more 
years,  in  the  divers  mills  and  towns  in  which 
he  liaid  worked.  It  is  clear  that  the  master 
would  have  been  responsible  for  injuries  in- 
dicted upon  the  servants  by  him,  had  he  (the 
master)  known  of  such  traits  of  character; 
and  it  is  equally  as  clear  that  he  could  have 
obtained  the  information  had  he  seen  fit  to 
inquire,  or,  having  inquired,  knowingly  and 
voluntarily  assumed  the  responsibility,  in 
employing  him  and  placing  him  in  that  re- 
sponsible position.  It  is  true  that  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show 
negligence  upon  the  part  of  the  master,  but 
in  this  case  it  is  done,  and  is  not  contradict- 
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ed.  Had  the  master  committed  the  assault, 
his  lia^lity  would  not  be  questioned.  Then 
why  not  be  responsible  for  his  representar 
tive,  whom  he  knew,  or  ought  to  have 
known,  to  have  been  of  such  nature  and  char- 
acter  that  the  like  result  would  foUoiw? 
Under  the  contractual  relations  existing  be- 
tween plaintiff  and  defendant,  it  was  the 
duty  of  plaintiff  to  render  proper  service  and 
obey  the  commands  and  directions  of  his  su- 
periors in  the  service.  It  was  likewise  the 
duty  of  defendant,  under  those  relations,  to 
appoint  as  his  representative  a  fit  and  com- 
petent person,  not  one  of  a  cruel  and  mean 
nature,  who  would  use  violent  means  in  urg- 
ing the  performance  of  duty.  We  do  not 
wish  to  be  understood  as  holding  that  the 
master  is  generally  an  insurer  of  the  good 
conduct  of  his  representative,  or  an  insurer 
against  his  violence  resulting  from  his  own 
malice  or  ill  will  or  sudden  outbursts  of  tem- 
per, although  in  charge  of  the  master's  busi- 
ness, but  only  when  he  puts  in  such  repre- 
sentative as  is  by  him  known,  or  ought  to 
have  been  known,  to  be  violent  and  mean, 
and  the  injury  is  the  natural  result  of  such 
character.  It  was  the  duty  of  Burruss  to 
keep  the  servants  at  work  and  superintend 
the  same,  but  it  was  no  part  of  his  employ- 
ment to  infiict  corporal  punishment  in  be- 
half of  the  master.  In  Daniel  v.  Petcrshura 
K.  Co,  117  N.  C.  592,  23  S.  E.  327,  in  which 
Wood,  ^iast.  &  S.  592,  is  cited  with  approv- 
al, the  master  was  a  common  carrier,  who 
had  the  actual  care  and  custody  of  plaintiff's 
intestate,  and  was  an  insurer  of  his  safety 
against  its  own  servants  as  well  as  co-pas. 
sengers  and  intruders.  In  the  case  at  bar 
defendant's  relation  with  plaintiff  was  in  no 
sense  similar.  Plaintiff  was  a  servant  and 
performing  service,  and  it  was  his  duty  to 
look  out  for  and  protect  himself,  and  to  obey 
and  to  conform  to  the  rules  and  requirement-s 
within  the  scope  of  his  employment, — quite 
different  from  that  of  a  passenger  who  was 
paying  for  the  protection  and  service  being 
rendered  to  him.  Had  the  plaintiff  been 
injured  by  dangerous  or  defective  machinery 
used  by  defendant  in  running  his  mill,  while 
in  the  performance  of  the  work  assigned  him, 
we  would  consider  the  contention  upon  that 
subject.  But  it  appears  that  the  injury  re- 
ceived was  caused  by  the  violent  handling 
of  plaintiff  by  defendant's  alter  ego  in  urg- 
ing him  to  the  proper  performance  of  his 
work.  The  obligation  to  furnish  reasonably 
secure  machinery  and  appliances  is  limited 
to  the  use  of  those  in  its  employ,  and  not  to 
provide  against  accidents  to  those  who 
might,  by  violence  not  anticipated,  or  negli- 
gence, or  those  uninvited,  come  in  contact 
with  it.  The  injury  infiicted  by  the  shoving 
of  plaintiff  by  Burruss  might  have  been  even 
more  serious,  had  he  fallen  upon  the  floor, 
by  the  breaking  of  a  limb,  or  still  more  se- 
rious by  the  falling  downstairs,  or  out  of  the 
door,  or  upon  some  pointed  implement  ly- 
ing in  the  wayside. 
There  is  error. 
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J.  M.  MOODY,  Appt., 

V, 

STATE'S    PRISON    OF    NORTH    CARO- 
LINA. 

(128  N.  C.  12.) 

&•  General  statntory  anthorltT  to  cor- 
poration* to  ane  and  be  sued  does  not  ap- 
ply to  a  public  corporation  under  control  of 
the  state,  such  as  a  state's  prison. 

It,  No  liability  exists  on  tbe  part  of  the 
state  for  Injnrles  caused  to  a  prison  guard 
by  a  defective  ladder  which  he  was  compelled 
to  use  by  the  of&cers  in  charge  of  the  state's 
prison,  which  is  a  mere  agent  of  the  state  in 
the  administration  of  its  government. 

(March  12,  1001.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Oourt  for  Wake  d^unty  in 
favor  of  defendant  in  an  action  brought  to 
reoover  damages  for  personal  injuries  al- 
lied to  have  been  caused  by  negligence  of 
defendant's  officers.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  DousImi*  A  Simms,  for  appel- 
lant: 

Appellant  relied  upon  the  following  au- 
thorities. 

N.  C.  Laws  1899,  chap.  24,  incorporating 
state's  prison,  coupled  with  Code,  §  663,  de- 
fining the  general  powers  of  corporations; 
(h'anville  County  Bd,  of  Edu,  v.  State  Bd,  of 
Edu.  106  N.  C.  81,  10  S.  E.  1002;  Oklahoma 
Agrx.  d  Mechanical  College  v.  Willis,  6  Okla. 
593,  40  L.  R.  A.  677,  52  Pac.  921 ;  Cross  v. 
Kentucky  Bd.  of  Managers  of  World's  Fair 
Columbian  Exposition,  20  Ky.  L.  Rep.  1418, 
43  L.  R.  A.  703,  49  S.  W.  458. 

Messrs,  Busbee  ft  Busbee,  for  appellee: 

No  action  lies  against  the  defendant  for  a 
tortw 

The  state  is  not  answerable  to  an  individ- 
ual for  an  injury  resulting  from  the  alleged 
misconduct  or  negligence  of  its  officers  or 
agents. 

Clodfelter  v.  State,  86  N.  C.  51,  41  Am. 
Rep.  440 ;  Gibbons  v.  Un/ited  States,  8  Wall. 
269,  19  L.  ed.  453;  Robertson  v.  Siohel,  127 
U.  S.  507,  32  L.  ed.  203,  8  Sup.  Ct  Rot. 
1286;  Bourn  v.  Hart,  93  Cal.  327,  15  L.  R. 
A.  431,  28  Pac.  951;  Melvin  v.  State,  121 
Oal.  22,  53  Pac.  416 ;  Letois  v.  State,  96  N. 
Y.  71,  48  Am.  Rep.  607 ;  Bowen  v.  State,  108 
N.  Y.  166,  15  N.  E.  56;  Splittorf  v.  State, 
108  N.  Y.  205,  15  N.  E.  322. 

Messrs,  Argo  ft  Snow  also  for  appellee. 

Clark,  J.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  brings  this  action  against 
the  state's  prison  for  damages  sustained  by 
him  while  a  prison  guard  by  the  breaking 
of  a  ladder  under  him,  which  he  alleges  was 
in  a  dilapidated  condition,  and  which   he 


says  he  was  compelled  to  use,  thouffh  its  de- 
fective condition  had  been  repeatedly  called 
to  the  attention  of  the  officers.  The  defend- 
ant demurred  that  the  complaint  did  not 
state  a  cause  of  action,  because:  (1)  This 
is  an  action  against  the  state,  as  such;  the 
state's  prison  being  merely  an  agency  of  the 
state  to  secure  certain  public  and  general 
services.  (2)  For  the  above  reason  and 
even  if  it  were  a  corporaition,  the  state's  pris- 
on is  not  liable  to  an  action  for  tort. 

The  court  prox)erly  sustained  the  demur- 
rer and  dismissed  the  action.  Being  an 
ag^cy  Off  the  state,  the  state's  prison  could 
only  be  sued  when  expressly  authorized  to  be 
sued.  Oranville  County  Bd,  of  Edu,  v. 
State  Bd,  of  Edu,  106  N.  G.  81,  10  S.  E.  1002. 
The  statute  incorporating  the  defendant 
(Acts  1899,  chap.  24)  does  not  contain  the 
authority  "to  sue  and  be  sued."  The  gener- 
al authority  to  that  purport  conferred  on 
corporations  by  Code,  §  663,  has  reference 
only  to  private  and  quasi  public  corpora- 
tions, and  not  to  corporations  like  the  pres- 
ent, which  are  merely  governmental  agen- 
cies. As  to  those  latter,  the  authority  to  be 
sued  must  be  expressly  given.  Oklahoma 
Agri,  ct  Mechanical  College  v.  Willis,  6  Okla. 
593,  40  L.  R.  A.  677,  52  Pac.  921,  and  cases 
there  cited.  But,  even  if  such  authority 
was  given,  it  would  cover  onl^  actions  ordi- 
narily incidental  in  its  operation,  and  would 
not  extend  to  causes  of  action  like  the  pres- 
ent. There  is  a  distinct  difference  between 
conferring  suability  as  to  "debts  and  other 
liabilities  for  which  the  state's  prison  is  now 
liable,"  and  extending  liability  for  causes  not 
heretofore  recognized.  Murdock  Parlor 
Orate  Co,  v.  Com.  152  Mass.  28,  8  L.  R.  A. 
399,  24  N.  E.  854.  "The  exemption  of  the 
state  from  paying  damages  for  accidents  of 
this  nature  does  not  depend  upon  its  im- 
munity from  being  sued  without  its  consent, 
but  rests  upon  grounds  of  public  policy 
which  deny  its  liability  for  such  damages." 
Bourn  v.  Hart,  93  Cal.  321,  15  L.  R.  A.  431, 
28  Pac.  951.  This  is  substantially  a  suit 
against  the  state.  The  defendant  is  a  mere 
agent  of  the  state  in  the  administration* of 
its  government.  The  management  and  con- 
trol of  the  state's  prison  is  essentially  a  gov- 
ernmental function,  being  an  indispensable 
part  of  the  administration  of  the  criminal 
laws  of  the  state.  The  matter  is  so  fully 
and  completely  settled  that  nothing  is  left 
us,  beyond  the  citation  of  authority.  In 
Clodfelter  v.  State,  86  N.  C.  51,  41  Am.  Rep. 
440,  it  waa  held  that  even  an  action  insti- 
tuted before  this  court  under  Const,  art.  4, 
§  9,  would  not  lie  where  a  convict  had  lost 
his  eyesight  by  the  gross  negligence  of  the 
supervising  manager  of  the  penitentiary,  be- 
cause, says  Smith,  Ch.  J.,  "the  state,  in  ad- 
ministering the  fimctions  of  government 
through  its  appointed  agents  and  officers,  is 


NoTB. — For  other  cases  in  this  series  as  to  na- 
ture of  Incorporated  institutions  belonging  to 
the  state,  see  State  ea>  rcl.  Little  v.  Regents  of 
University  (Kan.)  20  L.  R,  A.  378,  and  note; 
Lane  v.  Minnesota  State  Agrl.  Soc.  (Minn.)  29 
L.  R.  A.  708 ;  Sterling  v.  Regents  of  University 
(Mich.)  34  L.  R.  A.  150 ;  Oklahoma  Agri.  &  Me- 
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chanlcal  College  v.  Willis  (Okla.)  40  L.  R.  A. 
677 ;  Gross  v.  Kentucky  Bd.  of  Managers  of 
World's  Columbian  Exposition  (Ky.)  43  L.  R.  A. 
703;  Mala  v.  Eastern  State  Hospital  (Va.)  47 
L.  R.  A.  577 :  and  Trevett  v.  Prison  Asso.  (Va.) 
50  L.  R.  A.  564. 
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not  legally  liable  to  a  claim  in  compensatory 
damages  for  an  injury  resulting  from  their 
misconduct  or  negligence.  That  the  doc- 
trine of  respondeat  superior,  applicable  to 
the  relations  of  principal  and  agent  created  be- 
tween other  persons,  does  not  prevail  against 
the  sovereign  in  the  necessary  employ- 
ment of  public  agents,  is  too  well  settled,  up- 
on authority  and  practice,  to  admit  oi  con- 
troversy." If  judgment  upon  such  liabili- 
ty could  be  awarded  against  the  defendant, 
it  would  be  in  effect  a  judgment  against  the 
state,  to  be  enforced  by  execution  against 
the  state's  property  placed  in  the  hands  of 
its  agency  to  be  used  for  governmental  pur- 
poses,— the  operation  of  the  state's  prison. 
In  the  note  to  Clodfelter  v.  State  (N.  C.) 
41  Am.  Rep.  442,  among  cases  cited  to  some 
purport  are  Alamango  v.  Albany  County 
Supers,  26  Hun,  551,  which  held  that  a  con- 
vict injured  by  the  negligent  and  illegal  oper- 
ation of  a  sawmill  could  not  maintain  an 
action  therefor;  Lorillard  v.  Monroe,  UN. 
Y.  392,  62  Am.  Dec.  120;  Brown  v.  People, 
75  N.  Y.  441.  The  editor  adds :  "It  is  not 
necessary  to  discuss  the  reason  of  this  rule, 
for  there  is  no  break  in  the  long  line  of  au- 
thorities by  which  it  is  established.  Rus- 
sell V.  Devon  County,  2  T.  R.  667;  Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
Hollenheck  v.  Winnebago  County,  95  111.  148, 
35  Am.  Rep.  151 ;  Kincaid  v.  Hardin  County, 
63  Iowa,  430,  36  Am.  Rep.  236,  5  N.  W.  589 ; 
Woods  V.  Colfax  County,  10  Neb.  552,  7  N. 
W.  269;  FreMh  v.  Boston,  129  Mass.  592, 
37  Am.  Rep.  393:"  "No  government,"  says 
Justice  Miller,  "has  ever  held  itself  liable  to 
individuals  for  the  misfeasance,  laches,  or 
unauthorized  exercise  of  power  by  its  officers 
and  a^nts."  Gibbons  v.  United  States,  8 
Wall.  269,  19  L.  ed.  453.  And  Judge  Story 
says  in  his  work  on  Agency  (fi  319)  :  "The 
government  does  not  undertake  to  guarantee 
to  any  persons  the  fidelity  of  any  of  the  offi- 
cers or  agents  whom  it  employs,  since  that 
would  involve  it,  in  all  its  operations,  in 
endless  embarrassments  and  difficulties  and 
losses,  which  would  be  subversive  of  the  pub- 
lic interests."  This  is  approved  with  cita- 
tion of  other  authorities,  in  Robertson  v. 
Sichel,  127  U.  S.,  at  page  515,  32  L.  ed.  206, 
8  Sup.  Ct.  Rep.  1290.  In  a  case  where  a 
convict  was  injured  by  the  breaking  of  a 
ladle  in  which  he  was  carrying  molten  metal, 
whose  defect  had  been  called  by  him  to  the 
attention  of  the  overseer,  it  was  held,  on 
above  grounds  {Lewis  v.  State,  96  N.  Y.  71, 
48  Am.  Rep.  607 ) ,  that  an  action  did  not  lie ; 
the  court  saying:  "The  doctrine  is  so  uni- 
formly asserted  by  writers  of  approved  au- 
thority and  the  courts  that  fresh  discussion 
would  be  superfluous."  To  same  purport, 
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Splittorf  V.  State,  108  N.  Y.  205,  15  N.  B. 
322;  Chapman  v.  Sta;te,  104  Cal.  690,  38  Pac. 
457;  Melvin  v.  State,  121  Cal.  16,  53  Pac. 
416.  In  ^-e  late  case  of  Murdoch  Parlor 
Orate  Co.  v.  Com.  152  Mass.  28,  8  h.  R.  A* 
399,  24  N.  £.  854,  already  cited,  where  the 
statute  gave  the  superior  court  jurisdiction 
of  "all  claims  against  the  commonwealth, 
whether  at  law  or  in  equity,"  which  could 
not  be  done  in  this  state  ( Const,  art.  4.  f  9 ) ,. 
it  was  notwithstanding  held  that  the  sua- 
bility thus  conferred  only  applied  to  recog- 
nized liabilities  of  the  state,  and  did  not,, 
therefore,  extend  to  a  claim  for  damages  re- 
sulting from  the  misfeasance  or  negligence 
of  the  commonwealth's  officers  and  agents  in 
performing  their  duties.  The  reason  given 
is  that  liability  founded  on  the  neglect  or 
torts  of  public  officers  engaged  as  servants- 
in  the  performance  of  duties  which  the  state, 
as  a  sovereign,  has  undertaken  to  perform,, 
has  always  been  denied,  not  on  the  narrow 
ground  that  such  liability  cannot  be  enforced, 
but  on  the  larger  ground  that  no  liability 
arises  therefrom.  Even  as  to  counties,  we 
have  an  unbroken  line  of  authorities  that 
they  can  be  sued  only  in  such  cases  and  for 
such  cases  of  action  as  are  authorized  by 
statute,  and  :«uch  cases  do  not  embrace  lia- 
bilities for  negligence  or  other  torts  of  their 
officers  and  agents.  White  v.  Chou^n  Coun- 
ty Comrs.  90  N.  C.  437,  47  Am.  Rep.  534; 
Manuel  v.  Cumberland  County  Comrs.  98^^ 
N.  C.  9,  3  S.  E.  829;  Threadgill  v.  An4ion 
County  Comrs.  99  N.  C.  352,  6  S»  E.  189; 
Prichord  v.  Morganton  Comrs.  126  N.  C. 
908,  36  S.  E.  353;  Bell  v.  Johnston  County^ 
Comrs.  127  N.  C.  85,  37  S.  E.  136.  To 
same  purport,  Moffit  v.  Asheville,  103 
N.  C.  at  page  258,  9  S.  E.  698;  Dill.  Mun. 
Corp.  §§  963,  965.  As  to  cities  and  towns, 
though  by  their  charters  they  are  broadly 
authorized  "to  sue  and  be  sued,"  it  is  equally 
well  settled  tha/t  this  suability  does  not  cre- 
ate any  liability  for  damages  caused  by  the 
torts  of  their  officers  and  asrents  when  acting 
in  a  governmental  capacity.  McTlhenny  v. 
Wilmington,  127  N.  C.  146,  50  L.  R.  A.  470, 
37  S.  E.  187,  and  numerous  cases  there  cited. 
For  a  stronger  reason  there  can  be  no  lia- 
bility incurred  by  the  state,  or  its  agent,  the 
defendant,  for  the  negligence  of  tlie  officer 
in  question,  if  it  caused  the  damage  com- 
plained of. 
Affirmed, 

Montisoiiiery,  J.,  concurring,  thinks  it 
unnecessary  in  this  case  to  pass  upon  wheth- 
er the  state's  prison  is  or  is  not  an  incor- 
porated institution.  In  either  view  of  that 
matter,  this  action  cannot  be  maintained, 
being  founded  on  a  tort  for  the  recovery  of 
damages  for  a  personal  injury. 
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Charles  H.  MOSES,  Exr.,  etc.,  of  Mary  P. 

Moses,  Deceased, 

t?. 

Fannie  M.  GRAINGER  et  al. 
S.  C.  JARNAGIN,  Intervener,  Appt, 

(106  Tenn.  7.) 

1.  The  «ale  of  a  note  held  aa  collateral 
to  another,  without  notice  to  the  maker  of 
the  principal  note,  is  Illegal  when  made  four 
years  after  the  principal  note  ftas  matured, 
and  when  it  has  been  reduced  to  a  small  part 
of  Its  original  amount,  although  the  contract 
of  pledge  expressly  provides  that  in  case  of 
default  the  collateral  may  be  sold  without 
notice. 

S.  An  appeal  by  a  purchaser  of  a 
pledged  note  at  an  invalid  sale  of  it,  from 


a  decree  allowing  his  claim  against  the  es- 
tate of  an  indorser  only  for  the  amount  which* 
he  paid  for  the  note,  and  denying  his  right 
to  the  face  value,  brings  up  the  question  or 
his  title  to  the  note,  and  authorizes  the  court 
to  reverse  the  decree,  not  only  so  far  as  It  is 
against  him,  but  also  that  part  of  it  which  Is- 
In  his  favor. 

(October  20,  1900.) 

APPEAL  by  intervener  from  a  decree  of 
the  Court  of  Chancery  Appeals  revers- 
ing a  decree  of  the  Court  of  Chancery  for 
Knox  County  allowing  a  portion  of  his  claim, 
filed  in  a  proceeding  to  settle  the  estate  of 
Marj'  P.  Moses,  deceased.  A/firmed. 
The  facts  are  stated  in  the  opinion. 


Note. — RUjhta  of  pJedgeor  and  pledgee  in  re- 
aped to  sale  of  collateral  honds  and  commer- 
cial paper. 

I.  Authority  to  sell, 

a.  Express  contract. 

1.  Bonds. 

2.  Commercial  paper. 

b.  Implied  contract. 

1.  Bonds. 

2.  Commercial  paper, 

II.  2foiice  of  time,  place,  and  manner  of  sale. 

III.  Judicial  and  execution  sales. 

IV.  Who  may  purchase. 
V.  Remedy  of  pledgeor, 

I.  Authority  to  sell, 

a.  Express  contract. 

1.  Bonds. 

A  sale  of  bonds  held  as  collateral  will  be  valid 
where  the  contract  of  hypothecation  expressly 
authorizes  the  pledgee  to  sell  the  same  with- 
out demand  of  payment  and  without  notice  to 
sell,  publicly  or  privately,  and  the  pledgee  makes 
personal  demand  of  payment  and  gives  personal 
and  public  notice  of  the  sale,  at  which  all  par- 
ties interested  are  present.  Morris  &  White- 
head V.  East  Side  R.  Co.  43  C.  C.  A.  G05,  104 
Fed.  409. 

2.  Commercial  paper. 

It  Is  generally  held  that  a  sale  of  commercial 
paper  by  the  pledgee  in  accordance  with  a  con- 
tract to  that  effect  will  be  valid.  The  pledgee 
cannot  purchase,  nor  can  he  sell  to  the  obligor 
of  the  pledged  paper*  unless  the  contract  so  pro- 
vides. The  case  of  Moses  v.  Grainger  Is  an 
exceptional  case,  holding  that  long  delay  in 
selling  may  render  the  sale  void,  even  .under  a 
contract  authorizing  such  sale,  where  no  demand 
Is  made  of  the  debtor  to  redeem. 

In  Moses  v.  Grainqeb  It  was  held  that  a 
purchaser  of  a  collateral  note  from  the  pledgee 
at  public  sale  obtained  no  title  where  the  col- 
lateral was  a  $500  note,  and  four  years  overdue, 
and  was  purchased  for  $87.50,  and  only  about 
$50  of  the  original  debt  remained  unpaid.  This 
was  on  the  ground  that  no  demand  was  made  on 
the  pledgeor  to  redeem,  nor  was  any  notice  of 
sale  given  him.  The  contract  provided,  '*wlth 
authority  to  sell  the  same  at  public  or  private 
sale  on  the  nonperformance  of  this  promise, 
and  without  notice.'*  The  court  held  that  the 
acceptance  of  payments  from  the  pledgeor,  and 
Indulgence  given  for  nearly  four  years,  lulled  1 
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him  into  a  sense  of  security.  The  court  said  ; 
"He  had  a  right  to  suppose,  under  the  circum- 
stances and  after  his  note  had  been  reduced  to 
a  trifling  balance,  that  before  exercising  the 
right  to  sell  a  demand  would  be  made  upon  him 
to  redeem  his  collateral." 

The  pledgee  of  commercial  paper  may  sell 
the  same  to  satisfy  the  debt,  if  the  contract  of 
pledge  authorizes  such  a  sale.  Hunter  v.  Ham- 
ilton, 52  Kan.  195,  34  Pac.  782;  Cole  v.  Dal- 
zlel,  13  111.  App.  23. 

So  where  the  pledge  is  a  mortgage  and  note.. 
Wfltsou  V.  Smith,  60  Minn.  206,  62  N.  W.  265; 
Williams  V.  United  States  Trust  Co.  38  N.  Y. 
S.  R.  701,  14  N.  Y.  Supp.  502,  Affirmed  in  133 
N.  Y.  660,  31  N.  E.  29. 

Or  where  the  collateral  is  a  chattel-mortgage 
note,     i'^aker  v.  Reeve,  36  Wis.  85. 

But  a  pledgee  holding  commercial  paper  as 
collateral  security  for  a  debt  due  to  hlni,  under 
a  contract  authorising  a  sale  of  the  pledged 
paper  at  public  or  private  sale  without  notice, 
cannot  sell  the  same  to  the  original  obligor  for 
the  amount  of  the  debt  for  which  the  pledge 
was  made.  This  will  be  held  to  be  a  compro- 
mise, and  the  pledgee  will  be  liable  to  the  pledge- 
or for  damages  in  surrendering  the  security. 
Union  Trust  Co.  v.  Rigdon,  93  111.  458 ;  Zimple- 
man  v.  Veeder,  98  111.  613. 

A  contract  authorizing  a  sale  of  notes  public- 
ly or  privately  without  notice  was  held  not  to 
sustain  a  purchase  by  the  pledgee,  where  the 
sale  purported  to  be  at  auction,  and  the  notice 
was  defective,  and  the  notes  were  sacrificed. 
Laclede  Nat.  Bank  v.  Richardson,  156  Mo.  270, 
56  S.  W.  1117. 

b.  Implied  contract, 

1.  Bonds. 

A  pledgee  of  bonds  may  sell  the  same  on  de- 
fault, after  demand  and  notice  of  sale.  If  he 
purchases  at  his  sale,  in  the  absence  of  express 
authority,  he  will  be  treated  as  still  holding  the 
collateral  in  pledge.  He  cannot  change  the  or- 
iginal debt  by  renewal  without  consent  of  the 
pledgeor,  and  he  must  conduct  the  sale  fairly. 

In  the  absence  of  a  contract  regulating  the 
matter,  the  pledgee  of  bonds  In  default  of  pay- 
ment may,  upon  giving  reasonable  notice,  sell 
the  pledged  property  at  public  auction,  and  ap- 
propriate the  proceeds  to  the  payment  of  the 
debt.  King  v.  Texas  Bkg.  &  Ins.  Co.  58  Tex. 
669.  In  this  case  the  court  said  that  the  rule 
might  be  different  in  case  the  pledge  was  a  bill 
of  exchange,  or  promissory  note  which  matured 
in  a  short  time. 

And  in  Brown  v.  Ward,  3  Duer,  660,  it  wa» 
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Mr.  Cliarles  T.  Gates,  Jr.,  for  appel- 
lant: 

It  was  clearly  competent  for  the  maker 
of  the  original  note,  who  was  the  holder  and 
<pledgeor  of  the  collateral,  to  contract  that 
said  collateral  might  be  sold  without  notice. 

Union  Trust  Co.  v.  Rigdon,  93  111.  458; 
McDotcell  V.  Chicago  Steel  WorJcs,  124  111. 
491,  16  N.  E.  854;  Carson  v.  Iowa  City  Gas- 
light Co,  80  Iowa,  638,  45  N.  W.  1068; 
Chouteau  v.  Allen,  70  Mo.  290;  Qenet  v. 
Howland,  45  Barb.  560. 

The  power  of  sale  passed  with  the  owner- 
ship of  the  principal  note,  as  a  part  there- 
of. 

The  accommodation  maker  or  indorser 
holds  himself  out  to  the  world  as  liable  on 
the  paper  for  the  benefit  of  the  party  ac- 
commodated so  long  as  that  paper  has  life, 


— that  is,  so  long  as  it  is  not  barred  by  tlM 
statute  of  limitations. 

Story,  Promissory  Notes,  §§  178-1&4; 
Sturtevant  v.  Ford,  4  Mann.  &  Gr.  101; 
Carruthers  v.  West,  11  Q.  B.  143;  Dan.  N^. 
Inst.  §  786;  Swift  v.  Tyson,  16  Pet.  1,  10 
L.  ed.  865;  Randolph,  Com.  Paper,  S  677; 
r.  M.  C.  A.  Gymnasium  Co.  v.  Rockford  Nat. 
Bank,  179  111.  599,  46  L.  R.  A.  753,  54  N. 
E.  297;  Renwick  v.  Williams,  2  Md.  356; 
Davis  V.  Miller,  14  Gratt.  1;  Thompsof^  ▼. 
Shepherd,  12  Met.  311,  46  Am.  Dec.  676; 
Smith  V.  LoACSon,  18  W.  Va.  212,  41  Am. 
Rep.  688;  First  Nat.  Bank  v.  Grant,  71  Me. 
374,  36  Am.  Rep.  334;  Connerly  v.  Planters' 
ds  M.  Ins.  Co.  66  Ala.  432;  Scyfert  v.  Edi- 
son, 45  N.  J.  L.  393. 

A  purchaser  of  accommodation  paper  is 
entitled  to  recover  the  face  value  of  the  in- 


held  that  railroad  bonds  pledged  as  collateral 
might  be  sold  by  the  pledgee  after  the  debt  ma- 
tured, on  demand  of  payment  and  due  notice  of 
the  time  and  place  of  sale,  where  there  was  no 
restriction  by  agreement.  In  this  case  the 
bonds  are  treated  as  stocks,  and  a  difference  is 
noted  between  this  kind  of  collateral  and  that 
of  commercial  paper. 

In  Morris  Canal  &  Bkg.  Co.  v.  Lewis,  12  N.  J. 
Eq.  323,  it  was  said  that  when  coupon  bonds, 
having  several  years  to  run  before  they  become 
due,  are  deposited  as  collateral  security  for  the 
payment  of  promissory  notes  soon  to  mature, 
the  fair  presumption  is  that  they  were  designed 
to  be  held  as  a  pledge,  and  were  expected  to  be 
sold,  after  demand  and  due  notice,  like  goods, 
chattels,  stocks,  and  public  securities.  In  case 
the  debt  for  which  they  were  pledged  should  not 
be  punctually  paid.  Such  a  deposit  differs  en- 
tirely from  a  deposit  of  ordinary  bonds,  mort- 
gages, promissory  notes,  and  like  choses  In  ac- 
tion, which,  in  the  absence  of  an  agreement  to 
that  effect,  the  creditor  cannot  expose  to  sale, 
because  they  have  no  market  value,  and  it  can- 
not be  presumed  It  was  the  intention  of  the 
parties  thus  to  deal  with  them. 

But  a  pledgee  selling  bonds  held  by  him  as 
collateral,  and  becoming  the  purchaser,  will  be 
treated  as  holding  them  after  the  sale  as 
pledgee.  In  the  absence  of  any  contract  showing 
right  to  sell  or  purchase.  Duncomb  v.  New 
York,  H.  &  N.  R.  Co.  84  N.  Y.  190. 

A  bank  discounting  a  note  and  taking  from 
the  payer  a  government  bond  as  collateral  has 
no  right  to  deliver  up  the  note  to  the  maker 
on  his  renewal  of  the  same,  and  to  hold  the 
bond  as  collateral,  and  sell  the  same,  on  the  ma- 
turity of  the  renewal  without  the  pledgeor's  con- 
sent.    Burnap  v.  National  Bank,  96  N.  Y.  125. 

2.  Commercial  paper. 

The  pledgee  of  commercial  paper  cannot  sell 
the  same  in  the  absence  of  a  contract  authoriz- 
ing such  a  sale.  If  he  does  the  pledgeor  may 
treat  the  sale  as  Invalid,  and  hold  the  pledgee  li- 
able as  for  a  conversion.  The  exception  to  this 
rule  is  where  the  pledged  paper  has  a  long 
time  to  run  after  the  maturity  of  the  debt  for 
which  it  was  pledged.  It  seems  that  in  such  a 
case  the  pledgee  may  obtain  an  order  for  sale. 
The  case  of  Potter  v.  Thompson,  10  R.  I.  1, 
is  also  an  exception  to  the  general  rule,  as  that 
case  sustained  the  sale  on  the  ground  that  the 
pledged  paper  had  matured,  and  that  a  court 
of  equity  would  have  ordered  a  sale,  and  that 
It  was  not  necessary  to  incur  the  expense  of  a 
suit.  The  distinction  in  this  case  is  question- 
able. 

It  may  be  that  a  court  of  equity  will  order 
53  L.  R.  A. 


the  sale  of  pledged  commercial  paper  on  a  prop- 
er showing,  in  the  absence  of  a  specific  contract 
to  that  effect. 

In  the  following  cases  it  was  held  that,  in 
the  absence  of  authority  given  by  contract,  the 
pledgee  of  commercial  paper  cannot  sell  the 
same.  It  is  his  duty  to  collect  the  pledged  pa- 
per on  maturity,  and  apply  the  proceeds  to  the 
debt.  Wheeler  v.  Newbould,  16  N.  Y.  392,  Af- 
firming 5  Duer,  29;  First  Nat.  Bank  v.  Hall, 
22  App.  Div.  356,  47  N.  Y.  Supp.  1054  ;  Joliel 
Iron  &  Steel  Co.  v.  Scioto  Fire  Brick  Co.  82  III. 
548,  25  Am.  Rep.  341 ;  Richardson  v.  Ashby,  132 
Mo.  238,  33  S.  W.  806;  Boswell  v.  Thigpen,  75 
Miss.  308,  22  So.  823;  Hazzard  v.  Duke,  64  Ind. 
220 ;  E.  F.  Hal  lack  Lumber  &  Mfg.  Co.  v.  Gray, 
19  Colo.  149,  34  Pac.  1000;  Fletcher  v.  Dick- 
inson. 7  Allen,  23. 

The  same  was  said  to  be  the  rule  In  Mc- 
Lemore  v.  Hawkins,  46  Miss.  715 ;  Brown  v. 
Ward,  8  Duer,  660;  Porter  v.  Frazer,  6  Misc- 
553,  27  N.  Y.  Supp.  517;  Handy  v.  Sibley,  46 
Ohio  St.  9,  17  N.  K.  329. 

A  pledgee  selling  commercial  paper  held  as 
collateral,  without  a  special  agreement  for  the 
sale,  is  liable  to  the  pledgeor  for  the  value  of 
such  notes.  Wheeler  v.  Newbould,  6  Duer,  29, 
Affirmed  in  16  N.  Y.  892.  In  this  case  the 
pledgee  notified  the  pledgeor  that  he  would  sell 
the  same,  and  sold  the  notes  at;  private  sale, 
but  did  not  give  notice  of  the  time  and  place  of 
sale.  It  was  said  that  If  he  had  authority  to 
sell  It  was  his  duty  to  give  the  pledgeor  notice 
of  the  time  and  place  of  the  sale.  This  Is  a 
leading  case  on  this  question,  and  is  frequently 
cited.  The  counsel  for  the  defendant  offered  to 
prove  upon  the  trial  the  existence  of  a  usage 
and  custom,  in  the  city  of  New  York,  to  sell 
notes  and  drafts  similarly  pledged  after  demand 
of  payment  and  notice  that  such  sale  would  be 
made  In  default  of  such  payment,  at  private 
sale,  for  the  best  price  that  could  be  obtained, 
and  not  at  public  sale  or  by  auction.  This  evi- 
dence was  objected  to  and  rejected  by  the  court, 
saying:  "If  I  am  right  in  the  construction 
which  I  have  put  opon  the  contract,  and  in  mj 
estimate  of  the  duties  and  obligations  which 
the  law  imposed  upon  the  pledgee  In  regard  to 
the  disposition  of  the  subject  of  the  pledge, 
this  evidence  was  inadmissible.  The  usage  to 
which  it  refers  is  in  contradiction  to  the  fair 
and  legal  Import  of  the  contract." 

In  Fraker  v.  Reeve,  36  Wis.  85,  it  was  said : 
"In  Wheeler  v.  Newbould,  16  N.  Y.  392,  the 
court  very  strongly  intimates — if  the  point  is 
not  expressly  decided — that  a  pledge  of  commer- 
cial paper  as  security  for  a  loan  does  not.  In 
the  absence  of  a  special  power  for  that  purpose, 
authorize  the  pledgee,  upon  the  nonpayment  of 
the  debt,  and  upon  notice  to  the  pledgeor,  to  sell 
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«truiiieiity  although  he  gave  a  less  sum  there- 
•lor. 

Fowler  v.  Strickland^  107  Mass.  552; 
Moore  v.  Baird,  30  Pa.  158;  Oaul  y.  Willis, 
26  Pa.  269;  Re  Gomersall,  L.  R.  1  Ch.  Div. 
137;  Hunt  v.  Armstrong,  5  B.  Mon.  399; 
Keim  v.  Bank  of  Penn.  Ticp,  1  Pa.  St.  36. 

Afessra,  Green  ft  Shields,  for  appellee: 

The  purchaser  of  a  note  at  a  discount  of 
•one  third  is  perpetually  enjoined  from  col- 
lecting more  than  the  amount  actually  paid, 
with  interest,  where  there  was  a  total  fail- 
ure of  consideration,  although  he  bought  the 
note  before  it  fell  due,  and  without  any  ac- 
tual knowledge  of  the  consideration  of  the 
note. 

Petty  V.  H annum,  2  Humph.  102,  36  Am. 
Dec.  303;  Orecn  v.  Stuart,  7  Baxt.  418. 

An  indorsee  can  only  recover,  as  against 


an  accommodation  indorser,  the  ackaal 
amount  he  paid  for  the  pamper. 

Tiedeman,  Com.  Paper,  §  293. 

Where  the  consideration  has  failed,  the 
bona  fide  holder  of  a  note  can  recover  from 
the  accommodation  indorser  only  the  amount 
the  holder  actually  paid  therefor. 

Holeman  v.  Eohaon,  8  Humph.  127. 

A  delegation  of  the  power  of  sale  will  not 
be  upheld.  Such  a  power  involves  the  ex- 
ercise of  discretion  and  judgment,  and  can 
be  used  by  none  but  the  trustee  himself. 

27  Am.  &  £ng.  Enc.  Law,  pp.  143,  225; 
1  Lewin,  Tr.  8th  ed.  p.  352. 

Reasonable  notice  of  the  time  and  place 
of  sale  must  be  given  to  the  pledgeor,  un- 
less such  notice  has  been  expressly  waived. 

18  Am.  &  £ug.  Enc.  Law,  p.  670. 


the  securities  pledged,  either  at  public  or  pri- 
vate sale ;  but  that  he  Is  bound  to  hold  the  samo, 
^collecting  them  as  they  become  due,  and  apply- 
ing the  proceeds  to  the  payment  of  the  loan. 
Without  dwelling  on  that  case,  we  think  the 
rule  there  laid  down  does  not  apply  to  a  tran- 
Haction  like  the  one  before  use,  where  the  in- 
tention was  that  the  property  in  the  notes 
should  become  absolute  at  law  in  the  creditor  on 
defuult  of  the  debtor  to  pay  his  debt." 

In  Porter  v.  Frazer,  6  Misc.  553,  27  N.  Y. 
Supp.  517,  the  case  of  Wheeler  v.  Newbould,  16 
N.  Y.  392,  was  distinguished,  the  court  saying : 
"In  many  cases  which  appear  in  the  books  this 
case  of  Wheeler  v.  Newbould  has  been  cited  as 
authority  for  the  position  that  the  same  rule  is 
to  be  applied  to  bonds  and  mortgages  as  to  com- 
mercial paper,  and  hence  the  doctrine  has  crept 
into  the  books  as  the  authoritative  decision  of 
the  court  of  appeals  without  due  consideration. 
In  none  of  the  cases  cited  by  the  counsel  did  the 
pledgee  attempt  to  foreclose  his  pledge  by  action, 
but  they  were  all  cases  where,  by  the  act  of 
the  party  alone,  the  sale  was  accomplished  or 
attempted." 

In  Chapman  v.  Brooks,  31  N.  Y.  75,  the  court 
aald :  "The  case  of  Wheeler  v.  Newbould,  16 
N.  Y.  892,  does  not  c'lnfllct  with  this  note. 
That  case  only  holds  thtc  a  creditor  has  no  right 
to  sell  a  note  pledged  as  security  at  a  loss,  but 
must  wait  till  It  becomM  due;  but  it  is  by  no 
means  an  authority  for  the  position  that  a  cred- 
itor may  not  assign  the  principal  debt  to  a  third 
person  and  give  him  the  benefit  of  the  collateral 
securities  to  secure  the  payment  of  the  princi- 
pal debt.  So  long  as  nothing  is  done  to  deprive 
the  pledgeor  of  the  right  to  redeem  on  payment 
of  the  amount  due  on  the  principal  debt,  the 
pledgeor  is  not  injured." 

A  sale  by  the  pledgee,  without  the  consent  of 
the  pledgeor,  of  mortgage  notes  held  as  coilat- 
«ral,  and  the  purchase  at  *  such  sale  by  the 
pledgee,  will  be  held  to  be  a  nullity,  and  the 
pledgee  will  be  regarded  as  still  holding  the  se- 
curities as  a  pledge.  First  Nat.  Bank  v.  Hall, 
22  App.  Div.  356,  47  N.  Y.  Supp.  1054. 

And  the  pledge  of  commercial  paper  as  col- 
lateral security  for  the  payment  of  a  debt  does 
not,  in  the  absence  of  a  special  power  for  that 
purpose,  authorize  the  party  to  whom  such 
paper  is  so  pledged  to  sell  the  securities  so 
pledged,  upon  default  of  payment,  either  at  pub- 
lic or  private  sale.  He  is  bound  to  hold  and  col- 
lect the  same  as  It  becomes  due,  and  apply  the 
net  proceeds  to  the  payment  of  the  debt  so  se- 
cured. Jollet  Iron  &  Steel  Co.  v.  Scioto  Fire 
Brick  Co.  82  111.  548.  25  Am.  Rep.  341.  In  this 
case  it  was  said  that  "it  Is  insisted,  however, 
that  the  bonds  mentioned  in  the  plea  are  not 
shown  to  have  been  commercial  paper.  It  is 
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not  perceived  that  this  could  in  any  way  alter 
the  case.  AU  the  reasoning  in  support  of  the 
doctrine  laid  down  as  to  commercial  paper  ap- 
plies with  the  same,  if  not  with  more,  force  to 
bonds  payable  upon  condition.  Put  up  to  sale, 
no  bidder  can,  by  mere  inspection  of  the  paper, 
form  any  Just  Judgment  as  to  the  value  of  such 
paper." 

The  holder  of  commercial  paper  "as  collateral 
for  the  payment  of  a  debt  cannot,  in  the  absence 
of  a  special  power  for  that  purpose,  sell  the  se- 
curity so  pledged  upon  default  of  payment  of  the 
debt,  at  public  or  private  sale  with  or  without 
notice,  as  in  the  case  of  ordinary  property,  on 
timely  notice,  nor  by  order  of  court  dispose  of 
same."  If  he  sells  the  same  he  will  be  liable 
for  a  conversion.  Richardson  v.  Ashby,  132  Mo. 
238,  33  S.  W.  806.  In  this  case  the  court  said 
that  the  pledgee  is  bound  to  hold  and  collect 
the  security  as  It  becomes  due,  and  apply  the 
proceeds  to  the  payment  of  the  debt.  It  was 
further  said  that  where  the  pledge  is  long-time 
paper  some  of  the  courts  hold  that  on  a  proper 
showing  a  sale  will  be  ordered. 

And  a  sale  of  commercial  paper  by  the 
pledgee  without  a  provision  in  the  pledge  for 
such  sale  will,  render  the  purchaser  a  trustee 
for  the  pledgeor  where  such  purchaser  has  notice 
of  the  pledge.  Bos  well  v.  Thigpen,  75  Miss.  308, 
22  So.  823.  In  this  case  the  court  said  that  "in 
the  case  of  promissory  notes,  and  other  nego- 
tiable instruments  he  [pledgee]  is  prima  facie 
bound  to  collect  the  full  face  value  of  them, 
with  interest,  unless  under  special  circumstances 
of  excuse  to  be  shown  by  him.  ...  If  the 
pledged  notes  be  assigned  by  the  pledgee  to  some 
third  person  with  notice  of  the  pledge,  such  per- 
son can  take  no  greater  right  in  the  pledge  than 
his  assignor  had,  and  upon  the  collection  of  the 
notes  must  pay  to  the  pledgeor  the  surplus  after 
satisfying  the  debt  for  which  they  were  origi- 
nally pledged." 

If  a  pledgee,  without  the  consent  of  the 
pledgeor,  sells  notes  held  as  collateral,  the 
pledgee  will  be  required  to  account  to  the 
pledgeor  for  the  amount  of  auch  notes  the  same 
as  if  he  had  collected  them.  Hazzard  v.  Duke, 
64  Ind.  220. 

And  where  a  pledgee  sold  a  negotiable  note 
held  as  collateral  to  the  agent  of  the  maker  it 
was  held  that  the  pledgee  cannot,  except  by  spe- 
cial agreement,  sell  the  collateral  either  at  pub- 
lic or  private  sale,  but  must  collect  it  when  due, 
and,  after  applying  the  proceeds  to  the  satisfac- 
tion of  his  debt  and  the  costs  and  expenses  in- 
curred, pay  over  the  surplus,  if  any,  to  the 
pledgeor.  Neither  can  he,  except  In  very  ex- 
treme cas'!S,  compromise  with  the  maker  of  the 
collateral,  and  surrender  the  same  for  less  than 
the  amount  due  thereon.     If  he  does  so,  he  will 
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Beardy  J.,  delivered  the  opinion  of  the 
court : 

On  the  nth  May,  1898,  Frank  A.  Moses 
executed  to  the  Central  Savings  Bank  of 
Knoxville  his  promissory  note  for  $301.10, 
payable  ninety  days  after  date  "to  the  or- 
der of  the  payee,"  and  pledged  as  collateral 
to  secure  it  the  note  which  is  the  subject 
of  controversy  in  this  case.  The  pledge  of 
the  collateral,  as  stipulated  in  the  original 
paper,  is  in  these  words:  "Having  deposit- 
ed with  said  bank  as  collateral  security  for 
the  payment  of  this  note,  with  authority 
to  sell  the  same  at  public  or  private  sale  on 
the  nonperformance  of  this  promise,  and 
without  notice,  one  note  for  $500,  signed 
by  F.  A.  Moses,  and  indorsed  by  Chas.  H. 
Moses,  Henry  L.  Moses,  and  Mary  P.  Moses." 
The  $500  note  thus  pledged  was  dated  10th 
December,  1892,  and  matured  six  months 
after  date.     Long  after  maturity  of  the  orig- 


inal note,  to  wit,  in  February,  1899,  and 
after,  by  various  payments  made  upon  it 
by  its  maker,  there  was  left  due  on  it,  in 
principal  and  interest,  only  $86.50,  the  Cen- 
tral Savings  Bank  passed  into  the  hands  of 
a  receiver,  who  sold  a  considerable  part  of 
its  assets,  including  this  note,  to  Galbraith 
&  Maloney,  of  Knoxville.  With  this  note 
was  also  delivered  to  them  the  collateral 
in  question.  Having  received  these  assets, 
on  the  7th  of  March,  1899,  these  transferees 
posted  the  following  notice: 

On  Thursday,  March  9,  1899,  at  11  o'clock 
A.  M.,  we  Avill  sell  to  the  highest  bidder,  for 
cash,  in  front  of  the  courthouse  door  in 
Knox^dlle,  certain  collaterals  attached  to  va- 
rious notes  assigned  to  us  by  the  Central 
Savings  Bank,  which  collaterals  v^ill  be  pro- 
duced at  the  sale.     This  March  7,  1899. 

[Signed]  Galbraith  &  Maloney. 


ba  compelled  to  account  to  the  pledgeor  for  its 
full  value.  E.  F.  Hallack  Lumber  &  Mfg.  Co. 
V.  Gray,  19  Colo.  149,  34  Pac.  1000. 

So,  a  creditor  who  holds  a  note  secured  by 
mortgiige  as  collateral  security  for  his  debt  has 
no  right  to  sell  such  security  privately  for  less 
than  its  value,  knowing  that  the  purchaser  buys 
it  with  intent  to  cancel  it.  Fletcher  v.  Dickin- 
son, 7  Allen,  23.  In  this  case  there  was  no  spe- 
cific contract  authorizing  a  sale. 

In  McLemore  v.  Hawkins,  46  Miss.  715,  It 
was  said :  "It  is  very  questionable  whether  a 
valid  sale  of  a  note  could  be  made  to  the  maker 
at  private  sale.  Such  a  transaction,  without 
the  consent  of  the  pledgeor,  would  be  very  suspi- 
cious,— especially  If  the  maker  were  solvent. 
Sale  Implies  the  transfer  of  a  thing  to  another, 
with  a  right  of  use  and  a  power  of  disposition. 
If  the  pledgee  makes  a  private  arrangement  with 
the  solvent  maker  of  a  note,  by  which  he  be- 
comes the  purchaser  for  much  less  than  is  due 
upon  it,  the  moment  the  paper  was  delivered  to 
the  maker  it  would  be  extinguished  as  a  debt ; 
he  could  make  no  use  or  disposition  of  It." 

In  Brown  v.  Ward,  3  Duer,  660,  It  was  said 
that  a  different  rule  applies  to  commercial  paper 
pledged  as  collateral  from  that  which  applies 
to  stocks ;  that,  in  the  absence  of  a  contract  to 
that  cfTect.  the  pledgee  cannot  sell  commercial 
paper  pledged  to  secure  a  debt. 

In  Morris  Canal  &  Bkg.  Co.  v.  Fisher,  9  N.  J. 
Eq.  667,  64  Am.  Dec.  423,  it  was  questioned 
whether  a  third  party's  bond,  deposited  by  way 
of  a  collateral  or  as  a  pledge,  can  be  sold  by  the 
pledgee,  In  default  of  payment,  after  notice  to 
the  pledgeor,  unless  known  usage  or  express 
agreement  to  do  so  Is  shown. 

In  Handy  v.  Sibley,  46  Ohio  St.  9,  17  N.  B. 
.S2»,  the  court  said :  "There  is  a  distinction  be- 
tween a  pledge  of  ordinary  chattels  and  a  pledge 
of  commercial  paper.  A  pledge  of  the  latter  as 
collateral  security  for  the  payment  of  a  debt 
does  not,  in  the  absence  of  a  special  power  for 
that  purpose,  authorize  the  pledgee  to  sell  the 
securities  so  pledged,  upon  default  of  payment, 
either  at  public  or  private  sale.  He  is  bound  to 
hold  and  collect  the  same  as  they  become  due, 
and  apply  the  net  proceeds  to  the  payment  of 
the  debt  so  secured.  The  reason  assigned  for 
this  exception  to  the  general  rule  in  relation  to 
the  sale  of  property  pledged  Is,  that  such  se- 
curities, not  being  usually  marketable  at  their 
fair  value,  would  generally  be  sold  at  a  sacrifice, 
and  Injustice  would  thus  be  done  the  debtor,  and 
it  cannot  be  presumed  it  was  the  Intention  of 
the  parties  thus  to  deal  with  the  securities. 
Wheeler  v.  Newbould,  16  N.  Y.  392 ;  Fletcher  v. 
Dickinson,  7  Allen,  23;  Nelson  v.  Wellington, 
53  L.  R.  A. 


5  Bosw.  178 :  Brown  v.  Ward,  3  Duer,  660:  Mor- 
ns Canal  &  Bkg.  Co.  v.  Lewis,  12  N.  J.  Eq.  323  ; 
Jollet  Iron  &  Steel  Co.  v.  Scioto  Fire  Brick  Co^ 
82  HI.  548,  25  Am.  Rep.  341;  Zimpleman  ▼. 
Veeder,  98  III.  613." 

In  Hunter  v.  Hamilton,  52  Kan.  195.  34  Pac. 
782,  the  court  said :  "In  the  absence  of  an 
agreement  as  to  the  remedy  to  be  pursued,  a 
pledgee  may  ordinarily,  upon  default,  sell  any 
chattel  deposited  with  him  as  a  pledge ;  but  a 
different  rule  has  been  held  In  some  courts  in 
respect  to  a  pledge  of  commercial  paper  as  col- 
lateral security  for  the  payment  of  a  debt.  By- 
some  of  the  authorities  cited  it  is  held  that* 
without  express  authority,  the  pledgee  cannot 
sell  the  paper,  but  that  it  Is  his  duty  to  collect 
It  when  It  falls  due,  apply  enough  of  the  pro- 
ceeds to  pay  his  debt,  and  then  return  what  re- 
mains to  the  pledgeor.  Union  Trust  Co.  v.  Klg- 
don,  93  HI.  458;  Zimpleman  v.  Veeder,  98  111. 
613  ;  Fletcher  v.  Dickinson,  7  Allen,  23  ;  Roberts- 
V.  Thompson,  14  Ohio  St,  1 ;  Dan.  Neg.  Inst. 
§  833.  Upon  this  question  there  Is  a  diversity 
of  opinion,  some  of  the  authorities  holding  that 
there  are  no  good  reasons  to  sustain  such  an 
exception.  Potter  v.  Thompson,  10  R.  I.  1 ; 
Brlghtman  v.  Reeves,  21  Tex.  70 ;  Davis  ▼. 
Funk,  39  Pa.  243,  80  Am.  Dec.  519.  We  are  not 
called  upon,  however,  to  determine  whether 
Hamilton  had  a  right  to  sell  the  note  independ- 
ent of  an  Agreement,  as  the  Issue  presented  and 
tried  was,  whether  Hunter  authorized  Hamilton 
to  make  the  sale,  and  this  issue  has  been  re- 
solved by  the  Jury  lu  favor  of  Hamilton.  The 
authorities  are  uniform  upon  the  question  that 
the  disposition  to  be  made  of  a  pledge  may  be 
regulated  by  the  contract  of  the  parties.** 

An  examination  of  Brlghtman  v.  Reeves,  21 
Tex.  70,  and  Davls^v.  Funk,  39  Pa.  243,  80  Am. 
Dec.  519,  shows  that  they  do  not  go  to  the  ex- 
tent claimed  In  the  statement  above  set  forth. 
In  the  first-named  case  there  was  authority 
claimed,  and  in  the  other  case  the  court  of  Isst 
resort  said  that  the  question  was  not  brought 
up  on  error. 

A  bank  having  loaned  money  to  another  bank, 
taking  the  bills  of  the  latter  as  collateral  on  a 
contract  authorizing  that  the  bills  might  be 
put  In  circulation  on  the  maturity  of  the  debt» 
had  no  right  to  sell  the  bills  in  the  market  on 
the  maturity  of  the  debt,  after  the  bank  Issuln^f 
them  had  failed,  and  the  pledgeor  was  entitled) 
to  a  credit  on  the  debt,  of  the  dividends  paid  on 
such  bills  by  the  bank  receivers.  Re  Litchfield 
Bank,  28  Conn.  575. 

Where  a  mortgage  note  of  $800  was  pledged 
for  $50,  and  the  pledgeor  notified  the  pledgee 
that  he  would  sell  the  same,,  and.  a  reply  was 
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Pursuant  to  this  notice,  and  without  any 
demand  upon  the  maker  of  the  original  note, 
these  parties  undertook  to  sell  the  collateral 
in  question,  when  S.  C.  Jarnigan  having  bid 
for  it  the  sum  of  $87.50,  it  was  delivered  to 
him,  as  the  purchaser.  Thereupon,  claim- 
ing to  be  its  owner  under  this  purchase,  he 
filed  his  petition  in  this  cause,  instituted  to 
wind  up  the  estate  of  Mary  P.  Moses,  now 
■deceased,  one  of  the  indorsers  of  this  col- 
lateral, asking  that  he  be  given  a  decree  for 
the  face  value  of  the  note,  and  interest  upon 
it.  The  chancellor  allowed  a  decree  for  the 
sum  of  $87.50,  the  amount  paid  by  him. 
From  this  decree  he  prayed  an  appeal,  and 
the  court  of  chancery  appeals  reversed  the 
chancellor  and  dismissed  his  petition.  From 
the  finding  of  this  latter  court,  he  has  ap- 
pealed. 

For  the  purpose  of  this  case,  it  may  be 
xionceded  that  the  power  of  saie  given  in 


this  contract  of  pledge  was  not  a  personal 
trust  to  be  exercised  by  the  payee  alone,  but 
under  the  terms,  "to  the  order  of,"  would 
pass  to  an  assignee,  as  in  a  mortgage,  where 
the  authority  is  given  to  the  mortgagee  or 
"assigns."  2  Eingrey,  Chatt.  Mortg.  §  1320. 
But  this  concession  will  not  avail  the  peti- 
tioner, Jarnigan;  for  there  is  ^n  objection 
we  think  fatal  to  this  claim.  As  has  been 
seen,  the  original  note  was  nearly  four  years 
past  maturity  at  the  time  of  this  attempted 
sale.  The  first  holder  had  from  time  to 
time  accepted  pajnnents  upon  it,  until  there 
was  only  $50  of  the  principal  due  upon  it. 
No  demand  was  made  upon  its  maker  by 
Galbraith  &  Maloney  to  pay  it  and  redeem 
the  collateral,  nor  was  any  notice  of  the 
purpose  to  sell  given  him;  the  only  no- 
tice being  the  one  hereinbefore  set  out.  By 
the  terms  of  the  pledge  the  bank  was  vested 
"with  authority  to  sell  the  same  [the  col- 


■aent,  if  not  paid  by  next  day  to  sell  it,  and  the 
pledgee  sold  it  to  the  payee  for  |51,  the  liability 
of  the  purchaser  to  the  pledgeor  was  held  to 
depend  on  whether  the  pledgeor  authorized  the 
sale,  and  whether  the  purchase  was  made  in 
good  faith  for  a  reasonable  price.  Brightman  v. 
Reeves,  21  Tex.  70. 

But  in  Potter  v.  Thompson,  10  R.  I.  1,  a  sale 
of  commercial  paper  by  a  pledgee  after  its  ma- 
turity, pledged  for  the  loan  of  certain  bonds, 
■was  held  valid  where  notice  of  the  time,  place, 
:aud  manner  of  sale  was  given  to  the  pledgeor's 
■agent,  the  pledgeor  being  absent  in  Europe  and 
liaving  given  his  agent  power  of  attorney  to 
transact  all  business  of  whatsoever  kind  In  his 
name  during  his  absence.  An  offer  to  redeem 
the  collateral  unaccompanied  by  a  tender  did 
mot  aftect  the  sale.  In  this  case  the  distinction 
Is  made  as  to  the  implied  authority  to  sell  com- 
mercial paper  before  it  matures,  by  the  pledgee, 
-and  the  authority  to  sell  the  same  after  it  ma- 
tures. In  this  case  the  rule  is  applied  that  the 
pledgee  of  personal  property  has  authority  to 
sell. 

In  Potter  v.  Thompson,  10  R.  I.  1,  the  case  of 
Wheeler  v.  Newbould,  16  N.  Y.  392,  is  distin- 
guished. In  neither  case,  was  there  any  con- 
tract authorizing  a  sale  of  commercial  paper. 
The  sale  was  heW  invalid  in  the  Wheeler  case, 
and  held  valid  in  the  Potter  Case ;  in  the  latter 
case,  on  the  ground  that  the  collateral  had  ma- 
tured, while  in  the  Wheeler  Case  It  bad  not  ma- 
tured, and  on  the  further  ground  that,  as  a 
court  of  equity  would  grant  an  order  for  the 
sale  of  paper  after  it  had  matured.  It  was  un- 
necessary to  put  the  pledgee  to  the  expense  of 
appealing  to  such  a  court,  and  that  if  proper 
notice  was  given,  and  no  other  objection  was 
made  to  tlie  sale,  it  would  be  valid. 

In  Potter  v.  Thompson,  10  R.  I.  1,  referring 
to  Wheeler  v.  Newbould,  16  N.  Y.  392,  it  was 
■said  :  "It  may  be  a  reasonable  exception  to  the 
rule  that  the  pledgee  of  commercial  paper  soon 
to  mature  should  not  sell  It  Immediately  upon 
the  pledgeor's  default,  but  should  wait  for  it  to 
mature  and  then  present  It  for  payment.  It  is 
not  improbable  that  a  court  of  equity,  if  asked 
to  sanction  the  sale  of  such  paper,  before  It  ma- 
tured, for  the  benefit  of  the  pledgee,  would  re- 
fuse the  request,  but  Jf  the  same  request  were 
made  after  the  paper  had  matured  and  payment 
thereof  had  been  refused,  we  are  Inclined  to 
think  the  request  would  be  deemed  reasonable, 
and  would  be  granted.  We  see  no  good  reason 
for  requiring  that  the  pledgee  should  be  at  the 
expense  of  a  suit  In  equity  to  authorize  a  sale, 
If  a  sale  is  to  be  had,  except  it  be  for  the  pro- 
tection of  the  pledgeor ;  and  the  pledgeor,  if 
53  L.  K.  A. 


duly  notified,  can  protect  himself,  provided  the 
sale  is  made  in  a  proper  place  and  at  public  auc- 
tion." 

In  Richards  v.  Davis,  6  Clark  (Pa.)  471,  the 
owner  of  a  note  of  |1,000,  Indorsed  by  T.,  dated 
April  7,  due  In  August,  placed  the  same  in  the 
hands  of  a  broker  to  sell,  and  on  failing  to  sell 
he  pledged  the  same  for  |490,  to  be  repaid  the 
2d  of  May.  The  pledgee  sold  the  same  through 
a  broker  on  the  20th  day  of  May,  for  $890,  to 
the  indorsee  T.  The  pledgeor  tendered  the  debt, 
which  was  refused,  and  then  sued  for  the  value 
of  the  note.  He  was  awarded  the  surplus  aris- 
ing from  the  sale  after  paying  his  debt,  and  ex- 
cepted to  the  award.  It  was  held  that  a  pledge 
of  this  kind,  where  the  time  of  redemption  is 
fixed  long  prior  to  the  maturity  of  the  note,  is 
not  controlled  by  the  law  of  ordinary  pledges 
of  commercial  paper,  and  that  the  pledgee  did 
not  have  to  wait  and  sue  on  the  maturity  of  the 
note  as  the  only  remedy. 

In  Davis  v.  Funk.  39  Pa.  243,  80  Am.  Dec. 
519,  the  trial  court  held,  first,  that  a  pledgee  of 
a  promissory  note,  in  the  absence  of  contract  to 
sell  on  default  of  payment,  could  sell  the  secur- 
ity to  pay  the  debt ;  second,  that  a  sale  made 
without  notice  to  the  pledgeor  of  the  time  and 
place  of  sale  was  invalid.  The  pledgeor  recov- 
ered the  difference  between  the  sum  due  and  the 
face  value  of  the  note.  On  appeal  the  court  re- 
fusd  to  discuss  the  first  point  for  It  was  with 
the  plaintiff  in  error,  and  affirmed  the  Judgment 
on  the  second  point,  that  a  notice  to  the  pledgeor 
of  an  Intent  to  sell  and  of  the  time  and  place 
was  necessary. 

Where  the  pledged  note  has  several  years  to 
run  after  the  debt  matures  the  pledgeor  may  ob- 
tain an  order  of  court  to  have  it  sold.  Porter 
V.  Frazer,  6  Misc.  553,  27  N.  Y.  Supp.  517 ;  Cleg- 
horn  V.  Minnesota  Title  Ins.  &  T.  Co.  57  Minn. 
341,  59  N.  W.  320. 

In  Porter  v.  Frazer,  6  Misc.  553,  27  N.  Y. 
Supp.  517,  the  court  said :  "A  distinction  may 
well  be  drawn,  even  in  the  case  of  commercial 
paper,  between  collateral  securities  shortly  to 
mature  and  those  having  a  long  time  to  run. 
In  the  first  case  It  may  be  assumed  that  the 
parties  intended  that  the  holder  should  realize 
upon  the  collaterals  themselves  by  their  collec- 
tion when  due ;  In  the  other  case,  that  the 
holder  should  realize  by  a  sale  of  the  collater- 
als ;  and  It  was  expressly  held  in  Richards  v. 
Davis,  5  Clark  (Pa.)  471,  that  a  pledgee  of  a 
note  which  is  not  to  mature  until  long  after 
the  principal  debt  has  Implied  authority,  on 
default,  to  sell  the  note,  and  that  he  need  not 
wait  to  collect  It.     And  see  also,  on  this  suth 
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IfeteraJ]  at  public  or  private  sale  on  the  non- 
performance of  this  promise  [that  is,  the 
promise  to  pay  ninety  days  after  date], 
without  notice."  But  is  there  any  law 
which  would  regard  a  sale  made  by  l^e 
bank  under  the  conditions  mentioned  as  a 
proper  exercise  of  this  authority?  The  ac- 
ceptance of  payments  from  the  maker  of  the 
original  note  at  different  times  after  ma- 
turity, and  the  indulgence  given  to  him  for 
near  four  years,  necessarily  lulled  him  into 
a  sense  of  security.  He  had  a  right  to  sup- 
pose, under  these  circumstances,  and  after 
his  note  had  been  reduced  to  a  trifling  bal- 
ance, that  before  exercising  the  right  to  sell 
a  demand  would  be  made  upon  him  to  re- 
deem his  collateral.  The  general  rule  is,  in 
the  absence  of  express  authority,  that  the 
pledgee  has  no  right  to  dispose  of  collateral 
securities,  such  as  bills  and  notes,  upon  de- 
fault in  the  payment  of  the  original  debt. 
Joliet  Iron  A  Steel  Co,  v.  Scioto  Fire  Brick 
Co,  82  111.  548,  25  Am.  Rep.  341;  Morris 
Canal  d  Bhg,  Co,  v.  Leioia,  12  N.  J.  Eq.  323; 


Stevens  y.  Wiley,  165  Mass.  402,  43  N.  £* 
177.  It  is  other>vise,  however,  when  the  au- 
thority to  sell  is  given  by  the  contract  of. 
pledge.  But  "such  a  power,  given  by  con- 
tract, however,  so  far  aa  it  enables  the 
pledgee  to  extinguish  the  right  of  ther 
pledgeor  to  redeem,  will,  as  other  contracts 
affecting  equities  of  redemption,  be  con- 
strued favorably  for  the  interests  of  the 
pledgeor,  so  far  as  is  consistent  with  the 
rights  of  the  pledgee.  The  power  of  sale 
must  be  exercised  with  a  view  to  the  inter- 
est of  the  pledgeor,  aA  well  as  of  the  pledgee, 
and  the  sale  must  not  be  forced  for  barely 
enough  money  to  secure  the  payment  of  the 
debt."  Colebrooke,  Collateral  Securities,  § 
lis.  We  think  the  sale  complained  of  was 
in  disregard  of  these  equitable  principles, 
and  that,  if  it  had  been  made  at  the  instance 
of  the  original  holder,  it  would  not  have 
been  tolerated  by  a  court  of  conscience.  No 
more  favor  will  be  shown  to  it  when  made 
by  Galbraith  &  Maloney  under  a  notice 
which  gave  no  information  to  the  pledgeor. 


Ject,  Brtghtman  v.  Reeves,  21  Tex.  70;  Potter  v. 
Thompson,  10  R.  I.  8." 

II.  notice  of  time,  place,  and  manner  of  sale. 

The  general  rule  is  that  a  sale  of  pledged 
bonds  or  commercial  paper  without  demand  and 
notice  of  the  time,  place,  and  manner  of  sale 
will  render  the  sale  Invalid.  The  exception  to 
this  rule  Is  where  there  Is  no  one  upon  whom  a 
notice  of  sale  can  be  served. 

The  following  cases  hold  that  a  sale  of  such 
pledged  security  without  notice  of  the  time, 
plaqe,  and  manner  of  sale  will  be  invalid :  Rich- 
ards V.  Davis,  6  Clark  (Pa.)  471;  Strong  v. 
National  Mechanics'  Bkg.  Asso.  45  N.  Y.  718; 
Washburn  v.  Pond,  2  Allen,  474 ;  Read  v.  Lam- 
bert, 10  Abb.  Pr.  N.  8.  428;  Handy  v.  Sibley, 
46  Ohio  St.  9,  17  N.  E.  329 ;  Laclede  Nat  Bank 
v.  Richardson,  156  Mo.  270,  56  S.  W.  1117; 
Goldsmldt  v.  First  M.  E.  Church,  25  Minn.  202 ; 
Cortclyou  v.  Lansing,  2  Cal.  Cas.  203 ;  Evans  v. 
Darlington,  5  Blackf.  320  ;  Zimpleman  v.  Veeder, 
98  III.  613 ;  Stevens  v.  Hurlbut  Bank,  31  Conn. 
149;  Davis  v.  Funk,  39  Pa.  243,  80  Am.  Dec. 
519 ;  Barber  v.  Hathaway,  47  App.  Dlv.  165,  62 
N.  Y.  Supp.  329. 

Bonds  purchased  and  carried  by  a  broker  on 
marginal  security  are  held  by  him  as  a  pledge 
for  the  payment  of  advances  made  by  him  on 
their  purchase,  and  a  sale  without  authority 
and  without  notice  Is  an  unlawful  conversion, 
and  renders  the  broker  liable  for  any  subsequent 
enhancemnt  of  their  market  value;  not  strictly 
on  a  contract,  but  in  a  special  action  on  the  case 
to  recover  damages  for  a  wrong.  Read  v.  Lam- 
bert, 10  Abb.  Pr.  N.  S.  428. 

Where  bonds  were  deposited  with  a  bank  as 
collateral  for  an  advance  it  was  held  that,  as- 
suming that  the  bank  had  a  lien  for  subsequent 
overdrafts,  it  had  no  right  to  enforce  the  lien 
by  a  private  sale  without  notice  to  the  pledgeor. 
Strong  V.  National  Mechanics*  Bkg.  Asso.  45  N. 
Y.  718. 

Where  a  pledgee  of  a  bond  as  collateral  was 
authorized  by  the  pledgeor  to  repledge  the  bond 
as  further  collateral  to  secure  the  pledgee  as  in- 
dorser,  it  was  held  that  such  pledgee  could  not 
consent  to  a  sale  of  the  bond  without  notice  to 
the  first  pledgeor  of  the  sale.  Such  pledgeor 
will  be  entitled  to  a  credit  of  the  actual  value 
of  the  bond  at  the  time  of  the  sale,  to  be  ap- 
plied on  his  obligations  held  by  the  pledgee  or 
subsequent  pledgee,  or  by  a  holder  taking  the 
63  L.  R.  A. 


Kame  after  maturity.     Washburn  v.  Pond.  2  Al- 
len, 474. 

And  a  purchase  of  a  collateral  mortgage  and 
note  by  the  pledgee  at  his  sale  will  not  cut  off 
the  claim  of  a  party  to  whom  was  pledged  the 
equity  of  redemption  by' the  original  pledgeora. 
the  pledgee  consenting,  where  the  second  pledgee 
had  no  notice  of  the  sale.  Handy  v.  Sibley,  46 
Ohio  St.  9,  17  N.  E.  329. 

In  Laclede  Nat.  Bank  v.  Richardson,  156  Mo. 
270,  56  S.  W.  1117,  It  was  held  that  a  sale  of 
$40,000  face  value,  commercial  paper,  and  puj> 
chase  by  pledgee  for  |8,800,  was  void  where  the 
printed  notice  of  sale  did  not  state  upon  what 
authority,  or  by  virtue  of  what  power  the  sale 
was  to  be  made,  but  was  signed  simply,  "M. 
Agent,"  and  did  not  state  the  terms  of  sale,  and 
nothing  indicated  that  the  sale  was  to  be  In  be- 
half of  the  bank,  the  pledgee.  The  notice  also 
was  Inadequate,  giving  only  four  day's  time  to 
examine  the  collaterals.  The  sale  inside  the 
storm  doors  of  the  courthouse  on  account  of 
Inclement  weather,  only  three  or  four  bidders 
being  present,  was  also  Improper.  The  fact 
that  the  attorney  for  the  pledgeor  was  present., 
and  said  he  would  make  his  objections  to  the 
court,  was  held  not  to  constitute  an  estoppel. 
The  power  of  sale  provided  :  "I  hereby  author- 
ize said  Laclede  National  Bank,  or  any  of  Its 
officers,  to  sell  said  collateral  at  public  or  pri- 
vate sale,  or  otherwise  at  its  option,  without  ko- 
tice.  .  .  .  Said  Laclede  National  Bank  of 
St  Louis  shall  also  have  the  right  at  any  such 
sale  to  bid  for  or  purchase  said  pledged  property, 
or  any  part  thereof,  in  Its  own  name,  and  for  Its 
own  use  and  benefit.*' 

The  pledgeor  does  not  lose  his  title  to  a  note 
pledged  where  the  pledgeor  sold  the  same  with- 
out notice  to  the  pledgeor  of  the  time,  place,  and 
manner  of  sale.  Goldsmldt  v.  First  M.  K. 
Church,  25  Minn.  202.  In  this  case  the  con- 
tract of  pledge  provided  for  a  sale  of  the  pledge, 
but  did  not  provide  how  it  should  be  sold. 

And  where  a  pledgee  sold  a  depreciation  note 
of  the  pledgeor  without  previous  demand,  and 
applied  the  proceeds  of  the  sale  to  the  debt,  the 
sale  was  held  to  be  Illegal.  Cortelyou  v.  Lans- 
ing, 2  Cal.  Cas.  203. 

In  Garllck  v.  James,  12  Johns.  146,  7  An. 
Dec.  294,  in  one  of  the  briefs,  it  was  said  that 
the  pledge  in  Cortelyou  v.  Lansing,  2  Cal.  Cat. 
200,  was  a  note  delivered  as  security  for  a  debL 
In  the  other  brief  It  was  said  to  be  a  certificate 
of  public  stock. 
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But  it  is  said  that  at  l€^3t  the  court  of 
chancery  appeals  was  in  error  in  reversing 
that  part  of  the  chancellor's  decree  which 
gave  the  petitioner,  Jamigan,  a  recovery  for 
$87.50,  as  the  complainant  did  not  appeal, 
and  petitioner  only  appealed  from  it  in  so 
far  as  it  limited  his  recovery  to  that  sum. 
We  take  it  that  the  purpose  of  the  petition- 
er was  to  limit  his  appeal  so  tiiat,  whatever 
might  be  the  ultimate  result  of  his  conten- 
tion, he  would  at  least  save  the  sum  so  de- 
creed. But  wo  do  not  think  he  did  this. 
The  wording  of  the  decree  on  this  point  is 
as  follows:  "From  the  foreeoing  decree  so 
limiting  his  recovery  the  said  S.  C.  Jarni- 
gan  prays  an  appeal,"  etc.  As  we  construe 
it,  this  is  an  appeal  that  brings  up  the  whole 
case.  But,  if  error  in  this,  it  cannot  avail 
appellant.  The  controversy  is  as  to  his 
ownership  of  this  note.  He  claims  the  whole 
of  it,  and  is  entitled  to  the  whole  or  no  part 
of  it.  His  appeal  necessarily  involves  the 
whole  case,  that  is,  his  title  to  the  note  as 
an  entirety.     He  cannot  shape  his  conten- 


tion in  this  court  so  as  to  eliminate  this 
question.  He  cannot  bring  up  one  part  of 
a  single  controversy,  but  in  appealing  h& 
opens  up  the  whole  field.  If  this  was  not 
so,  the  court  of  chancery  appeals  would  haver 
been  placed  in  the  incongruous  position  of 
holding  that  the  petitioner  acquired  nothing 
by  the  purchase  of  the  notes,  and  yet  affirm- 
ing the  decree  giving  a  part  of  it.  It  would 
be  otherwise  if  there  had  been  several  sub- 
jects of  litigation  settled  by  decree  in  the- 
court  below.  One  appeal  limited  to  one  of 
these  subjects  would  leave  the  decree  oper- 
ative as  to  the  remainder.  But,  even  if  the 
appeal  was  limited,  it  was  the  duty  of  the 
court  of  chancery  appeals,  as  was  said  in 
Williama  v.  Bwr^,  9  Lea,  466,  "to  dismiss 
this  special  appeal,  as  improperly  granted, 
or  treat  it  as  bringing  up  the  entire  case. 

That  court  adopted  the  latter  alternative, 
and  their  decree  reversing  the  decree  of  the 
chancellor  and  dismissing  the  petition  of 
Jamigan  is  affirmed. 


tf 


A  sale  of  a  note  by  the  pledgee  holding  the 
same,  without  giving  notice  to  the  pledgeor,  will 
render  the  pledgee  liable.  Evans  v.  Darlington, 
5  Blackf.  320.  In  this  case  the  contract  of 
pledge  did  not  authorize  a  sale  without  notice. 
The  note  was  not  Indorsed  by  the  pledgeor,  who 
retained  the  general  ownership  In  the  same. 

And  a  sale  of  commercial  paper  at  public  sale, 
by  the  pledgee  to  the  maker  for  the  amount  of 
the  debt,  will  not  relieve  the  maker  from  liabil- 
ity to  the  pledgeor,  where  the  latter  had  no  no- 
tice of  the  sale.  Zlmpleman  v.  Veeder,  98  111. 
613. 

The  contract  of  pledge  in  this  case  authorized 
a  public  or  private  sale  without  notice.  The 
court  held  that,  had  there  been  no  special  power 
of  sale  in  the  contract,  it  would  have  been  the 
duty  of  the  pledgee  to  have  collected  the  note 
and  applied  the  proceeds.  The  court  also  held 
that  the  pledgee  could  not  take  less  than  the 
value  of  the  collateral  from  the  obligor,  where 
that  debt  was  well  secured  by  mortgage.  The 
court  said  that  in  some  cases  the  maker  of  com- 
mercial paper  may,  where  the  same  is  being  sold, 
purchase  and  acquire  title  to  such  paper  as 
when  the  same  is  made  by  an  administrator  un- 
der the  order  of  court,  or  by  an  assignee  of  a 
bankrupt  or  director  of  creditors. 

Under  a  pledge  as  collateral  security  of  stock 
and  notes  with  a  right  to  sell  if  the  idebtedness 
Is  not  paid  within  a  reasonable  time,  but  with 
no  arrangement  as  to  the  time,  place,  or  manner 
of  sale,  a  sale  without  notice  on  condition  that 
it  is  to  Bland  if  the  debt  is  not  paid  that  day, 
will  be  a  conversion.  Stevens  v.  Hurlbut  Bank, 
31  Conn.  149.  In  this  case  the  pledgee  notified 
the  pledgeor  that  his  Indebtedness  must  be  paid 
that  day  or  the  collateral  would  be  sold.  He 
pleaded  for  one  day's  time,  and  in  fact  by  the 
next  day  had  discounted  with  the  pledgee 
enough  to  pay  the  greater  part  of  the  Indebted- 
ness. 

Where  a  note,  left  by  the  owner  with  a  broker 
to  be  sold  was  pledged  by  him  for  a  loan  to  him- 
self, and  on  default  of  payment  was  sold  by 
the  pledgee  for  much  less  than  its  face,  without 
notice,  it  was  held  that  the  administrator  of 
the  owner,  having  tendered  the  advance  made  by 
the  pledgee,  was  entitled  to  recover  from  him 
the  difference  between  that  sum  and  the  face  of 
the  note.  Whether  proper  to  sell  the  collateral 
not  determined,  because  the  question  was  not 
raised.  Davis  v.  Funk,  39  Pa.  243,  80  Am. 
Dec.  519. 
S3  L.  R.  A. 


But  a  pledgeor  cannot  maintain  an  action  for 
conversion  on  the  claim  that  no  notice  of  the 
sale  of  bonds  held  as  collateral  was  given  to  it 
by  the  pledgee,  where  the  pledgeor  (a  bank)  had2 
ceased  to  exist,  and  there  was  no  oflScer  upon 
whom  notice  could  be  served.  City  Bank  of. 
Racine  v.  Babcock,  Holmes,  180,  Fed.  Cas.  No. 
2,741.  In  this  case  the  court  said :  "There 
was  coupled  with  the  power  of  sale  a  condition 
for  the  benefit  of  the  pledgeor,  that  the  pledgee 
should  give  thirty  days'  notice  before  the  sale. 
The  performance  of  this  condition  became  im- 
possible by  the  act  of  the  party  for  whose  bene- 
fit it  was  made.  For  years  before  the  sale  (if 
the  bank  had  any  corporate  existence,  which  is 
at  least  doubtful)  it  certainly  had  no  place 
where,  or  acting  officers  upon  whom,  notice 
could  have  been  served." 

And  a  pledgeor  cannot  complain  of  the  sale  of 
bonds  held  as  collateral  where  he  has  notice  to 
redeem,  and  has  knowledge  of  the  time  and  place 
of  sale.  Alexandria  L.  &  H.  R.  Co.  v.  Burke,  22 
Gratt.  254. 

And  a  sale  of  bonds  by  the  pledgee  was  hold 
valid  where  he  at  the  sale,  properly  advertised, 
ordered  the  auctioneer  to  continue  the  sale  for 
a  week  on  account  of  the  apparent  scarcity  of 
bidders,  but  such  order  was  immediately  coun- 
termanded on  the  request  of  the  bidders,  and  no 
marked  dispersion  of  the  attendance  was  ob- 
served. There  was  nothing  shown  that  Im- 
peached the  bona  fide  character  of  the  sale. 
White  V.  Rahway,  16  Fed.  833. 

III.  Judicial  and  execution  sales. 

It  seems  that  the  pledgee  may  obtain  an  order 
from  court  for  the  sale  of  collaterals  and  for 
the  payment  of  the  debt.  The  right  to  such  an 
order  does  not  seem  to  be  questioned  where  the 
pledged  securities  have  a  long  time  to  run,  or 
where  the  pledgeor  Is  a  nonresident  of  the  state. 

In  the  following  cases  an  order  from  court 
was  obtained  by  the  pledgee  for  the  sale  of  col- 
laterals and  for  the  payment  of  the  debt :  Car- 
ter V.  Wake,  46  L.  J.  Ch.  N.  S.  841,  L.  R.  4  Ch. 
Div.  605 ;  Porter  v.  Frazer,  6  Misc.  553,  27  N.  Y. 
Supp.  517 ;  Donohoe  v.  Gamble,  38  Cal.  354,  99 
Am.  Dec.  899 ;  Cleghorn  v.  Minnesota  Title  Ins. 
&  T.  Co.  57  Minn.  841,  59  N.  W.  320 ;  Adams  v. 
Coons,  37  La.  Ann.  305  ;  First  Nat.  Bank  v.  Ohio 
Falls  Car  &  Locomotive  Works,  20  Fed.  65. 

Where  bonds  were  deposited  as  collateral  it 
was  held  that  the  pledgee  could  obtain  an  ordev 
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>of  sale,  also  autborlzlng  him  to  bid,  he  not  con- 
ducting the  sale.  Carter  v.  Wake,  46  L.  J.  Ch. 
N.  S.  841.  L.  R.  4  Ch.  Div.  605.  In  this  case  the 
court  refused  to  grant  a  foreclosure  of  the 
equity  of  redemption  in  the  bonds,  but  granted 
■an  order  of  sale. 

A  pledgee  holding  a  bond  and  mortgage,  ma- 
turing In  over  two  years,  as  collateral  for  a  note 
due  in  three  months,  may  maintain  an  action 
to  foreclose  his  Hen  by  a  sale  of  the  security  on 
the  maturity  of  the  debt,  although  the  pledge 
gave  no  express  authority  for  a  sale.  Porter  y. 
Frazer,  6  Misc.  553,  27  N.  Y.  Supp.  517. 

And  the  pledgee  may  obtain  from  a  court  of 
equity  an  order  for  the  sale  of  a  note  held  as 
collateral,  where  the  maker  of  such  note  Is  a 
nonresident  of  that  state  and  has  no  property 
therein  subject  to  seizure  and  sale.  Donohoe  y. 
Gamble,  38  Cal.  354,  99  Am.  Dec.  399. 

So,  a  pledgee  of  commercial  paper  secured  by 
mortgage  not  maturing  for  several  years  may 
obtain  an  order  in  a  court  of  equity  for  the  sale 
of  the  same,  especially  where  the  pledgeor  has 
become  insolvent,  and  the  pledgee  would  lose  his 
lien  on  the  collaterals  by  proving  his  claim  In 
Insolvency,  under  Minn.  Gen.  Stat.  1878,  chap. 
41,  I  28,  providing  that  no  debts  for  which  the 
creditor  holds  a  pledge  shall  be  paid  until  the 
creditor  shall  have  first  exhausted  his  security, 
or  shall  surrender  and  release  the  security  to 
the  assignee.  Cleghorn  v.  Minnesota  Title  Ins. 
&  T.  Co.  57  Minn.  341,  59  N.  W.  320. 

A  pledgee  of  commercial  paper  may  purchase 
the  same  at  a  judicial  sale  that  recognizes  the 
pledge  and  is  made  to  enforce  the  lien,  and  he 
will  not  become  a  trustee  for  the  pledgeor  by 
reason  of  such  purchase.  Adams  v.  Coons,  37 
I>a.  Ann.  305. 

But  an  assignee  of  collateral  railroad  bonds, 
foreclosing  the  same  under  an  order  of  court 
without  making  his  assignor,  the  pledgee,  a 
party  and  purchasing  the  bonds,  is  liable  to  ac- 
count to  his  assignor,  the  pledgee,  for  the  bonds 
purchased,  or  for  the  proceeds  or  value  thereof 
in  case  they  have  been  disposed  of.  First  Nat. 
Bank  v.  Ohio  Falls  Car  &  Locomotive  Works, 
20  Fed.  65. 

A  court  of  equity  will  not  grant  to  a  pledgee 
an  order  of  sale  of  a  city  warrant  held  as  col- 
lateral, as  the  remedy  at  law  is  adequate.  The 
court  said  that  the  pledgee  could  not  sell  in  the 
absence  of  an  agreement  to  that  effect.  Whit- 
teker  v.  Charleston  Gas  Co.  16  W.  Va.  717. 

In  SIckels  v.  Richardson,  23  Hun,  559,  it  was 
said  that  if  the  pledgee  of  bonds  held  as  collat- 
eral obtained  judgment  for  the  debt,  and  then 
■had  the  bonds  sold  under  execution,  that  would 
be  a  waiver  of  his  lien  under  the  pledge;  that 
the  rights  acquired  would  be  under  the  purchase 
at  execution  sale  and  that  the  pledgee  could  buy 
the  bonds  and  pass  a  good  title  to  a  subsequent 
purchaser,  even  If,  as  between  himself  and  the 
pledgeor,  his  acts  amounted  to  a  conversion. 

A  debtor  in  execution  assigned  an  overdue 
note  to  the  sheriff  as  collateral.  The  latter 
«old  the  note  on  execution,  and  then  brought 
suit  on  the  same  as  Indorsee.  It  was  said  that 
he  could  recover  thereon,  there  being  no  valid 
defenses  thereto,  but  that  he  must  account  to 
the  Indorser  for  the  proceeds.  Bowman  v. 
Wood,  15  Mass.  534. 

A  pledgee  obtained  a  judgment  on  his  debt 
that  also  provided  for  the  sale  of  a  collateral 
note  on  special  execution.  By  mistake  of  the 
clerk  a  general  execution  was  Issued  and  the 
note  sold  thereon  and  bid  in  by  the  pledgee.  It 
was  held  that  he  took  the  note  free  from  equi- 
ties. It  having  been  pledged  before  maturity,  and 
that  the  purchase  on  a  general  execution  did 
not  alter  or  waive  his  lien.  Valley  Nat.  Bank 
53  L.  R.  A. 


V.  Johnson  Directory  Co.  80  Iowa,  772,  45  N.  W. 
1076 ;  Valley  Nat.  Bank  v.  Jackaway,  80  Iowa, 
512,  45  N.  W.  881. 

IV.  Who  may  purcluue. 

The  purchase  by  a  pledgee  at  his  own  sale, 
or  by  another  person  for  his  benefit,  or  the  pur- 
chase of  the  collateral  by  an  obligor  thereon, 
win  be  held  Invalid  In  the  absence  of  a  contract 
authorizing  such  a  purchase.  Where  a  contract 
authorizes  such  a  purchase  the  courts  will  scru- 
tinize the  sale  very  closely,  and  it  will  require 
very  little  to  treat  the  sale  as  Invalid  and  the 
purchase  as  still  continuing  the  original  con- 
tract of  pledge. 

In  the  following  cases  it  was  held  that  a  pur- 
chase by  a  pledgee  at  his  own  sale  will  be  in- 
valid, in  the  absence  of  a  contract  authorizing 
such  a  purchase:  Stokes  v.  Frazier,  72  111. 
428 ;  HestonviUe,  M.  &  F.  Pass.  R.  Co.  v.  Shields, 
3  Brewst.  (I'a.)  257 ;  Bank  of  Old  Dominion  ▼. 
Dubuque  &  P.  R.  Co.  8  Iowa,  277.  74  Am.  Dec. 
302 ;  Steelman  v.  Weisklttel,  88  Md.  519.  42  Atl. 
216 ;  Roach  v.  Duckworth,  95  N.  Y.  391 ;  First 
Nat.  Bank  v.  Hall,  22  App.  Dlv.  356,  47  N.  Y. 
Supp.  1054 ;  Laclede  Nat.  Bank  v.  Richardson, 
156  Mo.  270,  56  S.  W.  1117 :  First  Nat.  Bank  ▼. 
Ohio  Falls  Car  &  Locomotive  Works,  20  Fed. 
65 ;  Knickerbocker  Trust  Co.  y.  Penacook  Mfg. 
Co.  100  Fed.  814. 

So  where  the  sale  Is  to  a  surety  of  the  pledge- 
or. Dana  v.  Buckeye  Coal  &  Coke  Co.  38  111. 
App.  371. 

And  where  the  sale  is  to  the  obligor  of  the 
collateral.  Union  Trust  Co.  v.  Rigdon,  93  Hi. 
458;  Zimpleman  v.  Veeder,  98  111.  613;  McLe- 
more  v.  Hawkins,  46  Miss.  715. 

In  Stokes  v.  Frazier,  72  111.  428,  it  was  held 
that  bonds  held  by  a  pledgee,  who  advanced 
money  on  a  contract  for  municipal  improve- 
ments, were  a  trust  fund,  and  that  the  pledgee 
purchasing  at  his  own  sale  would  acquire  no 
title  as  against  the  pledgeor  if  he  desired  to  re- 
pudiate the  sale.  The  pledgee  would  retain  a 
lien  for  the  debt  if  the  pledgeor  elected  to  treat 
the  sale  as  void.  In  this  case  it  was  said  that 
if  the  purchase  had  been  made  by  a  disinterested 
party,  bona  fide  and  for  value,  the  title  would 
have  passed ;  and  if  the  sale  had  been  without 
authority,  or  for  the  purpose  of  obtaining  an  un- 
due advantage,  the  pledgee  would  have  been  re- 
quired to  account  for  the  trust  property  thua 
sold  at  its  fair  cash  value. 

And  a  bank  purchasing,  through  a  third  party 
acting  as  agent,  railroad  bonds  held  by  it  as 
collateral,  at  a  sale  on  notice  to  the  debtor,  will 
only  acquire  title  as  a  pledgee,  as  under  the 
original  title.  Bank  of  Old  Dominion  v.  Du- 
buque &  P.  R.  Co.  8  Iowa,  277,  74  Am.  Dec.  302. 
In  this  case  It  was  said  that  a  sale  to  a  third 
person  would  have  passed  the  title. 

A  trustee  of  a  corporation  pledged  his  bonds 
of  the  corporation  of  the  value  of  $6,000  for  its 
debt  of  $6,000,  and  the  pledgee  sold  the  bonds  for 
$640,  and  obtained  judgment  against  some  of 
the  trustees  for  the  balance  of  the  debt,  on  ac- 
count of  their  failure  to  file  a  corporation  report. 
The  purchaser  of  the  bonds  also  obtained  Judg- 
ment on  them  against  another  trustee  la 
another  action,  and  released  the  Judgment  on 
the  payment  of  |1,300.  In  an  action  to  enjoin 
the  pledgee  from  pursuing  the  trustees  on  his 
Judgment,  it  was  held  that  the  purchaser  was 
the  agent  of  the  pledgee  (the  creditor)  and  that 
the  creditor  was  entitled  to  the  balance  of  his 
Judgment  deducting  the  proceeds  of  the  sale  and 
the  $1,300.  Roach  v.  Duckworth,  95  N.  Y.  391. 
This  was  on  the  theory  that  the  pledge  was  un- 
changed by  the  sale:  that  the  pledgee  was  en- 
titled to  be  paid  his  debt  in  full ;  that  the  agent 
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released  the  bond  judgment  wltbout  the  consent 
•f  the  pledgee,  but  that  the  pledgee  would  be 
bound  by  the  payment  made. 

A  purchase  of  a  large  amount  of  notes  by  a 
pledgee  at  a  grossly  Inadequate  price,  where  the 
sale  is  irregular,  will  be  invalid.  Laclede  Nat. 
Bank  y.  RJchardaon,  156  Mo.  270,  66  S.  W.  1117. 
In  this  case  the  contract  authorized  a  sale  with- 
out notice  but  a  public  sale  of  a  large  amount 
of  securities  was  made  at  a  great  sacrifice,  and 
the  notice  of  sale  was  indefinite  and  insuflicient. 

And  a  pledgee  purchasing  bonds  at  an  invalid 
sale  will  be  liable  to  account,  or,  if  the  bonds 
have  been  thereafter  disposed  of,  he  will  be 
liable  for  the  proceeds  or  value  thereof.  First 
Nat.  Bank  v.  Ohio  Falls  Car  &  Locomotive 
Works,  20  Fed.  66. 

Where  a  pledgee  sold  a  mortgage  and  bonds 
secured  thereby  as  collateral,  and  became  the 
purchaser  at  the  sale,  it  was  held,  in  a  proceed- 
ing by  him  to  foreclose  the  mortgage,  that  he 
was  not  a  bona  fide  holder  In  the  sense  of  t>eing 
In  a  po8itl<A  to  enforce  the  full  amount  of  the 
collateral,  but  could  only  foreclose  for  the 
amount  due  to  him  on  the  original  claim. 
Knickerbocker  Trust  Co.  ▼.  Penacook  Mfg.  Co. 
100  Fed.  814. 

So  in  First  Nat.  Bank  v.  Werst,  62  Iowa,  684, 
8  N.  W.  711,  it  waa  held  that  the  purchaser  of 
an  accommodation  note  after  maturity,  made 
and  held  aa  collateral,  could  only  enforce  the 
same  to  the  extent  of  the  unpaid  amount  due 
on  the  original  debt. 

And  a  snle  to  the  surety  of  the  pledgeor  of 
bonds  held  by  a  bank  at  a  heavy  discount,  as  col- 
lateral for  the  debt  when  such  bonds  were  worth 
par  value  and  the  purchaser  was  a  director  and 
stockholder  in  the  bank,  was  held  only  to  entitle 
the  surety  to  indemnity  for  the  amount  of  the 
debt.  Dana  v.  Buckeye  Coal  &  Coke  Co.  88  III. 
App.  371. 

And  the  purchase  of  a  pledgeor*s  note  by  the 
maker  will  be  held  to  be  a  compromise,  and  will 
not  relieve  the  maker.  Union  Trust  Co.  v.  Blg- 
don,  93  111.  458;  Zimpleman  v.  Veeder,  98  111. 
613. 

But  a  purchase  by  a  pledgee  under  a  contract 
authorizing  such  a  purchase,  where  the  sale  is 
fair  or  under  a  statute  authorizing  such  a  pur- 
chase, will  be  valid.  The  obligor  may  be  es- 
topped by  subsequ^it  conduct,  as  by  laches  or 
by  ratification,  from  repudiating  the  sale. 

So,  a  purchase  by  the  pledgee  of  bonds  held  as 
collateral,  at  a  sale  made  in  pursuance  of  an 
agreement  authorizing  a  purchase  by  the 
pledgee,  will  be  valid.  Chouteau  v.  Allen,  70 
Mo.  290. 

And  pledgees  purchasing  collateral  bonds  at 
public  auction,  in  accordance  with  the  terms  of 
contract  of  pledge,  are  entitled  to  the  full  face 
value  of  the  bonds.  Atlantic  Trust  Co.  v.  Wood- 
bridge  Canal  &  Irrig.  Co.  86  Fed.  975. 

So,  the  purchase  of  railroad  bonds  by  an  ac- 
comodation Indorser  for  whose  protection  they 
are  pledged  will  entitle  him  to  recover  the  full 
face  value  of  the  bonds,  where  the  contract  of 
pledge  authorizes  him  to  purchase  the  same,  and 
there  is  no  fraud  in  the  sale.  Wade  v.  Chicago* 
8.  &  St.  L.  R.  Co.  149  U.  S.  827,  87  L.  ed.  765, 
18  Sup.  Ct.  Rep.  892. 

The  delay  for  two  years  by  a  pledgeor  in  at- 
tacking a  sale  of  bonds  held  aa  collateral,  and 
the  purchase  by  the  pledgee,  will  prevent  the 
pledgeor  claiming  damages  on  account  of  the 
subsequent  rise  in  the  price  of  such  bonds.  La- 
combe  v.  Forstall's  Sons,  128  U.  S.  662,  31  L. 
ed.  256,  8  Sup.  Ct.  Rep.  247.  This  action  was 
instituted  after  the  pledgee  had  resold  the  bonds 
to  innocent  purchasers  for  value,  and  there  was 
no  attempt  to  Impeach  the  fairness  of  the  sale. ' 
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So,  an  Indorsement  by  the  pledgeor  of  bonds  as 
payable  to  bearer,  and  redelivery  to  the  pledgee 
after  the  pledgee  had  made  a  sale  of  the  same 
through  a  broker,  and  purchased  the  same  at 
such  sale  at  market  price  through  another 
broker,  operate  as  a  waiver  of  the  pledgeor's 
right  to  damages  on  account  of  such  sale.  Ibid. 
In  this  case  the  contract  authorized  a  sale  for 
cash,  at  public  or  private  sale  at  the  option  of 
the  pledgee,  and  the  sale  was  made  In  open  mar- 
ket In  the  usual  way. 

And  under  a  pledge  authorizing  a  sale  of 
bonds  held  aa  collaterals,  at  either  public  or  pri- 
vate sale  without  notice,  the  facts  that-  the  sale 
was  made  at  public  sale  to  a  party  who  was  an 
attorney  of  the  pledgee,  and  that  subsequently 
the  pledgee  bought  the  bonds  of  the  attorney, 
will  not  render  the  pledgee  liable  to  the  pledgeor 
as  trustee,  in  the  absence  of  fraud  or  agreement 
between  the  attorney  and  the  pledgee.  Steel- 
man  V.  Welsklttel,  88  Md.  519,  42  Atl.  216. 

Third  parties  or  strangers  have  no  right  to 
question  the  validity  of  a  sale  of  bonds  held  aa 
collateral,  where  the  pledgee  becomee  a  pur- 
chaser, as  authorized  by  the  contract  of  pledge. 
The  question  of  inadequacy  of  price,  or  that 
the  pledgee  waa  incapacitated  from  purchasing, 
cannot  be  made  by  a  third  party.  Farmers' 
Loan  &  T.  Co.  v.  Toledo  &  S.  H.  R.  Co.  4  C.  C.  A. 
561,  6  U.  S.  App.  469,  54  Fed.  759,  Reversing  48 
Fed.  228. 

A  pledgee  may  purchase  a  mortgage  note  at  a 
valid  sale,  under  Minn.  Laws  1885,  chap.  171, 
providing  that  the  pledgee  may  bid  in  the  prop- 
erty pledged  at  the  sale.  Watson  v.  Smith,  60 
Minn.  206,  62  N.  W.  265. 

And  at  a  Judicial  sale  of  commercial  paper 
the  pledgee  may  become  the  purchaser  of  the 
same.     Adams  v.  Coons,  87  La.  Ann.  305. 

V.  Remedy  of  pledgeor. 

The  pledgee  of  a  collateral  bond  or  commercial 
paper,  selling  the  same  to  pay  the  debt,  is  guilty 
of  a  conversion  if  the  sale  Is  not  valid.  The 
practice  in  such  cases  seems  to  differ  under  the 
Code.  The  general  practice  Is  to  treat  such  sale 
as  a  conversion.  In  some  cases  the  action  was 
for  an  accounting.  A  case  In  the  Federal  Su- 
preme Court  holds  that  as  there  Is  a  complete 
remedy  at  law  the  remedy  should  not  be  In 
equity.  If  the  sale  Is  to  the  obligor  on  the  col- 
lateral It  will  be  treated  as  an  unauthorized 
compromise  of  that  debt,  and  the  obligor  may 
also  be  held  liable  for  the  balance  of  the  collat- 
eral. 

The  pledgee  will  be  liable  to  the  pledgeor,  for 
the  difference  between  the  debt  and  the  value 
of  collateral  securities  sold  by  him  where  the 
sale  is  invalid.  Cortelyou  v.  Lansing,  2  Cal. 
Caa  203;  Fitzgerald  v.  Blocher,  32  Ark.  742, 
29  Am.  Rep.  3 ;  Washburn  v.  Pond,  2  Allen,  474 ; 
Barber  v.  Hathaway,  47  App.  Div.  166,  62  N. 
Y.  Supp.  329 ;  Richardson  v.  Ashby,  132  Mo.  288, 
as  S.  W.  306 ;  Read  v.  Lambert,  10  Abb.  N.  S. 
428 ;  Wheeler  v.  Newbould,  5  Duer,  29,  Affirmed 
16  N.  Y.  892 ;  Bowman  v.  Wood,  16  Mass.  584 ; 
First  Nat.  Bank  v.  Ohio  Falls  Car  &  Locomotive 
Works,  20  Fed.  65;  Hazsard  v.  Duke,  64  Ind. 
220;  Boswell  v.  Thlgpen,  76  Miss.  808,  22  So. 
823;  Re  Litchfield  Bank,  28  Conn.  576;  B.  F. 
llallack  Lumber  &  Mfg.  Co.  v.  Gray,  19  Colo. 
149,  84  Pac.  1000;  Fletcher  v.  Dickinson,  7  Al- 
len, 23 ;  Powell  v.  Ong,  92  111.  App.  95. 

A  pledgee  Is  liable  to  the  pledgeor  for  the 
value  of  a  note  at  the  time  of  demand  by  the 
pledgeor,  where  the  pledgee  sold  the  note  with- 
out previous  demand  of  the  pledgeor.  Cortelyon 
V.  Lansing,  2  Cai.  Cas.  203.  This  was  an  ao> 
tlon  of  assumpsit.  The  court  held  that  a  tender 
by  the  debtor  was  unnecessary  where  the  pledgee 
had  tortiously  rendered  himieU  nnabla  lo  ptr* 
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form  his  imrt.  In  regard  to  damages  the  cuurt 
said :  "The  value  of  the  chattel,  at  the  time 
oi  the  conversion.  Is  not,  In  all  cases,  the  rule 
of  damages  in  trover,  if  the  thing  be  of  a  deter- 
minate and  fixed  value.  It  may  be  the  rule ;  but 
where  there  is  an  uncertainty,  or  fluctuation  at- 
tending the  value,  and  the  chattel  afterwards 
rises  In  value,  the  plaintiff  can  only  be  Indem- 
ultled  by  giving  him  the  price  of  it  at  the  time 
he  calls  upon  the  defendant  to  restore  it,  and 
one  of  the  cases  even  carries  the  value  down  to 
the  time  of  the  trial." 

And  a  pledgee  of  state  scrip,  selling  more  than 
is  necessary  to  pay  the  debt, .  is  liable  to  the 
pledgeor  in  damages.  Fitzgerald  v.  Blocher,  32 
Ark.  742,  29  Am.  Rep.  3.  The  damages  In  such 
a  case  are  the  difference  between  the  surplus 
paid  to  the  pledgeor  and  the  value  of  such  se- 
curities purchased  by  the  pledgeor  to  replace 
them.  The  pledgeor,  by  accepting  the  surplus, 
does  not  ratify  the  sale  as  to  so  much  of  the 
collateral,  where  he  does  not  consent  In  advance 
to  the  sale. 

The  pledgeor  will  be  entitled  to  a  credit  of  the 
actual  value  of  the  bonds  at  the  time  of  sale 
where  the  sale  of  a  bond  held  as  collateral  is  in- 
valid.    Washburn  v.  Pond,  2  Allen,  474. 

And  the  pledgeor  may  maintain  an  action  for 
the  surplus  between  the  debt  and  the  value  of 
mortgage  bond  held  as  collateral,  where  the 
sale  Is  invalid.  Barber  v.  Hathaway,  47  App. 
Div.  163,  62  N.  Y.  Supp.  329.  In  this  case  It 
was  said  that  "a  wrongful  sale  by  a  creditor  of 
collateral  security  placed  in  his  hands  by  the 
debtor  is  a  conversion." 

A  pledgee  selling  a  note  without  authority  is 
liable  for  n  conversion.  Richardson  v.  Ashby, 
132  Mo.  238,  33  S.  W.  306.  In  this  case  the 
court  said :  "The  law  holds  the  pledgee  liable 
as  for  a  full  convention  and  appropriation  of  the 
collateral  a.s  8o«m  as  disposed  of,  and  the  pledge- 
or's  damages  is  the  difference  between  the 
amount  due  on  the  principal  debt  and  the  value 
of  the  collateral  at  the  time  of  the  conversion 
as  declared  by  the  trial  court  in  its  finding." 

And  a  sale  of  commercial  paper  by  the  pledgee 
to  the  maker  of  the  same  will  render  the  pledgee 
liable  to  the  pledgeor  for  conversion,  where  the 
pledgee  has  not  express  power  of  sale.  Powell 
Y.  Ong,  92  111.  App.  95.  In  this  case  it  is  said 
that  under  an  express  power  of  sale  commercial 
paper  could  not  be  turned  over  to  the  maker, 
and  this  would  be  so  held  whether  there  was  any 
fraud  or  collusion,  and  a  sale  made  in  that  way 
will  be  held  to  be  merely  a  compromise. 

An  action  on  the  case  may  be  maintained 
where  the  pledgee  sells  bonds  without  authority 
or  notice.  Read  v.  Lambert,  10  Abb.  Pr.  N.  S. 
428.  In  this  case  the  court  said:  "But  if  it 
were  necessary  to  give  to  this  case  the  name 
of  some  old  form  of  action,  with  a  view  to  the 
present  application  of  rules  and  principles  which 
would  have  been  applied  on  a  like  state  of  facts 
before  the  Code,  we  should  regard  this  as  a 
special  action  on  the  case,  brought  to  recover 
damages  for  a  wrong.  It  is  not  the  less  an  ac- 
tion on  the  case  because  a  conversion  of  the 
property  is  charged,  although  that  term  was 
most  commonly  found  in  a  pleading  in  trover. 
In  either  form  of  action  a  tortious  act  would 
have  been  charged  by  the  use  of  that  or  some 
equivalent  term." 

A  pledgee  Is  liable  to  the  pledgeor  for  the 
value  of  notes  held  as  collateral  and  sold  with- 
out authority.  Wheeler  v.  Xewbould,  5  Duer, 
29,  Affirmed  16  N.  Y.  892.  This  was  an  action 
to  recover  the  balance  due  to  the  plaintiffs  from 
the  proceeds  of  certain  notes  which  had  been 
pled{<nd  as  collateral.  j 

And  where  the  pledgee  sold  to  the  agent  of 
the  maker,  a  note  held  as  collateral,  it  was  held 
that  the  pledgee  was  liable  to  the  pledgeor  for 
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the  difference  between  the  face  value  of  the  col- 
lateral note  and  the  indebtedness  to  the  |»i^se« 
at  the  time  of  its  conversion.  E.  F.  Ilallack 
Lumber  &  Mfg.  Co.  v.  Gray,  19  Colo.  149.  S4 
Pac.  1000;  Fletcher  v.  Dickinson,  7  Allen.  23. 

An  action  for  an  accounting,  or  for  the  pro- 
ceeds or  value,  may  be  maintained  where  the 
sale  of  bonds  held  as  collateral  is  invalid.  First 
Nat.  Bank  v.  Ohio  Falls  Car  &  Locomotive 
Works,  20  Fed.  66.  In  this  case  the  court 
said :  "They  are  therefore,  all  alike,  bound, 
not  to  give  credit  for  the  amount  of  their  re- 
spective bids,  but  to  account  for  the  bonds  pur- 
chased, or  for  the  proceeds  or  value  thereof, 
in  case  they  have  been  disposed  of." 

So,  a  pledgee,  having  purchased  at  his  own 
sale  bonds  and  stocks,  will  be  required  to  ac- 
count to  the  owner  of  the  same  for  any  surplus 
after  the  payment  of  the  debt  secured  thereby. 
Uestouviile,  M.  &  F.  Pass.  R.  Co.  v.  Shields, 
3  Brewst.   (Pa.)   257. 

And  a  sale  of  notes  by  the  pledgeor  irithout 
authority  will  render  him  liable  to  account  to 
the  pledgee  the  same  as  though  he  had  collected 
the  note.  Hazzard  v.  Duke,  64  lAd.  220.  In 
this  case  It  was  held:  "It  is  clear  that  the 
appellee — it  beini^x  a  money  transaction — ^was 
€vntitled  to  inten^st  on  all  money  detained  from 
him;  but  It  is  not  so  clear  that  the  app^lants 
were  entitled  to  deduct  the  expenses  of  col- 
lecting notes  which  they  had  wrongfully  sold 
as  their  own  property,  and  converted  the  pro- 
ceeds to  their  own  use." 

A  pledgeor  of  bank  bills  Is  entitled  to  credit 
on  the  debt  of  dividends  paid  on  such  bills  where 
the  pledgee  sells  the  same  after  the  pledgeor 
has  failed  in  the  banking  business.  li*:  Litch- 
field Bank,  28  Conn.  575.  In  this  case  the  court 
said :  "We  cannot  assent  to  the  principle  of 
law  laid  down  by  the  Judge  of  the  superior  court, 
as  the  very  ground-work  of  his  opinion,  that  be- 
cause the  Connecticut  Bank  had  no  right  (and 
we  think  It  had  not)  to  sell  as  merchandise  in 
the  market  the  $7,000  in  bills  of  the  Litchfield 
Bank,  held  by  it  as  collateral  security  for  the 
loan  of  15,000,  it  follows  that  the  Connecticut 
Bank  Is  liable  to  account  for  them  at  their  par 
value.  .  .  .  They  are  liable  only  for  the 
Injury  which  they  have  thereby  done  to  the 
Litchfield  Bank,  the  amount  of  which  is  just 
what  the  bank,  or  the  receivers  of  the  bank, 
have  to  pay  to  the  bona  fide  holders  of  those 
bills." 

A  pledgeor  taking  less  than  ^the  face  of  the 
note  f  ri*m  t  lie  maker  of  a  mortgage  note  held  as 
collateral  will  not  relieve  the  maker  from  lia- 
bility to  the  pledgeor.  Zlmpleman  v.  Veeder. 
98  III.  613. 

In  Lacombe  v.  Forstall's  Sons,  123  T7.  S.  562. 
31  L.  ed.  255,  8  Sup.  Ct.  Rep.  247,  it  was  said 
that  if  the  pledgee  should  make  a  fraudulent 
sale  of  bonds  held  as  collateral,  the  pledgeors 
might  tender  the  amount  due  on  the  bonds  and 
bring  an  action  of  replevin  or  sequestration, 
or  they  might  bring  an  action  in  the  nature  of 
tort  for  conversion,  in  which  latter  case,  if  they 
succeeded,  the  value  of  the  bonds  would  be  the 
measure  of  recovery  after  deducting  the  amount 
due  to  the  pledgee. 

A  purchaser  at  an  invalid  sale,  with  notice 
of  the  pledge  of  commercial  paper,  w<ll  be  held 
to  be  a  trustee  of  the  pledgeor.  Boswell  v. 
Thigi>en,  75  Miss.  308,  22  So.  823.  In  this 
case  the  court  said :  "It  seems  to  us  that  the 
subleci-matter  of  litigation  la  of  equity  cogni- 
zance. Kelly  &  Mills  had  no  authority  to  dis- 
count the  notes  of  Mrs.  Roby.  By  so  doing  they 
committed  a  breach  of  trust  and  confidence,  and 
Boswell.  to  whom  the  notes  were  sold  at  a 
sacrilice,  participated  In  such  wrong,  aod.  by  so 
purchaslnfr  at  a  discount,  he  became  a  trustee 
in  ill!  it u in.'* 
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But  in  Lacombe  ▼.  Forstall's  Sons,  123  U.  S. 
6C2,  31  L.  ed.  255,  8  Hup.  Ct.  Rep.  247,  it  was 
held  tliat  the  remedy  of  a  pledgeor  claiming  an 
unlawful  sale  of  bonds  and  purchase  by  the 
pledgee  is  not  in  equity,  but  by  an  action  at 
law.  In  this  case  the  court  said :  "The  first 
objection  to  this  relief  is,  that  It  is  simply 
what  they  could  recover,  if  they  could  recover 
at  all,  In  an  action  at  law.  It  is  the  damages 
which,  on  their  theory,  are  due  for  an  unlaw- 
ful conversion  of  the  bonds.  It  is  so  spoken 
of  by  counsel  in  the  argument,  and  the  author- 
ities referred  to  as  furnishing  the  measure  of 
damages  are  all  in  cases  of  actions  at  law  for 
what  is  equivalent  to  a  conversion  of  property 
held  for  another's  use.  We  see  no  reason  why 
a  court  of  equity  should  be  resorted  to  for 
this  remedy ;  nor  is  there  anything  in  the  na- 
ture of  the  transaction,  since  no  actual  fraud 
on  the  part  of  Forstall's  sons  is  proved,  why  an 
action  at  law  should  not  have  been  the  appro- 
priate one  to  recover  these  damages.  The  case 
is  by  no  means  a  complex  or  difficult  one.  The 
facts  are  few  and  easily  proved.  Tiie  transac- 
tions are  open  and  patent  to  everybody,  and  an 
action  at  law  would  afford^'^opplete  and  ample 
remedy  for  the  wrong  complained  of." 

The  pledgeor  cannot  maintain  an  action  for 
trover  where  the  contract  provides  for  a  sale 
of  bonds  as  collateral  after  default,  without  no- 
tice, and  the  bonds  are  sold.  The  remedy  of 
the  pledgeor  after  the  sale  of  the  surplus  is 
not  trover.  Loomis  v.  Stave,  72  111.  623.  In 
this  case  the  pledgeor  claimed  that  the  sale  was 
invalid  becanse  made  after  an  agreement  for 
an  extension  of  time :  but  the  court  held  that 
there  was  no  contract  of  extension. 

And  a  pledgeor  cannot  maintain  an  action 
against  the  pledgee  in  trover  where  The  sale  of 
a  note  lield  in  pledge  is  valid.  Cole  v.  Dalziel, 
13  III.  App.  23. 

A  pledgeor  cannot  dispute  the  purchaser's 
title  to  mortgage  bonds  pledged  as  collateral 
that  are  sold  under  a  foreclosure  of  the  pledge, 
although  the  bonds  bring  but  little  at  the  sale, 
where  there  Is  no  fraud.  Wheelwright  v.  St. 
Louis,  N.  O.  &  O.  Canal  Transp.  Co.  56  Fed.  164. 


And  where  a  pledgee  rehypothecated  railroad 
bonds,  and  was  sued  by  the  pledgeor  for  a  con- 
version, treating  it  aa  a  sale  of  the  collaterals, 
the  judgment  in  that  case  will  prevent  the 
pledgeor  from  afterwards  maintaining  an  ac- 
tion to  recover  any  of  the  securities,  as  he 
will  be  deemed  to  have  made  an  election.  Deitz 
V.  Field,  10  App.  Div.  425,  41  N.  Y.  Supp.  1087. 

yi.  Summary, 

Bonds  or  commercial  paper  pledged  as  col- 
lateral may  be  sold  by  the  pledgee  where  the 
contract  of  pledge  authorizes  such  a  sale.  There 
is  an  implied  contract  that  bonds  pledged  as  col- 
lateral may  be  sold  by  the  pledgee,  but  in  or- 
der to  make  a  valid  sale  of  the  same  the  pledgee 
must  give  the  pledgeor  notice  of  the  time,  place, 
and  manner,  in  regard  to  commercial  paper 
the  general  rule  seems  to  be  that,  in  the  absence 
of  a  contract,  the  pledgee  has  no  right  to  sell 
the  same.  It  seems  that  he  may  procure  an 
order  for  the  sale  of  the  same  from  court  where 
the  paper  has  a  long  time  to  run,  or  where  the 
pledgeor  Is  a  nonresident  of  the  state.  The 
contract  of  pledge  may  waive  notice  of  the  time, 
place,  and  manner  of  sale,  and  authorize  a  sale 
to  be  made  publicly  or  privately,  and  it  may 
authorize  the  pledgee  to  purchase  at  the  sale. 
The  pledgee  cannot  become  a  purchaser  In  the 
absence  of  a  contract  to  that  effect,  unless  the 
sale  is  made  by  an  order  of  court.  If  the  sale 
is  Invalid  the  pledgee  will  be  chargeable  as  for 
a  conversion,  and  will  be  required  to  account  to 
the  pledgeor  for  the  value  of  the  securities  so 
sold.  The  pledgeor  may  be  estopped  from  at- 
tacking the  sale  by  laches,  or  by  subsequent 
conduct.  In  ail  cases  where  a  sale  is  author- 
ized, demand  of  the  pledgeor,  and  notice  of  the 
time,  place,  and  manner  of  sale  must  be  given 
unless  expressly  waived.  Long  delay  In  en- 
forcing the  rights  of  the  pledgee,  especially 
where  the  debt  is  small  and  the  securities  are 
large,  may  result,  as  in  Moses  v.  Grainoek.  in 
rendering  a  sale  Invalid,  notwithstanding  a 
contract  authorizing  such  sale.  I.  T. 
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V. 

R.   Fulton  RUBENS,  Respt. 

(167  N.  Y.  405) 

The  parchiuie  by  the  \eudor,  at  a  public 
anction  sale*  of  a  yacht,  made  after  the 
vendee  has  refused  to  comply  with  his  con- 
tract to  purchase,  will  not  prevent  the  price 
at  which  the  property  whk  struck  off  from  be- 
ing taken  as  the  basis  for  assessing  the  dam- 
ages for  the  breach,  where  the  sale  was  duly 
advertised  and  made  upon  notice  to  the  ven- 
dee. 

(Haight,  Gray,  and  Werner,  J  J.,  dissent.) 
(June  11,  1001.) 

APPEx\L  by  plaintiff  from  a  judgment  of 
the  .Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  York  County 

No  ITT,. — As  to  right  of  creditor  to  purchase 
property  of  debtor  at  Judicial  sale  to  satisfy 
debt.  see.  In  this  series,  Corinth  v.  Locke  (Vt.) 
11  L.  It.  A.  207. 
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in  his  favor  for  nominal  damages  only  in 
an  action  ))rought  to  recover  for  breach  of 
contract  to  purchase  a  yacht.     Rei'crsvd. 

Statement  bv  Vann,  J.: 

On  the  28th'of  July,  1897,  at  the  city  of 
New  York,  the  plaintiff  sold  his  yacht  lola 
to  the  defendant  for  the  sum  of  $2,250,  by 
an  executory  contract  which  impliedly  pro- 
vided that  the  title  shpuld  not  pass  until 
the  purchase  price  should  have  been  fully 
paid.  The  defendant  refused  to  complete 
his  purchase,  whereupon  the  plaintiff  gave 
him  written  notice  that  he  should  sell  the 
yacht  "either  by  public  sale  at  auction,  or 
private  negotiation,  whichever  in  my  judg- 
ment will  result  in  obtaining  the  most  favor- 
able price,  and  in  the  event  of  any  deficiency 
in  the  sum  so  obtained  and  the  contract 
price  as  agreed  upon  as  per  contract  of 
July  28th,  1897,  namely,  $2,250,  I  shall 
hold  you  for  such  deficiency."  The  defend- 
ant paid  no  attention  to  this  notice,  and 
had  no  further  communication  with  the 
plaintiff  at  any  time  on  the  subject  of  sell- 
ing the  yacht.  The  plaintiff  promptly  placed 
the  vessel   in   the  hands   of  an   cxperienccMl 
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yachtsman  for  sale,  but  after  due  effort  no 
sale  could  be  made,  although  she  was  ad- 
vertised in  a  prominent  New  York  daily 
newspaper  every  Sunday  during  the  months 
of  August  and  September.  Thereupon  the 
plaintiff  placed  her  in  the  hands  of  a  public 
auctioneer  for  sale  at  auction,  and  on  the 
20th  of  September  gave  the  defendant  per- 
sonal notice  in  writing  that  she  would  be 
sold  at  auction  on  the  6th  of  October,  1897, 
at  1  o'clock  p.  H.,  at  the  store  of  the  auction- 
eer, No.  29  Burling  Slip,  in  the  city  of  New 
York.  In  the  advertisement  of  the  auctioneer 
she  was  fully  and  accurately  described,  and 
notice  was  given  that  she  could  be  "seen  at 
Atlantic  Yacht  Club  Basin,  foot  of  55th 
street,  Brooklyn.''  At  the  time  and  place 
named  .she  was  sold  at  auction  in  the  usual 
way  to  an  agent  of  the  plaintiff  for  $1,100, 
which  was  the  highest,  but  not  the  only,  bid, 
as  a  stranger  had  run  her  up  to  $1,050.  The 
expenses  of  the  sale  were  $90,  of  which  $40 
was  for  advertising,  handbills,  and  postage, 
and  $50  was  for  the  services  of  the  auction- 
eer. The  plaintiff  credited  the  net  proceeds 
of  the  sale  upon  the  purchase  pnce,  and 
sued  the  defendant  for  the  balance,  amount- 
to  $1,240.  The  defendant,  in  his  answer, 
pleaded  a  general  denial,  and  also  that  he 
was  induct  to  purchase  the  yacht  by  cer- 
tain fraudulent  representations  made  by  the 
glaintiff  as  to  her  condition,  but  on  the  trial 
e  gave  no  evidence  in  support  of  that  alle- 
gation or  any  other.  When  the  plaintiff 
rested,  after  proving  the  foregoing  facts,  the 
trial  court,  upon  motion  of  the  defendant, 
directed  a  verdict  for  the  plaintiff  for  nom- 
inal damages  only,  and  an  exception  was 
duly  taken.  The  jury  rendered  a  verdict  for 
six  <*ents,  and,  the  judgment  entered  accord- 
ingly having  been  affirmed  by  the  appellate 
division,  the  plaintiff  came  here. 

Mr,  Charles  D.  Rtd^way,  for  appel- 
lant: 

When  the  defendant  refused  to  carry  out 
his  contract  of  purchase,  the  plaintiff  did 
not  become  the  agent  of  the  defendant  in 
making  a  resale.  The  only  object  and  pur- 
pose of  the  resale,  under  the  facts  in  the 
case,  were  to  ascertain  the  amount  of  dam- 
ages the  plaintiff  sustained  by  the  defend- 
ant's breach.  After  the  breach  there  was  no 
relation  of  trust  or  agency  existing  between 
the  plaintiff  and  the  defendant,  because  the 
latter  had  no  interest  in  the  yacht  without 
offering  to  fulfil  his  contract. 

Even  in  the  case  where  the  pledgee  buys 
the  pledge  in  at  a  sale,  the  sale  is  not  void, 
but  only  voidable. 

Roach  V.  Duckworth,  96  N.  Y.  391. 

The  only  duty  resting  upon  the  plaintiff 
was  to  sell  within  a  reasonable  time,  to  ex- 
ercise good  faith  to  effect  a  sale  at  the  best 
price  he  could  obtain,  to  follow  any  proper 
instructions  the  defendant  might  give  as  to 
the  time  and  manner  in  which  the  sale 
should  be  made,  and  to  give  credit  on  the 
contract  for  the  amount  received. 

Moore  V.  Potter,  155  N.  Y.  487,  50  N.  K 
271. 
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If  the  sale  would  have  been  a  legal  meas- 
ure of  the  damages  had  the  yacht  been 
struck  down  to  Mr.  Howell,  it  was  no  less 
so  when  struck  down  to  Mr.  Tower  at  an  ad- 
vance of  $50,  because  the  plaintiff  owed  no 
other  duty,  in  kind,  to  the  defendant  on  the 
sale  of  the  yacht  to  himself  than  if  it  had 
been  struck  down  to  Mr.  Howell,  viz,,  that 
he  should  act  in  good  faith. 

Moore  v.  Potter,  155  N.  Y.  481,  50  N.  E. 
271. 

It  is  not  necessary  that  the  resale  should 
be  made  at  the  earliest  possible  moment 
after  the  default  is  known,  even  though  the 
article  be  falling  in  market. 

Smith  V.  Pettee,  70  N.  Y.  13;  Tilt  v.  La 
Salle  Silk  Mfg.  Co,  5  Daly,  20;  Sands  v. 
Taylor,  5  Johns.  395,  4  Am.  Dec.  374;  Sala- 
din  V.  Mitchell,  45  111.  77. 

Mr.  Henry  J.  MoOormiok,  with  Mr. 
Peroival  S.  Jones,  for  respondent: 

A  vendor  cannot  sell  a  thing  to  himself. 
It  is  impossible  to  be  vendor  and  vendee  at 
one  and  the  same  time. 

Benjamin,  Sales,  6th  ed.  pp.  1,  2;  2  Kent, 
Com.  13th  ed.  pp.  262--468;  21  Am.  &  Eng. 
Enc.  Law,  p.  446;  Utioa  Ins,  Co.  v.  Toledo 
Ins.  Co.  17  Barb.  132;  Conkey  v.  Bond,  34 
Barb.  282;  Buffalo  Steam  Engine  Works  v. 
Sun  Mut.  Ins.  Co.  17  N.  Y.  403,  404;  Ourd- 
tter  V.  Ogden,  22  N.  Y.  347,  78  Am.  Dec.  192 ; 
Sohermerhom  v.  Talman,  14  N.  Y.  117; 
Barker  v.  Marine  Ins.  Co.  2  Mason,  369, 
Fed.  Gas.  No.  992;  Chufxh  v.  Marine  Ins. 
Co.  1  Mason,  341,  Fed.  Gas.  No.  2,711. 

If  the  alleged  auction  was  held  on  the  the- 
ory that  the  plaintiff  vendor  was  selling  as 
tlie  agent  and  for  the  account  of  the  defend- 
ant vendee,  the  plaintiff  under  the  law  was 
debarred  from  purchasing,  and  the  pre- 
tended sale  was  a  fraud. 

Church  V.  Marine  Ins.  Co.  1  Mason,  341, 
Fed.  Gas.  No.  2,711 ;  Van  Epps  v.  Van  Epps, 
9  Paige,  241;  Oopeland  v.  Mercamiile  Ins. 
Co.  6  Pick.  198;  Utica  Ins.  Co.  v,  Toledo 
Ins.  Co.  17  Barb.  132;  Conkey  v.  Bond,  34 
Barb.  286;  Michoud  v.  Oirod,  4  How.  503, 
11  L.  ed.  1076;  Ritt  v.  Washington  Marine 
&  F.  Ins.  Co.  41  Barb.  356;  Gardner  v.  Og- 
den, 22  N.  Y.  327,  78  Am.  Dec.  192;  Linseed 
d  Sperm  Oil  Co.  v.  Kearney,  14  La.  Ann. 
352;  Boaoh  v.  Duckworth,  95  N.  Y.  401. 

The  vendor  of  property  has  the  choice  of 
three  remedies,  when  the  vendee  has  declined 
to  take  it,  to  indemnify  himself  against  loss: 
(1)  He  mav  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire 
purchase  price;  (2)  he  may  sell  the  proper- 
ty and  recover  the  difference  between  the 
contract  price  and  the  price  obtained  on  a 
resale;  or  (3)  he  may  keep  the  property  as 
his  own,  and  recover  the  difference  between 
the  market  price  and  the  contract  price. 

Moore  v.  Potter,  155  N.  Y.  486.  50  N.  E. 
271;  Bryan  v.  Baldwin,  52  N.  Y.  232;  Haw- 
ley  V.  Cramer,  4  Cow.  734. 

These  remedies  are  not  concurrent.  Hie 
vendor  has  the  right  to  elect  to  which  he 
will  resort,  and,  once  the  election  is  made  it 
is  final.  He  cannot  resort  to  either  of  the 
other  remedies. 

What  the  plaintiff  sought  to  do  was  by 
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^oing  through  a  form  of  sale  to  himself,  to 
keep  the  yacht,  and  to  recover,  not  the  dif- 
ference between  the  contract  price  and  the 
market  price,  but  the  difference  between  the 
contract  price  and  an  arbitrary  amount 
fixed  by  himself,  which  he  insists  is  the 
measure  of  his  damages,  although  he  still 
retained  the  boat.  If  the  theory  is  correct, 
tho'v.  if  the  yacht  was  bought  in  by  the 
plainci/P  for  a  dollar  or  other  nominal  sum, 
ne  would  be  entitled  to  recover  the  differ- 
ence between  the  nominal  sum  and  the  con- 
tract price,  and  still  retain  the  boat. 

A  party  cannot  elect  one  remedy  and 
claim  that  his  measure  of  damages  is  under 
another. 

Sawyer  v.  Dean,  114  N.  Y.  469,  21  N.  E. 
1012;  Gray  v.  Central  R.  Co.  82  Hun,  523, 
31  N.  Y,  Supp.  704;  Earle  v.  Robinson,  12 
Misc.  536,  33  N.  Y.  Supp.  606. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

When  the  vendee  of  personal  property, 
under  an  executory  contract  of  sale,  refuses 
to  complete  his  purchase,  the  vendor  may 
keep  the  article  for  him,  and  sue  for  the 
entire  purchase  price;  or  he  may  keep  the 
property 'aa  his  own,  and  sue  for  the  differ- 
ence between  the  market  value  and  the  con- 
tract price;  or  he  may  sell  the  property  for 
the  highest  sum  he  can  get,  and,  after  cred- 
iting the  net  amount  received,  sue  for  the 
balance  of  the  purchase  money.  Moore  v. 
Potter,  155  N.  Y.  481,  50  N.  E.  271;  Duatan 
▼.  MeAndrew,  44  N.  Y.  72.  While  the  courts 
below  recognized  this  rule,  they  did  not  ap- 
ply it;  for  they  held  that  the  sale  at  auc- 
tion was  no  sale  at  all,  because  a  man  can- 
not sell  to  himself.  This  would  be  true  of 
an  attempt  to  make  a  private  sale  to  one's 
self,  but  it  is  not  true  of  a  sale  at  public 
auction,  fairly  conducted  by  a  licensed  auc- 
tioneer, and  made  at  a  reasonable  time  and 
place,  after  adequate  opportunity  to  see  the 
property,  due  advertisement  to  the  public, 
and  personal  notice  to  the  vendee,  when  the 
real  purpose  is  to  ascertain  the  value  of  the 
property.  The  law  is  satisfied  with  a  fair 
sale,  made  in  good  faith,  according  to  es- 
tablished business  methods,  with  no  at- 
tempt to  take  advantage  of  the  vendee. 
Such,  as  the  jury  might  have  found,  was 
the  sale  under  consideration.  The  primary 
object  of  the  sale  was  not  to  pass  title  from 
the  vendor,  but  to  lessen  the  loss  of  the 
vendee.  The  subject  of  the  sale  had  no  mar- 
ket value,  and  the  amount  for  which  it  could 
be  sold  depended  largely  upon  taste  and 
fancy.  A  public  competitive  sale  by  outcry 
to  the  highest  bidder,  duly  advertised  and 
made  upon  notice  to  the  vendee,  is  a  safer 
method  of  measuring  the  damages  than  a 
sale  by  private  negotiation,  which  has  been 
held  sufficient.  Van  Brocklen  v.  Smeallie, 
140  N.  Y.  70,  35  N.  E.  415.  A  fair  public 
sale,  in  the  absence  of  other  evidence,  is 
competent  evidence  of  value.  Hie  plaintiff 
did  not  conduct  the  sale  himself,  but  placed 
the  yacht  in  the  hands  of  a  public  auction- 
eer for  sale,  without  reservation,  on  account 
of  whom  it  might  concern.  While  the  auc- 
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tioneer  was  his  agent,  he  could  not  lawfully 
control  him  so  as  to  prevent  an  honest  sale. 
The  defendant  had  notice  and  an  opportuni- 
ty to  protect  himself,  yet  he  asked  for  no 
postponement,  made  no  request,  gave  no  in- 
structions, and  did  not  even  appear  at  the 
sale.  If  the  plaintiff's  agent  had  refrained 
from  bidding,  the  property  would  have  gone 
to  a  stranger  for  a  less  sum  than  it  finally 
brought,  and  yet  in  that  event  even,  accord- 
ing to  the  defendant's  theory,  the  sale  would 
have  been  valid.  The  fact  that  the  plaintiff 
outbid  all  competitors  did  not  render 
the  sale  invalid;  for  he  had  a  right  to  bid, 
provided  he  took  no  advantage  by  trying  to 
prevent  others  from  bidding,  or  by  disre- 
garding any  reasonable  request  of  the  de. 
fendant,  or  in  any  other  way.  If  he  had 
acted  as  auctioneer,  or  in  collusion  with  the 
auctioneer,  or  there  'was  any  evidence  of 
furtive  effort  on  his  part,  or  anything  to 
challenge  the  fairness  of  the  sale,  the  action 
of  the  trial  court  in  virtually  withdrawing 
the  case  from  the  jury  might  have  been  jus- 
tified; but  the  mere  fact  that  he  was  the 
highest  bidder  at  a  public  sale,  the  fairness 
of  which  is  not  questioned  in  any  other  re- 
spect, did  not  warrant  the  direction  for 
nominal  damages  only.  The  object  of  the 
sale  was  to  measure  the  damages  caused  by 
the  default  of  the  defendant,  and  they  were 
diminished,  instead  of  being  increased,  by 
the  action  of  the  plaintiff. 

We  forbear  further  discussion,  because 
the  question  is  no  longer  open  in  this  court, 
as  it  was  involved  in  a  case  recently  decided 
by  us  upon  careful  consideration  after  full 
discussion  by  counsel.  Moore  v.  Potter,  156 
N.  Y.  481,  50  N.  E.  271.  In  that  case,  as  in 
this,  the  property  was  sold  at  auction  to  a 
representative  of  the  vendor,  and  the  point 
was  distinctly  made  on  the  argument  before 
us  that  as  the  vendor  was  the  real  pur- 
chaser, "the  sale  was  colorable  only,  and 
absolutely  without  effect  upon  the  rights  of 
the  parties."  While  we  did  not  discuss  the 
question  in  our  opinion,  it  was  necessarily 
involved,  was  passed  upon  in  consultation, 
and  decided.  Both  upon  principle  and  au- 
thority we  think  that  the  amount  for  which 
the  yacht  was  struck  off  to  the  vendor  at 
an  auction  sale  fairly  conducted,  upon  no- 
tice to  the  vendee,  with  no  suspicion  of 
fraud  or  undue  advantage,  was  lawful  evi- 
dence of  the  value  of  the  yacht,  and  pre- 
sented a  case  for  the  consideration  of  the 
jury. 

The  judgment  should  therefore  he  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

Parker,  Ch.  J.,  and  Bartlett  and  Mar- 
tin, JJ.,  concur. 

Haight,  J.,  dissenting: 

The  rule  of  damages  for  a  breach  by  the 
buyer  of  a  contract  for  the  sale  of  per- 
sonal property  is  well  settled.  The  seller 
may  store  the  property  for  the  buyer,  and 
sue  for  the  purchase  price;  or  may  sell  the 
property  as  agent  for  the  vendee,  and  recov- 
er any  deficiency  resulting;  or  may  keep  the 
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property  as  his  own,  and  recover  the  differ- 
ence between  the  contract  price  and  the 
market  value  at  the  time  and  place  of  deliv- 
ery. If  he  sells  as  agent,  he  may  sell  either  at 
public  or  private  sale;  but  it  must  be  a  sale 
made  in  good  faith,  and  in  such  manner  as 
to  produce  most  nea.rly  the  full  value  of  the 
property.  Selling  as  agent,  he  cannot  sell 
to  himself.  Selling  involves  contracting, 
and  a  person  cannot  contract  with  himself 
and  bind  others  thereby.  If  he  could  sell 
to  liimself  publicly,  he  could  privately,  and 
thus  be  able  to  perpetrate  a  fraud  or  an  in- 
jusstice  which  might  be  difficult  to  detect  or 
prove.  Van  Brooklen  v.  Smeallie,  140  N.  Y. 
70,  75,  35  N.  E.  415;  PolUn  v.  Le  Roy,  30 
N.  Y.  549,  557 ;  Duatan  v.  McAndreWy  44  N. 
Y.  78;  Hayden  v.  Demeta,  53  N.  Y.  426; 
Bain  v.  Brown,  56  N.  Y.  285.  I  fully  con- 
cur in  all  that  was  said  in  the  opinion  in 
the  case  of  Moore  v.  Potter,  155  X.  Y.  481, 
50  N.  £.  271,  but  I  do  not  understand  that 
the  question  here  under  consideration  was 
raised  or  involved  in  that  case.  The  sale 
then  under  consideration  was  not  made  to 
the  seller,  but  to  another  person.  It  is  true, 
the  answer  charged  collusion,  but  the  evi- 
dence upon  that  issue  was  not  sufficient  to 
carry  the  question  to  the  jury.  The  sole 
ground  upon  which  the  general  term  re- 
versed the  judgment  enteral  upon  a  verdict 
directed  in  favor  of  the  plaintiff  was  that 
the  sale  was  made  after  a  receiver  of  the  de- 
fendant had  been  appointed,  and  that  such 
sale  could  not  be  made  without  the  consent 
of  the  court  appointing  the  receiver.  The 
question  considered  and  determined  in  that 
case  was  whether  property  contracted  to  be 
sold,  which  the  purchaser  had  refused  to 
take,  passed  to  and  vested  in  the  receiver  of 
the  purchaser,  so  that  it  could  not  be  sold 
without  leave  of  the  court.  Upon  this  ques- 
tion the  rule  permitting  the  sale  of  personal 
property  by  the  seller  as  the  agent  of  the 
purchaser  for  the  purpose  of  recovering  and 
determining  the  damages  of  the  seller  w^as 
considered;  and  it  was  held  that  the  power 
to  sell,  as  agent,  was  limited  in  meaning. and 
did  not  operate  to  vest  the  title  of  the  prop- 
erty in  the  receiver  in  such  a  sense  as  to 
prohibit  his  right  to  sell.  In  this  case  the 
sale  was  made  by  the  seller  to  himself.  It 
was  made  through  the  agency  of  an  auction- 
eer, it  is  true;  but  the  auctioneer  was  his 
agent,  and  represented  him  in  the  transac- 
tion. I  think  the  judgment  should  be  af- 
firmed. 

Gray  and  Werner,  JJ.,  concur. 


Edward  S.  STOKES,  Receiver,  etc.,  of  Hoff- 
man House,  Reapi,, 

V. 

HOFFMAN  HOUSE  OF  NEW  YORK,  Appt. 

(167  N.  Y.  554.) 
1.     A  parcltaser  at  foreclosare  sale  of  a 


Note. — For  earlier  cases  In  this  series  as  to 
llnbllity  of  receiver  for  rent  of  leasehold,  see 
Bell  V.  American  Protective  League  (iCm«s.)  S.8 
L.  R.  A.  452 ;  and  Tradesman  Pub.  Co.  v.  Knox- 
vllle  Car-Wheel  Co.  (Tenn.)  31  L.  R.  A.  593. 
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leaiieliold,  by  the  terms  of  which  It  Is  to 
obtain  the  property  free  from  the  lien  of  un- 
paid rent,  cannot  set  up  the  amount  which  it 
has  been  compelled  to  pay  on  accooat  of  such 
rent,  as  a  counterclaim  in  an  action  against  it 
by  the  receiver  to  recover  advancements  al- 
leged to  have  been  made  on  its  behalf. 

2.  A  comiuon-la'vr  receiver  of  lease^ 
hold  property-  is  not  liable  for  rents 
accruing  while  he  la  in  possession  of  the 
properly,  since  he  acquires  no  title  to  the 
property,  but  mere  possession  as  an  oflEicer  of 
the  court. 

8.  A  comiuon-laiv  receiver  of  lease- 
hold property  ivho,  after  a  Jndlclal 
sale  of  the  property  and  the  placing  of 
the  purchaser  in  possession,  pays  accrued 
rent,  thereby  wrongfully  applies  a  fund  in 
court  for  the  benefit  of  the  purchaser,  which 
the  latter  may  be  compelled  to  repay  to  him 
in  an  action  at  law  in  which  the  rights  of  all 
parties  cannot  be  adjusted,  although  by  the 
terms  of  sale  the  purchaser  was  to  receive 
the  property  free  from  claims  for  such  rent. 

4.  The  remedy  of  a  purchaser  at  a 
foreclosure  sale  of  a  leasehold,  by  the 
terms  of  which  he  is  to  receive  the  property 
free  from  unpaid  rent,  who  is  compelled  to 
pay  such  rent.  Is  by  application  in  the  fore- 
closure suit,  and  not  by  Independent  litiga- 
tion with  the  receiver  at  law. 

5.  A  couinion-lavr  receiver  "vrho  takes 
possession  of  a  hotel  operated  nnder 
a  lease  is  not  required  to  pay  the  rent  by  a 
clause  in  the  order  appointing  him  authoriz- 
ing him  to  take  possession  of  and  carry  on  the 
hotel,  and  to  do  any  and  all  other  things 
which  may  be  necessary  or  proper  to  be  done 
in  the  general  and  ordinary  conduct  of  simi- 
lar places  of  business. 

(Haight,  O'BHen,  and  Landon,  JJ.,  dissent,) 

(May  14,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  afYirming  a 
judgment  entered  in  the  office  of  the  Clerk 
of  New  York  County  upon  a  report  of  the 
referee  in  favor  of  plaintiiT  in  an  action 
brought  to  recover  money  alleged  to  have 
been  paid  by  plaintiff  to  defendant's  use. 
Affirmed. 

Statement  by  Cvllen,  J.: 

An  action  having  been  commenced  by  the 
Farmers'  Loan  &  Trust  Company,  as  trus- 
tee, against  the  Hoffman  House,  a  New  Jer- 
sey corporation,  to  foreclose  a  mortgage  cov- 
ering leases  and  chattels  belonging  to  the  de- 
fendant therein,  and  which  were  in  the  pos- 
session of  this  defendant,  and  with  and  upon 
which  it  was  cariying  on  a  hotel  and  caf6 
business  in  the  city  of  New  York,  on  the 
21st  of  December,  1893,  an  order  was  made 
appointing  Edward  S.  Stokes  receiver  of  the 
property  covered  by  the  mortgage,  to  fore- 
close which  the  action  was  brought.  The 
said  Edward  S.  Stokes,  as  receiver,  entered 
into  possession  of  the  property  mentioned 
in  said  foreclosure  action,  and  continued  to 
conduct  the  business  theretofore  carried  on 
upon  and  with  said  property  until  the  25th 
of  Mav,  1894.  On  the  24th  of  Januarv, 
1894,  a  judgment  of  foreclosure  and  sale  was 
entered,  appointing  a  referee  to  sell.     It  ap- 
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pears  that  there  were  outstanding  425  bondH, 
of  $1,000  each,  which  were  secured  by  the 
mortgage,  to  foreclose  which  the  action  was 
brought.  Three  hundred  of  these  bonds 
were  in  the  possession  and  under  the  control 
of  Edward  8.  Stokes.  The  other  125  bonds 
were  in  the  possession  of  one  William  E.  D. 
Stokes,  claiming  to  hold  them  a«  collateral 
security  for  an  indebtedness  of  said  Edward 
S.  St<^es;  the  latter,  however,  claiming  that 
the  said  W.  E.  D.  Stokes  had  converted 
them  to  his  own  use.  On  or  about  the  3d 
of  February,  1894,  the  present  corporation 
wa«  formed  by  said  Edward  S.  Stokes, 
James  D.  Leary,  and  E.  V.  Foote,  pursuant 
to  the  statute  of  New  York  known  as  the 
"Business  Corporations  Law,"  with  a  capi- 
tal of  $200,000.  On  the  2d  of  March,  1894, 
that  part  of  the  mortgaged  property  known 
aA  the  Hoffman  House"  was  duly  sold  by 
auction  by  the  referee,  and  purchased  for 
the  defendant  herein  for  the  sum  of  $120,- 
000.  The  terms  of  sale  provided  that  the 
property  was  to  be  subject  to  all  liens  of 
every  kind  and  description,  and  that  unpaid 
rent,  if  any,  would  be  allowed  to  the  pur- 
chaser. Said  terms  of  sale  also  provided 
that  the  purchaser,  upon  payment  of  the 
sum  bid.  was  to  receive  the  property  free 
and  clear  from  unpaid  rent  then  due,  or 
taxes  or  counsel  fees,  or  other  expenses  aris- 
insr  from  the  receivership.  All  such  claims, 
if  assumed  by  the  purchaser,  were  to  be  de- 
ducted from  the  price  the  property  brought. 
On  the  12th  of  May,  1894,  there  was  a  meet- 
ing of  the  incorporators  of  the  defendant, 
at  which  by-laws  were  adopted.  Edward  8. 
Stokes  was  elected  president;  Mr.  Foote, 
treasurer;  and  Mr.  Cornish,  secretary. 
Thereupon  a  resolution  was  adopted  con- 
firming the  purchase  made  on  March  2, 
1894,  at  said  foreclosure  sale.  Of  the 
amount  of  the  defendant's  bid,  $5,000  having 
been  paid  in  cash,  and  said  Edward  S. 
Stokes  having  delivered  to  the  defendant 
herein  the  300  bonds  controlled  by  him  in 
order  that  they  might  be  used  in  complet- 
ing the  purchase,  and  the  state  of  the  case 
with  reference  to  the  other  125  bonds  hav- 
ing been  reported  to  the  court,  on  the  15th 
of  May,  1894,  an  order  was  entered  whereby 
the  referee  was  directed  to  deliver  to  the 
purchaser  of  the  mortgaged  property  sold 
by  him.  as  above  mentioned,  conveyances 
and  transfers  thereof,  upon  receiving  in 
cash  the  ^nm  of  $5,000  in  addition  to  the 
sum  of  $5,000  in  cash  theretofore  paid  to 
him,  and  also  300  of  the  bonds  of  the  defend- 
ant to  secure  which  the  mortgage  mentioned 
in  the  complaint  in  the  action  was  given, 
and  also  a  bond  in  the  penal  sum  of  $35,- 
000,  with  sufficient  surety,  conditioned  to 
pay  to  said  referee  upon  demand  the  cash 
value  of  the  remaining  mortgage  bonds  of 
said  defendant  corporation  as  soon  as  their 
value  could  be  ascertained,  and  any  further 
sum  or  sums  which  might  be  necessary  to 
be  paid  under  the  decree  In  the  action.  On 
the  18th  of  May,  1894,  a  meeting  of  the  di- 
rectors of  the  New  Hoffman  House  Corpora- 
tion was  held,  at  which  it  was  reported  that 
arrangements  had  been  made  for  the  trans- 
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fer  of  the  property  to  the  corporation  on  fil- 
ino"  the  bond  directed  bv  the  court  as  afore- 
said;  and  the  officers  of  the  corporation 
were  authorized  to  issue  the  entire  stock  of 
the  company  (2,00Q  shares)  to  Edward  S. 
Stokes,  save  5  shares  issued  to  Mr.  Fo<»te, 
and  5  shares  issued  to  Mr.  Leary.  On  the 
25th  of  May,  1894,  another  meeting  of  the 
directors  was  held,  at  which  a  resolution 
was  passed  for  the  execution  of  the  $35,000 
bond,  and  this  bond  was  accordingly  execut- 
ed. Thereafter  and  upon  the  same  day  a 
deed  was  delivered  by  the  referee  to  the  New 
York  corporation  of  the  Hoffman  House 
property  so  purchased  by  it,  and  said  cor- 
poration went  into  possession.  After  this 
date,  however,  and  until  the  latter  part  of 
June,  1804,  the  receiver  kept  the  accounts  of 
the  receipts  and  disbursements  of  the  New 
Hoffman  House  Corporation  in  his  own 
name,  and  deposited  the  receipts  in  his  own 
bank,  drawing  checks  and  msJcing  cash  dis- 
bursements therefrom  on  behalf  of  the  new 
corporation.  On  the  29th  of  June,  1894, 
said  receiver,  finding  an  apparent  balance 
of  $9,282.42  in  his  account,  gave  a  check  for 
the  sum  to  the  New  Hoffman  House  Corpo- 
ration, and  closed  his  receivership  btfnk  ac- 
count, and  thereafter  all  transactions  were 
had  through  the  bank  account  of  the  Hoff- 
man House  of  New  York.  During  all  the 
time  that  the  said  receiver  was  in  possession 
of  the  leasehold  property  known  as  the"Hoff- 
man  House"  he  paid  no  rent  to  the  owners 
of  the  leases,  and  no  demand  was  made  of 
him  by  the  landlord  for  the  possession  of  the 
property.  The  landlord  insisted,  however, 
that  in  the  terms  of  sale  under  which  the 
said  leases  were  to  be  sold  in  the  foreclosure 
action  he  should  be  protected  so  that  the 
purchaser  at  said  foreclosure  sale  might  be 
required  to  pay  the  rent  which  had  accrued 
from  the  1st  of  December,  1893.  According- 
ly the  terms  of  sale  were  submitted  to  the 
landlord,  and  he  was  assured  by  Edward  S. 
Stokes,  one  of  the  incorporators  of  the  new 
corporation,  the  proposed  purchaser,  that 
the  purchaser,  upon  going  into  possession 
of  the  property,  would  pay  all  the  back 
rents.  As  soon  as  the  Hoffman  House  Cor- 
poration went  into  possession,  the  landlord 
made  a  demand  for  the  payment  of  the  rent, 
and  threatened  that,  imless  a  substantial 
payment  was  made  on  account  thereof,  he 
would  take  proceedings  to  recover  the  pos- 
session of  the  leased  property.  Thereupon 
the  said  Stokes,  as  receiver,  out  of  the 
moneys  in  his  hands  as  receiver,  wrongfully, 
as  is  claimed  by  the  plaintiff,  paid  to  the 
landlord  the  sum  of  $10,000  on  account  of 
rent:  and  subsequently  the  defendant  paid 
all  the  balance  of  the  rents,  amounting  to 
many  thousands  of  dollars.  In  January, 
1898*^  after  Edward  S.  Stokes  had  sold  out 
his  interest  in  the  defendant  corporation, 
he,  as  receiver,  commenced  this  action, 
claiming  the  right  to  recover  various  items 
among  which  was  the  sum  of  $10,000  paid 
by  him,  as  nbove  stated,  to  the  landlord  for 
rents.  The  action  was  referred  to  a  referee, 
who  has  reported  in  favor  of  the  plaintiff. 
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and  the  Judgment  entered  thereon  has  been 
affirmed  by  the  appellate  division. 

Mr.  David  MoOlnre,  with  Mr.  John  H. 
Rogan,  for  appellant: 

The  receiver  was  obligated  to  pay  the  rent 
accruing  during  the  term  of  his  receiver- 
ship. The  payment  of  the  rent  was  not  an 
extraordinary  expenditure.  The  mortgaged 
property  was  leasehold;  its  preservation  de- 
pended upon  the  payment  of  the  rent.  If 
the  property  was  to  be  saved  and  sold  for 
the  benefit  of  the  bondholders,  the  rent  had 
to  be  paid,  and  this  was  quite  a  usual  and 
ordinary  expenditure. 

It  should  be  presumed  that  the  court 
has  directed  its  officer  to  do  what  a  high- 
minded  man  would  do,  that  is,  pay  the  rent 
of  the  premises  occupied  by  him,  during  the 
period  of  his  occupancy. 

Oillig  V.  arant,  23  App.  Div.  600,  47  N.  Y. 
Supp.  78. 

When  a  chancery  receiver  takes  posses- 
sion of  leased  property,  and  continues  in 
possession  for  a  reasonable  time,  he  becomes 
liable  upon  the  lease. 

Woodruff  V.  Erie  R,  Co,  93  N.  Y.  609; 
Frank  v.  Ifevo  York,  L.  E,  d  W.  R.  Co.  122 
N.  Y.  197,  26  N.  E.  332;  Central  Trust  Co. 
V.  Wahaah,  8t.  L.  d  P.  R.  Co.  34  Fed.  269. 

The  receiver,  by  taking  possession  of 
leased  premises  and  retaining  possession, 
makes  himself  personally  liable  for  the  rent. 

People  V.  TJniveraal  L.  Ina.  Co.  30  Hun, 
142;  United  States  Trust  Co.  v.  Wabash 
Western  R.  Co.  150  U.  S.  299,  37  L.  ed. 
1088,  14  Sup.  Ct.  Rep.  86;  Clyde  v.  Rich- 
mond d  D.  R.  Co.  63  Fed.  21 ;  Wells  v.  Big- 
gins, 132  N.  Y.  459,  30  N.  E.  861;  Martin  v. 
Black,  9  Paige,  644,  38  Am.  Dec.  574. 

Messrs.  Carter,  Hughes,  ft  Divlght, 
for  respondent: 

The  receiver  was  under  no  legal  obliga- 
tion to  pay  the  rents.  He  was  not  a  statu- 
tory receiver  vested  with  the  title,  but  a 
common-law  receiver,  a  mere  custodian  of 
the  leasehold  property,  with  the  duty  of  ad- 
ministering it,  subject  to  the  direction  of 
the  court.  His  possession  was  the  posses- 
sion of  the  court,  and  not  otherwise.  He 
was  under  no  contractual  liability  to  the  les- 
sors, and,  as  he  was  not  assignee  of  the 
term,  he  did  not  become  liable  because  of 
any  privity  of  estate. 

Stewart  v.  Long  Island  R.  Co.  102  N.  Y. 
607,  55  Am.  Rep.  844,  8  N.  E.  200;  Walton 
V.  Staff  Old,  14  App.  Div.  312,  43  N.  Y.  Supp. 
1049;  Re  Otis,  101  N.  Y.  580,  5  N.  E.  571; 
Skip  V.  JJarwood,  3  Atk.  564;  Union  Nat. 
Bank  v.  Bank  of  Kansas  City,  136  U.  S. 
223,  34  L.  ed.  341,  10  Sup.  Ct.  Rep.  1013; 
Booth  V.  Clark,  17 'How.  322,  15  L.  ed.  164; 
Gaither  v.  Stockhridge,  67  Md.  222,  9  Atl. 
632,  10  Atl.  ,309;  Keeney  v.  Home  Ins.  Co. 
71  W.  Y.  396,  27  Am.  Rep.  60;  United  States 
Trust  Co.  V.  New  York,  W.  S.  d  B.  R.  Co. 
101  N.  Y.  478,  5  N.  E.  316;  Decker  v.  Gard- 
ner, 124  N.  Y.  334,  11  L.  R.  A.  480,  26  N. 
E.  814;  Davis  v.  Gray,  16  Wall.  203,  21  L. 
ed.  447. 

The  distinction  between  the  two  classes 
of  receivers  is  pointed  out  in  an  unvarying 
line  of  authorities  in  this  state. 
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Keeney  v.  Home  Ins.  Co.  71  N.  Y.  396, 
27  Am.  Rep.  60 ;  United  States  Trust  Co.  v. 
Neto  York,  W.  8.  d  B.  R.  Co.  101  N.  Y.  478, 
5  N.  E.  316;  Decker  v.  Gardner,  124  N.  Y. 
338,  11  L.  R.  A.  480,  26  N.  E.  814;  Davis  v. 
Gray,  16  Wall.  217,  21  L.  ed.  452;  Re  Otis, 
101  N.  Y.  580,  5  N.  E.  571;  Quincy,  M.  d 
P.  R.  Co.  V.  Humphreys,  145  U.  S.  82,  36 
L.  ed.  632,  12  Sup.  Ct.  Rep.  787 ;  New  York, 
P.  d  0.  R.  Co.  V.  New  York,  L.  E.  d  W.  JK. 
Co.  58  Fed.  280. 

The  order  appointing  the  plaintiff  re- 
ceiver did  not  authorize,  and  certainly  did 
not  bind,  him  to  pay  the  rents. 

Quinoy,  M.  d  P.  R.  Co.  v.  Humphreys, 
145  U.  8.  82,  36  L.  ed.  632,  12  Sup.  Ct.  R^. 
787;  United  States  Trust  Co.  v.  Wahash 
Western  R.  Co.  150  U.  S.  287,  37  L.  ed.  1085, 
14  Sup.  Ct.  Rep.  86. 

The  powers  of  a  chancery  receiver  are 
strictly  limited,  and  he  has  no  authority  to 
exceed  the  limits  prescribed  by  the  terms 
of  his  appointment.  If  it  should  appear 
that  othei'  payments  than  those  expressly 
authorized  are  necessary  or  equitable,  it  is 
his  duty  to  bring  the  matter  to  the  atten- 
tion of  the  court;  and  in  advance  of  its  in- 
structions and  the  determinaticm  of  the 
court  that  such  amounts  should  be  paid, 
there  is  neither  authority  nor  obligation  on 
the  part  of  the  receiver  to  pay  them. 

Atty.  Gen.  v.  Vigor,  11  Ves.  Jr.  563;  Wa- 
ters V.  Taylor,  15  Ves.  Jr.  25;  D<ms  v. 
Gray,  16  Wall.  203,  21  L.  ed.  447 ;  Booth  v. 
Clark,  17  How.  322,  16  L.  ed.  164;  Yer- 
planck  V.  Merca/ntile  Ins.  Co.  2  Paige,  438 ; 
Wyckoff  V.  Soofield,  103  N.  Y.  630,  9  N.  E. 
498:  Decker  v.  Go/rdner,  124  N.  Y.  334,  11 
L.  R.  A.  480,  26  N.  E.  814;  Hooper  v.  Wins- 
ton, 24  111.  353. 

The  lessors  were  at  liberty  to  intervene 
and  ask  the  court  to  require  its  receiver  to 
pay  rent,  or  to  be  allowed  to  take  possession 
of  the  property. 

Noe  V.  Gibson,  7  Paige,  613. 

While  the  receiver  was  not  liable  for  the 
rents,  the  leasehold  property  was  in  effect 
charged  with  their  payment,  and  the  de- 
fendant could  not  retain  the  possession  and 
enjoyment  of  the  property  it  had  purchased 
unless  the  arrears  were  paid. 

Catlin  V.  Grissler,  57  N.  Y.  363. 

The  fact  that  an  agreement  was  made,  on 
behalf  of  the  defendant,  to  pay  the  back 
rents  after  its  purchase  was  completed,  in 
consideration  that  the  lessors  would  not  re- 
enter, is  not  open  to  dispute.  This  agree- 
ment was  adopted  by,  and  bound,  the  de- 
fendant. 

Vilas  V.  Page,  106  N.  Y.  439,  13  N.  E. 
743;  Oakes  v.  Cattaraugus  Water  Co.  143 
N.  Y.  430,  26  L.  R.  A.  544,  38  N.  E.  461. 

It  was  not  necessary  that  the  assumption 
of  the  arrears  of  rent,  or  the  adoption  of 
the  agreement  to  that  effect,  sb'>uld  be  by 
formal  resolution  of  the  board  of  directors. 

Bank  of  United  States  v.  Dandridge,  12 
Wheat.  64,  6  L.  ed.  562;  Proprietors  of 
Canal  Bridge  v.  Gordon,  1  Pick.  297,  11  Am. 
Dec.  170;  Bank  of  Columbia  v.  Patterson, 
7  Cranch,  299,  3  L.  ed.  361 ;  Eureka  Clothes 
Wringing  Mach.   Co.  v.   Bailey   Washing  d 
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Wringing  Mach,  Co.  11  Wall.  488,  20  L.  ed. 
209;  Jacksonville^  M,  P,  R,  d  Nav,  Co,  v." 
Hooper,  160  U.  S.  514,  40  L.  ed.  615,  16  Sup. 
Ct.  Rep.  379;  Dunn  v.  8t,  Andrews  Church, 
14  Johns.  118;  Fifth  Nat,  Bank  v.  Navassa 
Phosphate  Co,  119  N.  Y.  256,  23  N,  E.  737; 
Martin  v.  Niagara  Falls  Paper  Mfg,  Co.  122 
N.  Y.  165,  25  N.  E.  303;  Hanover  Nat.  Bank 
V.  American  Dock  d  T.  Co,  148  N.  Y.  621, 
43  N.  E.  72:  Perry  v.  Council  Bluffs  City 
Waterworks  Co,  67  Hun,  456,  22  N.  Y.  Supp. 
151. 

Nor  is  it  important  that  the  agreement 
to  assume  the  arrears  of  rent  was  not  ex- 
pressed in  the  conveyance  to  the  defendant. 

Vilas  V.  Page,  106  N.  Y.  439,  13  N.  E.  743. 

Ovlleiit  J.,  delivered  the  opinion  of  the 
court: 

The  foregoing  statement  of  the  case  is 
taken  from  the  opini<Hi  of  the  presiding  jus- 
tice of  the  appellate  division,  and  adopted 
bv  us.  The  principal  questions  argued  on 
this  appeal  relate  to  the  award  made  by  the 
referee  to  the  plaintiff  of  the  sum  of  $10,- 
000  paid  by  the  receiver  to  the  landlord  on 
account  of  the  rent  after  the  defendant  en- 
tered into  possession  of  the  leasehold  prem- 
ises, and  to  the  refusal  of  the  referee  to  al- 
low the  defendant  its  counterclaim  for  some 
$19,000  paid  by  it  on  account  of  the  rents 
accruing  during  the  period  of  occupation  by 
the  receiver.  The  appellate  division  was 
unanimous  in  its  approval  of  the  disposition 
made  by  the  referee  of  the  defendant's  coun- 
terclaim; but  his  ruling,  that  the  plaintiff 
was  entitled  to  recover  the  payment  made 
by  him  on  account  of  rent,  was  affirmed  by 
a  divided  court.  The  judgment  in  the  fore- 
closure action  directed  tluit  the  mortgaged 
property  be  sold  ''subject  to  all  liens  of 
Cfvery  kind  and  description."  The  terms  of 
sale  under  which  the  property  was  sold  by 
the  referee,  after  enumerating  the  various 
leases  under  which  the  propc^y  was  held, 
stated,  "Unpaid  rent,  if  any,  will  be  al- 
lowed to  the  purchaser."  An  addendum 
contained  the  following  provisions:  "The 
purchaser,  upon  payment  of  the  sum  bid, 
shall  receive  the  property  free  and  clear 
from  unpaid  rent  now  due,  or  taxes  or  coun- 
sel fees  or  other  expenses  arising  from  the 
receivership.  All  such  claims,  if  assumed 
by  the  purchaser,  shall  be  deducted  from  the 
price  the  property  brings."  It  is  claimed  by 
the  counsel  for  the  respondent  that  the  de- 
fendant, after  the  purchase  at  the  foreclos- 
ure sale,  assumed  the  payment  of  the  back 
rents,  and  that  this  fact  materially  affects 
the  rights  of  the  parties  in  this  litigation. 
We  are  of  opinion  that  no  agreement  to  as- 
sume such  rents  was  establi^ed  by  the  evi- 
dence, and  our  disposition  of  the  case  will 
proceed  on  that  theory.  But,  though  the  de- 
fendant did  not  personally  assume  the  back 
rent>  it  necessarily  took  the  leasehold  prem- 
ises subject  to  the  burdens  of  such  rent, 
and  under  the  hazard  of  being  dispossessed 
by  the  landlord  and  losing  the  demised  term 
in  case  the  rent  was  not  paid.  It  is  clear 
that  mftder  Uie  terms  of  the  sale  the  pur- 
chaser was  to  receive  the  leaseholds  free  from 
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any  back  rent,  or  to  have  the  amount  of  the 
back  rent  allowed  him  out  of  the  purchase 
money,  which,  in  effect,  was  the  same  thing. 
If  the  purchase  had  been  made  by  a  third 
party,  paying  money  for  the  property,  the 
questions  before  us  would  be  without  prac- 
tical importance,  for  in  one  or  another  way 
the  purchaser  would  be  entitled  to  reim- 
bursement out  of  the  funds  realized  by  the 
foreclosure  suit,  whether  by  sale  or  receiver- 
ship, for  all  unpedd  rent  accruing  before  the 
time  of  sale;  and  we  do  not  say  that  the 
fact  that  the  defendant  purchased  in  bonds 
in  any  manner  affects  the  rights  of  the  par- 
ties. But  this  consideration  does  not  con- 
trol the  disposition  of  the  case.  This  action 
is  at  law  by  the  receiver  to  recover  money 
paid  by  him  for  the  defendant's  account. 
The  counterclaim  is  for  money  claimed  to 
have  been  paid  by  defendant  for  the  plain- 
tiffs' use  on  the  aebt  for  which  he  was  pri- 
marily liable.  We  think  that  the  decision 
of  the  action  must  proceed  on  the  same  lines 
as  if  the  defendant  nad  not  purchased  at  tl^e 
foreclosure  sale,  and  must  follow  the  deter- 
mination of  the  question  whether  the  plain- 
tiff was  legally  liable  ior  the  rent  accruing 
while  he  was  in  possession  of  the  leasehold 
premises.  When  the  defendant  bought  at 
the  foreclosure  sale,  it  made  no  contract 
with  the  receiver,  so  that  its  ri^ht  to  in- 
demnity for  the  accrued  rent  which  it  was 
compelled  to  pay  constituted  no  legal  claim 
against  him.  Indeed,  the  purchaser  made 
no  contract  with  the  referee.  "The  sale  is 
made  by  the  court.  .  .  .  The  purchaser 
could  not  sue  the  court,  and  it  could  not 
sue  him  upon  his  contract.  ...  By  bid- 
ding he  subjects  himself  to  the  jurisdiction 
of  the  court,  and,  in  effect,  becomes  a  party 
to  the  proceeding;  and  he  may  be  compelled 
to  complete  his  purchase  by  an  order  of  the 
court,  and  by  its  process  for  contempt,  if 
necessary."  Andreics  v.  O'Mahoney,  112  N. 
Y.  567,  20  N.  E.  374.  See  Miller  v.  Collyer, 
36  Barb.  250.  A  purchaser's  remedy  must 
therefore  necessarily  be  by  application  in 
the  action  in  which  the  sale  was  had,  and,  as 
his  claim  could  not  be  the  subject  of  an  af- 
firmative suit  on  his  part,  so  he  is  equally 
precluded  from  setting  it  up  as  a  counter- 
claim in  a  suit  brought  against  him. 

To  succeed  in  its  appeal,  the  defendant 
must,  therefore,  establish  the  proposition 
that  the  accruing  rent  constituted  a  legal 
liability  against  the  receiver.  We  think 
that  this  is  not  the  law.  The  plaintiff  was 
a  chancery,  or,  as  it  is  sometimes  called,  a 
common-law,  receiver,  not  a  statutory  one, 
who,  as  in  case  of  the  sequestration  of  an 
insolvent  corporation,  is,  m  effect,  a  mere 
assignee.  In  Keeney  v.  Home  Ins.  Co.  71 
N.  Y.  306,  27  Am.  Rep.  60,  it  was  held :  "A 
receiver  pefidente  lite  is  a  person  appointed 
to  take  charge  of  the  fund  or  property  to 
which  the  receivership  extends,  while  the 
case  remains  undecided.  The  title  to  the 
property  is  not  changed  by  the  appointment. 
The  receiver  acquires  no  title,  but  only  the 
right  of  possession  as  the  officer  of  the  court. 
The  title  remains  in  those  in  whom  it  was 
vested  when    the  appointment    was    made. 
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The  obje<?t  of  the  appointment  is  to  secure 
the  property  pending  the  litigation,  so  that 
it  may  be  appropriated  in  accordance  with 
the  rijihts  of  the  parties,  as  they  may  be 
deterjnined  by  the  judgment  in  the  action. 
.  .  .  The  appointment  of  the  plaintiff  as 
receiver,  therefore,  wrought  no  change  in  the 
title  of  (ho  property.*'  This  statement  of 
the  rigliLs  and  powers  of  chancery  receivers, 
and  of  the  character  of  their  possession  and 
title,  or  rather,  lack  of  title,  and  the  dis- 
tinction between  such  receivers  and  statu- 
tory receivers,  has  been  repeated  by  this 
court  in  Vnited  States  Ti-ust  Go,  v.  yew 
York,  H*.  S.  &  B.  R.  Co.  101  N.  Y.  483,  6  X. 
E.  316,  and  in  Decker  v.  Gardner y  124  N.  Y. 
334.  11  L.  R.  A.  480,  26  N.  E.  814.  It  was 
applied  in  the  case  of  the  committee  of  a 
lunatic  in  Re  Otis,  101  N.  Y.  580,  5  N.  E. 
571.  It  wa.**  there  held  that  the  committee 
did  not.  by  occupation  of  the  premises,  be- 
come liable  as  as.signee  of  the  term.  Judge 
Andrew*^,  writing  the  opinion  of  the  court, 
said:  ''But  the  committee  of  a  lunatic 
takes  no  title  to  the  real  or  personal  estate 
of  a  lunatic.  He  is  a  mere  bailiff  to  take 
charge  of  the  property  of  the  lunatic,  and 
to  administer  it  subject  to  the  direction  of 
the  court.  His  possession  is  the  possession 
of  the  court."  This  statement,  mutatis  mu- 
tandis, is  exactly  true  of  a  chancery  receiver. 
Originally  neither  the  receiver  nor  the  com- 
mittee could  sue  in  his  (yvm.  name,  but  this 
power  was  granted  to  both  by  the  same  stat- 
ute (chap.  112,  Laws  1845).  In  the  Otis 
Case,  Judge  Andrews  wrote:  **It  is  well 
settled  that  a  receiver,  or  an  assignee  in 
bankruptcy,  or  an  assignee  for  the  benefit  of 
creditors,  if  he  elects  to  accept  a  lease  be- 
longing:; to  the  debtor  or  assignor,  becomes, 
by  such  election,  assignee  of  the  lease,  and 
personally  liable  on  the  covenant  to  pay  rent, 
of  which  liability  he  can  onlv  discharge  him- 
self  by  an  assignment  or  surrender."  It 
is  plain,  however,  that  in  this  reference  is 
made  only  to  statutory  receivers;  for  the 
distinguished  judge  w^ho  wrote  in  the  Otis 
Case  also  wrote  the  opinions  in  the  Keeney 
Vase  and  in  the  United  Htates  Trust  Co. 
Vase,  the  latter  being  decided  at  the  same 
term  of  court  as  the  Otis  Case.  This  view 
of  the  effet't  of  the  appointment  of  a  chan- 
cery re>i*eiver  has  been  adopted  by  the  Su- 
preme Court  of  the  United  States.  Davis 
V.  Gray.  16  Wall.  218,  21  L.  ed.  452;  Quin^ 
ey,  M.  <i:  P.  R.  Co.  v.  Humphreys^  146  U.  S. 
82.  3G  L.  e<l.  632,  12  Sup.  Ct.  Rep.  787.  If 
it  be  true  that  a  chancer}'  receiver  takes  no 
title  to  a  leasehold  estate,  but  mere  posses- 
sion as  an  officer  of  the  court,  we  do  not  see 
how  any  privity  of  estate  can  be  created  be- 
tween him  and  the  lessor  by  which  be  can 
be<'ome  liable  as  assignee  of  the  term  upon 
the  covenant  to  pay  rent. 

It  is  contended,  however,  that  whatever 
be  the  force  of  the  foregoing  argument,  and 
whatever  the  true  character  of  his  posses- 
sion, it  is  settled  by  the  decided  cases  that 
a  chancery  receiver  is  liable  for  the  pay- 
ment of  rent  accruing  during  his  occupation. 
Before  considering  the  cases  cited  in  support 
of  this  assertion,  it  is  necessary  that  we 
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.should  have  in  mind  the  clear  distinction  be- 
tween the  legal  liability  of  the  receiver,  by 
virtue  of  his  appointment  as  such  and  bis 
possession  under  his  appointment,  and  the 
equitable  claim  which  a  lessor  may  have  for 
the  application  of  the  fund  in  court  towards 
the  satisfaction  of  the  rent.  The  first,  if  it 
exists,  is  absolute.  The  second  is  qualified, 
and  may  be  destroyed  by  superior  equities 
of  other  parties.  It  is  apparent  that  the 
claim  of  the  lessor  for  rent,  when  solely  an 
equitable  one,  must  be  established  in  the 
action  in  which  a  receiver  is  appointed;  for 
in  that  form  alone  can  parties  having  other 
equities  be  heard,  and  the  superiority  of 
equity  among  conflicting  claimants  be  deter- 
mined. Statements  concerning  the  liability 
of  the  receiver  to  pay  rent  when  made  in 
foreclosure  suits  are  not  necessarily  to  be 
interpreted  as  laying  down  a  rule  of  legal 
liability,  but,  rather,  as  asserting  the  equi- 
table rights  of  the  lessor.  Three  cases  in 
this  court  are  relied  on  by  the  counsel  for 
the  appellant.  The  first  is  that  of  Wood- 
ruff V.  Erie  R.  Co.  93  N.  Y.  609,  in  which 
it  was  held  that  a  receiver  must  pay  the 
rent  of  a  leased  railroad.  It  is  to  be  first 
observed  that  the  receiver  in  that  ease  had 
been  appointed  such  on  a  sequestration  of 
the  corporation  as  well  as  in  the  foreclosure 
suit.  He  was  therefore  a  statutory  re- 
ceiver. But,  beyond  this,  an  examination 
of  the  record  shows  that  in  the  first  instance 
the  plaintiff  made  his  application  in  the 
foreclosure  suit  to  compel  the  receiver  to 
pay  the  rent.  After  consideration  the  court 
deemed  it  wiser  that  the  plaintiff  should 
proceed  by  suit,  rather  than  by  summary 
application,  and  directed  him  to  bring  an 
action.  The  action  brought  in  pursuance  of 
this  direction  was  not  at  law,  but  in  equity; 
and  to  it  were  made  parties,  not  only  the 
receiver,  but  the  plaintiff  and  defendants  in 
the  action  in  which  the  receiver  had  been 
appointed.  It  was  therefore  entirely  prac- 
ticable to  determine  in  that  action  the  equi- 
ties of  all  parties.  The  next  case  is  that  of 
Frank  v.  A>w;  York^  L.  E.  &  W.  R.  Co.  122 
N.  Y.  197,  25  N.  E.  332,  in  which  were  in- 
volved the  same  receivership  and  the  same 
lease  as  in  the  preceding  ca^ic.  But  the  de- 
cision related  to  the  liability  of  a  corpora- 
tion which  had  purchased  on  foreclosure  and 
become  assignee  of  the  term.  The  third  is 
that  of  Wells  v.  Higgins,  132  N.  Y.  459.  30 
N.  E.  861,  in  which  a  receiver  of  leasehold 
premises  was  held  liable  in  an  action  at  law 
for  default  during  his  occupation  in  a  cove- 
nant to  pay  rent  and  taxes.  The  receiver 
in  that  case  was  a  chancery  receiver.  There 
may  be  a  question  as  to  whether,  under  the 
terms  of  the  order  appointing  him,  he  was 
directed  to  pay  the  rent.  However  this  may 
be,  the  decision  of  this  court  seems  to  have 
proceeded  on  the  ground  that  the  title  to  the 
demised  premises  vested  in  the  receiver.  I 
am  frank  to  say  that  very  probably  the 
point  presented  on, this  appeal  was  involved 
in  the  decision  of  that  case.  From  an  ex- 
amination of  the  briefs  of  counsel,  it  ap- 
pears that  no  question  was  made  that  a 
chancery  receiver  did  not  take  title  by  his 
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apj/ointment  and  possession;  but  it  was 
sought  to  relieve  the  defendant  on  the 
ground  that  he  was  appointed  receiver  only 
of  tlie  rents  and  profits,  and  not  of  the  prop- 
«rty  itself.  We  think  that  case  should  not 
control  us  now. 

Much  stress  is  also  laid  upon  the  case  of 
United  States  Trust  Co.  v.  Wabash  Western 
R.  Co.  150  U.  S.  287,  37  L.  ed.  1085,  14  Sup. 
Ct.  Rep.  86.  It  is  there  said:  "If  he  elect 
to  adopt  a  lease,  the  receiver  becomes  vested 
with  the  title  to  the  leasehold  interest,  and 
a  privity  of  estate  is  thereby  create<l  between 
the  lessor  and  the  receiver,  by  which  the  lat- 
ter becomes  liable  upon  the  covenant  to  pay 
rent.''  This  statement  was  made  on  an  ap- 
plication in  the  foreclosure  suit  in  which 
the  receiver  was  appointed.  It  may  well  be, 
therefore,  that  the  court  intended  to  assert 
only  what  would  constitute  an  equitable 
-claim  of  the  lessor  upon  the  funds  in  court. 
As  a  matter  of  fact,  the  lessors  were  not  al- 
lowed the  rental  of  the  whole  period  during 
which  the  receiver  was  in  possession  of  the 
leased  railroad,  but  only  for  rent  accruing 
subsequent  to  an  order  made  by  the  court, 
on.  an  application  of  the  lessors,  that  the  re- 
ceiver either  pay  rent  or  surrender  the  road. 
If  the  right  of  the  lessor  to  rent  depended 
upon  priWty  of  estate  between  the  receiver 
and  the  lessor,  it  is  not  entirely  clear  how 
this  result  was  reached.  That  tlie  case  was 
really  disposed  of  on  equitable  considera- 
tions appears  from  the  conclusion  of  the 
■opinion:  "As  bearing  upon  the  general 
equities  of  the  case,  it  may  be  remarked 
that,  while  the  proceedings  in  the  foreclosure 
of  the  Wabash  mortgage  did  undoubtedly 
result  in  the  detention  of  the  road  from  its 
lawful  owners  for  about  fifteen  months  with- 
out the  payment  of  the  agreed  rent,  the  road 
during  this  time  earned  nothing  beyond  its 
operating  expenses,  and  there  is  nothing  to 
indicate  that  it  would  have  done  so  in  the 
hands  of  its  owners,  so  that  in  fact  they  lost 
nothing.  Indeed,  it  is  scarcely  credible  that 
they  would  have  delayed  so  long  to  demand 
possession  of  the  road,  if,  in  their  opinion,  it 
could  have  been  operated  at  a  profit." 

We  also  agree  with  the  learned  court  be- 
low that  the  terms  of  the  order  appointing 
the  plaintiff  receiver  did  not  require  him  to 
pay  the  accrued  rent.  Nor  can  that  pay- 
ment be  considered  as  having  been  made  un- 
der the  stress  of  necessity,  in  order  to  save 
the  mortgaged  property.  At  the  time  of  the 
payment  the  sale  had  been  effected,  and  the 
purchaser  was  in  possession.  Though  it  did 
•not  assume  the  rent  in  arrears,  tlie  defend- 
ant was  required  to  pay  such  rent  to  save 
its  lease  from  forfeiture.  The  act  of  the  re- 
ceiver was  therefore  an  appropriation  of  a 
■fund  in  court  without  the  authority  of  the 
court,  and  must  be  considered  to  have  been 
so  appropriated  for  the  defendant's  benefit. 
It  follows  that  the  judgment  was  correct, 
and  should  be  affirmed. 

We  do  not  wish  our  decision  to  be  misin- 
terpreted. We  have  discussoil  the  rights  of 
the  parties  from  a  technical  point  of  view, 
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regardless  of  the  equitable  claims  of  the  de- 
fendant, simply  because  we  deem  that  it 
would  set  a  very  bad  precedent  to  attempt 
to  adjust  those  equities  in  this  action,  in 
which  all  the  facts  determining  such  equi- 
ties are  not,  and  cannot  be,  before  us. 
While  we  have  held  that  no  legal  liability 
for  the  payment  of  rent  was  imposed  upon 
the  receiver,  either  by  virtue  of  his  appoint- 
ment and  possession  as  such,  or  by  the 
terms  of  the  order  appointing  him,  we  have 
not  decided  that  the  lessors  had  not  a  most 
equitable  claim  to  have  all  the  net  profits 
of  the  operation  of  the  hotel,  after  the  pay- 
ment of  its  running  expenses,  applied  to  the 
payment  of  the  rent  of  the  premises,  the  use 
of  which  by  the  receiver  produced  the  fund  in 
court.  In  Re  Otis,  Judge  Andrews  said: 
"If  the  leased  premises  are  occupied  by  the 
committee,  and  such  occupation  is  to  the  ad- 
vantage of  the  estate,  as  where  it  was  neces- 
sary in  order  to  carry  on  or  dose  up  the 
business  of  the  lunatic,  the  rent  accruing 
during  such  occupation  would  justly  be  re- 
garded as  a  reasonable  expense  incurred  by 
the  committee.''  Nor  do  we  decide  that  the 
defendant  did  not,  under  the  terms  of  the 
sale,  by  which  it  was  to  receive  the  property 
free  and  clear  of  unpaid  rent,  succeed  to  the 
equities  of  the  lessor,  as  well  as  acquire  new 
equities  of  its  own.  The  defendant  has  not 
been  without  remedy.  During  the  pendency 
of  this  action  it  could  have  appli^  in  the 
foreclosure  suit  for  an  order  of  the  court 
ratifying  the  payment  made  by  the  receiver 
on  account  of  the  rent.  If  such  a  motion 
had  been  gi'anted,  it  would  have  disposed  of 
that  claim,  and  no  recovery  for  the  amount 
could  have  been  allowed.  It  is  not  too  late 
for  the  defendant  now,  by  application  in 
the  foreclosure  suit,  to  have  all  its  equities 
established  and  preserved.  It  may  move  the 
court  for  a  ratification  for  the  payment  of 
rents  made  by  the  receiver,  and  for  a  direc- 
tion to  its  officer  to  reduce  the  judgment  by 
that  amount  and  interest.  If  the  amount 
of  the  present  recovery  is  to  be  ultimately 
restored  to  the  defendant  on  account  of  the 
unpaid  rent  which  it  should  have  been  al- 
lowed out  of  the  purchase  money,  this  judg- 
ment might  be  permitted  to  stand  unen- 
forced, as  settling  the  accounts  between  the 
receiver  and  the  defendant,  aiid  to  be  cred- 
ited as  a  payment  on  such  restoration.  All 
these  matters,  however,  are  questions  which 
can  be  determined  only  in  the  foreclosure 
action,  and  upon  which  we  do  not  pass. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs,  but  without  prejudice  to 
a  motion  by  defendant  to  stay  its  enforce- 
ment pending  such  application  to  be  made 
in  the  action  in  which  the  receiver  was  ap- 
pointed as  it  may  be  advised. 

Parker,  Ch.  J.,  and  Werner,  J.,  concur. 
Gray,  J.,  concurs  in  result. 

Haight,  J.,  dissenting: 
The  order  appointing  Edward  S.   Stokes 
as  recei\'ev  of  the  Hoffman  House  authorized 
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and  empowered  him  "to  take  poesessioa  of 
and  carry  on  the  several  hotels  and  restau- 
rants, the  leases  of  and  chattels  in  which 
are  covered  by  the  said  mortgage,  ...  . 
and  with  authority  to  do  any  and  all  otbcr 
things  which  may  be  necessary  or  proper 
to  be  done  in  the  general  and  ordinary  con- 
duct of  similar  places  of  business."  It  is 
true  that  the  payment  of  the  rent  accruing 
during  the  occupancy  of  the  receiver  upon 
the  lease  of  the  Hoffman  House  is  not  cs- 
pressly  directed  by  the  order,  but  we  will 
not  assume  that  a  court  of  equity,  in  mak- 
ing the  order,  intended  to  hold  possession  of 
the  leasehold  property,  and  appropriate  its 
entire  earnings,  and  thus  deprive  the  land- 
lord of  the  rent  that  l^ally  and  equitably 
belonged  to  him.  The  payment  of  such  rent 
was  proper,  and  was  one  of  the  things  ordi- 
narily done  in  the  conduct  of  a  hotel  busi- 
ness upon  leased  property,  and,  to  our  minds, 
was  clearly  contemplated  by  the  court  mak- 
ing the  order.  Again,  considering  the  case 
independently  of  the  order,  and  upon  the 
assumption  that  it  contained  no  provision 
authorizing  the  payment  of  the  rent,  the 
fact  nevertheless  exists  that  the  receiver 
did  pay  the  sum  of  $10,000  to  the  landlord 
for  rent  accruing  during  the  time  that  the 
premises  were  occupied  by  him  as  receiver 
and  the  question  now  is.  Can  he  recover  this 
sum  back  from  the  defendant?  After  pay- 
ing the  rent  referred  to,  the  receiver  had 
on  hand  upward  of  $9,000.  He  must  there- 
fore, have  saved  from  the  operation  of  the 
property  during  his  receivership  upwards 
of  $19,000  over  and  above  running  ex- 
penses, not  including  the  rent.  The  rent  of 
the  premises  during  the  receivership  ex- 
ceeded in  amount  the  $10,000  paid,  and,  un- 
der the  circumstances,  a  court  of  equity 
would  certainly  have  applied  this  surplus 
upon  the  rent,  had  it  been  asked  so  to  do  by 
the  landlord  or  the  receiver.  Instead  of 
asking  the  court  for  such  an  order,  the  re- 
ceiver made  the  payment  voluntarily,  with- 
out protest,  under  no  mistake  of  fact  or  law, 
and  no  creditor  of  the  corporation  or  other 
person  has  ever  appeared  to  object  to  or 
question  the  propriety  of  such  payment. 
Under  these  circumstances,  no  court,  in  the 
exercise  of  its  equity  powers  could,  when  re- 
quested, properly  refuse  to  confirm  such 
payment.  The  payment  was  but  right  and 
proper.  The  rent  belonged  to  the  landlord 
and  he  was  entitled  to  it.  The  defendant 
did  not  owe  it,  and  was  under  no  obliga- 
tion, either  in  law  or  equity,  to  pay  it. 
Under  the  notice  of  sale,  the  purchaser,  up- 
on payment  of  the  sum  bid,  was  to  have  the 
property  free  and  clear  from  unpaid  rent. 
He  had  the  right  to  assume  and  pay  the 
rent,  if  he  so  elected,  and  deduct  the  amount 
from  the  purchase  price,  but  this  was  a 
privilege  personal  to  the  purchaser.  He  had 
the  right  to  take  the  furniture  and  other  per- 
sonal property  covered  by  the  mortgage  from 
the  hotel  building,  and  use  or  dispose  of  it 
elsewhere.  He  could  either  surrender  the 
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leasehold  property  to  the  landlord,  or  leave 
it  in  the  hands  of  the  receiver.  It  does  not 
appear  to  us  that  a  payment  made  under 
such  circumstances  can  properly  be  held  to 
be  the  wrongful  appropriation  of  the  moneys 
of  the  receivership. 

It  is  contended  that  the  payment  of  rent 
was  made  for  the  benefit  of  the  defendant. 
We  do  not  so  understand  the  facts.  As  we 
have  already  seen,  the  defendant,  aa  pur- 
chaser, was  under  no  obligation  to  pay  the 
back  rent  accrued;  and,  if  it  did  choose  to 
pay  such  rent,  it  had  the  right  to  deduct 
the  amount  so  paid  from  the  purchase  price. 
If  the  rent  was  paid  by  the  receiver,  then  the 
purchaser  could  perform  his  part  of  the  con- 
tract by  paying  over  the  purchase  price  to 
the  officer  of  the  court  making  the  sale.  So 
far  as  he  was  concerned,  he  had  to  pay  the 
purchase  price  either  to  the  referee  or  to  the 
landlord,  but  in  no  event  could  he  be  called 
upon  to  pay  more.  The  payment  by  the  re- 
ceiver merely  r^ieved  the  defendant  from 
paying  that  amount  to  the  landlord,  but  he 
remained  obligated  to  pay  it  to  the  referee. 
It  is  not,  therefore,  apparent  how  the  de- 
fendant was  benefited  l^  such  payment,  or 
how  it  can  be  held  to  have  been  made  for  ita 
benefit. 

It  is  said  that  this  is  an  action  at  law. 
Undoubtedly,  but  the  plaintiff  seeks  to  re- 
cover back  money  which  he  has  voluntarily 
paid  to  the  person  entitled  thereto,  under 
no  mistake  of  fact  or  law,  which  payment  a 
court  of  equity  would  have  compelled  had 
it  been  requested  so  to  do.  Our  attention 
has  been  called  to  no  authority  which  au- 
thorizes a  recovery  at  law  under  such  cir- 
cumstances. The  defendant,  doubtless, 
could  have  applied  in  the  foreclosure  suit 
for  an  order  ratifying  the  payment  made  by 
the  receiver  on  account  of  the  rent  during 
the  pendency  of  this  action.  If  such  a  mo- 
tion had  been  granted,  it  would  have  dis- 
posed of  the  claim.  It  may  not  be  too  late 
for  the  defendant  )iow  to  move  for  a  stay 
of  execution  upon  this  judgment,  pending 
an  application  in  the  foreclosure  suit,  to 
have  all  of  its  equities  established  and  pre- 
served. A  proper  result  may  be  reached  by 
adopting  that  practice,  but  it  would  doubt- 
less result  in  further  litigation  which  might 
extend  over  years.  The  plaintiff  has 
brought  this  action  to  recover,  among  other 
items,  the  $10,000  paid  by  him  for  rent. 
The  issue  raised  thereon  is  now  before  us 
for  determination.  We  have  jurisdiction  to 
now  dispose  of  that  controversy,  without  re- 
mitting it  to  another  tribunal,  and,  under 
the  circumstances,  it  appears  to  be  our  duty 
to  do  so. 

No  other  errors  appear  in  the  case  which 
require  consideration  here.  Tlie  judgment 
should  be  modified  by  deducting  the  sum  of 
$10,000,  with  interest  thereon  from  the  26th 
day  of  January,  1898,  from  the  amount  of 
the  recovery  herein;  and,  as  so  modified,  the 
judgment  should  be  affirmed,  with  costs  to 
the  appellant. 

O'Brien   and  Landon,  JJ.,  coneur. 
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V. 

Peter  A.  CASSIDY  et  al,  Appta. 
(165  N.  Y.  684.) 

1.  It    is     for    tlie    Jury-    to    determine 

whether  or  not  a  contractor  provided  a  safe 
working  place  for  his  servants,  where  he  was 
engaged  in  catting  a  trench  along  the  founda- 
tion of  a  chimney  under  which  he  had  run 
narrow  tunnels  to  be  filled  with  masonry  to 
support  the  chimney,  leaving  a  layer  of  earth 
between  the  top  of  the  tunnel  and  the  founda- 
tion, in  which  tunnel  the  servants  were  re- 
quired to  work  after  the  contractor  had 
Icnowledge  that  the  undisturbed  earth  had  be- 
come saturated  with  water. 

2.  A  contractor's  employee  does  not 
assume  tlie  risk  of  tlie  service,  and  is 
not  guilty  of  contributory  neligence,  as  mat- 
ter of  law,  in  obeying  the  contractor's  order 
to  go  into  a, narrow  trench  which  has  been 
run  under  the  foundation  of  a  chimney,  and 
level  the  bottom  to  receive  masonwork  to  sui>- 
port  the  chimney,  where  he  is  unacquainted 
with  the  actual  perils  of  the  situation,  and 
no  perils  are  visible. 

3.  An  expert  may  si'vo  Ills  opinion 
upon  a  liypotlietical  case  based  upon 
the  facts  in  evidence,  as  to  the  propriety 
of  a  method  of  supporting  a  chimney  along 
which  a  trench  was  being  excavated,  and  as 
to  how  the  work  should  have  been  done  for 
the  safety  of  the  workmen,  in  an  action  by 
an  employee  for  injuries  caused  by  earth  fall- 
ing upon  him  while  carrying  out  the  contract- 
or's orders  in  constructing  such  support. 

(Parker,  Ch.  J.,  and  Oray,  J„  di$»ent.) 

(February  6,  1901.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  lliird  Department,  affirming  a 
judgment  of  a  Trial  Term  for  Albany  Coun- 
ty in  favor  of  plaintifif  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  &en  caused  by  defendant's 
negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Lewis  E.  Carr,  with  Mr.  E.  W. 
]>oiisla8,  for  appellants: 

PlaintifT  knew  the  situation  of  affairs  in 
the  place  where  he  was  directed  to  work, 
and,  having  that  knowledge,  may  not  charge 
his  employers  for  the  injurious  conse- 
quences to  him  arising  therefrom. 

Plaintiff  having  opportunity  to  know,  and 
also  actual  knowledge  of,  the  place  and  its 
surroundings,  he  must  be  held  to  have  as- 
sumed the  risks  of  the  employment  at  that 
place,  whatever  they  were. 

Hickey  v.  TaaffCy  105  N.  Y.  26,  12  N.  B. 
286;  Shaw  v.  Sheldon,  103  N.  Y.  668,  9  N. 
E.  183;  Cahill  v.  Hiltony  106  N.  Y.  612,  13 
N.  E.  339 ;  Croton  v.  Orr,  140  N.  Y.  450,  35 
N.  E.  648 ;  Kaare  ▼.  Troy  Steel  d  I.  Co.  139 
N.  Y.  3G9,  34  N.  E.  901 ;  Appel  v.  Buffalo, 


If.  Y.  d  P.  B.  Co.  Ill  N.  Y.  560,  19  N.  E. 
93;  Horrigan  v.  New  York  O,  d  H.  B.  B, 
Co.  7  App.  Div.  377,  39  N.  Y.  Supp.  938; 
Powers  V.  New  York,  L.  E.  d  W.  B.  Co.  98 
N.  Y.  274;  Sweeney  v.  Berlin  d  J.  Envelope 
Co.  101  N.  Y.  520,  54  Am.  Rep.  722,  5  N. 
E.  358;  DeForest  v.  Jewett,  88  N.  Y.  264; 
Freeman  v.  Olens  Falls  Paper  Mill  Co.  70 
Hun,  630,  24  N.  Y.  Supp.  403. 

If  there  is  danger  which  is  obvious  to  or- 
dinary observation,  which  another  person  of 
ordinary  prudence  would  see  by  looking,  the 
employee  is  chargeable  with  contributory 
negligence  if  he  in  fact  sees  it,  or  ought  to 
see  it,  and,  notwithstanding  his  opportuni- 
ty to  know,  or  his  actual  knowledge,  con- 
tinues his  work,  and  is  injured. 

Crown  v.  Orr,  140  N.  Y.  450,  36  N.  E.  648; 
Swenaon  v.  Mahopao  Iron  Ore  Co.  24  N.  Y. 
S.  R.  43,  6  N.  Y.  Supp.  520;  Jenkins  v.  Ma- 
hopac  Iron  Ore  Co.  32  N.  Y.  S.  R.  866,  10 
N.  Y.  Supp.  484;  Marsh  v.  Chickering,  101 
N.  Y.  396,  5  N.  E.  56;  Hart  v.  Naumburg, 
123  N.  Y.  041,  25  N.  E.  385. 

Defendants  did  not  furnish  an  unsafe 
place  for  plaintiff  to  work  in,  but,  if  the 
place  was  dangerous,  it  was  so  from  the  na- 
ture of  the  work  of  excavation;  and  the 
plaintiff  was  engaged  in  constructing  a 
place  in  which  to  work. 

Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E. 
905;  CConnell  v.  Clark,  6  App.  Div.  33,  39 
N.  Y.  Supp.  454;  Smith  v.  Empire  Tranap. 
Co.  89  Hun,  588,  36  N.  Y.  Supp.  534;  Col- 
Una  V.  Crimmina,  11  Misc.  24,  31  N.  Y.  Supp. 
860;  Kranz  v.  Long  laland  B.  Co.  123  N.  Y. 
1,  25  N.  E.  206 ;  Loughlin  v.  State,  106  N. 
Y.  159,  11  N.  E,  371;  Cregan  v.  Maraton, 
126  N.  Y.  568,  27  N.  E.  952;  Vincennea 
Water  Supply  Co.  v.  White,  124  Ind.  376,  24 
N.  E.  747;  Pederaon  v.  Buahford,  41  Minn. 
289,  42  N.  W.  1063 ;  Griff^  v.  Ohio  d  M.  B. 
Co.  124  Ind.  326,  24  N.  E.  888;  Anderson  v. 
Winaton,  31  Fed.  528;  McKinzie  v.  Phila- 
delphia, 8  Pa.  Co.  Ct.  293. 

Mr.  Ensene  D.  Flanlgan,  for  respond- 
ent: 

It  was  the  absolute  duty  of  defendants  to 
make  the  sides  of  this  hole  reasonably  safe 
before  ordering  plaintiff  to  commence  work 
in  it,  and  he  had  the  riffht  to  assume  that, 
when  he  went  into  this  hole  in  obedience  to 
the  personal  command  of  defendants,  they 
had  performed  their  full  duty  towards  him. 

Ellia  y.  New  York,  L.  E.  d  W.  B.  Co.  96 
N.  Y.  646;  Willy  v.  Mulledy,  78  N.  Y.  310, 
34  Am.  Rep.  536;  Harroun  y.  Bruah  Eleo^ 
trio  Light  Co.  12  App.  Div.  126,  42  "N.  Y. 
Supp.  716;  Noyea  v.  Smith,  28  Vt.  59,  66 
Am,  Dec.  222;  Miokee  v.  Walter  A.  Wood 
Mowing  d  B.  Maoh.  Co.  70  Hun,  456,  24  N. 
Y.  Supp.  501. 

The  injury  arose  from  purely  extrinsic 
causes  which  were  not  connected  with  his 
work,  and  consequently  not  within  the 
risks  of  his  employment,  and  from  some- 


NoTE. — As  to  liability  of  master  for  Injury 
to  servant  by  caving  In  of  tunnel,  see  the  earlier 
case  in  this  series  of  Hanley  v.  California  Bridge 
ie  Constr.  Co.  (Cal.)  47  L.  R.  A.  597. 

As  to  duty  to  furnish  safe  place  for  miners  to 
woric,  see  Cimsolidated  Coal  &  Min.  Co.  v.  Floyd 
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(Ohio)  25  L.  R.  A.  848,  and  note;  Petaja  v. 
Aurora  Iron  Min.  Co.  (Mich.)  82  L.  R  A.  435; 
Turner  v.  St.  Clair  Tunnel  Co.  (Mich.)  36  L.  R. 
A.  134.  47  L.  R.  A.  112:  and  Williams  v. 
Thacker  Coal  &  Coke  Co.  (W.  Va.)  40  L.  R.  A. 
812. 
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form  his  part.  In  regard  to  damages  the  court 
said :  '*The  value  of  the  chattel,  at  the  time 
ol  the  conversion,  Is  not,  in  all  cases,  the  rule 
of  damages  in  trover,  if  the  thing  be  of  a  deter^ 
minate  and  flxed  value,  it  may  be  the  rule ;  but 
where  there  is  an  uncertainty,  or  fluctuation  at- 
tending the  value,  and  the  chattel  afterwards 
rises  In  value,  the  plaintiff  can  only  be  indem- 
nified by  giving  him  the  price  of  it  at  the  time 
he  calls  upon  the  defendant  to  restore  it,  and 
one  of  the  cases  even  carries  the  value  down  to 
the  time  of  the  trial." 

And  a  pledgee  of  state  scrip,  selling  more  than 
is  necessary  to  pay  the  debt, .  is  liable  to  the 
pledgeor  in  damages.  Fitzgerald  v.  Blocher,  32 
Ark.  742,  29  Am.  Rep.  3.  The  damages  in  such 
a  case  are  the  difTerence  between  the  surplus 
paid  to  the  pledgeor  and  the  value  of  such  se- 
curities purchased  by  the  pledgeor  to  replace 
them.  The  pledgeor,  by  accepting  the  surplus, 
does  not  ratify  the  sale  as  to  so  much  of  the 
collateral,  where  he  does  not  consent  in  advance 
to  the  sale. 

The  pledgeor  will  be  entitled  to  a  credit  of  the 
actual  value  of  the  bonds  at  the  time  of  sale 
where  the  sale  of  a  bond  held  as  collateral  is  in- 
valid.    Washburn  v.  Pond,  2  Allen,  474. 

And  the  pledgeor  may  maintain  an  action  for 
the  surplus  between  the  debt  and  the  value  of 
mortgage  bond  held  as  collateral,  where  the 
sale  is  invalid.  Barber  v.  Hathaway,  47  App. 
l)lv.  165,  62  N.  y.  Supp.  329.  In  this  case  it 
was  said  that  "a  wrongful  sale  by  a  creditor  of 
collateral  security  placed  in  his  hands  by  the 
debtor  Is  a  conversion." 

A  pledgee  Helling  a  note  without  authority  is 
liable  for  a  conversion.  Richardson  v.  Ashby, 
132  Mo.  '2iiS,  33  S.  W.  306.  In  this  case  the 
court  said:  ''The  law  holds  the  pledgee  liable 
as  for  a  full  conversion  and  appropriation  of  the 
collateral  aH  soon  as  disposed  of,  and  the  pledge- 
or's  damages  is  the  difference  between  the 
amount  due  on  the  principal  debt  and  the  value 
of  the  collateral  at  the  time  of  the  conversion 
as  declared  by  the  trial  court  in  Its  Unding." 

And  a  sale  of  commercial  paper  by  the  pledgee 
to  the  maker  of  the  same  will  render  the  pledgee 
liable  to  the  pledgeor  for  conversion,  where  the 
pledgee  has  not  express  power  of  sale.  Powell 
T.  Ong,  92  III.  App.  95.  In  this  case  it  is  said 
that  under  an  express  power  of  sale  commercial 
paper  could  not  be  turned  over  to  the  maker, 
and  this  would  be  so  held  whether  there  was  any 
fraud  or  collusion,  and  a  sale  made  In  that  way 
will  be  held  to  be  merely  a  compromise. 

Ad  action  on  the  case  may  be  maintained 
where  the  pledgee  sells  bonds  without  autboriry 
or  notice.  Read  v.  Lambert,  10  Abb.  Pr.  N.  S. 
428.  In  this  case  the  court  said:  "But  if  it 
were  necessary  to  give  to  this  case  the  name 
of  some  old  form  of  action,  with  a  view  to  the 
present  application  of  rules  and  principles  which 
would  have  been  applied  on  a  like  state  of  facts 
before  the  Code,  we  should  regard  this  as  a 
special  action  on  the  case,  brought  to  recover 
damages  for  a  wrong.  It  is  not  the  less  an  ac- 
tion on  the  case  because  a  conversion  of  the 
property  is  charged,  although  that  term  was 
most  commonly  found  in  a  pleading  in  trover. 
In  either  form  of  action  a  tortious  act  would 
have  been  charged  by  the  use  of  that  or  some 
equivalent  term." 

A  pledgee  is  liable  to  the  pledgeor  for  the 
value  of  notes  held  as  collateral  and  sold  with- 
out authority.  Wheeler  v.  Newbould,  5  Duer, 
29,  Affirmed  16  N.  Y.  392.  This  was  an  action 
to  recover  the  t>alance  due  to  the  plaintiffs  from 
the  proceeds  of  certain  notes  which  iiad  beon 
pledged  as  collateral. 

AT)i\  where  the  pledgee  sold  to  the  agent  of 
the  maker,  a  note  held  as  collateral.  It  was  held 
that  the  pledgee  was  liable  to  the  pledgeor  for 
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the  difference  between  the  face  value  <^  the  col- 
lateral note  and  the  indebtedness  to  the  pledgee 
at  the  time  of  its  conversion.  B.  V.  Ha  Hack 
Lumber  &  Mfg.  Co.  v.  Gray,  19  Colo.  149.  34 
Pac.  1000:  Fletcher  v.  Dickinson,  7  Allen.   23. 

An  action  for  an  accounting,  or  for  the  pro- 
ceeds or  value,  may  be  maintained  where  ibe 
sale  of  bonds  held  as  collateral  is  invalid.  First 
Nat.  Bank  v.  Ohio  Falls  Car  ft  Locomotive 
Works,  20  Fed.  06.  In  this  case  the  court 
said :  "They  are  therefore,  all  alike,  tx>und. 
not  to  give  credit  for  the  amount  of  their  re- 
spective bids,  but  to  account  for  the  bonds  pur- 
chased, or  for  the  proceeds  or  value  thereof, 
in  case  they  have  been  disposed  of." 

So»  a  pledgee,  having  purchased  at  his  own 
sale  bonds  and  stocks,  will  be  required  to  ac- 
count to  the  owner  of  the  same  for  any  surplus 
after  the  payment  of  the  debt  secured  thereby. 
Hestonvllle,  M.  ft  F.  Pass.  R.  Co.  v.  Shields, 
3  Brewst.   (Pa.)   257. 

And  a  sale  of  notes  by  the  pledgeor  without 
authority  will  render  him  liable  to  account  to 
the  pledgee  the  same  as  though  he  had  collected 
the  note.  Hazxard  v.  Duke,  64  Ind.  220.  In 
this  case  it  was  held :  "It  is  clear  that  the 
appellee — it  beini^^^  a  money  transaction — was 
esntitled  to  interest  on  all  money  detained  from 
him ;  but  it  is  not  so  clear  that  the  appellants 
were  entitled  to  deduct  the  expenses  of  col- 
lecting notes  which  they  had  wrongfully  sold 
as  their  own  propert}',  and  converted  the  pro- 
ceeds to  their  own  use." 

A  pledgeor  of  bank  bills  is  entitled  to  credit 
on  the  debt  of  dividends  paid  on  such  bills  where 
the  pledgee  sells  the  same  after  the  pledgeor 
has  failed  in  the  banking  business.  lie  LlLcb- 
lield  Bank,  28  Conn.  575.  In  this  case  the  court 
said :  "We  cannot  assent  to  the  principle  of 
law  laid  down  by  the  Judge  of  the  superior  court, 
as  the  very  ground- work  of  his  opinion,  that  be- 
cause the  Connecticut  Bank  had  no  right  (and 
we  think  it  had  not)  to  sell  as  merchandise  in 
the  market  the  $7,000  in  bills  of  the  Litchfield 
Bank,  held  by  it  as  collateral  security  for  the 
loan  of  $5,000,  it  follows  that  the  Connecticut 
Bank  is  liable  to  account  for  them  at  their  par 
value.  .  .  .  They  are  liable  only  for  the 
injury  which  they  have  thereby  done  to  the 
Litchfield  Bank,  the  amount  of  which  is  just 
what  the  bank,  or  the  receivers  of  the  bank, 
have  to  pay  to  the  bona  flde  holders  of  these 
bills." 

A  pledgeor  ttiking  less  than  ^the  face  of  the 
note  fnmi  the  maker  of  a  mortgage  note  held  as 
collateral  will  not  relieve  the  maker  from  lia- 
bility to  the  pledgeor.  Zlmpleman  v.  Veeder, 
98  111.  613. 

In  Lacombe  v.  Forstall's  Sons.  123  U.  S.  562, 
31  L.  ed.  255,  8  Sup.  Ct.  Rep.  247,  It  was  said 
that  If  the  pledgee  should  make  a  fraudulent 
sale  of  bonds  held  as  collateral,  the  pledgeors 
mij;ht  tender  the  amount  due  on  the  bonds  and 
bring  an  action  of  replevin  or  sequestration, 
or  they  might  bring  an  action  in  the  nature  of 
tort  for  conversion.  In  which  latter  case,  if  they 
succeeded,  the  value  of  the  bonds  would  be  the 
measure  of  recovery  after  deducting  the  amonnt 
due  to  the  pledgee. 

A  purchaser  at  an  invalid  sale,  with  notice 
of  the  pledge  of  commercial  paper,  wHl  be  held 
to  be  a  trustee  of  the  pledgeor.  Boswell  v. 
Thigi>en,  75  Miss.  308,  22  So.  823.  In  this 
case  the  court  said:  "It  seems  to  us  that  the 
subiect-matter  of  litigation  is  of  equity  cogni- 
zance. Kelly  ft  Mills  had  no  authority  to  dis- 
count the  notes  of  Mrs.  Roby.  By  so  doing  they 
committed  a  breach  of  trust  and  confidence,  and 
Boswell,  to  whom  the  notes  were  sold  at  a 
Kacrltice.  participated  in  such  wrong,  and.  by  sn 
purchaslnpr  at  a  discount,  he  became  a  trustee 
in  iiivitnm." 
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But  ia  Lacombe  t.  Forstall's  Sons.  123  U.  S. 
562,  31  L.  ed.  256,  8  Sup.  Ct.  Rep.  247,  It  wua 
held  that  the  remedy  of  a  pledgeor  claiming  an 
unlawful  sale  of  bonds  and  purchase  by  the 
pledgee  is  not  in  equity,  but  by  an  action  at 
law.  In  this  case  the  court  said :  "The  first 
objection  to  this  relief  Is,  that  it  is  simply 
what  they  could  recover.  If  they  could  recover 
at  all,  in  an  action  at  law.  It  Is  the  damages 
which,  on  their  tlieory,  are  due  for  an  unlaw- 
ful conversion  of  the  bonds.  It  Is  so  spoken 
of  by  counsel  in  the  argument,  and  the  author- 
ities referred  to  as  furnishing  the  measure  of 
damages  are  all  in  cases  of  actions  at  law  for 
what  is  equivalent  to  a  conversion  of  property 
held  for  another's  use.  We  see  no  reason  why 
a  court  of  equity  should  be  resorted  to  for 
this  remedy ;  nor  is  there  anything  in  the  na- 
ture of  the  transaction,  since  no  actual  fraud 
on  the  part  of  Forstall's  sons  is  proved,  why  an 
action  at  law  should  not  have  been  the  appro- 
priate one  to  recover  these  damages.  The  case 
is  by  no  means  a  complex  or  difficult  one.  The 
facts  are  few  and  easily  proved.  The  transac- 
tions are  open  and  patent  to  everybody,  and  an 
action  at  law  would  afford.'|gvnplete  and  ample 
remedy  for  the  wrong  complained  of." 

The  pledgeor  cannot  maintain  an  action  for 
trover  where  the  contract  provides  for  a  sale 
of  bonds  as  collateral  after  default,  without  no- 
tice, and  the  bonds  are  sold.  The  remedy  of 
the  pledgeor  after  the  sale  of  the  surplus  is 
not  trover.  Loomis  v.  Stave,  72  111.  623.  In 
this  case  the  pledgeor  claimed  that  the  sale  was 
invalid  because  made  after  an  agreement  for 
aja  extension  of  time ;  but  the  court  held  that 
there  was  no  contract  of  extension. 

And  a  pledgeor  cannot  maintain  an  action 
against  the  pledgee  in  trover  where  the  sale  of 
a  note  held  in  pledge  Is  valid.  Cole  v.  Dalziel, 
13  111.  App.  23. 

A  pledgeor  cannot  dispute  the  purchaser's 
title  to  mortgage  bonds  pledged  as  collateral 
that  are  sold  under  a  foreclosure  of  the  pledge, 
although  the  bonds  bring  but  little  at  the  sale, 
where  there  is  no  fraud.  Wheelwright  v.  St. 
Louis,  N.  O.  &  O.  Canal  Transp.  Co.  56  Fed.  164. 


And  where  a  pledgee  rehypothecated  railroad 
bonds,  and  was  sued  by  the  pledgeor  for  a  con- 
version, treating  it  as  a  sale  of  the  collaterals, 
the  Judgment  in  that  case  will  prevent  the 
pledgeor  from  afterwards  maintaining  an  ac- 
tion to  recover  any  of  the  securities,  as  he 
will  be  deemed  to  have  made  an  election.  Deltz 
V.  Field,  10  App.  Div.  425,  41  N.  Y.  Supp.  1087. 

VI.  Summary. 

Bonds  or  commercial  paper  pledged  as  col- 
lateral may  be  sold  by  the  pledgee  where  the 
contract  of  pledge  authorizes  such  a  sale.  There 
is  an  implied  contract  that  bonds  pledged  as  col- 
lateral may  be  sold  by  the  pledgee,  but  in  or- 
der to  make  a  valid  sale  of  the  same  the  pledgee 
must  give  the  pledgeor  notice  of  the  time,  place, 
and  manner.  In  regard  to  commercial  paper 
the  general  rule  seems  to  be  that,  in  the  absence 
of  a  contract,  the  pledgee  has  no  right  to  sell 
the  same.  It  seems  that  he  may  procure  an 
order  for  the  sale  of  the  same  from  court  where 
the  paper  has  a  long  time  to  run,  or  where  the 
pledgeor  is  a  nonresident  of  the  state.  The 
contract  of  pledge  may  waive  notice  of  the  time, 
place,  and  manner  of  sale,  aoid  authorize  a  sale 
to  be  made  publicly  or  privately,  and  it  may 
authorize  the  pledgee  to  purchase  at  the  sale. 
The  pledgee  cannot  become  a  purchaser  In  the 
absence  of  a  contract  to  that  effect,  unless  the 
sale  is  made  by  an  order  of  court.  If  the  sale 
Is  invalid  the  pledgee  will  be  chargeable  as  for 
a  conversion,  and  will  be  required  to  account  to 
the  pledgeor  for  the  value  of  the  securities  so 
sold.  The  pledgeor  may  be  estopped  from  at- 
tacking the  sale  by  laches,  or  by  subsequent 
conduct.  In  all  cases  where  a  saie  is  author- 
ized, demand  of  the  pledgeor,  and  notice  of  the 
time,  place,  and  manner  of  sale  must  be  given 
unless  expressly  waived.  Long  delay  in  en- 
forcing the  rights  of  the  pledgee,  especially 
where  the  debt  is  small  and  the  securities  are 
large,  may  result,  as  In  MosBS  v.  Grainoer^  in 
rendering  i\  sale  invalid,  notwithstanding  a 
contract  authorizing  such  sale.  I.  T. 
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R.   Fulton  RIRENS,  Respt, 
(167  N.  Y.  405) 

The  parclituie  by  the  ^  eudor,  at  a  public 
auction  «ale,  of  a  yacht,  made  after  the 
vendee  has  refused  to  comply  with  his  con- 
tract to  purchase,  will  not  prevent  the  price 
at  which  the  property  was  struck  off  from  toe- 
ing taken  as  the  Imsis  for  assessing  the  dam- 
ages for  the  breach,  where  the  sale  was  duly 
advertised  and  made  upon  notice  to  the  ven- 
dee. 

(Haight,  Oray,  and  Werner,  J  J.,  dissent.) 
(June  11,  1001.) 

APPEAL  by  plaintiff"  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  New  Vorlt  County 

None.-  -As  to  right  of  creditor  to  purchase 
property  of  debtor  at  Judicial  sale  to  satisfy 
debt,  see.  In  this  series,  Corinth  v.  Locke  (Vt.) 
11  L.  It.  A.  207. 
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in  his  favor  for  nominal  damages  only  in 
an  action  brought  to  recover  for  breach  of 
contract  to  purchase  a  yacht.     Reversed. 

Statement  bv  Vann,  J.: 

On  the  28th'' of  July,  1897,  at  the  city  of 
New  York,  the  plaintiff  sold  his  yacht  lola 
to  the  defendant  for  the  sum  of  $2,250,  by 
an  executory  contract  which  impliedly  pro- 
vided that  the  title  shjould  not  pa8.s  until 
the  purchase  price  should  have  been  fully 
paid.  The  defendant  refused  to  complete 
his  purchase,  whereupon  the  plaintiff:  gave 
him  written  notice  that  he  should  sell  the 
yacht  "either  by  public  sale  at  auction,  or 
private  negotiation,  whichever  in  my  judg- 
ment will  result  in  obtaining  the  most  favor- 
able price,  and  in  the  event  of  any  deliciency 
in  the  sum  so  obtained  and  the  contract 
price  as  agreed  upon  as  per  contract  of 
July  28th,  1897,  namely,  $2,260,  1  shall 
hold  you  for  such  deficiency."  The  defend- 
ant paid  no  attention  to  this  notice,  and 
had  no  further  communication  with  the 
plaintiff*  at  any  time  on  the  subject  of  sell- 
ing the  yacht.  The  plaintiff  promptly  placed 
the  vessel  in   the  hands  of  an   experience*! 


880 


New  York  Coukt  of  Apfkals. 


as  they  went  down  with  the  excavation 
("that  is,  put  in  the  bracing  in  the  excava- 
tion under  the  chimney  and  carry  it  down 
the  full  length  of  the  excavation;  put  in  a 
brace  right  where  the  new  excavation  joined 
the  original  foundation  wall ;  put  in  a  cross- 
piece  there;  another  one  down  about  4  feet; 
have  planks  on  the  side  up  against  which 
these  braces  would  rest").  The  witness 
added:  "I  would  place  these  planks  with 
reference  to  the  face  of  the  chimney  founda- 
tion beneath  it;  under  it;  under  the  chimney 
foundation;  one  on  either  side,  and  then  a 
crosspiece.  The  effect  upon  the  sides  of 
the  hole  of  shoring  and  bracing  would  be  to 
have  rendered  it  safe  for  a  man  to  go  in 
there  to  work.  Bracing  and  shoring  is 
usual  in  like  cases  in  other  work  of  similar 
character." 

I  do  not  think  that  it  was  error  on  the 
part  of  the  learned  trial  judge  to  permit  an 
inquiry  of  this  character  to  be  made  of  a 
witness  who  was  clearly  an  expert.  The 
learned  counsel  for  the  defendants  contends 
tlmt  it  was,  and  his  argument  is  based  upon 
the  proposition  that  the  facts  should  have 
been  stated,  and  then  the  jury  permitted  to 
decide  for  themselves.  This  is  the  usual  ar- 
gument urged  in  all  such  cases.  There  is, 
doubtless,  some  confusion  in  the  cases  with 
respect  to  the  admissibility  of  the  opinions 
of  experts  upon  issues  such  as  are  involved 
in  this  case,  but  I  think  the  ruling  of  the 
learned  trial  judge  was  correct,  both  upon 
principle  and  the  great  weight  of  authcnrity. 
It  is  quite  probable  that  there  was  not  a 
man  upon  the  jury,  unless  he  happened  to 
be  an  expert,  who  would  have  attempted  to 
solve  the  problem  of  properly  supporting 
and  sustaining  the  chimney  in  questicm 
without  calling  to  his  aid  some  expert  ad- 
vice from  an  engineer  or  some  person  of  ex- 
perience on  such  a  subject.  The  common 
mind,  as  we  know,  is  not  always  equal  to 
the  proper  solution  of  such  a  problem  in 
such  an  emergency,  and  the  counsel  and  ad- 
vice of  engineers  or  persons  of  experience  in 
such  matters  is  always  valuable  and  desira- 
ble; and  it  is  quite  plain  that  the  tendency 
of  courts  and  writers  on  the  law  of  evidence 
is  in  that  direction.  A  learned  author  of  a 
standard  work  upon  the  Law  of  Evidence 
has  recently  examined  the  question  with 
much  care,  and  has  collected  authorities 
bearing  upon  the  question  from  many  sources. 
1  Greenl.  Ev.  ed.  1899,  §  441.  He  lays  down 
the  rule  on  the  subject  of  expert  opinions 
as  evidence  in  the  following  manner :  "Since 
the  so-called  expert  .  .  .  will,  by  hy- 
pothesis, usually  be  better  able  than  the  jury 
to  draw  inferences  on  such  matters,  it  oc- 
curs in  practice  that  experts  usually  are 
able  to  be  helpful  with  their  opinions,  and 
are  therefore  usually,  but  not  necessarily, 
allowed  to  state  them.  Thus,  in  practice, 
opinions  are  receivable:  First,  from  per- 
sons having  special  skill  (whether  the  data 
in  question  have  been  personally  observed 
by  them  or  are  stated  to  them),  whenever 
that  special  skill  enables  them,  better  than 
the  jury,  to  draw  inferences  on  the  subject; 
secondly,  from  persons  who  have  no  spe- 
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cial  skill,  but  have  personally  observed  the 
matter  in  issue,  and  cannot  adequately  state 
or  recite  the  data  so  fully  and  accurately  as 
to  put  the  jury  completely  in  the  witness' 
place,  and  enable  them  equally  well  to  draw 
the  inference.     The   absurdities  which   dis- 
figure the  application  of  the  rule  come  chief- 
ly from  a  too  illiberal  interpretation  of  the 
latter  notion;  i.  e.,  it  is  frequently   ruled 
that   a    personal    observer    can    sufficiently 
state  the  observed  data  without  adding  his 
inference,  although  a  just  view  of  the  situsr 
tion  would  recognize  that  too  much  credit 
has  been  given  to  the  witness's  powers  of 
narration,  and  that  in  truth  it  is  impossible 
for  the  data  to  be  fully  recited.    For  in- 
stance, rulings  that  a  witness  may  not  state 
whether  a  person's  answer  was  made  in  a 
jocular  or  a  serious  manner,  whether  the 
conduct  of  the  parties  evinced  a  mutual  at- 
tachment, and  the  like,  err  in  this  manner. 
A    more   liberal    tendency    in   this    respect 
seems  to  be  making  its  way  in  recent  times, 
but  the  Reports  are  overloaded  with  deci- 
sions of  that  sort  that  ought  never  even  to 
have  been  called  for.    A  prominent  feature 
in  the  application  of  the  rule  is  the  petty 
and  unprofitable  quibbling  to  which  it  gives 
rise.     ...     It  ought  first,  however,  to  be 
noticed  that  certain  reasons  or  tests  some- 
times  put   forward   for   this   rule   are   un- 
founded :      ( 1 )   It  is  said  that  the  witness  is 
not  to  'usurp   the  functions   of   the  jury.' 
The  answer  is  simply  that  he  is  not  attempt- 
ing to  usurp  them, — ^not  attempting  to  de- 
cide the  issue  and  thus  usurp  their  place, 
but  merely  to  give  evidence,  which  they  may 
or  may  not  accept,  as  they  please.     Even 
though  his  opinion  is  admitted,  it  is  not  de- 
cisive, especially  when  it  is  considered  that 
opinions   might  be  ffiven  by   witnesses   on 
both  sides.     (2)   It  is  sometimes  said  that 
an  opinion  is  not  to  be  offered  on  'the  very 
issue  before  the  jury.'    But  this,  as  once  re- 
marked, would  ratner  'seem  to  be  a  very 
good  reason  for  its  admission.'    If  the  wit- 
ness  can  add   instruction  over  and   above 
what  the  jury  are  able  to  obtain  from  the 
data  before  them,  it  is  no  objection  that  he 
refers  to  the  precise  matter  in  issue."  These 
propositions  of  the  learned  author  are  well 
sustained  by  the  authorites  cited, — for  in- 
stance, the  case  of  ComeU  v.  Oreen,  10  Serg. 
&  R.  16,  where  it  was  said:     "Wherever  the 
facts  from  which  a  witness  received  an  im- 
pression are  too  evanescent  in  their  nature 
to  be  recollected,  or  are  too  complicated  to 
be  separately  and  distinctly  narrated,   his 
impressions   from   these   facts   become   evi- 
dence."    In  Prendihle  v.  Connecticut  River 
Mfg.  Co.  160  Mass.  131,  36  N.  E.  676,  it  is 
stated  as  follows:     "We  are  of  opinion  that 
a  person  who  has  made  a  special  study  of 
the  strength  of  materials,  and  the  proper 
mode    of    building    structures    to    sustain 
weight,  may  be  aflowed  to  give  his  opinion 
as  to  whether  a  staging  erected  in  a  speci- 
fied way  can  safely  be  trusted  to  carry  a 
particular  load.     That  was  the  substance  of 
the  [hypothetical]  question  put  in  this  case. 
Although  by  reason  of  its  form  it  did  not  di- 
rect the  attention  of  the  witness  to  the  ele* 
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mentB  of  fact  involved  so  particularljr  as  it 
might  have  done^  it  was  not  so  objectionable 
AS  to  be  incompetent."  In  1  Smith,  Lead. 
Cas.  286,  the  admissibility  of  expert  efv'i- 
dence  is  stated  as  follows:  "The  opinion 
of  witnesses  possessing  peculiar  skill  is  ad- 
missible whenever  the  subject-matter  of  in- 
■quiry  is  such  that  inexperienced  persons  are 
unlikely  to  prove  capable  of  forming  a  cor- 
rect judgment  upon  it  without  such  assist- 
ance." \(jarter  ▼.  Boehm,  5th  Am.  ed.]  In 
Turner  v.  Hacur,  114  Mo,  346,  21  S.  W.  737, 
it  was  held  that  the  question  as  to  what  ef- 
fect the  running  of  machinery  on  the  third 
floor  of  a  building  would  have  towards 
weakening  the  building  and  rendering  it  in- 
secure ad  dangerous  was  a  subject  bevond 
general  knowl^ge,  and  one  about  which  an 
expert  might  give  an  opinion.  In  Conti- 
nental Ins.  Co,  V.  Pruitt,  66  Tex.  126,  it  was 
held  that  a  builder  might  give  his  opinion 
«s  to  whether  the  walls  of  a  building  were 
sufficient  to  sustain  it.  In  Buffum  v.  Har- 
ris, 6  R.  I.  243^  it  is  stated  in  the  opinion 
that  the  business  of  a  civil  engineer  '*in  su- 
perintending the  cons£ruction  of  milldams 
and  other  guards  against  the  flow  of  water 
.  .  .  m£ui:e8  them  practically  acquainted 
with  the  relative  capacity  of  our  different 
-common  soils  to  resist  the  percolation  of 
water,"  and  the  opinion  of  such  a  witness 
might  be  given  on  the  subject.  In  Clark  v. 
Willett,  36  Cal.  634,  it  was  held  that  the 
proper  method  of  proving  the  effect  of  tun- 
neling near  other  property,  with  respect  to 
causing  the  earth  to  settle  and  slide,  was  by 
taking  the  opinions  of  witnesses  acquaint- 
ed with  the  character  of  the  soil  and  the 
surrounding  circumstances. 

It  seems  to  me  that  the  decisions  in  the 
courts  of  this  state,  and  especially  in  this 
•court,  amply  justify  the  rules  and  principles 
contained  in  the  authorities  cited.  In  some 
of  them  it  will  be  seen  that  the  opinions  of 
experts  have  been  received  in  issues  much 
more  likely  to  be  comprehended  by  the  jury 
from  a  simple  statement  of  the  facts  than 
in  the  case  at  bar.  Thus  it  has  been  held 
that  it  is  no  objection  to  this  class  of  evi- 
•dence  that  the  question  propounded  to  the 
witness  is  the  precise  question  the  jury  is 
to  determine.  Van  Wycklen  v.  Brooklyn, 
118  N.  Y.  424,  24  N.  E.  179.  The  opinion  of 
•an  expert  may  be  competent  by  stating  to 
him  a  hypothetical  case,  taking  in  some  or 
all  of  the  facts  stated  by  witnesses  and 
•claimed  by  counsel,  putting  the  question  to 
be  established  by  their  evidence;  and  when 
the  question  is  thus  stated  the  witness  has 
in  his  mind  a  definite  state  of  facts  and  the 
province  of  the  triors,  whether  referees  or 
jurors,  is  not  interfered  with.  They  will 
determine  whether  the  facts  exist  which  are 
thus  as^;umed,  and  thus  give  the  opinion 
such  weight  as  they  think  it  is  entitled  to, 
with  a  full  knowledge  of  the  facts  upon 
which  it  is  based.  Reynolds  v.  Robinson, 
64  N.  Y.  689.  Whether  in  any  case  a  wit- 
ness is  qualified  to  speak  as  an  expert  is  a 
fact  to  be  determined  by  the  court  upon  the 
trial  preliminary  to  his  testifying,  and  or- 
dinarily the  decision  of  the  trial  court  on 
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this  point,  when  there  are  any  facts  to  sup- 
port it,  is  not  open  to  review  in  this  court. 
Nelson  v.  Sun  Mut.  Ins.  Co.  71  N.  Y.  454. 
In  Curtis  v.  Gano,  26  N.  Y.  426,  the  issue 
was  whether  three  threshing  machines  man- 
ufactured by  the  defendants  were  eon- 
structed  in  a  good  and  workmanlike  man- 
ner. The  only  question  which  seems  to  have 
been  put  to  the  witnesses  in  that  case  was 
the  following:  "Were  the  three  machines 
built  in  a  gSod  and  workmanlike  manner?" 
And,  although  there  was  no  proof  of  the 
particular  facts  which  rendered  the  ma- 
chines defective,  the  court  held  that  the  an- 
swer was  oompcient,  on  the  ground  that  the 
question  was  one  which  came  within  the  ex- 
ceptions to  the  ordinary  and  general  rule 
forbidding  the  reception  of  evidence  of  a 
witness's  opinion.  It  was  a  matter  of  skill, 
requiring  peculiar  knowledge  of  the  article, 
ana  judgment  respecting  it.  It  seems  to 
me  that  if  it  was  competent  to  prove  that 
the  farmers'  threshing  machines  of  forty 
years  ago  were  not  built  in  a  good  and 
workmanlike  manner  by  the  opinion  of  an 
expert  without  stating  any  facts  whatever, 
the  question  in  the  case  at  bar  was  clearly 
admissible.  In  Pullman  v.  Coming,  9  N. 
Y.  93,  the  witness  was  permitted  to  express 
an  opinion  as  to  whether  a  cobblestone  wall 
was  properly  built.  It  is  needless  to  say  that 
it  would  be  much  easier  for  the  jury  to  de- 
termine whether  the  wall  was  or  was  not 
suitably  built,  after  learning  all  the  facts, 
than  for  the  jury  in  this  case  to  determine 
whether  this  piece  of  tunneling  under  the 
foundation  of  a  chimney  more  than  30  feet 
below  the  surface  of  the  ground  was  proper- 
ly guarded  and  protected  with  reference  to 
the  safety  of  the  workmen.  So  an  engineer, 
ha\'ing  experience  in  the  erection  of  bridges, 
was  permitted  to  testify,  under  objection 
and  exception,  that  it  was  not  customsuy  to 
have  guards  of  any  kind  on  drawbridges, 
and  this  court  held  that  the  question  was 
proper.  Hart  v.  Hudson  River  Bridge 
Co.  84  N.  Y.  66.  So  it  has  been 
held  competent  to  ask  a  cabinet  mak- 
er, who  had  performed  part  of  the 
work  in  controversy,  whether  the  work  was 
a  good  job  and  well  done.  Ward  v.  Kilpat- 
rick,  85  N.  Y.  414,  39  Am.  Rep.  674.  So 
this  court  has  held,  upon  an  issue  concern- 
ing the  value  of  a  growing  crop  damaged  by 
the  overflow  of  water,  that  it  is  competent 
to  ask  a  witness  conversant  with  such  crops 
how  much,  in  his  opinion,  a  given  field 
would  yield  to  the  acre.  Phillips  v.  Terry, 
3  Abb.  App.  Dec.  607.  So  it  has  been  held' 
that  the  opinion  of  an  expert  is  admis- 
sible upon  an  issue  as  to  wnether  a  scow 
was  seaworthy  or  not.  Baird  v.  Daly,  68 
N.  Y.  647.  So  it  has  been  held  that  a  hy- 
pothetical question  need  not  include  all  the 
facts  in  evidence^  and  is  good,  as  against 
the  objection  that  it  does  not  correctly  state 
the  facts,  if  the  proof  justifies  the  assump- 
tion of  the  facts  covered  by  the  question. 
Cole  V.  Fall  Brook  Coal  Co.  169  N.  Y.  69, 
63  N.  E.  670.  So  an  expert  witness  was  per- 
mitted to  state,  against  objection  and  excep- 
tion, that  a  particular  test  applied  by  par- 
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ties  to  fire  hose  was  not  a  fair  one.  Chicago 
V.  Gf  eer,  6  Wall.  726,  19  L.  ed.  769.  So  it 
has  been  held  that  it  is  competent  for  an  ex- 
pert to  express  an  opinion  as  to  whether  it 
would  be  safe  or  prudent  for  a  tugboat  to 
tow  three  boats  abreast  in  a  high  wind  upon 
a  bay  or  arm  of  the  sea.  Eastern  Transp. 
Line  v.  Hope,  95  U.  S.  297,  24  L.  ed.  477. 

This  review  of  the  cases  and  authorities 
seems  to  me  to  amply  justify  the  assertion 
that  the  question  propounded  in  the  case  at 
bar  to  a  civil  engineer  embraces  a  proper 
inquiry.  The  contention  that  the  jury  could 
have  drawn  the  conclusion  as  well  as  the  en- 
gineer is  not,  I  think,  correct.  It  is  very 
difficult  for  a  witness  to  picture  to  a  jury 
in  words  the  real  situation  that  confronted 
the  plaintiff  at  the  moment  that  he  stepped 
into  the  trench  by  the  direction  of  the  mas- 
ter. It  would  be  still  more  difficult  for 
them  to  determine  what  should  have  been 
done  in  order  to  make  the  place  where  the 
plaintiff  was  injured  reasonably  safe  and 
suitable  for  the  workmen.  To  say  that  an 
engineer  of  experience  in  such  matters 
could  not  assist  the  jury  by  an  expression 
of  opinion  would  be  to  ignore  well-known 
facts,  and  to  disregard  the  principle,  upon 
which  the  opinions  of  experts  are  received 
in  evidence.  It  does  not  follow  that  because 
the  rule  permitting  experts  to  give  opinions 
has  been  often  abused,  especially  by  medi- 
cal experts  and  those  claiming  to  be  skilled 
in  handwriting,  the  opinion  of  an  honest 
and  intelligent  engineer  upon  an  issue  of 
the  character  inv<Sved  in  this  action  was 
not  competent. 

The  authority  which  is  cited  by  the  coun- 
sel for  the  defendants  to  support  his  argu- 
ment that  the  ruling  of  the  court  in  this 
case  admitting  the  testimony  of  the  engineer 
in  answer  to  the  question  as  propounded  to 
him  was  legal  error,  requiring  a  reversal  of 
the  judgment,  is  the  recent  case  of  Dough- 
erty V.  Milliken,  163  N.  Y.  627,  57  N.  E.  757. 
The  decision  in  that  case  has  no  bearing  on 
the  question  now  before  us,  and  for  these 
reasons:  (1)  There  was  not  a  single  fact 
in  that  case,  as  the  learned  judge  stated, 
upon  which  the  charge  of  negligence  could 
rest,  and  that  circumstance  alone  would 
have  justified  the  decision.  P.  532,  163  N.. 
Y.,  and  p.  758,  57  N.  E.  (2)  There  were  no 
facts  shown  upon  which  an  expert  could 
properly  base  an  opinion.  It  was  admitted 
that  if  it  had  been  shown  what  amount  and 
the  kind  of  strain  the  eyebolt  which  gave 
away  had  been  subjected  to  and  its  size,  in- 
herent tensile  strength,  and  the  character 
of  the  fastenings  to  the  base,  that  there 
would  then  be  a  case  for  the  opinion  of  an 
expert.  P.  534,  163  N.  Y.,  and  p.  759,  57  N. 
E.  (3)  It  was  held  that  the  questions  were 
insufficient  and  improper  in  form  to  lay  the 
foimdation  for  even  such  opinions  as  were 
given.  Neither  the  size,  capacity,  nor  ma- 
terial, of  the  eyebolt  was  described,  and 
hence  there  was  no  basis  for  an  opinion. 
The  opinion  of  an  expert,  in  order  to  be  ad- 
missible, must  be  based  upon  facts  either 
within  his  own  knowledge,  or  presented  to 
his  mind  through  the  form  of  a  hypotheti- 
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cal  question.  All  the  elements  for  an  opin- 
ion that  were  absent  from  that  case  are  not- 
ably present  in  this.  Here  the  facts  and 
the  whole  situation  are  disclosed,  and  an 
experienced  engineer  is  asked  to  state  how 
the  danger  incident  to  such  a  place  could 
have  been  reasonably  obviated,  to  insure  the 
safety  of  the  workman.  That  was  the  the- 
ory upon  which  the  question  was  asked  and 
answered,  and  it  seems  to  me  that  no  rea- 
sonable mind  can  fail  to  see  that  the  opinion 
of  an  engineer  under  such  circumstances 
would  be  helpful  to  either  court  or  jury.  It 
is  probably  true,  as  already  observed,  that 
no  member  of  this  court,  or  of  the  jury  that 
tried  the  cause,  if  confronted  with  such  a 
problem  in  their  own  affairs  as  that  pre- 
sented to  the  defendants  when  they  under- 
tock.  to  support  this  chimney,  would  have 
disdained  the  advice  of  a  competent  engi- 
neer. Indeed,  it  may  be  safely  asserted  that 
none  of  them  would  have  proceeded  without 
it;  and,  if  his  advice  and  opinion  would 
have  been  valuable,  then  how  can  it  be  said 
that  it  was  not  admissible  upon  the  issue 
in  this  case,  which  was  whether  the  con- 
tractors had  really  met  the  situation  with 
reasonable  prudence  and  care?  When  there 
is  a  question  with  respect  to  the  safety  of 
what  may  be  called  a  tunnel  through  the 
earth  30  feet  below  the  surface,  where  men 
are  sent  to  work,  I  think  it  is  open  to  either 
party  to  call  engineers  familiar  with  such 
work,  and  the  methods  of  insuring  the  safe- 
ty of  the  place,  and  take  their  opinions  ^vith 
respect  to  such  methods.  The  cases  in 
which  opinions  are  excluded  are  well  illun- 
trated  by  the  discussion  in  Ferguson  v.  Hub- 
hell,  97  N.  Y.  507,  49  Am.  Rep.  544.  There 
the  negligent  act  charged  was  setting  fire  to 
fallow  land  at  a  dry  season  of  the  year, 
when  the  wind  was  blowing  a  strong  gale. 
The  defendant  proved  the  condition  of  the 
land,  the  state  of  the  weather,  and  the  ve- 
locity of  the  wind,  with  all  the  circum- 
stances. Not  content  with  all  that,  he 
called  several  witnesses,  and  inquired  of 
them  whether,  in  their  Opinion,  it  was  a 
proper  time  to  burn  the  fallow.  He  suc- 
ceeded before  the  jury,  but  the  judgment  in 
his  favor  was  reversed  upon  exceptions  tak- 
en to  this  class  of  testimony.  Now,  that 
was  a  case  where  the  jury  could  not,  after 
hearing  all  the  facts,  be  enlightened  by  the 
opinions  of  farmers  to  the  effect  that  the  fire 
was  or  was  not  properly  set.  But  there  is  a 
wide  difference  between  the  nature  of  the 
issue  in  that  case  and  the  one  at  bar.  The 
circumstances  under  which  a  fallow  may  be 
burned  are  known  of  all  men,  but  the  condi- 
tions that  are  necessary  to  insure  the  safety 
of  a  workman  in  a  narrow  tunnel  30  feet 
under  the  surface  of  the  ground  are  not. 
There  is  doubtless  a  growing  tendency  in 
the  profession  to  press  what  is  called  "ex- 
pert evidence"  into  cases  and  questions 
where  it  has  no  proper  place.  The  practice 
is  not  to  be  conmiended  since  it  frequently 
happens  that  such  professional  zeal  en- 
dangers a  case  on  appeal  that  may  be  other- 
wise meritorious.  It  mav  be  that  in  this 
case  the  plaintiff's  proof  would  have  been 
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as  strong  without  the  testimony  in  question 
as  it  is  with  it,  but,  now  that  the  testimony 
has  been  introduced,  I  think  this  court  can- 
not say,  as  matter  of  law,  that  it  was  inad- 
missible. 

I  think  that  the  ruling  of  the  learned 
trial  judge  was  correct,  and  that  the  judg- 
ment should  he  affirmed,  with  costs. 

Haiffht,  CuUen,  and  Werner,  JJ.,.  con- 
cur. 

Gray,  J.,  dissenting: 

1  must  dissent  from  the  opinion  in  this 
case.  While  1  have  my  doubts  upon  the 
proposition  that  it  was  a  question  of  fact 
for  the  jury  to  determine  whether  the  de- 
fondants  had  performed  their  duty  to  pro- 
vide a  reasonably  safe  place  for  the  plain- 
tiff to  work  in,  and  am  inclined  to  think 
that  the  latter  assumed  the  risk  of  the  situ- 
ation, I  nevertheless  shall  not  dissent  upon 
that  ground.  1  think  that  it  was  error  to 
admit  the  opinion  evidence  which  was  given 
by  the  civil  engineer.  The  opinion  of  Judge 
O'Brien  is  misleading  in  its  discussion  of 
that  question,  in  so  far  as  the  situation  is 
concerned  which  the  facts  revealed.  It  is 
evident  from  that  opinion  that  the  learned 
judge  is  impressed  with  the  idea  that  the 
danger  of  the  place  in  which  the  plaintiff 
was  at  work  was  connected  A\ath  the  work  of 
underpinning  the  chimney  stack,  whereas 
in  fact  it  was  not.  The  facts  are  briefly 
these:  That,  while  preparing  for  the  foun- 
dation of  a  building  to  be  erected  by  them 
for  the  Albany  waterworks,  the  defendants 
excavated  a  deep  trench,  within  some  12 
feet  of  a  chimney  stack  about  112  feet  in 
height,  and  at  a  depth  greater  than  that  of 
the  foundation  of  the  chimney,  by  11  feet. 
In  order  that  that  foundation  might  be 
strengthened  and  supported  by  an  underpin- 
ning or  piers  of  masonry  they  made  a 
number  of  tunnels  or  cuts  through  the 
earth  from  the  trench  to  points  under  the 
chimney  foundation,  and  as  each  tunnel  was 
made  the  pier  was  constructed  therein. 
These  tunnels  were  irregularly  arched,  and 
not  shored  up  or  braced  by  timbers.  The 
soil  was  of  the  nature  of  hardpan,  which  is 
dissolved  or  disintegrated  by  the  action  of 
water.  For  some  time  previous  to  the  oc- 
currence in  question  water  had  been  ob- 
served trickling  upon  and  spreading  over 
the  ground  between  the  chimney  and  trench, 
and  to  its  loosening  effect  upon  the  soil  was 
attributed  the  falling  in  of  the  earth  of  the 
tunnel  in  which  the  plaintiff  was  working. 
The  plaintiff  had  been  ordered  to  go  into  one 
of  the  tunnels  and  to  level  off  the  bottom 
preparatory  to  the  building  of  the  pier. 
While  working  there,  according  to  his  evi- 
dence, he  observed  water  dripping  upon  him 
from  overhead.  Shortly  after  he  had  com- 
menced to  work,  the  earth  from  the  top  and 
from  the  north  side  of  the  tunnel  fell  upon 
him  and  produced  the  injuries  complained 
of.  There  is  nothing  in  the  evidence  to 
show,  and  it  is  not  claimed,  that  the  fall  of 
the  earth  was  due  to  any  other  cause  than 
the  loosening  or  disintegrating  of  the  soil 
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through  the  action  or  the  percolation  of  the 
water  from  above.  Indeed  the  cause  of 
the  falling  of  the  earth  is  stated  in  the  re- 
spondent's brief  to  have  been  **by  reason 
of  this  running  water  eating  its  way  through 
the  ledge  just  north  of  the  irregular  arch 
on  the  north  side  of  the  hole,  causing  it  to 
become  loosened  from  the  adjoining  mass 
and  fall  by  its  own  weight."  Questions  con- 
cerning the  construction  of  an  underpinning 
for  the  chimney  foundation  and  the  manner 
of  proceeding  therewith  had  nothing  to  do 
with  the  issue.  The  jurors  had  the  evi- 
dence very  fully  before  them  of  the  facta 
which  had  been  observed  by  witnesses  relat- 
ing to  the  nature  of  the  soil,  to  the  con- 
tinuous trickling  of  water  upon,  and  its 
percolation  through,  and.  its  effect  upon  the 
soil,  and  to  the  manner  in  which  the  cut  or 
tunnel  through  the  ledge  or  bank  of  earth 
from  the  trench  was  made.  The  evidence 
showed,  for  instance,  that,  while  the  trench 
or  main  excavation  itself  was  braced  with 
timbers,  the  tunnel  had  not  been  treated  in 
the  same  manner,  and  that  what  had  been 
deemed  sufhcient  for  its  temporary  protec- 
tion was  to  arch  it  over.  The  situation  was 
a  very  simple  one,  and  was  clearly  exposed 
by  the  evidence  and  I  am  quite  unable  to 
see  what  question  of  science,  or  of  a  nature 
beyond  the  apprehension  of  the  lay  mind, 
was  involved  in  the  determination  of  the 
issue,  which  justified  or  made  necessary  the 
admission  of  opinion  evidence.  The  hypo- 
thetical question  upon  the  facts  which  was 
put  by  the  plaintitPs  counsel  to  the  witness, 
a  civil  engineer,  concluded  with  the  inquiry 
concerning  the  place  where  the  plaintiff  had 
been  working, — whether,  in  his  opinion,  he 
would  say  "that  was  a  proper  method  of 
constructing  that  hole  for  the  purpose  of 
underpinning  that  foundation."  The  wit- 
ness was  permitted  to  answer  that  question, 
over  the  objection  of  the  defendants'  coun- 
sel, and  then,  on  the  same  assumed  sta.te 
of  facts,  the  following  question  was  asked: 
"How,  in  your  opinion,  ought  that  excava- 
tion to  have  been  made,  so  as  to  be  safe  for 
persons  working  in  the  bottom  of  the 
same?"  This  question  was  also  objected  to, 
but  the  objection  was  overruled,  and  the  ex- 
ceptions to  these  rulings  raised  the  serious 
question  in  the  ca%se. 

The  prevailing  opinion  is  misleading  in 
conveying  the  impression  that  this  opinion 
evidence  was  proper  and  necessary  by  rea- 
son of  the  problem  presented,  of  underpin- 
ning this  chimney  stack;  and  authorities  are 
citS  to  support  the  view  that  the  opinions 
of  persons  who  have  made  especial  study  of 
the  strength  of  materials,  or  of  the  proper 
mode  of  building  structures  to  sustain 
weight,  or  of  questions  concerning  structur- 
al or  architectural  strength,  are  proper. 
The  authorities,  however,  are  not  applicable 
to  such  a  commonplace  and  everyday  state 
of  facts  as  that  which  this  case  presented. 
There  Avas  nothing  in  question  here  but  the 
making  of  a  temporary  hole  or  tunnel 
through  a  ledgo  of  earth.  Under  the  cir- 
cumstances detailed,  there  was  nothing 
which  necessitated  the  opinion  of  a  civil  en- 
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gineer,  or  of  any  expert  in  difficult  oonstruc- 
tion  work,  in  order  that  the  jurors  mi^ht 
comprehend  the  question,  and  without  which 
they  would  be  incompetent  to  draw  their 
conclusions.  It  cannot  reasonably  be  said 
that  the  description  of  this  hole  or  tunnel 
dug  in  the  earth  would  have  conveyed  an 
imperfect  idea  of  its  safety.  Extensions  of 
the  rule  which  permits  of  opinion  evidence 
are  not  to  be  favored.  The  general  rule  as 
to  the  admissibility  of  such  evidence  is  that 
persons  having  technical  or  peculiar  knowl- 
edge upon  certain  subjects  are  allowed  to 
give  their  opinions  when  the  question  in- 
volved is  such  that  the  jurors  are  incompe- 
tent to  draw  their  own  conclusions  from  the 
facts  without  the  aid  of  such  evidence.  12 
Am.  &  Kng.  Enc.  Law,  2d  ed.  p.  432.  In  the 
language  of  Judge  Earl  in  the  case  of  Fer- 
gu807i  V.  HtthheU,  97  N.  Y.  507,  49  Am.  Rep. 
544:  "Where  the  facts  can  be  placed  before 
a  jury,  and  they  are  of  such  a  nature  that 
jurors  generally  are  just  as  competent  to 
form  opinions  in  reference  to  them  and  draw 
inferences  from  them  as  witnesses,  then 
there  is  no  occasion  to  resort  to  expert  or 
opinion  evidence.  To  require  the  exclusion 
of  such  evidence^  it  is  not  needed  that  the 
jurors  should  be  able  to  see  the  facts  as 
they  appear  to  eyewitnesses,  or  to  be  as  ca- 
pable to  draw  conclusions  from  them  as 
some  witnesses  might  be;  but  it  is  sufficient 
that  the  facts  can  be  presented  in  such  a 
manner  that  jurors  of  ordinary  intelligence 
and  experience  in  the  affairs  of  life  can  ap- 
preciate them,  can  base  intelligent  judg- 
ments upon  them,  and  comprehend  them  suf- 
ficiently for  the  ordinary  administration 
of  justice."  To  hold  that  the  opinion  evi- 
dence in  this  case  was  properly  admitted, 
in  my  judirment,  is  to  make  a  wide  depart- 
ure from  the  rule,  and  may  create  a  trouble- 
some precedent  in  the  future.  I  think  that 
the  jurors  were  quite  competent  to  under- 
stand the  facts  about  this  everyday  occur- 
rence of  tunneling  through  the  ground,  and 
,  to  decide  the  issue  between  the  parties  upon 
their  own  judgments.  It  is  impossible  to 
say  that  the  admission  of  this  opinion  evi- 
dence may  not  have  prejudiced  the  defend- 
ants, and,  for  the  error  committed  in  that 
respect,  1  think  that  the  judgment  should 
be  reversed,  and  that  a  new  trial  should  be 
ordered  with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  concurs  with  Gray,  J. 
Landon,  J.,  not  sitting. 

^lotion  for  reargument  denied  March  26, 
1901. 


Adelbert  KULLMANN,  Rcspt,, 

V. 

Henry  D.  COX,  Appt. 

(167  N.  Y.  411.) 

A    purchase    for    full    value    from    tlie 


NoTB. — ^Tho  above  case  seems  to  be  a  novel 
one.  It  denies  the  contention  that  the  father 
had  failed  in  any  duty  to  the  children  so  as  to 
make  his  purchase  Inure  to  their  benefit  by  mak- 
ing him  in  effect  a  trustee. 
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mortiraisree,  who  purchased  at  foreciosore 
sale  under  a  purchase-money  mortgage,  made 
without  collusion  with  the  mortgagee,  wUl  give 
a  man  a  good  title,  to  the  exclusion  of  hla 
minor  children,  to  property,  the  equity  of  re- 
demption of  which  his  wife  died  seised  of. 
leaving  surviving  her  the  hnsbaad  and  chil- 
dren, where  none  of  the  survivors  were  able 
to  pay  the  accrued  Interest  on  the  mortgage 
to  avoid  the  sale,  and  the  valne  of  the  prop- 
erty did  not  exceed  the  amount  of  the  judg- 
ment. 

(Oullen,  Martin,  and  Land4}nj  J  J.,  dissent.) 

(June  11,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
a  judgment  of  a  Special  Term  for  New  York 
County  in  favor  of  plaintiff  in  an  action  to 
compel  specific  performance  of  a  contract  to 
purchase  real  estate.    Affinned, 

The  facts  are  stated  in  the  opinion. 

Mr.  Francis  B.  Chedsey,  for  appellant: 

As  guardian  in  socage  there  devolved  up- 
on the  plaintiff  the  custody  of  the  infants' 
interests  in  the  real  estate,  with  its  conse- 
quent responsibilities. 

Boyer  v.  East,  101  N.  Y.  680,  66  N.  B.  114. 

The  plaintiff  as  the  tenant  for  life  of  the 
property,  having  the  possession  and  use 
thereof,  was  bound  to  pay  from  his  own 
means  the  interest  on  the  mortgage  as  it  be- 
came due. 

Moseley  v.  Marshall,  22  N.  Y.  201. 

The  plaintiff  cannot  hold  as  his  own  the 
estates  of  his  infant  children,  the  legal  ti- 
tle to  which  he  has  acquired,  if  at  all,  only 
by  reason  of  a  default  wholly  his  own. 

Plaintiff  in  recovering  the  property  from 
Hupfel  performed  only  a  plain  duty  which 
he  owed  to  his  infant  children,  to  regain,  if 
he  could,  for  their  benefit  that  which  they 
had  lost  by  his  default. 

Perry,  Tr.  5th  ed.  §  222;  Kullman  v.  Cox. 
26  App.  Div.  160,  49  N.  Y.  Supp.  908;  Ben- 
nett V.  Austin,  81  N.  Y.  308;  Ten  Eyck  v. 
Craig,  62  N.  Y.  419. 

The  title  tendered  need  not,  in  fact,  be 
bad  in  order  to  relieve  one  from  bis  pur- 
chase; but  it  must  be  either  defective  in 
fact,  or  so  clouded  by  apparent  defects, 
either  in  the  records  or  by  proof  outside  the 
records,  that  prudent  men,  knowing  the 
facts,  would  hesitate  to  take  it. 

Greenhlatt  v.  Hermann,  144  N.  Y".  20.  38 
N.  E.  966. 

A  title  open  to  a  reasonable  doubt  is  not 
a  marketable  one. 

Fleming  v.  Bumham,  100  N.  Y.  10,  2  N. 
E.  005;  Abbott  v.  James,  111  N.  Y.  676,  19 
N.  E.  434;  Vought  v.  Waiiams,  120  N.  Y. 
257,  8  L.  R.  A.  591,  24  N.  E.  195;  Heller  v. 
Cohen,  154  N.  Y.  299,  48  N.  E.  527. 

The  defendant  in  this  action,  having  no- 
tice that  the  plaintiff  purchased  the  prop- 
erty for  his  own  account,  and  that  he  denies 
that  his  children  have  any  right  or  interest 
in  it,  could  not,  if  he  completed  his  pur- 
chase, hold  the  property  free  from  the  rights 
and  interests  of  those  children. 

0*Donoghue  v.  Boies,  159  N.  Y.  102,  53  N. 
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E.  637;  People  v.  Open  Board  of  Stockhold- 
ers' Bldg.  (Jo.  92  N.  Y.  98. 

Messrs,  Samuel  TTnteniiyer  and  Moses 

Weinman,  for  respondent: 

Unless  the  defendant's  charge  of  fraud  is 
clearly  and  aftirmatively  established,  the  ti- 
tle tendered  by  the  plaintiff  is  a  good  mar- 
ketable title.  Hupfel,  the  mortgagee,  ac- 
quired a  good  title  upon  the  foreclosure  and 
the  plaintiff  was  not  disqualified  by  his 
guardianship  in  socage  to  purchase  the 
property  from  Hupfel. 

Boyer  v.  East,  101  N.  Y.  680,  66  N.  E. 
114;  Corbin  v.  Baker,  56  App.  Div.  35,  67  N. 
Y.  Supp.  249. 

The  defendant  has  wholly  failed  to  estab- 
lish his  allegations  of  fraud,  and  the  plain- 
tiff has  aifirmatively  shown  good  faith. 


r,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  record^  as  it  comes  to  us,  entitles  the 
plaintiff  to  an  affirmance  of  the  judgment, 
for  the  facts,  which  we  must  accept,  are  con- 
tained in  the  findings  of  the  trial  court. 
Every  fact  therein  found  has  some  evidence 
to  support  it;  indeed,  every  material  fact 
but  one  Is  established  by  uncontradicted  evi- 
dence, and  that  one  relates  to  the  value  of 
the  property  at  the  time  of  the  foreclosure 
sale.  The  affirmance  by  the  appellate  divi- 
sion, therefore,  makes  those  facts  conclusive 
upon  this  court.  The  question  of  law  pre- 
sented is  whether  the  facts  established  title 
in  the  plaintiff  personally  or  in  him  as  trus- 
tee for  his  children.  The  premises  were  con- 
veyed to  plaintiff's  wife  by  one  Hupfel  in 
February,  1886,  to  whom  she  gave  a  pur- 
chase-money mortgage  for  $3,800.  In  April, 
1895,  plaintiff's  wife  died  intestate,  leaving, 
her  surviving,  her  husband  and  four  minor 
children.  The  amount  then  due  and  unpaid 
on  the  purcha,se-money  mortgage  was  $3,600. 
The  plaintiff  was  not  able  U>  pay  the  semi- 
annual interest  due  on  July  1,  1895,  nor 
were  any  of  his  children  able  to  pay  the 
same,  and  the  mortgagee,  Hupfel,  having 
failed  to  receive  his  interest  after  demand 
made,  brought  an  action  to  foreclose  the 
mortgage,  which  resulted  in  a  judgment  of 
foreclosure  and  sale,  in  which  it  was  pro- 
vided that  any  party  to  the  action  might 
purchase  at  the  sale,  and  under  it  Hupfel 
purchased  the  property  on  the  16th  day  of 
January,  1806,  for  $4,000.  "The  price  real- 
ized on  the  foreclosure  sale  at  least  equaled 
what  the  property  was  worth  at  that  time." 
Shortly  thereafter  the  referee  duly  conveyed 
the  premises  to  Hupfel.  "There  was  no  col- 
lusion between  Hupfel  and  the  plaintiff 
herein  in  instituting  and  prosecuting  said 
foreclosure  suit.  The  foreclosure  action  was 
instituted  and  prosecuted  by  said  Hupfel  in 
entire  good  faiUi  for  his  own  benefit,  because 
neither  Adelbert  Kullmann  (the  plaintiff) 
nor  any  of  the  owners  of  the  property  paid, 
or  were  able  to  pay,  the  interest  due  on  July 
1,  1895."  Shortly  thereafter  Hupfel  con- 
veyed the  premises  to  this  plaintiff,  and  ac- 
cepted in  part  payment  therefor  a  purchase- 
money  mortgage  for  $3,800.  Each  one  of 
tlie«e    facts    was    established    by    uncontra- 
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dieted   evidence   with   the  exception   of  the 
one  which,  in  effect,  a.-5sort«  that  the  proper- 
ty was  not,  at  the  time  of  the  sale,  worth 
more    than    the    amount    paid    by    Jlupfel. 
There  was  a  conflict  of  testimony  as  to  val- 
ue, but  there  was  evidence  fully  justifying 
the  finding  made.     It  is  not  pretended  that 
there  was  any  defect  whatever  in  the  fore- 
closure   proceedings,    and    it    is    apparent, 
therefore,  from  the  facts  found,  that  Hup- 
fel acquired  a  perfect  title  to  the  premises, 
which  he  could  vest  in  anyone  to  whom  he 
saw  fit  to  convey  them,  and  which  he  did 
vest  in  this  plaintiff  by  his  conveyance  to 
him.     Indeed,  no  one  pretends  that  Hupfel 
did  not  acquire  a  good  title,  free  and  clear 
from  all  claims  that  the  former  owners  had 
in  the  property  prior  to  the  sal^  under  the 
judgment  of  foreclosure;  nor  is  it  pretended 
that  Hupfel  could  not  convey  as  good  a  title 
as  he  had  to  anyone  else;  but,  instead,  it  ia 
suggested  that  the  plaintiff's  former    rela- 
tion to  the  property  and  its  owners  disabled 
him  from  acquiring  the  title  which  Hupfel 
concededly  had.     No  authority  is,  or  can  be, 
cited  in  support  of  that  position,  and  one 
difficulty  with  the  reasoning  by  which  it  is 
sought  to  be  established  is  that  it  proceeds 
upon  an  erroneous  assumption  of  fact,  name- 
ly, that  the  plaintiff,  prior  to  the  foreclos- 
ure, failed  to  discharge  a  duty  he  owed  to 
the  owners  of  the  property, — ^that  of  paying 
the  interest  on  the  mortgage.     In  the  first 
place,  it  may  well  be  doubted  whether  it  was 
his  duty  to  pay  the  interest,  had  he  the 
money  with  which  to  pay  it,  in  view  of  the 
finding  that  the  value  of  the  property  did 
not  exceed  the  amount  of  the  judgment,  for 
it  necessarily  follows  that  the  interest  of 
the  children   had   no   value   whatever,   and 
even  a  tenant  by  the  curtesy  is  not  called 
upon  to  pay  money  for  the  protection  of  a 
thing  that  is  without  substance,  and  is  val- 
ueless.    But,  aside  from  the  fact  that  the 
interest  of  the  children  in  the  property  was 
without  value  at   that   time,    the   plaintiff 
could  not  pay  the  interest,  because  he  did 
not  have  the  money  with  which  to  pay  it, 
and  so  the  trial  court  found  upon  evidence 
to  support  it;  and,  indeed,  it  should  be  said 
that  there  is  not  a  suggestion  in  the  record 
to  the  contrary.     It  follows,  therefore,  that 
the  foreclosure,  which  was  neither  suggested 
nor  instigated  by  the  plaintiff,  was  not  due 
to  any  fault  on  his  part.     That  being  so,  the 
plaintiff  had  the  same  right  as  any  other 
person  to  purchase  the  property  of  Hupfel 
when  he  found  himself  in  such  improved  fi- 
nancial condition  as  warranted  him  in  at- 
tempting   its    acquisition.     The    plaintiff's 
testimony  to   the   effect  that   the  property 
was,  in  the  first  instance,  in  reality  his,  and 
that  he  furnished  the  $200  that  was  paid  on 
account  of  the  purchase  price  at  the  time 
the  deed  was  taken  in  the  name  of  his  wife, 
does  not  call  for  reversal  of  the  judgment, 
inasmuch  as  the  case  has  been  disposed  of  in 
all  the  courts  upon  the  assumption  that  the 
plaintiff's  wife  was  the  owner  of  the  proper- 
ty at  the  time  of  her  death. 
'  The   judgment   should   he   affirmed,   with 
costs. 
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Gray,  O'Brien,  and  Werner,  JJ.,  con- 
cur. 

ft 

Cnllen,  J,,  dissenting: 

This  action  was  brought,  vendor  against 
vendee,  to  compel  the  specific  performance 
of  a  contract  for  the  purchase  of  real  prop- 
erty in  the  city  of  New  York.  The  appel- 
lant defended  on  the  ground  that  the  plain- 
tiff's title  was  unmarketable.  The  objec- 
tion to  the  title  is  based  on  the  following 
facts:  Anna  Maria  Kullmann,  the  wife  of 
the  plaintiff,  at  the  time  of  her  death,  which 
occurred  April  22,  1885,  was  seised  in  fee 
of  the  premises  subject  to  a  mortgage  exe- 
cuted by  herself  and  her  husband  to  one 
Adolph  G.  Hupfel  to  secure  the  payment  of 
$3.(j00  on  January  1,  1889,  with  interest 
payable  semiannually  on  the  29th  days  of 
Jime  and  December,  which  mortgage  con- 
tained a  provision  that,  in  case  of  thirty 
days'  default  in  the  payment  of  the  interest, 
the  mortgagee  might  elect  that  the  whole 
principal  sum  should  become  due.  Mrs. 
Kullmann  died  intestate,  leaving,  her  sur- 
viving, the  plaintiff  and  four  children,  her 
only  heirs  at  law.  At  the  time  of  their 
mother's  death  these  children  were  infants; 
the  oldest  having  been  born  in  1866,  and  the 
youngest  in  1875.  The  plaintiff  has  re- 
mained in  continuous  occupation  of  the  prem- 
ises from  his  wife's  death  lo  the  trial  of  the 
action.  The  semiannual  interest  falling  due 
on  June  29,  1885,  was  not  paid.  On  Sep- 
tember 17,  1885,  the  mortgagee  instituted 
an  action  to  foreclose  the  mortgage,  alleging 
the  default  in  the  June  interest,  and  elect- 
ing that  the  whole  principal  sum  should  be- 
come due.  Judgment  was  entered  in  the  ac- 
ti(Hi  on  December  19,  1885.  Under  that 
judgment  the  property  was  sold  for  the  sum 
of  $4,000  on  January  22,  1886,  to  the  mort- 
gagee, who  subsequently  received  a  deed 
therefor  from  the  referee.  The  property 
waH  then  conveyed  by  the  mortgagee  to  the 
plaintiff  by  deed  dated  February  1,  1886. 
Tliese  two  deeds  were  recorded  on  the  same 
day  in  the  registrar's  office.  On  his  pur- 
chjisc  the  plaintiff  executed  a  new  mortgage 
to  Mr.  Hupfel  for  $3,800.  The  appellant 
claims  that  on  these  facts  the  plaintiff's 
children  have  an  equitable  claim  to  the 
premises,  subject  to  the  life  estate  of  their 
father.  On  the  trial  both  the  plaintiff  and 
the  mortgagee  testified  as  witnesses.  The 
trial  court  found  that  the  plaintiff  was  un- 
able to  pay  the  interest  which  accrued  on 
June  29,  1885,  and  that  the  foreclosure  was 
prosecuted  and  the  sale  had  in  good  faith, 
without  any  collusion  between  the  plaintiff 
and  the  mortgagee.  Judgment  was  entered 
that  the  defendant  specifically  perform  his 
contract.  This  judgment  has  been  aflSrmed 
on  appeal  by  a  divided  court. 

The  defendant  was  entitled,  under  the  con- 
tract, to  a  marketable  title,  free  from  doubt- 
ful questions  of  fact  or  law.  Brokaw  v. 
Duffy,  165  N.  Y.  391,  59  N.  E.  196.  In  that 
case  it  was  held  that  testimony  taken  on  an 
inquisition,  tending  to  show  that  a  grantor 
through  wliom  the  vendor  traced  title  was 
at  tlie  time  of  his  grant  of  unsound  mind, 
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was  sufficient  to  render  the  title  unTnarket* 
able,  though  no  proof  of  the  insanity  of  that 
grantor  was  produced  on  the  trial  of  the  ac- 
tion, and  the  proceedings  on  the  inquisition 
had  been  set  aside.     The  learned  trial  court 
has  found  that  there  was  no  collusion  be- 
tween the  plaintiff  and  the  mortgagee,  and 
that  finding  is  conclusive  upon  us.     This  is 
not  sufficient,  however,  under  the  case  cited; 
for,  if  the  circumstances  were  such  that  the 
defendant's    title    might    hereafter   be    im- 
peached or  defeated  by  a  contrary  determi- 
nation of  the  question  of  fact  presented  by 
those  circumstances,  then  the  title  offered 
was  not  marketable.     The  trial  court  com- 
mitted a  fatal  error  in  the  adndssion  of  evi- 
dence   on   which    its   finding  of   facts    was 
based.     The  plaintiff  was  allowed  to  testify 
over  the  defendant's  objection  and  exception, 
that  the  property  was  in  reality  his ;  that  he 
paid  the  consideration  on  its  original  pur- 
chase, and  had  the  conveyance  made  to  his 
wife.     The  statute  is  explicit  that  in  such 
cases  there  is  no  title,  l^al  or  equitable,  in 
the  person  who  pays   the    consideration.     1 
Rev.  Stat.  p.  728,  §  61.     The  fact  did  not  in 
any  Avay   diminish   or   vary  the  plaintiff's 
duty  to  his  infant  children,  who  inherited 
the   remainder    subject   to   his    life   estate. 
There  is  this  further  to  be  said:     In  any  ac- 
tion that  mi^ht  hereafter  be  brought  by  the 
children  against  the  appellant,  if  he  should 
take  title,  the  plaintiff  would  not  be  a  com- 
petent   witness    to    testify    as   to   personal 
transactions  with  his  deceased  wife. 

Tlie  record  presents  a  still  more  serious 
objection  to  the  title  offered, — a  question  of 
law,  to  say  the  least,  of  very  doubtful  deter- 
mination, and  one  which  should  not  be  de- 
cided except  in  an  action  to  which  the  re- 
maindermen are  parties.     **A  tenant  for  life 
.     .     .     is  a  quasi  or  implied  trustee  for  the 
remainderman,  and  is   accountable   for    the 
highest  good  faith."     Perry,  Tr.  §§  540,  549. 
As  tenant  for  life,  the  plaintiff  was  bound 
to  kedp  down  and  pay  the  interest.     Storv, 
Eq.  Jur.  §  488;  Moseley  v.  Marshall,  22  X. 
Y.  201.     The  interest  for  which  the  mort- 
gage was  foreclosed  became  due  over  two 
months  subsequent  to  the  wife's  death,  and 
there  is  therefore  no  question  of  accumulated 
arrears  of  interest,  the  liability  for  wliich, 
as  between  life  tenant   and    remainderman, 
has  been  the  subject  of  conflicting  decisions 
in  England.     The  plaintiff  having  accepted 
the    inheritance,    and    having   enjoyed    the 
possession  of  the  premises,    was   bound    to 
pay  this  interest.     The    trial    court    found 
that  he  was  unable  to  pay  it.    This  may  re- 
lieve  him   from   the   imputation   of   moral 
fault,  but  it  in  no  way  affects  the  fact  that 
the  mortgage  was  foreclosed  and  the  mort- 
gaged property  sold  solely  by  default  of  the 
plaintiff  in  the  performance  of  his  legal  ob- 
ligation.    If  the  foreclosure  and  sale  were 
without  collusion,  doubtless   the   mortgagee 
acquired  a  perfect  title  by  the  deed  given  to 
him  on  the  sale.     But  the  question  is  wheth- 
er, when  the  plaintiff   purchased   from    the 
mortgagee,  and  repossessed  himself  of  the 
title,  such  title  did  not  instantly  inure  to 
the  benefit  of  the  remaindermen.     Of  course. 
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the  general  rule  is  that,  where  a  trustee  bo's 
properly  sold  property  to  a  third  person  in 
^ood  faith,  and  without  collusion,  he  is  not 
precluded  from  subsequently  buying  the  prop- 
erty from  the  purchaser.  To  make  that  rule 
applicable,  the  original  sale  of  the  prop- 
erty must  have  been  without  fault  on  the 
part  of  the  trustee.  "Wherever  a  trustee 
is  fjuilty  of  a  breach  of  trust  by  the  sale  of 
the  trust  property  to  a  bona  fide  purchaser, 
for  a  valuable  consideration,  without  no- 
tice, the  trust  in  the  property  is  extin- 
guished. But  if  afterwards  he  should  re- 
purchase, or  otherwise  become  entitled  to, 
the  same  property,  the  trust  would  revive, 
and  reattach  to  it  in  his  hands;  for  it  will 
not  be  tolerated  in  equity  that  a  party  shall, 
by  his  own  wrongful  act,  acquire  an  abso- 
lute title  to  that  which  he  is  in  conscience 
bound  to  preserve  for  another.  In  equity, 
even  more  strongly  than  at  law,  the  maxim 
prevails  that  no  man  shall  take  advantage 
of  his  own  wrong."  Story,  Eq.  Jur.  §  1264 ; 
Borey  v.  Smith,  1  Vern.  84.  In  acquiring 
the  property  from  the  mortgagee,  the  plain- 
titr  put  a  new  encumbrance  upon  it  greater 
in  amount  by  $200  than  that  to  which  it 
had  been  previously  subject.  There  there- 
fore arose  no  claim  upon  his  part  for  con- 
tribution from  the  remainderman.  It  is 
also  to  be  obser\'ed  that  the  plaintiff  was 
guardian  in  socage  of  his  infant  children, 
and  thus  he  occupied  a  double  relation  of 
trust  and  confidence  to  them.  It  is  unneces- 
sary, however,  to  pursue  the  discussion  fur- 
ther. It  is  sufficient  to  say  that  the  plain- 
tiff's title  presents  a  question  of  law,  the 
resolution  of  which  in  favor  of  the  plaintiff 
is  by  no  means  certain.  The  judgment  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted;  costs  to  abide  the  event. 

Iiandon,  J.,  concurs  with  Cnllen,  J. 

Martin,  J.,  dissenting: 

The  plaintiff,  as  owner  of  a  life  estate  in 
the  property  in  question,  of  which  his  chil- 
dren were  remaindermen,  of  whom  he  was 
guardian  in  socage,  plainly  occupied  towards 
them  the  relation  of  trustee.  Warren  v. 
Vnion  Bank,  157  N.  Y.  259,  43  L.  R.  A.  266, 
51  N.  E.  103U.  It  was  his  duty  to  pay  the 
interest  upon  the  mortgage  thereon.  House 
V.  House,  10  Paige,  158,  164;  Bell  v.  New 
Yorh\  10  Paige.  49 ;  Moseley  v.  Marshall, 
22  X.  Y.  201.  He  failed,  and  the  premises 
were  sold  by  reason  of  his  default.  Almost 
immediately  he  repurchased  them  of  the 
mortgagee,  by  whom  they  were  bid  off  upon 
the  sale.  Whether  this  transaction  was  in 
good  faith,  or  resulted  from  a  collusive  viola- 
tion of  his  duties  as  trustee,  was  a  question 
of  fact.  In  this  case  it  has  been  decided  in 
hi.s  favor,  so  that,  if  there  were  no  other 
parties  interested,  the  judgment  herein 
would  be  conclusive  upon  the  question,  and 
the  title  would  be  clearly  marketable.  But 
when  that  transaction  occurred,  his  chil- 
dren, the  remaindermen,  were  infants,  and 
the  infancy  of  some  of  them  continued  until 
about  the  time  of  the  commencement  of  this 
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action.  None  of  them  were  parties  to  this, 
or  shown  to  have  been  parties  to  any  other, 
action  where  the  question  of  the  validity  or 
good  faith  of  that  transaction  was  involved. 
Nor  was  there  any  proof  that  the  plaintiff 
has  in  any  way  acquired  or  become  possessed 
of  their  interest  in  the  premises,  unless  un- 
der such  foreclosure,  sale,  and  repurchase, 
which  may  ultimately  be  declared  void  as 
to  them.  The  defendant  was  entitled  to  a 
marketable  title,  and  cannot  properly  be  re- 
quired to  accept  any  other.  "A  title  open 
to  a  reasonable  doubt  is  not  a  marketable 
title.  The  court  cannot  make  it  such  by 
passing  upon  an  objection  depending  on  a 
disputed  question  of  fact,  or  a  doubtful 
question  of  law,  in  the  absence  of  the  party 
in  whom  the  outstanding  right  was  vested. 
He  would  not  be  bound  by  the  adjudication, 
and  could  raise  the  same  question  in  a  new 
proceeding."  Fleming  v.  Burnham,  100  N. 
Y.  1,  10,  2  N.  E.  905,  907;  Brokaw  v.  Duffy, 
165  N.  Y.  399,  59  N.  E.  196.  "A  purchaser 
ought  not  to  be  compelled  to  take  property, 
the  possession  of  which  he  may  be  obliged 
to  defend  by  litigation.  He  should  have  a 
title  that  will  enable  him  to  hold  his  land 
free  from  probable  claim  by  another,  and 
one  that,  if  he  wishes  to  sell,  would  be  rea- 
sonably free  from  any  doubt  which  would 
interfere  with  its  market  value.  If  it  may 
be  fairly  questioned,  specific  performance 
will  be  refused."  McPherson  v.  Schade, 
149  N.  Y,  16,  21,  43  N.  E.  527,  528;  Jordan 
V.  Poillon,  77  N.  Y.  521 ;  Vought  v.  Williams, 
120  N.  Y.  233,  8  L.  R.  A.  591,  24  N.  E.  195; 
Shriver  v.  ShriveVj  86  N.  Y.  575;  Heller  v. 

!  Cohen,  154  N.  Y.  299,  306,  48  N.  E.  527 ; 

i  f)ykcr  Mcadoir  Land  ds  Improv.  Co.  v. 
Cook,  159  N.  Y,  7,  16,  53  N.  E.  690.  The 
plaintiff  was  bound  to  show  that  the  title 
tendered  was  good,  or  at  least  marketable, 
as  against  all  the  world.  Simis  v.  McElroy, 
160  N.  Y.  156,  102,  54  N.  E.  674.  This,  it 
seems  to  me,  he  has  failed  to  do.     If  the 

!  defendant  is  required  to  accept  the  title 
tendered,  possessing,  as  he  does,  knowledge 
of  the  transaction  of  the  plaintiff  in  obtain- 
ing the  title  to  property  held  in  trust  for 
his  children,  what  assurance  has  the  former 
that  an  action  may  not  be  commenced 
against  him  by  the  remaindermen  to  estab- 
lish their  title  to  the  property,  and  the 
plaintiff  be  required  to  defend  it?  Again, 
what  assurance  has  the  defendant  that  even 
the  plaintiff,  if  called  as  a  witness  in  such 
an  action,  would  not  give  testimony  to  se- 
cure to  his  children  the  title  to  the  prop- 
erty for  which  he  had  already  been  paid? 
Certainly,  the  judgment  in  this  action 
would  be  no  estoppel  to  his  giving  such  tes- 
timony; and,  if  willing  to  deprive  them  of 
their  rights  under  their  mother's  will  in 
the  manner  stated,  might  it  not  well  be  that, 
after  obtaining  from  the  defendant  the  con 
sideration  for  the  premises,  he  might  be 
equally  willing  to  deprive  him  of  the  prop- 
erty, and  secure  it  for  his  children?  Un- 
der these  circumstances,  and  under  the  prin- 
ciples established  by  the  decisions  of  this 
court,  it  seems  to  me  plain  that  the  defend- 
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ant  ought  not  to  be  compelled  to  accept  the 
title  oflfered,  and  that  the  judgment  ap- 
pealed from  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 


Re  Petition  of  George  W.  PECK  for  Order 
E^evoking  Liquor  Tax  Certificate  Issued 
to  Norman  B.  Cargill. 

(167  N.  Y.  891.) 

1.  Alleflratlon«  upon  Information  and 
belief  are  nof  sufficient  as  a  basis  for  a  for- 
feiture of  a  liquor  tax  certificate,  under  a 
statute  requiring  the  petition  to  state  the 
"facts  upon  which  the  application  is  based." 

a.  Forfeiture  of  a  liquor  tax  certifi- 
cate for  criminal  acta  cannot  be  au- 
tliorlsed.  by  legislation,  upon  failure  of  the 
holder  to  deny  under  oath  the  allegations  of 
the  petition,  without  any  proof  of  the  com- 
mission of  the  acts  constituting  the  offense. 

(London,  J.,  di98enta.) 

(June  11,  1901.) 

APPEAL  by  respondeat  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  an  or- 
der of  a  Special  Term  for  Monroe  CJounty 
revoking  his  liquor  tax  certificate.  Re- 
versed. 

The  facts  sure  stated  in  the  opinions. 

Messrs.  Forsyth  Brothers,  for  appel- 
lant: 

The  petition,  being  wholly  upon  informa- 
tion and  belief,  presented  no  legal  evidence 
which  justified  the  court  in  making  the 
show-cause  order. 

Statements  upon  information  and  belief, 
without  any  reasons  for  them,  are  not  proof 
or  evidence  in  any  legal  sense. 

Roderigas  v.  E<ist  Rivei'  Saw  Inst.  70  N. 
Y.  323,  32  Am.  Rep.  309 ;  Mowry  v.  fiftrnftom-, 
05  N.  Y.  681 ;  Martin  v.  Gross,  24  Jones  &  S. 
512,  4  N.  Y.  Supp.  337 ;  CampheU  v.  Morri- 
s(yn,  7  Paige,  157;  Bank  of  Origins  v.  Skin- 
ner, 9  Paige,  305. 

In  criminal  case.«  an  information  upon  in- 
tormation  and  belief  is  wholly  insufficient 
to  give  the  court  jurisdiction  of  the  person. 

People  ex  rel.  Jungsley  v.  Pratt,  22  Hun, 
302;  Blodgeti  v.  Race,  18  Hun,  132;  Re 
Rothaker,  11  Abb.  N.  C.  122;  Voight  v.  New- 
avK  Excise  Comrs.  59  N.  J.  L.  358,  37  L.  R. 
A.  294,  36  Atl.  686;  State  v.  Lamos,  26  Me. 
261;  Phnnw.er  v.  Com.  1  Bush,  26. 

The  certificate  cannot  be  revoked  except 
lu  the  manner  and  for  the  causes  prescribed 
in  the  statute. 

Re  Lyman,  160  N.  Y.  96,  54  N.  E.  677. 

The  court  has  no  jurisdiction  in  a  special 
proceeding  vo  take  away  the  property  right 
of  Mr.  Cargill,  i.  e.,  his  right  to  apply  for 
and  obtain  a  liquor  tax  certificate  for  a  pe- 
riod of  one  year  for  a  violation  of  the  stat- 
ute, without  a  trial  by  jury. 

Chancellor   Walworth's   opinion   in    New 

Note. — -As  to  right  to  revoke  license  for  sales 
of  liquor  without  jury  trial,  see,  in  this  series, 
Voight  V.  Newark  Excise  Comra.  (N.  J.  L.)  37 
L.  R.  A.  292. 
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York  Canal  Appraisei's  v.  People  ex  rel.  Tib- 
hits,  17  Wend.  571. 

The  statute  did  not  give  the  right  to  sell 
liquor,  nor  does  the  certificate  give  the  riglit 
to  sell  liquor. 

Metropolitan  Bd.  of  Excise  v.  Barrie,  34 
N.  Y.  657. 

The  statute,  not  prohibiting  the  right  to 
sell  intoxicating  liquors,  leaves  those  en- 
gaged in  its  sale  in  a  lawful  business,  exer- 
cising one  of  the  inherent  rights  of  a  citi- 
zen oif  the  government. 

fie  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  63G. 

Mr.  Nelson  E.  Spencer,  for  respondent 
Peck: 

The  petition  complied  with  the  statute, 
and  the  justice  not  only  had  jurisdiction, 
but  was  required,  to  make  the  order  to  »how 
cause,  as  of  course. 

It  is  not  necessary  for  the  {>etition  to  be 
made  by  one  having  personal  knowledge  of 
the  facts. 

People  ex  rel.  Smaw  v.  McQouan.  44  App. 
Div.  30,  60  X.  Y.  Supp.  407. 

This  is  a  civil  proceeding  to  protect  the 
public  from  violations  of  the  law.  It  is  not 
a  criminal  proceeding  to  punish  offenders. 

People  ex  rel.  Presmeyer  v.  Polii^  dc  Ex- 
cise Comrs.  59  X.  Y.  92;  17  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  267. 

The  method  of  enforcing  criminal  lia- 
bility is  expressly  and  constitutionally  pro- 
vided for  by  the  act.  The  legislature  ha» 
the  right,  as  one  of  its  police  powers,  tc  say 
who  shall  carry  on  the  traffic  and  how,  and 
to  restrict  the  issuance  of  the  certificates, 
and  prescribe  the  manner  of  their  revoca- 
tion. 

Re  Lyman,  40  App.  Div.  387.  61  X.  Y, 
Supp.  884;  Metropolitan  Bd.  of  Excise  v. 
Barric,  34  X.  Y.  657. 

The  proceeding  is  constitutional. 

Re  Lyman.  163  X.  Y.  552.  57  X.  E.  1115, 
Affirming  46  App.  Div.  387.  61  X.  Y.  Supp. 
884;  Metropolitan  Bd.  of  Excise  v.  Barrie, 
:U  N.  Y.  f»57;  People  ex  rrl.  Beller  v. 
Wright,  3  Hun,  306;  Kresscr  v.  Lyman,  74 
Fed.  70.1:  Re  Lymwn,  28  App.  Div.  127.  50 
X.  Y.  Supp.  977. 

Tlie  appellant  cannot  claim  the  right  to 
tiial  by  jury  in  this  case. 

R^  Lyman,  163  X.  Y.  552,  57  X.  E.  111.5. 

Mr.  William  E.  Schenok,  for  special 
deputy  commissioner  of  excise: 

The  property  rights  conferred  upon  a  cer- 
tificate holder  are  measured  by  the  statute 
which  created  the  certificate. 

People  ex  rel.  Miller  v.  Lyma*i.  156  X.  Y. 
407,  50  X.  E.  1112;  McNee'ley  v.  Welz.  166 
X.  Y.  124,  59  X.  E.  697;  Re  Ltfman,  163  X. 
Y.  552,  57  X.  E.  1115,  Affirming  46  App. 
Div.  387,  61  X.  Y.  Supp.  884 :  Re  Campbell. 
162  X.  Y.  612,  57  X.  E.  1106,  Aflirming  46 
App.  Div.  634,  61  X.  Y.  Supp.  1133;  Re  Ly- 
man. 53  App.  Div.  330,  65  X.  ^ .  Supp.  673  : 
Re  Livingston,  24  App.  Div.  51.  48  X.  Y. 
Supp.  989:  Lyman  v.  Textcr.  2  App.  Div. 
MSS.  March,  i901. 

The  right  to  transfer  or  surrender  a  liquor 

tax  certificate,  under  §§27  and  25,  rcsspect- 

ivelv.  is  restricted  to  those  certificate  hold- 

'  ers  who  have  not  violated  the  liquor  tax  law. 
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People  cm  rel.  Miller  v.  Lyman,  156  N.  Y. 
407,  50  N.  E.  1112;  Re  Michell,  41  App.  Div. 
271,  58  N.  Y.  Supp.  632;  Re  Seitz,  32  Misc. 
108,  65  N.  Y.  Supp.  462,  Affirmed  in  2  App. 
Div.  MSS.  March,  1901 ;  People  eon  rel.  La/w- 
ton  V.  Lyman,  33  Misc.  243,  68  N.  Y.  Supp. 
331. 

The  civil  liability  of  certificate  holders  for 
violations  committed  by  servants  and  bar- 
tenders has  been  applied  as  the  basis  of  these 
proceedings,  rather  than  the  criminal  liabil- 
ity. 

Re  Kinzel,  28  Misc.  622,  69  N.  Y.  Supp. 
682;  Re  Lyman,  29  Misc.  524,  61  N.  Y.  Supp. 
946;  Re  Hohuyler,  32  Misc.  221,  66  N.  Y. 
Supp.  251 ;  Re  Coman,  60  App.  Div.  622,  63 
N.  Y.  Supp.  1106. 

The  petitioner  has  only  been  required  to 
establish  his  case  by  a  ^'preponderance  of 
evidence,''  instead  of  "beyond  a  reasonable 
doubt." 

Re  Fall,  20  Misc.  611,  57  N.  Y.  Supp.  868, 
Affirmed  in  39  App.  Div.  671,  57  N.  Y.  Supp. 
1137;  Re  Henry,  56  App.  Div.  268,  67  N.  Y. 
Supp.  733;  Lyman  v.  Murphy,  33  Misc.  349, 
68  N.  Y.  Supp.  400. 

Violation  of  the  liquor  tax  law  by  a  cer- 
ticate  holder  forfeits  his  bond,  but  the  ac- 
tion brought  by  the  state  conmiissioner  of 
excise  to  enforce  it  is  a  civil  action. 

Lyma/n  v.  Shenandoah  Social  Cfluh,  39 
App.  Div.  459,  57  N.  Y.  Supp.  372. 

If  the  petition  fairly  informs  the  certifi- 
cate holder  against  whom  it  is  directed,  of 
the  nature  of  the  offense  and  the  place  where 
and  the  time  when  it  was  committed,  it  an- 
swers the  purpose  of  the  statute,  and  re- 
stricts the  petitioner  to  the  grounds  for  re- 
lief set  forth  therein. 

Re  Lyman,  163  N.  Y.  536,  57  N.  E.  745; 
Re  Purdy,  40  App.  Div.  133,  67  N.  Y.  Supp. 
629;  Re  Halbran,  30  Misc.  515,  63  N.  Y. 
Supp.  1024. 

The  petition  is  a  pleading;  and  it  is  well 
settled  that  facts  may  be  alleged  in  a  plead- 
int;  upon  information  and  belief. 

Bennett  v.  Lcecte  Mfg.  Co.  110  N.  Y.  160, 
17  N.  E.  669;  2  Wait,  Pr.  p.  321. 

The  language  of  the  statute  hardly  seems 
to  warrant  any  confitniction  which  will  com- 
plicate or  hamper  the  simple  proceeding 
which  the  courts  declare  was  intended  by 
the  legislature  ''to  be  summary,  and  was  de- 
signed to  furnish  a  ready  and  quick  remedy 
for  failure  to  comply  with  the  provisions  of 
the  law." 

Re  Lyman,  46  App.  Div.  387,  61  N.  Y. 
Supp.  884,  Affirmed  in  163  N.  Y.  552,  57  N. 
E.  1115. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  which  re- 
voked and  canceled  a  liquor  tax  certificate 
held  by  the  appellant.  These  certificates 
are  recognized  by  the  statute  under  which 
they  are  issued  as  a  species  of  property 
transferable  from  one  to  another.  They 
are  the  evidence  of  a  right  or  privilege  to 
carry  on  a  certain  kind  of  business,  issued 
by  the  state  to  the  individual,  and  hence  a 
thing  of  pecuniary  value.  In  this  case  the 
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holder  of  the  certificate  has  been  deprived  of 
it  by  the  order  appealed  from,  which  re- 
voked and  canceled  it.  This  has  been  done 
on  the  ground  that  he  was  guilty  of  a  viola- 
tion of  the  law  by  selling  liquor  on  Sunday. 
The  order  so  adjudges.  No  one  has  testified 
or  even  alleged  that  he  committed  that  of- 
fense. The  petitioner  does  allege  that  he  is 
informed  and  believes  that  the  holder  of  the 
certificate  has  been  selling  beer,  whisky, 
and  wine  "during  the  last  three  months"  on 
Sunday,  and  that  is  absolutely  the  only  al- 
legation or  proof  in  the  record  to  uphold  tiie- 
order  complained  of.  It  is  said  that  this 
is  all  that  the  statute  requires,  and  that  the 
certificate  has  been  revoked  by  a  proceed- 
ing authorized  by  law,  which  has  been  liter- 
ally complied  with  in  this  case.  A  statute 
which  would  permit  the  rights  of  a  party  to 
be  summarily  disposed  of  in  that  way  would 
be  of  very  doubtful  validity.  We  think 
that  the  statute  in  question  requires,  upon 
any  fair  construction,  something  more.  It 
does  authorize  any  citizen  to  commence  such 
a  proceeding  by  petition  to  a  judge  or  the 
court,  but  it  expresslv  provides  that  the 
"petition  shall  state  the  facts  upon  which 
said  application  is  based."  Liquor  Tax 
Law,  I  28.  When  the  law  requires  that  the 
facts  shall  be  stated,  as  the  basis  of  a  sum- 
mary proceeding  to  forfeit  the  right  to  car- 
ry on  business  by  reason  of  acts  which  con- 
stitute a  crime,  it  is  not  complied  with  by 
the  presentation  of  a  petition,  every  allega- 
tion of  which  is  upon  information  and  belief,, 
without  even  a  statement  of  the  sources  of 
the  information  or  the  grounds  of  the  be- 
lief. The  liberty*  and  property  or  personal 
rights  of  the  citizen  have  practically  no  pro- 
tection if  they  can  be  taken  away  or  de- 
stroyed by  such  a  proceeding  on  the  part  of 
anyone  who  is  willing  to  become  a  party  to 
such  a  controversy,  and  without  producing 
any  proof  whatever  of  the  acts  constituting 
the  oiTen.se  charged.  The  least  that  should 
be  required  in  such  a  case  is  that  the  peti- 
tion should  state  the  facts  positively  upon 
oath,  unless  the  statute  expressly  permits 
a  statement  upon  information  and  belief, 
and  this  statute  does  not.  A  special  statu- 
tory requirement  that  a  party  must  state 
certain  facts  as  a  basis  for  an  order  revok- 
ing a  certificate  of  the  right  to  carry  on  a 
certain  business  is  not  satisfied  or  complied 
with  by  a  mere  statement  that  the  moving 
party  suspects  or  is  informed  and  believes 
that  the  particular  facts  exist,  or  that  the 
party  charged  has  committed  the  forbidden 
acts  in  violation  of  law.  This  principle 
would  seem  to  be  specially  applicai>le  to  a 
case  like  this,  where  the  acts  charged,  and 
which  are  at  the  foundation  of  the  proceed- 
ing, not  only  subject  a  party  to  a  penalty 
or  a  forfeiture,  but  are  also  crimes,  and  pun- 
ishable criminally.  The  statute  now  un- 
der consideration  authorizes  the  judge,  up- 
on presentation  of  a  petition  stating  the- 
facts,  to  grant  an  injunction  against  a  trans- 
fer of  the  certificate,  and  an  order  to  show 
cause.  The  petition  does  not  confer  juris- 
diction unless  it  is  in  compliance  with  the- 
statute,   and   a  petition   in   which   all    the- 
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material  faete  are  stated  upon  information 
and  belief,  without  disclosing  the  sources  of 
the  information  or  the  grounds  of  the  belief, 
is  no  sufficient  basis  lor  any  judicial  ac- 
tion. Murphy  v.  Jack,  142  N.  Y.  215,  36 
N.  E.  882;  BueU  v.  Van  Camp,  119  N.  Y. 
100,  23  N.  E.  538;  Campbell  v.  Morrison, 
7  Paige,  157 ;  Cushing  v.  Kualander,  49  Hun, 
19,  1  N.  Y.  Su]jp.  505. 

But  it  is  said  that  the  statute  expressly 
authorized  the  courts  upon  the  proceedings 
in  this  case,  to  revoke  the  certificate.  The 
contention  is  that  the  statute  provides  that, 
after  service  of  the  petition  and  an  order  to 
show  cause  on  the  nolder  of  the  certificate 
five  days  before  returnable,  the  judge  before 
whom  it  is  returnable  shall  revcSce  or  cancel 
the  certificate  unless  the  holder  shall  pre- 
sent and  file  a  verified  answer  raising  an 
issue  as  to  some  material  fact  in  the  peti- 
tion, in  which  event  the  judge  is  requireid  to 
take  proof  of  the  disputed  facts,  but  other- 
wise the  order  of  revocation  is  granted  by 
default.  It  is  true  that  the  statute  so  pro- 
vides, but  this  does  not  dispense  with  a  peti- 
tion containing  proper  averments  of  the 
necessary  jurisdictional  facts.  Moreover, 
it  is  plain  that  what  the  statute  practically 
provides  for  is  that  in  such  cases  the  ac- 
cused shall  be  presumed  to  be  guilty  unless 
he  denies  his  guilt  under  oath.  If  he  omits 
to  deny  the  statements  of  the  petition  on 
oath,  the  facts  charged  are  to  be  taken  as 
confessed,  and  a  forfeiture  follows.  .  If  the 
party  against  whom  the  proceeding  is  insti- 
tuted is  really  guilty  of  the  offense  charged, 
he  is  thus  compelled  to  confess  his  guilt, 
either  by  his  oath  or  by 'silence,  and  then 
the  forfeiture  of  his  property  rights  follows. 
He  has  no  other  alternative,  unless  he  is 
tempted  to  temper  with  his  conscience  and 
deny  the  truth  on  oath.  It  is  not  compe- 
tent for  the  legislature  to  place  a  citizen 
in  such  a  disadvantegeous  position  in  order 
to  protect  his  liberty  or  his  property.  In 
any  proceeding  by  the  stete  to  deprive  him 
of  the  one  or  the  other,  the  facte  which  in 
law  justify  it  must  be  alleged  and  estab- 
lished. The  legislature  has  no  power  to  en- 
act that  they  may  be  inferred  or  presumed 
from  the  silence  of  the  party  accused,  or 
from  his  failure  to  answer  under  oath.  This 
is  especially  true  when  the  acte  charged  are 
not  only  the  basis  of  a  penalty  or  a  forfei- 
ture, but  constitute  a  crime.  It  is  the  con- 
stitutional right  of  the  party  charged  with 
the  commission  of  acts  which,  if  true,  con- 
stitute a  crime  or  create  a  penalty  or  impose 
a  forfeiture,  to  answer  without  verification. 
No  law  can  be  valid  which  directlv  or  indi- 
rectly  compels  a  party  to  accyse  or  incrim- 
inate himself,  or  to  testify  by  affidavit  or 
otherwise  with  respect  to  his  guilt  or  inno- 
cence. In  every  case  when  he  elects  to  re- 
main silent  with  respect  to  any  charge  in- 
volving unlawful  acte  which  are  criminal  or 
subject  him  to  a  penalty  or  forfeiture,  that 
is  a  constitutional  privilege  which  the  legis- 
lature may  not  invade.  The  courte  have  in- 
sisted upon  giving  to  the  constitutional  pro- 
vision a  construction  broad  and  liberal 
enough  to  permit  a  citizen  to  remain  entire- 
53  L.  R.  A. 


ly  silent  with  respect  to  the  truth  or  falsity 
it  any  criminal  charge  against  him,  if  he 
so  electe,  and  his  right  to  refuse  to  verify 
a  pleading  is  as  clearly  within  the  privilege 
as  his  right  to  refuse  to  testify.  The  con- 
stitutional immunity  from  every  species  of 
incrimination  may  be  as  effectually  violated 
by  a  law  which  compels  a  person  to  plead 
or  deny  upon  oath  any  charge  involving  a 
criminal  offense,  without  regard  to  the  form 
of  the  investigation,  as  by  a  law  compelling 
him  to  testify  as  a  witness.  The  privil^e 
of  silence  secured  by  the  Constitution  ap- 
plies to  the  one  case  as  well  as  the  other. 
Thomas  v.  Harrop,  7  How.  Pr.  57;  HUl  ▼. 
Muller,  2  Sandf.  684;  People  ew  rel.  Taylor 
V.  t'orhcs,  143  N.  Y.  219,  38  N.  E.  303 ;  Couti- 
selman  v.  Hitchcock,  142  U.  S.  547,  35  L.  ed- 
1110,  3  Inters.  Oonu  Rep.  816,  12  Sup.  Ct. 
Rep.  195;  People  v.  Courtney,  94  N.  Y.  490; 
People  v.  Sharp,  107  N.  Y.  427,  14  N.  E. 
319;  Gadsden  v.  Woodioa/rd,  103  N.  Y.  242, 
8  N.  E.  653.  .  The  principles  decided  in  these 
eases  esteblish  the  proposition  that  it  was 
not  within  the  power  of  the  legislature  to 
dispense  with  the  necessary  allegations  and 
proof  of  the  facts  constituting  the  off'ense 
by  enacting  virtually  that  no  proof  need  be 
given  by  the  state  unless  the  party  charged 
with  the  violation  of  the  law  denies  the 
charges  under  oath.  The  stetute  virtually 
authorizes  a  presumption  of  ^ilt  from  an 
omission  of  the  accused  to  testify,  and  there- 
fore it  is  a  law  adjudging  guilt  without  evi- 
dence, and  reverses  the  presumption  of  inno- 
cence. An  enactment  of  this  character  vio- 
lates fundamentel  principles  binding  alike 
upon  the  legislature  and  the  courte.  Peo- 
ple v.  Courtney,  94  N.  Y.  490. 

The  order  appealed  from  should  he  re- 
versed and  the  proceeding  dismissed,  with 
costs. 

Parker,  Ch.  J.,  and  Bartlett  and 
Vann,  JJ.,  concur. 

Martin,  J.,  concurring; 

I  concur  upon  the  sole  ground  that  the 
petition  in  this  case  does  not  state  all  the 
facts  upon  which  the  application  is  based, 
otherwise  than  u|>on  information  and  belief, 
without  stating  the  source  of  the  petitioner's 
information  or  the  grounds  of  his  belief. 
Although  the  allegations  as  to  the  sale  of 
liquor  on  Sunday  are  sufficient  and  not  up- 
on information  and  belief,  other  of  the  es- 
sential facte  are  not  so  steted,  and  hence 
the  petition  was  insufficient  to  authorize  the 
action  of  the  judge  in  making  the  order  ap- 
pealed from.  I  do  not  concur  in  this  deci- 
sion upon  any  other  ground.  While  it  has 
been  said  that  a  tax  certificate  possesses 
some  of  the  elemente  of  property,  and  to  an 
extent  may  be  so  regarded,  still  it  is.  at 
most,  a  qualified  property,  subject  to  all  the 
provisions  of  the  statute,  and  may  be  can- 
celed or  destroyed  in  the  manner  specified. 
In  other  words,  the  right  of  property  is  a 
conditional  one,  which  is  subject  to  all  the 
contingencies  provided  for  by  the  stetute, 
among  which  is  the  liability  of  being  can- 
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«eled  and  annulled  for  any  of  the  reasons 
and  in  the  manner  specified  in  the  statute. 

Cnllen,  J.,  concurs  with  Martin,  J. 

Laadon,  J.,  di&senting: 

J  dissent.  The  tenure  of  a  liquor  license 
is  conditioned  upon  the  holder's  observance 
-of  the  provisions  of  the  liquor  tax  law, — a 
tenure  very  different  from  that  of  the  ab- 
solute ownership  of  property.  The  reason 
is  plain:  When  he  violates  the  law  under 
which  he  receives  his  license,  the  holder  per- 
verts his  license  into  an  aid  and  cover  for 
his  violation,  and  makes  it  a  weapon  against 
the  law,  and  himself  a  traitor  to  it.  If  the 
state  which  grants  this  kind  of  property  for 
permissible  uses  protects  it  as  it  does  other 
property,  it  may  aid  the  abuses  it  should 
siuppress.  This  license  holder  practically 
invit€s  the  state  to  take  that  position.  But 
•the  real  position  of  the  state  is  not  that  the 
license  holder  shall  defend  his  innocence 
Avhenever  challenged,  but  that  the  institut- 


ing of  an  inquiry  into  his  guilt  shall  be  open 
to  every  citizen,  and  its  methods  shall  be 
adapted  to  ascertaining  the  truth  instead  of 
suppressing  it.  The  license  holder  accepts 
this  condition  in  accepting  his  license.  Sec- 
tion 28,  subd.  2,  permits  any  citizen  to  pre- 
sent a  verified  petition  for  the  revocation  of 
a  liquor  tax  certificate.  "Such  petition 
shall  state  the  facts  upon  which  said  appli- 
cation is  bafled."  The  act  does  not  in  terms 
require  the  facts  to  be  sta/ted  positively,  or 
otherwise  than  upon  information  and  belief. 
To  require  more  would  often  result  in  en- 
couraging the  offender  to  continue  his  viola- 
tions, and  this  the  legislature  sought  to  pre- 
vent. If  the  licenae  nolder  by  a  verified  an- 
swer denies  the  charge,  its  truth  must  be 
judicially  determiined  upon  competent  evi- 
dence. In  tJiis  case  he  did  not  deny  it,  but 
took  the  same  objections  as  if  an  attach- 
ment of  his  property  was  in  question.  For 
the  reasons  stated,  the  rules  as  to  attach- 
ment are  as  inappropriate  as  they  are  inade- 
quate. 
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1.  The  rule  requlrlnff  notice  to  a  pur- 
clianer  of  property  coMtalnlns  a  nul- 
nanee,  requesting  Its  removal,  before  he  is  11- 
<ihle  to  an  action  for  injuries  caused  by  It, 
does  not  apply  in  favor  of  the  purchaser  of  a 
house  so  constructed  as  to  cast  water  from  its 
conductor  pipes  upon  the  sidewalk  in  such 
a  way  as  to  freeze  and  render  the  sidewalk 
unsafe  for  pedestrians 

"Z,  The  rlgrht  to  conduct  -tTater  from  a 
roof  across  a  slde^i^alk  in  such  a  way 
that  it  freezes  and  renders  the  walk  danger- 
ous to  public  travel,  thereby  creating  a  public 
nuisance,  cannot  be  acquired  by  prescription. 

(May  21,  1901.) 


"XoTK. — Prescriptive  rifflit  to  maintain  a  public 

nuiaance. 

1;  Oeneral  doctHne. 
II.  Matters  relating  to  health. 

a.  Offensive  trades. 

b.  Burial  of  the  dead. 

c.  Pollution  of  streams,  etc. 

III.  Highways  and  places  held  for  puUic  use. 

a.  Obstructions    and    encroachments    in 

gaieval. 

b.  Railroads. 

c.  Fences,  buildings,  and  other  structures. 
6.  Sidctcalks. 

e.  Nuisances  relating  to  water  ways. 

I.  General  doctrine. 

In  answer  to  proceedings  on  the  part  of  the 
public  to  abate  or  prevent  a  nuisance.  It  has 
ofren  been  contended  that  prescription  has  giv- 
en the  right  to  maintain  it,  but  the  authorities 
generally  declare  that  no  length  of  time  will 
legalize  or  enable  a  person  to  acquire  a  title  by 
S*j  L.  R.  A. 


EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence,  which  resulted  in  a  verdict  in 
plaintiff's  favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  Cf.  Abbott  for  defendant. 

Mr.  Charles  Wood  Bond,  for  plaintiff: 

The  owner  occupying  premises  bounding 
upon  a  highway  is  liable  for  an  injury  to 
travelers  on  such  way,  caused  by  a  faulty  or 
defective  construction  of  the  premises,  or  by 
their  ruinous  condition,  or  by  a  nuisance  up- 
on the  premises. 

Kirhy  v.  Boylston  Market  Aaso.  14  Gray, 
249,  74  Am.  Dec.  682;  Shipley  v.  Fifty  As- 
sociateSf  106  Mass.  104,  8  Am.  Rep.  318; 
Daluy  V.  Savage,  145  Mass.  38,  12  N.  E.  841; 

pi'escrlptlon  to  a  public  nuisance,   or  bar  the  * 
right  of  the  public  to  abate  it. 

The  following  cases  recognize  the  above  doc- 
trine:  Wright  V.  Moore,  38  Ala.  593,  82  Am. 
Dec.  731;  Reed  v.  Birmingham,  92  Ala.  339,  9 
So.  161 ;  People  v.  Gold  Run  Ditch  &  Mln.  Co. 
6Q  Cal.  138,  56  Am.  Rep.  80,  4  Pac.  1152;  E» 
parte  Taylor,  87  Cal.  91,  25  Pac.  258;  Bowen 
V.  Wendt,  103  Cal.  236,  37  Pac.  149 ;  Nolan  v. 
New  Britain,  69  Conn.  668,  38  Atl.  703;  Sims 
V.  B'rankfort,  79  Ind.  446 ;  State  v.  Louisville, 
N.  A.  &  C.  R.  Co.  86  Ind.  114  ;  Sherlock  v.  Louis- 
ville, N.  A.  &  C.  R.  Co.  116  Ind.  22,  17  N.  E. 
171 ;  Paragon  Paper  Co.  v.  State,  19  Ind.  App. 
314,  49  N.  E.  600:  Ashbrook  v.  Com.  1  Bush, 
139,  89  Am.  Dec.  616 ;  Knox  v.  Chaloner,  42  Me. 
150 :  Veazie  v.  Dwlnel,  50  Me.  479 ;  Charlotte 
V.  Pembroke  Iron  Works,  82  Me.  391,  8  L.  R. 
A.  828,  19  Atl.  902 ;  Northern  C.  R.  Co.  v.  Bal- 
timore, 21  Md.  93 ;  Woodyear  v.  Schaefer,  57 
Md.  1.  40  Am.  Rep.  419 ;  Baltimore  v.  Fairfield 
Improv.  Co.  87  Md.  352,  40  L.  R.  A.  494,  39 
Atl.  1081;  Com.  v.  Upton,  6  Gray,  473;  New 
Salem  v.  Eagle  Mill.  Co.  138  Mass.  8;  Martin 
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Clifford  y,  Atlantic  Cotton  Mills,  146  Mass. 
50,  15  N.  E.  84 ;  Smethurst  v.  Proprietors  of 
Independent  Corfg.  Churchy  148  Mass.  261, 
2  L.  R.  A.  695,  19  N.  E.  387;  Shepard  v. 
Creamer,  160  Mass.  496,  36  N.  E.  476. 

Where  a  person  purchased  premises  upon 
which  there  was  a  defect  in  a  public  side- 
walk by  reason  of  the  stone  surrounding  the 
cover  of  a  coal-hole,  he  was  held  liable  for 
an  injury  to  a  traveler  on  the  walk,  notwith- 
standing the  premises  were  at  the  time  of 
the  injury  in  the  occupancy  of  a  tenant. 

Dalay  y.  Savage,  145  Mass.  38,  12  N.  E. 
841. 

The  rule  in  Penruddock*s  Case,  5  Coke, 
100,  is  not  applied  in  cases  where  the  nui- 
sance causes  an  injury  to  persons  traveling 
on  the  highway. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

The  eviaence  tended  to  show  that  affixed 
to  the  house  of  the  defendant  was  a  conduct- 


or, constructed  and  used  for  the  purpose  of 
carrying  water  from  the  roof  to  the  public 
sidewalk  adjoining;  that  there  was  a  groove 
in  the  sidewalk,  extending  from  the  end  of 
the  conductor  to  the  outer  edge  of  the  side- 
walk; that  the  water  from  the  conductor 
had  frozen  in  and  about  the  groove  upon  the 
sidewalk;  and  that  the  plaintiff,  while  trav- 
eling, in  the  exercise  of  due  care,  over  the 
ice,  was  injured.  The  evidence  warranted  a 
finding  that  in  the  winter  the  natural  and 
probable  result  of  the  situation  would  be 
the  formation  of  ice  upon  the  sidewalk, 
which  would  be  dangerous  to  public  travel, 
and  therefore  a  public  nuisance.  At  the 
time  of  the  accident  the  defendant  had  been 
the  owner  of  the  house  for  several  years,  and 
there  was  no  evidence  that  the  defendant 
constructed  the  building,  the  conductor,  the 
groove,  or  the  sidewalk;  and  it  appeared 
that  the  condition  of  the  conductor  at  the 
time  of  the  purchase  was,  and  ever  since 
had  been,  the  same  as  at  the  time  of  the  ac- 


V.  Glenson,  139  Iklass.  183,  29  N.  E.  664  ;  Lbahan 
V.  Cochrane  :  Atty  Gen.  ex  reh  Mano  v.  Revere 
Copper  Co.  152  Mass.  444,  9  L.  R.  A.  510,  25 
N.  E.  605  :  Folkes  v.  Chad.  3  Dougl.  340 ;  Mat- 
thews v.  Stillwater  Gas  &  Electric  Light  Co. 
68  Minn.  193,  65  N.  W.  947 ;  Smith  y.  Sedalia, 
152  Mo.  283,  48  L.  R.  A.  711,  58  S.  W.  907; 
Temperance  Hall  Asso.  v.  Giles,  33  N.  J.  L.  260 ; 
Cross  V.  MorristowQ,  18  N.  J.  Eq.  305 ;  State 
ea  rel.  North  Brunswick  Twp.  Bd.  of  Health  v. 
Lederer,  32  N.  J.  Eq.  675,  29  Atl.  444  ;  Stamm 
V.  Albuquerque  (N.  M.)  62  Pac.  973 ;  Patten  v. 
New  York  Elev.  R.  Co.  3  Abb.  N.  C.  324 ;  Peck- 
ham  v.  Henderson,  27  Barb.  207 ;  Rochester  v. 
Erickson,  46  Barb.  92 :  People  v.  Cunningham, 
1  Denio,  524,  43  Am.  Dec.  709 ;  Renwick  v.  Mor- 
ris, 7  Hill,  575 :  Crlll  v.  Rome,  47  How.  Pr.  406; 
Ogdensburg  v.  Lovejoy,  2  Thomp.  &  C.  83,  Af- 
firmed in  58  N.  Y.  662 ;  Campbell  v.  Seaman,  2 
Thomp.  ft  C.  231,  Affirmed  in  63  N.  Y.  568,  20 
Am.  Rep.  567 ;  Mills  v.  Hall,  9  Wend.  315,  24 
Am.  Dec.  160 ;  Dygert  v.  Schenck,  23  Wend.  440, 
35  Am.  Dec.  575;  Kelley  v.  New  York,  6  Misc. 
516,  27  N.  Y.  Supp.  164 ;  Delaware,  L.  &  W.  R. 
Co.  V.  Buflfalo,  4  App.  Div.  562,  38  N.  Y.  Supp. 
510 :  People  7.  Pelton.  36  App.  Div.  450,  55  N. 
Y.  Supp.  815,  Affirmed  in  159  N.  Y.  537,  53  N. 
E.  1129 ;  Slate  ▼.  Holman,  104  N.  C.  861.  10  S. 
E.  758;  Little  Miami  R.  Co.  v.  Greene  County 
Comrs.  31  Ohio  St.  338;  Heddleston  v.  Hen- 
dricks, 52  Ohio  St.  460,  40  N.  E.  408 ;  Com.  v. 
Van  Sickle,  Brightly  (Pa.)  69;  Com.  v.  M'Don- 
ald.  16  Serg.  &  R.  395 ;  Rung  v.  Shoneberger,  2 
Watts,  23,  26  Am.  Dec.  95;  Com.  v.  Alburger, 
1  Whart.  469;  City  v.  Daub,  1  Lane.  L.  Rev. 
306 ;  Com.  v.  Yost,  11  Pa.  Super.  Ct.  323 ;  Mc- 
Nerney  v.  Reading  City,  150  Pa.  611.  25  Atl. 
57 ;  Simmons  v.  Cornell,  1  R.  I.  519  ;  State  v. 
Rankin,  3  S.  C.  N.  S.  438,  16  Am.  Rep.  737; 
Elkins  V.  State,  2  Humph.  543;  North  Point 
Consol.  Irrig.  Co.  v.  Utah  &  S.  L.  Canal  Co.  16 
Utah,  246,  40  L.  R.  A.  851,  52  Pac.  168 ;  Meiners 
▼.  Frederick  Miller  Brewing  Co.  78  Wis.  364, 
10  L.  R,  A.  586,  47  N.  W.  430;  Charnley  v. 
Shawano  Watbb-Powbr  &  River  Impbov.  Co.  ; 
Douglass  V.  State,  4  Wis.  387;  Mining  Dfebris 
Case,  9  Sawy.  441,  18  Fed.  753;  Northwestern 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24 
L.  ed.  1036 ;  Rex  v.  Cross,  3  Campb.  226 ;  James 
v.  Hayward,  C?ro.  Car.  184  :  Weld  v.  Hornby,  7 
East,  195.  3  Smith.  244  ;  Queen  v.  Brewster,  8 
U   C   C.  P.  208. 

In  Smith  v.  Phillips.  8  Phila.  10,  It  is  stated 
that,  although  a  continuous  user  for  twenty 
years  by  giving  rise  to  a  presumption  of  a  grant 
53  L.  R.  A,. 


may  preclude  individuals  from  recovering  for 
injuries  from  a  nuisance  which  was  wrongful  in 
its  origin,  nothing  is  more  firmly  settled,  boib 
in  England  and  America,  than  that  statutes  of 
limitation  do  not  run  against  the  public,  and 
that  lapse  of  time  will  not  change  th«  nature  of 
a  public  nuisance,  as  it  is  against  the  law  to 
prescribe  for  a  public  nuisance. 

And  in  State  v.  Holman,  104  N.  C.  861,  10  S. 
T?l  758.  the  court  said  that  an  acqalescence  for 
seventy  years  hae  been  held  no  bar  vo  criminal 
proceedings  against  a  nuisance. 

An  adverse  user  which  is  known  to  have 
originated  without  right  within  the  memory  of 
persons  now  living  will  not,  alone  and  of  it- 
self, legitimate  a  public  nuisance,  or  bar  the 
public  of  their  rights.  State  v.  Franklin  Falls 
Co.  49  N.  H.  240,  6  Am.  Rep.  513. 

If  the  property  of  a  private  individual  is  of 
Itself  a  public  nuisance,  no  period  of  use  and 
occupation,  however  extended  and  uninterrupted 
and  under  whatever  claim  of  right,  will  protect 
it  from  abatement  by  the  public  authorities,  or 
the  preventive  remedy  by  injunction  to  restrain 
its  perpetuation  by  additions  and  repairs.  Roch- 
ester V.  Erickson,  46  Barb.  93. 

Nor  can  a  municipality  acquire  a  prescriptive 
right  to  maintain  a  conUnulng  nuisance  of  a 
public  nature.  Bloomlngton  v.  Costello.  65  III. 
App.  407 ;  Litchfield  v.  Whltenack,  78  Hi.  App. 
364  ;  Nolan  v.  New  Britain,  69  Conn.  668,  35* 
Atl.  703:  Piatt  Bros.  &  Co.  v.  Waterbury,  72 
Conn.  531,  48  L.  R.  A.  691,  45  Atl.  154.  See 
also  Owens  v.  Lancaster,  182  Pa.  257.  37  Atl. 
858 ;  Smith  v.  Sedalia,  152  Mo.  283,  48  L.  R.  A. 
711,  53  S.  W.  907,  infra,  II.  c. 

And  even  if  long  continuance  of  a  public  nui- 
sance affords  evidence  from  which  the  Jury  may 
presume  to  find  as  a  fact  the  existence  of  the 
right  to  inaintain  it,  the  evidence  must  be  sub- 
mitted to  the  Jury,  as  the  question  is  not  one 
of  law,  but  of  fact,  and  the  court  cannot  de- 
termine it.     House  V.  Metcaif,  27  Conn.  631. 

This  general  rule  has  been  enacted  by  statute 
In  some  states.  Thus,  in  California,  by  the 
express  provisions  of  Cal.  Civil  Code,  (  3490. 
"no  lapse  of  time  can  legalise  a  public  nuisance 
amounting  to  an  actual  obstmction  of  a  public 
right."  Mining  Debris  Case,  9  Sawy.  441,  18 
Fed.  758. 

So,  under  Idaho  Rev.  Stat  i  3630.  no  lapse 
of  time  can  give  a  prescriptive  right  to  maintain 
n  nuisance.  Lewiston  v.  Booth  (Idaho)  34  Pac. 
809. 

No  length  of  time  will  Justify  the  cootlnnance 


1901. 


Leah  AN  y.  Coon  u  an  b. 


898 


cident.  There  was  no  evidence  that  the  de- 
fendant ever  had  been  requested  by  the 
plaintiff,  or  by  any  other  person,  to  reform 
the  nuidance,  or  that  the  plaintiff  ever  com- 
plained of  it  to  the  defendant.  The  action 
is  at  common  law,  and  the  question  whether 
the  notice  requisite  to  the  maintenance  of  an 
action^  under  Pub.  Stat.  chap.  52,  §  19,  was 
^iven,  is  immaterial.  It  is  not  argued  that 
the  evidence  did  not  warrant  a  finding  that 
this  conductor  in  its  natural  operation  did 
•create  a  nuisance  in  the  highway.  The  only 
question  presented  is  whether  the  court  erred 
in  declining  to  give  the  second  and  third  rul- 
ings requested  by  the  defendant.  These  re- 
•quests  raise  the  question  whether,  the  situ- 
ation being  the  same  as  at  the  time  of  the 
purchase  by  the  defendant,  she  can  be  held 
answerable  to  the  plaintiff,  in  the  absence  of 
any  request  made  to  her  to  reform  the  nui- 
itance.  lliere  can  be  no  doubt  that  in  the 
case  of  a  private  nuisance  the  general  doc- 
trine in  this  country,  following  Penruddock's 


Case,  5  Coke,  100,  is  that  the  grantee  of 
land  upon  which,  at  the  time  of  the  grant, 
there  exists  a  nuisance  created  by  his  prede- 
cessors in  title,  is  not  responsible  merely  be- 
cause he  has  become  the  owner  of  the  land. 
His  liability  arises  from  his  knowingly  con- 
tinuing the  nuisance;  and,  geoArally,  it  may 
be  stated  that  he  is  not  answerable  for  con- 
tinuing the  nuisance  in  its  original  state  un- 
less he  has  had  notice  to  abate,  or,  at  lea.st, 
until  he  has  had  knowledge  that  it  is  a  nui- 
sance, and  injurious  to  the  rights  of  others; 
and,  while  there  is  some  dissent  from  this 
doctrine  ( see  opinion  of  Denio,  J.,  in  Browti 
v.  Cayuga  d  8.  R.  Co.  12  N.  Y.  486;  of 
Strong,  P.  J.,  in  Bubhard  v.  Rtiasell,  24 
Barb.  404;  and  of  Manning,  J.,  in  CaldweU 
V.  Oale,  11  Mich.  77),  still  it  must  be  re- 
garded as  the  law  of  this  commonwealth 
{McDonough  v.  Gilman,  3  Allen,  264,  80 
Am.  Dec.  72,  and  cases  cited).  The  cases 
are  numerous  in  which  this  doctrine  has  been 
applied  to  private  nuisances,  but  with  the 


of  a  public  naisance,  where  the  legislature  has 
pxpressly  prohibited  the  doing  of  the  act  con- 
■fltitating  the  naisance.  Lewis  v.  Stein,  16  Ala. 
214,  50  Am.  Dec.  177.  This  for  the  reason  that 
if  such  a  nuisance  can  be  Justified  by  the  length 
-of  time  it  has  continued  it  must  be  on  the  the- 
ory that  a  grant  is  presumed  to  have  been  ob- 
tained for  the  erection  of  a  nuisance,  or  a  li- 
cense or  authority  from  the  public  to  do  the  act 
<:onstitntlng  the  offense,  which  presumption  can- 
not be  indulged  where  it  would  be  clearly  in  op- 
position to  the  legislative  will. 

Even  when  the  action  is  brought  by  a  private 
party  who  has  suffered  a  special  Injury  from  a 
public  nuisance,  a  prescriptive  right  to  do  the 
acts  complained  of  cannot  be  maintained  against 
him.  Mining  Debris  Case,  9  Sawy.  441.  18  Fed. 
753  ;  Boweo  v.  Wendt,  103  Cal.  236,  87  Pac.  149  ; 
Nolan  V.  New  Brl'taln,  69  Conn.  668,  38  Atl.  703  ; 
Kissel  V.  Lewis,  156  Ind.  233,  59  N.  E.  478  :  Mat- 
thews V.  Stillwater  Gas  &  Electric  Light  Co.  63 
Minn.  493,  65  N.  W.  947;  Mills  v.  ftall,  9  Wend. 
•315,  24  Am.  Deo.  160 ;  De  Laney  v.  Blizzard,  7 
Hun,  7  ;Raht  v.  Southern  R.Co.  (Tenn.  Ch.App). 
50  S.  W.  72 :  Melners  v.  Frederick  Miller  Brew- 
ing Co.  78  Wis.  364,  10  L.  R.  A.  586,  47  N.  W. 
430 ;  Fowler  v.  Sanders,  Cro.  Jac.  446. 

It  does  not  seem  probable  that  the  court  in 
-CiiAUXLiRT  V.  Shawano  Water-Power  A  Rivbr 
Improv.  Co.  intended  to  adopt  a  contrary  doc- 
trine which  would  involve  the  tacit  overruling 
of  Melners  v.  Frederick  Miller  Brewing  Co.  78 
Wis.  864,  10  L.  R.  A.  586,  47  N.  W.  480,  supra, 
Although  the  statement  in  the  later  case,  that 
the  proposition  that  there  can  be  no  prescriptive 
right  to  maintain  a  public  nuisance  "must  be 
nnrlerstood  as  applying  to  the  rights  of  the  pub- 
lic, and  not  to  those  of  individuals,"  might  be 
so  construed.  This  case  is  perhaps  best  distin- 
guishable on  the  theory  that  here  the  public 
nuisance  was  the  obstruction  to  navigation, 
while  the  private  injury  complained  of  was  not 
tbat  which  made  the  obstruction  a  public  of- 
f^se,  but  was  the  Invasion  of  the  petitioner's 
property  Interests  by  the  overfiowing  of  his 
lands.  Had  the  petitioner  been  deprived  of  his 
use  of  the  stream  as  a  public  highway,  and 
brought  his  action  for  the  special  injuries  which 
he  suffered  because  of  the  obstruction  to  naviga- 
tion, it  would  seem  that  the  defense  of  prescrip- 
tion could  not  have  been  maintained.  And  this 
has  been  directly  decided  where  the  overflowing 
of  lands  caused  a  nuisance  to  public  health  from 
which  the  owner  of  the  overflowed  lands  sus- 
tained special  damage.  Mills  v.  Hall,  9  Wend. 
63  L.  R.  A. 


315,  24  Am.  Dec.  160.  Here  the  continuance 
of  a  nuisance  to  the  public  health  created  by 
the  overflowing  of  lands  by  means  of  a  mill  dam 
for  more  than  twenty  years,  altht>ugh  it  may 
confer  a  right  so  to  use  the  land,  was  held  to 
be  no  defense  to  an  action  by  an  owner  of  the 
overflowed  lands  to  recover  damages  for  the 
resulting  sickness  of  himself  and  family. 

And  in  Rhodes  v.  Whitehead,  27  Tex.  304.  84 
Am.  Dec.  631,  the  conrt,  although  it  recognised 
that  one  can  acquire  a  prescriptive  right  to  over- 
flow the  lands  ef  another,  said  that,  as  the  right 
to  a  nuisance  cannot  be  acquired  by  prescrip- 
tion, if  the  damming  of  a  stream,  though  in 
accordance  with  a  prescriptive  right,  works 
hurt,  or  Inconvenience,  or  damage  to  the  owner 
of  the  land  overflowed  by  creating  or  causing 
such  annoyance  as  seriously  to  interfere  with 
the  comfortable  enjoyment  of  his  property  or 
that  has  a  direct  or  decided  tendency  to  cause 
sickness  In  his  family  or  immediate  neighbor- 
hood, it  is  a  nuisance  of  which  he  may  complain. 

II.  Alattera  relating  to  health. 

eL,-0ffcn8ive  trades. 

The  right  to  pursue  an  offensive  occupation 
cannot  be  acquired  by  prescription.  Campbell 
V.  Seaman,  2  Thomp.  &  C.  231,  Affirmed  in  63 
N.  y.  568,  20  Am.  Kep.  567. 

And  the  fact  tbat  the  business  of  tanning 
hides  and  rendering  fat  has  been  carried  on  for 
twenty- eight  years  will  not  defeat  a  proceeding 
by  the  board  of  health  of  the  township  in  which 
the  business  is  located  to  abate  It  as  a  nui- 
sance hazardous  to  public  health.  State  ex  rel. 
North  Brunswick  Twp.  Bd.  of  Health  v.  Lederer, 
52  N.  J.  Eq.  675,  29  Atl.  444. 

And  It  is  no  defense  to  an  indictment  for 
maintaining  a  nuisance  within  the  limits  of  a 
populous  city,  consisting  of  a  large  distillery 
and  a  large  frame  building  with  extensive  out- 
works attached  thereto  in  which  large  numbers 
of  hogs  were  fattened  for  the  city  market,  fed 
chiefly  from  the  refuse  from  the  distillery,  that 
the  business  has  been  conducted  in  the  same 
place  for  more  than  thirty  years.  Com.  v.  Van 
Sickle,  Brightly  (Pa.)  69. 

So,  lapse  of  time,  whatever  its  length,  was 
said  in  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659,  24  L.  ed.  1036,  not  to  jus- 
tify a  nuisance  to  health  arising  from  the  manu- 
facture of  animal  matter  into  a  fertilizer,  as 
every  day's  continuance  Is  a  new  offense. 

i^nd  the  principle  that  no  length  of  time  oan 
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exception  of  Woram  v.  Noble,  41  Hun,  398, 
we  have  seen  no  case  where  the  doctrine  has 
been  directly  applied  to  the  case  of  a  public 
nuisance,  although  in  Wenzlich  v.  McCotter, 
87  N.  Y.  122,  41  Am.  Rep.  358,  and  Dodge 
V.  Sitacy,  39  Vt.  558,  the  court  seems  to  have 
failed  to  notfte  any  difference  in  this  respect 
between  private  and  public  nuisances. 

We  think  ttie  rule  should  not  be  extended 
to  a  public  nuisance  like  that  in  this  case. 
The  reason  generally  given  for  the  rule  is 
that,  in  the  absence  of  any  notice  to  the  con- 
trary, the  grantee  has  the  right  to  assume 
that  the  structures  upon  the  land  are  right- 
fully there,  and  that,  even  where  they  may 
seem  to  interfere  with  the  usual  rights  ap- 
purtenant to  other  estates,  he  may  properly 
assume  that  the  right  thus  to  interfere  has 
been  lawfully  obtained,  and  it  is  said  that 
it  would  be  inequitable  to  subject  him  to 
damages  until  he  has  had  notice  that  in 
maintaining  the  structure  or  work  com- 
plained of  he  is  infringing  upon  the  rights 


of  others.  The  reason  of  the  rule  is  not  ap- 
plicable to  a  case  like  this.  The  conductor, 
in  its  natural  and  intended  use,  caused  ice 
to  form  upon  the  sidewalk,  which,  being^ 
dangerous  to  public  travel,  was  a  public 
nuisance.  No  matter  how  often  the  i(H*  was 
formed,  the  right  thus  to  encumber  the 
street  could  not  be  lawful.  The  right  to  cre- 
ate such  a  nuisance  was  not  a  matter  of 
grant,  nor  could  it  have  been  acquired  by 
prescription.  Holyoke  v.  Hadley  Water- 
Potner  Go.  174  Mass.  424,  426,  54  N.  E.  889 : 
Neio  Salem  v.  Eagle  Mill  Co.  138  Mass.  8. 
In  so  far  as  the  conductor,  by  its  natiu*al 
operation,  caused  the  formation  of  such  ice, 
it  created  a  nuisance.  The  defendant,  as 
owner,  must  have  known  this,  or  must  be 
presumed  to  have  known  it.  In  such  a  case, 
the  reason  for  the  requirement  of  a  notice 
does  not  exist,  and  we  see  no  reason  why  the 
rule  should  be  applied.  See  Matthews  v- 
Miasouri  P.  R.  Co.  26  Mo.  App.  75. 
Exceptions  overruled. 


If^^allse  a  'pnblic  nuisance  was  recognized  in 
Com.  V.  Rush,  11  I/anc.  L.  Rev.  97,  which  was 
a  prosecution  by  indictment,  under  Pa.  act 
March  31,  1860,  for  maintaining  a  public  nui- 
sance, the  nuisance  complained  of  being  a  chemi- 
cal factory  for  the  manufacture  of  phosphates, 
fertilizers,  etc. 

And  that  a  rock-crushing  machine  was  in 
operation  before  the  passage  of  an  ordinance 
prohibiting  the  operation  of  such  machines  In 
a  block  containing  three  or  more  occupied  dwell- 
ings, which  was  therein  declared  to>be  a  nui- 
sance, is  no  defense  to  a  proceeding  under  such 
ordinance.  Kansas  City  v.  McAIeer,  31  Mo. 
App.  483. 

The  subject  of  municipal  control  over  particu- 
lar trades  or  business  as  nuisances  will  be  found 
diKcnssed  In  note  to  Em  parte  Lacey  (Cal.)  88 
L.  R.  A.  640. 

The  owner  of  a  brewery,  who  so  operates  it 
as  to  endanger  the  health  of  persons  resid- 
ing in  the  neighborhood,  can  acquire  no  pre- 
scriptive right  to  continue  the  nuisance  as 
against  an  individual  who  suffers  special  dam- 
age therefrom.  Melners  v.  Frederick  Miller 
Brewing  Co.  78  Wis.  364.  10  L.  R.  A.  586,  47 
N.  W.  430. 

Nor  can  a  prescriptive  right  so  to  conduct  a 
beer  garden  as  to  constitute  it  a  public  nuisance 
be  urged  against  the  right  of  an  owner  of  prop- 
erty in  the  vicinity  to  bring  a  private  action 
for  the  special  Injury  which  he  sustains  there- 
from. Kissel  V.  Lewis,  156  Ind.  233,  59  N.  K. 
478. 

And  this  may  be  regarded  as  the  ground  for 
the  decision  in  SavUe  v.  Kilnftr,  26  L.  T.  N.  S. 
277,  a  proceeding  In  equity  brought  by  a  private 
person  to  restrain  the  proprietors  of  a  glass 
factory  from  causing  dense  black  smoke  and 
vapors  to  issue  from  their  new  works,  in  which 
an  Injunction  was  gi'anted  as  to  the  whole  of 
the  new  works,  notwithstanding  one  of  the 
cbimneys  had  been  erected  for  more  than  twenty 
years  befoi'e  the  filing  of  the  bill.  The  court 
does  not  characterize  this  as  a  public  nuisance, 
though  it  was  of  the  opinion  that  it  was  such 
a  nuisance  as  was  indictable  at  common  law, 
and  donbtless  had  that  fact  in  mind  in  denying 
the  defendant's  claim  of  a  prescriptive  right 
to  that  chimney  which  had  been  erected  for 
twenty  years. 

Carrying  on  an  offensive  trade  in  a  place  re- 
mote from  buildings  and  public  roads  does  not 
entitle  the  owner  to  continue  it  in  the  same 
place  after  houses  have  been  built  and  roads 
53  L.  R.  A. 


laid  out  in. the  neighborhood,  to  the  occupants 
of  and  travelers  upon  which  it  is  a  nuisance. 
Com.  V.  Upton,  6  Gray,  473 :  Wier's  Appeal,  74 
Pa.  230.  In  the  former  case  the  court  said 
that,  even  if  the  prosecution  and  continuance  of 
the  offense  under  such  circumstances  could  be 
regarded  as  the  assertion  and  maintenance  of 
a  claim  adverse  to  the  law  and  public  right,  it 
fonld  be  so  considered  only  upon  the  ground  that 
it  was.  during  all  that  time,  a  nuisance  subject 
to  be  suppressed  and  abated. 

So,  the  right  of  the  public  to  abate  a  common 
nuisance  resulting  from  the  maintenance  of  cat- 
tic  pens  In  a  city  is  not  barred  because  the  lo- 
cality has  been  so  used  by  the  defendant  and 
those  under  whom  he  claims  for  thirty  years, 
and  when  so'flrst  used  was  entirely  outside  of 
the  city  limits  and  some  distance  in  the  country. 
Ashbrook  v.  Com.  1  Bush.  f.S9,  89  Am.  Dec. 
616.  The  court  said  that  the  pursuit  of  a 
noxious  trai^e  is  lawful  so  long  as  it  does  not 
interfere  with  the  rights  of  the  public,  but  when 
it  does  so  interfere  with  the  superior  rights  it 
becomes  illegal,  and  no  length  of  time  can 
sanctify  It,  as  its  exercise  is  a  daily  renewal  of 
the  offense. 

And  the  fact  that  an  offensive  trade  was  es- 
tablished upon  an  open  common  remote  from 
habitation  will  not  entitle  the  owner  to  continue 
It  after  the  land  In  its  vicinity  has  been  built 
up  .and  occupied,  as  against  persons  living  in 
the  neighborhood  to  whom  if  constitutes  a  nui- 
sance. People  V.  Detroit  White  Lead  Works,  82 
Mich.  471,  9  L.  R.  A.  722,  46  N.  W.  735. 

And  by  lapse  of  time  and  undisturbed  posses- 
sion no  one  gains  a  right  to  maintain  an  of- 
fensive trade,  even  as  against  subsequent  In- 
comers. Com.  V.  Van  Sickle,  Brightly  (Pa.)  69. 
See  also  Douglass  v.  State,  4  Wis.  387 ;  Queen 
V.  Brewster,  8  U.  C.  C.  P.  208,  inira,  II.  c. 

To  the  contrary  Is  Rex  v.  Cross,  2  Car.  &  P. 
483,  in  which  it  was  held  that  If  a  person  esitab- 
Hshes  a  noxious  trade,  such  as  a  slaughterhouse, 
iu  a  place  remote  from  habitations  and  pu|^ic 
roads,  he  may  continue  his  trade,  though  it 
afterwards  becomes  a  nuisance  to  persons  In- 
habiting houses  subsequently  built,  or  travel- 
ing along  a  highway  thereafter  constructed. 

To  the  same  effect  is  a  dictum  in  Rex.  v. 
Neville,  Peake,  N.  P.  pt.  1,  p.  91,  where,  in  hold- 
ing that  a  person  whose  business  renders  that 
which  was  a  little  unpleasant  before  very  dis- 
agreeable and  uncomfortable  is  answerable  thcre> 
for  though  it  would  not  amount  to  a  nuisance 
by  itself,  Lord  Campbell  said  that  where  manu- 
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William  H.  CHARNLEY,  Kespt., 

V, 

SHAWANO    WATER-POWER    &    RIVER 
IMPROVEMENT   COMPANY,  Appt. 

(109  Wis.  563.) 

1.  A  llndlnff  by  the  trial  court  that 
certain  land  is  overflo-wed  with  back 
water  from  a  dam,  whicli  Is  supported  by  a 
fair  preponderance  of  the  evidence,  wlli  not 
be  disturbed  by  the  appellate  court. 

a.  One  called  upon  to  pay  damagres  for 
overflo-wlnar  land  under  authority  of  the 
leslslatore  to  erect  a  dam  for  purposes  of 
manufacturing  and  improving  navigation  can- 
not defeat  liability  by  Insisting  that  more 
land  has  l>een' overflowed  than  absolutely  nec- 
essary to  carry  out  such  purposes. 

8.  I^apse  of  time  may  bar  a  suit  by  a 
private  individual  for  private  injuries  in- 


flicted upon  him  by  the  maintenance  of  a 
public  nuisance ;  such  as  a  dam  across  a  nav- 
igable stream. 
4.  Tbe  burden  of  nlioirlnff  tbe  nature 
and  extent  of  tbe  claimed  rlgrbt  is  upon 
the  one  setting  up  a  prescriptive  right  to  flow 
lands. 

(March  19,  1(K)1.) 

APPEAL  by  defendant  from  an  order  ap- 
pointing commissioners  to  assess  dama- 
ges to  plaintiff's  land  by  reason  of  back  flow 
from  defendant's  dam.     Affirmed, 

ii:^tatement  by  Bardeen,  J. : 

Proceedings  to  obtain  dainages  to  prop- 
erty claimed  to  have  been  overflowed  by  de- 
fendant's dam.  By  chapter  235,  Laws  1880, 
the  privilege  of  erecting  a  dam  across  the 
Wolf  river,  near  the  city  of  Shawano,  wasj 


factories  have  been  borne  with  in  a  neighborhood 
for  many  years  it  will  operate  as  a  consent  of 
their  inhabitants  to  their  being  carried  on, 
though  the  law  might  have  considered  them 
as  nuisances  had  they  been  objected  to  at  the 
time. 

Rex.  V.  CrosB^  2  Car.  &  P.  483,  «upra,  was 
followed  in  Ellis  v.  State,  7  Blackf.  534,  in 
which  a  conviction  for  maintaining  a  nuisance, 
consisting  in  establishing  a  noxious  trade  near 
a  public  highway  and  dwellings  thereon,  was  re- 
versed for  the  refusal  of  the  trial  court  to  per- 
mit evidence  that  the  dwelling  house  proved 
to  be  in  the  immediate  vicinity  of  the  nuisance 
had  been  built  sinoo  the  erection  of  the  nuisance, 
to  go  to  the  Jury  as  a  full  defense  against  the 
charge  In  the  Indictment.  But  this  case  was 
regarded  in  Sims  v.  Frankfort,  79  Ind.  446, 
infraj  III.  a,  c,  as  not  only  in  conflict  with  the 
great  weight  of  the  decisions  of  other  states, 
but  also  in  irreconcilable  conflict  with  State  v. 
Phipps,  4  Ind.  515,  infra.  III.  a,  and  was  there- 
fore held  to  have  been  overruled  by  the  latter 
case. 

While  it  is  no  defense  to  an  indictment  for 
a  common  nuisance  that  the  business  complained 
of  has  been  In  operation  many  years,  yet,  where 
the  existence  of  the  nuisance  Is  controverted, 
this  fact  may  be  considered  by  the  Jury  in  de- 
termining that  question.  Com.  v.  Miller,  189 
Pa.  77,  21  Atl.  138. 

In  Com.  V-  Rush,  11  Lane.  L.  Rev.  97,  the 
court  instructed  the  Jury  that,  in  determining 
the  question  whether  a  chemical  factory  for  the 
manufactura  of  phosphates,  fertilizer,  etc.,  was 
n  public  nuisance,  the  length  of  time  the  busi- 
sess  had  been  conducted  at  Its  present  location 
was  proper  for  their  consideration. 

And  in  Wier's  Appeal,  74  Pa.  230,  the  court 
was  of  the  opinion  that  a  much  clearer  case  was 
required  to  Justify  a  court  of  equity  in  compel- 
ling by  injunction  a  person  to  remove  an  of- 
fensive trade  in  which  he  has  Invested  his  capi- 
tal, and  which  he  has  carried  on  for  a  long 
period  of  time,  than  in  a  case  where  a  person 
comes  into  the  neighl)orhood  proposing  to  es- 
tablish such  a  business  for  the  first  time,  and 
is  met  with  a  remonstrance  and  notice  that 
if  he  persists  in  his  purpose  application  will  be 
mnde  to  a  court  of  equity  to  prevent  it.  See 
also  New  Castle  v.  Raney,  130  Pa.  546,  6  L. 
R.  A.  737,  18  Atl.  10G6,  infra,  II.  c. 

b.  Burial  of  the  dead. 

Lapse  of  time  Is  no  defense  to  an  indictment 
63  L.  R.  A. 


for  a  nuisance  consisting  in  the  appropriation 
of  a  part  of  the  public  square  in  the  city  of 
Philadelphia  for  the  purposes  of  a  burial  ground 
under  a  void  grant.  Com.  v.  AJburger,  1  Whart. 
160. 

In  Coates  v.  New  York,  7  Cow.  585,  It  was 
held  that  the  length  of  time — one  hundred  years 
—during  which  a  part  of  the  premises  had  been 
used  as  a  burial  ground  under  a  grant  from  the 
corporation  for  that  puri>ose  was  not  conclusive 
as  against  the  power  of  the  legislature  or  cor- 
poration to  pass  by-laws  and  ordinances  pro- 
hibiting under  a  penalty  the  interment  of  the 
dead  within  certain  parts  of  the  city. 

As  to  nuisances  relating  to  the  burial  of  the 
dead  and  the  question  of  municipal  power  there- 
over, see'nofe  to  Harrington  v.  Providence  (R. 
I.)   38  L.  R.  A.  305,  327. 

c.  Pollution  of  streams,  etc. 

The  fact  that  a  milidam  has  been  maintained 
across  a  creek  for  more  than  fifty  years  is  no 
defense  to  an  Indictment  to  abate  it  as  a  nui- 
sance to  public  health  consisting  in  the  obstruc- 
tion to  the  regular  and  continuous  flow  of  tbe 
water  and  the  consequent  accumulation  of  nox- 
ious matter  in  the  pond  created  by  the  dam. 
People  V.  Pelton,  36  App.  Dlv.  450,  55  N.  Y. 
Siipp.  815,  Affirmed  in  159  N.  Y.  537,  53  N.  E. 
1129. 

And  it  is  no  defense  to  an  indictment  for  a 
public  nuisance,  consisting  in  the  erection  and 
maintenance  of  a  dam  causing  thousands  of 
acres  of  land  to  be  overflowed  with  nearly  stag- 
nant water  so  as  to  render  the  lands  surround- 
ing and  adjoining  uninhabitable  except  at  the 
imminent  risk  to  health,  that  such  dam  has  been 
erected  for  more  than  twenty  years.  Queen  v. 
Brewster,  8  U.  C.  C.  P.  208. 

The  maintenance  of  a  milidam  which  spreads 
disease  and  death  through  the  neighborhood 
cannot  be  legalized  by  any  lapse  of  time.  Doug- 
lass V.  State,  4  Wis.  387. 

In  Wright  v.  Moore,  38  Ala.  593,  82  Am.  Dec. 
731,  it  was  ttaid  that  no  length  of  enjoyment 
could  legallre  the  continuance  of  a  millpond 
destructive  to  the  health  of  the  surrounding 
couiitiy. 

While  long  possession  of  a  milidam  and  pond 
may  confer  a  right  to  the  land  flowed  and  all  the 
proprietary  incidents  which  follow  the  title  of 
property,  it  cannot  be  set  up  as  a  bar  to  the 
abatement,  on  behalf  of  the  public,  of  a  nui- 
sance to  health,  created  thereby.  State  v.  Ran« 
kin,  3  S.  C.  N.  S.  438,  16  Am.  Rep.  737;  State 
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granted  to  C.  M.  Upham  and  others  for 
manufacturing  and  other  purposes."  Said 
parties  or  their  assigns  were  given  power  to 
secure  fiowage  rights,  under  S  1777,  Rev. 
Stat.  1878,  as  amended  by  chapter  318,  Laws 
1882.  Defendant  is  a  corporation  organized 
for  the  purpose  of  building  said  dam  for  hy- 
draulic and  manufacturing  purposes,  and 
to  improve  the  river  and  facilitate  the  run- 
ning of  logs  therein,  and  is  the  assignee  and 
owner  of  the  rights  and  privileges  granted 
to  Upham  and  others  under  the  act  men- 
tioned. The  dam  was  erected  in  1892,  and 
by  it  the  defendant  maintains  a  head  of  wa- 
ter averaging  about  10  feet.  Shawano 
creek,  the  outlet  to  Shawano  lake,  empties 
into  the  Wolf  river  about  a  mile  and  one 
half  above  the  dam.  This  creek  is  naviga- 
ble for  logs  and  timber,  and  is  30  or  40  feet 
wide.     Some  forty  years  or  more  ago  a  dam 


was  built  across  this  creek  a  little  way  above 
its  mouth,  in  which  a  head  of  water  from 
C  to  8  feet  was  claimed  to  have  beem  main- 
tained continuously  and  adversely  until 
1892,  at  which  time  defendant  purchased  the 
dam  from  one  Kast,  together  with  all  flow- 
age  rights.  Shawano  .creek  is  about  4  miles 
long,  and  is  the  only  outlet  of  Shawano  lake, 
which  is  a  body  of  water  of  considerable  size. 
W.  H.  Charnley  is  the  owner  of  lota  1  and 
2,  section  14,  township  27,  range  16  B.,  on 
the  banks  of  this  lake.  In  1897,  Charnley 
filed  a  petition  for  the  appointment  of  com- 
missioners, under  $  1777  and  acts  amenda- 
tory thereof,  to  appraise  the  damages  to  bis 
lands  by  reason  of  the  overflow  of  the  same 
by  defendant's  dam.  The  petition  sets  out 
the  facts  required  by  the  statute,  and  elaims 
injury  to  about  25  acres  of  land,  specifically 
described.    An  order  for  hearing  was  duly 


v.  Hohnan,  104  N.  C.  861,  10  S.  B.  768.  See 
also  Mills  V.  Hall,  0  Wend.  815,  24  Am.  Dec. 
160 ;  Rhodes  v.  Whitehead,  27  Tex.  304,  84  Am. 
Dec.  6S1,  supra,  I. 

It  Is  DO  defense  to  an  indictment  for  a  nai- 
«nnre  occasioned  by  the  erection  and  maintenance 
of  a  dam  by  which  the  surrounding  lands  were 
overflowed  and  the  health  of  the  commnnltj  im- 
paired that  the  dam  was  built  long  before  there 
were  any  Inhabitants  who  could  be  injured  by 
it.  Douglass  V.  State,  4  W1&  887 ;  Queen  v. 
Brewster,  8  U.  C.  C.  P.  208.  See  also  cases 
tupra,  II.  a. 

In  New  Castle  v.  Raney,  180  Pa.  646,  6  L.  R. 
A.  737,  18  Atl.  1066,  it  was  held  that  a  milldam 
which  bad  been  In  existence  over  fifty  years 
was  not  a  nnisance  per  ae,  and  If  a  nuisance  at 
all. — as  to  which  the  evidence  was  conflicting, — 
it  had  only  become  so  by  the  gradoal  growth 
of  the  city  around  It  and  by  the  emptying  of 
cess  pools  into  it ;  the  purpose  for  which  the 
dam  was  used  being  for  a  flour  mill  which  at 
times  of  low  water  was  operated  by  steam.  The 
court  refused  relief  in  equity  at  the  Instance  of 
public  authorities  without  prejudice  to  their 
right  to  proceed  against  the  defendants  by  in- 
dictment or  snit  at  common  law,  intimating 
that,  having  thus  established  their  right,  equity 
would  relieve  them.  The  court  quoted  with 
approval  the  statement  in  Wler's  Appeal,  74 
Pa.  230,  Hupra,,  II.  a,  that  a  much  clearer  case 
was  required  to  Justify  a  court  of  equity  in  com- 
pelling, by  injunction,  the  removal  of  a  business 
which  has  been  carried  on  for  a  long  time  than 
In  the  case  of  one  who  comes  Into  a  neighbor- 
hood proposing  to  establish  such  a  business  for 
the  first  time,  and  said  that  this  principle  ap- 
plied with  especial  force  to  a  case  where  the 
property  alleged  to  be  a  nuisance  cannot  be 
removed,  and  the  decree  to  abate  it  means  its 
destruction. 

No  length  of  time  can  exempt  a  person  from 
a  penalty  imposed  by  the  legislature  upon  the 
creation  of  a  nuisance  in  allowing  sawdust  to 
fall  from  a  mill  Into  a  creek,  thereby  impairing 
the  quality  of  the  water.  Lewis  v.  Stein,  16 
Ala.  214.  60  Am.  Dec.  177. 

The  fouling  of  the  waters  of  a  canal  from 
which  .1  number  of  persons  (more  than  three) 
obtain  wAter  for  irrigation  and  domestic  pur- 
poses, rendering  it  unfit  for  such  use,  creates 
n  public  nuisance  under  Utah  Comp.  Laws  1888, 
{  4566,  deftning  such  a  nuisance  as  an  unlawful 
act  or  omission  to  perform  a  duty  which  either 
annoys,  injures,  or  endangers  the  comfort,  re- 
pose, health,  or  safety  of  three  or  more  persons, 
or  in  any  way  renders  three  or  more  persons  in- 
secure in  life  or  the  use  of  property :  and  the 
ri^ht  to  maintain  it  cannot  be  acquired  by  pre- 
53  L.  R.  A. 


script  loo.  North  Point  Consol.  Irrig.  6o.  ▼. 
Utah  ft  S.  L.  Canal  Co.  16  Utah,  246,  4t  L.  R. 
A.  861,  52  Pac.  168. 

The  right  of  a  municipality  to  fill  up  a  areek 
which  had  been  kept  open  by  It  for  navigation 
on  the  ground  that  from  the  discharge  of  drains 
and  sewers  it  had  become  a  nuisance  and  an  in- 
jury to  the  health  of  the  Inhabitants  sannot 
be  challenged  by  an  abutting  owner  on  the  the- 
ory that  he  had  acquired  a  prescrlptivs  rli^t 
by  using  the  creek  while  so  kept  open  for  drain- 
age purposes;  this  for  the  reason  that  while 
the  creek  was  kept  open  there  was  an  implied 
license  to  use  it,  and  no  use  during  that  period 
was  adverse.  Baker  v.  Boston,  12  Pick.  184, 
22  Am.  Dec.  421. 

No  prescriptive  right  to  use  a  stream  as  a 
place  of  deposit  for  the  olfal  from  a  slawghter- 
house  can  be  acquired  so  as  to  bar  an  action 
brought  by  a  person  who  is  specially  Injured 
thereby,  to  abate  the  same  as  a  public  nalsance. 
Bowen  v.  Wendt,  103  Cal.  236,  37  Pac.  149. 

The  pollution  of  a  stream  by  the  refuse  from 
a  slaughterhouse,  so  as  to  injure  the  health  of 
the  employees  in  a  mill  below,  lessening  the 
value  of  the  mill  property  and  depriving  the 
owner  of  Its  comfort  and  reasonable  enjoyment, 
is  a  public  nuisance  for  which  there  can  be  no 
prescription.  Woodyear  v.  Schaefer,  57  Ud.  1, 
40  Am.  Rep.  419. 

The  pollution  of  a  watercourse  by  a  city  with 
Its  sewers,  unless  authorised  by  law,  constitutes 
a  public  nuisance  which  no  length  of  time  will 
legalize  as  against  one  who  suffers  special  In- 
jury thereby.  Nolan  v.  New  Britain,  69  Conn. 
668,  88  Atl.  708. 

A  municipality  cannot  acquire  by  anir  pre- 
scription the  right  to  discharge  its  accumulated 
filth  and  sewage  into  a  river  in  such  quantities 
that  it  is  necessarily  carried  to  the  premises  of 
a  lower  riparian  proprietor  where  It  produces  a 
nuisance  dangerous  to  his  health  and  destructive 
of  the  value  of  his  property.  Piatt  Bros.  &  Co. 
V.  Waterbury,  72  Conn.  681t  48  L.  R.  A.  691, 
45  Atl.  164. 

The  pollution  of  a  watercourse  by  sewage  and 
the  obstruction  of  the  stream  causing  tne  water 
at  certain  seasons  to  back  up  and  overflow  prop- 
erty of  a  riparian  owner,  leaving  a  filthy  and 
noxious  deposit  thereon,  is  a  nuisance  of  a  pub- 
lic nature,  which  the  municipality  can  acquire 
no  right  to  continue.  Bloomln^on  v.  Costello, 
65  III.  App.  407. 

A  city  can  acquire  no  prescription  or  right 
to  empty  Its  sewage  fnto  a  ravine  In  snch  a 
manner  as  to  deprive  a  property  owner  of  the 
wiioleeome  and  comfortable  use  of  his  home  by 
the  stench  and  offensive  odors  from  the  ravine, 
as  such  a  nuisance  is  a  contlnslag  ene  and  of 
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made.  Upon  the  return  day  the  defendant 
•denied  that  the  lands  described  in  the  peti- 
tion were  necessary  for  the  maintaining  of 
said  dam;  denied  that  any  portion  of  said 
Jands  were  overflowed.  It  then  alleged  the 
^construction  and  adverse  maintenance  of  the 
Kast  dam,  a  purchase  of  Kast's  rights,  and 
A  prescriptive  right  to  overflow  all  of  the 
lands  described  in  the  petition.  It  also  al- 
leged that  ii;  aoes  not  now  and  has  not  for 
several  years  past  improved  the  river  for  the 
purpose  of  driving  logs,  and  that  its  dam  is 
now  wholly  maintained  for  the  purpose  of 
furnishing  power  and  operating  mills  and 
manufacturing  plants  located  at  or  near  said 
dam.  The  testimony  was  taken,  by  stipula- 
tion, before  a  referee.  Thereafter  the  court 
made  findings,  which  are  recited  in  the  order 
appointing  commissioners,  among  other 
things,  to  the  effect  that  by  the  construction 


41  public  cliaracter.  Litchfield  v.  Whltenack,  78 
III.  App.  364. 

A  city  which  hns  used  a  stroam  os  an  open 
€cwor  for  a  long  time,  and  has  the  right  so  to 
use  it,  acquires  no  prescriptive  right  to  neglect 
its  duty  to  keep  the  channel  open  so  as  to  pre- 
vent the  Accumulation  of  dith  upon  the  lands 
of  adjoining  owners  and  no  right  to  inflict  In- 
jury upon  such  InndownerB  by  allowing  offensive 
5ind  injurious  odors  and  smells  from  polluting 
snbsfances  discharged  into  the  stream  from 
the  city  sewer.  Owens  v.  Lancaster,  182  Pa. 
257,  37  Atl.  858. 

But  the  pollution  of  a  stream  by  the  sewage 
of  a  municipality  was  held  not  to  amount  to  a 
public  nuisance  in  i^mlth  v.  Sedalla,  152  Mo. 
283,  48  I*  R.  A.  711,  53  S.  W.  907,  and  there- 
fore a  prescriptive  right  could  be  acquired  by 
the  city  so  to  pollute  the  stream  as  against  a 
landowner  through  whose  property  the  stream 
runs.  The  court  said  that,  ''though  there  be 
several  Jandowners  through  whose  possessions 
the  polluted  stream  may  flow,  and  all  saffer 
damage  of  the  same  character  but  each  of  dif- 
ferent degree,  that  does  not  convert  the  injuri- 
ous act  Into  a  public  nuisance,  for  it  is  only 
those  Individuals,  and  not  the  public  in  general, 
who  suffer ;  and  therefore  each  may  recover  the 
damage  he  suffers,  though  it  differs  only  in  de- 
gree from  that  that  others  in  the  same  class 
have  suffered." 

A  riparian  owner  on  a  stream,  whose  waters 
are  used  as  the  water  supply  of  a  municipality, 
•acquires  no  prescriptive  right  to  pollute  the 
water  by  the  sewage  from  her  house  and  the 
wash  from  her  barnyard,  stables,  and  other  out 
'buildings,  as  such  acts  constitute  a  public  nuis- 
ance. Kelley  v.  New  York,  -6  Misc.  516,  27  N. 
Y.  Bupp.  164. 

No  prescriptive  right  to  pollute  a  stream  can 
t»e  acquired  after  the  waters  of  such  stream  have 
beer,  appropriated  as  a  source  of  municipal 
water  supply,  since  the  fouling  of  the  water 
After  the  right  to  foul  it  has  ceased  would  be 
a  public  nuisance,  Martin  v.  Gleason,  139  Mass. 
ISa.  29  N.  E.  664. 

Since  the  passage  of  Mass.  Stat.  1878,  chap. 
183,  to  prevent  the  pollution  of  rivers,  streams, 
•and  ponds  used  ae  sources  of  water  supply  by 
cities  or  towns,  no  one  can  acquire  a  prescrip- 
tive right  to  pollute  a  stream  as  against  a  town 
which  obtains  Its  water  supply  from  that  stream 
by  the  intervention  of  a  filtering  gallery  into 
which  the  water  passes  by  percolation  through 
the  walls,  as  no  rights  can  be  acquired  by  pre- 
scription by  acts  done  in  violation  of  the  abso- 
lute prohibition  of  a  public  statute.  The  court 
said :  "Such  acts,  when  expressly  prohibited, 
arc  in  their  inception  and  continuance  unlawful 


of  its  dam  the  defendant  has  overflowed  said 
lands  since  about  April  1,  1892,  and  that 
they  were  necessary  for  that  purpose  and 
the  purposes  of  its  incorporation;  that  it 
has  no  prescriptive  right  to  overflow  the 
same;  and  that  the  petitioner  had  suffered 
damages  by  reason  thereof.  This  appeal  is 
taken  from  said  order. 

Messrs,  M.  J.  Wallrloli  and  C  F.  Dil* 
lett  for  appellant. 

Messrs.  Engene  M.  Wescott  and 
George  C.  Dickinson  for  respondent. 

Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

The  points  made  by  the  defendant  are  ( 1 ) 
that  the  evidence  does  not  show  that  the 
lands  described  in  the  petition  are  over- 
flowed by  defendant's  dam;  (2)  that  the  evi- 
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as  against  the  public  authority,  and  they  cannot 
become  lawful  as  against  the  individual  members 
of  the  public,  however  long  they  may  have  been 
exercised.  When  the  statute  forbids  anything  to 
be  done  the  right  to  do  It  Is  not  to  be  granted  or 
acquired.  However  long  the  nuisance  may  have 
been  continued,  those  affected  thereby  are  en- 
titled to  a  remedy  to  the  extent  at  least  to  which 
the  acts  by  which  it  was  continued  were  forbid- 
den  by  law."  Brookllne  v.  Mackintosh,  133 
Mass.  215. 

No  prescription  or  usage  can  Justify  the  main- 
tenance of  a  privy  so  located  as  to  contaminate 
the  sources  of  a  municipal  water  supply.  Com. 
V.  Yost,  11  Pa.  Super.  Ct.  323 ;  Reversed  in  Com. 
V.  Yost,  197  X^a.  171,  46  Atl.  845,  on  the  ground 
that,  as  there  was  no  evidence  showing  the  use 
by  anyone  of  the  water  of  the  stream  except  by 
a  water  company  which,  without  any  apparent 
rights  other  than  those  of  an  ordinary  riparian 
owner,  has  ebtablished  a  pumping  station  for 
the  purpose  of  supplying  water  to  customers  in 
the  municipality,  the  injury  was  a  private  one 
for  which  the  remedy  was  by  a  civil  action,  and 
not  by  indictment. 

In  Dunham  v.  New  Britain,  55  Conn.  878,  11 
Atl.  854,  plaintiff  claimed  a  prescriptive  right 
to  use  the  waters  of  a  resei'voir  for  boating, 
sailing,  and  fishing.  The  court  held  that,  aa 
he  had  relied  upon  a  written  agreement  by  the 
municipal  authorities  permitting  such  use  of 
the  water,  and  had  never  repudiated  it  In  any 
way,  he  could  not,  by  his  use,  convert  the  li- 
cense of  a  personal  privilege  limited  to  his  life 
Into  an  absolute  title  to  last  forever. 

The  subject  of  municipal  control  over  nui- 
sances relating  to  public  health  and  safety  will 
be  found  treated  In  note  to  Harrington  v.  Provi- 
dence (R.  I.)  88  L.  R.  A.  805.  And  the  right  of 
municipalities  to  enjoin  the  pollution  of  water 
and  watercourses  is  discussed  in  note  to  Waver- 
ly  V.  Page  (Iowa)  40  L.  R.  A.  465. 

III.  Highways  and  places  held  for  puhlio  use. 

a.  Obstructions  and  encroachments  in  general. 

There  is  a  class  of  cases  which  holds  that  a 
prescriptive  title  to  land  held  for  a  public  use 
can  be  acquired  by  occupation  under  a  claim 
of  right.  Inasmuch  as  it  Is  doubtless  true  that 
every  encroachment  upon,  or  occupation  of,  a 
highway  or  other  public  place  is  a  public  nui- 
sance, these  cases  even  though  decided  without 
reference  to  any  question  of  nuisance,  seem  to 
be  In  conflict  with  the  general  rule  that  a  pre- 
scriptive right  cannot  be  acquired  to  maintain 
a  public  nuisance,  unless  this  rule  be  regarded 
as  limited  in  its  application,  so  far  as  nuisances 
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dencc  docs  not  sliow  that  the  overflow  of  said 
lands  is  necessary  in  accomplishing  the  pui*- 
poses  of  its  creation;  (3)  that  the  defend- 
ant has  a  prescriptive  right  to  overflow  said 
lands. 

1.  Concerning  the  contention  that  the  evi- 
dence fails  to  show  that  the  petitioner's 
lands  are  overflowed  by  backwater  from  the 
defendant's  dam,  there  is  considerable  evi- 
dence in  the  record  to  support  the  trial 
court's  conclusion.  We  may  say  that  it  is 
supported  by  a  fair  preponderance  thereof. 
To  discuss  it  would  serve  no  useful  purpose. 
We  must  therefore  overrule  the  defendant's 
contention  on  this  point. 

2.  The  petition  made  a  prima  facie  case 
for  the  appointment  of  commissioners,  and 
it  was  for  the  company  to  show  why  they 
should  not  be  appointea.  Gill  v.  Milicaukee 
d  L.  W.  R,  Co.  70  Wis.  293,  45  N.  W.  23. 


on  highways  and  other  public  places  are  con- 
cerned, to  cases  where  no  claim  of  title  is  set 
up. 

For  a  discus.^Ion  of  these  cases,  as  well  as 
those  maiutalnlng  a  contrnry  doctrine,  see  note 
to  Meyer  v.  Graham  (Neh.)  18  L.  R.  A.  146,  on 
the  question.  What  rights  can  be  acquired 
against  the  public  by  adverse  possession  of  a 
highway  or  city  8^reet  ?  For  the  purposes  of 
this  note  it  Is  deemed  sufficient  to  include  only 
those  cases  of  this  character  in  which  the  oc- 
cupation has  been  clearly  regarded  by  the  court 
as  a  nuisance. 

The  obstruction  of  a  public  street  Is  a  public 
nuisance  which  no  one  can  acquire  a  prescrip- 
tive right  to  maintain.  Webb  v.  DemopoUs,  95 
Ala.  116.  21  L.  K.  A.  62.  13  So.  289 :  Reed  v. 
Birmingham.  92  Ala.  339,  9  So.  161 ;  Sims  v. 
Fiunkfort.  70  Ind.  446 ;  Morton  v.  Moore,  15 
Gray,  573;  Com.  v.  Alburger,  1  Whart.  469; 
Raht  V.  Southern  R.  Co.  (Tenn.  Ch.  App.)  50 
S.  W.  72. 

So,  encroachments  on  a  public  highway  have 
been  declared  nuisances  which  were  not  helped 
or  aided  by  lapse  of  time.  Yates  v.  Warren  ton, 
84  Va.  837,  4  S.  E.  818 ;  Cross  v.  Morrlstowu,  18 
N.  J.  Eq.  305. 

No  lapse  of  tluie  will  enable  an  Individual  to 
acquire  a  prescriptive  right  to  occupy  a  portion 
of  a  highway  where  such  occupation  amounts 
to  an  obstruction  and  nuisance.  Driggs  v.  Phil- 
lips, 10:i  N.  y.  77,  8  N.  E.  514. 

No  length  of  time  will  legalize  an  unauthor- 
ized obstruction  of  a  highway  to  the  annoyance 
of  the  King's  subjects,  as  such  an  act  Is  an  In- 
dictable offense.     Bex  v.  Cross,  3  Campb.  226. 

An  occupation  and  obstruction  of  a  public 
street  Is  a  nuisance,  and  against  an  action  to 
abate  It,  brought  on  behalf  of  the  public  or 
by  a  private  person  specially  injured,  no  one 
can  acquire  a  defense  by  adverse  possession,  as 
every  continuance  of  that  which  was  originally 
a  nuisance  the  law  considers  a  new  nuisance. 
\lsaJia  V.  Jacob,  65  Cal.  434,  52  Am.  Rep.  303, 
4  Pac.  433. 

In  Taylor  v.  Com.  20  Gratt.  780,  the  court 
approved  an  instruction  given  by  the  trial  court 
that  any  substantial  encroachment  upon  or  ob- 
struction of  a  public  highway  or  street  is  a  pub- 
lic nuisance  which  no  length  of  time  will  legal- 
ise or  render  lawful,  and  the  fact  that  such  en- 
croachmonts  or  obstructions  have  been  main- 
tained and  continued  for  a  long  time  does  not 
operate  as  a  bar  to  the  right  of  the  public  to 
have  the  nuisance  abated,  nor  to  give  the  ac- 
cused the  right  to  continue  or  keep  such  obstmc- 
tlona  and  encroachments  in  the  highway  or 
street* 

in  :>ewark  &  N.  Y.  R.  Co.  ▼.  Newark,  23  N. 
53  L.  R.  A. 


The  defendant  admits  the  purpose  of  its  in- 
corporation to  be  to  build,  maintain,  and 
operate  a  dam  across  Wolf  river  under  the 
franchise  granted  by  chapter  235,  Laws  1889^ 
for  hydi'aulic  and  manufacturiug  purposes, 
for  the  improvement  of  said  river,  and  the 
building  and  maintaining  of  piers  to  facili- 
tate the  running  of  logs  therein.  It  accept- 
ed the  franchise  so  gi-anted,  and  erected  its 
dam  pursuant  to  tne  power  thereby  con- 
ferred, it  must  be  presumed  that  it  built 
its  dam  to  such  a  head  and  of  sucli  dimen- 
sions as  to  properly  carry  out  its  corporate 
purposes,  in  absence  of  evidenoe  to  the  v*on- 
trary.  Whatever  may  be  the  fact,  when  the 
company  is  called  upon  to  pay  coiiipensatioii 
for  the  land  it  takes  by  overflow,  it  cannot 
be  heard  to  say  that  it  has  taken  more  than 
is  absolutely  necessary  to  cari-y  out  it«  pur- 
poses.    So  long  as  it  maintains  its  dam  un- 


J.  Eq.  516,  the  court  was  of  the  opinion  that 
the  maxim,  hullum  temp\M  occurrit  rcipuhlicm 
sLouId.  If  necessary,  be  applied  so  to  protect 
the  inhabitants  of  the  city  that  the  negligent 
inaction  of  its  officers  would  not  legaiize  the 
placing  of  a  nuisance  In  a  public  street. 

The  length  of  time  during  which  the  pro- 
prietors of  a  distillery  have  maintained  a  sys- 
tematic and  continued  encroachment  upon  a 
street  through  the  accumulation  of  teams,  cartSr 
and  wagons  of  their  customers  awaiting  oppor- 
tunity to  load  Is  no  defense  to  an  indictment 
against  them  for  maintaining  a  nuisance.  Peo- 
ple V.  Cunningham,  1  Denio,  524,  43  Am.  Dec. 
709. 

So,  the  mere  fact  that  a  portion  of  a  public 
highway  has  for  twenty  years  been  used  by  an 
innkeeper  for  the  purpose  of  standing  thereon 
the  empty  vehicles  of  his  customers  or  guest» 
was  held  to  be  no  defense  to  an  information 
preferred  under  5  &  6  Wm.  IV.  chap.  60,  |  72, 
for  obstructing  a  highway.  Gerring  v.  Barliold. 
16  C.  B.  N.  S.  597.  11  L.  T.  N.  S.  270.  In  this 
case  Wllles,  J.,  said:  "The  evidence  offered 
on  the  part  of  the  appt^llant  only  amounted  to 
this,  that  the  public  bad  for  a  certain  time  been 
content  to  tolerate  a  nuisance.  That  could, 
avail  nothing  against  the  clear  proof  that  the 
public  had  a  right  to  the  way  without  obstruc- 
tion." 

And  the  length  of  time  during  which  a  prac- 
tice of  a  stagecoach  proprietor  to  permit  his 
coaches  to  stand  in  a  public  highway  during  the 
Interval  between  the  end  of  one  Journey  and 
the  commencement  of  another,  to  the  annoyance 
of  the  King's  subjects  has  prevailed,  has  like- 
wise been  held  to  be  no  defense  to  an  Indict- 
ment against  him  for  maintaining  a  public  nui- 
ssnce.     Rex  v.  Cross,  3  Campb.  226. 

No  prescriptive  right  can  be  acquired  to  lay 
logs  of  wood  for  fuel  in  the  highway  before  the 
doors  of  ancient  houses,  although  sufficient  room 
is  left  for  travelers  to  pass,  which  will  bar  an 
action  on  tlie  case  for  damages  sustained  by  a 
traveler  upon  the  highway  by  reason  of  the  ex- 
istence of  this  public  nuisance.  Fowler  v.  Sand- 
ers, Ci*o.  Jac.  446. 

So,  in  Morton  v.  Moore,  15  Gray,  573,  the 
court  based  its  holding  that  a  right  to  deposit 
sawlogs  within  the  limits  of  a  highway  cannot 
be  maintained  by  evidence  that  the  owner  of  the 
sawmill  has  been  accustomed  to  deposit  them 
there  for  more  than  twenty  years,  upon  the  prin- 
ciple that  an  obstrnctlon  to  a  public  highway  Is 
a  public  nuisance  which,  however  long  It  may 
be  continued,  Is  still  unlawful. 

But  in  King  v.  Smith,  4  Esp.  109,  It  was  held 
that  no  indictment  could  be  maintained  as  for 
a  nuisance  in  obstructing  a  highway  hy  exposing: 
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der  authority  rightfully  granted  by  the 
state,  it  will  not  be  permitted  to  say  that 
its  dum  is  built  somewhat  higher  than  is  ab- 
solutely necessary  to  carry  out  some  of  its 
corporate  purposes.  See  Babcock  v.  Chicago 
<t  A'.  W.  R.  Go,  107  Wis.  280,  83  N.  W.  316. 
By  a  fair  construction  of  the  act  granting 
the  franchise,  the  person  whose  lands  are 
overflowed  may,  as  was  done  in  this  case, 
institute  proceedings  to  secure  his  damages, 
when  the  company  fails  to  proceed.  When 
this  is  done,  as  said  in  the  case  cited,  '4t 
would  be  incongruous  to  permit  the  latter 
to  deny  necessity  of  its  taking,  or  to  insist 
on  allegation  or  proof  by  the  other  party, 
when  the  whole  proceeding  rests  on  its  own 
acts,  affirming  such  necessity  in  the  most 
unambiguous  manner." 

3.  The  trial  court  found  that  the  defend- 
ant had  no  prescriptive  right  to  overflow 


these  lands.  Such  finding  is  but  a  mere  con- 
clusion of  law,  and  it  is  difficult  to  say 
whether  it  was  based  upon  a  consideration 
and  determination  of  the  fact  from  the  tes- 
timon3%  or  on  an  fxioption  of  the  rule  of  law 
contended  for  by  the  petitioner's  counsel. 
Their  argument  is  that  Kast  and  his  gran- 
tors maintained  a  dam  across  a  navigable 
stream  without  authority  from  the  states 
that  such  dam  was  a  public  nuisance,  and 
could  never  be  legitimated  by  lapse  of  time^ 
and  therefore  Kast  had  no  rights  he  could 
assign.  It  must  be  conceded  that  Shawano 
creek  is  a  navigable  stream,  within  the  rule 
established  in  this  state.  Willow  River  Club 
v.  Wade,  100  Wis.  86,  42  L.  R.  A.  305,  76  N. 
W.  273.  and  casca  cited.  The  dam  was  built 
on  lands  owned  by  the  parties  who  main- 
tained it.  It  had  been  built  more  than  for- 
ty years  prior  to  the  time  the  defendant  pur- 


articles  for  sale  In  a  place  which  had  been 
used  for  a  public  fair  or  market  for  more  than 
twenty  years. 

No  right  BO  to  maintain  a  ditch  or  canal 
through  the  streets  of  a  city  Sii  to  constitute  a 
nuisance  can  be  acquired  by  adverse  user  con- 
tinued over  a  series  of  years.  Fresno  v.  Fresno 
Canal  ft  Irrlg.  Co.  98  Cal.  170,  39  Pac.  943. 

So,  in  Waterloo  v.  Union  Mill  Co.  72  Iowa, 
437.  34  N.  W.  107,  the  right  of  a  municipality 
to  maintain  an  action  to  abate  a  nuisance 
cansf^d  by  the  construction  of  a  mill  race  in  one 
of  Its  streets  was  upheld,  although  the  race  had 
been  constructed  for  about  twenty  years. 

And  in  Kellogg  ▼.  Thompson,  66  N.  Y.  88, 
the  court,  although  deeming  It  unnecessary  to 
decide  whether  a  ]>er8on  could,  by  the  lapse  of 
twenty  years,  acquire  a  prescriptiTe  right  as 
against  the  public  to  turn  a  stream  from  its 
original  channel  on  his  land  into  an  artificial 
channel  In  the  highway,  thereby  creating  a  pub- 
lic nuisance,  expressly  disclaimed  any  Intention 
to  affirm  such  a  doctrine. 

After  a  highway  has  been  laid  out  no  pre- 
fcriptive  right  can  be  acquired  by  an  abutting 
owner  to  discharge  water  from  a  spout  on  his 
building  into  the  highway  so  as  to  create  a  pub- 
lic nuisance.  Holyolte  v.  Hadley  Water  Power 
Co.  174  Mass.  424,  54  N.  E.  880. 

The  maintenance  of  a  ditch  across  a  public 
highway  or  street  without  a  bridge  or  other 
safe  and  convenient  way  of  crossing  is  a  nui- 
sance which  no  lapse  of  time  can,  under  Idaho 
Rev.  Stat.  %  3630,  give  a  prescriptive  right  to 
maintain.  Lewlston  v.  Booth  (Idaho)  84  Pac 
809. 

Twenty  years'  continuance  of  a  milldam 
across  a  river  Is  no  defense  to  an  indictment  for 
maintaining  a  public  nuisance  consisting  In  the 
obstruction  of  a  highway  by  the  consequent  set- 
ting back  of  the  water.  State  v.  Phipps,  4  Ind. 
515. 

Nor  will  the  lapse  of  twenty  years  bar  an 
action  by  the  town,  charged  with  the  duty  of 
maintaining  the  highway  in  a  safe  condition,  to 
recover  from  the  party  maintaining  such  a 
nuisance  the  damages  it  has  suffered.  Char- 
lotte V.  Pembroke  Iron  Works,  82  Me.  391,  8  L. 
R.  A.  828,  19  Atl.  902. 

.\nd  no  prescriptive  right  to  continue  a  public 
nuisance  of  this  character  can  be  acquired  by 
the  lapse  of  twenty  years  as  against  a  town 
which  suffers  a  peculiar  and  special  damage 
thereby,  although  a  recovery  for  the  harm  done 
by  the  original  action  of  the  dam  may  be 
barred.  New  Salem  v.  Eagle  Mill  Co.  138  Mass. 
8. 

In  Atty.  Gen.  ea  rcl.  Mann  v.  Revere  Copper 
Co.  152  Mass.  444,  9  L.  B.  A.  510,  25  N.  B. 
53  L.  R.  A. 


605,  infra,  III.  e,  it  was  said  that,  although  the 
maintenance  by  an  individual  of  such  an  ex- 
clusive occupation  of  land  held  by  the  common- 
wealth for  a  public  use  as  constitutes  a  disseisin 
in  some  way  other  than  by  the  erection  of  a 
fence  or  building  would  be  a  public  nuisance  and 
subject  him  to  an  Indictment,  yet,  under  Mass. 
Rev.  Stat.  chap.  119,  i  12,  at  the  end  of  twenty 
years  he  would  have  a  title  by  disseisin,  and  the 
commonwealth  could  not  dislodge  him.  It  would 
aeem  that  the  obstruction  of  a  highway  by  the 
setting  back  of  water  upon  it  due  to  the  main- 
tenance of  a  dam  is  not  regarded  as  such  an  ex- 
clusive occupation  of  land  held  by  the  common- 
wealth for  a  public  use  as  constitutes  a  dis- 
seisin within  the  meaning  of  this  statute,  as 
the  authority  of  New  Salem  v.  Eagle  Mill  Co. 
1 38  Mass.  6,  Hupra,  was  said  In  Holyoke  v.  Had- 
ley Water-Power  Co.  174  Mass.  424,  54  N.  E. 
880,  nupra,  not  to  be  impaired  by  this  decision. 

The  same  point  was  Involved  In  Charlotte  v. 
Pembroke  Iron  Works,  82  Me.  301,  8  L.  R.  A. 
828,  10  Atl.  002,  and  It  waB  there  held  that  the 
provisions  of  Me.  Rev.  Stat.  chap.  18,  |  95,  rela- 
tive to  adverse  rights  In  public  ways  or  streets 
or  lands  appropriated  to  public  use,  have  no 
application  to  an  action  by  a  town  to  recover 
damages  for  erecting  and  maintaining  a  dam 
whereby  a  highway  Is  overflowed  and  Injured, 
as  such  acts  constitute  a  public  nuisance  which 
no  length  of  time  will  give  a  prescriptive  right 
to  maintain. 

In  Webber  v.  Chapman,  42  N.  H.  326,  80  Am. 
Dec.  Ill,  the  court.  In  holding  that  where  a 
highway  had  been  inclosed,  occupied,  and  used 
adversely,  uninterruptedly  and  tender  a  claim  of 
right  for  twenty  years  a  prescriptive  right  had 
been  acquired  against  the  public,  said :  **We 
are  not  called  upon  to  decide,  as  seems  to  be 
contended  In  defendant's  argument,  that  a 
trespass  can  ripen  Into  a  right  by  long  contInu> 
ance.  or  that  a  twenty  years'  continuance  of  a 
public  nuisance,  admitted  to  be  such,  would  give 
the  individual  any  rights  as  against  the  public." 

It  is  difllcnit  to  determine  whether  the  court 
in  Wheeling  v.  Campbell,  12  W.  Va.  36,  In  hold- 
ing good  as  against  the  corporate  authorities 
defendant's  title  to  certain  portions  of  the  street 
of  which  he  had  been  In  uninterrupted,  open,, 
notorious,  and  continuous  possession  for  over 
forty  years  under  a  claim  of  title  thereto,  re- 
garded the  obstinictlon  as  a  public  nuisance,  and 
Intended  to  affirm  that  a  prescriptive  right  could 
be  acquired  to  maintain  It,  or  simply  to  decide 
that  defendant  had  acquired  a  good  title  by  ad- 
verse possession.  The  obstruction  sought  to  be 
enjoined  was  characterized  In  the  bill  as  a  pub- 
lic nuisance,  but  the  court  nowhere  declares  It 
to  be  such,  and,  although  among  the  cases  which 
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chaaed  Kast's  interests,  in  1892.  The  only 
evidence  in  the  case  regarding  the  right  to 
maintain  it  was  ^ven  by  Mr.  Kast  when  he 
TAid.  that  he  "maintained  the  dam  publicly, 
claiming  a  right  to  do  so  without  permission 
from  anyone.''  Generally  speaking,  all  hin- 
drances or  obstructions  to  the  use  of  a  navi- 
gable stream  bj'  the  public,  without  authori- 
ty from  the  state,  are  public  nuisances. 
Barnes  v.  Racine,  4  Wis.  454;  State  v.  Car- 
penter, 63  Wis.  165,  60  Am.  Rep.  848,  31 
N.  W.  730;  Knox  v.  Chaloner,  42  Me.  150. 
See  Re  Eldred,  46  Wis.  630,  I  N.  W.  175. 
**There  is  no  such  thing  as  a  prescriptive 
right,  or  any  other  right,  to  maintain  a 
public  nuisance."  Douglass  v.  State,  4 
Wis.  387,  and  cases  cited.  . 

This  proposition,  however,  must  be  under- 
stood as  applying  to  the  rights  of  the  pub- 
lic, and  not  to  those  of  individuals,  and  it 


is  the  failure  to  appreciate  this  distinction 
that  has  led  the  counsel  for  petitioner  into 
some  confusion.  A  public  nmsance  cannot 
be  abated  by  the  act  or  at  the  suit  of  a 
private  party  unless  it  is  shown  that  he  has 
sufTered  some  private  and  special  injury. 
Walker  v.  Shepardsorij  2  Wis.  334,  60  Am. 
Dec.  423;  Greene  v.  'Nunnemacher,  36  Wis. 
60  J  State  eso  reL  Hartung  v.  Milwauk<^e,  102 
Wis.  509,  78  N.  W.  756.  This  is  based  upon 
the  principle  that  the  rights  of  the  state  are 
to  be  vindicated  only  by  public  oliicers,  but 
when  the  nuisance  becomes  a  private  one,  so 
as  to  afTect  individual  rights,  the  injured 
party  may  pursue  his  remedy.  The  fact, 
however,  that  a  public  nuisance  cannot  be 
legitimated  as  against  the  public,  by  the 
mere  lapse  of  time,  does  not  justify  the  con- 
clusion argued  for,  that  no  prescriptive 
right  can  be  obtained  as  against  individuals. 


It  cites  and  refases  to  follow  are  several  In 
which  the  doctrine  that  no  length  of  time  will 
legalize  an  obstruction  of  the  highway  which 
amounts  to  a  public  nuisance  was  laid  down, 
It  seems  to  have  deemed  the  real  question  to  be 
whether  the  maxim  Nullum  tempus  occurrit 
reipuhUoa  Is  applicable  to  mnnlclpal  corpora- 
tions, or  is  restricted  In  Its  application  to  sov- 
ereignty alone,  and  to  have  regarded  the  cases 
which  it  cites  only  as  authorities  pro  and  con 
upon  that  question. 

For  a  discussion  of  municipal  power  over 
nuisances  affecting  highways  and  waterways,  see 
note  to  Ilagerstown  v.  Wltmer  (Md.)  89  L.  R. 
A.  649.  And  as  to  injunctions  by  municipalities 
against  nuisances  upon  highways  and  streets, 
see  note  to  Drew  v.  Geneva  (Ind.)  42  L.  R.  A. 
814,  • 

b.  Railroads. 

No  lapse  of  time,  however  great,  can  destroy 
the  right  of  city  ofQcials  to  remove  or  abate  a 
railroad  bridge  over  a  city  street,  the  piers  and 
embankments  of  which  Impair  Its  usefulness  as 
a  public  thoroughfare,  as  this  obvlonsly  consti- 
tutes a  public  nuisance.  Delaware,  L.  &  W.  R. 
Co.  V.  Buffalo,  4  App.  Dlv.  562,  38  N.  Y.  Supp. 
510. 

The  rule  that  there  can  be  no  such  thing  as 
a  prescriptive  right  to  maintain  a  public  nui- 
sance was  recognized  In  Philadelphia,  W.  k  B.  R. 
Co.  V.  State,  20  Md.  157,  In  which  the  nuisance 
complained  of  consisted  of  the  erection  tmd. 
maintenance  by  a  railroad  company  of  a  bridge 
over  its  tracks  at  a  highway  crossing  in  such  a 
manner  as  to  Impede  travel  on  the  highway. 

In  Blakely  v.  Delaware  k  H.  Canal  Co.  2 
Lack.  L.  Ne^s,  59,  the  court,  In  holding  that 
the  silence  and  acquiescence  of  a  plank-road 
company  authorized  to  open  a  road  of  any  width 
not  exceeding  40  nor  less  than  8  feet,  while 
a  railroad  company  constructed  an  overhead 
crossing,  amounted  to  a  designation  by  the 
plank-road  company  that  Its  road  was  no  wider 
at  that  point  than  the  distance  between  the 
abutments  erected  to  support  such  crossing, 
said  that  If  such  abutments  had  been  wrong- 
fully placed  in  the  line  of  the  highway  no  length 
of  time  would  ripen  such  wrong  Into  a  right, 
or  legalize  the  nuisance  thus  created. 

I'he  length  of  time  which  a  railroad  company 
has  blocked  a  street  crossing  with  Its  tracks  and 
cars  allowed  to  stand  thereon,  and  has  ob- 
structed a  portion  of  the  street  by  using  it  as 
a  dumping  ground  for  cross  ties,  lumber,  and 
dibris  of  various  kinds,  Is  no  defense  to  a  suit 
by  an  abutting  owner  to  compel  the  street  to 
be  opened,  and  to  have  the  obstructions  declared 
UL.IL  A. 


to  be  nuisances  and  to  be  abated  and  removed. 
Raht  V.  Southern  R.  Co.  (Tenn.  Ch.  App.)  50 
S.  W.  72. 

So  it  was  said  in  State  v.  Louisville,  N.  A.  ft 
C.  R.  Co.  86  Ind.  114,  that  the  obstruction  of  a 
highway  by  the  ti-acks,  switches,  and  buildings 
of  a  railroad  would.  If  unauthorized  and  II- 
Icgnl,  be  a  public  nuisance  which  the  railroad 
company  could  not  acquire  the  right  by  prescrip- 
tion to  maintain. 

And  in  Hamden  v.  New  Haven  &  N.  Co.  27 
Conn.  158,  the  court,  in  holding  that  the  stat- 
ute of  limitations  will  not  protect  a  railroad 
company  against  its  liability  for  an  encroach- 
ment or  obstruction  created  by  It  upon  the  pub- 
lic streets  which  constitutes  a  nuisance,  aald 
that  every  continuance  of  such  a  nuisance  will 
amount  to  a  new  nuisance. 

But  in  Atlanta  v.  Georgia  R.  &  Bkg.  Co.  40 
Ga.  471,  municipal  authorities  were  enjoined 
until  final  hearing  from  summarily  removing  a 
railroad  embankment  as  an  obstruction  to  a 
public  highway  and  a  nuisance,  on  the  groond 
that,  as  It  was  doubtful  whether  the  embank- 
ment encroached  on  the  highway,  and  as  it  had 
existed  for  more  than  twenty  years,  the  city 
should  be  compelled  to  await  a  trial  on  the 
merits.  See  also  Cross  ▼.  Morristown,  18  N.  J. 
Eq.  805,  and  cases  Immediately  following,  infra, 
IIL  c. 

As  to  injunctions,  by  municipalities  against 
nuisances  by  railroads  and  electrical  companies, 
see  note  to  Marsh  field  v.  Wisconsin  Telephone 
Co.  (Wis.)  44  L.  R.  A.  565. 

The  duty  of  restoring  a  highway  to  its  former 
state  of  usefulness,  which  Is  Imposed  upon  a 
railroad  company  by  Its  charter  in  case  It  shall 
intersect  or  cross  any  road  or  highway.  Is  con- 
tinuous, and  therefore,  irrespective  of  the  gen- 
eral doctrine  that  length  of  time  cannot  legalise 
a  public  nuisance,  no  lapse  of  time  will  bar  an 
action  to  compel  the  removal  as  a  nuisance  of 
an  abutment  and  embankments  constructed  by 
the  railroad  company  upon  a  highway  which 
constitute  an  obstruction  to  travel.  Little 
Miami  R.  Co.  v.  Greene  County  Comrs.  31  Ohio 
St.  338. 

To  the  same  effect  Is  Hatch  v.  Syracuse,  B.  k 
N.  Y.  R.  Co.  50  Hun,  64,  4  N.  Y.  Supp.  509,  In 
which  the  duty  of  restoring  a  highway  to  Its 
former  state  of  usefulness.  Imposed  by  N.  Y. 
Laws  1850,  chap.  140,  upon  a  railroad  company 
whose  railroad  Intersects  a  highway,  was  held 
to  be  a  continuous  one,  and  the  fact  that  an 
overhead  crossing,  whose  abutments  Impair  the 
highway's  usefulness,  has  existed  for  more  than 
thirty  years,  was  held  to  be  no  defense  to  an 
action  by  a  highway  commissioner  to  compel  its 
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Import nnt  rights,  as  against  individuals, 
may  be  acquired  and  lost  by  adverse  enjoy- 
ment for  a  period  of  twenty  years  or  more. 
As  ng^ainst  the  public,  the  Kast  dam  was 
wrongful,. if  it  obstructed  the  navigation  of 
the  stream.  As  against  the  petitioner,  it 
was  wrongful  because  it  overflowed  (if  it 
did  overflow)  his  lands,  and  thus  invaded 
his  property  interests.  The  private  right  of 
action  arises,  not  from  the  fact  that  the  dam 
was  unauthorized,  but  because  land  was  tak- 
en by  the  overflow  w^ithout  compensation. 
The  right  to  damages  would  have  been  the 
same  had  the  dam  been  authorized  by  state 
authority.  That  one  may  obtain  a  prescrip- 
tive right  of  flowage  under  proper  condi- 
tions cannot  be  disputed.  It  is  a  right 
which  must  have  been  claimed  and  main- 
tained in  hostility  to  the  right  of  the  person 
against  whom  it  is  set  up.     Vliet  v.  Sher- 


icood,  35  Wis.  229.  It  must  have  been  con- 
tinuous, exclusive,  known  to,  and  acquiesced 
in  by,  the  owner  of  the  rights  affected- there- 
by. 1  Wood,  Nuisances,  §§  418,  419,  and 
cases  cited.  When  these  conditions  concur, 
and  the  use  has  been  extended  for  a  period 
of  twenty  years  or  more,  the  prescriptive 
right  becomes  absolute.  See  Gould,  Waters, 
3d  ed.  chap.  11.  Such  questions  are  not  to 
be  determined  by  ascertaining  how  long  the 
dam  has  been  in  existence,  or  bv  the  claim 
the  party  makes  during  the  period  of  pre- 
scription. The  question  is  not  how  high  the 
dam  is,  but  whetner  the  water  has  been  held 
the  requisite  period  so  high  as  to  affect  the 
land  flowed  as  injuriously  as  it  does  at  the 
time  the  landowner  seeks  damages  for  such 
overflow.  Could,  Waters,  §  343.  While  it 
has  been  the  policy  of  this  state  to  hold  all 
streams  capable  of  floating  logs  and  timber 


removal  as  an  encroachment  and  obstruction  to 
public  travel. 

So,  In  Windsor  v.  Delaware  &  H.  Canal  Co. 
92  Hun,  127,  36  N.  Y.  Snpp.  863,  Affirmed  in 
155  N.  Y.  645,  49  N.  E.  1105,  the  existence  for 
upwards  of  twenty  years  of  the  abutments  to 
an  overhead  railroad  crossing,  which  so  -nar- 
rowed the  highway  as  unnecessarily  to  Impair 
Its  usefulness,  was  held  no  bar  to  an  action  by 
the  town  to  enforce  the  public  rights  in  such 
highway. 

c  Fences,  buildings,  and  other  structures. 

No  length  of  time  furnishes  a  defense  to  an 
indictment  for  a  nuisance  in  maintaining  a  fence 
across  a  highway  and  thereby  obstructing  the 
public  iin  the  use  of  it  Elkins  v.  State,  2 
Humph.  543. 

Nor  can  the  doctrine  of  prescription  defeat 
the  right  of  a  municipality  to  maintain  a  suit 
in  equity  to  r3move  as  a  public  nuisance  a  fence 
erected  across  one  of  Its  streets.  Webb  v.  De- 
mopolis,  95  Ala.  lift,  21  L.  R.  A.  62,  18  So.  289. 

So,  the  erection  of  a  fence  within  the  limits  of 
a  highway  is  a  public  offense  which  no  one  ceui 
acquire  a  prescriptive  right  to  maintain.  Sims 
V.  Frankfort,  79  Ind.  446. 

And  the  length  of  time  which  a  fence  has  been 
intentionally  and  wilfully  maintained  within 
the  limits  of  a  street  with  full  notice  of  the  pub- 
lic right  thereto  will  not  prevent  its  summary 
removal  by  the  public  authorities  empowered  by 
statute  to  remove  in  a  summary  manner  any 
nalsance.  Childs  v.  Nelson,  69  Wis.  125,  33  N. 
W.  587. 

A  wall  and  hedge  which  incloses,  in  the  lands 
of  an  abuttlrg  owner,  a  substantial  portion  of 
the  hlghTiay,  Is  a  public  nuisance  which  cannot 
ripen  into  a  right,  however  long  continued.  Hed- 
dleston  v.  Hendricks,  52  Ohio  St.  460,  40  N.  E. 
408. 

And  the  inclosure  by  a  wall  of  a  portion  of  a 
public  street,  although  maintained  for  more  than 
twenty  years,  cannot  destroy  the  public  right,  or 
take  away  the  authority  of  the  public  officers  to 
remove  and  abate  the  encroachment.  St.  Vin- 
cent Female  Orphan  Asylum  v.  Troy,  76  N.  Y. 
308,  32  Am.  Kep.  286. 

So,  In  Simmons  v.  Cornell,  1  B.  I.  519,  it  was 
h'^Id  that  the  possession  and  inclosure  of  a  por- 
tion of  a  public  highway  by  an  adjoining  land 
owner  for  more  than  twenty  years  did  not  bar 
the  right  of  the  surveyor  of  highways  to  remove 
his  fences  as  an  encroachment  upon  the  high- 
wav,  as  this  inclosure  began  as  a  common  and 
public  nuisance  for  which  no  one  can  prescribe. 

And  in  lieed  ▼.  Birmingham,  92  Ala.  839,  9 
So.  161,  the  court  seems  to  have  rested  its  hold- 
63  Ti.  R.  A, 


ing  that  the  statute  of  limitations  relative  to  ad- 
verse possession  is  no  bar  to  a  suit  by  a  munici- 
pal corporation  to  enjoin  and  abate  as  a  public 
nulssiuce  the  maintenance  of  a  fenca  and  out- 
house in  one  of  the  city  streets  upon  the  prin- 
ciple that  there  can  be  no  prescription  for  a 
public  nuisance. 

But  in  Peckham  v.  Henderson,  27  Barb.  207, 
where  the  plaintiff's  fence,  which  had  been  main- 
tained for  thirty  years,  had  been  removed  by  the 
highway  commissioners,  who  Justified  under  N. 
Y.  act  1852,  authorizing  a  resurvey  of  a  public 
highway,  the  court  held  that,  as  the  fe.  >e  was 
not  an  obstruction  to  travel,  and  It  did  not 
cause  any  real  or  substantial  annoyance  to  the 
pnbllc,  It  was  not  a  public  nuisance,  and  that 
the  commissioners  could  not  so  abate  it.  The 
court  distinctly  based  its  opinion,  however,  upon 
the  ground  that  the  encroachment  upon  the 
highway  did  not  constitute  a  public  nuisance, 
and  its  decision  would  clearly  have  been  other- 
wise if  it  had  been  proved  to  be  such  a  nuisance. 

If  the  erection  of  a  building  in  a  public  square 
is  a  common  nuisance,  the  owner  can  acquire 
no  right  by  long-continued  possession.  Rung  v. 
Shoneberger,  2  Watts,  23,  26  Am.  Dec.  95. 

On  the  trial  of  an  indictment  for  maintaining 
a  common  nuisance  consisting  of  the  erection  of 
a  large  wooden  buMdlng  on  and  upon  a  public 
street,  the  length  of  time  which  it  has  been  oc- 
cupied is  no  defense.  Com.  v.  Moorehead,  118 
Fa.  844,  12  Atl.  424. 

No  lapse  of  time  can  legalize  the  obstruction 
of  a  municipal  street  by  a  brick  ferry  house,  a 
stable,  and  a  stone  wall,  or  bar  a  prosecution  by 
indictment  to  abate  the  nuisance, — especially 
where  the  structures  complained  of  were  built 
or  repaired  since  the  passage  of  the  act  incor- 
porating the  municipality,  which  provides  far 
the  abatement  as  a  public  nuisance  of  buildings 
encroaching  upon  the  streets  which  shall  be 
Arected  thereafter,  or  be  rebuilt  Com.  ▼. 
M'Donald,  16  Serg.  &  R.  893. 

In  State  v.  Brown,  16  Conn.  54,  the  court,  in 
holding  that  the  act  of  the  purchaser  of  a  build- 
ing in  permitting  it  to  remain  within  the  limits 
of  the  highway  where  it  was  originally  built 
some  thirty  years  before  his  purchase  was  not 
an  erection  of  the  Duilding  within  the  meaning 
of  the  statute  providing  for  the  punishment  of 
common  nuisances,  said  that  the  public  was  not 
without  remedy  because  the  occupant  of  the 
building  might  be  compelled  to  remove  it  under 
another  section  of  that  statute. 

No  silence  or  length  of  time  can  deprive  a 
municipal  corporation  of  its  power  to  remove 
wooden  buildings  constructed  upon  land  re- 
served by  law  for  a  public  road.  Thlbodeanx  ▼. 
Maggloli,  4  La.  Ann.  74. 
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to  be  Davigable,  yet  in  streams  like  this,  that 
are  not  meandered,  the  landowner  and  the 
public  have  certain  reciprocal  rights,  which 
may  be  enjoyed  without  the  destruction  of 
the  other.  This  is  fully  set  forth  in  the 
opinion  of  this  court  in  the  case  of  A,  C, 
Conn  Co.  v.  Little  Suamico  Lumber  Mfg.  Co. 
74  Wis.  652,  43  N.  W.  600,  which  holds  dis- 
tinctly that  a  dam  built  and  maintained  by 
a  riparian  owner,  without  legislative  per- 
mission, in  a  stream  navigable  only  for  the 
floating  of  logs  and  timber,  is  not  unlawful 
if  it  does  not  materially  affect  or  abridge  the 
beneficial  use  of  the  stream.  See  Carlson 
y.  8t.  Louis  River,  Dam  d  Improv.  Co. 
fMinn.)  41  L.  R.  A.  371,  note,  73  Minn. 
128,  75  N.  W.  1044.  We  fail  to  find  any- 
thing in  the  evidence  in  the  case  at  bar  that 
brings  it  outside  the  line  of  the  discussion 
and  decision  in  the  case  last  mentioned,  nor 
are  we  able  to  perceive  why  a  prescriptive 
right  of  overflow  could  not  have  been  se- 
cured, if  the  facts  exist  that  would  bring 
the  case  >vithin  the  principles  of  law  stated. 
Upon  the  question  of  fact  of  whether  the 


Kast  dam  actually  backed  water  upon  the 
petitioner's  land  to  the  extent  claimed,  wo 
have  been  obliged  to  refer  to  the  record, 
and  read  over  350  pages  of  typewritten  mat- 
ter, in  order  to  reach  a  conclusion.  The 
failure  to  print  any  considerable  portion  of 
the  testimony  has  greatly  added  to  our  la- 
bors. The  burden  of  showing  the  nature 
and  extent  of  the  claimed  overflow  was  up- 
on the  defendant.  Gould,  Waters,  §  341.  A 
careful  review  of  the  evidence  convinces  ug 
that  this  obligation  has  not  been  met.  On 
the  contraiy,  we  believe  that  a  fair  pre- 
ponderance of  the  testimony  shows  that  such 
overflow  never  reached  the  lands  in  ques- 
tion at  a  normal  stage  of  water,  as  kept 
back  by  said  dam.  An  attempt  to  justify 
this  conclusion  by  reference  to,  and  a  dis- 
cussion of,  the  testimony  of  the  numerous 
witnesses  would  require  much  more  time 
and  space  than  the  importance  of  the  fact 
demands.  We  shall  therefore  content  our- 
selves with  the  conclusion  stated. 

The  order  appealed  from  is  afpnncd. 


The  occupancy  by  a  private  person  of  a  por- 
tion of  a  street  by  temporary  and  Inexpensive 
wooden  structures  is  not  so  inconsistent  with 
the  right  of  the  public  to  the  use  of  the  street 
as  a  highway  that  the  continuance  of  such  pos- 
session for  twenty  years  will  estop  the  munlci- 
pnllty  from  demanding  their  removal.  Cheek 
v.  Aurora,  92  Ind.  107. 

By  Pa,  act  April  15,  1872,  it  is  expressly  de- 
clared thnt  no  length  of  possession  of  any  part 
of  a  public  street  in  the  city  of  Philadelphia 
shall  be  available  to  bar  the  removal  of  any 
nuisance  by  buildings  \vhlch  had  been  or  might 
thereafter  be  erected  upon  any  street,  lane,  or 
alley  In  that  city.  Philadelphia  v.  Friday,  6 
Phlla.  275. 

A  porch  exte^nding  several  feet  into  the  public 
street  is  a  public  nuisance,  and,  although  origi- 
nally built  with  the  consent  of  the  city,  the  mu- 
nicipality cannot  legalize  the  structure  so  as  to 
bar  public  right ;  and  user,  however  long  con- 
tinued, Is  no  obstacle  to  proceedings  for  its  re- 
moval. People  ex  rel.  Wooster  v.  Maher,  141 
N.  Y.  830.  86  N.  E.  396. 

So,  an  insufficiently  guarded  areaway  4  feet  9 
inches  in  width  and  extending  from  the  building 
line  into  the  street  5%  feet  is,  if  located  in  a 
much-frequented  street,  a  public  nuisance  which 
ne'ther  lapse  of  time  nor  the  existence  of  like 
nuisances  elsewhere  with  the  consent  of  a  mu- 
nicipality will  legalize.  McNerney  v.  Reading 
City,  150  Pa.  611,  23  Atl.  57. 

To  the  same  effect  Is  Coupland  v.  Ilardlng- 
ham,  3  Campb.  398,  which  was  an  action  on  the 
case  for  negligence  in  not  railing  in  or  guarding 
an  areaway  in  front  of  defendant's  house, 
whereby  plaintiff  fell  down  into  the  area  and 
was  injured.  The  defeinse  set  up  was  that  the 
premises  had  been  exactly  in  the  same  situation 
as  far  bnck  as  could  be  remembered  and  many 
years  before  the  defendant  was  in  possession. 
But  Lord  Ellenborough  held  that,  however  long 
the  premises  might  have  been  In  this  situation, 
as  soon  as  the  defendant  took  possession  of  them 
he  was  bound  to  guard  against  the  danger  to 
which  the  public  had  been  before  exposed,  and 
was  liable  for  the  consequence  of  having  ne- 
elccted  so  to  do  in  the  same  manner  as  if  he 
himself  had  originated  the  nuisance. 

By  statute  in  Massachusetts  it  is  provided 
that  no  length  of  time  less  than  forty  years  will 
justify  the  continuance  of  a  building  or  fence  on 
a  highway  or  other  public  place.  And,  although 
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a  person  who  erects  such  a  structure  may  be  In- 
dicted for  maintaining  a  public  nuisance,  yet  un- 
der the  statute  an  indictment  can  only  be  found 
where  the  structure  has  not  existed  for  forty 
years.  Stetson  v.  Faxon,  19  Pick.  147, 31  Am.  Dec. 
123:  Cutter  v.  Cambridge,  6  Allen,  20;  Com.  v. 
Blaisdell.  107  Mass.  234 ;  Atty.  Gen.  ex  rel.  Ad- 
ams v.  Tarr,  148  Mass.  309,  2  L.  R.  A.  87,  19 
N.  E.  358 ;  Atty.  Gen.  ex  rel.  Mann  v.  Revere 
Copper  Co.  152  Mass.  444,  0  L.  R.  A.  510,  25  N. 
E.  605. 

Front  steps  leading  to  a  dwell inghouse  and 
projecting  into  the  stret»t  but  3^  feet  make  the 
building  one  within  the  highway  within  the 
meaning  of  Mass.  Rev.  Stat.  chap.  24,  |S  61,  62, 
Gen.  Stat.  chap.  46,  Sfi  1,  2,  declaring  that  the 
continuance  of  a  building  in  the  highway  can- 
not be  justified  by  any  length  of  time  less  than 
forty  years,  but  may  be  indicted  as  a  nuisance. 
Com.  V.  Blaisdell,  107  Mass.  234. 

Under  a  statute  authorizing  selectmen,  after 
giving  notice,  to  pull  down  and  remove  encroach- 
ments upon  the  highway  within  fifteen  years 
from  the  date  of  such  encroachments,  fifteen 
years  uninterrupted  possession  of  a  highway 
will  bar  the  right  of  the  towoi  to  maintain  ejeci- 
mont  to  recover  possession  of  the  land  for  the 
use  of  the  highway.  Litchfield  v.  Wilmot,  2 
Root,  288. 

The  length  of  time  during  which  a  structure 
has  been  maintained  in  a  public  street  may  be 
ground  for  restraining  its  summary  removal  by 
municipal  or  public  authorities. 

Thus  where  the  true  boundaries  of  a  street 
were  open  to  serious  controversy,  and  a  fence 
claimed  to  be  an  encroachment  had  existed  for 
more  than  twenty  years,  the  court,  in  Cross  v. 
Morrlstown,  18  N.  J.  Eq.  305,  was  of  the  opinion 
that  the  officers  of  the  town,  unauthorized  to 
pursue  such  a  course  by  any  ordinance,  would 
not  be  justified  in  entering  upon  the  premlBes 
and  removing  a  fence  as  a  public  nuisance,  not- 
withstanding the  fact  that  encroachments  upon 
a  public  street,  no  matter  how  ancient  and  long 
continued,  are  clearly  public  nuisances,  and  as 
.such  are  abatable.  See  also  Atlanta  v.  Georgia 
R.  &  Bkg.  Co.  40  Ga,  471,  supra.  III.  b. 

And  a  toUgate  erected  across  a  turnpike  road 
within  the  city  limits  under  legislative  author- 
ity, which  has  existed  for  over  thirty  years 
without  objection,  has  been  held  not  to  be  such 
a  public  nuisance  as  can  be  summarily  removed 
by  the  municipal  authorities.     Conestoga  &  6. 
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S.  Valley  Tump.  Road  Co.  v.  Lancaster  City, 
161  Pa.  543,  24  AtL  1092. 

So,  in  Varlck  v.  New  York,  4  Johns.  Ch.  53, 
the  court  enjoined  the  public  authorities  from 
removing  buildings  and  fences,  under  their  right 
to  r^ulate  highways,  which  had  been  erected 
under  a  claim  of  right  and  were  in  constant  pos- 
session for  upwards  of  twenty-flve  years,  until 
the  corporation  should  establish  by  due  process 
of  law  its  right  to  the  ground  in  dispute. 

And,  although  the  continuance  of  a  veranda 
overhanging  a  public  street  cannot  be  Justified 
by  lapse  of  time  so  as  to  give  the  owner  the  right 
to  restrain  the  municipal  authorities  from  en- 
forcing an  ordinance  passed  for  the  purpose  of 
compelling  its  removal,  yet  where  It  had  existed 
for  more  than  sixty  years,  and  no  special  neces- 
sity for  its  removal  was  made  out,  the  court  In 
Caldwell  v.  Gait,  27  Ont.  App.  Rep.  162,  refused 
to  grant  a  mandatory  injunction  without  preju- 
dice to  the  right  of  the  municipal  authorities  to 
enforce  obedience  to  their  ordinance  by  ordinary 
methods. 

In  Philadelphia  v.  Presbyterian  Bd.  of  Pab- 
licatioa.  9  Phila.  499,  Affirmed  in  Philadelphia's 
Appeal,  78  I'a.  33,  an  injunction  restraining  as 
a  nuisance  the  erection  of  a  building,  the  oma- 
jnentnl  parts  of  which  encroached  upon  andover- 
hung  the  public  street,  was  dissolved  because 
a  custom  had  existed  in  the  city  for  many  years 
ior  builders  to  come  out  over  the  line  with  or- 
namental works,  and  the  city  council  had  never 
letrislated  against  this  practice.  The  court 
said :  "While  such  a  course  of  action  on  the 
part  of  builders  does  not  make  such  a  custom  as 
would  prevent  councils  from  prohibiting  it,  nev- 
ertheless the  silence  of  councils  in  regard  to  it 
when  the  practice  was  well  known,  and  the  ac- 
quiescence in  it  by  the  city  authorities  for  so 
long  a  time,  would  seem  to  furnish  a  solid  rea- 
son why  this  court  should  not  Interfere  by  spe- 
cial injunction  in  a  case  where  the  building  has 
already  been  commenced." 

In  Com.  V.  Mlltenberger,  7  Watts,  450,  the 
nuisance  charged  was  the  encroachment  upon 
the  highway  by  building  over  what  the  public 
-nuthorlttes  claimed  to  be  the  building  line.  It 
wcLF  shown  that  the  municipal  corporation  had 
located  and  fixed  the  boundary  line  to  which  the 
owners  had  built,  and  enjoyed  their  rights  for 
over  twenty  years,  the  public  having  used  the 
street  for  the  same  period.  The  court  held  the 
boundary  line  as  thus  maintained  must  be  taken 
«s  the  true  location,  which  could  not  be  dis- 
turbed by  the  municipal  authorities  so  as  to 
prejudice  vested  rights  of  the  owners. 

d.  Sidetcalka. 

The  right  to  maintain  a  public  nuisance  con- 
sisting of  the  permanent  obstruction  of  a  por- 
tion of  a  city  sidewalk  2  feet  wide  and  40  feet 
in  length  cannot  be  acquired  by  prescription. 
JSx  parte  Taylor,  87  Cal.  91,  25  Pac.  258. 

Where  a  fruit  and  vegetable  stand  extended 
into  the  sidewalk,  and  waa  used  by  a  store- 
keeper In  connection  with  his  business  for  a 
considerable  number  of  years,  it  was  held  that 
the  same  was  abatable  by  the  public  authorities 
as  a  public  nuisance,  and  that  no  length  of  time 
would  legalize  the  nuisance  or  give  the  defend- 
ant the  right  to  maintain  it  as  against  the  pub- 
lic.    City  V.  Daub,  1  Lane.  L.  Rev.  306. 

An  adverse  possession  for  the  time  prescribed 
by  the  statute  of  limitations  would  not  be  avail- 
able as  a  defense  against  a  proceeding  by  a  mu- 
nicipality to  abate  a  nuisance  consisting  of  an 
entrance  to  the  basement  of  a  building  which 
encroaches  upon  the  sidewalk.  Memphis  v.  Le- 
nore,  6  Coldw.  412. 

The  fact  that  a  wooden  awning  extending 
over  a  city  sidewalk,  which  would  be  dangerous 
in  case  of  fire  and  might  prove  dangerous  to 
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persons  using  the  street,  has  been  there  for  more 
than  twenty  years,  does  not  give  a  prescriptive 
right  to  its  continuance.  The  liability  of  the 
city  for  damages  resulting  therefrom  remains  on 
the  theory  of  the  continuing  nuisance,  and  no 
statute  runs  against  the  right  of  the  municipal- 
*ty  to  protect  itself  therefrom.  Slmis  v.  Brook- 
field,  13  Misc.  569,  34  N.  Y.  Supp.  695. 

In  Augusta  v.  Burum,  93  Ga.  68,  26  L.  R.  A. 
340,  19  S.  E.  820,  it  is  said  that  the  continuance 
of  wooden  awnings  over  sidewalks  in  a  city  hav- 
ing no  power  to  grant  a  perpetual  right  for  their 
maintenance  must  be  referred  to  a  license,  ex- 
press or  implied,  from  the  city  government,  or 
to  a  renewal  or  repetition  thereof.  The  court 
in  this  case  expressly  refrained  from  deciding 
whether  such  awnings  were  nuisances  or  not. 

In  Patten  v.  New  York  Elev.  R.  Co.  3  Abb. 
N.  C.  324,  the  court  was  of  the  opinion  that 
vaults  constructed  by  an  owner  of  land  abutting 
on  a  public  street  under  the  sidewalk  in  front 
of  the  premises  which  occaaloned  any  interfer- 
ence wich  the  public  use  of  the  street,  such  as 
the  construction  of  an  elevated  railroad  therein 
under  authority  of  the  legislature,  would 
amount  to  a  public  nuisance  which  no  indul- 
srence  on  the  part  of  the  corporation,  and  no 
length  of  time  in  the  enjoyment  of  such  privi- 
lege, would  Justify. 

e.  Nuisances  relating  to  waterways. 

In  Southern  R.  Co.  v.  Ferguson,  105  Tenn. 
552,  59  S.  W.  343,  it  was  said  that  the  rule 
seems  to  be  universally  accepted  that  a  right  to 
obstruct  a  public  highway,  such  as  a  navigable 
stream,  cannot  rest  on  prescription,  as  such  an 
obstruction  is  a  common  nuisance. 

An  obstruction  of  a  navigable  stream  for 
twenty  years  was  said  in  Vooght  v.  Winch,  2 
Barn.  &  Aid.  662,  to  be  no  bar  to  the  public 
right  to  use  it  as  such. 

The  length  of  time  during  which  a  dam  has 
been  maintained  across  a  navigable  scream  to 
the  impairment  of  navigation  is  no  bar  to  the 
right  to  abate  It  as  a  public  nuisance,  for  every 
continuance  of  the  obstruction  Is  of  itself  an  of- 
fense.    Renwick  v.  Morris,  7  Hill,  575. 

So,  in  Olive  v.  State,  86  Ala.  88,  4  L.  R.  A. 
83,  5  So.  653,  It  was  said  that  there  could  be 
no  prescriptive  right  to  maintain  or  continue  a 
dam  which  constitutes  an  obstruction  to  the 
navigation  of  a  public  stream. 

And  in  Crill  v.  Rome,  47  How.  Pr.  406,  where 
plaintiff  claimed  the  right  by  prescription  to  di- 
vert the  waters  of  the  Mohawk  river,  a  navi- 
gable stream,  for  the  purposes  of  his  mill  privi- 
lege, by  means  of  a  dam,  the  court  held  that  the 
erection  of  a  dam  was  a  public  nuisance,  and 
that  the  continuance  thereof  could  not,  as 
against  the  state,  give  the  plaintiff  or  his  grant- 
ors a  valid  claim  to  maintain  the  Interference 
with  the  public  waters. 

And  in  Dyer  v.  Curtis,  72  Me.  181,  the  court, 
in  holding  that  a  mllldam  erected  without  legal 
authority  across  the  mouth  of  a  creek  which 
empties  into  an  arm  of  the  sea,  so  as  to  exclude 
the  salt  water  from  the  millpond  for  the  purpose 
of  creating  a  pond  of  fresh  water  for  the  forma- 
tion of  Ice  for  the  market  was  a  public  nuisance, 
said  that  no  erection  injurious  to  the  right  of 
navigation  or  the  passage  of  fish  into  bays, 
creeks,  or  up  the  course  of  navigable  rivers  with- 
out legislative  sanction  ever  acquires  the  right 
to  exist  by  lapse  of  time. 

The  obstruction  by  a  dam  of  the  passage  of 
migratory  fish  from  the  sea  to  a  large  inland 
lake  is  a  public  nuisance  the  continuance  of 
which,  even  under  a  claim  of  right,  canrot,  as 
against  the  public,  give  a  title  by  prescription, 
where  such  obstruction  in  fact  originated  with- 
out right.  State  v.  Franklin  Brails  Co.  49  N.  H. 
240,  6  Am.  Rep.  513. 
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1130;  Kelley  v.  Bourne,  15  Or.  470,  16  Pac. 
40;  Dawson  v.  Pogue,  18  Or.  94,  6  L.  R.  A. 
176,  22  Pac.  037;  Flower  v.  Bamekoff,  20 
Or.  132,  11  L.  R.  A.  149,  25  Pac.  370. 
Whether  the  parties  are  partners  inter  ae 
must  be  determined  in  a  suit  instituted  for 
that  purpose,  from  their  intention  to  enter 
into  that  relation,  as  legally  asertained 
from  their  agreement  to  that  effect.  17  Am. 
&  Eng.  Enc.  Law,  p.  832;  Kelley  v.  Bourne, 
15  Or.  476,  16  Pac  40;  Klosterman  y. 
Hayes,  17  Or.  325,  20  Pac.  426;  Nelms  v. 
McQr<m,  93  Ala.  245,  9  So.  719;  Beecher  v. 
Bu^h,  45  Mich.  188,  40  Am.  Rep.  465,  7  N. 
W.  785;  McDonald  v.  Matney,  82  Mo.  358. 
It  is  not  asserted  by  Willis  that  they  in- 
tended to  form  a  partnership,  and,  in  the  ab- 
sence of  any  testimony  in  this  respect,  their 
intention  must  be  ascertained,  if  possible, 
from  the  evidence  of  their  conduct.  The  de- 
fendant testifies  that  no  agreement  had  been 
entered  into  whereby  the  plaintiff  was  to  be 
paid  one  half  the  money  received  from  Nash 
as  attorn^  fees,  but  that  he  had  divided 
the  sums  so  received  equally  with  Willis  un- 
til the  latter  settled  with  Nash  respecting 
the  amount  so  due  him,  and  was  thereupon 
discharged  as  his  attorney.  An  agreement 
between  two  or  more  persons  to  divide  the 
profits  resulting  from  the  prosecution  of  a 
business  venture  in  which  Uiey  have  a  com- 
mon interest  was  once  regarded  as  affording 
an  a<;curate  test  of  partnership;  but  such 
standard  is  not  now  deemed  conclusive  evi- 
dence of  the  existence  of  such  relation. 
Cox  V.  Hickman,  8  H.  L.  Gas.  268;  McDon- 
nell v.  Battle  House  Co.  67  Ala.  90,  42  Am. 
Rep.  99 ;  Culley  v.  Edvoards,  44f  Ark.  423,  61 
Am.  Rep.  614;  Smith  v.  Knight,  71  111.  148, 
22  Am.  Rep.  94;  Clark  v.  Barnes,  72  Iowa, 
563,  34  N.  W.  419;  Coltoell  v.  BHtton,  59 
Mich.  350,  26  N.  W.  538;  Clifton  v.  Howard, 
89  Mo.  192,  58  Am.  Rep.  97,  1  S.  W.  26; 
Eastman  v.  Clark,  53  N.  H.  276, 16  Am.  Rep. 
192;  Day  v.  Stevens,  88  N.  C.  83,  43  Am. 
Rep.  732;  Curry  v.  Fowler,  87  N.  Y.  33,  41 
Am.  Rep.  343;  Harvey  v.  Childa,  28  Ohio 
St.  319,  22  Am.  Rep.  387;  Boston  d  C. 
Smelting  Co,  v.  Smith,  13  R.  I.  27,  43  Am. 
Rep.  3.  In  Bloo^nfield  v.  Buchanan,  13  Or. 
108,  8  Pac.  912,  it  was  held  that  it  was  not 
necessary  that  there  should  be  an  express 
stipulation  to  share  the  profit  and  loss  of  a 
business  enterprise  in  order  to  form  a  part- 
nership; Mr.  Justice  Thayer  saying:  "If 
it  were  understood  between  the  parties  that 
there  was  to  be  a  communion  of  profit,  it 
would  be  a  partnership."  The  language 
thus  quoted,  when  considered  by  itself, 
would  seem  to  imply  that  an  agreement  to 
divide  the  profits  of  an  enterprise  in  which 
the  parties  had  an  interest  necessarily  cre- 
ated a  partnership;  but,  when  the  utter- 
ance is  read  in  connection  with  the  context^ 
it  clearly  shows  that  such  was  not  the  in- 
tention of  the  learned  justice,  and  that  the 
agreement  referred  to  did  not  defeat  the 
theory  of  a  partnership,  when  so  intended 
by  the  parties,  because  it  did  not  provide  for 
sharing  the  losses.  In  Webster  v.  Bray,  7 
Hare,  159,  decided  in  1849,  two  railway  com- 
panies, having  contemplated  the  const ruc- 
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tion  of  a  line  of  railroad,  each  retained  a 
solicitor  to  represent  its  interests;  but,  the 
companies  having  consolidated,  the  solicitors 
continued   to  render    services   for   the   ne\*- 
c^ipany  without  any  agreement  afi  to  the 
division  of  the  business  to  be  performed  by 
each,  or  in  respect  to  their  compensatioa 
therefor.     The    defendant   performed   much 
more  service  for  their  client  than  the  plain- 
tiff, and,  having  received   a  large  sum   in 
payment  thereof,  the  latter  instituted  a  suit 
for  an  accounting,  alleging  that  they  were 
special  partners,  and  entitled  to  share  equal- 
ly the  profits  incident  to  th^r  joint  employ- 
ment.   At  the  trial  it  was  proved  that  the 
plaintiff  remarked   to  the   defendant,   soon 
after  their  employment  by  the  consolidated 
company,  that  in  cases  of  a  special  partner- 
ship it  was  the  custom,  so  far  as  he  had  ob- 
served,   for    the    solicitor    performing    the 
service  to  retain  from  10  to  25  per  cent  of 
the  sum  charged,  in  addition  to  the  office 
charges  and  expenses,  as  his  compensation, 
and  the  defendant  replied  that  there  could 
be  no  misunderstanding  between  honorable 
men   respecting   the   matter,   whereupon   it 
was  decreed  that  the  sum  so  received  by  the 
defendant  should  be  divided  in  the  manner 
indicated  thus  apparently  holding  that  the 
existence  of  a  partnership  was  to  be  deter- 
mined from  an  agreement  of  the  parties  to 
share  the  profits.     To  the  same  effect,  »ee 
M'Gregor  v.  Bainbrigge,  7   Hare,   164,   de- 
cided in  1848,  and  Robinson  v.  Anderaony  7 
De  G.  M.  &  G.  239,  decided  in  1855.     Plain- 
tift'*s  counsel  rely  upon  the  two  cases  la^t 
adverted  to,  and  the  remarks  of  Mr.  Lind- 
ley  in  his  work  on  Partnership,  2d  Am.  ed. 
p.  118,  in  support  thereof,  wherein  it  is  said 
that,  "if  two  solicitors,  who  are  not  part- 
ners, are  jointly  retained  to  conduct  litiga- 
tion in  some  particular  case,  and  they  agree 
to    share    the    profits    accruing    therefrom, 
they  become  partners  so  far  as  the  business 
connected  with  that  particular  case  is  con- 
cerned, but  no  further."    But  the  decision 
in  Cox  V.  Hickman,  8  H.  L.  Oas.  268,  ren- 
dered in  1860,  wherein  it  was  held  that  an 
agreement  entered  into  between  two  or  more 
persons  to  divide  the  profits  resulting  from 
a  business  venture  did  not  afford  conclusive 
evidence   of    a   partnership,   destroyed    the 
foundation   upon   which   the  conclusi<m    in 
M'Gregor   v.    Bainbrigge   and    Robinson    v. 
Anderson    was    predicated,   and   hence  the 
text  relied  upon  to  support  the  decree  here- 
in is  of  little  value  in  determining  the  ques- 
tion of  partnership  inter  se.    Every  part- 
ner is  a  principal  having  a  joint  interest  in 
the  property  and  business  of  the  firm  of 
which  he  is  a  member.    He  is  also  an  a^ent 
of  each  of  his  associates  therein,  and  a  com- 
munion of  profit  and  loss  is  the  test  of  his 
relationship  towards  them.     17  Am.  &  Eng. 
Enc  Law,  p.  829.    Upon  the  dissolution  of 
a  partnership  by  the  death  of  a  member  the 
right  to  make  contracts,   incur   liabilities, 
manage  the  whole  business,  and  dispose  of 
the  whole  property,  passes  to  the  survivinff 
members,  and  not  to  the  representatives  of 
the  deceased.    Dicinel  v.  Stone,  30  Me.  384; 
Donnell  v.  Harshe,  67  Mo.  170.    In  FinckU 
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V.  Stacy,  Macn.  Sel.  Cas.  2d  ed.  40,  the  plain- 
titf  and  defendant  performed  certain  work 
for  the  Duke  of  Marlborough  under  a  joint 
*ontract  with  him,  for  which  they  jointly 
received  and  immediately  divided  certain 
sums  of  money  paid  on  account  thereof. 
There  being  a  sum  in  arrear,  however,  which 
the  duke  refused  to  pay,  the  defendant  re- 
<[ucsted  plaintiff  to  join  him  in  maintaining 
^n  action  to  recover  the  same;  but,  the  lat- 
ter declining  to  comply  therewith,  the  de- 
fendant brought  an  action  against  the  duke, 
iind  recovered  one  half  of  the  sum  due  un- 
dci*  the  contract,  whereupon  the  plaintiff  in- 
i^tituted  a  suit  to  recover  a  moiety  thereof 
on  the  ground  that  a  partnership  existed  be- 
tween the  parties,  and  that  the  money  w^hich 
the  defendant  so  recovered  was  secured  on 
their  joint  account;  but  it  was  held  tliat 
the  joint  contract  entered  into  witii  Uie  duke 
was  an  agreement  to  do  a  particular  act,  and 
not  to  form  a  partnership,  and  that  the 
plaintiff  was  not  entitled  to  recover.  It  is 
elementary,  however,  that,  when  the  parties 
have  so  intended,  a  partnership  may  be 
formed  for  a  single  transaction.  Kayscr  v. 
Maugham,  8  Colo.  232,  6  Pac.  803;  Solo- 
mon V.  Solomon,  2  Gra.  18;  Muster  v.  Trump- 
boiir,  5  Wend.  274. 

In  the  case  at  bar  the  evidence  shows  that 
Nash  paid  all  the  costs  and  expenses  of  the 
suits  and  actions  in  which  the  plaintiff  and 
defendant  appeared  as  his  attorneys,  and 
hence  they  never  expected  to  share  and  did 
not  participate  in  the  losses  incident  to  the 
trial  of  said  causes.  They  shared  the  com- 
pensation paid  by  Nash  for  their  joint  serv- 
ice, but,  as  such  participation  in  the  joint 
<*arnings  is  not  conclusive  evidence  of  a  part- 
nership, it  cannot  be  said  from  this  fact 
alone  that  they  sustained  that  relation  to 
«ach  other,  without  being  driven  to  the  de- 
<iuction  that  the  employment  of  more  than 
one  attorney  to  make  preparation  for  or  to 
try  a  cause  ipso  facto  creates  a  special  part- 
nership..— a  conclusion  to  which  we  cannot 
vield  our  consent.  To  hold  otherwise  is  to 
•conclude,  in  the  absence  of  any  evidence  to 
the  contrary,  that  a  local  attorney,  employed 
only  to  assist  in  impaneling  a  jury,  because 
of  his  knowledge  of  and  acquaintance  with 
the  jurors  in  attendance,  entitled  him  to  an 
equal  share  of  the  attorney  fee  paid  for  the 
preparation  required  to  be  made  and  the 
care  necessarily  exercised  in  the  trial  of  a 
cause,  which  would  be  carrying  the  doctrine 
of  special  partnership  to  the  very  verge  of 
absurdity.  It  was  incumbent  upon  the 
plaintiff  to  establish  by  a  preponderance  of 
the  evidence  the  existence  of  the  special 
partnership  relied  upon  to  give  a  court  of 
^uity  jurisdiction  of  the  cause;  but  in  this 
respect  we  think  he  has  failed.  Our  statute 
for  the  protection  of  private  rights  con- 
tains the  following  provision:  "The  en- 
forcement or  protection  of  a  private  right, 
or  the  pre\Tntion  of  or  redress  for  an  in- 
jury thereto,  shall  be  obtained  by  a  suit  in 
equity  in  all  cases  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law." 
Hills  Anno.  Uiw.h  (Or.)  §  380.  A  court  of 
equity  and  a  court  of  law  in  this  state, 
53  L.  R.  A. 


though  presided  over  by  the  same  judge,  are 
eesentially  different  forums,  and  the  rule 
is  well  settled  that  a  court  of  equity  will 
not  grant  relief  where  there  is  an  adequate 
rem^y  at  law.  Wells,  F,  d  Co.  v.  Wall,  1 
Or.  295;  Phippa  v.  Kelly,  12  Or.  213,  6  Pac. 
707;  Miller  v.  Tobin,  16  Or.  540,  16  Pac. 
161;  Love  v.  MorriU,  19  Or.  545,  24  Pac. 
916;  Mi7ig  Yue  v.  Coos  Bay,  R.  d  E.  R,  d 
.Yai?.  Co,  24  Or.  392,  33  Pac.  641 ;  Stcm^mer 
v.  Scottish  Ins.  Co.  33  Or.  65,  49  Pac.  588, 

53  Pac.  498;  Denny  v.  McCown,  34  Or.  47, 

54  Pac.  952. 

Having  concluded  that  no  partnership,  ei- 
ther general  or  special,  existed  between  the 
parties,  the  important  question  to  be  consid- 
ered is  whether  the  plaintiff,  has  a  plain, 
adequate,  and  complete  remedy  at  law.  In 
Dawson  v.  Ourley,  22  Ark.  381,  it  was  held 
that  an  agreement  entered  into  between  sev- 
eral persons  to  divide,  when  received,  a  re- 
ward offered  for  the  apprehension  of  a  fugi- 
tive from  justice,  did  not  constitute  a  part- 
nership, and  that^  if  one  of  the  parties  to  the 
agreement  received  the  entire  reward,  he 
was  liable  to  each  of  the  others  for  his  pro- 
portion in  an  action  for  money  had  and  re- 
ceived. So,  too,  in  Hurley  v.  Walton,  63  111. 
200,  it  wa6  held  that  the  joining  of  two  or 
more  persons  in  a  single  adventure,  in  which 
the  profits  were  to  be  equally  divided,  does 
not  constitute  them  copartners  in  such  a 
sense  as  will  oust  a  court  of  law  of  jurisdic- 
tion in  respect  thereto.  If  it  be  assumed 
that  the  money  which  the  defendant  received 
was  paid  on  account  of  the  services  rendered 
by  the  parties,  the  plaintiff  haa  a  plain,  ade- 
quate, and  complete  remedy  at  law  in  an  ac- 
tion for  money  had  and  received  to  his  use, 
and  hence  a  court  of  equity  never  had  juris- 
diction of  the  cause. 

It  follows  from  these  considerations  that 
the  decree  is  reversed  and  the  suit  dis- 
missed. 

A  petition  for  rehearing  having  been  filed, 
Moore,  J.,  on  May  4,  1901,  handed  down 
the  following  response: 

In  the  petition  for  a  rehearing  of  this, 
cause,  it  is  contended  by  plaintiff's  counsel 
that  this  court  placed  too  much  reliance  up- 
on the  defendant's  testimony,  and  hence 
erred  in  reversing  the  decree  of  the  court  be- 
low and  dismissing  tlhe  suit.  It  is  proper 
to  say  that,  having  concluded  that  the  rela- 
tion of  partners  did  not  exist  between  the 
parties,  and  that  the  plaintiff  had  an  ade- 
quate remedy  at  law,  to  avoid  any  prejudice 
that  might  result  in  an  action  in  that  forum 
from  a  comment  upon  the  testimony,  a  re- 
view of  that  given  oy  either  party  was  studi- 
ously avoided,  except  wfhere  it  was  uncon- 
tradicted, or  where  that  given  by  one  party 
was  tacitly  admitted  by  the  other.  The 
averment  m  the  answer  that  the  plaintiff 
had  a  full,  complete,  speedy,  and  adequate 
remedy  at  law  for  the  redress  of  hia  alleged 
wrongs  was  treated  in  the  nature  of  a  de- 
murrer to  the  evidence,  in  view  of  which 
plaintiff's  testimony  only  iras  considered; 
and  deeming  it,  for  the  purpose  insisted  up- 
on, to  be  true,  we  concluded  that  it  was  in* 
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sufficient  in  law  to  prove  the  existence  of  a 
special  partnership.  Nash,  being  the  par- 
ty in  interest,  was  obligated  to  pay  the  costs 
and  expenses  incurred  in  the  suits  and  ac- 
tions in  which  the  plaintiff  and  the  defend- 
ant were  retained,  and  hence  the  business 
in  which  tliey  were  engaged  was  not  in  any 
sense  a  venture.  They  were  not  expected  to 
participate  in  any  gains  or  to  share  any 
losses,  but  to  divide  the  fees  which  were 
earned  by  them  as  compensation  for  the  per- 
formance of  their  professional  duties.  The 
lower  court,  in  decreeing  the  existence  of 
a  partnership,  probably  relied  upon  the  rule 
l)romulgated  by  Mr.  Linaiey  in  his  work  on 
Partnership  (vol.  1  [2d  Am.  ed.]  *118),and 
felt  constrained  to  follow  the  seeming  ap- 
proval thereof  in  Bloomfield  v.  Buchanan, 
13  Or.  108,  8  Pac.  912;  but  we  think  that 
the  principle  tlhere  announced  is  not  conclu- 
sive in  a  suit  between  parties,  one  of  whom 
insists  that  they  were  not  partners.  As  be- 
tween them,  no  partnership  oould  exist  with- 
out an  intention  to  enter  into  that  relation; 
and  the  plaintiff  does  not  even  testify  that 
such  was  their  purpose,  but  sedcs  to  estab- 
lish a  partnership  by  the  proof  of  independ- 
ent facts  from  which  the  principal  fact  is 
inferable.  This  would  allow  a  party,  upon 
whom  the  duty  of  proving  the  existence  of 
an  intention  to  enter  into  a  partnership  de- 
volved, the  riglits  of  a  stranger  who  had  re- 
lied upon  their  conduct  in  entering  into  a 
contract  with  one  of  them  as  evidence  of 
that  relation.  The  plaintiff  knew  whether 
it  wa^  their  intention  to  form  a  partnership, 
and^  if  such  an  intention  existed,  it  was  his 
duty  80  to  testify;  and,  having  failed  in 
this  respect,  we  are  compelled  to  overrule 
the  petition. 


Julia   E.   HOFFMAN,   Exrx.,   etc.,   of   Lee 

Hoffman,  Deceased,  Respt,, 

1?. 

E.  H.  HABIGHORST  et  aZ.,  Appis, 


( 


.Or. 
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The  fact  tbat  the  principal  debtor  does 
not  Join  in  slsnlnff  the  note  will  not 
take  the  case  out  of  the  rule  that  parol  evi- 
dence is  admissible  to  show  that  signers  of  a 
note  did  so,  with  knowledge  of  the  payee,  as 
sureties. 

(January  21,  1901.> 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Multnomah 
County,  Department  2,  in  favor  of  plaintiff 
in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  Re- 
versed. 

Statement  by  Bean,  Ch.  J.: 
This  action  was  brought  on  a  promissory 
not  for  $15,000,  executed  by  the  appealing 

Note. — For  other  cases  in  this  series  as  to  ad- 
mlssibiilty  of  extrinsic  evidence  to  show  who  is 
liable  as  maker  of  note,  see  Keidan  v.  Wlnegar 
(Mich.)  20  L.  R.  A.  705,  and  note;  Bulkeley  ▼. 
House  (Conn.)  21  L.  R.  A.  247 ;  and  Shuey  ▼. 
Adair  (Wash.)  39  L.  R.  A.  473. 
63  L.  R.  A. 


defenda,nts  and  five  others,  payable  to  Mrs. 
Sarah  Wertheimer,  and  by  her  assigned  to 
the  plaintiff  after  maturity.  The  complaint 
is  in  the  usual  form,  setting  out  the  note  in 
Juec  verba  as  follows: 

$15,000.    Portland,  Or^on,  Feb.  29tb,  1892. 

One  year  after  date,  without  grace,  we 
jointly  and  severally  promise  to  pay  to  tbe 
order  of  Mrs.  Sarah  Wertheimer,  fifte«i 
thousand  dollars,  for  value  received,  with  in- 
terest from  date  at  the  rate  of  eight  per 
cent  per  annum  until  paid,  principal  and  in- 
terest payable  in  U.  S.  gold  coin;  and,  in 
case  suit  is  instituted  to  collect  this  note,  or 
any  portion  thereof,  we  promise  to  pay  8ti<^ 
additional  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fees  in  said  suit. 
Interest  payable  quarterly. 

[Signed]  E.  H.  Habigborst- 

G.  W.  Williams. 

D.  L.  Edwards. 
J.  P.  Looney. 

S,  A.  Stansbery. 
A£aria  A.  Smith. 
G.  W.  Staver. 
R.  Kelly. 
Osmon  RoyaL 
John  Corkisb. 

E.  P.  Eraser. 

J.  P.  RasmuAsen, 
Alfred  Kummer. 
Thos.  Van  Scoy. 

F.  L.  Posson. 

The  answering  defendants  deny  the  all^a- 
tions  of  the  complaint^  and  as  a  further  de- 
fense plead,  in  substance:     That  the  Port- 
land Guarantee  Company,  a  corporation,  de- 
siring to  obtain  from    Mrs.    Wertheimer    a 
loan  of  $16,000,  applied  to  them  and  their 
comakers  to  act  as  its  sureties,  and,  by  wav 
of  inducement,  represented,  with  the  Knowl- 
edge of  Mrs.  Wertheimer,  that  it  was   sol- 
vent, and  promised  that,  if  they  would  sign 
the  note,  and  permit  it  to  be  pledged  as  col- 
lateral security  for  the  loan,  it  would   ex- 
ecute to  them  its  own  note  for  a  like  amount^ 
and  secure  the  same  by  deed  to  real  prop- 
erty of  the  value  of  $30,000.    That,  relying 
on  such  representations,    they    signed    the 
note  as  sureties  only,  without  any  considera- 
tion whatever  moving  to  them,  and  it  was 
delivered  to  and  accepted  by  the  payee,  with 
knowledge  of  the  facts,  as  collateral  security 
for  a  loan  made  by  her  to  the  guarantee  com- 
pany.    That  the  company  failed   and   n^- . 
lected  to  keep  and  perform  its  contract  with 
the  defendants,  but  sold  and  disposed  of  a 
large  amount  of  its  property  and  applied 
the  proceeds  to  other  uses.    That  in  consid- 
eration of  an  increase  in  the  rate  of  interest 
from  8  to  10  per  cent,   to  be  paid   by  the 
guarantee  company,  and  additional  security 
by  deed  of  conveyance  to  her  from  the  com- 
pany of  100  lots  in  University  Park,  Mrs. 
Wertheimer,  the  payee  of  the  note,  after  its 
maturity,  and  without  the  knowledge  or  con- 
sent of  the  defendants  or  the  other  makers, 
entered  into  the  following  contract  in  writ- 
ing with  the  guarantee  company: 

Whereas,  Sarah  Wertheimer,  on  the  29th 
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•day  of  February,  1892,  loaned  to  E.  H. 
Habighorst,  G.  W.  Williams,  and  thirteen 
•others  the  sum  of  $15,000  for  one  year,  and 
>took  their  promissory  note  therefor,  bearing 
interest,  payable  quarterly,  at  the  rate  of 
S  per  cent  per  annum,  and  said  note  remains 
unpaid;  and  whereas,  said  Habighorst,  Wil* 
liams,  and  others  borrowed  said  sum  for  the 
Portland  Guarantee  Company,  a  corpora- 
tion, and  said  company  at  the  time  of  said 
^borrowing  received  said  sum,  and  has  ever 
since  had  and  used  the  same,  and  paid  to 
said  Wertheimer  the  interest  thereon  quar- 
terly  as  it  has  fallen  due;  and  whereas,  said 
•company  desires  a  further  extension  of  the 
time  of  said  loan,  and,  in  order  to  further 
secure  the  repayment  thereof  has  this  day 
-executed  and  delivered  to  said  Wertheimer 
the  deed  conveying  to  her  the  following  de- 
scribed lands  in  the  city  of  Portland,  county 
of  Multnomah,  state  of  Oregon,  to  wit,  all 
-of  blocks  49,  51,  53,  57,  as  shown  and  de- 
scribed on  the  duly  recorded  plat  of  Uni- 
versity Park, — in  consideration  of  all  of 
which  it  is  now  hereby  agreed  by  and  be- 
tween said  Wertheimer  and  said  company 
that  said  Wertheimer  shall  and  will  extend 
the  time  for  the  payment  of  said  loan  so 
that  it  may  be  paid  by  said  company  on  or 
before  the  29th  day  of  August,  1894;  that 
-she  will  reconvey  to  said  company  all  of  the 
lands  described  in  said  deed  upon  the  repay- 
ment of  said  loan  in  full;  and  that  said 
company  shall  and  will  pay  or  cause  to  be 
paid  to  said  Wertheimer,  at  Portland,  Ore- 
gon, interest  quarterly  on  said  note  to 
August  29,  1893,  at  the  rate  of  10  per  cent 
per  annum.  Witness  our  names  hereunto 
set  by  our  authority  this  21st  day  of  Au- 
gust, 1893.    Executed  in  duplicate. 

[Signed]         Sarah  Wertheimer, 

by  Ben  Selling. 

[Signed]    Portland   Guarantee   Company, 
by  P.  L.  Willis,  Secretary. 

■ 
That  afterwards,  on  the  24th  of  Septem- 
ber, 1895,  Mrs.  Wertheimer,  without  the 
knowledge  or  consent  of  the  makers  of  the 
note,  released  to  the  guarantee  company  all 
the  security  for  the  payment  of  such  indebt- 
edness which  she  had  pre\iously  received 
from  it.  That  the  security  so  released  was 
■worth  more  at  the  time  than  the  amount  of 
such  indebtedness,  and  was  wholly  lost  to 
defendants.  That  the  plaintiff,  at  the  time 
she  received  the  note  from  Mrs.  Wertheimer, 
had  full  knowledge  of  all  the  foregoing  facts. 
These  matters  are  pleaded  in  detail  as  three 
separate  defenses :  ( 1 )  As  a  failure  of  con- 
sideration; (2)  as  a  release  and  discharge 
from  liability  thereon  because  of  the  agree- 
ment extending  the  time  of  payment  in  con- 
sideration of  an  increase  in  the  rate  of  in- 
terest, and  of  further  and  additional  secur- 
ity, and  the  subsequent  release  to  the  com- 
pany of  such  security  without  the  knowledge 
or  consent  of  the  defendants  or  their  co- 
makers; and  (3)  as,  in  legal  effect,  a  pay- 
ment by  the  guarantee  company  of  the  debt 
or  obligation  for  which  the  note  was  exe- 
cuted. A  demurrer  to  the  first  and  second 
further  and  separate  defenses  was  sustained 
S3  L.  R.  A. 


by  £he  court  below  on  the  ground  that  they 
did  not  state  facts  sufficient  to  constitute  a 
defense  and  a  portion  of  the  third  was 
stricken  out  on  motion.  A  trial  was  subse- 
quently had  before  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff, from  which  the  defendants  appeal. 

Messrs.  Dell  Stuart  and  Fentbn, 
Bronaugli,  Sc  Mnlr,  for  appellants: 

Parol  evidence  is  admissible  to  show  that 
the  apparent  makers  were  in  fact  either  ac- 
commodation makers  for  the  real  principal, 
and  as  such  had  the  lights  of  sureties,  or 
that  they  were  sureties  in  fact;  and  such 
evidence  does  not  vary  or  alter  t^e  writing, 
but  is  admissible  to  prove  a  collateral  fact, 
the  result  of  which  is  under  certain  circum- 
stances to  effect  a  discharge. 

Meggett  v.  Baum,  57  Miss.  26;  Smith  y, 
Clopton,  48  Miss.  84;  Goodman  v.  Litaker, 
84  N.  C.  8,  37  Am.  Rep.  602;  Summerhill  v. 
Tapp,  62  Ala.  227 ;  McOarter  v.  Turner,  49 
Ga.  311;  Graft  on  Bank  v.  Kent,  4  N.  H. 
221,  17  Am.  Dec.  414,  and  note;  Dams  y, 
Barrington,  30  N.  H.  524;  Arhttcble  v. 
Templeton,  65  Vt.  205,  25  Atl.  1095;  Otis 
V.  Von  Storch,  15  R.  I.  41,  23  Atl.  39; 
Walker  v.  Goldsmith,  7  Or.  161 ;  Findley  v. 
Hill,  8  Or.  247,  34  Am.  Rep.  578;  Gray  v. 
Holland,  9  Or.  512;  Brown  v.  Rathhum,  10 
Or.  158;  Thompson  v.  Coffman,  15  Or.  631, 
16  Pac.  7 13;  Montgomery  v.  Po^e,  29  Or.  320, 
44  Pac.  689 ;  Rose  v.  Williams,  5  Kan.  483 ; 
Smith  V.  Shelden,  35  Mich.  42,  24  Am.  Rep. 
529;  Canadian  Bank  of  Commerce  v. 
Coumhe,  47  Mich.  358,  11  N.  W.  196;  Stevens 
V.  Oaks,  58  Mich.  343,  25  N.  W.  309;  Bank 
of  British  Columbia  v.  Jeffs,  15  Wash.  233, 
40  Pac.  247;  Preston  v.  Gould,  64  Iowa,  44, 
19  N.  W.  834;  Piper  v.  Newcomer,  25  Iowa, 
221;  Riley  v.  Gregg,  16  Wis.  670;  Union 
Mut,  L.  Ins,  Co.  V.  Hanford,  143  U.  S.  187, 
36  L.  ed.  118,  12  Sup.  Ct  Rep.  437;  Rey 
V.  Simpson,  22  How.  341,  16  L.  ed.  260; 
Holmes  v.  Goldsmith,  147  U.  S.  159,  37  L. 
ed.  121,  13  Sup.  Ct.  Rep.  288;  Bank  of  Steu- 
hcnville  v.  Hoge,  6  Ohio,  18;  Cummings  v. 
TAttle,  45  Me.  183;  Mariner's  Bank  v.  A6- 
hott,  28  Me.  284;  Hubbard  v.  Gumey,  64 
N.  Y.  457 ;  Stillwell  v.  Aaron,  69  Mo.  539,  33 
Am.  Rep.  617;  Phares  v.  Barbour,  49  111. 
375;  Ward  v.  Stout,  32  111.  410;  Kennedy 
v.  Evans,  31  111.  258;  Irvine  v.  Adams,  48 
Wis.  473,  33  Am.  Rep.  817,  4  N.  W.  673; 
Bradford  v.  Hubbard,  8  Pick.  155;  Harris 
V.  Brooks,  21  Pick.  195,  32  Am.  Dec.  254; 
Baker  v.  Briggs,  8  Pick,  122,  19  Am.  Dec. 
311;  Wilson  v.  Foot,  11  Met.  287;  Carpenfter 
y.  King,  9  Met.  514,  43  Am.  Dec.  405;  Guild 
y.  Butler,  127  Mass.  389;  Barron  y.  Cady, 
40  Mich.  260;  United  States  y.  Howell,  4 
Wash.  620,  Fed.  Cas.  No.  16,405;  1  Brandt, 
Suretyship  k  Guaranty,  2d  ed.  S  29;  Cole- 
brooke.  Collateral  Securities,  2d  ed.  S  203; 
Tiedeman,  Com.  Paper,  §  422;  2  Randolph, 
Cora.  Paper,  §  909;  2  Dan.  Neg.  Inst.  $} 
1336-1338;  2  Rice,  Ev.  pp.  1130-1136. 

If  it  may  be  shown  that  some  of  the  ap- 
parent makers  of  a  promissory  note  as  to 
the  payee  are  sureties  in  fact,  and  if  such 
fact  when  shown  in  certain  circumstances 
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entitles  such  parties  to  be  discharged  of 
their  apparent  obligation,  there  is  no  rea- 
son in  principle  why  all  of  the  apparent 
makers  of  a  promissory  note  may  not  be 
shown  to  be  in  fact  sureties,  and  entitled  to 
the  rights  of  sureties.  A  sole  maker  of  a 
promissory  note  may  be  shown  to  be  an  ac- 
commodation maker,  and  in  certain  circum- 
stances having  the  rights  of  a  surety;  or 
such  sole  maker  may  be  shown  to  be  a  surety 
in  fact  as  to  the  payee,  who  has  notice  there- 
of. 

1  Brandt,  Suretyship,  &  Guaranty,  2d  ed. 
§  38 ;  2  Randolph,  Com.  Paper,  §  909 ; 
Dickerson  v.  Ripley  County  Comrs,  6  Ind. 
128;  M'Questen  v.  Noyes,  6  N.  H.  19;  Guild 
V.  Butlei;  127  Mass.  389;  Bradford  v.  Hub- 
hard,  8  Pick.  155;  Harris  v.  Brooks,  21 
Pick.  195,  32  Am.  Dec.  254;  Sweet  v.  Mc- 
Allister, 4  Allen,  354;  Montgomery  v.  Page, 
29  Or.  329,  44  Pac.  680;  Holmes  v.  Gold- 
smith, 147  U.  S.  150,  37  L.  ed.  118,  13  Sup. 
Ct.  Rep.  288,  Affirming,  1  L.  R.  A.  816,  36 
Ped.  484. 

Parol  evidence  showing  want  of  consid- 
eration of  u  note  does  not  tend  to  vary  the 
contract  or  writing,  and  is  admissible. 

La  Grande  Nat.  Bank  v.  Blum,  26  Or.  52, 
87  Pac.  48;  1  (4reenl.  Ev.  16th  ed.  §  284, 
note  A;  American  Contract  Co,  v.  Bullen 
Bridge  Co.  29  Or.  549,  46  Pac.  138;  Harris 
V.  Brooks,  21  Pick.  195,  32  Am.  Dec.  254. 

If  the  creditor  receives  securities  from  the 
real  debtor,  and  thereafter  voluntarily  sur- 
renders such  securities  or  releases  the  same 
without  the  consent  of  the  sureties,  such  act 
upcMi  the  part  of  the  creditor  operates  aa  a 
discharge  of  the  sureties  to  the  extent  of  the 
value  of  the  securities  released. 

Colebrooke,  Collateral  Securities,  §  240; 
Otis  v.  Von  Storch,  15  R.  I.  41,  23  Atl.  39; 
Denny  v.  Seelcy,  34  Or.  364,  55  Pac.  976. 

Mr.  Guy  G.  WiUla,  for  respondent: 

Parol  evidence  is  not  admissible  to  show 
that  the  apparent  makers  of  the  note  sued 
on  were  none  of  them  actual  makers  of  the 
note,  but  were  sureties  thereon,  and  that  a 
party  not  named  in  or  on  such  note  was  the 
actual  maker  thereof. 

Fcntum  v.  Pocock,  5  Taunt.  192;  Wash- 
ington Bank  v.  Krum,  15  Iowa.  61 :  Bank 
of  Montgomery  County  v.  Walker,  9  Serg. 
&  R.  229,  11  Am.  Dec.  709,  12  Serg.  &  R. 
382;  Aud  v.  Magrudcr,  10  Cal.  2vS2;  Bull  v. 
Allen,  19  Conn.  101:  Bank  of  United  States 
V.  Dunn,  6  Pet.  51,  8  L.  ed.  316;  Specht  v. 
Howard,  16  Wall.  565,  21  L.  «d.  349;  For- 
sythe  v.  Kimball,  91  U.  S.  291,  23  L.  ed. 
352 ;  The  Waldo,  2  Ware,  165,  Fed.  Cas.  Xo. 
17,056;  Arnold  v.  Sprague,  34  Vt.  402;  1 
Hiirs  Anno.  Laws  (Or.)  §  692,  p.  544; 
Hoxie  V.  Hodges,  1  Or.  251 ;  Smith  v.  Caro, 
9  Or.  278;  Marao  v.  Schwartz,  14  Or.  177,  12 
Pac.  253;  Looney  v.  Rankin,  15  Or.  617,  16 
Pac.  660;  Stoddard  v.  Nelson,  17  Or.  417,  21 
Pac.  456;  Portland  Nat.  Bank  v.  Scott,  20 
Or.  421,  26  Pac.  276. 

If  the  Portland  Guaranty  Company 
signed  the  note  as  principal,  and  the  ap- 
pellants signed  it  as  sureties  only,  they  have 
not  alleged  sufficient  in  the  answer  to  en- 
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title  them  to  a  release  from  their  liabilitj 
to  pay  the  note. 

Bean,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  position  of  the  plaintiff  is  that  the 
demurrer  to  the  answer  was  properly  sus- 
tained, because  it  camiot  be  shown  by  parol 
that  the  defendants  were  in  fact  accommo- 
dation makers,  or  sureties,  for  the  Portland 
Guarantee  Company.     It  is  argued  in  sup- 
port of  this  position  that  to  permit  the  in- 
troduction of  such  evidence  would  be  a  vio- 
lation of  the  well-settled  rule  that  parol  evi- 
dence is  not  admissible  to  vary,  alter,  or  af- 
fect the  terms  of  a  written  contract.     There 
is  some  conflict  in  the  authorities,  and  es- 
pecially among  the  earlier  adjudications,  as 
to  the  right  of  one  who  appears  on  the  face 
of  a  negotiable  promissory  note  as  a  maker 
to  show  at  law  by  parol  that  he  was  in  fact 
a  surety  for  a  comaker.     But   the   doctrine 
of  this  court,  supported  by  the  great  weight 
of  authority,  is  that  he  may  do  so  for  the 
purpose  of  affecting  the  creditor,  who,  hav- 
ing notice  of  the  true  relationship  of  the 
parties,  is  bound  to  act  so  as  not  to  impair 
the  legal  rights  or  diminish  the  remedies  of 
the  surety.     Findley  v.  Hill,  8  Or.  247,  34 
Am.  Rep.  578;  Brown  v.  Rathburn,   10  Or. 
168;  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  343; 
1  Brandt,  Suretyship  &,  Guaranty,  2d  ed.  § 
20;  Colebrooke,  Collateral  Securities,  2d  ed. 
§  203;    Tiedeman,   Com.    Paper,    9    422;    2 
Randolph,  Com.  Paper,  2d  ed.  §  909 :  Ameri- 
can di  General  Mortg.    &    Invest.    Corp.    v. 
Marquayn,  62  Fed.  960;  Hubbard  v.  Gumcy^ 
64  N.  Y.  457;  Riley  v.  Gregg,  16  Wis.  666: 
Holmes  v.  Goldsmith,  147  U.  S.  150,  37  L. 
ed.  118,  13  Sup.  Ct.  Rep.  288;  Grafton  Bank 
v.  Kent  (N.  H.)  17  Am.  Dec.  414,  and  note. 
The  question  first  came  before  this  court  in 
Findley  v.  Hill,  8  Or.  247,  34  Am.  Rep.  578. 
which  was  an  action  on  a  joint  and  several 
promissory'  note  executed    by    two   parties*. 
One  of  them  set  up  as  a  defense  that  he  was 
a  surety  for  the  other,  and  that  the  payee,, 
without  his    assent,    had    entered    into  an 
agreement  with  his  principal  by  the  terms 
of  which  the  time  of  payment  was  extended : 
and  the  court  said:     "If  this   was   a   valid 
agreement,  it  is  quite  clear  that  it  operated 
as  a  disohai'ge  of  the  appellant,  for  it  is  well 
settled  that,  where  time    is    given    to    the 
principal  debtor  without  the  assent  of  the 
surety,  by  a  valid  agreement  which  ties  up 
the  hands  of  the  cr^itor,  the  surety  is  difi- 
charged."     Broicn  v.  Rathburn,  10  Or.  158. 
was  also  an  action  on  a   joint  and    several 
promissory  note,  and  it  was  held  that  one- 
of  the  makers  might  allege  and  prove  at  law 
that  he  was  in  fact  a  surety,  for  the  purpose 
of  showing  that  he  had  been  discharged  be- 
cause of  a  voluntary  relinquishment  by  the 
creditor,  with  knowledge  of  his  suretyship, 
of  collateral    security   of   equal    or   greater 
value  than  the  amount  of  his  debt.     And  in 
the  recent  case  of  Hughes  v.  Pratt,  37  Or. 
45,  60  Pac.  707,  it  was  held  that  one  Joint 
maker  of  a  promissory  note  might  set  up 
and  prove  at  law  that  he  was  a  mere  surety 
for  a  comaker  who  had  subsequently  paid 
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and  discharged  the  note,  but  caused  it  to  be 
assigned  to  another,  who  brought  an  action 
thereon  to  recover  from  the  surety.  The 
admission  of  parol  evidence  to  show  the  true 
relationship  of  the  makers  of  a  promissory 
note,  and  that  the  payee  had  notice  thereof , 
does  not  alter  or  vary  the  terms  of  the  oriflf- 
inal  contract,  or  affect  its  integrity.  It  is 
merely  proof  of  an  independent  or  collateral 
fact,  which  operates  to  relieve  the  surety 
from  liability  when  the  creditor,  with 
knowledge  of  the  fact,  has  changed  the  orig- 
inal or  made  a  new  contract  with  the  prin- 
cipal debtor,  without  the  knowledge  of  the 
surety,  or  released  any  security  he  may  hold 
for  the  payment  of  the  debt.  "The  fact  that 
one  debtor  is  a  surety  for  the  other  is  no 
part  of  the  contract  with  the  creditor,"  says 
Mr.  Chief  Justice  Gray,  "but  is  a  collateral 
fact  showing  the  relation  between  the 
debtors;  and,  if  it  does  not  appear  on  the 
face  of  the  instrument,  this  fact,  and  notice 
of  it  to  the  creditor,  may  be  proved  by  ex- 
trinsic evidence."  Quild  v.  Butler ,  127 
Mass.  386.  The  creditor  may  rely  upon  the 
note  as  it  is  made,  and  hold  the  makers 
thereof  to  a  strict  performance  of  their  con- 
tract, and  it  cannot  be  contradicted  or  varied 
by  parol.  If  a  creditor,  however,  has  knowl- 
edge that  they  are  in  fact  sureties  for  an- 
other, he  may  not  deal  with  such  person  in 
relation  to  the  debt  without  incurring  the 
risk  of  releasing  the  sureties.  The  right  of 
the  surety  to  be  thus  protected  against  the 
acts  of  the  creditor  does  not  depend  upon 
the  terms  of  the  contract,  but  upon  the  equi- 
ties arising  out  of  the  circumstances  of  the 
oiise,  and  the  creditor  is  affected  by  the 
knowledge  of  the  true  relation  of  his  debtors, 
acquired  at  any  time  before  he  does  the  act 
altering  the  position  of  the  surety. 

It  is  contended  that,  while  parol  endence 
may  be  admissible  to  show  that  one  or  more 
of  the  makers  of  a  promissory  note  are  sure- 
ties, such  fact,  although  known  to  the  payee, 
cannot  be  shown  as  to  all  the  makers,  where 
the  real  debtor  does  not  join  in  the  primary 
obligation.  But,  within  the  meaning  of  the 
rule  under  consideration,  everyone  who  in- 
curs a  liability  in  person  or  estate,  for  the 
benefit  of  another,  without  sharing  in  the 
consideration,  stands  in  the  position  of  a 
surety,  whatever  may  be  the  form  of  his  ob- 
ligation. It  is  true  that  generally  the  pri- 
mary obligor  or  real  debtor  joins  in  the  con- 
tract with  the  sureties.  This  is  not,  how- 
ever, believed  to  be  necessary  or  essential. 
"The  relation  of  suretyship,"  say  the  editors 
of  White  k  Tudor's  Leading  Cases  in  Equity, 
"grows  out  of  the  assumption  of  a  liability 
at  the  request  of  another,  and  for  his  bene- 
fit. It  may,  consequently,  arise,  although 
the  name  of  the  principal  does  not  appear 
in  the  instrument  which  constitutes  the  evi- 
dence of  the  debt/'  [Dcring  v.  WincheUed] 
1  White  &  T.  Lead.  Cas.  in  Eq.  4th  ed.  149. 
And  in  [United  States  v.  Howell]  2  Am. 
Lead.  Cas.  Hare  &  W.'s  notes,  5th  ed.  441,  it 
is  said:  "In  this,  however,  as  in  other 
cases,  equity  has  regard  to  the  substance  of 
the  transaction.  If  a  promise  be  made  for 
the  benefit  of  another^  without  sharing  in 
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the  consideration,  the  promisor  will  be  a 
surety,  whatever  may  be  the  form  of  the 
agreement.  .  .  .  The  obligation  of  the- 
surety  may  be  indirect  that  another  shall 
perform  or  direct  that  he  will  perform  him- 
self; he  may  be  jointly  bound  or  appear  on 
the  face  of  the  writing  as  the  sole  debtor 
without  his  being  on  that  account  less  a 
surety,  or  losing  the  equitable  rights  which 
belong  to  him  in  that  capacity."  And  JMr. 
Chief  Justice  Cooley,  in  speaking  to  the 
same  question,  says:  "Now,  a  surety,  as 
we  understand  it,  is  a  person  who,  being  lia. 
ble  to  pay  a  debt  or  perform  an  obligation^, 
is  entitled,  if  it  is  enforced  against  him,  to 
be  indemnified  by  some  other  person,  who 
ought  himself  to  have  made  payment  or 
performed  before  the  surety  was  compelled 
to  do  so.  It  is  immaterial  in  what  form  the 
relation  of  principal  and  surety  is  estab- 
lished, or  whether  the  creditor  is  or  is  not 
contracted  with  in  the  two  capacities, — as- 
is  often  the  case  when  notes  are  given  or 
bonds  taken.  The  relation  is  fixed  by  the  ar- 
rangement and  equities  between  the  debtors 
or  obligors,  and  may  be  known  to  the  credit- 
or, or  wholly  unknown.  If  it  is  unknown  to 
him,  his  rights  are  in  no  manner  affected 
by  it;  but,  if  he  knows  that  one  party  is 
surety  merely,  it  is  only  just  to  require  of 
him  that  in  any  subsequent  action  he  may 
take  regarding  the  debt  he  shall  not  lose 
sight  of  the  surety's  equities."  Smith  v. 
Shelden,  35  Mich.  42,  24  Am.  Rep.  529. 
Within  these  principles  there  seems  no  valid 
reason  why  it  may  not  be  shown  by  parol 
that  a  promissory  note  was  in  fact  made  ta 
secure  the  debt  and  liability  of  another,  and 
thus  all  the  makers  be  entitled  to  the  rights 
of  a  surety  as  to  the  payee  of  such  note  hav- 
ing knowledge  of  the  facts.  If  such  a  note- 
is  enforced  against  the  makers,  they  would 
clearly  be  entitled  to  be  indemnified  by  the 
principal  debtor;  and  this  is  given  as  one  of 
the  tests  of  suretyship.  The  form  of  the 
obligation  would  not  prevent  the  introduc- 
tion of  such  evidence,  because,  as  said  by 
Mr.  Justice  Campbell,  in  Canadian  Bank  of 
Commerce  v.  CoumhCy  47  Mich.  358,  UN. 
W.  196,  "it  is  always  competent  to  show 
that  any  obligation,  whatever  its  form,  was 
in  fact  made  for  the  debt  or  liability  of  an- 
other; and,  where  this  is  the  case,  the  con- 
tract is  one  of  suretyship,  and  the  surety, 
if  he  is  held  to  pay  it,  may  sue  for  reim- 
bursement. .  .  .  And  when  a  creditor 
knows  that  his  debtor  is  a  surety  he  is  bound 
to  take  no  steps  which  will  change  the  lia- 
bility of  the  principal,  without  the  surety's 
consent.  .  .  .  This  doctrine  is  too  ele- 
mentary to  require  any  discussion."  Mr. 
Brandt  says :  "The  sole  maker  of  a  promis- 
sory note  is  sometimes  entitled  to  stand  in 
the  position  of  a  surety."  1  Brandt,  Sure- 
tyship &  Guaranty,  2d  ed.  §  38.  This  state- 
ment of  the  text  writer  is  supported  by 
M' Quest  en  v.  JffoyeSf  6  N.  H.  19,  in  which 
it  appeared  that  some  time  before  the  date 
of  the  note  sued  on,  Noyes,  the  defendant, 
had  signed  a  note  to  a  bank  as  surety  for 
one  Wyatt;  that,  shortly  before  it  became 
due,  Wyatt,  who  had  gone  from  home,  wrote 
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•to  Noyes,  saying  that  lie  should  not  be  able 
-to  return  in  season  to  make  payment,  and 
requesting  him  to  obtain  the  money  of  plain- 
tiff, and  pay  the  note,  promising  that  he 
would  replace  it  on  his  return.  Noyes 
-showed  the  letter  to  plaintiff,  and  obtained 
the  money  by  giving  his  individual  note, 
joined  in  by  a  third  party,  and  paid  the 
amount  received  over  to  the  bank.  Wyatt, 
•on  his  return,  offered  to  pay  the  note,  but 
the  plaintiff  permitted  him  to  retain  the 
money,  and  agreed  to  wait  for  the  amount 
due  until  some  future  time.  It  was  held 
that  Noyes  was  entitled  to  stand  in  the  posi- 
tion of  a  surety,  and  that,  under  the  circum- 
stances, Wyatt's  offer  to  pay  should  be  re- 
garded as  a  payment,  and  the  agreement  to 
wait  as  a  new  loan  to  him.  Kichardson, 
Oh.  J.,  speaking  for  the  court,  said:  "The 
defendants  in  ^lis  case  gave  the  note  on  ac- 
count of  Wyatt,  who  promised  to  replace 
the  money  on  his  return  from  Canada;  and 
all  this  was  known  to  the  plaintiff.  The 
defendsmts,  then,  are,  in  our  opinion,  enti- 
tled to  stand  on  the  ground  of  sureties  with 
respect  to  the  plaintiff,  in  the  same  manner 
as  if  Wyatt's  name  had  been  upon  this  note 
as  a  principal."  The  doctrine  that  the  of- 
fer of  Wyatt  to  pay  the  note,  and  the  agree- 
-ment  of  the  holder  that  he  might  retain  the 
•money,  were  sufficient  to  justify  the  jury  in 
finding  that  there  was  a  contract  for  an  ex- 
tension of  payment,  has  been  doubted 
{Hoyt  V.  French,  24  N.  H.  198,  203),  but 
the  holding  that  Noyes  was  entitled  to  the 
rights  of  a  surety  has  not  been  questioned, 
eo  far  as  we  are  advised.  It  is  a  familiar 
rule  that,  when  property  of  any  kind  is 
mortgaged  or  pledged  by  the  owner  for  the 
debt  of  another,  it  occupies  the  position  of 
a  surety  or  guarantor,  and  anything  that 
would  discharge  an  individual  surety  who 
was  personally  liable  will,  under  similar 
circumstances,  discharge  such  property.  I 
Brandt,  Suretyship  &  Guaranty,  2d  ed.  §  34; 
24  Am.  &  £ng.  Enc.  Law,  p.  722.  And  no 
reason  is  apparent  why  the  same  rule  should 
not  apply  to  one  who  has  loaned  the  credit 
of  his  name  as  security  for  the  payment  of 
another's  obligation.  There  is  no  greater 
virtue,  as  a  matter  of  law,  in  a  tract  of  land 
or  a  chattel  that  may  be  pledged  to  secure 
the  payment  of  a  debt  than  in  the  name  of 
the  owner.  According  to  the  answer,  the 
individual  credit  of  the  makers  of  the  note 
upon  which  the  action  is  founded  was  giv- 
en for  the  debt  of  the  guarantee  company, 
to  the  knowledge  of  the  payee;  and  under 
such  circumstances  the  principles  of  equity 
and  natural  justice  would  prevent  her  from 
dealing  with  the  real  debtor  in  any  way  so 
as  to  change  the  status  of  the  parties  or  the 
contract  without  the  consent  of  all.  Now, 
it  is  elementary  law  that  a  surety  will  be 
discharged  where  a  valid  contract  is  made 
between  the  creditor  and  the  principal  debt- 
or extending  the  time  of  payment,  or  where 
securities  held  by  the  creditor  are  voluntari- 
ly surrendered  without  the  consent  of  the 
surety,  at  least  to  the  value  of  such  securi- 
ties. *  The  answer  alleges  and  the  demurrer 
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admits  that  Mrs.  Wertheimer,  the  original 
payee  of  the  note,  not  only  maide  a  contract 
with  the  guarantee  company  extending  the 
time  of  the  payment  of  the  debt,  but  at  the 
same  time,  took  a  mortgage  on  real  prop- 
erty from  it  as  additional  security,  of  great- 
er value  than  the  amount  of  the  debt,  and 
afterwards  released  such  mortgage  without 
the  knowledge  or  consent  of  the  defendants. 
If  this  is  true,  and  the  defendants  were  in 
fact  sureties  for  the  company,  or  entitled  to 
stand  in  the  position  of  sureties,  it  is  a  com- 
plete defense,  for  the  reason,  stated  by  Mr. 
Colebrooke,  that:  "The  surety  is  entitled 
upon  payment  to  be  subrogated  to  the  col- 
lateral securities  held  by  the  creditor  from 
the  principal  debtor,  whether  such  securities 
were  received  at  the  time  the  contract  of 
suretyship  was  entered  into  or  subsequent- 
ly, or  without  the  knowledge  of  the  surety. 
Tills  right  of  the  surety  is  one  not  founded 
upon  contract,  but  is  supported  upon  prin- 
ciples of  equity  and  natural  justice,  and 
the  tendency  is  to  enlarge  and  extend  its  ap- 
plication." Colebrooke,  Collateral  Securities, 
2d  ed.  §  212.  This  question  arose  in  the 
case  of  Baker  v.  Brigga,  8  Pick.  122,  19  Am. 
Dec.  311,  where  the  surrender  of  a  horse  and 
gig  of  the  principal,  which  had  been  received 
from  him  as  security  after  the  debt  was 
contracted,  was  held  to  exonex-ate  the  sure 
ty;  and  it  was  said  that  this  result  wouM 
follow  whenever  the  creditor  relinquished 
assets  or  effects  of  any  description  which 
might  have  been  applied  in  payment. 
"Now,  it  seems  to  be  a  well-settled  principle 
in  equity,"  says  Parker,  Ch.  J.,  "that  a 
creditor  who  has  the  personal  contract  of 
his  debtor,  with  a  surety,  and  has  also,  or 
takes  afterwards,  property  from  the  princi- 
pal as  a  pledge  or  security  for  his  debt,  is 
to  hold  the  property  fairly  and  impartially 
for  the  benefit  of  the  surety  as  well  as  him- 
self; and,  if  he  parts  with  it  without  the 
knowledge  or  against  the  will  of  the  surety, 
he  shall  lose  his  claim  aginst  the  surety  to 
the  amount  of  the  property  so  surrendered." 
To  the  same  effect  is  Brown  v.  Rathhumy 
10  Or.  158;  also  Denny  v.  Seeley,  34  Or. 
364,  55  Pac.  976.  Under  the  law,  then,  and 
upon  the  facts  pleaded,  it  seems  to  us  dear 
that  the  defendants  stand  in  the  position 
of  accommodation  makers,  or  sureties,  as 
between  themselves  and  the  Portland  Guar- 
antee Company,  and  that,  if  the  payee,  with 
knowledge  of  that  fact,  so  dealt  with  the 
company  as  to  relinquish  or  release  to  it  any 
securities  she  may  have  had  for  the  payment 
of  the  debt,  she  thereby  discharged  the  de- 
fendants from  liability  to  the  extent  and 
value  of  the  securities  so  released;  and,  as 
the  plaintiff  purchased  with  full  knowledge 
of  all  the  facts,  she  stands  in  no  better  posi- 
tion than  her  assignor. 

In  our  opinion,  therefore,  the  court  below 
was  in  error  in  sustaining  the  demurrer  to 
the  answer,  for  which  reason  the  judgment 
muai  he  reversed,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  may  bo 
proper,  not  inconsistent  with  this  opinion. 
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Robert  MASON,  Admr.,  etc.,  of  Clara  Belle 
Mason,  Deceased,  Rcapt., 

V. 

4S0UTnERN  RAILWAY  COMPANY,  Appt. 

(58  S.  C.  70.) 

M«  Evidence  of  failure  to  rlnar  tbe  bell 
or  blo'vr  tbe  'VTblatle  for  a  railroad 
crossinir  a  mile  from  the  scene  of  an  acci- 
dent by  which  an  infant  upon  the  track  was 
Icllled  is  admissible,  where  the  complaint 
charges  gross  negligence  and  recklessness  in 
running  the  train,  and  the  answer  sets  up 
contributory  negligence  on  the  part  of  the 
infant's  parents,  while  the  complaint  alleges 
that  the  mother  of  the  child  was  accustomed, 
when  she  heard  the  signals  given  for  that 
crossing,  to  look  out  upon  the  track  to  see  if 
any  of  the  children  were  in  danger. 

H.  RefaslnoT  to  allo^v^  a  ^iritneaa  to  an- 
•^v^er  a  unestlon  which  calls  for  an  ex- 
pression of  opinion  will  not  warrant  reversal, 
even  if  erroneous,  when  it  was  harmless. 

3.  Brror  in  refnsina:  to  allo^v  the  cross- 
examination  of  a  witness  may  be  cured  by 
subsequently  permitting  such  cross-examina- 
tion. 

-4.  Testimony  as  to  declarations  of  em- 
ployees after  an  accident  for  which  the  em- 
ployer is  sought  to  be  held  liable  may  be  ad- 
mitted to  contradict  a  witness,  when  the 
foundation  has  been  properly  laid  therefor. 

8.  Proof  of  damaires  is  not  necessary 
to  sustain  n  recovery  for  the  death  of 
a  child  under  Rev.  Stat.  {  2316,  providing 
that  "the  Jury  may  give  such  damages  as  they 
think  proportioned  to  the  injury  resulting 
from  such  death,  to  the  parties  respectively 
for  whom  and  for  whose  benefit  such  action 
shall  be  brought." 

6.  An  Inapplicable  illustration  In  an 
instruction  to  the  Jury  Is  not  prejudicial 
error  if  it  is  not  such  as  to  mislead  them. 

7.  A  teclmical  error  in  sayinor  tbat  an 
Infant  sixteen  montbs  old  could  not 
be  a  trespasser  is  not  prejudicial  error  in 
.an  instruction  to  the  Jury  as  to  the  killing 
of  the  infant  by  a  train,  when  the  remarks  of 
■the  Judge  draw  the  attention  of  the  Jury  to 
the  distinction  between  the  infant  and  an 
Adult,  and  state  that  such  an  infant  cannot 
be  guilty  of  contributory  negligence,  and  does 
not  know  right  from  wrong. 

#•  A  railroad  company  is  liable  for 
cansinir  tbe  deatb  of  an  Infant  upon 
its  track,  if  the  direct  and  proximate  cause 
of  the  accident  was  negligence  In  failing  to 
keep  a  reasonable  lookout,  and  to  discover 
the  child  in  time  to  have  prevented  the  in- 
Jury. 

(June  27,   1900.) 


A 


PPEAL  hy  defendant  from  a  judgment 
of  tlie  Common  Pleas  Circuit  Court  for 

Note. — As  to  the  duty  of  a  railroad  company 
to  maintain  lookout  on  a  railroad  train,  see 
Smith  V.  Norfolk  &  S.  R.  Co.  (N.  C.)  25  L.  R.  A. 
287,  and  note;  also  Pickett  v.  Wilmington  &  W. 
R.  Co.  (N.  C.)  80  L.  R.  A.  257;  and  Neal  ▼. 
Carolina  C.  R.  Co.  (N.  C.|  49  L.  R.  A.  684. 

Also,  on  the  question  of  the  care  required  to 
prevent  injuring  small  children  upon  the  track, 
«ee  Bottoms  v.  Seaboard  &  R.  R.  Co.  (N.  C.)  26 
h.  U.  A.  784,  and  note;  and  Gunn  v.  Ohio  River 
R.  Co.  (W.  Va.)  36  L.  R.  A.  575. 
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Greenville  County  in  favor  of  plaintiff  in  ac 
action  brought  to  recover  damages  for  the  al 
leged  negligent  killing  of  plamtiff's  intest 
tate.    Affinned. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  P.  Cothran,  for  appellant: 

A  railroad  company  does  not  owe  the  same 
duty  to  a  trespasser  that  it  does  to  a  pas- 
senger or  one  of  its  employees. 

Hale  V.  Columbia  d  O.  R.  Co.  34  S.  C.  299, 

13  S.  E.  537 ;  Bmalley  v.  Southern  R.  Co.  67 
8.  C.  243,  36  8.  E.  489;  Darwin  v.  Charlotte, 
C.  d  A,  R.  Co.  23  8.  C.  631,  65  Am.  Rep.  32; 
19  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  935; 
Central  R,  d  Bkg.  Co.  v.  Vaughan,  93  Ala. 
209,9  8o.  468;  Thomas  v.  Chicago,  M.  d  8t. 
F.  R.  Co.  103  Iowa,  649, 39  L.  R.  A.  399,  72  N. 
W.  783 ;  Seaboard  d  R.  R.  Co.  v.  Joyner,  92 
Va.  354,  23  8.  E.  775;  Felton  v.  Aubrey,  20 
C.  C.  A.  436,  43  U.  8.  App.  278,  74  Fed.  350; 
Texaa  d  P.  R.  Co.  ir.  Smith,  31  L.  R.  A.  321, 

14  C.  C.  A.  609,  30  U.  8.  App.  176,  67  Fed. 
526;  Kansas  City,  Ft.  8.  d  M.  R.  Co.  v. 
CViofc,  28  L.  R.  A.  181,  13  C.  C.  A.  364,  31  U. 
8.  App.  177,  66  Fed.  115;  Newport  News  d 
AI.  Valley  Co.  v.  Howe,  3  C.  C.  A.  121,  6  U. 
8.  App.  172,  52  Fed.  862;  Sheehan  y.  St. 
Paul  d  D.  R.  Co.  22  C.  C.  A.  121,  46  U.  S. 
App.  498,  76  Fed.  201. 

Up  to  the  point  of  discovery,  the  duty  of 
a  railroad  company  to  all  trespassers,  wheth- 
er infant  or  adult,  is  exactly  the  same. 

A  child  sitting  upon  the  track,  at  a  place 
not  open  to  travel,  must  occupy  some  rela- 
ticm  to  the  company.  It  is  either  lawfully 
or  unlawfully  upon  the  track;  there  is  no 
middle  ground.  There  is  no  pretense  that 
it  had  a  legal  right  to  be  there;  it  must 
therefore  have  been  there  unlawfully,  and 
if  so,  it  must  have  occupied  the  relation  of 
trespasser. 

Littlejohn  v.  Richmond  d  D.  R.  Co.  49  S, 

C.  12,  26  8.  E.  967;  Sheeha/n  v.  St.  Paul  d 

D.  R.  Co. -22  C.  C.  A.  121,  46  U.  8.  App.  498, 
76  Fed.  205. 

In  operating  its  trains,  a  railroad  owes  no 
more  duty  towards  an  infant,  as  such,  than 
towards  an  adult  trespasser. 

Bus  well.  Personal  Injuries,  8  78;  3  Elli- 
ott, Railroads,  §  1259;  Alabama  O.  8.  R.  Co. 
v.  Moorer,  116  Ala.  642,  22  So.  900;  Felton 
V.  Aubrey,  20  C.  C.  A.  436,  43  U.  8.  App,  278, 
74  Fed.  350 ;  Morrissey  v.  Eastern  R.  Co.  126 
Mass.  377,  30  Am.  Rep.  686 ;  Johnson  y.  Bos- 
ton.d  M.  R.  Co.  125  Mass.  75;  Moore  y. 
Pennsylvania  R.  Co.  99  Pa.  301,  44  Am.  Rep. 
106;  Hydraulic  Works  Co.  y.  Orr,  83  Pa. 
332;  Gillespie  y.  McGowan,  100  Pa.  144,  45 
Am.  Rep.  365;  2  Wood,  Railroads,  1496, 
note;  Ea  parte  8 tell,  4  Hughes,  157,  Fed. 
Cas.  No.  13,358;  Philadelphia  d  R.  R.  Co. 
V.  Speanen,  47  Pa.  300,  86  Am.  Dec.  544; 
Wright  y.  Boston  d  A.  R.  Co.  142  Mass.  290, 
7  N.  E.  866;  Woodruff  y.  Northern  P.  R.  Co. 
47  Fed.  689;  ChrystaX  y.  Troy  d  B.  R.  Co. 
105  N.  Y.  164,  11  N.  E.  380. 

Children  have  no  right  to  be  upon  the 
track  of  a  railway,  and  it  is  contraiy  to  all 
the  principles  underlying  this  branch  of  the 
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la\T  to  hold  that  the  company  is  boiincl  to 
respond  in  damages  for  an  injury  to  them, 
when  they  are  there  wrongfully,  unless  it 
could  have  prevented  the  injury  by  the  exer- 
cise of  such  care  as  ought  to  be  observed  by 
them  in  view  of  the  locality. 

2  Wood,  Railroads,  1476 ;  Flower  v.  Penn- 
sylvania R.  Go.  69  Pa.  210,  8  Am.  Rep.  251 ; 
Dancin  v.  Charlotte,  0.  d  A.  R,  Co.  23  S.  C. 
631,  .56  Am.  Rep.  32;  Atchison  d  N.  R,  Co, 
v.  Flinn,  24  Kan.  627 ;  Chicago,  B.  d  Q.  R, 
Co.  v.  Stumps,  69  111.  409;  MoMahon  v. 
Northern  C.  R.  Co.  39  Md.  438 ;  Ostertag  v. 
Pacific  R.  Co.  64  Mo.  421 ;  Philadelphia  d  R, 
R.  Co.  v.  Hummell,  44  Pa.  375,  84  Am.  Dec. 
457. 

Xotice  cannot  be  imputed  upon  the  fact 
alone  that  the  engineer  was  in  position  to 
see  the  plaintiff  on  the  track,  but  his  pres- 
ence must  have  been  observed  under  circum- 
stances which  clearly  impute  knowledge  of 
his  helpless  condition. 

Sh^ehan  v.  St.  Paul  d  D,  R.  Co.  22  C.  C. 
A.  121,  46  U.  S.  App.  498,  76  Fed.  205. 

The  allied  declaration  of  the  engineer 
was  not  in  any  event  evidence  of  negligence. 
It  really  tends  to  support  the  defendant's 
contention  that  the  engineer  did  not  see  the 
child,  and  recognize  it  as  such,  in  time  to 
avoid  striking  it. 

LousivilleyN .  0.  d  P.  R.  Co.  v.  Williams, 
69  Miss.  631,  12  So.  957. 

The  presiding  j^idge  erred  in  admitting 
evidence  of  the  defendant's  failure  to  give 
the  statutory  signals  for  the  Burnett  Cross- 
ing. The  signals  required  to  be  sounded  for 
that  crossing  were  for  the  protection  of  per- 
sons at  that  crossing.  * 

Neely  v.  Charlotte,  C.  d  A.  R.  Co.  33  S.  C. 
136,  11  S.  E.  636;  Hale  v.  Columbia-  d  O.  R. 
Co.  34  S.  C.  292,  13  S.  E.  537;  Barber  v. 
Richmond  d  D.  R.  Co,  34  S.  C.  444,  13  S.  E. 
630 ;  Kinard  v.  Columbia,  N.  d  L.  R.  Co.  39 
S.  C.  517,  18  S.  E.  119;  HanJcinson  v.  Char- 
lotte, C.  d  A.  R.  Co.  41  S.  C.  1,  19  S.  E.  206. 
On  petition  for  rehearing. 

When  the  circuit  judge  ruled  that  the  de- 
fondant  must  show  that  the  accident  was  un- 
avoidable, that  they  could  not  help  it,  such 
ruling  had  a  double  effect;  it  formed  the 
basis  of  his  refusal  of  the  nonsuit,  and  it  re- 
quired the  defendant  to  put  up  testimony. 
The  burden  of  proof  was  cast  upon  it  to  dis- 
prove the  prima  facie  case  made  out  by  the 
simple  fact  of  killing. 

The  effect  of  the  judge's  error  is  palpable. 
We  were  deprived  by  this  ruling  of  two  sub- 
stantial ri.crhts :  ( 1 )  To  rest  our  case  upon 
the  plaintiff's  testimony;  (2)  to  secure  the 
right  to  open  and  reply  in  argument.  The 
position  of  this  court  that  the  ruling  was 
"harmless  error"  is  substantially  to  hold 
that  neither  of  these  privileges  Is  worthy  to 
be  taken  into  account. 

The  question  as  to  which  party  is. entitled 
to  open  and  reply  has  always  been  regarded 
as  a  material  matter. 

Addison  v.  Duncan,  35  S.  C.  165,  14  S.  E. 
305;  State  v.  Atkins,  49  S.  C.  481,  27  S.  E. 
484;  Frost  v.  Berkeley  Phosphate  Co.  42  S. 
C.  414,  26  L.  R.  A.  693,  20  S.  E.  280. 

He  who  in  a  court  of  justice  undertakes  to 
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establish  a  claim  against  another,  or  set  up 
a  release  fr(»n  another's  claim  against  him- 
.self,  must  produce  the  proof  necessary  to 
make  good  his  contention.  If  he  undertakes 
to  make  out  a  case,  whether  affirmative  or 
negative,  this  case  must  be  made  out  by  him, 
or  judgment  must  go  against  him. 

Wharton,  Ev.  §  SoQ;  Brown  v.  Brown^  44 
S.  C.  382,  22  S.  E.  412. 

Is  it  harmless  error  to  relieve  the  plain- 
tiff of  this  plain  legal  duty,  and  cast  the  bur  - 
den  upon  the  defendant  to  disprove  what  th& 
plaintiff  must  establish? 

Barry  v.  Butlin,  6  Curt.  Eccl.  Rep.  C37; 
Davis  V.  Rogers,  1  Houst.  (Del.)  95;  2  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  656. 

An  error  in  ruling  on  Uie  burden  of  proof 
is  a  prejudicial  error. 

2  Enc.  PI.  &  Pr.  553. 

Messrs.  A.  H.  Dean  and  Joseph  A.  SCe« 
Cullousli,  for  respondent: 

In  an  action  against  a  railroad  company 
for  negligence,  at  common  law,  evidence  of 
its  failure  to  give  the  signals  required  by 
statute  at  public  crossings  near  the  accident 
is  competent  to  support  the  allegation  of 
reckless  negligence. 

Mack  V.  South  Bound  R.  Co.  52  S.  C.  323, 
40  L.  R.  A.  679,  29  S.  E.  905. 

Tlie  admissions  of  a  party  may  always  be- 
givon  in  evidence  against  him. 

Charleston  d  8.  R.  Co.  y.  Blake,  12  Rich. 
1...  634. 

Even  if  the  engineer  and  fireman  be  viewed 
only  in  the  light  of  agents  of  the  defendant, 
the  said  admissions  and  declarations,  being 
made  within  the  due  scope  of  their  agency, 
would  be  binding  upon  the  defendant. 

2  \N'harton,  Ev.  §  1177;  Morse  v.  Connaf- 
ticut  Hirer  R.  Co.  6  Gray,  450;  1  Am.  &  Eng. 
Enc.  Law.  2d  od.  pp.  600  ct  seq.;  Waldrop  v. 
Orecnicood,  L.  d  S.  R.  Co.  28  S.  C.  158,  5  S. 
E.  471 :  Ganuck  v.  FloHda  C.  d  P.  R.  Co.  53 
S.  C.  4-1 S,  31  S.  E.  334. 

The  testimony  was  entirely  competent  as 
being  a  pait  of  the  res  qestce. 

Sf'nir  v.  Arnold,  47  S'.  C.  13,  24  S.  E.  92C. 

Plaintiff  proved  facts  from  which  negli- 
gence on  the  part  of  the  railroad  company 
could  reasonably  be  inferred,  and  therefore 
there  was  no  error  on  the  part  of  the  circuit 
judge  in  refusing  the  order  for  nonsuit. 

Bridgcr  v.  Ashecille  d  S.  R.  Co.  25  S.  C^ 
29. 

Children  so  young  as  to  be  non  sui  juris 
cannot  be  guilty  of  contributory  negligence. 

7  Am.  &  Eng.  Enc.  Law,  2d  cd.  p.  405; 
Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  G76,  36 
L.  R.  A.  575,  26  S.  E.  546,  36  W.  Va.  173,  14 
S.  E.  405,  37  W.  Va.  421,  16  S.  E.  628; 
Raines  v.  Chesapeake  d  0.  R.  Co.  39  W.  Va. 
50,  24  L.  R.  A.  226,  19  S.  E.  565 ;  Layne  v. 
Ohio  River  R.  Co.  35  W.  Va.  438,  14  S.  E. 
123;  Heard  v.  Chesapeake  d  0.  R.  Co.  26  W\ 
Va.  455;  Bottoms  v.  Seaboard  d  R.  R.  Co, 
114  N.  C.  699.  25  L.  R.  A.  784,  19  S.  E.  730. 

We  invite  the  court's  attention  especially 
to  the  cases  of  Gunn  v.  Ohio  River  R.  Co,  42 
W.  Va.  676,  36  L.  R.  A.  575,  26  S,  E.  546; 
Bottoms  V.  Seaboard  d  R,  R,  Co.  114  N.  C- 
699,  25  L.  R.  A.  786,  19  S.  E.  730;  Chicagm 
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City  R.  Co.  V.  Wilcox,  138  111.  370,  21  L.  R. 
A.  7G,  27  N.  E.  899. 

These  were  casca  involving  the  liability  of 
a  railroad  company  for  the  killing  of  infants 
who  happened  to  wander  upon  the  track  (»f 
tlie  respective  defendants;  and.  the  duty  of 
the  railroad  company  to  keep  a  proper  look- 
out, and  the  question  of  trespass  and  con- 
tributory negligence,  are  considered  at 
length,  and  the  authorities  are  clear,  ex- 
haustive, and  convincing. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court: 

The  facts  of  this  case  are  thus  succinctly 
set  forth  in  the  preliminary  statement  pref- 
acing the  argument  of  the  appellant's  at- 
torneys, and  admitted  to  be  correct  by  the 
respondent's  attorneys,  to  wit :  "Action  for 
damages,  $1,999.99,  instituted  in  the  court 
of  common  pleas  for  Greenville  county  Sep- 
tember 29,  1899,  by  Robert  Mason,  as  ad- 
ministrator of  Clara  Belle  Mason,  deceased, 
for  alleged  negligent  killing  of  intestate  by 
defendant,  Southern  Railway  Company, 
near  South  Tiger  trestle,  in  Spartanburg 
county,  on  Atlanta  &  Charlotte  Air-Line 
Railway,  August  21,  1898.  The  Intestate 
was  a  child  sixteen  months  old,  and  was 
killed  on  the  track,  about  70  yards  from  a 
neighborhood  crossing,  near  the  house  of  her 
father,  the  plaintiff  in  this  suit.  Tried  be- 
fore Judge  Gary  and  a  jury  at  Greenville 
November  22,  1899.  Verdict  for  plaintiff, 
$1,999.99.  llie  plaintiff  alleges  that  on  the 
day  namoil  the  child  crawled,  unobserved, 
from  the  plaintiff's  house,  which  is  near  the 
track  and  in  full  view,  and  got  upon  the 
track,  the  mother  at  the  time  having  no 
servants  about  the  place,  and  being  herself 
engage^  in  domestic  duties;  that  the  plain- 
tiff was  away  from  home  at  the  time;  that, 
about  a  mile  from  the  point  of  collision,  de- 
fendant's track  crosses  a  public  highway, 
and  the  mother  was  accustomed  to  watch 
upon  the  track  for  her  children  when  the 
signals  for  that  crossing  were  given;  that 
upon  the  occasion  in  question  the  defendant' 
failed  to  give  the  signals,  and,  if  the  signals 
were  given,  the  mother  did  not  hear  them; 
that,  while  the  child  was  seated  upon  the 
track,  one  of  the  defendant's  trains,  which 
was  behind  time,  and  run  at  an  unusually 
rapid  speed,  recklessly  and  with  grossest 
negligence  ran  over  the  child  and  killed  it; 
that  at  the  time  the  child  was  seated  on  the 
track  at  a  point  where  a  neighborhood  road 
or  'traveled  place'  crosses  said  track,  and  the 
required  signals  were  not  given;  that  the 
agents  of  the  defendant  knew  the  location  of 
the  plaintiff's  house,  and  for  almost  a  mile 
in  the  direction  from  which  the  train  ap- 
proached the  track  was  straight;  that  the 
engineer  and  fireman  saw  the  child  upon  the 
track  in  ample  time  to  have  stopped  the 
train  before  striking  it,  and,  if  they  did  not 
actually  see  and  recognize  it,  they  could,  by 
the  exercise  of  ordinary  care  in  keeping  a 
lookout,  have  seen  and  recognized  it,  and 
stopped  the  train  in  time  to  avoid  striking 
it.  I'he  specific  acta  of  negligence  recapitu- 
lated in  the  complaint  are  stated  to  be  (1) 
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in  not  stopping  the  train,  after  having  ob- 
served the  child,  in  time  to  avoid  the  colli- 
sion; (2)  after  first  seeing  the  object,  in  not 
keeping  a  strict  watch  upon  it,  by  which 
they  would  have  recognized  it  as  a  human 
being  in  time;  (3)  in  not  keeping  a  proper 
lookout  along  this  stretch  of  track,  which 
ordinary  care  and  a  proper  regard  for  life 
(human  and  animal)  demanded,  as  well  as 
the  law  of  the  land,  which  would  have  en- 
abled the  fireman  or  engineer  to  have  seen 
the  child  in  time.  The  remaining  allega- 
tions of  the  complaint  are  formal,  referring 
to  the  incorporation  of  defendant,  the  heirs 
at  law  of  the  intestate,  the  appointment  of 
the  plaintiff  as  administrator/  and  the 
amount  of  damages.  The  answer  of  the  de- 
fendant admits  its  corporate  existence,  that 
the  child  was  killed  by  its  train,  and  denies 
the  other  allegations  of  the  complaint.  It 
alleges  that  the  child  was  a  trespasser  upon 
the  track  at  a  place  where  she  had  no  legal 
right  to  be,  and  where  the  servants  of  the 
company  had  no  reason  to  suppose  she 
would  be;  that  as  soon  as  she  was  discov- 
ered they  did  all  in  their  power  to  avoid  the 
accident;  that  the  defendant  owed  no  duty 
to  the  child,  save  to  exercise  ordinary  care 
to  avoid  injuring  it  after  discovery;  that  it 
was  impossible  for  the  engineer  to  have  seen 
the  child  in  time  to  avoid  striking  it,  as  the 
child  crawled  upon  the  track  on  the  left  side 
of  the  engine,  when  the  train  was  not  more 
than  150  feet  away,  and  too  close  for  the 
engineer  lo  avoid  the  collision.  The  defend- 
ant also  pleads  the  contibiitory  negligence 
of  the  parents."  The  appellant  has  arirued 
the  exceptions  under  the  heads  of  "Evi- 
dence," "Motion  for  Nonsuit,"  "B\irden  of 
Proof,"  and  "Judge's  Charge." 

Subdivision  "a"  of  the  first  exception  as- 
signed error  as  follows :  "(a)  The  presiding 
judge  erred  in  admitting  evidence  to  the  ef- 
fect that  the  defendant  failed  to  ring  the 
bell  or  blow  the  whistle  for  the  Burnett 
crossing,  a  mile  from  the  scene  of  accident, 
for  the  reason  that  said  testimony  was  ir- 
relevant to  the  issue.  This  exception  ap- 
plies to  the  testimony  of  Robert  Mason,  T.  J. 
Burnett,  Ida  Mason,  Henry  Pinson,  and  Wil- 
liam Smith  upon  this  point,  and  the  ruling 
of  the  presiding  judge  to  this  effect:  *1 
think  the  failure  to  blow  the  whistle  or  ring 
the  bell  is,  according  to  law,  evidence  of  neg- 
ligence.* "  The  complaint  alleges  gross  neg- 
ligence and  recklessness  on  the  part  of  the 
defendant  in  running  its  train  at  the  time 
the  accident  occurred,  and  the  answer  sets 
up  the  defense  of  contributory  negligence 
on  the  part  of  the  infant's  parents.  The 
complaint  also  alleges  that  the  highway 
crosses  the  defendant's  track  alx>ut  a  mife 
from  the  place  where  the  collision  took  place, 
and  that  when  the  statu  tor  v  signals  were 
given  when  approaching  said  crossing  the 
mother  of  the  child  was  accustomed  to  look 
out  upon  defendant's  track  to  see  if  any  of 
the  children  were  in  danger;  that  the  defend- 
ant failed  to  give  the  statutory  signals  lau 
least,  she  did  not  hear  them)  on  that  occa- 
sion. Under  these  circumstances,  the  circuit 
judge  properly  allowed  the  jury  to  consider 
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this  testimony  in  determining  the  proxi- 
mate cause  of  the  injury.  Mack  y.  South 
Bound  R,  Co.  62  S.  G.  323^  40  L.  R.  A.  679, 
29  S.  E.  905. 

Subdivision  "b"  alleges  error  as  follows: 
"(b)  The  presiding  judge  erred  in  refusing 
to  allow  the  witness  J.  D.  Pettus  to  answer 
the  question:  'If  it  had  been  one  of  your 
own  cliildren  on  that  track  at  the  time, 
could  you  have  done  anything  more  to  pre- 
vent striking  it?' — such  question  being  com- 
petent and  relevant  to  show  that  degree  of 
care  exercised  by  the  engineer  after  he  dis- 
covered the  child  crawling  upon  the  track." 
This  question  merely  call^  forth  an  expres- 
sion of  opinion,  and,  even  if  it  could  be  re- 
garded as  erroneous,  it  was  harmless. 

Subdivision  "c"  is  as  follows;  "(c)  The 
presiding  judge  erred  in  refusing  to  allow 
the  defendant  to  cross-examine  the  witness 
Ed.  James,  who  was  put  up  by  plaintiff." 
When  a  witness  is  sworn,  he  becomes  sub- 
ject to  examination  in  chief  and  to  cross-ex- 
amination. The  right  of  cross-examination 
is  not  destroyed  by  the  failure  to  examine  in 
chief.  This  error  was,  however,  cured  when 
the  defendant's  attorney  thereafter  was  per- 
mitted to  cross-examine  the  witness. 

Subdivision  "d"  is  as  follows:  "(d)  The 
presiding  judge  erred  in  overruling  defend- 
ant's objection  to,  and  allowing  the  witness 
Ed.  James  to  answer,  the  question:  'Did 
Mr.  Pettus  say,  down  there  at  the  track, 
that  he  thought  that  it  was  a  dog  or  a 
chicken  until  he  got  too  close?  Answer. 
Yes,  sir ;  he  did,' — upon  the  ground  that  the 
declaration  was  not  a  part  of  the  res  gesta 
and  was  irrelevant  to  the  issue."  When 
Pettus  \^as  on  the  stand  he  was  asked  if 
he  did  not  say  to  Mason,  the  father  of  the 
'•hiid,  when  the  train  backed  to  the  place 
where  the  collision  took  place,  at  the  time 
Mason  climbed  up  in  the  cab,  that  he 
thought  it  was  a  doe  or  a  chicken  on  the 
track,  and  that  he  aid  not  have  time  to 
stop  then.  He  answered,  "No."  The  foun- 
dation was  properly  laid  for  contradicting 
the  witness,  and  the  testimony  was  at  least 
admissible  for  that  purpose. 

Subdivisions  "e,"  "f,*^  and  "g,"  are  as  fol- 
lows: "(e)  The  presiding  judge  erred  in 
overruling  defendant's  objection  to,  and  al- 
lowing the  witness  Hampton  Mason  to  an- 
swer, the  question:  'Did  you  hear  the  fire- 
man say  to  the  engineer,  "If  you  had  paid 
attention  to  me  when  I  told  you  that  there 
WAS  something  on  the  track,  maybe  this 
thing  would  not  have  happened?"  Yes,  sir,' 
— ^for  the  same  reason  as  in  'd,'  supra,  (f) 
The  presiding  judge  erred  in  overruling  de- 
fendant's objection  to,  and  allowing  the  wit- 
ness Robert  Mason  to  answer,  the  question. 
'And  did  he  [engineer]  say,  "I  thought  it 
was  a  dog  or  a  chicken  until  I  got  up  close 
to  it?"  Yes,  sir,* — for  the  same  reason  as 
in 'd,*  supra,  (g)  The  presiding  judge  erred 
in  overruling  defendant's  objection  to,  and 
allowing  the  witness  Ida  Mason  to  answer, 
the  question,  'Did  you  hear  the  engineer  say 
to  your  husband  that  he  thought  that  the 
child  was  a  dog  or  a  chicken  until  he  got 
too  close  to  it?"  for  the  same  reason  as  in 
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'd,'  supra**    They  are  disposed  of  by  wbat 
was  said  in  considering  subdivision  "d.** 

The  second  exception  is  as  follows:     "The 
presiding  judpe  erred  in  overruling  defend- 
ant's motion  for  a  nonsuit:     (a)  'Hiere  was 
an  entire  failure  of  proof  of  negligence  on 
the  part  of  the  defendant,     (b)  l%e  evidence 
shows  that  the  child  was  upon  the  track  at 
a  point  where  it  had  no  legal  right  to  be, 
and  where  the  defendant  is  not  presumed  to 
have  supposed  that  it  would  be.    It  was  in- 
cumbent upon   plaintiff  to   offer  testimony 
tending  to  show  that  the  child  was  discovered 
by  defendant's  agents  in  time  to  avoid  strik- 
ing it,  and  that  they  negligently  failed,  after 
such  discovery,  to  avoid  the  disaster.    There 
is  a  total  failure  of  the  testimony  upon  both 
of  these  points,     (c)   It  was  error  to  hold 
that  a  child  could  not  be  a  trespasser  on  a 
railroad  trade,     (d)   It  was  error  to  hold 
that  the  child  was  not  wrongfully  on  the 
track,     (e)  It  was  error  to  apply  the  rule 
in  Dwnner's  Case  [4  Rich.  L.  329,  55   Am* 
Dec.  678],  to  the  facts  of  the  case  at  bar. 
(f)  It  was  error  to  hold  that  the  burden  of 
proof  was  upon  the  defendant  to  show  that 
the  accident  was  unavoidable;  that  it  could 
not  be  helped,     (g)  There  was  no  proof  of 
damages."    The  defendant  made  a  motion 
for  a  nonsuit  on   two  grounds:     ^'(1)    Be- 
cause there  was  no  negligence  on  the  part  of 
the  railroad  company;  and   (2)  that  there 
was  no  proof  of  damages  resulting  to  the 
plaintiff  in  this  case  from  the  death  of  the 
child."    The  presiding  judge,  in  overruling 
the  motion  for  nonsuit,  stated  somewhat  at 
length  the  reasons  that  induced  him  to  refuse 
the  motion.    The  only  questions,  however, 
that  are  properly  before  this  court  for  con- 
sideration, are  whether  there  was  error  in  re- 
fusing the  motion  for  nonsuit  on  the  grounds 
that  there  was  an  entire  failure  of  testimony 
showing  negligence,  and  that  there  was  no 
proof  of  damages  resulting  to  the  plaintiff 
from  the  death  of  the  child.    Without  stat- 
ing the  different  circumstances  tending  to 
^show  negligence,  this  court  is  satisfied  that 
'there   was   evidence  tending  to  prove   that 
fact.    We  will    next  consider   the    second 
^ound  of  the  motion  for  a  nonsuit.    Rev. 
Stat.  §  2316,  provides  that  "the  jury  may 
give  such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  sucii 
death  to  the  parties  respectively  for  whom, 
and  for  whose  benefit^  such  action  shall  be 
brought."    In  the  case  of  Pettis  v.  Columbia 
A  a.  K,  Co,  29  S.  C.  303,  7  S.  E.  515,  cited 
with  approval  in  Strother  v.  South  Carolina 
d  O,  R,  Co,  47  S.  C.  375,  25  S.  E.  272,  the 
court  says:     ''Again,  it  will  be  noticed  that 
our  statute,  unlike  many  others  of  a  similar 
character,  does  not  speak  of  a  pecuniary  loss 
or  injury,  which  might  possibly  tend  to  show 
that  the  injury  for  which  damages  are  al- 
lowed  was   confined   to  the  deprivation   of 
some  legal  claim,  susceptible  of  measurement 
by  a  pecuniary  standard;  but  its  language 
is  much  broader,  and  gives  to  the  jury  the 
right  to  award  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting 
from    such    death."    The   statute   and    the 
cases  construing  it  show  that  the  second 
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ground  of  the  motion  for  nonsuit  was  prop- 
erly overruled.  We  have  not  considei'ed 
whether  the  circuit  judge  erred  in  his  inter- 
pretation of  the  rule  in  Banner's  Case,  as 
his  remarks  in  reference  thereto  were  made 
in  refusing  the  motion  for  a  nonsuit.  We 
are  not,  however,  to  he  understood  as  approv- 
ii^  his  construction  thereof. 

The  third  exception  alleges  error  as  fol- 
lows: ''The  presiding  judge  erred  in  hold- 
ing, upon  motion  for  a  nonsuit,  that  the 
burden  of  proof  was  upon  the  defendant  to 
show  that  the  accident  was  unavoidable,  and 
that  it  could  not  help  it;  thus  depriving 
the  defendant  of  the  option  of  putting  up 
testimony,  or  not,  as  it  may  have  been  ad- 
vised." This  exception  is  disposed  of  by 
what  was  said  in  considering  the  second  ex- 
ception. But,  even  if  it  be  conceded  that 
there  was  error,  it  was  harmless. 

Subdivision  "a"  of  the  fourth  exception  is 
as  follows:  "(a)  The  presiding  judge  erred 
in  illustrating  the  law  applicable  to  the  case 
by  the  hypothetical  case  stated  to  the  jury, 
for  the  reason  that  in  the  case  stated  by  him 
the  driver  upon  the  hi^^hway  and  a  child 
upon  the  highway  had  the  same  right  to  be 
there,  whereas  in  the  case  at  bar  the  railroad 
company,  at  the  point  of  accident,  had  ex- 
clusive right  to  the  use  of  its  track.  The 
illustration,  therefore,  was  inapplicable.*' 
The  only  error  of  which  the  appellant  com- 
plains is  that  the  illustration  was  inapplica- 
ble. Even  if  it  was  inapplicable,  it  was  not 
such  as  to  mislead  the  jury. 

Subdivisions  "b,"  "c,"  "d,"  «e,"  "f,'*  and 
"g"  are  as  follows:  "(b)  The  presiding 
judge  erred  in  refusing  defendant's  first  re- 
quest to  charge,  which  was  as  follows:  'A 
railroad  company  owes  no  duty  to  a  trespass- 
er upon  its  track  until  the  employees  actu- 
ally see  him  in  a  position  of  danger,' — and 
in  holding,  'An  infant  cannot  commit  a  tres- 
pass;' it  being  submitted  that  said  request 
embodied  a  correct  principle  of  law,  appli- 
cable alike  to  adults  and  children,  and  that 
an  infant  may  become  a  trespasser,  (c)  The 
presiding  judge  erred  in  refusing  defend- 
ant's third  request  to  charge,  which  wa»  as 
follows:  'The  law  imposes  upon  a  railroad 
company  no  duty  to  trespassers  upon  its 
track,  except  the  duty  of  exercising  reason- 
able care  not  to  inflict  injury  upon  them 
after  they  are  discovered,' — and  in  holding: 
'A  child  cannot  become  a  trespasser.  A 
child  can  do  no  wrong.  It  has  no  appreci- 
ation of  right  or  wrong,  and  therefore  can 
do  no  wrong;'  it  being  submitted  that  said 
request  embodied  a  correct  principle  of  law, 
applicable  alike  to  adults  and  children. 
Every  animate  object  upon  the  track  must 
occupy  the  relation  either  of  trespasser  or  of 
one  lawfully  there,  (d)  The  presiding 
judge  erred  in  refusing  defendant's  fifth  re- 
quest to  charge,  which  was  as  follows:  'A 
railroad  company  owes  no  duty  to  trespass- 
ers, to  be  on  a  lookout  for  them  at  a  point 
where  they  have  no  legal  right  to  be,  and 
where  tlie  company  has  no  notice  that  they 
will  probably  be.'  It  is  submitted  that  this 
request  embodied  a  correct  principle  of  law 
applicable  to  the  case,     (e)  The   presiding 
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judge  erred  in  refusing  defendant's  sixth  re 
quest  to  charge,  which  was  as  follows: 
*The  above  rules  apply  equally  to  adults  and 
children  of  very  tender  age.  Up  to  the  point 
of  discovery  of  the  trespasser  by  the  employ 
ees  of  the  company,  the  duty  of  railroads  to- 
adults  and  children  of  tender  years  is  ex^ 
actly  the  same.'  It  is  submitted  that  the  re^ 
quest  embodied  a  correct  principle  of  law^ 
applicable  to  the  case,  (f)  The  presiding 
judge  erred  in  modifying  the  defendant's 
seventh  request  to  charge  by  adding  the  fol- 
lowing: 'That  is  true,  unless  they  had  been 
negligent  in  not  discovering  the  child.'  It 
is  submitted  that  the  defendant  was  entitled 
to  the  charge  unqualified;  the  rule  being 
that,  up  to  the  point  of  discovery,  the  de- 
fendant owed  the  child  trespassing  on  its 
track  no  duty,  and  consequently  could  not  be 
guilty  of  negligence  in  not  discovering  it. 
The  s0\-enth  request  is  as  follows:  'Seventh. 
After  discovery  of  a  child  by  the  employees 
of  the  company,  the  duty  of  the  company  to 
children  incapable  of  realizing  their  danger 
is  higher  than  that  due  to  adults.  The  em- 
ployees may  assume  that  an  adult  will  heed 
the  signals  of  danger  and  ^%t  off  the  track. 
An  infant,  however,  cannot  be  assumed  to 
possess  this  capacity,  and  the  employees  upon 
discovering  ilC  must  use  all  reasonable  ef- 
forts to  stop  the  train.  This  duty,  however, 
does  not  arise  until  the  perilous  position  of 
the  child  has  actually  been  discovered  by  the 
employees.'  (g)  The  presiding  judge  erred 
in  modifying  the  defendant's  ninth  request 
to  charge  by  adding  the  following:  'That  I 
charge  you,  unless  they  were  negligent  in 
noi^  seeing  the  child.'  It  is  submitted  that 
the  defendant  was  entitled  to  the  charge  un- 
qualified; the  rule  being  as  stated  in  'f/  an- 
pra.  The  ninth  request  is  as  follows: 
'Ninth.  If  the  jury  believe  from  the  evidence 
that  the  employees  of  the  company  made  ev- 
ery reasonable  effort  to  avoid  striking  the 
child  after  discovering  it  upon  the  track,  the 
company  is  not  liable,  and  their  verdict 
should  be  for  the  defendant.*  " 

The  exception  of  these  subdivisions  raises 
two  questions,  to  wit:  (1)  Was  there  er- 
ror on  the  part  of  the  presiding  judge  in 
charging  the  jury  that  the  infant,  by  reason 
of  its  tender  years,  could  not  be  a  trespas- 
ser? (2)  Was  there  error  in  refusing  to 
charge  the  jury  that  the  law  does  not  impose 
upon  a  railroad  company  any  duty  to  tres- 
passers upon  its  track,  except  the  duty  of 
exercising  reasonable  care  not  to  inflict  in- 
jury upon  them  after  they  are  discovered? 
We  will  first  consider  whether  the  presiding 
judge  erred  in  charging  that  the  infant,,  by 
reason  of  its  tender  years,  could  not  be  a 
trespasser.  While,  in  strictness  of  law,  an 
infant  may  be  a  trespasser  when  it  goes  up- 
on the  track  of  a  railroad  company  without 
its  permission  or  without  lawful  authority, 
there  are,  nevertheless,  well-defined  distinc- 
tions between  an  adult  and  an  infant  tres- 
passer. An  infant  sixteen  months  of  age 
does  not  know  right  from  wrong,  and  there- 
fore when  it  goes  upon  a  railroad  track  it 
cannot  be  said  that  it  intended  to  commit 
buch  an  act  as  in  an  adult  would  make  him 
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a  ire»pa«ser  or  wrongdoer.  It  cannot  be 
guilty  of  contributory  negligence.  It  is  not 
amexuLble  to  the  criminal  law,  and  is  not  li- 
able in  damages  when  an  adult  would  be  un- 
der similar  circumstances.  When  all  the  re- 
marks of  the  presiding  judge  are  considered 
together,  it  will  be  seen  that  he  drew  the  at- 
tention of  the  jury  to  this  distinction,  and, 
although  he  was  technically  in  error  in  say- 
ing that  an  infant  could  not  }ye  a  trespasser, 
the  jury,  after  his  explanation,  could  not 
have  bf*en  misled.  We  will  next  consider 
whether  there  was  error  in  refusing  to  charge 
that  the  law  does  not  impose  upon  a  railroad 
company  any  duty  to  trespassers  upon  its 
track,  except  the  duty  of  exercising  rea«4on- 
able  care  not  to  inflict  injury  upon  th'^-m 
after  fhcy  are  discovered.  The  ruling  of  the 
prcHiding  judge  must  be  considered  with  ref- 
erence to  the  fact  that  the  infant  was  of 
very  tender  years,  to  wit,  only  sixteen  months 
of  age.  The  question  whether  a  railroad  com- 
pany owes  any  duty  to  an  infant  trespass- 
ing upon  its  track,  until  it  discovers  the 
infant,  has  given  rise  to  much  discussion, 
and  the  authorities  upon  this  subject  are  in 
irreconcilable  conflict.  Even  conceding  that 
a  railroad  company  is  not  bound,  as  a  gen- 
eral proposition,  to  look  out  for  trespassers 
upon  its  track,  it  nevertheless  is  bound  to 
exercise  ordinary  care  in  running  its  trains. 
The  law  imposes  upon  it  the  duty  of  keeping 
a  reasonable  lookout  for  obstructions  on  its 
track.  The  safety  of  its  passengers  and  the 
rights  of  the  public  generally  demand  the 
enforcement  of  this  rule.  It  is  a  general  rule 
of  law  tliat  a  railroad  company  is  liable  in 
damages  for  an  injury  inflicted  by  it.  wjien 
its  negligence  was  the  direct  and  proximate 
cause  of  the  injury.  If  the  direct  and  proxi- 
mate cause  of  the  infant's  death  was  ncgli- 
genco  of  the  defendant  in  failing  to  keep  a 
reasonable  lookout,  and  to  discover  the  child 
in  time  to  have  prevented  the  injury,  it  is  as 
nuich  liable  in  aamages  as  if  the  proximate 
cause  of  the  injury  had  been  its  negligence 
after  discovering  the  child  upon  its  track. 
Jiottoma  V.  Seaboard  d  R,  R,  Co.  114  K.  C. 
699,  25  L.  R.  A.  784,  19  S.  E.  730;  Gunn  v. 
Ohio  River  R,  Co.  42  W.  Va.  676,  36  L.  R.  A. 
575,  26  S.  E.  546;  Wood,  Railroads,  pp. 
1276-1280. 

Subdivision  '*h"  is  as  follows:  "(h)  l^e 
presiding  judge  erred  in  not  charging  de- 
fendant's eleventh  request  to  charge,  which 
was  as  follows :  'If  the  jury  believe  from  the 
evidence  that  an  employee  of  the  company 
has  made  a  statement  or  declaration  after 
the  accident,  and  not  a  part  of  the  res  gesice, 
inconsistent  with  his  testimony  in  this  case, 
they  may  consider  such  inconsistency  as 
tending  to  discredit  his  testimony,  but  not 
as  inoependent  evidence  of  the  company's 
negligence;'  it  being  submitted  that  such  re- 
(juest  embodied  a  correct  principle  of  law, 
applicable  to  the  case."  The  plaintiff,  in 
opening  his  case,  offered  in  evidence  the  said 
declarations ;  but  they  were  held  to  be  inad- 
missible, on  the  ground  that  they  did  not 
foim  part  of  the  rea  gesta.  The  employees, 
when  examined  in  behalf  of  the  defendant, 
were  cross-examined  by  the  plaintiff  in  re- 
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g.ird  to  the  said  declarations,  and  they  de- 
nied making  them.  The  plaintiff,  in  reply, 
then  <^ered  the  witnesses  originally  pro- 
duced to  prove  the  declarations.  Hie  rec- 
ord shows  that  the  following  i3ok  place: 
''Mr.  Cothran  objects  on  the  ground  that  this 
questi<Hi  is  irrelevant,  and  that  counsel  pro- 
poses to  contradict  the  witness  upon  an  ir- 
relevant point,  and  submits  that  it  crja\ 
come  in  unless  it  is  part  of  the  res  gestfZ, 
and  within  the  proper  scope  of  his  agency. 
The  Court:  The  testimony  must  be  rele- 
vant. I  think  it  is  competent.  Mr.  Cothran 
excepts.  By  Mr.  Dean:  Did  Mr.  Pettos 
say  that  you  went  back  there  to  see  whether 
the  track  was  straight  or  curved?  Mr. 
Cothran:  I  ask  that  your  honor  will  in- 
struct the  jurj',  upon  the  delivery  of  that 
testimony,  that  they  can  consider  that  tes- 
timony only  for  the  purpose  of  discrediting 
the  witness,  if  they  believe  this  evidence. 
If  they  believe  the  statement  to  be  true,  and 
that  the  engineer  is  mistaken,  then  they  can 
consider  this  testimony  only  to  the  extent 
of  discrediting  the  engineer,  and  not  for  the 
purpose  of  introducing  it  as  independent  evi- 
dence. Tlie  Court:  Yes,  gentlemen  of  the 
jury,  Mr.  Cothran  has  stated  the  ground 
upon  which  the  testimony  is  to  be  considered, 
clearly,  to  you,  and  it  is  correct."  'JTie  re- 
quest was  not  read  to  the  jury,  and  there 
was  no  necessity  to  charge  the  proposition 
therein  stated,  as  the  jury  had  already  been 
instructed  upon  the  subject. 

Subdivision  "i"  is  as  follows:  "(i)  The 
charge  of  the  presiding  judge  was  inconsist- 
ent, contradictory,  and  confusing  to  the  jury. 
For  instance,  he  charged  the  fourth  and 
eighth  requests,  which  we  submit  were  good 
law,  and  qualified  the  seventh  and  ninth  re- 
quests by  holding  that  the  defendant  may 
have  been  guilty  of  n^ligence  in  not  dis- 
covering the  child."  When  the  charge  of 
the  presiding  judge  is  considered  in  iU  en- 
tirety, it  will  be  seen  at  a  glance  that  the  ob- 
jections urged  by  the  appellant  are  un- 
founded. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 

Rehearing  denied. 


Christina  GAFFNEY 

V. 

Samuel  JEFFERIES. 
(and  Thirty- five  Other  Cases.) 

(59  S.  C.  565.) 

1.     A  sale  by  a  man  of  tbe  amdlT-lded 
int«re»t   'wbieb   be   bolcia   in   eomnion 

In  a  tract  of  land,  followed  by  a  partition  by 
the  tenants  in  common  in  kind,  will  not  bar 
the  dower  rights  of  his  wife,  who  did  not  Jolo 
In  the  deed. 

NoTS. — For  cases  in  this  series  as  to  effect  of 
partition  sale  upon  dower  rights  of  wife  not  a 
party,  see  Holley  v.  Glover  (S.  C.i  16  Lw  R.  A. 
776,  and  note;  and  Haggerty  ▼.  Wagner  find.) 
39  L.  R.  A.  884. 
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2.  Tbe  do^v^er  rlvl&t  of  a  ifvonutn  wlioae 
Itasband  mrmm  selaed  of  an  undivided 
interest  in  common  in  a  tract  of  land, 

which  be  conveyed  by  deed  In  which  she  did 
not  Join,  will,  after  voluntary  partition  in 
kind  among  the  tenants  in  common,  attach 
to  the  parcel  allotted  to  her  husband's  gran- 
tee, and  will  not  extend  to  his  former  inter- 
est in  the  whole  tract. 

(March  23,  1901.) 

CROSS-APPEALS  from  a  judgment  of 
the  Common.  Pleas  Circuit  Court  for 
Cherokee  County  assigning  dower  to  the 
widow  of  Thomas  E.  Gaflfney,  deceased;  the 
defendants  appealing  from  so  much  as  al- 
lowed the  right  of  dower;  and  plaintiff  ap- 
pealing from  so  much  ae  direct^  it  to  at- 
tach to  the  whole  of  the  tract  held  in  com- 
mon by  the  husband,  and  not  alone  to  the 
parcel  which  liad  been  allotted  in  partition 
proceedings  to  the  husband's  grantee.  Re- 
i^ersed  on  plaintiff^s  appeal. 

The  decree  of  the  lower  court,  referred  to 
by  the  supreme  court,  was  as  follows: 

1  hold  that  the  plaintiff  is  entitled  to  dow- 
«r;  but  as  the  husband's  seisin  was  of  an 
undivided  interest  in  the  whole  1,219  acres, 
and  as  the  wife  is  dowable  only  according 
to  the  husband's  seisin,  it  must  follow  that 
the  plaintiff's  claim  of  dower  attached  to 
cveiy  portion  of  or  particle  of  the  land  in 
\vliich  her  hsuband  was  seised  of  an  undivid- 
ed interest,  proportionately  to  his  interest. 
That  is  to  say,  she  is  entitled  to  one  third 
of  three  undivided  sixteenths,  or  to  one  six- 
teenth of  every  particle,  or  every  acre,  or 
whatsoever  may  be  taken  as  the  unit  of  the 
entire  1,219  acres.  It  cannot  be  said  that 
she  is  entitled  to  have  her  entire  claim  of 
dower  assigned  to  her  in  the  lands  of  which 
Samuel  JefiTeries  is  now  seised,  or  of  which 
he  became  seised  upon  the  partition;  for 
that  would  be  to  hold  that  she  was  dowable 
according  to  the  seising  of  Samuel  Jefferies, 
rather  than  according  to  the  seising  of  her 
husband.  Thomas  E.  GafTney  was  never 
seised  of  other  than  an  undivided  three-six- 
teenths interest  in  the  land,  which  was  aft- 
erwards set  off  to  Samud  Jefferies  in  sever- 
alty. It  does  not  appear  that  Samuel  Jef- 
feries assumed  the  entire  burden  of  plain- 
tiff's dower  at  the  time  v/i  the  partition. 
In  the  absence  of  some  stipulation  to  that 
effect,  t3ie  court  has  no  right  to  add  such  a 
provision  to  his  contract  of  partition.  Tlie 
conclusion  is  inevitable  that  plaintiff  is  enti- 
tled to  but  one  sixteenth  of  the  land  which 
paflAed  into  the  sole  possession  of  Samuel 
Jefferies.  It  will  be  observed  that  at  the 
partition,  in  1873  or  1874,  a  tract  of  95 
acres  was  set  off  to  Samuel  Jefferies  in  sev- 
eralty, and  a  half  interest  in  another  tract 
of  216  acres  was  also  allotted  to  him,  the 
other  half  being  allotted  to  J.  G.  Gaffney 
and  W.  G.  Gaffney,  who  subsequently  con- 
veyed their  half  interest  to  Samuel  Jeff- 
eries. Plaintiff  in  bringing  these  suits  took 
the  view  that  she  wa«  entitled  to  have  the 
whole  of  her  dower  assigned  to  her  on  the 
lands  which  were  allotted  to  Samuel  Jeffer- 
ies upon  said  partition,  and  therefore  she  de- 
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manded  dower  in  the  entire  tract  of  95 
acres,  and  in  but  one  half  of  the  216-acre 
tract.  In  the  view  that  I  have  taken,  she 
is  entitled  to  the  same  proportion  in  each  of^ 
said  tracts;  and  inasmuch  as  it  would  but* 
delay  plaintiff  in  the  assertion  of  a  part  of 
her  claim,  and  at  the  same  time  result  in 
vexing  a  part  of  the  defendants  with  addi- 
tional suits  for  the  enforcement  of  the  rest 
of  plaintiff's  claim  against  the  lands  in  their 
pobisession,  and  all  the  parties  concerned  be- 
ing before  the  court,  the  court  will  afford 
complete  relief  by  adjudging  and  awarding 
to  plaintiff  the  entire  amount  of  her  dower 
which  she  is  entitled  to  in  the  lands  of  these 
defendants,  to  wit,  one  sixteenth  thereof,  as 
above  ascertained.  It  is  therefore  adjudged 
that  plaintiff  is  entitled  to  one-sixteenth 
pan  for  life  in  and  of  the  premises  described 
in  the  complaints  in  all  the  above-stated 
cases  as  her  dower  therein,  and  that  a  writ 
in  dower  do  issue  out  of  this  court  accord- 
ing to  law,  entitled  in  all  the  above-stated 
cases,  directed  to  one  set  of  conunissionera 
nominated  and  appointed  according  to  law, 
requiring  them,  or  a  majority  of  them,  to  ad- 
measure and  set  off  to  plaintiff  her  dower 
as  herein  determined  in  each  of  the  premises 
described  in  each  of  the  thirty-five  com- 
plaints separately;  requiring  them  to  in- 
clude all  their  assignments  or  assessments 
in  one  return,  if  practicable,  but  with  the 
right  to  make  as  many  returns,  separate  and 
distinct,  as  justice  or  the  necessity  of  the 
several  cases  may  require. 

Messrs.  Wallace  A  Otis,  for  plaintiff: 

The  judge  correctly  held  that  the  actual 
partition  did  not  defeat  dower. 

Ilolley  V.  Olover,  36  S.  C.  406,  16  L.  R.  A. 
770,  15  S.  E.  605;  1  Washb.  Real  Prop.  p. 
199,  H  10,  p.  410;  Potter  v.  Wheeler,  13 
Mass.  504. 

Thomas  E.  Gaffney  was  but  a  tenant  in 
common  with  the  other  owners.  In  strict* 
ness  there  is  no  seisin  of  land;  the  seisin  is 
of  an  estate  or  interest  in  the  land,  and  not 
of  the  land  itself. 

Bradley  v.  Fuller,  23  Pick.  1 ;  1  Jones, 
Moitg.  f  796,  note  4;  21  Am.  &  Eng.  Enc. 
Law,  p.  1067. 

When  the  husband's  interest  in  the  land 
was  carved  out  to  Jefferies  in  the  partition, 
the  husband's  seisin,  which  Jefferies  repre- 
sented, was  carved  out  with  it;  and  the  en- 
tire dower  followed  this  seisin  and  estate. 

Holloy  V.  Olover,  36  S.  C.  408,  16  L.  R.  A. 
776,  15  S.  E.  605;  Potter  v.  Wheeler.  13 
Mass.  504;  1  Washb.  Real  Prop.  p.  199,  H 
10,  p.  410;  Blossom  v.  Blossom,  9  Allen,  254. 

The  liei)  of  a  judgment  on  the  interest  of 
a  tenant  in  common  in  land  is  transferred 
upon  partition,  and  attaches  to  the  portion 
set  off  to  him  in  severalty,  or  to  his  interest 
in  the  fund  when  sold. 

Ketchin  v.  Patrick,  32  S.  C.  443,  11  S.  E. 
301. 

The  lien  of  a  mortgage  on  the  undivided 
interest  of  a  tenant  in  common  is  trans- 
ferred to  the  portion  set  off  to  him  or  hia 
grantees  in  severalty. 

1  Jonesy  Mortg.  H  706. 


t»20 


South  Carolina  Supubme  Court. 


Mas;. 


Messrs,  J.  C.  Jefferlea  and  Ansel, 
Gotliraia,  A  Cothran,  for  defendants: 

The  husband,  a  tenant  in  common,  conveys 
hifi  undivided  interest  in  real  estate;  parti- 
tion in  kind  by  agreement  is  had  between 
the  husband's  grantee  and  the  other  tenants 
in  conmion;  a  certain  portion  is  allotted  to 
such  grantee;  the  husband  dies;  the  widow 
is  baiTed  of  her  dower.  ■ 

If  there  had  been  regular  partition  pro- 
ceedings and  a  sale  thereunder,  the  question 
would  admit  of  no  doubt. 

Hollcy  V.  Glover,  36  S.  C.  404,  16  L.  R.  A. 
776,  15  S.  E.  605. 

lliere  seems  to  be  no  good  reason  why  a 
voluntary  performance  of  an  act  to  which  a 
party  is  compellable  by  law  should  not  have 
the  same  effect  as  if  produced  by  compul- 
sion. 

Potter  V.  Wheeler,  13  Mass.  506. 

As  the  husband  is  compelled  by  legal  pro- 
ceedings to  make  partition  with  his  coten- 
ants,  it  is  universally  conceded  that  he  may 
do  voluntarily  that  which  the  law  will  oth- 
erwise compel  him  to  do. 

Freeman,  Cotenancv  &  Partition,  §  411. 

In  case  it  is  adjudged  that  the  dower  is 
not  barred,  then  such  claim  of  dower  is  lim- 
ited to  the  husband's  seisin, — three  six- 
teenths of  the  entire  tract.  It  cannot  be  en- 
forced entirely  against  the  real  estate  al- 
lotted to  Samuel  Jefferies. 

Holley  V.  Olover,  36  S.  C.  416,  16  L.  R.  A. 
776,  15  S.  E.  605;  1  Co.  Litt.  684;  Sutton  v. 
Rolfe,  3  Lev.  84. 

In  such  case  dower  shall  be  assigned  in 
common ;  for  the  widow  cannot  have  it  oth- 
erwise than  her  husband  had  it. 

2  Cruise,  §  20,  561 ;  1  Milliard,  Real  Prop. 
4th  ed.  §  24.  804;  2  Minor,  Inst.  438;  Rank 
v.  Hanna,  0  Ind.  20;  1  Scribner,  Dower,  §§ 
15,  342;  Lloyd  v.  Conover,  25  N.  J.  L.  47. 

Jones,  J.,  delivered  the  opinion  of  the 
court : 

The  above-entitled  thirty-six  actions  for 
dower,  involving  the  same  question,  were,  by 
consent,  heard  together  by  Judge  Klugh. 
From  the  statement  of  facta  it  appears: 
"That  in  February,  1873,  Thomas  E.  Gaff- 
ney,  who  was  then  married  to  plaintiff,  and 
remained  in  coverture  with  her  until  his 
death,  in  1809,  was  seised  and  possessed  in 
fee  simple  of  a  three-sixteenth  undivided  in- 
terest in  1.210  acres  of  land  known  as  the 
'Michael  Gaffney  Lands.'  That  in  June, 
1873,  he  sold  and  conveyed,  in  fee  simple, 
to  Samuel  Jefferies,  his  said  undivided  inter- 
est in  the  said  land,  the  plaintiff  not  re- 
nouncing dower.  Thereafter  the  said  tract 
of  land,  containing  1,219  acres,  was  parti- 
tioned in  kind  among  the  tenants  in  com- 
mon, having  been  divided  into  eight  equal 
parts,  according  to  the  number  of  shares,  by 
commissioners  chosen  by  the  parties  in  in- 
terest. In  this  partition  there  was  assigned 
to  Samuel  Jefferies  a  half  interest  or  share 
in  lot  No.  3,  containing  216  acres,  and  one 
town  lot,  and  the  full  share  or  interest  in 
lot  No.  7,  containing  95  acres,  and  certain 
town  lots.  Subsequently,  Samuel  Jefferies, 
in  1874,  purchased  the  one^fourth  interest 
63  L.  R.  A. 


of  J.  G.  Gaffnov  and  W.  G.  Gaffney,  respec- 
tively, in  lot  No.  3j  and  owns  the  same  i]» 
fee  simple.  The  defendants  in  all  the  fore- 
going cases  take  fee-simple  title  through 
Samuel  Jefferies,  and  it  is  admitted  in  all 
the  amended  answers  that  the  defendants  are- 
in  possession  of  the  premises  described  in 
the  complaints,  and  that  all  of  the  lands 
are  part  and  parcel  of  the  said  lot  No.  3  or 
lot  No.  7,  and  that  in  such  lots  as  are  ib 
part  of  lot  No.  3  plaintiff  sues. for  dower  in 
one-half  interest,  and  in  all  lots  of  No.  7  and 
its  subdivisions  for  dower  in  the  whole  in- 
terest, or  full  dower  thereon.  The  two* 
first -entitled  actions  relate  to  such  divisions 
of  lot  No.  3,  and  the  remaining  34  relate  to 
subdivisions  of  lot  No.  7." 

The  defendants  contended  (1)  that  the- 
plaintiff  is  barred  of  dower  by  the  conven- 
tional partition  in  kind  among  the  alienees 
of  her  husband  and  the  other  tenants  ii^ 
common;  (2)  that,  if  dowable  the  widow  i» 
only  dowable  according  to  the  husband's  sei- 
sin, which  was  three  sixteenths  of  the  en- 
tire 1,219  acres.  The  decree  of  the  circuit 
court  overruled  the  first  contention  and 
sustained  the  second,  adjudging  that  the- 
plaintiff  was  entitled  to  one  sixteenth  for 
life  in  the  entire  1,219  acres.  See  the  de- 
cree officially  reported  herewith.  Both  sides 
appeal,  the  defendants  from  the  ruling  oo: 
the  first  proposition,  and  the  plaintiff  fronk 
the  ruling  on  the  second  proposition. 

1.  We  agree  with  the  circuit  court  on  the 
first  question.    The  case  of  Holley  y.  Olover, 
36  S.  0.  404,  16  L.  R.  A.  776,  15  S.  E.  605, 
(wherein  the  point   decided  was   that  the 
wife  of  a  tenant  in  common  is  not  a  neces- 
sary party  to  a  suit  in  partition,  notwith- 
standing her  husband  had  made  prior  con- 
veyance of  his  interest,  and  that  her  incho- 
ate right  of  dower  would  be  barred  b^  a  sale 
under   partition  proceedings   to  which   she- 
was  not   a  party),  is  grounded   upon  the- 
principle  that  the  inchoate  right  of  dower 
is  subject  to  the  paramount  right  of  the  co- 
tenants  to  partition.    The  case  also  recog- 
nized that  such  partition  may  be  made  oth- 
er than  by  compulsory  proceedings  in  court,, 
in  the  following  language  by  Chief  Justice- 
Mclver,  at  page  415,  36  S.  C.  page  785,  16^ 
L.  R.  A.,  and  page  613,  15  S.  E.:     "VMiile- 
the  wife  of  one  of  several  tenants  in  com- 
mon has  all  inchoate  right  of  dower  in  her 
husband's  portion  of  the  real  estate  held  in 
common,  yet  such  right  is  subordinate  to  the^ 
paramount  right  of  the  tenants  in  common 
to  have  partition  of  the  common  property  in 
any  of  the  modes  by  which  such  partition' 
may  be  lawfully  made."    It  is  unquestion- 
ably lawful  for  parties  sui  juris  to  parti- 
tion land  by  agreement  in  writing,  as  inr 
this  case.    One  may  lawfully  do  voluntari- 
ly what  the  law  would  compel  him  to  do. 
It  is  not  necessary  now  to  limit  this  state- 
ment by    remarking   that  a   partition    by- 
agreement  must  not  be  in  fraud  of  the  right 
of  dower ;  for  in  this  case  the  demandant  ac- 
cepts the  partition,  and  there  is  no  sugges- 
tion of  unfairness.    The  parties,   by  their 
voluntary   act,   have  only   done   what  the 
court  would  have  done.    Under  these  dr^ 
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cumstances,  there  does  not  seem  to  be  any 
substantial  distinction  between  a  partition 
by  agreement  and  a  partition  by  suit  in  ref- 
erence to  this  question.  Since  a  partition 
in  Idnd  in  a  judicial  proceeding  would  not 
bar  the  wife  of  her  dower,  there  is  then  no 
reason  to  suppose  that  a  partition  by  agree- 
ment would. 

But  it  is  said  that  while  the  husband,  dur- 
ing his  seisin,  might  enter  into  such  a  parti- 
tion without  barring  the  wife's  inchoate 
right  of  dower,  the  husband's  alienee  could 
not.  We  fail  to  realize  the  force  of  this 
contention.  The  husband's  alienee  is  privy 
to  the  husband,  is  in  under  the  husband's 
seisin,  and  must  have  the  husband's  right  of 
partition  as  cotenant.  Speaking  of  the  situ- 
ation of  an  alienee  of  the  husband  prior  to 
the  partition,  in  Holley  v.  Olover,  36  S.  C. 
404,  16  L.  R.  A.  776,  15  S.  E.  605,  the  court 
said:  "It  seems  to  us  that  the  conveyance 
to  Wise  Holley  placed  him  in  the  shoes  of 
Alfred  Holley,  invested  him  with  the  same 
seisin,  subject  to  the  same  qualifications, 
with  which  his  grantor,  Alfred  Holley,  had 
previously  been  invested,  and  made  him  a 
tenant  in  common  with  the  other  joint  own- 
ers of  the  land."  While  tbe  wife  of  a  co- 
tenant  would  be  barred  of  her  inchoate  right 
of  dower  by  a  sale  under  the  paramount 
right  of  partition,  it  would  not  be  barred  by 
a  partition  in  kind.  In  the  former  case,  the 
sale  is  incident  to  the  enforcement  of  a  para- 
mount  right,  and  this  paramount  right  pro- 
tects the  title  of  a  purchaser  at  such  sale 
aginst  the  subordinate  right  of  dower,  and 
leaves  no  seisin  to  which  the  dower  may  at- 
tach. In  the  latter  case,  after  the  para- 
mount right  is  consummated  by  partition  in 
kind,  there  is  still  left  a  seisin  in  the  hus- 
band or  his  privy  of  the  property,  subject  to 
the  inchoate  right  of  dower. 

2.  This  brings  us  to  the  next  question,  as 
to  what  land  is  subject  to  the  right  of  dower 
in  this  case,  and  the  extent  of  the  right  in 
the  designated  tracts  or  lots.    In  this  mat- 


ter we  disagree  with  the  circuit  court,  and 
hold  that  the  plaintiff  is  entitled  to  dower 
in  accordance  with  h^r  contention, — not  in. 
the  entire  tract  of  1,219  acres,  as  if  no  par- 
tition had  been  made,  but  in  the  portions  of 
said  tract  which  were  assigned  to  Samuel 
Jef^eries,  the  alienee  of  the  plaintiff's  husband, 
in  the  said  partition;  that  is  to  say,  as  to- 
lot  No.  3  plaintiff  is  entitled  to  one  sixth  for 
life  of  each  subdivision  thereof,  and  as  to 
lot  No.  7  she  is  entitled  to  one  third  for  life- 
of  each  subdivision  thereof.  The  wife's 
right  depends  upon  the  seisin  of  the  husband, 
and  must  follow  the  husband's  seisin.  When 
the  husband  is  a  tenant  in  common,  the  sei> 
sin  being  of  an  undivided  interest,  the  dower 
is  of  such  undivided  interest.  When,  how- 
ever, there  is  a  lawful  partition  in  kind,  as 
in  this  case,  the  husband's  seisin  of  a 
divided  interest  is  converted  or  transmitted 
into  a  seisin  of  the  specific  portion  assigned^ 
This  must  result  from  the  right  of  partition 
amonc  cotenants,  which  necessarily  compels 
a  shifting  or  transmutation  of  the  seisin  of 
each  in  an  undivided  interest  to  a  seisip) 
in  severalty  b^  metes  and  bounds.  Under 
this  view,  the  interests  in  severalty  assigned 
under  partition  to  the  other  cotenants  are- 
free  from  the  claim  of  dower,  since  they 
hold,  not  by  virtue  of  any  right  derived 
from  the  plaintiff's  husband,  but  by  virtue- 
of  the  paramount  right  of  partition,  which 
designates  their  own  seisin  by  metes  and 
bounds;  whereas,  on  the  other  hand,  Jeff  cr- 
ies takes  by  partition  only  what  he  derives 
from  the  plaintiff's  husband,  and  of  course 
must  take  subject  to  the  plaintiff's  dower. 
Jefferies  liaving  received  in  the  partition 
what  represente  the  whole  seisin  of  the 
plaintiff's  husband,  he,  and  those  claiming 
under  him,  should  hold  subject  to  the  full 
claim  of  plaintiff's  dower. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  case  is  remanded  for  further 
proceedings   in   conformity   with    the   view 
'herein  announced. 
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KNOXVILLE  &  OHIO  RAILROAD  COM- 
PANY,  Appt., 

V. 

James  A.  HARRIS,  State  Comptroller. 

(09  Temi.  684.) 

1.  A  clear  vrant'  of  organic  or  statute  law 
must  be  shown  by  one  who  claims  exemption 
from  taxation. 

2.  An  exemption  from  prl-vileire  taxa- 
tion is  not  included  In  the  exemption  by 
charter  of  the  capital  stock,  dividends,  road, 
and  fixtures,  depots,  workshops,  and  vehicles 
of  a  railroad  company. 


3.  ISxemptlon  from  ad  valorem  taxa- 
tion does  not  Include  exemption  from  nrlvl- 
lege  taxation. 

4.  A  prtvlleire  tax  on  the  occupation  of 
railroad  companies  which  do  not  pay  ad 
valorem  taxes  Is  not  invalid  as  being  a  tax  on 
the  privilege  of  exemption  from  ad  valorem 
taxation,  given  by  charter. 

5.  A  corporation  In  a  "person"  within 
the  meaning  of  the  provision  against  taking 
property  without  due  process  of  law;  and  It 
Is  a  "man"  within  the  provision  against  tak- 
ing property  otherwise  than  by  "the  law  of 
the  land." 

O.     Clasalflcatlon  of  railroad*  for  prlvl- 


NOTB. — For  other  cases  In  this  series  as  to    then   (Ark.)   7  L.  R.  A.  374;  Pittsburgh,  C.  &      # 


uniformity  and  equality  of  tax  on  railroad  prop- 
erty generally,  see  Cass  County  v.  Chicago,  B. 
ft  Q.  R.  Co.  (Neb.)  2  L.  R.  A.  188,  and  note; 
Richmond  ft  D.  R.  Co.  v.  Reldsvllle  (N.  C.)  2 
L.  R.  A.  284  :  St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Wor- 
53  L.  R.  A. 


St.  L.  R.  Co.  v.  State  (Ohio)  16  L.  R.  A.  S80 : 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Backus  (Ind.) 
18  L.  R.  A.  729 ;  and  Hogg  v.  Mackay  (Or.)  1» 
L.  R.  A.  77. 
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leffe  taxation  by  Impoalno:  the  tax  on 
those  f^'liich  do  not  pay  ad  -raloreni 
taxes  is  not  an  unnatural  and  unreasonable 
classification  which  makes  the  tax  a  depriva- 
tion of  property  without  due  process  of  law. 
although  there  are  but  two  railroads  In  the 
class. 

7.  A  constitutional  provision  aaralnst 
dlntlnlslilnar  corporate  po^v^ers  by  spe- 
cial laws  does  not  apply  to  the  mere  Imposi- 
tion of  a  privilege  tax  on  a  company  which 
is  not  exempt  therefrom. 

6.  The  flTood  faith  of  the  lefflslature  In 
IniposlnflT  a  privilege  tax  on  railroad 
companies  that  have  charter  exemptions  from 
ad  valorem  taxation,  or  a  motive  to  deprive 
them  of  that  exemption,  cannot  be  inquired 
Into  by  the  courts. 

9.  A  leslslatnre  '««-hlch  has  the  learal 
rlffht  to  impose  a  privilege  tax  can  exercise 
its  discretion  as  to  the  amount  of  the  tax. 

to.  A  railroad  privilege  tax  <<for  talc- 
InflT  np  and  transporting  freight  and 
passengers  from  one  point  In  this  state  to 
another  point  in  this  state"  does  not  affect 
interstate  commerce. 

(December  3,  1S97.) 

APPEAL  by  complainant  from  a  decree  of 
the  Court  of  Chancery  Appeals  which  re- 
versed a  decree  of  the  Chancery  Court  for 
Knox  County  in  complainant's  favor  in  a 
suit  to  recover  back  taxes  which  were  al- 
leged to  be  illegal  and  were  paid  under  pro- 
test.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Henderaoiif  with  Messrs. 
Iiucky,  Sanford,  Sc  Tyson,  for  appellant: 

Complainant's  charter,  both  by  necessary 
implication  and  by  express  language,  in- 
Tolves  an  exemption  from  the  payment  of  a 
|)rivilege  tax  for  the  very  purpose  for  which 
complainant  was  chartered,  to  wit,  the  oper- 
ation of  its  railroad  for  the  transportation 
of  freight  and  passengers;  and  the  acts  of 
the  Tennessee  leigislature  seeking  to  impose 
such  a  privilege  tax  impair  the  obligations 
of  complainant's  charter  contract. 

Complainant's  charter  exemption  from 
taxation  necessarily  involves  an  exemption 
from  the  payment  of  a  privilege  tax  for  the 
use  of  its  exempt  property  in  the  very  busi- 
ness for  which  the  company  was  chartered, 
and  which  is  nothing  more  nor  less  than  an 
indirect  ad  valorem  tax. 

To  deny  the  right  of  direct  taxation  on 
the  property,  but  permit  the  same  result  to 
1)6  reached  by  a  special  privilepre  tax  for  the 
\ise  of  the  exempt  property  for  the  corporate 
purposes,  would  completely  defeat  the  origi- 
nal intention  of  the  pArties,  and  violate  the 
entire  spirit  of  the  contract. 

Every  element  of  estoppel  which  prevents 
the  state  from  asserting  the  right  to  lay  an 
ad  valorem  tax  upon  the  property  of  com- 
plainant equally  prevents  it  from  attempt- 
ing to  accomplish  the  same  result  by  indi- 
rection in  the  guise  of  a  privilege  tax. 

State  V.  Nashville,  C.  d  8t.  L.  R.  Co.  12 
Lea,  595;  Knoxville  d  O.  R.  Co.  y.  Hicks,  9 
Baxt.  453;  East  Tennessee,  V.  d  G.  R.  Co. 
V.  Pickei'd,  24  Fed.  611;  Farrington  v.  Ten- 
nessee, 95  U.  S.  679,  24  L.  ed.  558. 
^3  L.  R.  A. 


An  exemption  from  an  ad  valorem  tax  in- 
volves exemption  from  a  privilege  tax  for 
the  use  of  the  exempt  prooerty  for  the  cor- 
porate purposes. 

2  Hare,  American  Const.  Law,  p.  759; 
Memphis  v.  Hernando  Ins.  Co.  6  Baxt.  527; 
Turnpike  Cases,  92  Tenn.  369,  22  S.  W.  75. 

Complainant's  exemption  from  taxation, 
contained  in  §  33  of  the  charter,  specifically 
exempts  it  from  any  tax  whatever  until  it 
pays  6  per  cent  dividends,  and  thus  specifi- 
cally prohibits  the  privilege  tax  in  question. 

Buchanan  v.  Knoxville  d  0.  R.  Co.  18  C. 
C.  A.  122,  37  U.  S.  App.  499,  71  Fed.  324. 

Tlie  very  purpose  for  which  complainant 
is  chartered  prevents  the  imposition  of  such 
privilege  tax. 

If  complainant's  charter  exempts  it  from 
the  payment  of  a  privilege  tax,  the  statues 
in  question  are  unconstitutional  in  that  they 
impair  the  obligation  of  complainant's  char- 
ter contract,  in  violation  of  the  Constitution 
of  the  United  States. 

State  V.  Bwnk  of  Commerce,  95  Tenn.  221. 
31  S.  W.  993. 

The  privil^e  tax  sought  to  be  imposed  in 
this  case  is  not  in  substance  and  in  fact  a 
privilege  tax  upon  the  business  or  occupa- 
tion of  transporting  freight  and  passengers 
by  railroad,  but  is  merely  an  attempt  to  tax 
complainant  by  reason  of  and  on  account  of 
its  exemption  from  the  payment  of  an  ad 
valorejn  tax,  and  is  in  fact  a  tax  upon  this 
axemption,  imposed,  not  upon  any  occupa- 
tion or  business,  but  upon  an  entirely  dis- 
tinct and  unconnected  matter,  which  is  not 
the  subject-matter  of  a  privilege  tax,  to  wit, 
complainant's  exemption  from  an  ad  valor- 
cm  tax. 

Under  the  power  to  tax  privileges,  the 
legislature  cannot  declare  anything  to  be  a 
privilege  which  it  may  elect ;  nothing  can  be 
so  declared  except  the  right  or  privil^e  of 
exercising  a  business  or  occupation  or  other 
analogous  affirmative  right  which  can  be 
granted  or  prohibited  by  the  legislature. 

.\  pri\'ilege  is  limited  to  the  exercise  of  an 
occupation. 

French  v.  Baker,  4  Sneed,  193;  Columhiti 
V.  Guest,  3  Head,  413,  465;  State  v.  Sehlier, 
3  Heisk.  281 ;  Jenkins  v.  E^vin,  8  Heisk.  456 : 
Kurth  V.  State,  86  Tenn.  134,  5  S.  W.  593 ; 
Turnpike  Caces,  92  Tenn.  371,  22  S.  W.  75. 

The  allied  privilege-tax  legislation  i? 
partial  and  class  legislation,  not  assessed 
alike  upon  all  persons  engaged  in  this  occu- 
pation, but  attempting  arbitrarily  to  select 
and  tax  a  subclass  of  a  class  engaged  in  this 
occupation,  to  wit,  those  railroad  companies 
which  do  not  pay  an  ad' valorem  tax  to  the 
state, — such  classification  being  based  upon 
no  good  and  valid  reason  and  being  arbitrary 
and  unnatural. 

Stratton  y.  Morris,  89  Tenn.  497,  sub  nam, 
Dihrell  v.  Tjonier,  12  L.  R.  A.  70,  15  S.  W. 
87;  Bwnk  of  the  State  v.  Cooper,  2  Yerg. 
599,  24  Am.  Dec.  517;  Budd  v.  StatCy  3 
Humph.  492,  39  Am.  Dec.  189;  Memphis  v. 
Fislier,  9  Baxt.  239;  Hatcher  v.  State,  12 
Lea,  370;  Woodward  v.  Brien,  14  Lea,  522; 
Burkholtz  v.  Sta>te,  16  Lea,  73;  Ragio  y. 
State,  86  Tenn.  272,  6  S.  W.  401. 
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The  legislative  discretion,  in  this  matter 
is  not  beyond  the  control  of  the  Constitu- 
tion. 

Xafthville  v.  Althrop,  5  Coldw.  554;  State 
V.  iSchlier,  3  Heisk.  281;  Fulgum  v.  Nash- 
inllej  8  Lea,  635;  Vosse  v.  MemphiSf  9  Left, 
294;  Stratton  Claimants  v.  Morris  Claim' 
<intSy  89  Tenn.  525,  suh  nom.  Dihrell  v.  La- 
mier,  12  L.  R.  A.  70,  15  S.  W.  87 ;  Daly  v. 
fitate,  13  Lea,  232;. Turnpike  Cases,  92  Tenn. 
369,  22  S.  W.  75;  State  v.  Alston,  94  Tenn. 
^74,  28  L.  R.  A.  178,  30  S.  W.  750. 

The  legislation  in  question  is  partial  and 
void  for  the  reason  that  it  is  only  levied  up- 
-on  "railroad  companies"  engaged  in  the 
'business  of  transporting  freight  and  passen- 
gers, and  does  not  apply  to  other  persons  not 
formed  into  railroad  companies  who  may  be 
engaged  in  the  same  business,  even  though 
they  may  operate  under  a  charter  exempt- 
ing them  from  the  payment  of  an  ad  valorem 
tax. 

Louisville  d  2V.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  679. 

The  legislation  in  question  is  in  violation 
of  §§  8.  10,  art.  1,  of  the  Constitution  of  the 
United  States,  in  that  it  constitutes  an  un- 
lawful regulation  of  interstate  commerce. 

25  Am.  &  Eng.  Enc.  Law,  p.  34,  note; 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com. 
Rep.  695,  11  Sup.  Ot  Rep.  876;  Moran  v. 
New  Orleans,  112  U.  S.  69,  28  L.  ed.  653,  5 
"Sup.  Ct.  Rep.  38 ;  Pickard  v.  Pullman  South- 
ern Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  0  Sup. 
<yt.  Rep.  635;  Leloup  v.  Port  of  Mobile,  127 
TT.  S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct  Rep.  1380. 

Messrs.  Cordell  Hull  and  G.  W. 
"Pickle,  for  appellee: 

No  legislative  body  sitting  under  a  state 
<^onstitution  of  the  usual  character  has  the 
right  to  sell,  give,  or  bargain  away  forever 
"the  taxing  power  of  the  state. 

Washington  University  v.  Rouse,  8  Wall. 
443,  19  L.  ed.  499 ;  Ford  v.  Delta  d  P.  Land 
ro.  164  U.  S.  666,  41  L.  ed.  592,  17  Sup.  Ct. 
Rep.  230;  Wilminqton  d  W.  R.  Co.  v.  Als- 
hrook,  110  N.  C.  137,  14  S.  E.  652;  Yazoo  d 
M.  Valley  R.  Co.  v.  Thomas,  132  U.  S.  185, 
33  L.  ed.  306,  10  Sup.  Ct  Rep.  68 ;  Memphis 
irf  7i.  R.  R.  Co.  V.  Railroad  Comrs.  112  U.  S. 
f»18,  sub  nom.  Memphis  d  L.  R.  R.  Co.  v. 
Berry,  28  L.  ed.  840,  5  Sup.  Ct.  Rep.  299; 
Rank  of  Comme^'ce  v.  Tennessee,  161  U.  S. 
145.  40  L.  ed.  649,  16  Sup.  Ct  Rep.  4.56; 
Vicksburg,  8.  d  P.  R.  Co.  v.  Dennis,  116  U. 
f?.  668,  29  L.  ed.  771,  6  Sup.  Ct.  Rep.  625; 
Hoge  V.  Richmond  d  D.  R.  Co.  99  U.  S.  350, 
125  *L.  ed.  303 ;  Chicago,  B.  d  K.  C.  R.  Co.  v. 
Ouffey,  120  U.  S.  575,  sub  nom.  Chicago,  B. 
d  K.  C.  R.  Co.  V.  Missouri  ex  rel.  Ouffey,  30 
L.  ed.  734,  7  Sup.  Ct.  Rep.  693;  St.  Louis  v. 
Boatmen's  Ins.  d  T.  Co.  47  Mo.  150;  4 
"Thomp.  Corp.  §  5675;  Wilson  v.  Gaines,  9 
Baxt  551 ;  Memphis  v.  Union  d  Planters' 
Bank,  91  Tenn.  550,  19  S.  W.  758;  State  v. 
Bantc  of  Commerce,  95  Tenn.  221,  31  S.  W. 
993 ;  Turnpike  Cases,  92  Tenn.  369,  22  S.  W. 
76 ;  Grand  Lodge,  F.dA.M.v.  New  Orleans, 
166  U.  S.  146,  41  L.  ed.  952,  17  Sup.  Ct  Rep. 
523. 
$3L.R.  A. 


The  exemption  clause  of  the  chai  ter  of  the 
Knoxville  &  Kentucky  Railroad  Company 
did  not  confer  upon  the  corporation  immuni- 
ty from  privilege  taxes. 

The  exemption  of  the  "capital  stock  in 
the  said  company,"  and  of  "the  dividends 
thereon,"  is  manifestly  an  exemption  of  the 
interests  of  shareholders,  and  not  of  the  com- 
pany. 

People  ex  rcl.  Union  Trust  Co.  v.  Coleman, 
126  N.  Y.  433,  12  L.  Jl.  A.  762,  27  N.  E.  818; 
Tennessee  v.  Whitworth,  117  U.  S.  129,  29 
L.  ed.  830,  0  Sup.  Ct  Rep.  645;  Shelby  Coun- 
ty v.  Union  d  Planters'  Bank,  161  U.  S.  149, 
40  L.  ed.  650,  16  Sup.  Ct  Rep.  558. 

There  is  entire  omission  from  the  statu- 
tory enumeration  of : — 

{a)  The  franchise,  which  is  property  of 
the  corporation,  and  susceptible  of  separate 
assessment 

South  Nashville  Street  R.  Co.  v.  Morrow, 
87  Tenn.  406,  2  L.  R.  A.  853,  11  S.  W.  348; 
Louisinlle  d  N.  R.  Co.  v.  Bate,  12  Lea,  573. 

(b)  The  capital  stock  of  the  corporation, 
which  is  not  the  same  thing  as  its  tangible 
property,  and  certainly  not  the  same  thing 
as  enumerated  parts  of  its  property. 

(c)  Surplus  and  undivided  profits,  which 
are  taxable  despite  an  exemption  of  the 
shares  of  stock. 

Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
134,  40  L.  ed.  645,  16  Sup.  Ct  Rep.  450; 
Shelby  County  v.  Union  d  Planters^  Bank, 
161  U.  S.  149,  40  L.  ed.  650,  16  Sup.  Ct  Rep. 
558;  State  v.  Bank  of  Commerce,  96  Tenn. 
237,  31  S.  W.  993. 

The  exemption  covers  some,  but  not  all,  of 
the  property  of  the  corporation. 

Tennessee  v.  Whitvx>rth,  117  U.  S.  129,  29 
L.  ed.  830,  6  Sup.  Ct.  Rep.  645;  People  ex 
rel.  Union  Trust  Co,  v.  Coleman,  126  N.  Y. 
433,  12  L.  R.  A.  762,  27  N.  E.  818. 

An  exemption  of  particulars,  and  only 
part  of  the  property  of  a  corporation,  is  not 
at  all  out  of  the  usual  course. 

Buchanan  v.  Knoxville  d  0.  R.  Co.  18  C. 
C.  A.  122,  37  U.  S.  App.  499,  71  Fed.  329; 
Central  R.  d  Bkg.  Co.  v.  Wright,  164  U.  S. 
329,  41  L.  ed.  454,  17  Sup.  Ct.  Rep.  80; 
Memphis  d  C.  R.  Co.  v.  Gaines,  97  U.  S.  697, 
24  L.  ed.  1091 ;  St.  Louis,  I.  M.  d  S.  R.  Co. 
V.  Loftin,  98  U.  S.  659,  25  L.  ed.  222. 

Any  occupation  which  is  not  open  to  every 
citizen,  but  can  only  be  exercised  by  a  license 
from  some  constituted  authority,  is  a  privi- 
lege. 

French  v.  Baker,  4  Sneed,  193;  Robertson 
V.  Heneger,  5  Sneed,  258 ;  Colum,bia  v.  Guest, 
3  Head,  414;  State  v.  Schlier,  3  Heisk.  283; 
Jenkins  v.  Etcin,  8  Heisk.  456. 

An  exemption  of  property  from  the  regu- 
lar ad  valorem  tax  is  a  totally  different 
thing  from  the  exemption  of  the  business  or 
occupation  of  the  property  holder  from  a 
privilege  tax  thereon. 

New  Orleans  v.  Citizens*  Bank,  167  U.  S. 
375,  42  L.  ed.  203,  17  Sup.  Ct  Rep.  905; 
Hoive  Mach.  Co.  v.  Gage,  9  jBaxt  618;  State 
V.  Fisk  University,  87  Tenn.  241,  10  S.  W. 
284;  Lightbume  v.  Shelby  County  Ta<ting 
Dist.  4  Lea,  219;  Memphis  v.  Carrington,  91 
Tenn.  611,  19  8.  W.  673;  Lumberville  Dela- 


924 


Tkknbsbeb  Scpueme  Court. 


Dbc^ 


ware  Bridge  Co.  v.  State  Bd,  of  Assessors, 
55  N.  J.  L.  529,  sub  nom.  State,  Lumber- 
ville  Delaware  Bridge  Co.  v.  State  Bd.  of  As- 
sessors, 25  L.  R.  A.  134,  26  Ail.  711. 

Taxes  like  the  one  involved  in  iLis  case 
have  been  repeatedly  held  not  to  be  a  prop- 
erty tax,  but  an  excise,  license,  franchise,  or 
privilege  tax,  and  cannot,  therefore,  be  em- 
braced within  an  exemption  from  property 
taxes  only. 

Home  Ins.  Go.  v.  New  York,  134  U.  S.  594, 
83  L.  ed.  1025,  10  Sup.  Ct.  Rep.  593;  Socie- 
ty for  Savings  v.  Co%te,  6  Wall.  594,  18  L. 
ed.  897 ;  Provident  Inst,  for  SaA)ings  v.  Mas- 
sachusetts, 6  Wall.  611,  18  L.  ed.  907;  Eom^ 
Silver  Min.  Co.  v.  Neu>  York,  143  U.  S.  305, 
36  L.  ed.  164,  4  Inters.  Com.  Rep.  57,  12 
Sup.  Ct  Rep.  403 ;  Maine  v.  Orand  Trunk  R. 
Co.  142  U.  S.  217,  35  L.  ed.  994,  3  Inters. 
C6m.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163; 
Ficklen  v.  Shelby  County  Taxing  Dist.  146 
U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep. 
79,  12  Sup.  Ct.  Rep.  810. 

As  a  result  of  the  strict  construction  of 
exemptions  from  taxation  it  has  been  held 
that  an  exemption  from  "taxes"  or  "taxa- 
tion" does  not  include  exemption  from  spe- 
cial assessments  for  mjinicipal  or  other  pub- 
lic improvements. 

4  Thomp.  Corp.  $  5575;  Ford  v.  Delta  d 
P.  Land  Co.  164  U.  S.  667,  41  L.  ed.  592, 
17  Sup.  Ct.  Rep.  230;  Bailey  v.  Maguire,  22 
Wall.  215,  22  L  ed.  850;  lUinois  C.  R.  Co. 
v.  Decatur,  147  U.  S.  190,  37  L.  ed.  132,  13 
Sup.  Ct.  Rep.  293. 

An  exemption  of  the  property  of  a  corpo- 
ration from  taxation  protects  only  such 
property  as  is  necessary  and  actually  em- 
ployed in  its  business,  leaving  all  other  sub- 
ject to  taxation. 

De  Soto  Bank  v.  Memphis,  6  Baxt.  415,  32 
Am.  Rep.  530;  Bank  of  Commerce  v.  Mc- 
Ooioan,  6  Lea,  703 ;  Central  R.  d  Bkg.  Co.  v. 
Wright,  164  U.  S.  335,  41  L.  ed.  454,  17  Sup. 
Ot.  Rep.  80 ;  Memphis  d  C.  R.  Co.  v.  Oaines, 
97  U.  S.  697,  24  L.  ed.  1091 :  St.  Louis,  I,  M. 
d  S.  R.  Co.  V.  Loftin,  98  U.  S.  559,  25  L.  ed. 
222:  Bank  of  Commerce  v.  Tennessee,  104  U. 
S.  493,  26  L.  ed.  810;  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365,  27  L.  ed.  419, 
2  Sup.  Ct.  Rep.  257 ;  Tennessee  v.  Whitworth, 
117  U.  S.  129,  29  L,  ed.  830,  6  Sup.  Ct.  Rep. 
645. 

The  words  "rights,  privileges,  franchises, 
benefits,  powers,  etc.,"  arc  cut  down  by  con- 
struction so  as  not  to  include  an  exemption 
from  taxation  of  any  character. 

Wilson  v.  Oaines,  9  Baxt  546;  Nashville, 
C.  d  St.  L.  R.  Co.  V.  Hodges,  7  Lea,  665; 
Memphis  v.  Phoenix  F.  d  M.  Ins.  Co.  91 
Tenn.  566,  19  S.  W.  1044;  Memphis  d  C.  R. 
Co.  V.  Oaines,  97  U.  S.  697,  24  L.  ed,  1091 ; 
East  Tennessee,  V.  d  O.  R.  Co.  v.  Hamblen 
County,  102  U.  S.  273,  26  L.  ed.  152;  CucuJ- 
lu  V.  Hernandez,  103  U.  S.  117,  26  L.  ed. 
327 ;  Morgan  v.  Louisiana,  93  U.  S.  217,  23 
L.  ed.  860;  Picard  v.  East  Tennessee,  V.  d 
O.  R.  Co.  130  U.  S.  642,  32  L.  ed.  1053,  9 
Sup.  Ct.  Rop.  640. 

An  exemption  of  "capital  stock"  will  pro- 
tect the  corporation  or  the  stockholders,  but 
not  both. 
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State  V.  Bank  of  Commerce,  95  Tenn.  221,. 
31  S.  W.  993,  161  U.  S.  134,  40  L.  ed.  645,. 
16  Sup.  CL  Rep.  45u;  Central  R.  d  Bk<f.  Co, 
V.  WHght,  164  U.  S.  335,  41  L.  ed.  458,  IT 
Sup.  Ct.  Rep.  80;  Memphis  d  (7.  R.  Co.  r. 
Oaines,  97  U.  S.  697,  24  L.  ed.  1091 ;  St. 
Louis,  I.  M.  d  B.  R.  Co.  v.  Loftin,  98  U.  S. 
559,  25  L.  ed.  222;  Wiggins  Ferry  Co.  \\ 
East  St.  Louis,  107  U.  S.  365,  27  L.  ed.  41J*. 
2  Sup.  Ct.  Rep.  257;  Tennessee  v.  Whit- 
worth,  117  U.  S.  129,  29  L.  ed.  830,  6  Sup. 
Ct.  Rep.  645. 

But  will  not  protect  the  surplus. 

Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
134.  40  L.  ed.  645,  16  Sup.  Ct.  Rep.  456,  95 
Tenn.  222,  31  S.  W.  993. 

Exemptions  from  taxation  are  held  a  per* 
sonal  privilege,  and  not  vendible  or  trans- 
ferable without  express  legislative  authori- 
ty- 

Morgan  v.  Louisiana,  93  U.  S.  217.  23  L- 

ed.  800;  Mercantile  Bank  v.  Tennessee  use  of 
Memphis,  161  U.  S.  161,  40  L.  ed.  656,  1(> 
Sup.  Ct  Rep.  461 ;  Wilson  v.  Ga*w«,  103  I\ 
S.  417,  26  L.  ed.  401 ;  LouisviUe  d  N.  R.  Co. 
V.  Palme.9,  109  U.  S.  244,  27  L.  ed.  922,  5 
Sup.  Ct.  Rep.  193;  State  ex  rel.  Oaines  v. 
Whitworth,  8  Ijea,  594;  Wilson  v.  Oaines,  3 
Tenn.  Ch.  597. 

And  such  exemptions  cannot  be  renevwed^ 
extended,  or  transferred  by  legislative  au- 
thority since  the  Constitution  of  1870. 

Memphis  v.  Memphis  City  Batik,  91  Tenn. 
574,  19  S.  W.  1045;  Mercantile  Bank  v.  Ten- 
nessee use  of  Memphis,  161  U.  S.  161,  40  L, 
ed.  656,  16  Sup.  Ct.  Rep,  461;  Trask  v.  Ma- 
guire, 18  Wall.  391,  21  L.  ed.  938;  4  Thomp. 
Corp.  §  5576. 

Exemptions  will  not  be  extended  by  impli> 
cation  to  other  than  the  things  enumerated. 

Union  Bank  v.  State,  9  Yerg.  490;  Tucker 
V.  Ferguson,  22  Wall.  527,  22  L.  ed.  805: 
Anne  Arundel  County  Comrs.  v.  Annapolis 
d  E.  R.  R.  Co.  47  Md.  592;  State,  Hall. 
Prosecutor,  v.  Parker,  33  N.  J.  L.  315;  State 
V.  Northern  P.  R.  Co.  39  Minn.  25,  38  N.  W. 
635. 

There  is  no  estoppel  by  res  judicata  grow- 
ing out  of  former  suits  over  this  matter  to 
prevent  defendant  from  denying  the  exist- 
ence, transfer,  and  validity  of  said  exemp- 
tion,— at  least  so  far  as  concerns  privilege 
taxes. 

A  privilege  is  whatei'er  the  legislature 
chooses  to  declare  to  be  a  privilege,  and  to 
tax  as  such. 

Kurth  V.  State,  86  Tenn.  134,  5  S.  W,  593 : 
Columbia  v.  Oucst,  3  Head,  414;  Jenkins  v. 
Ewin,  8  Heisk.  456;  Wiltse  v.  State,  8  Heisk. 
544;   Mabry  v.  Tarber,  1  Humph.  94. 

A  statute  is  not  objectionable  as  not  be- 
ing "the  law  of  the  land,"  which  embraces 
all  persons  who  are  or  may  come  into  like 
situation  and  circumstances. 

Stratton  Claimants  v.  Morris  Claimanifs, 
89  Tenn.  521,  sub  nom.  Dibrell  ▼.  Lanier,  12 
L.  R.  A.  70,  15  S.  W.  87. 

The  14th  Amendment  does  not  prohibit 
legislation  by  the  states  limited  as  to  per- 
sons, objects,  or  territorv,  if  all  persons  sub- 
ject to  it  are  treated  alike* 
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Haijes  V.  Missouri,  120  U.  S.  68,  30  L.  ed. 
578,  7  Sup.  Ct.  Rep.  350;  Missouri  P,  R,  Co, 
V.  Machey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Minneapolis  d  SL  L.  R, 
Co.  V.  Uernck,  127  U.  S.  210,  32  L.  ed.  109, 
S  Sup.  Ct  Rep.  1170. 

This  amendment  does  not  abridge  the  po- 
lice power  of  the  states. 

Barhier  v.  Connolly y  113  U.  S.  27,  28  L. 
ed.  923,  5  Sup.  Ct.  Rep.  357. 

Nor  trammel  in  the  least  the  taxing  pow- 
«p  of  the  states. 

Merchants*  d  Mfrs.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  464,  42  L.  ed.  236,  17  Sup. 
Ct  Rep.  829;  BelVs  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup. 
•Ct,  Rep.  533;  Home  Ins.  Co,  v.  "New  York, 
134  U.  S.  594,  33  L.  ed.  1025,  10  Sup.  Ct. 
Hep.  593;  Poct/lc  Exp.  Co.  v.  Seibert,  142 
TJ.  S.  339,  35  L.  ed.  1035,  3  Inters.  Com.  Rep. 
«10,  12  Sup.  Ct  Rep.  250;  Columbia  South- 
ern R,  Co,  V.  Wright,  151  U.  S.  470,  38  L. 
•ed.  238,  14  Sup.  Ct.  Rep.  396. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

The  state,  through  James  A.  Harris, 
comptroller  of  the  treasury,  demanded  of  the 
Knoxville  &  Ohio  Railroad  Company  privi- 
lege taxes  for  the  years  1893, 1894,  1895,  and 
1896,  in  all  $4,820.  Controverting  its  lia- 
bility for  these  taxes,  the  railroad  company, 
pursuant  to  the  statute  in  relation  to  dis- 
puted revenue  claimed  by  the  state  (Mill.  & 
V.  Code,  §§  926-928;  Shannon's  Code,  §§ 
1059-1061),  paid  them  under  protest,  and 
within  thirty  days  from  the  time  of  payment 
brought  this  action  to  recover  from  the  state 
the  sum  so  paid.  The  suit  was  commmenced 
in  the  chancery  court  of  Knox  county 
against  the  comptroller  to  whom  the  taxes 
«rere  paid. 

The  complainant  alleged,  in  substance, 
that  it  was  a  Tennessee  corporation,  owning 
and  operating  a  line  of  railroad  in  this  state 
between  25  and  100  miles  in  length,  and  hav- 
ing rail  and  traffic  connection  at  its  termini 
with  other  railroads,  which  deliver  certain 
of  its  freight  and  passengers  at  points  of 
destination  in  other  states,  and  from  which 
it  receives  freight  and  passengers  starting 
in  other  states  and  destined  to  points  on  its 
line  in  this  state;  that  it  was  successor, 
through  judicial  sale,  to  the  Knoxville  & 
Kentucky  Railroad  Company,  and  as  such 
was,  by  the  terms  of  the  latter's  charter,  ex- 
empt from  all  taxation;  that  its  successor- 
«liip  to  that  company,  and  consequent  ex- 
emption from  ad  valorem  taxes,  had  been 
more  than  once  adjudged  in  courts  of  com- 
petent jurisdiction;  that,  notwithstanding 
this,  the  legislature  of  the  state  had  attempt- 
ed by  various  acts  to  impose  a  privilege  tax 
upon  complainant;  that  by  virtue  of  these 
acts,  though  obnoxious  to  the  Federal  and 
state  Constitutions  in  several  designated 
particulars,  the  comptroller  had  wrongfully 
required  the  complainant  to  pay  the  sum  for 
which  it  sues. 

The  defendant  demurred  to  the  bill  upon 
several  grounds.  The  chancellor  overruled 
the  demurrer,  and,  exercising  a  legal  discre- 
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tion  (Code,  §  3157;  Mill.  &  V.  Code,  §  3874; 
Shannon's  Code,  §  4889),  permitted  an  ap- 
peal. On  reaching  this  court  the  cause  was 
transferred  under  §  14,  chap.  76,  Acts  1895, 
to  the  court  of  chancery  appeals  for  hearing 
and  decision.  That  tribunal  sustainiKi  the 
demurrer  and  dismissed  the  bill.  From  the 
decree  of  dismissal  the  complainant  appealed, 
and  brought  the  cause  into  this  court  again. 

Since  a  demurrer  raises  questions  of  law 
only,  and  causes  decided  by  the  court  of 
chancery  appeals  are  appealable  on  all  ques- 
tions of  law  (Acts  1895,  chap.  76,  §  11),  and 
the  complainant  has  prosecuted  a  broad  ap- 
peal, the  present  cause  is  now  before  this 
court  and  it  was  before  the  other  tribunals, 
for  consideration  and  determination  of  the 
legal  questions  raised  by  the  bill  and  de- 
murrer. 

Owing  te  the  state's  attitude  in  this  case, 
it  is  n(>t  worth  while  te  decide  whether  the 
complainant  is  the  legal  successor  to  the 
Knoxville  &  Kentucky  Rallroexi  Company, 
and  in  that  relation  entitled  to  exemption 
from  ad  valorem  taxation  to  the  extent  pro- 
vided in  the  latter's  charter,  as  it  was  held 
to  be  in  Knowville  &  0,  R.  Co,  v.  Hiclcs,  9 
Baxt  442,  and  in  Bttchanan  v.  KnoxvUle  d 
O,  R.  Co,  18  C.  C.  A.  122,  37  U.  S.  App.  492, 
71  Fed.  324.  The  statutes  lay  a  privilege 
tex  on  such  railroad  companies  only  as  oper- 
ate or  control  lines  in  this  state  and  are  not 
subject  to  ad  valorem  texation;  hence  the 
state,  by  ite  demand  and  receipt  of  the  mon- 
ey here  involved,  treated  the  complainant  as 
in  tiiat  situation,  and  thereby  precluded  it- 
eclf  from  denying  in  this  suit  that  such  was 
its  real  stetus  before  the  law.  Therefore, 
^vithout  approving  or  disapproving  the  deci- 
sion made  m  the  two  cases  jiist  mentioned, 
or  deciding  the  question  anew,  it  will  be  as- 
sumed that  the  complainant  is  really  the 
successor  to  the  Knoxville  &  Kentucky  Rail- 
road Company,  and  as  such  is  entitled  to  ex- 
emption from  ad  valorem  taxation  to  the  ex- 
tent provided  by  that  company's  charter. 
These  observations,  however,  are  scarcely 
more  than  introductory.  They  do  not  solve 
any  of  the  seriously  litigated  questions. 

Ad  valorem  taxation  and  privilege  taxa- 
tion are  different  things,  having  no  necessary  . 
connection.  They  are  distinct  burdens  laid 
by  the  government  upon  those  receiving  its 
protection,  and,  when  legally  imposed,  must 
be  borne  as  a  recompense  for  that  protection. 
The  same  person  may  be  subject  to  both,  or 
to  one  and  not  the  other.  Subjection  to  one 
does  not  mean  subjection  to  the  other,  nor 
does  exemption  from  one  include  exemption 
from  the  other.  Hence  the  assumption  here- 
in that  the  complainant  has  the  same  exemp- 
tion from  ad  valorem  texation  that  ite  prede- 
cessor, the  Knoxville  &  Kentucky  Railroad 
Company^  had  under  its  charter,  does  not  im- 
ply that  it  has  exemption  from  privilege 
texation  also.  Whether  it  has  the  latter  ex- 
emption is  to  be  determined  by  an  original 
construction  of  the  charter.  This  question 
did  not  arise  in  any  of  the  previous  litiga- 
tions with  this  complainant,  but  is  presented 
for  the  first  time  in  this  cause.     Liability 


9U 


TB51VE8SIE  Supreme  Court. 


Decl, 


for  ftd  valorem  taxes  only  was  invalved  in 
the  former  canes. 

Under  the  CoMiitutioii  of  1834  (art.  2,  9 
28,  and  art.  11,  |  7),  which  was  in  force  at 
the  date  of  this  charter,  the  legislature  vtha 
permitted  to  grant  exemption  from  both  ad 
valorctn  and  privilege  taxation  (Memphis  v. 
Memphis  City  Bank,  91  Tenn.  583-585,  19 
8.  W.  1045)  ;  and,  if  it  did  so  in  this  in- 
Htance,  the  Htntc  is  conclusively  bound  there- 
by, notwithstanding  a  sub^^uent  change 
and  reversal  of  governmental  policy  and  law, 
as  shown  by  the  Constitution  of  1870  (art. 
2,  I  28,  and  art  11,  §  7;  Memphis  v.  Mem- 
phis City  Hank,  91  Tenn.  585-589,  19  S.  W. 
1045),  and  legislation  thereunder.  Valid 
corporate  ehnrters  have  long  been  held  to  be 
contracts,  within  the  meaning  of  that  provi- 
sion of  tlie  Federal  (Constitution  (art.  1,  § 
10),  and  of  the  state  Constitution  (art.  1,  § 
20) ,  which  prohibits  the  passage  of  any  "law 
impairing  the  obligation  of  contracts." 
Dartmouth  College  v.  Woodicard,  4  Wheat. 
518,  4  L.  ed,  (129;  Farritigton  v.  Tennessee, 
95  U.  S.  »i84,  24  h.  ed.  559 ;  Union  Bank  v. 
Htate,  9  Yerg.  490;  Memphis  v.  Hernando 
Ins,  Co.  0  Biixt.  627;  Htate  v.  Butler,  13 
Lea,  408.  80  Tenn.  014,  8  S.  VV.  580;  Mem- 
phis y.  Union  d  Planters*  Bank,  91  Tenn. 
540,  19  S.  W.  758;  Memphis  v.  Home  Ins. 
Co.  91  Tenn.  501,  19  S.  W.  1042;  State  v. 
Bank  of  Commerce,  05  Tenn.  220,  31  S.  W. 
993.  It  follows,  therefore,  that  if  the  char- 
(x»r  of  the  Knoxville  &  Kentucky  Railroad 
Company  included  exemption  from  privilege 
taxation  as  well  as  from  ad  valorem  taxa- 
tion, and  if  the  complainant  has  acquired  all 
Uie  exemption  of  that  charter  (which  latter 

Sro(K>Hittou  is  assumed),  the  enactments,  un- 
er  which  the  complainant  was  requir^  to 
pay  Uio  privilege  taxes  here  involved,  are  ob- 
noxious to  both  Federal  and  state  Constitu- 
tions, in  tlint  they  impair  tho  obligation  of 
tlie  charter  contract. 

Did  that  charter  grant  exemption  from 
privilege  t^xxationY  Taxes  arc  the  lifeblood 
of  civil  government  The  right  of  taxation 
is  an  attribute  of  sovereignty.  It  is  inher- 
ent in  the  state,  and  essential  to  the  perpe- 
tuity of  its  institutions;  consoquentJy  he 
who  claims  exemption  must  justify  his  claim 
by  Uie  clearest  grant  of  organic  or  statute 
law.  Kvery  presumption  is  against  any  sur- 
render of  the  taxing  power,  and  every  doubt 
must  bo  rosolvcyi  in  favor  of  the  state.  Un- 
less the  intention  to  surrender  that  power 
is  manifested  by  words  too  plain  to  be  mis- 
taken, it  must  W  held  still  to  exist.  Mem- 
phis V,  Vuion  tf  Planters!*  Bank,  91  Tenn. 
5,^").  19  S.  W.  75S;  Memphis  v.  Home  Ins, 
Co.  91  Tenn.  5lV2,  19  S.  W.  1042:  Memphis 
V.  Me^tpM^  Citw  BanK\  91  Tenn.  579.  19  S. 
W.  1045:  Turnpike  Casea,  92  Tenn.  373.  22 
S.  W,  T."^;  ^tatiT  v.  Bank  of  Commeree.  95 
Tenn.  2:27.  31  S.  W.  993:  ^Vil<on  v.  Cain<s,  9 
lU\t.  »V>1 :  ()*u>  Life  Ins,  cf  T,  Co.  v.  D*hoIt. 
U»  How.  43,^.  14  Ik  etl.  lOOo:  Dehucare  Rail- 
ro*ui  Tiix,  IS  Wall.  220.  sub  mom,  Minot  v. 
PKuaiUlphio.  W,  <f  B.  R.  Co,  21  I^  ed.  S94; 
F'ie  K\  Co.  T.  rt-n'Kcv.'mwuK  21  Wall.  49S, 
22  T*  e^l.  59S:  farr; h-'J-h  t.  rrn»i<-s.<fr.  95 
r.  S,  OSt;,  24  L.  ed.  50*0:  v^f.  7  .».w.  /.  M,  ^ 
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S.  R.  Co.  V.  Loftin,  98  U.  S.  559,  25  I^  ed. 
222;  Tennessee  v.  Whitu<Mrth,  117  U.  S.  136, 
29  L.  ed.  832,  6  Sup.  Ct.  Rep.  645;  Chica^, 
B.  ii  K.  C.  R.  Co.  v.  Ouffey.  120  U.  S.  569, 
sub  nom.  Chicago,  B.  d  K.  C.  R.  Co.  v.  Mis- 
souri ex  ret.  Guffey,  30  I*,  ed.  732,  7  Sup.  Ct. 
Rep.  693  J  New  Orleans  City  d  Lake  R.  Co. 
V.  Noic  Orleans,   143  U.  S.   195,  36  L.  ed. 
122,  12  Sup.  Ct.  Rep.  406;  Philadelphia,  W. 
d  B.  It.  Co.  V.  Maryland,  10  How.  376.  13  L, 
ed.  4C1.     In  the  case  last  cited.  Chief  Jus- 
tice Taney,  speaking  for  the  Supreme  Court 
of  the  United  States,  said:     "TTiis  court  on 
several  occasions  has  held  that  the  taxing 
power  of  a  state  is  never  presumed  to  be  re- 
linquished, unless  the  intention  to  relinquish 
is  declared  in  clear  and  unambiguous  tfrms. ' 
10  How.  393.  13  L.  ed.  408.     In  Vickshurg, 
»S'.  d  P.  R.  Co.  V.  Dennis,  116  U.  S.  665,  29 
L.  ed.  770,  6  Sup.  Ct,  Rep.  625,  decided  many 
years  later  by  the  same  court,  Mr.  Justica 
Gray,  after  quoting  the  foregoing  language 
of  Chief  Justice  Taney,  said:     "In  the  sub- 
sequent  decisions   the  same  rule  has   been 
strictly  upheld  and  constantly  reaflirmed  in 
e^'ery   variety   of   expression.     It   has   been 
said  that  'neither  the  right  of  taxation  nor 
any  other  power  of  sovereignty  will  be  held 
by  this  court  to  have  been  surrendered,  un- 
less such  surrender  is  expressed  in  terms  too 
plain  to  be  mistaken.'    That  exemption  from 
taxation  'should  never  be  assumed,   unless 
the  language  used  is  too  clear  to  admit  of 
doubt.'    That  'nothing  can  be  taken  against 
the  state  by  presumption  or  inference.     The 
s\!r render,  when  claimed,  must  be  shown  by 
clear,  unambiguous  language,  which  will  ad- 
mit of  no  reasonable  construction  consistent 
with   the  reservation  of  the  power.     If   a 
doubt  arise  as  to  the  intent  of  the  l^sla- 
ture,  that  doubt  must  be  solved  in  favor  of 
the  state.*    That  a  state  'cannot,  by  ambigu- 
ous language,  be  deprived  of  this  highest  at- 
tribute of  so\'ereignty.'    That  any  contract 
of  exemption  'is  to  be  rigidly  scrutinized, 
and    never   permitted   to  extend,   either    in 
scope  or  duration,  beyond  what  the  terms  of 
the   concession  clearly  require.*     And   that 
such  exemptions  arc  regarded  *as  in  deroga- 
tion of  the  sovereign  authority  and  of  com- 
mon right,  and  therefore  not  to  be  extended 
beyond  the  exact  and  express  re(|uirement  of 
the    grants    construed    strict isstmi    juris."* 
Chief  Justice  Fuller,  in  Yazoo  d  M.  ValUy 
R.  Co.  V.  Thomas.  132  U.  S.  185, 33  L.  ed.  306. 
10  Sup.  Ct.  Rep.  72.  expressed  the  rule  thus: 
'^Exemptions  from  taxation  are  regarded  Wi 
in  derogation  of  the  sovereign  authority  and 
of  common  right,  and  therefore  not  to  be  ex- 
tended beyond  the  exact  and  express  require- 
ments of  the  language  used,  construed  strict- 
issimi  juris.*^     Mr.  Justice  Peckham,   in  a 
more  recent  case,  phra<ed  the  rule  as  fol- 
lows:    *'Tax€^     being   the    sole    means     by 
which  sovereiinities  can  maintain  their  ex- 
istence, any  claim  on  the  part  of  anyone  to 
lie  exempt  from  the  full  payment  of  his  share 
of  taxes  on  any  portion  of  his  property  must, 
on    tb.'it    account,   be   dearly     defined    aad 
founded  upon  plain  lansuage.    There  nnist 
be  no  doubt  or  ambiguity  in  the 
u-sod  ur»*>n  which  the  cliim  to  the 
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it  founded.  It  has  been  said  that  a  well- 
founded  doubt  is  fatal  to  the  claim.  No  im- 
plication will  be  indulged  in  for  the  purpose 
of  construing  the  language  used  as  giving 
the  claim  for  exemption,  where  such  claim 
is  not  founded  upon  the  plain  and  clearly- 
cxpreascd  intention  of  the  taxing  power." 
Bank  of  Commerce  v.  Tennessee ^  161  U.  S. 
146,  40  L.  ed.  640,  16  Sup.  Gt.  Rep.  460.  In 
a  still  later  case  Mr.  Justice  Brewer  said: 
"It  is  abundantly  established  by  the  deci- 
aions  of  this  as  of  other  courts  that  exemp- 
tions from  taxation  "are  to  be  strictly  con- 
strued, and  that  no  claim  of  exemption  can 
be  sustained  unless  within  the  express  let- 
ter, or  th-e  necessary  scope,  of  the  exempting 
clauee,"  Ford  v.  Delta  d  P.  Land  Co.  164 
U.  S.  666,  41  L.  ed.  592,  17  Sup.  a.  Rct. 
232.  This  rule  of  construction,  so  firmly 
fixed  in  the  jurisprudence  of  this  country,  is 
applicable  in  every  case, — to  ad  valorem  and 
privilege  taxation  equally,  and  whether  the 
claim  be  of  total  or  partial  exemption.  The 
exact  measure  of  immunity  in  each  case  is 
to  be  ascertained  from  the  language  em- 
ployed in  the  particular  grant. 

The  exemption  clause  in  the  charter  of  the 
Knoxville  &  Kentucky  Railroad  Company, 
under  which  the  complainant  asserts  immu- 
nity, is  found  in  §  33,  chap.  217,  Acts  1855- 
56,  and  is  as  follows:  "That  the  capital 
stock  in  said  company,  the  dividends  there- 
on, and  the  road  and  fixtures,  depots,  work- 
shops, warehouses,  and  vehicles  of  transpor- 
tation belonging  to  said  company,  shall  be 
forever  exempt  from  taxation;  and  it  shall 
not  be  lawful  for  the  state,  or  any  corpora- 
tion or  municipal  police,  or  other  authority 
thereof,  or  of  any  town,  city,  county,  or  dis- 
trict thereof,  to  impose  any  tax  upon  such 
stock  or  dividends,  property  or  estates: 
provided,  the  stock  or  dividends,  when  the 
said  dividends  shall  exceed  the  legal  inter- 
est of  the  state,  may  be  subject  to  taxation 
by  the  state  in  common  with  and  at  the  same 
rate  as  money  at  interest;  but  no  tax  shall 
be  imposed  so  as  to  reduoe  the  part  of  the 
dividends  to  be  received  by  the  stockholders, 
below  the  legal  interest  of  the  state."  To 
meet  the  condition  contained  in  the  proviso, 
the  complainant  alleged,  as  a  matter  of  fact, 
that  "no  dividend  had  ever  been  paid  on  its 
capital  stock."  The  demurrer  admitted  the 
allegation.  Thus,  it  is  established  that  the 
time  has  not  yet  arrived  for  the  state  to  re- 
sume any  part  of  the  taxing  power  actually 
surrendered  by  the  preceding  portion  of  the 
section. 

What  nart  of  that  power  was  there  sur- 
rendered? For  reasons  already  stated,  it  is 
assumed,  and  the  state  is  precluded  from 
denying,  that  the  corporation  was  granted 
complete  inununity  from  ad  valorem  taxa- 
tion, and  it  was  so  adjudged  in  tlie  two 
rases  cited.  It  cannot  escape  observation, 
however,  that  only  certain  parts  of  the  cor- 
poration's property,  present  and  prospective, 
were  mentioned  for  exemption,  and  that,  if 
the  question  of  ad  valorem  taxation  were 
now  before  the  court,  the  exemption  should 
be  limited  to  those  parts.  The  company's 
franchise  and  its  surplus  are  two  elements 
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of  corporate  property  not  mentioned  or  in- 
cluded. The  former  of  these  is  a  subject  of 
taxation,  and  when  not  exempt  must  be  in- 
cluded in  the  assessment  {South  NashriJle 
Street  K.  Co.  v.  Morrow,  87  Tenn.  40G,  2  L. 
R.  A.  853,  11  S.  W.  348;  Louisville  d  .Y.  R. 
Co.  V.  Bate,  12  Lea,  673)  ;  and  the  same  is 
true  of  the  latter  (Bank  of  Commerce  v» 
Tennessee,  161  U.  S.  134,  40  L.  ed.  645,  Ki 
Sup.  Ct.  Rep.  456;  Shelby  County  v.  Union 
d  Planters*  Bank,  161  U.  S.  149,  40  L.  ed. 
650,  16  Sup.  Ct.  Rep.  658;  State  v.  Bank  of 
Commerce,  95  Tenn.  222,  31  S.  W.  993) .  Cor- 
porate property  has  been  said  to  consist  of 
three  separate  and  distinct  things, — capital 
stock,  franchise,  and  surplus.  People  ex  rvl. 
Union  Trust  v.  Coleman,  126  N.  Y.  433,  12 
L.  R.  A.  762,  27  N.  E.  818.  In  this  view, 
the  word  "property"  in  the  exemption  clause 
of  this  charter  might  well  be  held  to  include 
franchise  and  surplus,  but  for  its  restrictive 
qualification.  The  exemption  is  not  of 
''property"  in  the  broadest  sense,  but  of 
"such  property,"  meaning  that  previously 
enumerated.  The  grant  particularized  the 
things  to  be  exempt,  and  for  that  reason  the 
exeniption  should  be  limited  to  tne  particu- 
lars of  the  enumeration. 

About  exemption  from  privilege  taxation 
there  appears  to  us  less  room  for  plausible 
debate.  After  a  careful  study  of  the  ex- 
emption clause  in  all  of  its  parts,  this  court 
is  not  able  to  discover  «ven  an  indication  of 
an  intention  on  the  part  of  the  legislature 
thereby  to  grant  immunity  from  privilege 
taxation,  and  much  less  is  it  able  to  discov- 
er in  the  language  used  an  unmistakable 
purpose  to  do  so.  Such  an  intention  is  not 
expressed  in  the  words  employed,  nor  can  it 
be  legitimately  implied  from  them.  The 
thing  upon  which  a  privilege  tax  might  be 
laid — the  company's  business  or  occupation 
— was  not  mentioned,  di recti v  or  i ndi recti v, 
in  the  whole  clause.  Only  those  things  up- 
on which  an  Ad  valorem  tax  might  be  laid — 
property  of  different  kinds — were  enumer- 
ated or  included.  The  legislature  well  knew 
of  the  two  kinds  of  taxation  to  which  the 
company  might  be  subjected,  and.  of  the 
things  upon  which  the  one  tax  and  the  other 
were  separately  leviable  (Const.  1834,  art. 
2,  §  28),  and,  with  that  knowledge,  it  grant- 
ed immunity  to  certain  of  the  things  subject 
to  ad  valorem  taxation,  but  did  not  mention 
or  include  that  thing  which  alone  was  sub- 
ject to  privilege  taxation.  This  action  of 
that  body  can  be  explained  upon  no  other 
reasonable  hypothesis  than  that  it  intend- 
ed, for  reasons  satisfactory  to  itself,  and 
which  no  one  may  gainsay,  to  grant  the  im- 
munity to  the  particular  property  named 
from  that  kind  of  taxation  to  which" it  would 
otherwise  be  subject,  and  to  nothing  else, 
and  from  no  other  taxation.  Expressio  uni- 
us  est  exclusio  alici'ius. 

The  scope  of  the  exemption  given  to  the 
preceding  portion  of  the  pection  is  in  no 
degree  enlarged,  but  only  conditionally  lim- 
ited, by  the  proviso.  The  wor(N  "taxation" 
and  "no  tax,"  occurring  in  the  latter,  relate 
exclusivelv  to  the  same  kind  of  taxation 
previou«sly  contemplated,  and   to   the  same 
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things  prcvioualy  enumerated  for  exemp- 
tion, and  do  not  refer  to  any  different  kind 
*of  taxation,  or  introduce  any  new  or  addi- 
tional subject-matter.  It  is  worthy  of  repe- 
tition that  privilege  taxation  relates  to  a 
business,  an  occupation,  or  the  like;  and  ad 
valorem  taxation,  to  property;  and  that 
neither  includes  the  other. 

In  the  present  case  the  complainant  is 
i:reated  as  having  complete  exemption  from 
the  latter,  and  it  is  urged  that  this  neces- 
sarily involves  exemption  from  the  former. 
Not  so.  Exemption  from  ad  valorem  taxa- 
tion no  more  includes  exemption  from  privi- 
I^e  taxation  than  the  imposition  of  an  ad 
valorem  tax  includes  the  impoeition  of  a 
privilege  tax.  If  one  imposition  does  not 
•embrace  both,  one  exemption  does  not  em- 
brace both.  No  more  is  it  an  answer  to 
this  interpretation  to  say  that  it  leaves  the 
immunity  allowed  less  valuable  to  the  com- 
plainant than  it  would  otherwise  be.  That 
wa«  a  matter  for  the  consideration  of  the 
legislature  making  the  grant.  Memphis 
OasUght  Co.  v.  Shelby  Cown^iy  Taaing  Diat, 
109  U.  S.  398,  27  L.  ed.  976,  3  Sup.  Ct. 
Kep.  205 ;  Turnpike  Casee,  92  Tenn.  372,  373, 
22  S.  W.  75.  A  like  objection  by  the  holders 
of  exempt  shares,  to  the  taxation  of  a  bank's 
surplus,  though  conceded  to  be  sound  in  fact, 
was  overruled  as  untenable  in  law,  in  the 
recent  case  of  Bank  of  Commerce  v.  Tennes- 
see, 161  U.  S.  148,  40  L.  ed.  060,  16  Sup.  Ct 
Kep.  456. 

It  is  not  to  be  implied  from  what  has  been 
said  that  no  exemption  from  privilege  taxa- 
tion could  have  been  granted  without  nam- 
ing the  subject  of  such  taxation  and  exempt- 
ing it  in  so  many  words.  That  result  could 
have  been  accomplished  by  a  statement  that 
the  company  was  to  have  exemption  from  all 
taxation,  or  by  any  other  form  of  expres- 
sion that  woiild,  beyond  doubt,  disclose  such 
an  intention.  But  in  this  case,  as  in  that 
of  New  Orleans  City  d  Lake  R.  Co,  v.  New 
Orleans,  143  U.  S.  195,  36  L.  ed.  122,  12  Sup. 
*Ct.  Rep.  406,  there  is  "no  evidence  of  an  in- 
tention" to  grant  exemption  from  privilege 
taxation.  The  exemption  clause  construed 
in  Memphis  v.  Union  d  Planters*  Bank,  91 
Tenn.  546,  19  S.  W.  758,  and  held  to  include 
privilege  taxation,  recited  that  the  charter 
tax  named  should  "be  in  lieu  of  all  other 
taxes."  Of  the  same  import  were  the  ex- 
emption clauses  before  the  court  in  Memphis 
V.  Hernando  Ins,  Co.  6  Baxt.  527,  and  in 
Union  Bank  v.  State,  9  Yerg.  490,  where  like 
holdings  were  made.  Besides  the  great  dif- 
ference between  the  language  of  those  ^ants 
aiKl  that  of  this  one,  which  is  controlling,  it 
may  be  remarked,  in  passing,  that  there  was 
some  money  consideration  tor  those  grants, 
in  the  form  of  a  commuted  tax,  and  there 
was  none  in  this  one.  Privilege  taxation 
was  not  "within  the  express  letter,  or  neces- 
sary scope,  of  the  exempting  clause"  (164  U. 
S.  6G0,  41  L.  ed.  500,  17  Sup.  Ct.  Rep.  232) 
•of  this  charter;  hence  it  was  not  included, 
and  the  subsequent  acts  imposing  the  privi- 
lege taxes  here  complained  of  do  not  impair 
the  (^ligation  of  the  company's  charter  con- 
tract, and  thereby  violate  §  10,  art.  1,  of  the 
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Federal  Constitution  and  §  20,  art.  1,  of  the 
Constituticm  of  the  state. 

In  the  next  place,  H  is  alleged  and  urged 
against  the  validity  of  this  legislation  that 
the  requisition  made  under  the  name  of  a 
privilege  tax  is  not  such  in  reality;  that  the 
so-called  "tax"  is  not  imposed  on  the  busi- 
ness or  occupation  of  the  complainant,  which 
alone  could  be  the  subject  of  privilege  taxa- 
tion, but  solely  upon  an  abstract  condition, 
— the  mere  fact  of  its  "exemption  from  an 
ad  valorem  tax."  The  Constitution  of  the 
state  (art.  2,  §  28)  recognizes  only  two  gen- 
eral kinds  of  taxation, — ad  valorem  and 
privilege.  These  oover  the  whole  domain  of 
taxation,  and  beyond  these  the  legislature 
may  not  go  in  the  imposition  of  taxes.  Mem- 
phis V.  Memphis  City  Bank,  91  Tenn.  588, 
19  S.  W.  1045;  Reelfoot  Lake  Levee  Diat.  v. 
Daweon,  97  Tenn.  151,  168,  169,  34  L.  R.  A. 
725,  36  S.  W.  1041.  In  respect  of  the  sub- 
jects of  the  latter  kind,  the  legislative  dis- 
cretion has  a  very  comprehensive  range.  At 
the  least,  any  occupation,  business,  employ- 
ment, or  the  like,  aJBTecting  the  public,  may 
be  classed  and  taxed  as  a  privilege.  Turn- 
puce  Cases,  92  Tenn.  872,  22  S.  W.  75 ;  Kurth 
V.  State,  86  Tenn.  136,  5  S.  W.  693;  Jenkins 
V.  Ewin,  8  Heisk.  456;  Wiltse  v.  State,  8 
Heisk.  544;  State  v.  Schlier,  3  Heisk.  281; 
Columbia  v.  (htest,  3  Head,  414 ;  Robertson 
V.  Eeneger,  5  Sneed,  258;  French  v.  Baker, 
4  Sneed,  193;  Mabry  v.  Tarver,  1  Humph. 
94.  The  legislation  here  impeached  origi- 
nated with  §  5,  chap.  130,  p.  266,  Acts  1889, 
and  without  mat^ial  change,  except  in 
amount  of  annual  tax,  has  been  re-enacted 
by  each  succeeding  legislature.  Acts  1891 
(Ex.  Sees.)  p.  71,  chap.  25,  §  4;  Acts  1893, 
p.  145,  chap.  89,  §  5;  Acts  1895  (ExT.  Sess.) 
p.  592,  chap.  4,  §  7 ;  Acts  1897,  p.  76,  diap. 
2,  §  6.  The  provision  under  which  the  ag- 
gregate sum  here  sued  for  was  demanded 
and  collected,  so  far  as  need  now  be  auoted, 
is  in  these  words:  "That  the  following 
corporations  shall  pay  directly  to  the  comp- 
troller's office  the  following  taxes  on  the 
following  privileges:      .  Railroad 

companies,  not  paying  an  ad  valorem  tax  to 
the  state,  each"  a  given  amount  per  annum, 
according  to  mileage  operated  or  controlled. 
Acts  1893,  pp.  143,  145,  chap.  89,  §  5;  Acts 
1895  (Ex.  Sess.)  p.  592,  chap.  4,  §  7.  This 
language  disclosed,  as  we  think,  an  obvious 
intent  on  the  part  of  the  assembly  to  declare 
the  business,  occupation,  or  employnoent  of 
the  class  of  railroad  companies  designated 
to  be  a  privilege,  and  to  impose  a  tax  upon 
that  business,  occupation,  or  employment. 
The  abstract  condition  or  fact  of  "not  pay- 
ing an  ad  valorem  tax  to  the  state"  is  not 
the  thing  declared  to  be  a  privilege  and 
taxed  as  such,  but  it  is  merely  descriptive, 
and  serves  only  as  a  designation  of  that  class 
of  railroad  companies  whose  business,  occu- 
pation, or  employment  is  made  a  taxable 
privilege.  In  this  aspect,  the  Turnpike 
Cases,  92  Tenn.  369,  22  S.  W.  75,  were  pre- 
cisely like  this  one,  though  this  feature  was 
not  there  discussed.  The  privilege  tax  there 
was  laid  on  turnoike  companies  "that  col- 
lect toll  both  ways."    Yet  the  circumstance 
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of  collecting  "toll  both  ways"  was  not  the 
thing  privileged  and  taxed;  it  was  only  the 
nieiuis  of  identifying  the  companies  whose 
business,  occupation,  or  employment  was 
taxed  as  a  privilege.  But  if  there  was  real- 
ly a  doubt,  (and  there  is  none)  between  this 
construction  of  the  present  acts  and  that 
contended  for  by  this  complainant,  and  both 
were  plausible,  the  former  would  prevail,  if 
for  no  other  reason,  because  it  would  sustain 
the  validity  of  the  legislation.  All  intend- 
ments are  in  favor  of  the  constitutionality  of 
an  act  passed  with  requisite  form  and  cere- 
mony, as  was  true  in  this  instance;  and, 
where  one  of  two  reasonable  constructions 
would  render  the  law  obnoxious  to  the  CJon- 
stitution  and  the  other  would  not,  the  latter 
would  be  adopted  by  the  courts.  Sutherland, 
Stat.  Constr.  §  332;  Cooley,  Const.  Lim.  5th 
ed.  218;  Black,  Const.  Law,  §  28;  Brotim  v. 
mate,  12  Wheat.  43G,  6  L.  ed.  684;  State  v. 
Yardley,  95  Tenn.  560,  34  L.  R.  A.  656,  32 
S.  W.  481;  Cole  Mfg,  Go.  v.  Falls,  90  Tenn. 
469,  16  S.  W.  1045;  Ellis  v.  State,  92  Tenn. 
93,  20  S.  W.  500;  Illinois  C.  R.  Co.  v.  Crider, 
91  Tenn.  507,  19  S.  W.  618. 

Complainant  further  assails  this  legisla- 
tion, and  says  that  it  deprives  the  complain- 
ant of  its  property  "without  due  process  of 
law,"  thereby  violating  §  1,  art,  14,  of  the 
Amendments  tp  the  Constitution  of  the 
United  States;  and  that  it  deprives  com- 
plainant of  its  property  otherwise  than  by 
**tlie  law  of  the  land,"  thereby  violating  § 
8,  art.  1,  of  the  Constitution  of  the  state. 
This  double  assailment  may  be  treated  as 
one  objection,  since  "due  process  of  law"  and 
the  "law  of  the  land"  are  synonymous 
phrases,  and  that  which  is  violative  of  the 
one  is  violative  of  the  other  also,  and  vice 
versa.  Sta4e  v.  Staten,  6  Coldw.  234,  244; 
Knox  v.  State,  9  Baxt.  207;  Er vine's  Ap- 
peal. 16  Pa.  256,  55  Am.  Dec.  499;  Parsons 
V.  Russell,  11  Mich.  129,  83  Am.  Dec.  728; 
Den  ex  dem.  Murray  v.  Uohoken  Land  &  Im- 
prov.  Co.  18  How.  272,  15  L.  ed.  372;  David- 
son V.  New  Orleans,  96  U.  S.  97,  101,  24  L. 
ed.  616,  618;  Cooley,  Const.  Lim.  pp.  429 
€t  sea.  A  corporation  is  a  "person"  within 
the  moaning  of  the  provision  forbidding  the 
deprivation  of  property  "without  due  proc- 
ess of  law"  {vovington  d  L.  Tump.  Road 
Co.  v.  Samlford,  164  U.  S.  578,  41  L.  ed.  560, 
17  Sup.  Ct.  Rep.  198;  Gulf,  C.  d  8.  F.  R.  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255),  and  a  "man"  within  that  for- 
bidding deprivation  of  property  otherwise 
than  by  "the  law  of  the  land."  These  acts 
impose  a  tax  on  certain  corporations.  The 
tax  is  to  be  paid  in  money,  and  money  is 
"property."  Consequently  the  imposition 
and  collection  of  the  tax  is  a  deprivation  of 
property,  and  the  acta  are  void  as  in  conflict 
with  those  provisions,  if  it  be  true  that  the 
tax  imposed  is  collectible  otherwise  than  by 
"due  process  of  law"  or  by  "the  law  of  the 
land."  The  precise  objection  pressed  against 
the  acts  is  that  they  constitute  vicious  class 
lefifislation,  in  that,  as  alleged  in  the  bill, 
they  apply  to  only  two  of  the  seventy-five 
railroad  companies  operating  or  controlling 
lines  of  road  in  the  state,  and  the  classifica- 
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tion  is  unnatural  and  arbitrary.  The  acts 
do  divide  the  railrocui  companies  in  the  state 
into  two  classes:  (1)  Those  "not  paying 
an  ad  valorem  tax  to  the  state,"  and  (2) 
tliose  paying  such  tax;  and  they  impose  a 
privil^e  tax  upon  tnose  of  the  former  class 
only.  This  is  class  legislation,  undoubted- 
ly, but  it  is  not  of  the  vicious  or  forbidden 
kind.  It  applies  equally  to  all  corporations 
that  are  or  may  be  in  like  situation  or  cir- 
cumstances, and  thereby  meets  the  first  re- 
quirtoent  of  valid  class  legislation;  and  it 
makes  a  natural  and  reasonable  classifica- 
tion, thereby  meeting  the  other  requirements 
of  such  legislation.  Sutton  v.  State,  96 
Tenn.  696,  710,  33  L.  R.  A.  589,  36  S.  W. 
097  ;  State  v.  Alston,  94  Tenn.  674,  28  L.  R. 
A.  178,  30  S.  W.  750;  Turnpike  Vases,  92 
Tenn.  369,  22  S.  W.  75;  Illinois  C.  R.  Go.  y. 
Crider,  91  Tenn.  490,  19  S.  W.  618 ;  Stratton 
Claimants  y.  Morris  Claimants,  89  Tenn. 
500,  sub  nom.  Dibrell  v.  Lanier,  12  L.  R.  A. 
70,  16  S.  W.  87;  Demoville  v.  Davidson 
County.  87  Tenn.  214,  10  S.  VV.  353 ;  Debar- 
dclabcn  y.  State,  99  Tenn.  649,  42  S.  W. 
684;  Lowe  y.  Kansas,  163  U.  S.  81,  41  L.  ed. 
78,  16  Sup.  Ct.  Rep.  1031;  Gulf,  C.  d  8.  F. 
R.  Co.  y.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255;  Jones  v.  Brim,  165  U. 
S.  180,  41  L.  ed.  677,  17  Sup.  Ct.  Rep.  282; 
CwAngton  d  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup. 
Ct.  Rep.  198;  Kcw  York,  N.  H.  d  H.  R.  Co. 
V.  New  York,  165  U.  S.  628,  41  L.  ed.  853, 
17  Sup.  Ot.  Rep.  418;  Hayes  v.  Missouri,  120 
U.  S.  68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350 ; 
BelVs  Gap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533 ;  Co- 
lumbus  Southern  R.  Co.  y.  Wright,  151  U. 
S.  470,  38  L.  ed.  238,  14  Sup.  Ct.  Rep.  396. 
That  it  meets  the  first  of  these  requirements 
is  self-evident,  and  that  it  meets  the  other 
one  becomes  manifest  when  it  is  considered 
that  those  companies  upon  which  the  privi- 
lege tax  is  imposed  are  not  otherwise  mak- 
ing any  contribution  to  the  support  of  the 
state  government  that  protects  their  business 
and  property  in  the  same  manner  that  it 
does  those  of  the  companies  of  the  other 
class,  which  are  contributing  their  part  to 
that  support  by  the  payment  of  an  ad  va- 
lorem tax.  What  €K>under  and  more  natural 
reason  could  be  found  for  a  classification 
than  that  these  are  already  bearing  some  of 
the  burdens  of  government  and  those«are 
not?  A  classification  with  such  a  reason 
to  support  it  (and  it  may  have  been  prompt- 
ed by  others  which  the  court  may  not  and 
need  not  state  or  discover)  cannot  justly  be 
characterized  as  unnatural  and  arbitrary. 
The  ground  for  the  classification  upheld  in 
the  Turnpike  Cases,  92  Tenn.  369,  22  S.  W. 
75,  was  not  so  strong,  and  yet  it  was  in  some 
degree  of  the  same  nature.  The  act  there 
questioned  (Acts  1891  [Ex.  Sess.]  p.  67, 
chap.  25,  §  3)  imposed  a  privilege  tax  on  all 
turnpike  companies  "that  collect  tolls  both 
ways,"  and  not  on  others.  Manifestly  the 
principal,  if  not  the  only,  reason  for  this 
classification  was  that  the  companies  sub- 
jected to  the  tax  were  enjoying  greater  ad- 
yantagas,  with  the  sanction  of  the  state,  than 
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those  enjoyed  by  the  ooinpanies  not  so  taxed* 
It  is  of  no  oonsequence  th&t  there  may  be 
but  two  railroad  companiea,  as  alleged  in 
the  bill,  to  which  this  privilege  tax  may  ap- 
ply;  for  "it  matters  not  how  few  the  persons 
are  who  may  be  included  in  a  class.  If  all  who 
are  or  may  come  into  the  like  situation  and 
circumstances  be  embraced  in  the  class,  the 
law  is  general,  and  not  partial."  Straiton 
Claimants  v.  Morris  Olaimanta,  89  Tenn. 
622,  8uh  nom.  Dibrell  v.  Lanier,  12  L.  R.  A. 
70,  16  S.  W.  92;  Budd  v.  State,  3  Humph. 
492,  39  Am.  Dec  189. 

It  is  also  alleged  and  urged  that  this  leg- 
islation is  in  conflict  with  §  8,  art.  11,  of 
the  state  Constitution,  in  that  it  diminishes 
complainant's  corporate  "powers"  by  "spe- 
cial laws."  There  are  two  brief  and  conclu- 
sive answers  to  this  impeachment:  (1) 
The  acts  in  question  are  general,  and  not 
special,  laws;  (2)  they  do  not  diminish  com- 
plainant's corporate  powers.  The  ^  laws  are 
general,  within  the  int^aning  of  this  provi- 
sion, because,  as  already  seen,  they  include 
equally  all  persons  who  are  or  may  be  in  the 
situation  and  circumstances  contemplated. 
In  this  particular  the  requirement  of  §  8, 
art.  11,  is  the  same  as  that  of  §  8,  art.  1, 
of  the  Constitution.  Stratton  Clmma/nts  v. 
Morris  Claimants,  89  Tenn.  622,  523,  suh 
nom,  Dibrell  v.  Lanier,  12  L.  R.  A.  70,  15  S. 
W.  87:  Sutton  v.  State,  96  Teran.  705,  706, 
33  L.  R.  A.  589,  36  S.  W.  697;  Debardela- 
hen  v.  State,  99  Tenn.  649,  42  S.  W.  684. 
The  corporate  "powers"  referred  to  are  not 
diminished  by  the  imposition  of  a  privilege 
tax  on  a  corporation  that  has  no  legal  ex- 
emption from  such  a  tax.  This  is  inevitar 
bly  so,  since  the  imposition  of  the  tax  takes 
away  nothing  that  the  cor|x>ration  had  pre- 
viously. Indeed,  the  "powers"  of  a  corpo- 
ration with  a  legal  right  to  such  an  exemp- 
tion would  not  be  dimiuished  bv  the  wrong- 
ful imposition  and  collection  of  such  a  tax, 
because  corporate  "powers"  do  not  include 
exemption  from  taxation.  Memphis  v. 
Memphis  City  Bank,  91  Tenn.  689,  590,  19  , 
S.  W.  1045.  The  latter  would  be  an  impair- 
ment of  the  obligation  of  the  contract,  but 
not  a  diminution  of  corporate  powers. 

It  has  been  suggested,  with  the  emphasis 
of  repetition,  that  these  acts  were  not  passed 
in  srood  faith,  but  with  the  unjust  motive  of 
depriving  the  companies  affected  thereby  of 
an  advantage  previously  conferred.  Of  this 
we  see  no  indication.  Moreover,  the  courts 
have  nothing  to  do  with  the  motives  of  the 
l^islature,  nor  with  the  policy  or  impolicy 
of  its  laws.  Const,  art.  2,  §  2;  Sutton  v. 
State,  96  Tenn.  698,  33  L.  R.  A.  589,  36  S. 
W.  697;  Cole  Mfg,  Go.  v.  Falls,  90  Tenn. 
481,  16  S.  W.  1045;  Williams  v.  Nashville, 
89  Tenn.  488,  15  S.  W.  364;  Peck  v.  State, 
86  Tenn.  262,  6  S.  W.  389 ;  Ballentine  v.  Pur 
laski,  15  Lea,  634;  Lynn  v.  Polk,  8  Lea, 
229;  Nichol  v.  Xashville,  9  Humph.  253; 
Louisville  d  N.  R.  Co.  v.  Davidson  County 
Ct.  1  Sneed,  668,  62  Am.  Dec.  424;  Ferguson 
V.  Miners'  d  M.  Bank,  3  Sneed,  609;  Cooley, 
Const.  Lim.  202. 

A  like  reply  must  be  made  to  the'  other 
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suggestion,  that  tMs  tax,  if  now  sanctioned, 
may  hereafter  be  so  increased  as  to  equal 
an  ad  valorem  tax,  which  would  make  the 
burden  upon  oomplainaxvb  as  great  as  if  it 
had  no  exemption  at  all.  If  the  legislature 
has  the  legal  right  to  impose  a  privilege  tax 
the  amount  of  the  imposition  is  a  matter 
within  its  discretion.  "Our  only  concern  is 
with  the  validity  of  the  tax ;  all  else  lies  be- 
yond the  domain  of  our  jurisdiction."  Dela- 
ware  ilailroad  Taw,  18  Wall.  231,  auh  nom. 
Minot  V.  Philadelphia,  W.  d  B.  R.  Co.  21  L. 
ed.  896;  Calif omia  v.  Central  P.  R.  Co.  127 
U.  S.  1,  41,  32  L.  e4.  160,  157,  2  Inters.  Com. 
Rep.  153,  8  Sup.  Ct.  Rem.  1073;  Hume  Ins. 
Co.  V.  yrw  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593 ;  Jenkins  v.  Ewin, 
8  Uei»k.  477.  If  this  were  not  so.  the  courts, 
certainly,  oould  not  anticipate  legislative  ac- 
tion and  pronounce  decrees  in  advance  of  it. 
Finally,  it  is  said  that  this  legislation  is 
unconstitutional  and  void  because  it  imposes 
a  tax  on  interstate  commerce.  The  Federal 
Conptitution  (art.  1,  §  8,  cl.  3)  vests  in  Con- 
gress "power  to  regulate  commerce  with  for- 
eign nations  and  among  the  several  states, 
and  among  the  Indian  tribes,"  and  in  doing 
so  impliedly  foi-bids  any  state  the  right  to 
exercise  such  power  without  the  consent  of 
Congress.  Commerce  among  the  states  is 
usually  and  appropriately  called  "interstate 
conunerce."  The  controlling  power  of  Con- 
gress in  the  regulation  of  this  comraeroe, 
and  the  lack  of  independent  power  in  this 
domain  on  the  part  of  the  stat«>!S,  have  been 
strongly  aflSrmed  and  explicitly  decided  in 
numerous  cases.  Brrnnan  v.  Tilusvilfe.  153 
U.  S.  302,  38  L.  ed.  723.  4  Inters.  C^m.  Rep. 
658,  14  Sup.  Ct.  Rep.  829:  Crutchcr  v.  Ken- 
tucky, 141  U.  S.  58,  35  L.  ed.  652,  11  Sup. 
Ct.  Rep.  851 ;  Lyng  v.  Michigan,  135  U.  S. 
166,  34  L.  ed.  153,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct,  Rep.  726:  Rohhins  v.  Shelby 
County  Taxing  Dist.  120  U.  S,  489,  30  L.  ed. 
694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Reip. 
592;  Ashei'  v.  Texas,  128  U.  S.  129,  32  L. 
ed.  368,  2  Inters.  Com.  Rep.  241,  9  Sup.  CL 
Rep.  1  :  Sfoutrnhurgh  v.  Benmck,  129  U.  S. 
141,  32  L.  ed.  637,  9  Sup.  Ct  Rep.  256; 
McCail  V.  California,  136  U.  S.  104,  34  L. 
ed.  391,  3  Inters.  Com.  Rep.  181,  10 
Sup.  Ct.  Rep.  881;  Leisy  v.  Hardin,  135  U. 
S.  108,  34  L.  ed.  132,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681 ;  Leloup  v.  Port  of 
Mobile.  127  U.  S.  645,  32  L.  ed.  313,  2  Inters, 
Com.  Rep,  134,  8  Sup.  Ct.  Rep.  1380;  (Hb- 
bons  v.  Ogden,'  9  Wheat.  1,  6  L.  ed.  23; 
Brovm  v.  Maryland.  12  Wheat.  419.  6  L.  ed. 
678;  Welton  v.  Missouri,  91  U.  S.  278.  23 
L.  ed.  348.  Every  tax  on  interstate  com- 
merce is  a  burden  upon,  and  to  that  extent  a 
regulation  of,  that  commerce,  and.  when 
imposed  by  a  state  law  and  without  the  as- 
sent of  Con!?ress,  it  is  illegal,  and  the  law 
imposina:  it  is  obnoxious  to  the  Federal  Con- 
ftitution.  and  for  that  reason  null  and  void. 
Welton  V.  Missouri,  91  U.  S.  278,  23  L.  ed. 
348;  State  v.  ^Sfco^,  98  Tenn.  254,  36  L.  R. 
A.  461,  30  S.  W.  1.  Thereforo  the<e  acts, 
which  were  passed  without  the  as'^ont  of 
Congress,  must  be  adjudged  invalid   if  the 
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tax  imposed  by  them  should  be  found  to  l>e 
upon  interstate  commerce.  The  complain- 
ant's line  of  road  lies  wholly  within  this 
state,  yet  it  has  traffic  connections  with  oth- 
er lines  extending  into  other  states,  and  in 
that  sense  is  engaged  in  interstate,  as  well  as 
internal,  business  or  commerce.  The  rail- 
road companies  to  which  the  acts  apply  are 
required  to  pay  a  privilege  tax  according  to 
mileage,  as  follows:  "Each  company  oper- 
ating or  controlling  400  miles  or  more  of 
road  in  this  state,  for  taking  up  and  trans- 
porting freight  and  passengers  from  one 
point  to  another  in  this  state,  per  annum, 
^10,000,  Each  company  operating  or  con- 
trolling from  100  to  400  miles  of  road  in 
this  state,  for  taking  up  and  transporting 
freight  and  passengers  from  one  point  in 
this  state  to  another  point  in  this  state,  per 
annum,  $5,000.  Each  company  operating 
or  controlling  from  25  to  100  miles  of  rail- 
road in  this  state,  for  taking  up  and  trans- 
porting freight  and  passengers  from  one 
point  in  this  state  to  another  point  in  this 
state,  per  ani^um,  $1,000.  Each  company 
operating  or  controlling  less  than  25  miles 
of  railroad  in  this  state,  for  taking  up  and 
transporting  freight  arid  passengers  from 
one  point  in  this  state  to  another  point  in 
this   state,   per   annum,  $100."    Acts   1893, 

Sp.  143.  145,  chap.  89,  §  5;  Acts  1895  (Ex. 
ess.)  p.  592,  chap.  4,  §  7.  There  can  be  no 
doubt  from  this  language  that  the  legisla- 
tive intent  was  to  impose  this  tax  solely  and 
alone  upon  business  or  commerce  done  whol- 
ly within  this  state, — upon  intei'nal  or  in- 
trastate commerce,  as  contradistinguished 
from  interstate  oommerce.  The  imposition 
is  made  "for  taking  up  and  transporting 
freight  and  passengers  from  one  point  in  this 
state  to  another  point  in  this  state,''  in 
which  business  there  is  no  element  of  inter- 
state commerce.  The  latter  is  effectually  ex- 
cluded from  the  operation  of  the  law,  and  is 
in  no  way  affected  by  it.  That  part  of  the 
business  which  may  be  interstate  is  permit- 
ted to  go  on  without  let  or  hindrance;  no 
burden  is  laid  upon  it;  nothing  done  to  regu- 
late or  impede  its  free  prosecution.  Such 
legislation  is  valid,  and  not  void.  Osborne 
v!  Florida.  164  U.  S.  050,  41  L.  ed.  580,  17 
Sup.  Ct.  Rep.  214;  Crutcher  v.  Kentucky, 
141  U.  S.  58,  35  L.  ed.  652,  11  Sup.  Ct.  Rep. 
851 ;  Gibbons  v.  Ogdcn,  9  Wheat.  195,  6  L. 
ed.  69;  Osborne  v.  StatCy  33  Fla.  162,  25  L. 
R.  A.  120,  4  Inters.  Com.  Rep.  731,  14  So. 
688;  I.tiinbcrville  Delaware  Bridge  Co.  v. 
State  lid.  of  Assessors,  55  N.  J.  L.  629,  sub 
nom.  State,  Lumberville  Delaware  Bridge 
Co.  V.  State  Bd.  of  Assessors,  25  L.  R.  A. 
134,  20  Atl.  711. 

The  unanimous  opinion  of  the  court  is 
that  the  legislation  drawn  in  question  is 
without  conflict  with  any  provision  of  the 
Constitution,  state  or  Federal. 

Let  the  decree  dismissing  the  bill  be  af- 
firmed. 

Writ  of  error  dismissed  by  Supreme  Court 
of  United  States  February  1,  1900. 
53  L«  R,  A* 


S.  M.  HOOPER,  Admr.,  etc.,  of  J.  W.  Lrt)ow, 
Deceased,  Appt., 

V. 

ATLANTA,   KNOXVILLE,   &  NORTHERN 
RAILWAY   COMPANY. 

(106  Tenn.  28.) 

1.  A  fltatvtory  provision  permlttlni^ 
the   coniiuenceiuent   of   a   mtifv   action 

within  a  certain  time  after  Judgment  ag:ain8t 
plaintiff  upon  any  ground  not  concluding  bis 
right  of  action  applies  In  case  complainant 
takes  a  voluntary  nonsuit. 

2.  Complainant  may  take  a  voluntary 
nonsuit  in  an  action  removed  by  defendant 
to  a  Federal  court,  and  begin  another  action 
in  the  state  court  for  a  less  sum  than  will  en- 
title defendant  to  removal. 

8.  An  averment  that  the  beneficiary  of 
the  recovery  of  an  action  Is  the  same 
as  that  of  a  former  one  In  which  plaintiff 
took  a  voluntary  nonsuit  Is  not  neceKsary  to 
bring  the  case  within  tlie  provisions  of  a  stat- 
ute permitting  plaintiffs  against  whom  Judg- 
ment has  been  rendered  to  begin  another  ac- 
tion within  a  certain  time,  if  it  is  averred 
that  the  suits  are  between  the  same  parties 
and  for  the  same  cause  of  action. 

(October  23,  1900.) 

APPEIAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Knox  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Washbitni,  Piokle,  A  Turner, 
for  appellant: 

By  Code,  §  2755  (Shannon's  Code,  §' 
4446),  it  is  provided:  "If  the  action  is 
commenced  within  the  time  limited,  but  the 
judgment  or  decree  is  rendered  against  the 
plaintiff  upon  any  ground  not  concluding 
his  right  of  action,  or  where  the  judgment 
or  decree  is  rendered  in  favor  of  the  plaintiff 
and  is  arrebLed  or  reversed  on  appeal,  tiie 
plaintiff  or  his  representatives  and  privies, 
as  the  case  may  be,  may,  from  time  to  time, 
commence  a  new  action  within  one  year  aft- 
er the  reversal  or  the  arrest."  This  statute 
applies  to  a  voluntary  nonsuit  by  the  piain- 
tiflf. 

Memphis  d  C.  R.  Co.  v.  PiUow,  9  }leisk. 
248;  East  Tennessee  Iron  d  Coal  Co.  v. 
Broyles.  95  Tenn.  612,  32  S.  VV.  761 ;  Gard- 
ner V.  Michigan  C.  R.  Co.  150  U.  S.  349,  37 
L.  ed.  1107,  14  Sup.  Ct.  Rep.  140:  6  Enc. 
PI.  k  Pr.  842;  Gassnian  v.  Jarvis,  94  Fed. 
603. 

Why  the  removal  of  this  pending  suit  to 
the  I'edoral  court  should  deprive  the  state 
court  of  its  original  jurisdiction  of  the 
cause  of  action  is  not  apparent. 

Gassman  v.  Jar'vis,  100  Fed.  146. 


NoTK. — The  decision  in  Baltimore  &  O.  R.  Co. 
V.  Fulton  (Ohio)  44  L.  R.  A.  520.  which  the 
court  In  the  present  case  disapproves,  is  con- 
trary to  that  rendered  in  Mclver  r.  Florida  (\ 
*  P.  R.  Co.  110  (la.  223,  36  S.  E.  775.  which  has 
been  selected  for  this  series,  but  is  not  yet  re- 
ported because  the  case  hns  been  talcen  to  the 
Supreme  Court  of  the  United  States. 
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Messrs.  W.  E.  Drnminond  and  Mynatt 
ft  Fowler  also  for  appellant. 

Messrs.  Smith,  Hammond,  ft  Smith 
and    Jonrolmon,    Weloker,    ft    Hndson, 

with  Messrs.  Wright  ft  Frantz,  for  appel- 
lee: 

The  court  below  held  that,  the  suit  having 
been  originally  brought  in  that  court  and 
properly  removed  to  the  Federal  court,  and 
never  having  been  remanded  therefrom,  the 
circuit  court  of  Knox  county  had  no  juris- 
diction to  entertain  the  same,  and  dismissed 
the  plaintiff's  suit.  The  holding  of  the 
court  on  the  question  of  jurisdiction  is 
founded  upon  principle  and  reason. 

Cox  V.  Ea^t  Tennessee f  V.  d  G.  R.  Co.  68 
Ga.  440;  Constitution  Pub.  Co.  v.  DeLaugh- 
ter,  95  Ga.  17,  21  S.  E.  1000;  Baltimore  & 
0.  R.  Co.  V.  Fultonj  59  Ohio  St.  575,  44  L. 
R.  A.  520,  53  N.  E.  265. 

McAlister,  J.,  delivered  the  opinion  of 
the  court; 

Suit  to  recover  damages  for  personal  in- 
juries resulting  in  the  death  of  plaintiff's 
intestate.  Defendant  company  pleaded — 
First,  not  guilty;  and,  second,  the  statute 
of  limitations  of  one  year.  Plaintiff,  by 
replication  to  defendant's  plea  of  the  stat- 
ute of  limitations,  avers  that  within  twelve 
months  after  the  cause  of  action  accrued  he 
brought  suit  against  defendant  company  in 
the  circuit  court  of  Knox  county.  There- 
upon defendajit  company,  upon  the  ground 
of  non residence,  removed  said  cause  to  the 
circuit  court  of  the  United  States  at  Knox- 
ville,  where  said  cause  pended  until  the  Sep- 
tember term,  1899,  of  said  court,  when  the 
plaintiff  took  a  voluntary  nonsuit.  Subse- 
quently thereto,  and  within  twelve  months 
after  the  dismissal  of  the  first  suit,  plain- 
tiff instituted  the  present  suit  in  the  circuit 
court  of  Knox  county.  Defendant  company 
demurred  to  this  replication,  assigning  for 
cause:  "First.  It  doth  not  appear  from 
said  averments  for  whom  the  said'  S.  M. 
Hooper  was  administrator  in  the  original 
suit,  nor  for  whose  benefit  said  former  suit 
was  brought  in  the  circuit  court  of  Knox 
county,  nor  does  it  appear  therein  when 
said  right  of  action  accrued  and  when  said 
former  suit  was  brought.  Second.  Because 
it  doth  not  appear  what  disposition  was 
made  of  said  cause  after  plaintiff's  volun- 
tary nonsuit  in  the  circuit  court  of  the 
United  States  at  Knoxville.  Third.  De- 
fendant says  the  removal  of  said  cause  was 
a  removal  of  all  the  rights  and  remedies 
plaintiff  had  therein  against  defendant 
company,  and,  said  cause  not  having  been 
remanded  to  this  court,  this  court  is  now 
without  jurisdiction  of  same.  Fourth.  The 
defendant  says  that  the  running  of  the  stat- 
ute of  limitations  was  in  no  wise  affected 
or  prevented  by  said  proceedings."  The 
court  below  sustained  the  demurrer  of  de- 
fendant to  the  replication,  and  held  that  the 
suit  having  been  originally  brought  in  that 
court,  and  properly  removed  to  the  Federal 
court,  and  never  having  been  remanded 
therefrom,  the  circuit  court  of  Knox  county 
63  L.  R.  A. 


had  no  jurisdiction  to  entertain  the  same, 
and  dismissed  the  plaintiff's  suit. 

The  principal  question  debated  at  the  bar 
was  whether  after  suit  brought  in  the  state 
court,  and  removed  to  the  United  States  cir- 
cuit court,  and  there  dismissed  by  plaintiff 
taking  a  voluntary  nonsuit,  it  can  be  re- 
newed in  the  state  court  for  a  less  sum  than 
would  entitle  defendant  to  again  remove 
same  to  Federal  court,  and,  if  this  is  so, 
would  such  nonsuit  prevent  the  running  of 
the  statute  of  limitations  of  one  year.  Sec- 
tion 4446,  Shannon's  Code,  provides,  viz,: 
"If  the  action  is  commenced  within  the  time 
limited,  but  the  judgment  or  decree  is  ren- 
dered against  the  plaintiff  upon  any  ground 
not  concluding  his  right  of  action,  or  wher<* 
the  judgment  or  decree  is  rendered  in  favor 
of  the  plaintiff,  and  is  arrested  or  reversed 
on  appeal,  the  plaintiff  or  his  representatives 
and  privies,  as  the  case  may  be,  may  froo' 
time  to  time  commence  a  new  action  within 
one  year  after  the  reversal  or  arrest."  This 
act  has  frequently  been  held  to  apply  to  a 
voluntary  nonsuit  by  the  plaintiff.  '  Mem- 
phis d  C.  R.  Co.  V.  PilloiDy  9  Heisk.  248; 
East  Tennessee  Iron  d  Coal  Co.  v.  Broyles, 
95  Tenn.  612,  32  S.  W.  761. 

But  it  is  argued  that  the  removal  of  a 
cause  from  a  state  court  to  the  Federal 
court  thereby  deprived  the  state  court  of  ail 
further  jurisdiction,  not  only  of  that  par- 
ticular suit,  but  of  the  cause  of  action  and 
subject-matter  of  that  suit.  Counsel  for 
defendant  company  cites  in  support  of  his 
contention :  Cox  v.  East  Tennessee,  V.  d  G. 
R.  Co.  68  Ga.  446;  Baltimore  d  0.  R.  Co.  v. 
Fulton,.  59  Ohio  St.  575,  44  L.  R.  A.  520,  53 
N.  E.  265.  In  the  latter  case  the  court 
said,  viz.:  "It  has  been  repeatedly  decided 
that^  where  a  case  has  been  properly  re- 
moved from  a  state  to  a  Federal  court,  the 
jurisdiction  of  the  former  over  the  case  im- 
mediately ceases,  and  it  is  its  duty,  in  the 
language  of  the  statute,  to  proceed  no  fur- 
ther in  the  cause.  Its  jurisdiction  in  that 
case  ends  with  the  removal.  .  .  .  The 
Federal  court,  having  acquired  jurisdiction 
of  the  action  by  its  removal  from  the  state 
court,  must,  on  principle  and  the  reason  of 
the  statute,  retain  it  for  all  purposes, — ^for 
the  purpose  of  determining  whether  it 
should  be  reinstated  or  recommenced  after 
it  has  been  dismissed  by  it  or  stricken  from 
its  docket,  as  well  as  for  its  determination 
on  the  merits.  Its  jurisdiction  in  such  case 
does  not  merely  embrace  the  suit  brought 
and  removed,  but  any  suit  thereafter 
brought  on  the  identicsQ  cause  of  action, 
after  the  former  suit  has  been  dismissed  by 
it,  until  the  cause  of  action  has  been  extin- 
guished by  a  judgment  on  the  merits.  The 
cause  of  action — ^the  'controversy'  between 
the  parties — ^remains  subject  to  the  jurisdic- 
tion of  the  Federal  court,  and  is  forever  ex- 
cluded from  that  of  the  court  from  which  it 
was  removed,  unless  remanded  with  the  con- 
sent of  the  defendant;  and  there  are  cases 
which  make  this  a  doubtful  proposition,  where 
the  cause  is  a  removable  one.  No  one  would 
claim  that,  after  the  case  has  been  stricken 
from  its  docket  by  the  Federal  court,  the 
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state    court   could    determine     whether    it 
should  be  reinstated;   and,  by  a  parity  of 
reasoning,  the  state  court  cannot  pass  on 
the  right  of  the  plaintiff  to  recommence  the 
action  after  it  has  been  dismissed  by  the 
Federal  court.     In  either  of  these  cases  the 
question  can  only  be  determined  by  the  court 
that  had  full  and  exclusive  jurisdiction  of 
the  case  at  the  time.    And  if  there  be  any 
remedial    rule,   statutory    or   otherwise,    by 
which   a  case  that  has  been  dismissed   for 
failure  to  prosecute  can  be  reinstated  after 
the  time  fixed  by  the  statute  of  limitations 
has  expired,  the  remedy  must  be  sought  in 
that  court.     It  is  properly  a  step  or  proceed- 
ing in  the  same  case.     If  this  were  not  so, 
it  would  not  only  open  the  way  to  a  viola- 
tion of  the  policy  of  the  statute  authorizing 
removals,  but  be  productive  of  a  very  incon- 
venient practice  and  much  abuse.     It  would 
enable  a  party  to  permit  his  case  to  be  dis- 
missed by  failing  to  prosecute  in  the  Feder- 
al court,  with  the  purpose  of  recommencing 
it  in  the  state  court,  and  thus  compel  the 
defendant  to  be  at  the  trouble  and  expense 
of  again  causing  it  to  be  removed  or  submit 
to  the  jurisdiction  of  the  state  court.     The 
view  we   have   taken   finds   support   in   the 
well-considered  case  of  Cow  v.  East  Tennes- 
see, V,  d  a.  R.  Co.  68  Ga.  44ff.     It  is  there 
held   that  'when  a  case  has  been  removed 
from  a  state  court  to  the  circuit  court  of 
the  United  States,   the  jurisdiction  of  the 
former  ceases,  and,  after  nonsuit  in  the  Fed- 
eral court,  the  case  cannot  be  renewed  in  the 
state  court  within  six  months,  so  as  to  avoid 
the  statute  of  limitations.'     Such  right  is 
given  by  statute  on  a  nonsuit  in  the  courts 
of  that  state,  a  nonsuit  not  being  a  decision 
on   the   merits.     Referring   to   the   statute, 
which  reads  as  follows:     *If  a  plaintiff  shall 
be  nonsuited,  or  shall   discontinue  or  dis- 
miss his  case,  and  shall  recommence  within 
six  months,  such  renewed  case  shall  stand 
upon  the  same  footing  as  to  limitations  with 
the  original  case,* — the  court  said:     *To  be 
thus  renewed,  it  must  be  the  same  case  as 
to  cause  of  action  and  parties;  and  this  is 
identically  the  same  case  in  both  respects. 
So  that  the  question  is:     Can  a  case  which 
has  been  removed  to  the  United  States  cir- 
cuit court  be  renewed  in  the  state  court? 
We  think  not,  because  the  act  of  removal, 
ipso  facto,  transfers  the  jurisdiction  of  the 
cause  to   the  circuit  court   of   the   United 
States,  and  devests  that  of  the  state  court,* 
— citing  Kern  v.  Huidekoper,  103  U.  S.  485, 
26  L.  ed.  354.     In  the  case  before  us,  the 
plaintiff  averred  that  the  cause  of  action  in 
the   case   removed   was   identical    with   the 
cause  of  action  in  his  present  petition.     If 
it  had  not  been,  he  could  not  have  been  with- 
in the  provisions  of  §  4991,  Rev.  Stat.,  un- 
der favor  of  which  he  claimed  the  right  to 
recommence  his  action  in  the  state  court." 

This  question  arose,  was  well  considered, 
and  a  contrary  conclusion  reached  by  the 
court,  in  Gassman  v.  Jarvis,  100  Fed.  146. 
Said  the  court:  "The  contention  of  the 
defendant  is  that  the  jurisdiction  of  this 
court  upon  removal  is  exclusive  and  continu- 
ous, and  that,  though  the  cause  so  removed 
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is  dismissed  without  any  trial  or  determina- 
tion of  the  merits,  no  suit  can  thereafter  be 
instituted    and    maintained    for    the    same 
cause  of  action  in  the  court  from  which  the 
removal    has   been  taken.     This   contention 
finds  support  in  the  case  of  Cox  v.  East  Ten- 
nessee,  V.  d  G.  R.  Co.  68  Ga.  446,  and  the 
case  of  Baltimore  d  O.  R.  Co.  v.  Fulton,  59 
Ohio  St.  575,  44  L.  R.  A.  520,  53  N.  E.  26,3. 
The  supreme  court  of  Georgia  decides  that, 
where  a  case  has  been  removed  from  a  state 
court  into  the  circuit  court  of  the  United 
States,  the  jurisdiction  of  the  former  ceui^es, 
and,  after  a  nonsuit  in  the  Federal  court, 
the   case   cannot   be   renewed   in   the   state 
court,  although  a  statute  of  that  state  ex- 
pressly  provides  that,  if  the  plaintiff  shall 
be  nonsuited,  he  shall  have  the  right  to  re- 
commence his  suit  within  six  months,  and 
that  such  renewed  suit  shall  stand  upon  the 
same  footing  as  to  limitation  with  the  or- 
iginal case.     The  court  states  the  question 
for  decision  thus:     'Can  a  case  which  has 
been  removed  to  the  United  States  court  be 
renewed   in  the   state  court?'     That   court 
holds  that  it  cannot,  and  the  only  reason  as- 
signed is  found  in  the   follo^ving   extract: 
'We  think  not,  because  the  act  of  removal 
ipso  fa^cto  transferred  the  jurisdiction  of  the 
cause      to      the      circuit      court      of      the 
United  States,  and  devests  that  of  the  state 
court,  so  that  by  the  ruling  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Kern  v.  Huidekoper,  103  U.  S.  485,  26  L. 
ed.  354,  at  the  October  term,  1880,  all  fur- 
ther proceedings  in  the  state  court  are  coram 
non  judice  and  void.'     The  case  of  Kern  v. 
Jfnidekoper     .     .     .     furnishes    no    support 
for  the  doctrine  that,  w^hen  a  case  removed 
into  a  court  of  the  United  States  has  been 
dismissed  without  any  trial  or  determina- 
tion of  the  merits,  a  new  suit   cannot  be 
brought  on  the  same  cause  of  action  in  a 
state  court.     .     .     .    The  state  court  pos- 
sesses   original    jurisdiction    of     all     such 
causes  of  action.     The  removal  of  the  case, 
and   its   subsequent   dismissal   untried   and 
undetermined,    cannot,    under    any    known 
rule  of  law,  be  held  to  be  a  merger  of  the 
cause  of  action,  nor  can  the  removal  and  dis- 
missal of  the  cause  be  pleaded  in  abatement 
of  the  new  suit  brought  in  the  state  court. 
When  a  cause  of  action  removed  into  a  court 
of  the  United  States  is  dismissed  therefrom 
without  any  trial  or  determination  of  the 
merits,  the  right  of  action  still  remains  in 
full    force    and    vigor,    unaffected    thereby, 
and  the  party  having  such  right  of  action 
may  bring  suit  thereon  in  any  court  of  com- 
petent jurisdiction,  the  same  as  though  no 
previous  suit  had  been  brought.     [See  Oass- 
mwn  v.  Jarvis,  94  Fed.  603.]     .     .     .     The 
decision  of  the  supreme  court  of  Ohio  rests 
upon  the  authority  of  the  Georgia  case,  and 
that  case,  as  we  have  seen,  finds  no  support 
in   the  case   cited   and   relied   upon   by   it. 
.     .     .     No  rule  of  law  permits  the  mere 
dismissal   of   a   case   untried   and   undeter- 
mined to  be  interposed,  either  in  bar  or  in 
abatement   of   a    pending   suit.     ...     It 
was  not   the  purpose  of  the  Constitution, 
nor  of  the  statutes  passed  in  pursuance  of 
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it,  to  interfere  with  the  jurisdiction  of  the 
courts  of  the  states  furtner  than  is  neces- 
sary to  secure  the  jurisdiction  of  the  courts 
of  the  United  States  in  respect  of  those 
causes  of  action  which  may  he  hrought  in  or 
removed  to  those  courts." 

We  entirely  concur  in  the  views  expressed 
by  the  court  in  the  last  case  cited,  which 
we  think  announces  the  sounder  rule.  We 
applied  it  at  the  last  term  of  this  court  at 
Jackson  in  the  case  of  Western  U.  Teleg,  Co, 
V.  iioirera,  which  is  unreported. 

Another  ground  of  demurrer  is  that  the 
replication  failed  to  aver  that  the  beneficiary 
of  the  recovery  named  in  the  present  suit  is 


the  same  as  that  named  in  the  original  suit. 
The  replication  averred  that  the  former 
suit  was  between  the  same  parties,  and  for 
the  same  cause  of  action,  without  naming 
the  beneficiary  in  either  suit.  The  benefici- 
ary named  in  the  present  suit  is  J.  M.  Le- 
bow.  We  hold  these  averments  sulGcient, 
without  alleging  that  the  beneficiary  named 
in  the  present  suit  was  also  named  in  the 
former  suit. 

The  result  is  that  the  action  of  the  court 
in  sustaining  the  demurrer  i»  erronoous, 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


KANSAS  SUPREME  COURT. 


C.  W.  SMITH,  Plff.  in  Err., 

V. 

F.  C.  NEWMAN  et  al. 


( 
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'1.  A  tenant  not  under  any  dnty  or 
obligation  to  pay  taxes  on  rented  land 
may  purchase  the  land  at  tax  aale,  and  thus 
acquire  an  adyerae  title  aa  a^inst  his  former 
landlord. 

I.  A  landlord  nvltoae  title  ivaji  baaed  on 
bare  poa«esston  brought  an  action  of  eject- 
ment against  his  former  tenant,  who  had  ob- 
tained a  tax  deed  to  the  land,  and  in  his  pe- 
tition admitted  that  he  had  lost  his  posses- 
sion some  time  before  his  action  was  begun. 
Held,  that,  as  the  landlord  had  no  possession 
or  title,  he  was  not  in  a  position  to  attack 
the  validity  of  the  tax  proceedings  and  tax 
deed  under  which  his  former  tenant  held. 

(December  8,  1900.) 

^Ileadnotos  by  Johnston^  J. 


ERUOR  to  the  District  Court  fof  Lyon 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C  B«  C^raTes  and  J.  A.  Smith, 
for  plaintiff  in  error: 

The  deed  of  September  lO,  1895,  is  clearly 
voidable,  the  assessment  roll  showing  that 
the  land  was  assessed  in  two  separate  par- 
cels and  sold  in  one  piece. 

Ilall  V.  Dodge,  18  Kan.  277;  Pritchard  v. 
Madren,  .31  Kan.  47,  2  Pac.  691;  Dodge  v. 
Emmons,  34  Kan.  736,  9  Pac.  951. 

The  public  notice  of  delinquent  tax  list 
1802  for  taxes  of  1891  was  never  filed  in  the 
trcnsurer's  office.  This  makes  the  deed 
void. 

Fox  v.  CrosSy  39  Kan.  350,  18  Pac.  300; 
Blanchard  v.  Hatcher,  40  Kan.  350,  20  Pac. 
15;  Jackson  v.  Ghalliss,  41  Kan.  247,  21 
Pac.  87. 


Note. — Right  of  tenant  to  acquire  title  not  in- 
consistent with  landlord's  title  at  oommenoS' 
ment  of  tenancy. 

1/  In  general. 

II.  Title  derived  from  judicial  sale  during  ten- 
ancy. 
III.  Title  derivfd    from    tax  sale    during    ten- 
ancif. 

a.  When  tenant  has  agreed  to  pay  the 

tax. 

b.  When  tenant  has  not  agreed  to  pay 

the   tax. 
lY.  Adverse  possession. 

a.  Character  of  tenant's  possession^  gen- 

erally. 

b.  Powp-r  of  tenant  to  initiate  an  adverse 

possession. 

1.  (Generally. 

2.  During  term  for  years. 

c.  How  initiated. 

1.  Requisites,   generally;    kind    and 

amount  of  proof  necessary. 

2.  Holding  over;  presumption  as  to 

t'^tnant's  possession. 

3.  Nondemand  and  nonpayment    of 

rent. 

4.  Acquiaition   of   outstanding   title 

or  interest  by  tenant. 
6.  Successors  of  tenant. 

I.  In  general. 

The  familiar  rule  that  a  tenant,  while  remain- 
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ing  in  possession  of  the  premises.  Is  estopped 
to  deny  the  landlord's  title,  merely  prevents  the 
tenant  from  asserting  a  title  that  is  Inconsistent 
with,  and  involves  a  denial  of  the  validity  of, 
the  title  of  the  landlord  at  the  commencement  of 
the  tenancy  ;  it  does  not  prevent  him  from  show- 
ing that  the  title  which  the  landlord  then  held 
has  since  been  transferred,  defeated,  or  extin- 
guished, either  voluntarily  by  the  landlord,  or 
by  operation  of  law.  This  limitation  or  expla- 
nation of  the  rule  is  established  beyond  dispute. 
Among  the  many  cases  that  might  be  cited  in 
support  of  it,  the  following  may  be  mentioned. 
Clarke  v.  Clarke,  01  Ala.  498 ;  Otis  v.  McMillan, 
70  Ala.  46;  Farrls  v.  Houston,  74  Ala.  162 
(obiter)  ;  Bettison  v.  Budd,  17  Ark.  546,  65  Am. 
Dec.  442 ;  Robertson  v.  Biddell,  32  Fla.  304.  13 
So.  358;  Winn  v.  Strickland,  34  Fla.  610.  16 
So.  606 ;  Ullboum  v.  Fogg.  99  Mass.  11 ;  Wolf 
V.  Johnson,  30  Miss.  513 ;  Jackson  ex  dem.  Van 
Schaick  V.  Davis,  5  Cow.  123,  15  Am.  Dec.  451 : 
.lackson  ex  dem.  Russell  v.  Rowland,  6  Wend. 
66G.  22  Am.  Dec.  557 ;  Lane  v.  Young.  66  Hun, 
r>63.  21  N.  Y.  Snpp.  838 :  Despard  v.  Walbridge. 
15  N.  Y.  374 ;  Franklin  County  Grammar  School 
V.  Bailey.  62  Vt.  4fi7.  10  L.  R.  A,  405.  20  Atl. 
820;  rierce  v.  Brown,  24  Vt.  165;  Wade  v. 
South  Penn  Oil  Co.  45  W.  Va.  380,  32  S.  E. 
169;  England  v.  Slade,  4  T.  R.  682;  Doe  e# 
devi.  Jackson  v.  Rarasbotham,  3  Maule  &  S. 
516 :  Neave  v.  Moss,  1  Blng.  363,  8  J.  B.  Moore, 
389. 

The  cases  thus  far  cited  merely  go  to  the  ex- 
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There  was  never  any  valid  notice  of  sale 
of  1892  filed  in  the  office  of  the  treasurer 
of  Lyon  county. 

Bagman  v.  Bullitt,  43  Kan.  712,  23  Pac. 
938;  City  R.  Co,  v.  Cheaney,  30  Kan.  199, 
1  Pac.  520. 

The  tax  roll  of  1892  shows  that  ttie  land 
was  sold  in  a  body,  while  the  assessment 
roll  shows  that  it  was  assessed  in  two  sepa- 
rate pieces. 

Ball  V.  Dodge,  18  Kan.  277;  Pritchard  v. 
Madren,  31  Kan.  47,  2  Pac.  691;  Dodge  v. 
Emmons,  34  Kan.  736,  9  Pac.  951. 

Both  of  those  tax  deeds  were  void,  and 
being  void,  the  defendant  had  no  paper  title 
upon  which  to  rest  his  case. 

The  tenant  cannot  deny  his  landlord's 
title.  Before  a  tenant  can  deny  or  dispute 
his  landlord's  title  or  right  of  possession 
he  must  first  deliver  up  to  the  landlord  the 
possession  derived  from  him. 


Brenner  v.  Bigelotc,  8  Kan.  502;  Petti 
grew  v.  Mills,  36  Kan.  745,  14  Pac.  170 
Forbes  v.  Caldwell,  39  Kan.  19,  17  Pac 
478 :  Smith  v.  Cooper,  38  Kan.  446,  16  Pac 
968;  Oliver  v.  Oary,  42  Kan.  623,  22  Pac 
733. 

The  tenancy  is  extinguished  only  when  the 
landlord's  title  is  e:rtinguished.  So  long 
as  his  title  is  not  extinguished  the  tenancy 
subsists.  If  the  tax  title  is  invalid,  then 
the  title  of  the  landlord  is  not  extinguished, 
and  the  tax-title  claimant  still  remains  the 
tenant  of  the  landlord  who  placed  him  in 
possession. 

Possession  is  in  and  of  itself  title,  and  in 
fifteen  years  ripens  into  a  title  absolute, — 
title  being  only  unlimited  possession. 

Gilmore  v.  'Sortan,  10  Kan.  507;  Hollen- 
back  V.  Ess,  31  Kan.  88,  1  Pac.  275;  Chicago 
Lumber  Co,  v.  Frete,  51  Kan.  137,  32  Pac. 
908;  Jones  v.  Kellogg,  51  Kan.  284,  33  Pac. 


tent  of  permitting  the  tenant,  or  one  holding 
under  him,  to  assert,  as  against  the  landlord 
or  one  holding  under  him,  that  the  title  which 
the  landlord  had  at  the  commencement  of  the 
le«i8e  has  devolved  upon,  or  passed  to,  some 
third  person.  The  right  of  the  tenant,  himself, 
to  purchase  and  assert  such  title  presents  a 
somewhat  different  question.  When  the  rever- 
sion passes  to  the  tenant,  immediately  or  medi- 
ately, by  the  voluntary  act  of  the  landlord,  there 
can,  of  course,  be  no  question  as  to  the  right 
of  the  tenant  to  hold  and  assert  the  title  so 
acquired  in  an  action  by  the  landlord,  or  his 
successor,  either  for  the  possession  of  the  prem- 
ises, or  for  the  rent  subsequent  to  the  time  the 
title  thus  passed  from  him. 

A  tenant  may  buy  the  title  of  his  landlord, 
or,  if  the  title  be  assigned  or  transferred  to  an- 
other during  the  lease,  he  may  set  this  up  in  bar 
of  the  landlord's  right  to  recover  possession 
of  the  property.     Smith  v.  Mundy,  18  Ala.  182, 

52  Am.  Dec.  221  (obiter). 

A  tenant,  if  it  be  done  without  fraud,  may 
purchase  the  landlord's  reveridon.  Stout  v. 
Merrill,  35  Iowa,  47. 

A  tenant  is  estopped  from  controverting  his 
landlord's  title  at  the  time  he  entered,  but  not 
from  showing  that  the  title  afterwards  passed 
from  his  landlord  to  him.  Ryerss  v.  Farwell,  9 
Barb.  615. 

A  tenant  may  show,  In  an  action  for  rent, 
that  since  the  lease  he  has  acquired  the  title  of 
his  landlord.  Van  Etten  v.  Van  Etten,  69  Hun, 
499,  23  N.  Y.  Supp.  711. 

Where  a  guardian  rented  land  and  took  no 
security  for  the  rent,  and  before  the  rent  became 
due  the  ward  became  of  age  and  conveyed  the 
land  in  fee  to  the  lessee,  the  rent,  being  Inci- 
dental to  the  reversion,  was  extinguished  by  the 
conveyance.  Mizon  v.  CofBeld,  24  N.  C.  (2  Ired. 
L.)  301. 

Where  a  tenant  has  acquired  the  title  after 
the  commencement  of  the  lease,  from  the  lessor 
himself,  by  descent,  deed,  or  will,  the  relation  of 
landlord  and  tenant  is  at  an  end,  and  the  suln- 
mary  remedy  to  obtain  possession  no  longer 
applies.     Debozear  v.  Butler.  2  Grant,  Cas.  417. 

A  tenant  may  buy  the  landlord's  title,  or  one 
consistent  with  it,  and  defend,  under  such  pur- 
chase, a  suit  brought  for  the  possession  of  the 
property.  McShan  v.  Biyers,  1  Josey  Unrep. 
Cas.  (Tex.)  100. 

And,  so,  where  a  tenant  has  obtained  a  decree 
against  the  landlord  for  the  title  to  be  conveyed 
to  him  on  some  existing  equity  between  them, 
the  tenant  may  show  such  decree  In  a  subse- 
quent action  against  him  by  the  landlord. 
Swann  v.  Wilson,  1  A.  K.  Mareh.  99. 
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It  is  held  in  Cole  v.  Potts,  10  N.  J.  Bq.  67, 
that  where  one  who  entered  into  possession  of 
land  as  a  tenant  claims  title  and  possession  by 
virtue  of  a  subsequent  parol  agreement  of  sale, 
and  relics  upon  his  possession  as  part  perform- 
ance, he  must  show  by  unequivocal  proof  that 
his  tenancy  was  abandoned,  and  that  his  posses- 
sion as  a  tenant  was  changed  into  that  of  a 
veudeo  under  the  specific  contract  he  is  seeking 
to  enforce.  Schlelds  v.  Horbach,  49  Neb.  262, 
68  N.  W.  624,  is  to  the  same  effect 

It  was  held  in  Campbell  v.  Fetterman,  20 
W.  Va.  398,  that  the  possession  of  one  who  en- 
tered as  a  tenant  might,  under  the  circumstances 
of  the  case,  be  referred  to  an  oral  contract  of 
purchase  with  the  landlord,  and,  so,  relied  upon 
to  take  the  case  out  of  the  statute  of  frauds. 

When  the  title  or  interest  owned  by  the  land- 
lord at  the  commencement  of  the  tenancy  was 
a  defeasible  one,  there  is  some  conflict  among 
the  authorities  as  to  the  right  of  the  tenant  to 
acquire  and  assert  against  the  landlord  a  title 
or  interest  based  on  the  enforcement  of  the  de- 
feasance. 

A  tenant,  under  a  landlord  who  merely  had  a 
contract  for  the  purchase  of  land,-  may  acquire 
title  from  the  vendor  after  the  landlord  has  for- 
feited his  rights  under  the  contract,  and  set  up 
such  title  in  a  suit  of  forcible  detainer  brought 
against  him  by  the  latter.  McLeod  v.  Sharp,  53 
111.  App.  406. 

A  tenant  of  one  who  holds  land  nnder  a  pur- 
chase from  the  state  may,  if  the  land  is  subse- 
quently declared  forfeited  to  the  state  for  non- 
payment of  interest  due  at  the  commencement  of 
the  tenancy,  purchase  the  land  from  the  state, 
and  thereby  acquire  title  paramount  to  his 
landlord.  Lang  v.  Crothers,  21  Tex.  Civ.  App. 
118,  51  S.  W.  271. 

In  this  case  the  tenant  had  formerly  held  the 
land  under  a  purchase  from  the  state,  and  had 
sold  it  to  the  landlord,  remaining  In  possession 
under  a  proposition  by  the  latter  that  he  might 
hold  the  land  for  a  year,  by  either  paying  taxes 
and  interest  due  the  state  or  one  third  of  the 
crops  raised  thereon.  He  did  not  accept  either 
proposition,  but  remained  on  the  land,  and  nei- 
ther paid  the  interest  nor  any  part  of  the  crops. 
The  decision  is  upon  the  ground  that  the  ten- 
ant did  not,  by  setting  up  the  purchase  from  the 
state,  dispute  the  title  nnder  which  he  entered, 
but  merely  showed  that  that  title  had  been  extin- 
guished. 

In  Rector  v.  Gibbon,  111  U.  8.  276,  28  L.  ed. 
427,  4  Sup.  Ct.  Rep.  605,  the  United  States  Su- 
preme Court  held  that  where  persons  who  orig- 
inally held  possession  as  tenants  of  one  whose 
title   was   invalid   as  against   the   government 
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997;  Douglass  v.  Ruffin,  38  Kan.  532,  16 
Pac.  783;  Christy  v.  Richolson,  48  Kan.  178, 
29  Pac.  308;  Redden  v.  Tep,  48  Kan.  305, 
29  Pac.  157;  Guinn  v.  Spillman,  52  Kan. 
506,  35  Pac.  13. 

Messrs.  "L.  B.  Kellogg  and  J.  M.  Kel- 
logg for  defendants  in  error. 

Johnston,  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  C.  W. 
Smith  to  recover  a  tract  of  land  in  Lyon 
county  from  C.  S.  Cross.  After  the  action 
was  begun.  Cross  died,  and  the  case  was  re- 
vived and  prosecuted  in  the  name  of  his 
heirs  and  the  adminLstrator  of  his  estate. 
About  1881  E.  W.  Cunningham  obtained  a 
tax-sale  certificate  upon  the  land,  and  the 
interest  thus  acquired  was  sold  and  trans- 
ferred to  F.  E.  Smith,  who  subsequently 
transferred  it  to  the  plaintiff,  C.  W.  Smith. 
The  owner  of  the  lafid  redeemed  it  from  the 
tax  sale,  and  Smith  surrendered  his  certifi- 
cate to  the  county  treasurer  and  received 
the  redemption  money.  A  wire  fence  was 
built  by  the  Smiths,  inclosing  the  land  and 


making  it  a^part  of  a  pasture  controlled  by 
them.  C.  S.  Cross  rented  the  land  from  the 
Smiths  in  1893,  and  paid  them  rent  thereon 
until  the  end  of  the  year  1895.  Xo  taxes 
were  paid  on  the  land  by  the  Smiths,  and  it 
was  sold  in  1892  for  the  taxes  of  the  preced- 
ing year;  and  in  1895  a  tax  deed  was  exe- 
cuted to  F.  O.  Lakin,  who  conveyed  the 
same  to  C.  S.  Cross  on  December  28,  1895. 
In  February,  1897,  a  tax  deed  based  on  oth- 
er taxes  which  were  in  default  upon  the  land 
was  issued  to  C.  S.  Cross.  After  Cross  ob- 
tained a  tax  title  to  the  land  he  refused  to 
pay  further  rent  to  the  Smiths;  and  he  held 
possession  of  the  land  for  the  years  1896. 
1897,  and  1898,  and  until  the  commence- 
ment of  this  action,  holding  it  adversely  to 
the  Smiths  and  everyone  else  under  the  tax 
deeds  referred  to.  At  the  trial  Smith 
claimed  title  alone  through  the  possession 
which  he  formerly  held,  while  Cross  based 
his  right  upon  the  tax  titles  the  validity  of 
which  was  attacked,  and  the  court  found  in 
favor  of  the  defendant.  While  the  tax  deeds 
under  which  Cross  claims  are  valid  upon 
their  face,  it  is  conceded  that  the  proceed- 


because  of  certain  technical  defects  were  award- 
ed by  the  officials  of  the  land  department  the 
right  to  purchase  the  land,  under  an  act  of  Con- 
gress giving  the  preferential  right  of  purchase 
to  claimants  or  occupants,  their  title  would  be 
deemed  to  be  held  in  trust  for  the  benefit  of  the 
landlord.  The  ground  of  this  decision,  however, 
is  that  the  act  was  not  intended  for  their  bene- 
fit, but  for  the  benefit  of  the  landlord. 

A  sublessee  of  a  lessee  U'uder  a  lease  for  the 
term  of  ninety-nine  years,  renewable  forever, 
upon  reasonable  demand  during  the  term  created 
by  the  lease  may,  after  the  expiration  of  the 
term  of  the  original  lease  and  the  failure  of  the 
original  lessee  to  exercise  his  option  of  renewal, 
purchase  the  reversion  and  assert  it  against  the 
original  lessee.  Presstman  v.  Silljacks,  52  Md. 
647. 

A  tenant  may,  in  an  action  of  ejectment 
against  him  by  the  landlord,  show  that  he  has 
a  right  to  retain  possession  as  the  assignee  of 
a  mortgage  to  which  the  property  was  subject 
at  the  time  of  the  lease.  Niles  v.  Ransford,  1 
Mich.  338,  51  Am.  Dec.  95. 

A  tenant  of  a  mortgagor  may  repudiate  his 
tenancy  by  purchasing  the  mortgage  (after  con- 
dition broken),  and  may  use  the  title  thus  ac- 
quired to  protect  his  possession  without  surren- 
dering the  possession.  Pierce  v.  Brown,  24  Vt. 
165. 

Where  a  tenant  holds  a  mortgage  upon  the 
leased  premises  which  matures  on  the  day  the 
lease  expires,  he  may  make  title  under  his  mort- 
gage without  first  yielding  and  surrendering  the 
poHsession  to  the  landlord,  and  may  assert  such 
title  in  an  action  of  ejectment  against  him  by 
the  latter.  Shields  v.  Lozear,  34  N.  J.  L.  496, 
3  Am.  Rep.  256. 

In  Bates  v.  Conrow,  11  N.  J.  Bq.  137,  how- 
ever, it  Is  held  that  one  who  enters  premises  as 
a  tenant,  and  subsequently  takes  an  assignment 
of  mortgages  upon  the  property,  cannot  defend, 
at  law,  under  his  mortgage  title,  because,  having 
gone  Into  possession  under  the  mortgagor,  he 
cannot  dispute  at  law  his  landlord's  title :  but 
If  he  purchases  the  mortgage  to  protect  his  pos- 
session a  court  of  equity  will  protect  his  equit- 
able title  and  his  possession  under  It  until  the 
mortgage  is  repaid. 

And  so,  also,  it  is  held  In  MattIs  v.  Robinson, 
1  Neb.  3.  that  a  tenant  who,  while  holding  over 
after  the  expiration  of  the  term,  purchases  a 
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mortgage  which  was  outstandl^ng  at  the  time  the 
tenancy  commenced,  cannot  maintain  a  bill  to 
foreclose  the  same  against  the  landlord.  The 
court  said  that,  having  purchased  the  mortgage 
while  he  waa  in  possession  as  a  tenant.  It  mast 
be  presumed  that  he  did  It  for  the  only  purpose 
permitted  by  law,  viz.,  to  protect  his  possession  : 
and  that  he  was  only  entitled  to  be  reimbursed 
for  the  junount  he  paid  for  the  mortgage  (if 
that  amount  did  not  exceed  what  was  Justly 
due  thereon)  with  lawful  Interest  thereon.  The 
court  cites  and  disapproves  Pierce  v.  Brown,  24 
Vt.  165,  supra.  Upon  the  same  principle  the 
same  court,  in  Thrall  v.  Omaha  Hotel  Co.  5  Neb. 
295,  25  Am.  Rep.  48S,  held  that  a  tenant  who, 
during  the  term,  purchased  Judgments  which 
had  been  recovered  by  a  third  person  against 
the  landlord  prior  to  the  lease,  and  caused 
executions  to  be  Issued  thereon,  conld  not, 
upon  the  refusal  of  the  landlord  to  ap- 
ply the  rent  to  the  payment  of  the  execa- 
tions,  maintain  an  action  to  have  them  set  off 
against  the  rents,  and  to  enjoin  the  landlord 
from  disturbing  htm  in  the  possession  of  the 
premises  under  the  lease.  The  court  said  that 
it  might  be  questionable  whether  the  tenant 
could  have  devested  the  title  of  the  landlord  by 
causing  the  property  to  be  sold  under  the  execu- 
tions, but  did  not  pass  upon  that  question. 

But  see  Carson  v.  Crigler,  9  111.  App.  83 : 
Ryder  v.  Mansell,  66  Me.  167;  Bumpass  v.  Alex- 
ander, 10  TIeisk.  545 ;  Pickett  v.  Ferguson,  86 
Tenn.  642,  8  S.  W.  386;  Lausman  v.  Drahos, 
10  Neb.  172,  35  Am.  Rep.  468,  4  N.  W.  956; 
Pickett  V.  Ferguson,  45  Ark.  177,  55  Am.  Rep. 
545,— infra,  II. 

The  majority  of  the  appellate  division  of  the 
third  department.  In  Willis  v.  McKInnon,  35 
Apir.  Div.  131.  54  N.  Y.  Supp.  1079,  held  that 
a  party  who  accepted  a  lease  of  premises  from 
one  of  two  tenants  In  common,  with  the  assent 
of  the  other,  who,  however,  did  not  sign  the 
lease,  was  not  estopped,  as  against  the  one  who 
signed,  to  assert  that  he  (the  tenant)  had  ac- 
quired title  of  the  other ;  but  this  decision  waa 
reversed  by  the  court  of  appeals  In  59  N.  B. 
1182,  upon  the  dissenting  opinion  of  Lanton. 
J.,  In  the  appellate  division. 

Where  at  the  time  of  the  lease  the  landlord 
had  a  tax  title  which  was  subject  to  the  r*ght 
of  a  minor  to  redeem  the  tenant  cannot  acquire 
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ings  upon  which  they  are  basSd  are  irregu- 
lar and  defective. 

In  behalf  of  the  plaintiff  it  is  contended 
that  Cross,  being  a  tenant  of  Smith,  could 
not  deny  the  latter's  title,  and  before  doing 
so  he  must  surrender  the  possession  derived 
from  the  landlord.  The  fact  that  Cross  was 
holding  under  Smith  does  not  deprive  him 
of  the  right  to  acquire  a  tax  deed  to  the 
property.  The  taxes  upon  which  the  Lakin 
deed  was  based  accrued  before  the  Cross  ten- 
ancy began.  Neither  at  that  time  nor  dur- 
ing the  tenancy  was  Cross  under  any  obli- 
gation to  pay  taxes.  That  obligation  rested 
upon  the  ownei',  or  those  claiming  to  own 
the  land.  In  Weichaelhaum  v.  Curlett,  20 
Kan.  709,  27  Am.  Rep.  204,  it  was  held  that 
"a  tenant  under  no  obligation  or  duty  to 
pay  taxes  may  purchase  the  property  at  a 
tax  sale  made  during  his  term,  and  resist 
the  recovery  of  his  former  landlord  for  rent 
accruing  after  the  tax  sale,  by  virtue  of  an 
adverse  title  so  acquired."  See  also  Shoup  v. 
Central  Branch  Union  P.  R.  Co.  24  Kan.  547, 
558.  Cross  had  a  right  to,  and  did,  acquire 
a  tax  title  to  the  land ;  and  after  that  time 


he  claimed  and  held  possession  under  that 
title,  and  not  under  Smith.  Even  if  the  tax 
deed  was  void  on  its  face,  and  the  action 
had  been  brought  by  the  owner  of  the  fee- 
simple  title,  Ooss,  who  had  paid  taxes,  pen- 
alties, and  costs,  would  have  been  entitled 
to  hold  possession  until  the  tax  charges  had 
been  fully  paid.  Smith  v.  Smith,  15  Kan. 
291;  Redden  v.  Tefft,  48  Kan.  302,  29  Pac. 
157.  He  certainly  was  entitled  to  hold  as 
against  Smith,  whose  only  claim  was  a  bare 
possession,  and  which  had  been  lost  a  con- 
siderable time  before  this  action  was  bef^un. 
It  is  fundamental  that  a  person  attacking 
*a  tax  deed  must  show  title  in  himself  to  the 
land  in  question.  Ordway  v.  Coiclcs,  45 
Kan.  447,  25  Pac.  bd2.  In  his  petition 
Smith  admits  that  he  is  out  of  possession, 
and,  not  having  that,  he  had  nothing.  He 
therefore  had  no  standing  to  attack  the 
validity  of  the  tax  proceedings  or  the  tax 
deed  under  which  Cross  held. 

The  judgment  of  the  District  Court  will 
be  affirmed. 

All  the  Justices  concur. 


the  right  of  the  latter  and  assert  it  acrainst  the 
landlord.     Stout  v.  Merrill,  35  Iowa,  47. 

Jackson  ea  dem.  Waldron  v.  Welden,  3  Johns. 
282,  was  an  action  of  ejectment  by  a  landlord 
against  his  tenant.  It  appeared  that  during 
the  tenancy  a  dispute  arose  as  to  the  title  to 
thp  property,  and  It  was  awarded  by  commis- 
sioners appointed  by  the  state  to  a  third  person. 
The  tenant  then  purchased  the  property  from 
the  latter,  the  landlord  at  that  time  stating  that 
he  gave  up  all  claim  to  the  land  and  for  ten 
years  thereafter  acquiescing  in  the  purchase. 
It  was  held  that,  even  assuming  that  the  award 
was  not  binding  upon  the  landlord,  he  must 
prove  his  title,  and  cannot  recover  on  the  ground 
of  the  prior  tenancy.  The  decision,  however,  is 
upon  the  ground  of  the  plalntifTs  acquiescence 
In  the  attornment. 

II.  Title  derived  from  fudidal  sale  during  ten- 

anoy. 

It  Is  apparent  from  what  has  been  said  In 
division  1.  that  the  rule  that  estops  a  tenant 
to  deny  his  landlord's  title  without  first  sur- 
rendering possession  does  not  prevent  him  from 
acquiring,  at  or  through  a  Judicial  sale  during 
the  tenancy,  the  title  that  the  landlord  held  at 
the  commencement  of  the  tenancy,  or  from  hold- 
ing that  title  in  his  own  right  and  adversely 
to  the  landlord.  Any  objection  that  may  be 
made  to  the  acquisition  and  assertion  of  such 
a  title  by  the  tenant  must  be  based  upon  some 
supposed  relation  of  trust  and  confidence  be- 
tween the  parties,  which,  while  It  would  not  pre- 
vent the  tenant  from  showing  that  a  third  per- 
son had  acquired  the  landlord's  title,  would  dis- 
qualify him  to  acquire  that  title  himself  and 
hold  it  as  against  the  landlord.  The  great 
weight  of  authority,  however,  denies  the  exist- 
ence of  any  such  disqualifying  relation,  and  es- 
tablishes the  proposition  that  a  tenant,  or  one 
claiming  under  him,  may,  if  he  acts  fairly,  ac- 
quire the  title  that  the  landlord  held  at  the 
commencement  of  the  tenancy  by  purchase  at 
a  Judicial  sale  or  from  one  who  holds  under 
such  a  purchase. 

A  tenant  may  plead,  in  an  action  of  ejectment 
against  him  by  the  landlord,  that  he  has  ac- 
quired the  letter's  title  by  purchase  from  him  or 
at  a  Judicial  sale.  Tewksbury  ?.  Magraff,  83 
Cal.  237. 
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A  tenant  may  purchase  the  premises  under  a 
iudgment  against  the  landlord,  and  set  up  the 
title  thus  acquired  in  bar  of  an  action  brought 
against  him  by  the  landlord.  Tilgham  v.  Little, 
13  III.  239.  This,  however,  was  not  a  case  of 
a  tenant,  but  of  a  purchaser  under  contract  in 
possession. 

A  tenant  cannot  dispute  the  title  of  his 
landlord  under  which  he  entered,  but  in  a  suit 
for  rent  he  may  show  that  he  acquired  it  by 
conveyance ;  and  it  makes  no  difference  whether 
the  conveyance  is  directly  from  his  landlord, 
or  from  a  trustee  duly  authori7ed  to  sell  and 
convey  the  title  by  a  former  owner,  provided 
the  same  is  a  prior  lien  to  the  right  of  the  land- 
lord. In  such  a  case  the  tenant  does  not  dis- 
pute the  landlord's  title,  but  recognizes  and 
holds  under  it,  and  having  acquired  it,  becomes 
entitled  to  all  rent  accruing  after  the  execu- 
tion of  the  deed.  Carson  v.  Crigler,  9  111.  App. 
83.  In  this  case  the  tenant  purchased  the  prop- 
erty at  a  sale  under  a  deed  of  trust  which  was 
a  lien  upon  the  land  at  the  time  of  the  lease. 

A  tenant  may  purchase  from  a  third  person 
the  title  acquired  by  the  latter  at  a  sale  under 
an  execution  against  the  landlord  subsequent  to 
the  lease,  and  set  up  such  title  as  a  defense 
against  an  action  for  rent.  Casey  v.  Gregory, 
33  B.  Mon.  505,  .56  Am.  Dec.  581. 

A  tenant  may  show  that  the  estate  of  the 
landlord  has  been  extinsrulshed  by  the  foreclos- 
ure of  a  mortgage  to  which  it  was  subject  at 
the  time  of  the  lease,  and  that  the  tenant  has 
himself  acquired  title  under  that  foreclosure. 
Ryder  v.  Mansell,  66  Me.  167. 

A  tenant  does  not,  by  relying  on  such  a  title, 
do  anj'thlng  Inconsistent  with  the  lessor's  right 
to  grant  the  original  lease.  A  tenant  does  not 
deny  that  the  landlord  had  a  title  at  the  be- 
ginning of  the  lease  by  showing  that  the  same 
title  has  expired.     Ibid. 

The  purchase  of  the  tenant's  leasehold  by  a 
subtenant  at  an  execution  sale  extin};iilshos  the 
subtenancy.     Gunn  v.  Sinclair,  52  Mo.  327. 

The  rule  that  a  tenant  is  estopped  to  deny 
his  landlord's  title  does  not  preclude  him  from 
acquiring  the  title  of  the  landlord,  eithor  by  a 
direct  conveyance  from  the  latter,  or  by  an 
(Hinivalcnt  one  through  the  operation  of  law. 
Where  a  lessee  purchases  the  lessor's  reverf^ion 
at  a  sheriff's  sale  on  an  execution  against  the 
lessor,  or  acquires  his  interest  In  it  as  a  re- 
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deeming  creditor,  the  operation  is  the  same  bb 
if  the  lessor  had  granted  and  conveyed  the  re- 
veralon  to  the  lessee,  and  it  will  be  valid  as  a 
bar  to  an  action  for  rent  or  possession.  Hig- 
i^ins  V.  Turner,  61  Mo.  249. 

If  a  tenant  piircliases  the  reversion  from  the 
landlord  or  at  a  sherlfTs  sale  the  tenancy  is 
thereby  extinguished.  Zeysing  v.  Welbourn,  42 
Mo.  App.  352. 

A  tenant  may  purchase  the  leased  property  at 
a  sale  under  an  execution  against  the  Vandlord, 
and  assert  such  title  as  a  defense  in  an  action 
for  rent  subsequently  accruing,  or  he  may  pur- 
chase a  portion  of  the  premises  at  such  a  sale, 
and  tt€t  up  such  purchase  to  mitigate  the  dam- 
ages in  an  action  for  rent.  Nellis  v.  Lathrop, 
Tl  Wend.  121,  34  Am.  Dec.  285. 

A  tenant  may  acquire  title  at  a  sheriffs  sale 
und<^r  an  execution  against  the  landlord,  and 
tho  title  thus  acquired  terminates  and  extin- 
gutshes  the  landlord's  title,  and  may  be  set  up 
as  a  bar  to  an  action  for  rent,  or  one  to  recover 
posHossion  of  the  demised  premises.  Hetzel  v. 
Barber,  69  N.  Y.  1. 

A  tenant  may  purchase  the  leased  property 
at  a  sale  under  an.  execution  against  the  land- 
lord, and  assert  such  title  in  an  action  of  eject- 
ment. Jackson  cm  dem.  Russell  v.  Rowland,  6 
Wend.  66«,  22  Am.  Dec.  657. 

A  tenant  may  become  the  purchaser  of  the 
reversion  at  a  Judicial  or  other  sale,  and  so  ac- 
quire the  rights  of  his  landlord,  and  relieve  him- 
self from  liability  as  a  tenant  of  the  latter. 
ODonnell  v.  Mclntyre,  118  N.  Y.  156,  28  N.  B. 
445  (obiter).  Affirming  37  Hun,  623. 

A  tenant  is  not  estopped  from  purchasing  at 
a  sheriflTs  sale  during  the  term,  and  setting  up 
the  title  thus  acquired  as  a  bar  to  an  action 
of  ejectment  by  the  reversioner.  Murrell  v. 
Roberts,  33  N.  C.  (11  Ired.  L.)  424,  53  Am.  Dec. 
419. 

Where,  during  the  lease,  the  land  is  sold  to  a 
third  person  on  a  Judgment  against  the  landlord, 
and  subsequently  the  tenant  purchases  at  a 
sale  under  a  Judgment  rendered  against  the 
landlord's  devisor,  from  whom  he  acquired  the 
title,  such  tenant  is  within  the  protection  of  an 
act  providing  that  summary  proceedings  to  put 
a  purchaser  at  an  execution  sale  in  possession 
shall  not  lie  where  the  party  in  possession  shall 
make  oath  that  he  came  into  possession  under 
title  derived  to  him  from  the  defendant  In  the 
execntion  before  the  Judgment  under  which. the 
execution  and  sale  took  place.     BUIott  v.  Ackia, 

9  Pa.  42. 

A  tenant  cannot  ordinarily  dispute  the  title 
of  his  landlord,  nor  can  he  purchase  an  out- 
standing title  and  under  it  withhold  possession 
from  his  landlord :  but  when  he  becomes  the 
owner  of  the  very  title  which  his  landlord 
claims,  either  by  purchase  from  the  landlord, 
or  at  a  sheriff's  sale  upon  a  Judgment  which 
encumbers  it.  he  may  assert  such  title  in  an 
action  of  ejectment  against  him  by  the  landlord. 
Elliott  V.  Smith,  23  Pa.  131. 

A  tenant  by  sufferance  of  property  subject  to 
a  deed  of  trust  has  the  same  right  as  a  stranger 
to  purchase  the  property  at  a  sale  under  the 
deed  of  trust.     Bumpass  v.  Alexander,  10  Helsk. 

A  tenant  may  acquire  title  at  a  Judicial  sale 
for  the  sfitlBf action  of  an  encumbrance  upon  the 
property  of  the  existence  of  which  he  was  aware 
at  the  time  he  took  the  lease.  Pickett  v.  Fer- 
guson. 8C  Tenn.  642,  8  S.  W.  386. 

A  tenant  may  purchase  the  property  at  a  sale 
under  an  execution,  and  assert  such  title  In  de- 
fen  r^e  of  an  action  by  the  landlord  to  recover 
possession  of  the  property.     Camley  v.  Stanfleld, 

10  Tex.  54C.  60  Am.  Dec.  219. 

Tn  Lausman  v.  Drahos,  10  Neb.  172,  35  Am. 
Rep.  468,  4  N.  W.  956,  however,  it  was  held 
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that  where  a  tenant  during  the  telstence  of  the 
lease  purchases  the  same  at  a  Judicial  sale  with- 
out yielding  the  possession  of  the  premises  and 
without  notice  to  the  lessor,  it  will  he  presumed 
that  it  was  for  the  purpose  of  protecting  his 
possession,  and  the  landlord  may  redeem.  The 
sale  In  this  case  was  under  a  foreclosure  decree 
to  which  the  property  was  subject  at  the  time 
of  the  lease. 

So,  also,  it  is  held  in  Scott  v.  Levy,  6  Lea, 
662,  that  a  sublessee  occupies  such  a  fiduciary 
relation  to  the  lessee  that  he  cannot  acquire  a 
valid  title  as  against  the  latter  by  purchasing 
the  premises  at  the  foreclosure  of  a  deed  of  tmst 
on  the  leasehold  estate  given  by  the  lessee  after 
the  execution  of  the  sublease.  Ail  that  the 
sublessee  can  do  is  to  hold  the  lessee  liable,  un- 
der the  covenant  for  quiet  enjoyment  or  war- 
ranty of  title,  for  the  amount  expended. 

But  in  Pickett  v.  Ferguson,  46  Ark.  177,  55 
Am.  Rep.  545,  which  was  a  bill  by  the  landlord 
to  redeem,  it  was  held  that  a  tenant  may  pur- 
chase the  leased  property  at  a  sale  under  a  deed 
of  trust,  and  hold  the  same  free  from  any  trust 
in  favor  of  the  latter. 

And  in  Smith  v.  Scanlan,  21  Ky.  L.  Rep.  169, 
51  S.  W.  152,  it  was  held  that  a  tenant  in  pos- 
session may,  to  protect  himself,  buy  the  leased 
property  at  a  sale  under  an  execution  against 
the  landlord,  and  that  his  purchase  will  no  more 
inure  to  the  benefit  of  the  landlord  than  If  he 
had  bought  from  the  landlord  himself  In  person. 

In  Brinson  v.  Lasslter,  81  Ga.  40,  6  S.  E.  468, 
it  was  held  that  a  sale  of  land  to  the  tenant's 
wife  was  void:  but  this  was  upon  the  ground 
that  the  levy  was  grossly  excessive  and  fraudu- 
lent. 

The  relation  of  landlord  and  tenant  is  so  far 
a  relation  of  trust  and  confidence  as  to  render 
it  inequitable  for  the  tenant  to  purchase  the 
property  at  a  sale  of  which  the  landlord  has 
no  notice,  under  a  Judgment  recovered  by  the 
tenant  himself  against  a  former  owner  upon  a 
bond  secured  by  a  mortgage  on  the  land,  ll&t* 
thews'  Appeal,  104  Pa.  444. 

A  tenant  who  buys  his  landlord's  property 
at  a  sale  on  Judicial  process,  in  the  absence  of 
the  landlord,  for  a  sum  hardly  equal  to  its  year- 
ly rental  value,  by  unfair  practices  which  pre- 
vented other  persons  from  bidding,  may  be  com- 
pelled in  equity  to  account  and  reconvey  to  his 
landlord.  Cocks  v.  Izard,  7  Wall.  550,  19  L. 
ed.  275.  The  decision  in  this  case  Is  upon  the 
ground  that,  under  the  circumstances,  the  pur- 
chase by  the  tenant  for  his  own  b^efit  was 
a  fraud,  and  not  upon  the  ground  that  a  pur- 
chase by  the  tenant  would,  under  any  circum- 
stances, be  inconsistent  with  his  duty  to  the 
landlord,  and  would  so  Inure  to  the  letter's  bene- 
fit. 

In  Pujol  V.  McKinlay,  42  Cal.  559,  a  lessee 
redeemed  the  property  from  a  sale  under  an 
execution  against  the  landlord,  and,  after  re- 
ceiving the  sheriff's  deed,  recovered  a  Judgment 
in  ejectment  against  the  landlord.  He  after- 
wards brought  an  action  to  quiet  his  title  as 
against  the  landlord.  It  appeared  in  this  ac- 
tion that  he  made  the  redemption  in  trust  for 
the  lessor,  and  the  court  held  that,  although  at 
law  the  lease  was  merged  in  the  lessee's  new 
title,  in  equity  there  was  no  merger,  and  that 
upon  a  settlement  of  accounts  the  lessee  was 
chargeable  with  rents  during  the  whole  time. 

Where  a  tenant  acquires  a  title  of  the  leased 
premises,  having  Its  inception  In  a  sale  under  a 
deed  of  trust  given  by  the  landlord,  and  the 
landlord  subsequently  redeems  from  the  sale,  the 
doctrine  of  merger  does  not  apply  farther  than 
to  suspend  the  relation  of  landlord  and  tenant 
until  the  redemption ;  and  the  act  of  redemp- 
tion not  only  restores  the  title  of  the  landlord, 
but  re-establishes  the  relation  of  landlord  and 
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tenant  as  it  bad  existed  before  the  sale.  Otis  t. 
McMillan.  70  Ala.  46. 

This  decision  was  on  the  ground  that  a  par- 
chaser  at  such  a  sale  acquires  only  a  defeasible 
title  until  the  period  of  redemption  has  ex- 
pired. 

But  a  tenant  who  purchases  the  property  at 
a  sale  under  an  execution  against  the  landlord, 
under  an  arrangement  by  which  the  latter  Is 
to  be  allowed  to  redeem,  may.  In  the  absence  of 
redemption,  assert  such  title  in  an  action  of 
ejectment  by  a  grantee  of  the  landlord.  Frank- 
lin T.  Palmer,  50  111.  202. 

III.  Title  defived  from  tasD  sale  during  tenanoy. 
a.  When  ttnant  has  agreed  to  pay  the  tarn. 

The  cases  are  all  agreed  that  a  tenant  cannot 
acquire  a  Tulid  title  as  against  the  landlord, 
by  virtue  of  a  tax  sale,  during  the  tenancy,  for 
taxes  which  he  (the  tenant)  had  agreed  to  pay. 
Busch  T.  Huston,  75  111.  543 ;  Burgett  v.  Talia- 
ferro, 118  111.  510,  9  N.  E.  334;  Carithers  t. 
Weaver,  7  Kan.  110 ;  liaskell  v.  Putnam,  42  Me. 
244 ;  Bertram  v.  Cook,  32  Mich.  518 ;  Connecti- 
cut Mut.  L>.  Ins.  Co.  V.  Bulte,  45  Mich.  118,  7 
N.  \\.  707  (obiter)  ;  Blake  v.  Howe,  1  Alk.  (Vt) 
^06,  15  Am.  Dec.  681 ;  Williamson  v.  Russell, 
18  W.  Va,  023. 

Reily  T.  Lancaster,  39  Cal.  354,  was  not  the 
•case  of  a  purchase  by  a  tenant,  but  the  court 
announced  the  general  principle  that  a  party  in 
possesion  of  land,  whose  duty  It  is  to  pay  the 
taxes  thereon,  can  derive  no  advantage  from  a 
-sale  for  taxes  which  he  ought  to  have  paid  with- 
out a  sale. 

Any  title  thus  acquired  by  the  tenant  is  held 
for  the  benefit  of  his  landlord.  Bertram  v. 
Cook,  32  Mich.  518,  eupia. 

The  purchase  of  such  title  only  operates  as 
«  payment  of  the  taxes.     Williamson  v.  Russell, 

18  W.  Va.  623. 

Where  a  lessee  permits  the  leased  property 
to  be  sold  for  the  nonpayment  of  an  improve- 
j&ent  assessment  which  he  had  covenanted  to 
pay,  and,  after  the  expiration  of  the  term,  ac- 
quires the  title  based  on  such  sale,  the  lessor 
may  recover  a  judgment  requiring  him  to  quit- 
claim the  premises,  and  restraining  him  from 
encumbering  or  disposing  of  the  same  or  bring- 
ing ejectment  for  them.     Shepardson  v.  Elmore, 

19  Wis.  424. 

One  who  enters  Into  possession  under  a  tenant 
Is  subject  to  the  same  disqualification  as  the 
latter  with  reference  to  -purchasing  property 
at  a  sale  for  taxes  which  by  the  terms  of  the 
tenancy  the  tenant  was  bound  to  pay.  Bertram 
▼.  Cook,  32  Mich.  518,  supra. 

Where  one  enters  into  posspssfon  under  a  lease 
from  the  grantee  of  one  having  only  a  dower 
interest  in  the  property,  and  by  the  terms  of 
the  lease  is  required  to  redeem  from  a  prior  tax 
sale,  the  purchase  of  the  tax  title  by  him  works 
a  redemption  merely  as  against  the  owner  of 
the  fee.  notwithstanding  that  his  landlord  aban- 
doned all  interest  in  the  property  upon  learning 
that  he  had  only  acquired  a  dower  Interest  by 
fais  deed.  Lyebrook  v.  Hall,  73  Miss.  509,  19 
So.  348. 

But  a  married  woman  may,  out  of  her  sepa- 
rate estate,  acquire  a  title  to  land  of  which  her 
husband  Is  a  tenant,  based  on  a  tax  sale  for  non- 
payment of  taxes  which  he  was  bound  to  pay, 
In  the  absence  of  collusion  with  him  ;  and  the 
possession  of  those  occupying  the  property  will 
toe  none  the  less  adverse  to  the  former  owner 
beoauso  her  husband  acts  as  her  agf^nt  In  col- 
lecting rents,  etc.  Wood  v.  Armour,  88  Wis. 
488,  60  N.  W.  791. 

And  it  was  held  In  Willard  v.  Ames,  130  Ind. 
351,  no  N.  E.  JIO,  that  the  wife  of  a  tenant  who 
was  bound  by  the  terms  of  the  tenancy  to  pay 
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the  taxes  might,  in  the  absence  of  any  fraud 
or  collusion  with  her  husband,  purchase  the  land 
at  a  sale  for  taxes  which  her  husband  was  bound 
to  pay,  and  thereby  acquire,  at  least,  a  right  to 
be  refunded  the  amount  so  expended  as  a  con- 
dition of  a  decree  in  favor  of  the  landlord  quiet- 
ing the  title  as  against  her. 

b.  When  tenant  has  not  agreed  to  pay  the  taa. 

There  is  considerable  conflict  among  the  au- 
thorities upon  the  question  whether  a  tenant 
who  has  not  agreed  to  pay  the  taxes,  and  who 
is  not  legally  bound  to  pay  them,  may  acquire, 
and  hold  adversely  to  the  landlord,  a  title  based 
on  a  tax  sale  during  the  tenancy.  The  decision 
in  SuiTH^T.  Nbwuan  that  he  may  Is  clearly 
supported 'by  the  following  cases: 

A  tenant  who  is  under  no  legal  obligation  to 
pay  the  taxes  assessed  upon  the  land  may  pur- 
chase the  land  at  a  sale  for  the  nonpayment  of 
taxes,  and  set  up  the  title  so  acquired  in  an  ac- 
tion of  ejectment  brought  against  him  by  the 
landlord.  Bettison  v.  Budd,  17  Ark.  546,  65 
Am.  Dec.  442.  The  court  held  that  the  tenant 
was  not  bound  by  virtue  of  his  relation  to  seo 
that  the  taxes  assessed  on  the  premises  wer« 
paid. 

A  tenant  In  possession  at  the  date  of  a  tax 
sale  may  purchase  the  premises,  and  the  pur- 
chase not  only  extinguishes  the  landlord's  title, 
but  cuts  o£C  the  lease.  Ferguson  v.  Etter,  21 
Ark.  160,  76  Am.  Dec.  361. 

A  tenant  may  purchase  property  at  a  tax  sale 
and  set  up  a  title  thus  acquired  against  the  land- 
lord. Waggener  v.  McLaughlin,  38  Ark.  195 
(obiter). 

A  tenant  cannot.  In  an  ejectment  suit  by  the 
landlord,  assert  a  title  acquire^  under  a  tax  sale 
prior  to  the  execution  of  the  lease ;  but  he  may 
purchase  at  such  a  sale  made  after  the  execution 
of  the  lease,  or  he  may  take  an  assignment  from 
the  purchaser  at  such  sale.  Sharpe  v.  Kelley,  5 
Denio,  431. 

A  tenant  who  is  under  no  obligation  or  duty 
to  discharge  taxes  on  the  property  may  purchase 
it  at  a  tax  sale  during  his  term.  Weichselbaum 
V.  Curlett,  20  Kan.  709,  27  Am.  Rep.  204. 

A  tenant  may  acquire  the  tax  title  based  on 
a  sale  for  taxes  during  the  term,  and  avail  him- 
self of  it  aa  a  defense  against  an  action  for 
rent  or  for  the  possession  of  the  land.  Hlgglna 
V.  Turner,  61  Mo.  249. 

A  tenant  may  acquire  a  title  to  the  leased 
l)remlses  based  on  a  sale  for  the  nonpayment  of 
taxes  accruing  during  the  tenancy,  and  assert 
such  title  against  the  landlord  in  an  action  by 
the  latter  to  recover  possession  of  the  property, 
if  the  tax  title  is  valid.  Maxwell  ▼.  Grlftner, 
13  Ohio  C.  C.  616. 

In  none  of  the  foregoing  cases,  except  Weich- 
selbaum V.  Curlett,  20  Kan.  709,  27  Am.  Rep. 
204,  supra.  Is  anything  said  as  to  whether  or 
not  any  rent  was  due  from  the  tenant  at  the 
time  of  the  tax  sale.  In  that  case  the  court  al- 
ludes to  the  fact  that  at  the  time  of  the  tax  sale 
all  the  rent  had  been  paid,  but  does  not  say 
whether  the  result  would  have  been  changed  if 
the  fact  in  that  respect  had  been  otherwise. 

In  Gasklns  v.  Blake,  27  Miss.  675,  however,  it 
was  held  that,  conceding  that  a  tenant  may  le- 
gally purchase  the  land  at  a  tax  sale  for  taxes 
accruing  during  his  tenancy,  such  a  purchase 
operates  only  as  a  redemption  where  the  tenant, 
nt  the  time  of  the  sale,  was  indebted  to  the  own- 
er, on  account  of  the  use  of  the  property,  in  a 
sum  exceeding  the  amount  of  the  taxes  due. 

And  in  Dufflt  v.  Tiihan,  28  Kan.  292,  It  was 
held  that  where  one  enters  into  possession  of 
premises  with  the  consent  of  the  owner,  but 
without  any  agreement  as  to  payment  of  rent, 
and  pay$i  no  rent,  she  cannot  acquire  the  title 
by  viiiiu-  of  a  sale  for  taxes  accruing  during 
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ber  tenancy,  and  set  up  such  title  as  a  bar  to 
an  action  of  ejectment  by  the  landlord.  The 
firround  of  the  decision  Is  that,  under  the  cir- 
cumstances, it  was  the  tenant's  duty  to  pay  the 
taxes  accruing  during  her  tenancy. 

A  purchase  of  lands  at  a  tax  sale  by  one 
who  Is  receiving  the  rents  and  profits  and  ought 
to  keep  down  the  taxes  can  never  strengthen 
his  title.     Hunt  v.  Gaines,  33  Ark.  267. 

In  Pulford  v.  Whicher,  76  Wis.  555,  45  N.  W. 
418,  a  party  who  had  obtained  a  tax  deed  se- 
cured posses.slon  by  fraudulent  collusion  with  a 
tenant  of  the  owner.  The  court  held  that  under 
such  circumstances  the  holder  of  the  tax  deed 
must  be  deemed  the  tenant  of  the  owner.  While 
he  was  thus  in  possession  he  acquired  another 
tax  deed.  It  appeared  that  at  the  time  of  ac- 
quiring the  later  deed  he  had  received  rents  for 
the  use  of  the  property  in  excess  of  the  amount 
paid  for  such  deed.  The  court  held  that  the 
owner  was  entitled  to  redeem  from  both  tax 
deeds 

In  Lyebrook  v.  Hall,  73  Miss.  509,  19  So.  348, 
the  court  held  that  a  purchase,  by  a  tenant  by 
sufferance,  of  a  tax  title  based  on  a  sale  for 
taxes  during  the  possession,  operated  merely 
as  a  redemption.  The  court  said  it  was  the 
tenant's  duty  to  pay  the  taxes ;  but  did  not  in- 
dicate how  such  duty  arose.  It  seems,  however, 
that  the  tenant  had  been  in  possession  receiv- 
ing rents  and  profits,  apparently  without  paying 
rent ;  and  the  court  may  have  regarded  this  cir- 
cumstance as  creating  the  duty. 

When  the  tenant  is  by  statute  legally  liable 
to  pay  the  taxes,  although  as  between  the  land- 
lord and  himself  it  is  the  former's  duty  to  pay 
them,  the  weight  of  authority  seems  to  estab- 
lish that  the  tenant  is  disqualified  to  acquire 
a  title,  based  on  a  tax  sale,  that  he  may  hold 
as  against  the  landlord. 

One  who  Is  under  a  legal  or  moral  obligation 
to  pay  taxes  on  another's  land  of  which  he  is  in 
popscssion  cannot,  by  neglecting  to  pay  the  same 
and  allowing  the  land  to  be  sold  in  consequence 
of  that  negligence,  add  to  or  strengthen  his  title 
by  purchasing  at  the  sale  himself,  or  by  subse- 
quently buying  from  a  stranger  who  purchased 
at  the  sale.  Moss  v.  Shear,  25  Cal.  38,  85  Am. 
Dec.  94. 

The  character  of  the  purchaser's  occupancy  is 
not  shown ;  but  under  the  statute  the  land  was 
required  to  be  listed  in  his  name,  the  owner  not 
being  known. 

A  tendnt  in  possession,  who  is  liable  under  the 
statute  to  pay  the  taxes,  cannot  acquire  a  title 
to  the  premises  as  against  the  owner  by  purchas- 
ing a  tax  title  based  on  a  sale  for  taxes  during 
the  tenancy.  Smith  v.  Specht,  58  N.  J.  Eq.  47, 
42  Atl.  590. 

A  tenant  In  possession  of  land  at  the  time  of 
its  sale*  for  taxes  Is  under  obligation  to  pay  the 
taxes,  and  therefore  cannot  buy  so  as  to  ob- 
tain title  as  against  the  landlord.  The  land 
itself  is,  in  fact,  the  debtor  to  the  public,  and 
prima  facie  it  is  the  tenant's  tax  because  all  the 
remedies  are  against  him.  Walker  v.  Harrison, 
75  Miss.  065,  23  So.  392. 

The  Illinois  supreme  court  In  Seaver  v.  Cobb, 
98  III.  200,  held  that  one  in  possession  of  land, 
but  not  under  any  claim  of  title,  might  purchase 
the  property  at  a  sale  for  taxes,  and  assert  the 
title  in  an  action  of  ejectment  against  him  by 
the  former  owner.  The  court  said,  however, 
that  a  tenant  holding  a  lease,  a  purchaser  in 
possession  under  a  contract  for  a  deed,  or  a 
mortgagor,  is  estopped  from  so  purchasing  as 
to  affect  the  title  of  the  persons  under  whom 
they  hold.  It  Is  not  clear  whether  or  not  this 
statement,  so  far  as  it  applies  to  a  purchase  by 
a  tenant,  is  based  on  the  assumption  that  the 
tenant  was  under  a  statutory  or  contractual 
duty  to  pay  the  taxes. 
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It  was  held  in  Curtis  t.  Smith,  42  Iowa,  665, 
that  possession  imder  a  deed  which  conveyed  no 
interest  would  not  prevent  the  grantee  from  pur- 
chasing the  property  when  sold  for  taxes.  The 
court,  however,  intimated  that  a  tenant  would 
be  prevented  from  acquiring  a  tax  title ;  and  it 
would  seem  that  the  intimation  is  based  on  the 
assumption  that  the  tenant  was  bound  to  pay 
the  taxes. 

But  some  of  the  authorities  clearly  deny  the 
right  of  the  tenant  to  acquire  such  a  title  as 
against  the  landlord  without  reference  to  his 
contractual  or  statutory  liability  to  pay  the 
taxes.     Thus : 

A  purchase  of  land  at  a  tax  sale  by  a  tenant, 
even  if  he  is  not  under  any  contractual  or  statu- 
tory duty  to  pay  the  tax,  operates  only  as  a 
payment,  and  confers  no-  title  on  him  bb  against 
(he  landlord  or  one  claiming  under  the  latter ; 
nor  can  he  acquire  a  title,  as  against  the  land- 
lord, by  purchasing  the  certificate  of  sale  issued 
to  another  person  as  purchaser,  and  subsequent- 
ly procuring  a  deed  as  assignee.  Bailey  t. 
Campbell.  82  Ala.  342,  2  So.  646;  Jackson  v. 
King,  82  Ala.  432,  3  So.  232. 

So,  also,  it  was  said  in  Smith  v.  Specht,  58 
N.  J.  Eq.  47,  42  Atl.  599,  supra,  that  one  in 
possession  of  land  as  another's  tenant,  whether 
bound  by  statute  or  covenant  to  pay  taxes 
or  not.  cannot  acquire  a  title  to  the  premises  as 
against  the  owner  by  purchasing  a  tax  title 
based  on  a  sale  for  taxes  during  tenancy.  In 
this  case,  however,  the  tenant  was,  as  a  matter 
of  fact,  liable  under  the  statute  to  pay  the'taxes. 

In  Williamson  v.  Russell,  18  W.  Va.  623, 
supra,  II.  a,  the  court  found  that  there  was  an 
agreement  by  the  tenant  to  pay  the  taxes ;  but 
It  was  said  In  the  opinion :  "I  would  not  be 
understood  as  implying  that  it  is  necessary  for 
the  tenant  expressly  to  agree  to  pay  the  taxes, 
before  he  can  be  in  all  cases  disqualified  from 
buying  at  a  sheriff's  sale  for  [nonpayment  of 
the]  taxes,  though,  I  doubt  not,  in  some  cases  he 
would  be  at  liberty  to  bid  at  such  sale  where 
he  had  not  agreed  to  pay  the  taxed,  and  where 
the  facts  and  circumstances  Imposed  on  blm  no 
moral  duty  toward  his  landlord  to  pay  such 
taxes.  See  Bettison  v.  Budd,  17  Ark.  546,  65 
Am.  Dec.  442.  On  the  other  hand,  there  are 
cases  where  I  think  the  tenant  would  be  dis- 
qualified from  buying  the  land  at  a  tax  sale, 
though  he  had  not  agreed  to  pay  the  taxes :  but 
it  Is  unnecessary  here  to  draw  the  line  between 
these  cases." 

A  tenant  cannot  avail  himself  of  his  posses- 
sion as  a  basis  to  acquire  title  as  an  actual  set- 
tler where  the  land  has  been  forfeited  to  the 
state  for  the  nonpayment  of  taxes.  Waggener 
V.  McLaughlin,  33  Ark.  195. 

A  purchase  of  property  at  a  tax  sale,  by  a  ten- 
ant at  the  request  or  suggestion  of  the  owner, 
amounts  only  to  the  payment  of  the  taxes  on 
the  property,  and  the  deed  executed  In  pursuance 
thereof  confers  no  title  adverse  to  the  land- 
lord.    Petty  V.  Mays,  19  Fla.  652. 

In  Williams  v.  Morris,  95  U.  S.  444.  24  L. 
ed.  360,  the  tenant  procured  deeds  of  the  prop- 
erty based  on  tax  sales.  The  court  held  that, 
even  If  the  deeds  had  been  regular,  they  would 
not  have  benefited  him,  as,  in  that  event,  the 
legal  conclusion  would  be  that  he,  as  tenant  of 
the  lessor,  held  the  title  in  trust  for  the  latter. 
It  appeared  In  this  case,  however,  that  the  tax 
sales  were  made,  and  the  time  to  redeem  there- 
from had  expired,  before  the  tenant  went  Into 
possession. 

\^'alker  v.  Harrison,  75  Miss.  665,  23  So.  392, 
held  that  a  tenant  might  acquire  the  state's 
title  to  the  leased  premises,  the  premises  having 
been  sold  to  the  state  for  the  nonpayment  of 
taxes  prior  to  the  time  he  took  possession  under 
his  lease.     This  decision  seems  to  conflict  with 
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the  rule  that  a  tenant  is  estopped  to  deny  the 
landlord's  title  unless  there  still  remained  In 
the  landlord  a  sufficient  Interest,  after  the  sale 
to  the  state,  to  justify  him  In  making  the  lease, 
and  to  have  enabled  him  to  have  recovered  pos- 
flession  at  the  end  of  the  term  had  such  Interest 
not  been  extinguished  during  the  tenancy. 
The  foregoing  review  of  the  authorities  seems 
to  show  that  a  tenant  cannot  acquire,  as  against 
the  landlord,  a  valid  title  based  on  a  tax  sale  dur- 
ing the  tenancy,  even  If  he  has  not  expressly 
agreed  to  pay  thetaxes,  where  he  Is  legally  bound 
to  pay  them,  or  where  he  Is  Indebted  to  the  land- 
lord for  rent  In  excess  of  the  amount  due  for 
taxes.  Upon  the  question  whether  he  can  ac- 
quire such  a  title  under  any  circumstances,  the 
decisions  are  conflicting. 

IV.  Adverse  poMsesaion, 

«.  Character  of  tcnant^a  possession^  generally. 

The  general  rule  is  that  possession,  however 
long  continued,  of  a  tenant,  whether  for  years, 
from  year  to  year,  at  will,  or  by  sufferance.  Is 
not  adverse,  but  Is  in  subordination  to  the  title 
of  the  landlord,  and  will  not  operate  to  confer 
a  title  upon  the  tenant,  unless  something  has 
occurred  to  convert  it  from  a  friendly  into  a 
hostile  possession.     Thus : 

Occupancy  of  land  by  permission  and  subserv- 
ient to  the  true  owner  will  not  establish  a  title 
bv  ad\erse  possession.  Johnson  v.  Butt,  46 
Neb.  Ii20,  64  N.  W.  691. 

When  one  puts  another  into  possession  of  land 
as  a  home  for  him,  and  the  latter  enters  under 
such  authority,  he  is  estopped,  even  after  being 
in  possession  for  thirty  years,  to  deny  the  land- 
lord's title.  Couwell  v.  Mann,  100  N.  C.  234, 
6  S.  E.  7S2. 

One  who  enters  Into  possession  under  a  con- 
veyance of  an  estate  for  the  life  of  another,  and 
continues  in  possession  after  the  death  of  the 
latter,  becomes  a  tenant  by  sufferance  of  the 
person  entitled  to  the  reversion,  and  his  pos- 
session is  not  adverse  to  the  latter's  title. 
Learned  v.  Tallmadge,  26  Barb.  443. 

One  who  takes  pc»ssession  under  a  parol  lease 
for  a  longer  period  than  one  year  will  be  pre- 
sumed to  hold  during  the  full  period  in  sub- 
ordinatiou  to  the  landlord's  title,  notwithstand- 
ing that  the  lease  was  not  valid  for  a  longer 
period  than  one  year.  Doolan  v.  McCauiey,  66 
Cal.  476,  6  I'ac.  130. 

A  claim  under  a  tax  lease,  for  a  term  of  years, 
is  not  adverse  to  the  owner  in  fee,  and  will  not 
by  lapse  of  time  create  a  valid  title.  Sanders  v. 
Rledinger,  30  A  pp.  Div.  277,  51  N.  Y.  Supp.  937 ; 
King  V.  Townshend,  141  N.  Y.  358,  36  N.  E. 
513. 

b.  Power  of  tenant  to  initiate  an  adverse  posses- 
sion. 

1.  Generally. 

It  Is  now  established  beyond  contradiction 
that  the  fact  that  one  entered  Into  possession 
of  premises  as  a  tenant  does  not  prevent  him,  at 
lease  after  the  expiration  of  the  term,  from 
assumlog  a  hostile  attitude  toward  the  landlord 
and  converting  his  possession,  originally  held  In 
subordination  to  the  latter's  title,  into  an  ad- 
verse possession  which,  if  continued  for  the  stat- 
utory period,  v/ill  confer  the  title  upon  the  ten- 
ant. This  principle  was  declared  and  vindi- 
cated by  the  United  States  Supreme  Court  In 
Willison  v.  Watklns,  3  Pet.  43,  7  L.  ed.  596, 
where  it  was  held  that  the  possession  of  a  ten- 
ant becomes  adverse  and  will  ripen  into  title 
upon  the  expiration  of  the  statutory  period, 
where,  to  the  knowledge  of  the  landlord,  the  ten- 
ant disclaims  the  tenancy,  and  sets  up  a  title 
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adverse  to  the  landlord.  The  court  conceded 
the  general  rule  that  a  tenant  cannot  dispute 
the  title  of  his  landlord,  either  by  setting  up 
a  title  In  himself  or  a  third  person,  during  the 
existence  of  the  lease  or  tenancy ;  but  held  that 
it  did  not  apply  to  defeat  the  right  of  the  ten- 
ant to  acquire  title  by  adverse  possession  after 
a  repudiation  of  the  tenancy  brought  home  to 
the  landlord. 

A  tenant  may  repudiate  the  relationship  of 
landlord  and  tenant  and  set  up  an  adverse  claim 
and  possession  In  himself,  which,  when  proper- 
ly brought  home,  whether  expressly  or  by  im- 
plication, to  the  knowledge  of  the  landlord,  will 
put  in  operation  the  statute  of  limitations  In 
the  tenant's  favor.  Wells  v.  Sheerer,  78  Ala. 
142. 

If  a  tenant  at  will  publicly  disclaims  his  land- 
lord's title  and  possession,  and  claims  to  hold 
under  a  hostile  title,  the  statute  of  limitations 
will  begin  to  run  at  the  time  of  such  dis- 
claimer. Bowman  v.  Wathen,  2  McLean,  399, 
Fed.  Cas.  No.  1,740  (obiter). 

Adverse  possession  commences  to  run  against 
the  landlord  and  in  favor  of  the  tenant  as  soon 
as  the  former  has  notice  of  the  latter's  adverse 
claim ;  and  It  is  not  necessary  that  the  tenant 
should  first  vacate  the  premises.  Greenwood 
V.  Moore  (Miss.)  30  So.  609. 

The  general  rule  is  that  a  tenant  cannot  dis- 
pute his  landlord's  title,  and  the  estoppel  con- 
tinues, not  to  the  end  of  the  term  merely,  but  to 
the  end  of  the  tenant's  occupation,  or,  where 
there  has  been  a  repudiation  of  the  tenancy  and 
a  subsequent  adverse  holding  by  the  tenant,  un- 
til the  statute  of  limitations  has  run  in  his 
favor.     Tewksbury  v.  Magraff,  33  Cal.   237. 

The  tenant  may,  without  actual  surrender  to 
his  landlord,  remain  Id  possession,  assert  title 
in  himself,  and  lay  a  foundation  for  the  comple- 
tion of  the  title  by  adverse  possession.  Morris 
V.  Wheat,  8  App.  D.  C.  379. 

Where  the  tenant  under  a  lease  which  by  its 
terms  was  to  run  during  the  lessor's  life  re- 
mained in  possession  for  fifty-seven  years  after 
lessor's  death,  claiming  the  property  as  his 
own  and  without  the  payment  of  any  rent  or 
claim  made  against  him,  either  for  the  land  or 
profits,  the  jury  are  authorised  to  presume  a 
restoration  of  the  land  to  the  heirs  of  the  lessor, 
and  afterwards  an  actual  ouster  of  tkom  by 
the  lessee,  so  that  the  tenants  adverse  posses- 
sion will  ripen  into  title.  Camp  v.  Camp,  5 
Conn.  291,  13  Am.  Dec.  60. 

If  a  tenant  disclaims  the  title  of  his  landlord, 
and  claims  the  premises  adversely,  either  for 
himself  or  another,  his  possession  frozi  that 
moment  becomes  tortious,  and  the  landlord  may 
treat  the  tenancy  as  dissolved,  and  regain  the 
possession  by  the  summary  proceeding  for  a 
forcible  detainer.  Fusselman  v.  Worthlngton, 
14  111.  135. 

A  tenant,  after  the  expiration  of  his  lease, 
may  disavow  and  disclaim  his  tenancy  and  the 
title  of  his  landlord,  and  drive  the  latter  to 
his  action  for  recovery  of  possession  within 
the  period  of  the  statute  of  limitations.  Wil- 
kins  V.  Pensacola  City  Co.  36  Fla.  36,  18  So.  20. 

Possession  by  a  tenant,  if  adverse  In  fact, 
may  be  considered  adverse  also  in  law  from  the 
moment  when  the  landlord  or  his  legal  represen- 
tative had  full  knowledge  of  such  adversary 
holding.  Turner  v.  Davis,  1  B.  Mon.  151 
(obiter). 

When  a  tenant  disclaims  to  hold  under  the 
title  of  his  landlord,  and  claims  to  hold  adverse- 
ly, the  statute  of  limitations  commences  to  run 
against  an  action  by.  the  landlord  for  the  re- 
covery of  the  property  as  soon  as  he  has  notice 
of  the  hostile  attitude  assumed  by  the  tenant. 
Farrow  v.  Edmundson,  4  B.  Mon.  605,  41  Am. 
Dec.  250. 
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The  possession  of  the  tenant  is  the  possession 
of  the  landlord,  but  it  is  competent  to  show  by 
proof  an  actual  ouster  and  adverse  holding  by 
Che  tenant,  and  if,  from  the  time  of  such  ouster 
and  adyei'se  holding,  the  landlord  haa  with  the 
full  knowledge  of  the  fact  laid  by  and  made  no 
entry  or  effort  to  assert  his  cialm,  tlie  statute 
of  llmllations  will  bar  him.  Chambers  v.  Pleak, 
6  Dana,  420,  32  Am.  Dec.  78. 

Even  a  tenant  may,  by  open  and  notorious 
renunciation  of  his  allegiance  to  his  landlord, 
hold  hostile  to  him.  Whipple  v.  Barick,  93 
Ky.  121,  19  S.  W.  237. 

Though  a  tenant  is  estopped  to  controvert 
the  title  of  his  landlord,  he  is  not  estopped  to 
show  that  his  title  has  been  extinguished  or 
has  expired ;  and,  even  in  the  case  of  an  ordin- 
ary tenancy,  cases  may  occur  in  which  he  will 
be  permitted  from  lapse  of  time,  and  the  at- 
titude which  he  has  occupied  in  relation  to  his 
landlord,  to  rely  upon  the  statute  of  limitations. 
Sebastian  v.  Ford,  6  Dana,  438. 

A  tenant,  even,  may  repudiate  his  tenancy 
and  set  up  an  adverse  claim  in  his  own  right, 
and  if  this  Is  made  known  to  the  landlord  the 
term  of  the  statute  of  limitations  begins  to  run 
at  that  time.  North  v.  Barnum,  10  Vt.  220. 
The  occupant  in  this  case  was  an  administrator, 
and  not  a  tenant. 

If,  after  the  termination  of  the  relation  of 
landlord  and  tenant  by  an  unequivocal  act  on 
the  part  of  the  tenant  distinctly  known  to  the 
landlord,  the  latter  lies  by  without  asserting  any 
claim  of  title  by  ejecting  the  wrongdoer,  his 
right  of  entry  Is  barred  by  the  statute  of  limi- 
tations, and  the  title  quieted  In  the  adversary. 
Oreeno  v.  Munson,  9  Vt.  37,  31  Am.  Dec.  603. 

While  the  rule  is  that  a  tenant  cannot  or- 
dinarily set  up  an  adverse  possession,  and  will 
be  prima  facie  deemed  to  continue  in  that  char- 
acter' so  long  as  he  remains  in  the  occupation 
of  the  land,  it  is  well  settled  that  a  tenant  who 
has  openly  disavowed  the  title  of  the  landlord, 
and  notoriously  held  adversely  to  him  under  a 
clear  and  positive  claim  of  title,  to  the  knowl- 
edge of  the  landlord,  will  be  protected  by  the 
statute  of  limltatiohs  after  the  lapse  of  the 
statutory  period.  South  v.  Marcum,  22  Ky.  L. 
Bep.  641,  58  S.  W.  527. 

"When  it  Is  said,  in  the  books,  that  the  tenant 
cannot  dispute  the  title  of  his  landlord,  or  that 
the  grantor  cannot  dispute  the  title  of  his 
grantee,  nothing  more  is  meant,  I  apprehend, 
than  that  he  cannot  prevail  against  his  landlord, 
or  grantee,  in  disputing  his  title  in  a  court  of 
law.  He  has  no  legal  or  moral  right  to  dis- 
pute such  title,  but  he  has  nevertheless  the 
physical  ability  so  to  do;  and,  when  he  sees  fit 
to  exercise  that  ability,  the  legal  effects  of  the 
act  are  to  put  him  In  an  antagonistic  position, 
the  same  as  if  he  had  originally  entered  into  the 
possession  unlawfully."  Stevens  v.  Whitcomb, 
16  Vt.  121. 

Where  a  tenant  at  will  gives  notice  to  the 
landlord  that  he  shall  hold  the  land  in  his  own 
right  his  tenancy  must  be  considered  to  have 
been  so  far  thrown  off  by  the  notice  as  to  enable 
him  from  this  time  to  commence  a  possession 
adverse  to  his  landlord.  Ripley  v.  Yale,  19  Vt, 
156. 

The  rule  that  a  tenant  may  initiate  adverse 
possession  which  will  eventually  ripen  into  title 
by  means  of  which  he  may  resist  the  land- 
lord's claim  for  possession  or  rent  Is  not  In 
conflict  with  the  rule  that  a  tenant  is  es- 
topped to  deny  the  landlord's  title.  As 
shown  in  division  I.,  supra,  the  latter  rule 
merely  prevents  the  setting  up  of  a  title  incon- 
sistent with  that  of  the  landlord  at  the  com- 
mencement of  the  tenancy.  The  title  acquired 
by  the  tenant  by  adverse  possession  for  the 
atatutoi'y  period  after  disclaimer  of  the  land- 
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lord's  title  is  not  Inconsistent  with  that  tltle^ 
but  is  based  on  the  assumption  that  such  title 
haa  been  extinguished.  The  adverse  possession 
of  the  tenant,  however,  does  not,  until  the  ex- 
piration of  the  full  statutory  period,  confer  any 
rights  upon  the  tenant,  or  relieve  him  of  any  of 
the  obligations  incident  to  his  tenancy.  Thl» 
is  shown  by  the  folloiwing  cases: 

The  rule  that  a  tenant  cannot,  without  sur- 
rendering possession,  dispute  the  landlord's  title, 
applies  as  well  after  the  expiration  of  the  term 
as  before.  The  only  effect  of  a  disclaimer  of  the 
landlord's  title  by  the  tenant  is  to  bar  the 
entry  of  the  landlord,  if,  after  knowledge  of 
such  disclaimer,  he  permits  the  tenant  to  re- 
main in  possession  until  the  statute  of  limita- 
tions forbids  an  entry.  Shelton  v.  Doe  ex  dem. 
Bslava,  6  Ala.  230. 

For  the  purpose  of  fixing  a  period  from  which 
the  statute  of  limitation  will  run  against  the 
landlord,  the  holding  of  the  tenant  has  been 
regarded  as  adverse  from  the  time  he  notifiea 
the  landlord  that  he  shall  no  longer  hoid  under 
him  ;  but  for  other  purposes  the  principle  of 
disputing  a  tenancy  without  first  rendering  pos- 
session docs  not  apply.  Mattis  v.  Robinson,  1 
Neb.  3. 

A  tenant,  by  distinct  notice  to  his  landlord 
that  he  will  no  longer  hold  the  premises  under 
him,  has  been  regarded  as  committing  an  abso- 
lute disseisin,  and  after  that  as  holding  adverse 
to  the  landlord,  and,  unless  evicted  before  the 
term  of  the  statute  of  limitations  expires,  be 
will,  by  such  adverse  possession,  acquire  title  ia 
his  own  right ;  but  for  other  purposes  than  the 
statute  of  limitations  the  original  relation  be- 
tween the  parties  has  Its  legal  effect  upon  their 
respective  rights,  and  the  principle  has  not  been 
extended  to  an  action  for  the  rent  in  such  a 
manner  as  to  excuse  the  tenant  from  paying 
rent,  or  from  his  liability  for  use  and  occupa- 
tion under  the  contract  by  which  he  made  his- 
entry  for  the  full  term  of  the  occupancy.  Sher- 
man V.  Champlaln  Transp.  Co.  31  Vt.  162. 
These  statements  were  obiter,  and  were  made 
merely  by  way  of  analogy. 

There  are  expressions  In  the  opinions  In  & 
few  of  the  cases  that  seem  to  deny  the  right  of 
the  tenant  to  Initiate  adverse  possession  with- 
out a  surrender  and  re-entry. 

In  Butler  v.  Bertrand.  97  Mich.  59,  56  N.  W. 
342,  the  court  says  that  one  having  entered  pre- 
sumptively as  a  tenant  there  was  no  room  for  » 
defense  of  adverse  possession,  "it  being  seriied 
that  a  tenant  cannot  turn  a  holding  of  this- 
character  Into  an  adverse  holding."  Probably 
the  court  merely  meant  that  the  possession 
must,  In  the  absence  of  anything  to  show  that 
it  was  hostile,  be  presumed  to  have  been  In  suh- 
ordlnatiou  to  the  landlord's  title.  It  says  that 
under  the  facts  proved  and  admitted  the  holding 
was  not  hostile,  but  in  plain  subordination,  to 
the  landlord's  title,  to  whom  the  property  wa» 
assessed  by  the  occupant  himself  in  his  capacity 
as  supervisor. 

When  possession  is  acquired  by  virtue  of  the 
relation  of  landlord  and  tenant,  the  latter  can- 
not set  up  his  adverse  holding  against  the  land- 
lord as  a  basis  of  a  prescriptive  title  without 
first  surrendering  the  possession  of  the  premisee 
to  the  landlord.  Dasher  v.  Bllia.  102  Ga.  830, 
SO  S.  E.  544.  The  reason  given  for  the  rule 
was,  first,  because  the  tenant  cannot  dispute  the 
landlord's  title;  and  secondly,  because  posses- 
sion thus  acquired  by  a  tenant  l>ecome8  fraudu- 
lent the  moment  it  become  adverse,  and  there- 
fore cannot  be  the  basis  of  prescription.  It  la 
to  be  observed  that,  under  the  decisions  in 
Georgia,  if  any  person  takes  possession  of  land 
which  he  knows  does  not  belong  to  himself  or 
anyone  from  whom  he  purchases,  no  prescrip- 
tion will  run  In  his  favor,  however  long  he  maj 
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hold  possessIoxL  of  the  same.  His  possession  un- 
der such  circumstances  is  deemed  to  have  origi- 
nated in  fraud,  and  time  will  not  cure  or  sanc- 
tify the  fraud. 

A  tenant  cannot  deny  the'  title  of  his  land- 
lord, nor  rid  himself  of  his  relation  as  tenant, 
without  a  complete  surraider  of  the  possession. 
To  allow  him  to  get,  and  profess  to  hold,  pos- 
session under  the  landlord,  and  at  the  same 
time  hold  covertly  for  himself  or  for  another's 
adyantage,  would  be  to  encourage  and  uphold  a 
gross  fraud,  which  the  law  will  never  do;  on 
the  contrary,  the  rules  of  law  founded  In  good 
faith  and  sound  public  policy  render  such  a 
thing  impossible.  Springs  v.  Schencfc,  99  N.  C. 
661,  6  S.  E.  406.  If  by  "surrender'*  in  this  case 
the  court  means  a  literal  surrender,  or  anything 
more  than  an  open  repudiation  of  the  landlord's 
title  and  assertion  of  an  adverse  claim  brought 
home  to  the  landlord's  knowledge,  this  decision 
is  opposed  to  ihe  overwhelming  weight  of  au- 
thority. 

Williams  v.  Morris,  96  U.  8.  444,  24  L.  ed. 
360,  was  a  bill  in  equity  by  the  landlord  to  com- 
pel the  tenant  to  convey  to  the  former  a  tax 
title   acquired   by    the    latter.     The  court    was 


Pet.  156,  10  L.  ed.  398,  the  same  court.  In  dis- 
cussing the  right  of  one  who  entered  under  a 
purchaser,  to  set  up  a  title  adverse  to  the 
vendor,  said :  "It  is  a  general  rule  that  a  ten- 
ant shall  not  dispute  his  landlord's  title :  but 
this  rule  is  subject  to  certain  exceptions.  If  a 
tenant  disclaims  the  tenure,  and  claimK  ihe  fee 
in  his  own  right,  of  which  the  landlord  has  no- 
tice, the  relation  of  landlord  and  tenant  is  put 
an  end  to,  and  the  tenant  becomes  a  trespasser, 
and  he  is  liable  to  be  turned  out  of  the  posses- 
sion though  the  period  of  his  lease  has  not  ex- 
pired." While  this  case  does  not,  even  by  way 
of  a  dictum,  hold  that  the  landlord  in  such  a 
case  is  bound  to  turn  the  tenant  out  of  posses- 
sion before  the  expiration  of  the  lease  under 
penalty,  if  he  does  not,  of  having  the  tenant's 
possession  durlns  the  remainder  of  the  term  re- 
garded as  adverse,  yet.  by  conceding  to  the  land- 
lord under  such  circumstances  the  right  to  turn 
the  tenant  out  of  possession  before  the  expira- 
tion of  the  term,  it  obviates  one  of  the  objec- 
tions that  might,  otherwise,  be  made  to  the  doc- 
trine permitting  a  tenant  to  initiate  adverse 
possession  before  the  expiration  of  the  term» 
namely,  the  inability  of  the  landlord  to  pruteoc 


asked  to  follow,  oy  analogy,  the  statute  of  limi-    himself  against  such  adverse  possession  during 
tations  which  govern  courts  of  law,  it  appear-    the  term. 


ing  that  the  tenant  had  disclaimed  the  tenancy 
and  set  up  an  adverse  title  in  himself,  but  the 
court  said  that  such  disclaimer  did  not  have  any 
just  influence  to  support  the  defense  ot,  limita- 
tion or  laches,  inasmuch  as  the  case  shows  that 
it  was  without  any  just  cause  or  legal  excuse. 

2.  During  tem^  for  years. 

While  in  many  of  the  cases  cited  In  the  previ- 
ous subdivision,  the  rule  that  a  tenant  may  initi- 
ate  adverse  possession  by  disclaiming  the  land- 
lard's  title  and  asserting  an  adverse  claim,  to 
the  knowledge  of  the  landlord,  is  stated  in 
broad  terms  and  without  any  qualification,  yet 
it  seems  doubtful  whether  adverse  possession 
may  be  initiated  before  the  expiration  of  the 
term,  when  the  lease  Is  for  a  term  of  years. 
Some  of  the  cases,  however,  seem  to  favor  the 
doctrine  that  adverse  possession  will  commence 
as  soon  as  the  landlord  has  notice  of  the  dis- 
claimer and  adverse  claim,  notwithstanding  that 
the  term  has  not  expired.  The  tenancy  in- 
volved in  Wiliison  v.  Watkins,  3  Pet.  43,  7  L. 
ed.  696,  was  <Mie  at  will  or  from  year  to  year ; 


In  B'usselroan  v.  Worthington,  14  111.  135, 
supra,  also,  the  court  held  that  the  landlord 
might  treat  the  tenant's  disavowal  of  his  title 
a9  a  forfeiture  of  the  lease,  and  institute  pro- 
ceedings to  oust  the  tenant  from  possession,  but 
did  not  pass  on  the  question  whether  the  land- 
lord was  bound  to  oust  the  tenant  at  the  risk  of 
having  his  subsequent  possession  regarded  as 
adverse. 

In  Tillotson  v.  Doe  ex  dem.  Kennedy,  6  Ala. 
407,  39  Am.  Dec.  330,  a  tenant  for  a  term  of 
years  disclaimed  the  laMlord's  title,  to  the 
knowledge  of  the  landlord,  before  the  expira- 
tion of  the  term,  and  the  supreme  court  held 
that  the  trial  court  erred  in  supposing  that  the 
statute  of  limitations  did  not  begin  to  run  from 
the  time  of  the  tenant's  disclaimer  of  the  land- 
lord's title  and  knowledge  thereof  by  the  latter, 
and  not  until  the  expiration  of  his  lease. 

In  Greeno  v.  Munson,  9  Vt.  37,  31  Am.  Dec. 
605,  the  court  says :  "And  in  some  cases  it  has 
been  held  that  it  makes  no  difference  whether 
this  disclaimer  of  tenure  by  the  one  in  posses- 
sion is  during  the  existence  of  the  lease  or  other 
contract,   or  after  It   has  expired.     The  unex- 


but  the  court.  In  support  of  the  general  doctrine  |  pi^ed  term  is  forfeited,  It  is  said,  and  the  tenant 


that  the  tenant,  by  disclaiming  the  landlord's 
title  to  the  knowledge  of  the  landlord,  may  ini- 
tiate an  adverse  possession,  said :  "Had  there 
been  a  formal  lease  for  a  term  not  then  expired, 
the  lessee  forfeited  it  by  this  act  of  hostility ; 
had  it  been  a  lease  at  will  from  year  to  year,  he 
was  entitled  to  no  notice  to  quit  before  an  eject- 
ment. The  landlord's  action  would  be  as 
against  a  trespas-ser :  as  much  so  as  if  no  rela- 
tion had  ever  existed  between  them.  Having 
thus  ft  right  to  consider  the  lessee  as  a  wrong- 
do**!-,  holding  adversely,  we  think  that,  under 
the  circumstances  of  this  case,  the  lessor  was 
bound  so  to  do.  It  would  be  an  anomalous  pos- 
session, which,  as  to  the  rights  of  one  party, 
was  adverse,  and  as  to  the  other  fiduciary,  if 
after  a  disclaimer  with  the  knowledge  of  the 
landlord,  and  attornment  to  a  third  person,  or 
setting  up  a  title  In  himself,  the  tenant  forfeits 
his  possession  and  all  the  benefits  of  the  lease 
he  ought  to  be  entitled  to.  such  as  result  from 
his  known  adverse  possession.  No  injury  can 
be  done  the  landlord  unless  by  his  own  laches. 
If  he  sues  within  the  period  of  the  act  of  limi- 
tations he  must  recover;  if  he  suffers  the  time 
to  pass  without  suit,  it  is  but  the  common  case 
of  any  other  party  who  loses  his  right  by  negli- 
gence and  loss  of  time." 

In  a  subsequent  case,  Walden  v.  Bodley,  14 
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Is  quasi  a  trespasser,  and  immediately  liable  to 
action  of  ejectment  without  notice  to  quit,  and 
cannot  protect  himself  in  his  possession,  in  any 
other  way,  except  by  title  acquired  by  the  stat- 
ute of  limitations ;"  citing  Wiliison  v.  Watkins, 
3  Pet.  43,  7  L.  ed.  596,  supra.  The  occupant  in 
Greeno  v.  Munson,  however,  was  a  purchaser  un- 
der a  contract,  and  not  a  tenant,  or  at  least  not 
a  tenant  for  an  unexpired  term. 

The  tenancy  involved  in  Duke  v.  Harper,  6 
Yerg.  2S0,  27  Am.  Dec.  462,  was  one  at  will,  or 
from  year  to  year.  The  opinion,  however,  seems 
to  imply  that  a  tenant  for  a  term  of  years  may 
by  a  disclaimer  to  the  knowledge  of  the  landlord 
initiate  an  adverse  possession,  even  before  the 
expiration  of  the  term.  It  says :  "The  tenant 
f^nnnot,  during  the  term,  when  holding  by  force 
of  a  written  contract,  or  when  holding  from 
year  to  year,  rightfully  disclaim  thr  landlord's 
title.  .  .  .  Neither  can  he  [the  tenant]  at 
h!s  pleasure  put  an  end  to  the  contract ;  yet.  If 
the  tenant  disavows  the  title  of  the  landlord, 
and  claims  to  hold  for  himself,  or  for  another, 
ho  forfeits  his  lease  and  title,  and  may  be  pro- 
ceeded against  as  a  trespasser  by  an  action  of 
ejectment ;  but  this  is  at  the  election  of  the 
landlord,  who  may  still  treat  him  as  tenant  if 
he  prefers  it  [this,  in  view  of  what  follows,  evi- 
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dentlr  merely  means  that  the  landlord  may  treat 
him  as  a  lenant  for  all  purposes,  except  the  run- 
ning of  adverse  possession].  If,  after  such  for- 
feiture, the  tenant  hold  out  the  landlord  at- 
tempting to  enter,  this  amounts  to  *an  actual 
ouster,*  places  the  tenant  In  the  condition  of  an 
adversary  to  his  lessor,  and  is  such  a  trespass 
against  him  as  to  create  an  adverse  holding  on 
part  of  the  lessee,  by  force  of  which  the  stat- 
ute of  limitations  will  commence  its  operation 
to  confirm  the  adverse  claim  set  up  by  the  ten- 
ant." The  opinion,  after  stating  that  an  "ac- 
tual ouster"  may  be  Inferred  from  circumstan- 
ces, which  circumstances  are  matters  of  evi- 
dence to  be  left  to  the  Jury,  says :  "It  Is  going 
far  enough  to  say  .     .     [that  the  landlord] 

was  hoi  den  out  so  soon  as  he  had  knowledge 
.  .  .  [that  the  tenant]  claimed  adversely, 
and  that  this  knowledge  was  equal  to  an  actual 
turning  out  or  holding  out  on  an  attempt  to  en- 
ter for  the  forfeiture." 

Chambers  v.  I'leak,  6  Dona,  426,  32  Am.  Dec. 
78,  was  a  case  of  a  tenancy  at  will.  The  opin- 
ion at  one  point,  however,  seems  to  imply  that 
adverse  possession  may  commence  during  the 
term,  the  court  saying :  "As  a  tenant  or  quasi 
tenant  may  oust  and  expel  his  landlord,  and 
hold  adverse  to  him,  especially  after  the  expira- 
tion ot  his  lease  ;'*  and  at  another  that  the  ad- 
verse possession  can  commence  only  after  the 
expiration  of  the  term,  the  court  saying :  "And 
if  after  the  expiration  of  his  lease,  if  his  lease 
is  for  a  specific  term,  he  has  held  adversely  for 
twenty  years  or  more,  it  would  seem  that  his 
landlord  or  quasi  landlord,  or  those  claiming 
under  him,  would  be  barred  of  their  right  of. 
entry." 

The  court,  in  lloiman  v.  Bonner,  63  Miss.  131, 
said :  "Even  after  the  term  has  expired  a  ten- 
ant In  possession  cannot  dispute  his  landlord's 
title  without  first  surrendering  possession  or 
giving  notice  to  the  landlord  that  he  claims  un- 
der another  title."  This  statement  apparently 
intimates  that  a  tenant  may,  by  giving  notice 
of  an  adverse  claim  to  the  landlord,  initiate  ad- 
verse possession,  even  during  the  term ;  but  in 
this  case  che  claim  of  adverse  possession  failed 
because  notice  thereof  was  not  brought  home  to 
the  landlord. 

In  WadsworthYille  Poor  School  v.  Jennings, 
40  S.  C.  168,  18  S.  E.  267,  891,  the  court  said : 
"We  take  it  that  it  is  now  fully  established  that 
wherever  the  relation  of  landlord  and  tenant  Is 
terminated  by  any  hostile  act,  such  as  the  con- 
veyance of  lands  demised  to  the  tenant  for 
years,  during  such  term,  to  another  In  fee  sim- 
ple, it  becomes  the  bounden  duty  of  the  landlord 
to  protect  his  title  by  regaining  possession." 
In  this  case  property  had  been  leased  for  the 
term  of  seventy-five  years  for  a  sum  in  gross 
paid  at  the  beginning  of  the  lease,  the  yearly 
rent  reserved  by  the  lease  being  merely  nominal 
— "one  barley  corn."  An  assignee  of  the  lease, 
during  the  term,  undertook  to  convey  the  prem- 
ises by  a  deed  in  fee  simple,  and  the  premises 
were  thereafter  claimed  under  such  deed  and 
subsequent  deeds  for  more  than  twenty  years 
before  the  expiration  of  the  term  of  the  lease. 
The  court  hold  that  the  adverse  possession  for 
such  length  of  time  raised  a  legal  presumption 
of  a  grant  in  fee  by  the  owner  of  the  reversion, 
and  the  latter  was  defeated  upon  this  ground  In 
an  action  to  recover  a  portion  of  the  property, 
brought  within  about  two  years  after  the  expira- 
tion of  the  term.  The  court  characterizes  the 
presumption  as  a  rebuttable  one,  but  it  appears 
that  all  that  was  meant  was  that  it  was  re- 
buttable by  proof  negativing  the  adverse  holding 
and  Its  continuity. 

While  this  was  not  a  case  of  a  tenant  contin- 
uing In  possession  after  disclaimer  of  the  land- 
lord's title,  but  was  the  case  of  persons  claiming 
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under  a  chain  of  deeds  originating  with  an 
slgnee  of  the  lease,  yet  the  court  does  not  seem 
to  base  any  distinction  upon  that  fact.  Appar- 
ently the  only  significance  attached  to  the  deeds 
was  in  their  effect  as  a  disclaimer  of  the  title, 
and  it  will  be  observed  that  the  court  says: 
"Wherever  the  relation  of  landlord  and  tenant 
Is  terminated  by  any  hostile  act,  snch  as  the 
conveyance  of  the  lands  demised  to  the  tenant 
for  years."  Neither  is  any  distinction  based  on 
the  fact  that  the  lease  reserved  merely  a  nom- 
inal rent.  The  latter  fact,  however,  would  seem 
to  obviate  an  objection  that  might  be  urged 
against  the  extension  of  the  doctrine  to  a  ten- 
ancy for  an  unexpired  term.  In  case  of  a  lease 
reserving  a  substantial  rent.  It  is  true.  In  view 
of  what  was  said  in  the  previous  sutidiTision, 
that,  even  if  a  disclaimer  during  an  unexpired 
term  for  years  would  Initiate  an  adverse  posses- 
sion, yet,  for  all  pur]>oses,  except  the  running 
of  adverse  possession,  the  landlord  might  treat 
the  tenancy  as  still  in  force,  and  hold  the  tenant 
liable  for  the  rent  until  the  expiration  of  the 
period  required  for  the  adverse  possession  to 
ripen  into  title :  but  adverse  possession  would  be 
running  against  him  in  the  meantime,  and 
where,  as  is  the  case  of  Wadsworthvllle  Poor 
School  V.  Jennings,  40  S.  C.  168,  18  S.  E.  25 1, 
891,  the  unexpired  term  exceeded  the  period  re- 
quired for  the  completion  of  title  by  adverse 
possession,  the  landlord  would  be  obliged  to 
evict  t>he  tenant  before  the  expiration  of  the 
term,  or  lose  his  title.  It  might  then  be  urged 
that  the  landlord,  by  evicting  the  tenant,  would 
necessarily  elect  to  regard  the  tenancy  as  ter- 
minated, and  therefore  could  no  longer  hold  the 
tenant  for  rent.  Perhaps  that  argument  might 
be  met  by  the  position  that,  as  the  right  of  the 
tenant  to  initiate  adverse  possession  by  a  dis- 
claimer rests  upon  the  theory  that  the  dis- 
claimer Is  equivalent  to,  or  a  substitute  for,  an 
actual  abandonment  of  the  premises  and  a  sub- 
sequent entry  under  an  adverse  claim  (see  infra, 
II.  c),  the  tenant  by  the  disclaimer  (in  its  char- 
acter as  a  substitute  for  an  actual  abandon- 
ment) has  put  himself  in  the  same  position  as  a 
tenant  who  actually  abandons  the  premises  and 
then  re-enters,  not  as  a  tenant,  but  claiming  ad- 
verse*ly-  ^^  such  a  case  the  tenant  could 
scarcely  claim  that  the  landlord,  by  evicting  htm 
after  the  re-entiT,  had  elected  to  treat  the  ten- 
ancy as  terminated.  Inasmuch  as  the  tenant 
would,  at  least  by  an  actual  abandonment,  put 
an  end  to  his  possession  as  a  tenant.  It  would 
seem  that  his  eviction  after  a  re-entry  under  an 
adverse  claim  would  no  more  prevent  the  land- 
lord from  holding  him  for  the  rent,  than  would 
the  eviction  of  a  third  person  entering  under  an 
adverse  claim  after  the  ahandonment  of  the 
premises  by  the  tenant.  And  If  this  would  be 
90  In  case  of  an  actual  abandonment  and  re- 
entry by  the  tenant,  it  might  plausibly  be  ar- 
gued that  it  would  also  be  so  in  case  of  a  dis- 
claimer, which  amounts  to  a  constructive  aban- 
donment and  re-entry. 

There  are  other  cases  that  apparently  deny 
the  power  of  a  tenant  to  initiate  adverse  posses- 
sion during  the  term.  The  language  of  the 
court  in  Zeller  v.  Eckert,  4  How.  289.  11  L.  ed. 
979,  Is  :  "The  ti-ustee  may  disavow  the  trust ; 
the  tenant  the  title  of  his  landlord  after  the  ex- 
piration of  his  lease." 

Wllklns  V.  Pensacola  City  Co.  36  Fla.  36.  18 
So.  20.  supru,  in  stating  the  doctrine  likewise 
limits  It  to  the  case  of  a  disclaimer  after  the  ex- 
piration of  the  term. 

In  Bowman  v.  Wathen,  2  McLean,  399,  Fed. 
Cas.  No.  1.740,  Wells  v.  Sheerer,  78  Ala.  142. 
and  Uipley  v.  Yale,  19  Vt.  156,  the  statement  of 
the  rule  limits  It  to  tenancies  at  will. 

The  New  York  court  of  appeals^  in  De  Lancey 
V.  Ganong,  9  N.  S.  9,  held  that  an  oral  denial 
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of  tbe  landlord's  title  during  the  term,  by  a  ten- 
ant for  yeai's  under  a  sealed  lease,  did  not  work 
a  forfeiture  of  the  term,  or  authorize  the  land- 
lord to  maintain  ejectment  for  the  lands  de- 
mised. Counsel  in  this  case  cited  Willlson  y. 
Watkins,  8  Pet.  48,  7  L.  ed.  596;  Jackson  ea 
4em.  Bradstreet  v.  Huntlngto-n,  6  Pet.  402,  8 
L.  ed.  170,  and  /eller  v.  Eckert,  4  How.  289,  11 
L.  ed.  979,  as  establishing  the  proposition  that 
a  tenant,  by  denying  the  tenancy,  may  Initiate 
a  good  adverse  possession  with  respect  to  the 
statute  of  limitations,  and  argued  that  if  the 
tenant  can  by  thus  disclaiming  his  relation  to 
the  landlord  hold  adyersely  to  him,  the  latter 
inust,  of  necessity,  be  able  to  terminate  such  ad- 
verse possession  by  maintaining  an  action  to 
recover  the  possession.  The  court,  however, 
•aid :  "It  is  unnecessary  to  inquire  whether  all 
these  cases  would  be  considered  good  law  in  this 
state,  for  neither  of  them  professes  to  hold  that 
the  tenant  of  a  definite  term  for  years,  under 
a  sealed  lease,  can  by  any  act  or  declaration  on 
his  part  render  his  possession  adverse  to  the  re- 
versioner. That  he  cannot  has  long  been  set- 
tled beyond  the  possibility  of  question  (citing 
Jackson  ex  dem.  Van  Schaick  v.  Davis,  5  Cow. 
12S,  15  Am.  Dec.  451 ;  Jackson  ea  dem.  Web- 
ber V.  Harsen,  7  Cow.  323,  17  Am.  Dec.  617; 
Failing  v.  Schenck,  3  Hi\l,  344)." 

A  tenant  cannot,  by  a  disclaimer,  or  by  mere 
words  denying  the  landlord's  title  and  setting 
up  one  of  his  own,  work  a  forfeiture  of  his  ten- 
ancy, or  set  running  an  adverse  possession. 
Whiting  V.  Edmunds,  94  N.  Y.  309. 

In  Shepley  v.  Lytle,  6  Watts,  600,  a  tenant 
disclaimed  the  tenancy  before  the  expiration  of 
the  term,  but  the  court  held  that  the  statute 
could  not  he  considered  to  have  commenced  to 
run  before  the  expiration  of  the  term. 

The  disclaimer  of  the  tenant  during  the  term 
csinnot  affect  the  right  of  the  lessor  or  his  as- 
signee, so  as  to  render  the  possession  of  the  for- 
mer adverse  to  the  right  of  the  latter,  until  he 
b«tfi  notice  of  it  and  acquiesces  in  it.     Ihid, 

A  tenant's  possession  while  the  term  contin- 
ues is  never  adverse  to  the  title  of  the  lessor 
unless  made  so  by  some  act  of  disseisin  to  which 
the  lessor  assents.  Where  a  stranger  gets  into 
possession  during  the  term  of  the  lease  the  pre- 
sumption is  that  he  acquires  it  from  the  tenant, 
and  90  its  character  in  subordination  to  the 
landlortl's  title  remains  unchanged ;  and  there 
is  no  difference,  so  far  as  the  question  of  adverse 
possession  is  concerned,  between  a  voluntary 
transfer  of  possession  by  the  tenant  and  a  trans- 
fer by  virtue  of  a  Judgment,  afterwards  reversed, 
against  the  tenant  alone,  which  denies  the  valid- 
ity of  his  lease.  However  possession  is  obtained 
from  the  lessee  the  owners  of  the  reversion  can- 
not sue  to  recover  It  until  the  expiration  of  the 
lease.  The  outstanding  lease  would  be  a  com- 
plete defense  in  the  hands  of  the  occupant, 
whatever  it  might  be  against  any  possessory  ac- 
tion Instituted  on  behalf  of  the  owner's  rever- 
sion. Sutton  V.  Casselleggl.  5  Mo.  App.  Ill,  Re- 
versed on  other  ground  in  77  Mo.  897. 

A  tenant  cannot,  during  the  term  of  the  lease, 
originate  a  hostile  or  adverse  possession  nor  con- 
tinue an  adverse  possession  commenced  prior  to 
the  lease.  Corning  v.  Troy  Iron  &  Nail  Factory, 
34  Barb.  485.  22  How.  Pr.  212. 

A  tenant  that  has  never  attempted  to  sur- 
render his  rights  during  the  existence  of  the 
term,  or  committed  any  act  which  authorized 
a  re  en  try  thereunder,  can  acquire  no  right  dur- 
ing that  time  by  adverse  possession  as  against 
the  landlord.  Bedlow  v.  New  York  Floating 
l>ry  Dock  Co.  112  N.  Y.  263,  2  L.  B.  A.  629,  19 
N.  R.  800. 

A  landlord  is  not  obliged  to  enter  upon  land 
for  the  forfeiture  of  the  tenant  under  penalty  of 
having  the  subsequent  possession  of  the  tenant 

^3     Lim     XV.     A.. 


deemed  adverse  to  her  title.  Doe  ex  dem.  Cook 
V.  Danvers,  7  East,  299,  8  Smith,  291. 

A  tenant  for  a  definite  term  of  years  does  not 
forfeit  his  term  by  orally  refusing,  upon  demand 
of  the  rent  made  by  his  landlord,  to  pay  the 
rent,  and  claiming  the  fee  as  his  own.  Doe  ex 
dem.  Graves  v.  Wells,  10  Ad.  &  El.  427,  2  Perry 
&  D.  396,  3  Jur.  820.  This  case  was  cited  and 
relied  on  in  De  Lancey  v.  Ganong,  9  N.  Y.  9, 
aupra. 

But  a  lessee  of  an  easement  may  disseise  the 
lessor  during  the  continuance  of  the  term  by 
taking  exclusive  possession  of  the  land  against 
the  will  of  the  lessor.  Tyler  v.  Hammond,  11 
Pick.  193. 

In  none  of  the  cases  cited  in  division  IV.,  ex- 
cept those  in  this  subdivision,  is  the  question 
as  to  the  right  of  a  tenant  to  initiate  adverse 
possession  before  the  expiration  of  the  term  nec- 
essarily involved.  In  the  other  cases,  either 
tbe  tenancy  involved  was  one  at  will,  by  suffer- 
ance, or  from  year  to  year,  or  else  the  decision 
was  adverse  to  the  claim  of  adverse  possession 
on  grounds  not  affecting  the  power  of  a  tenant 
to  initiate  adverse  possession  before  the  expi- 
ration of  the  term. 

c.  How  initiated. 

1.  Bequiaitea  generally;   kind  and  amount  of 

proof  necessary. 

The  requisites  of  the  initiation  of  an  adverse 
possession  by  the  tenant  are  stated  in  various 
forms  by  the  cases,  but,  speaking  generally,  they 
may  be  said  to  include,  first,  a  disclaimer  of  the 
landlord's  title  and  an  intention  to  hold  ad- 
versely to  It,  and,  second,  notice  to  the  land- 
lord of  such  disclaimer  and  Intention. 

Where  the  original  possession  by  the  holder 
of  land  is  in  privity  with  the  title  of  the  right- 
ful owner,  in  order  to  enable  such  holder  to 
avail  himself  of  the  statute  of  limitations,  noth- 
ing short  of  an  explicit  disavowal  and  disclaimer 
of  a  holding  under  that  title  and  assertion  of 
title  in  himself,  brought  home  to  the  other 
party,  will  satisfy  the  law.  Zeller  ▼.  Eckert,  4 
How.  289,  11  L.  ed.  979 ;  Mitchell  v.  Murphy,  43 
Fed.  425  ;  Gordon  v.  FiSns,  97  Mo.  587,  4  8.  W. 
112.  11  S.  W.  64,  870. 

The  statute  of  limitations  does  not  begin  to 
operate  against  a  landlord  and  in  favor  of  a 
tenant  until  the  latter's  possession  becomes  tor- 
tious and  wrongful  by  his  disloyal  acts,  which 
must  iie  open,  continued,  and  notorious  so  as  to 
preclude  all  doubt  as  to  the  character  of  the 
holding,  or  the  want  of  knowledge  on  the  part 
of  the  owner.  Zeller  v.  Eckert,  4  How.  289,  11 
L.  ed.  979. 

Before  the  statute  of  limitations  can  com- 
mence to  run  against  the  landlord  there  must  be 
a  clear,  positive,  and  continued  disclaimer  and 
disavowal  of  his  title  and  assertion  of  an  ad- 
verse right,  brought  home  to  the  knowledge  of 
the  landlord.  Morris  v.  Wheat,  11  App.  D.  C. 
201. 

The  whole  doctrine  of  adverse  possession  rests 
upon  the  presumed  acquiescence  of  the  party  Im- 
mediately affected  by  such  possession.  There- 
fore, it  is,  that  when  possession  of  property  is 
originally  held  and  acquired  in  subordination  to 
the  title  of  tbe  true  owner,  to  constitute  the  con- 
tinued possession  adverse  there  must  be  a  dis- 
claimer of  the  title  of  him  from  whom  the  pos- 
session was  acquired,  and  an  actual  hostile  pos- 
session of  which  he  has  notice,  or  which  is  so 
open  and  notorious  as  to  raise  a  presumption  of 
notice.     Dot  hard  v.  Denson.  72  Ala.  541. 

To  put  the  statute  of  limitations  in  operation 
against,  the  landlord  the  tenant's  assertion  of 
an  Independent  hostile  claim  must  be  brought 
to  the  knowledge  of  the  landlord.  Jones  ▼.  Pel- 
ham,  84  Ala.  208,  4  bo.  22. 
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To  establish  a  title  by  adverse  possession  as 
against  the  landlord  one  who  entered  as  a  ten- 
ant must  show  a  disclaimer  of  the  landlord's 
title  and  the  setting  up  of  an  actual  hostile  pos- 
session of  which  the  true  owner  had  notice. 
Ponder.  V.  Cheeves,  104  Ala.  307,  16  So.  145. 

There  can  be  no  adverse  possession  by  the  ten- 
ant during  the  term  by  the  mere  intention  so 
to  hold,  and  without  the  doing  of  some  act 
indicating  that  the  possession  is  hostile  to  the 
landlord's  title.  Abbey  Homestead  Asso.  v.  WIl- 
lard,  48  Cal.  614. 

To  put  the  statute  of  limitations  in  operation 
against  the  landlord  and  in  favor  of  the  tenant 
there  must  be  a  clear,  positive  disclaimer  and 
disavowal  of  the  landlord's  title,  and  an  aaser- 
tJon  of  an  adverse  right  brought  home  to  the 
latter  by  clear,  positive,  and  distinct  notice. 
Wilkins  v.  I'ensacoia  City  Co.  36  Fla.  36,  18  So. 
20. 

Nothing  but  a  clear,  unequivocal,  and  notori- 
ous disclaimer  and  disavowal  of  the  iandlord-s 
title  will  render  the  possession  of  the  tenant, 
however  long  continued,  adverse.  Rlgg  v.  Cook, 
0  in.  336,  46  Am.  Dec.  462. 

There  must  be  at  least  some  proof  of  an  ac- 
tual ouster  to  rebut  the  presumption  that  the 
possession  is  In  accordance  with  the  title,  and 
proof  that  does  not  come  up  to  this  is  not  evi- 
dence of  adverse  possession.  Campbell  v.  Ship- 
ley. 41  Md.  81. 

To  make  the  tenant's  possession  adverse  to 
the  landlord  there  must  be  proof  of  an  open,  no- 
torious disclaimer  of  all  holding  under  the  land- 
lord's title,  and  an  adverse  claim  set  up  that 
would  amount  to  a  disseisin ;  and  proof  that 
does  not  show  this  is  not  evidence  of  adverse 
possession  that  will  affect  the  landlord.  Myers 
V.  Sllljacks,  58  Md.  319. 

Where  the  title  Is  claimed  under  an  adverse 
possession  originally  obtained  through  a  fidu- 
ciary relation  existing  between  the  tenant  and 
the  owner  of  the  land,  the  change  In  the  pos- 
session from  a  friendly  to  an  adverse  one  must 
in  some  way  be  brought  to  the  knowledge  of  the 
real  o\vner.     Hamilton  v.  Boggess,  63  Mo.  233. 

A  tenant  who  has  not  made  an  open  dis- 
claimer of  his  tenancy,  and  given  notice  thereof 
to  his  landlord,  cannot  acquire  title  against  his 
landlord  by  operation  of  the  statute  of  limita- 
tions. The  statute  does  not  run  in  favor  of  a 
tenant  against  the  landlord  until  there  has  been 
an  assertion  of  hostile  claim  or  title  by  the  ten- 
ant brought  home  to  the  knowledge  of  the  land- 
lord. Kven  after  the  term  has  expired,  a  ten- 
ant In  possession  cannot  dispute  his  landlord's 
title  without  first  surrendering  possession  by 
giving  notice  to  the  landlord  that  he  claims  un- 
der another  title.  Holman  v.  Bonner,  63  Miss. 
131. 

Where  the  owners  of  adjoining  lots,  In  ignor- 
ance of  the  location  of  the  true  dividing  line, 
build  a  division  fence  about  2  feet  from  the  true 
line,  and  the  owner  of  the  lot  within  which  the 
2  feet  are  so  Included  takes  a  lease  of  the  other 
lot.  his  possession  of  the  strip  in  question  dur- 
ing the  lease  cannot  be  deemed  adverse,  in  the 
absence  of  actual  notice  to  the  other  owner  that 
he  occupied  and  claimed  the  strip  as  Its  owner. 
Wilson  V.  Lerche,  90  Mo.  473,  2  S.  W.  799. 

The  possession  of  one  who  enters  as  a  tenant 
cannot  be  converted  into  one  of  hostility  of  the 
landlord's  title  by  a  mere  mental  intention.  Some 
notice  or  act  indicative  of  an  Intention  to  dis- 
seise Is  necessary.  Comstock  v.  Eastwood,  108 
Mo.  41,  18  S.  W.  39. 

Where  one  enters  into  possession  of  premises, 
either  under  a  lease  or  a  contract  for  the  sale 
of  property,  he  will  be  estopped  from  denying 
the  title  of  his  landlord  or  vendor,  In  an  ac- 
tion for  ejectment,  until  he  has  surrendered  the 
possession,  or  given  notice  that  he  does  not  In- 
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tend  to  hold  in  subordination  to  the  legal  title 
under  which  he  entered.  Alderson  v.  Marshall. 
7  Mont.  288,  18  Pac.  576. 

To  convert  a  possession  which,  in  its  Incep- 
tion, was  with  the  permission  of  the  owner  of 
the  legal  title.  Into  an  adverse  possession,  there 
must  be  a  claim  of  right  with  notice  of  such 
claim  brought  home  to  the  owner.  Smith  v. 
Hitchcock,  38  Neb.  104,  56  N.  W.  791. 

One  who  takes  possession  of  real  estate  as 
tenant  of  another  cannot  hold  such  real  estate 
adversely  to  his  lessor  without  first  having  actu- 
ally or  constructively  surrendered  the  premises 
to  him.  Perkins  v.  Potts,  52  Neb.  110,  71  N.  W. 
1017. 

A  tenant  remaining  in  possession  of  the  de- 
mised property  after  the  expiration  of  a  term, 
without  any  open  or  express  repudiation  of  the 
relation  created  by  the  lease,  is  not.  In  contem- 
plation of  law,  holding  adversely  to  the  owner, 
whatever  may  be  his  secret  intention.  Carson 
V.  Broady,  50  Neb.  648,  77  N.  W.  80. 

Where  one  enters  land  as  another's  tenant 
there  can  be  no  adverse  possession  by  him  where 
there  has  been  no  abandonment  of  title  by  the 
landlord,  or  act  of  disloyalty  on  the  part  of  the 
tenant.  Jackson  ex  dem.  Van  Schaick  v.  Davis, 
5  Cow.  123,  15  Am.  Dec.  451. 

When  a  tenant  claims  to  hold  adversely  be 
must  show  that  his  intention  to  hold  adversely 
was  made  known  to  the  landlord.  Leport  v. 
Todd,  32  N.  J.  L.  124. 

Where  tenancy  is  once  shown  to  exist,  in  or- 
der to  set  the  statute  running  in  favor  of  the 
tenant  desiring  to  avail  himself  of  it  to  acquire 
title  by  adverse  possession  he  must  openly  and 
explicitly  disclaim  and  disavow  any  and  all 
holding  under  his  former  landlord,  and  he  must 
unreservedly  and  steadily  assert  that  he  himself 
Is  the  owner  of  the  true  title ;  all  of  which  must 
be  brought  home  to  the  knowledge  of  the  right- 
ful owner.  Nessley  v.  Ladd,  29  Or.  354,  45  Pac. 
904. 

The  possession  of  the  tenant  Is  the  possesslim 
of  the  landlord,  and  this  relation,  when  once  es- 
tablished, cannot  be  destroyed  during  the  occu- 
pancy of  the  former  without  express  notice  to 
the  landlord.     McGlnnls  v.  Porter,  20  Pa.  80. 

When  one  has  entered  expressly  or  legally  in 
subservience  to  the  title  of  another,  the  statute 
does  not  begin  to  run  in  favor  of  such  occupant 
until  the  privity  existing  between  him  and  the 
owner  is  severed  by  some  unequivocal  act.  Un- 
til such  act  his  possession  does  not  become  ad- 
verse. Mere  declaration  o^  an  Intention  Is  in- 
sufficient. Brandon  v.  Bannon,  88  Pa.  63 ;  Cad- 
walader  v.  App.  81  Pa.  194. 

Before  a  tenant  can  occupy  an  adverse  posi- 
tion entitling  him  to  claim  by  adverse  possession 
he  must  disclaim  his  tenancy  and  give  notice  of 
that  fact  to  his  landlord.  A  secret  disclaimer, 
unknown  to  the  landlord,  will  not  do.  The  stat- 
ute cannot  run  until  the  knowledge  of  the  dis- 
claimer is  brought  home  to  the  landlord. 
Whaley  v.  Whaley,  1  Speers,  L.  225,  40  Am.  Dec, 
594. 

Where  possession  is  permissive  the  tenant's 
declaration  to  a  third  person  that  he  will  claim 
the  title  under  the  statute  of  limitations  will 
not,  without  notice  to  the  landlord,  convert  his 
permissive  possession  Into  an  adverse  posses- 
sion. Wadsworthvllle  Poor  School  v.  Meetze,  4 
Rich.  L.  50. 

If  a  tenant  claims  to  hold  adversely,  he  must 
show  when  that  intention  was  made  known  to 
the  landlord.  Whaley  v.  Whaley,  1  Speers,  L. 
225.  40  Am.  Dec.  594. 

When  a  disclaimer  by  the  tenant  Is  known  to 
the  landlord,  or  when  the  landlord  is  actually 
ousted  by  the  tenant,  the  possession  of  the  ten- 
ant will  become  adverse ;  and  If  the  landlord 
permits  him  to  hold  possession  for  seven  years 
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from  that  time  his  right  of  entry  will  be  barred 
by  the  statute  of  limitations.  A  demand  of  pos- 
session, and  a  refusal  by  the  tenant  on  the 
{ground  that  he  claims  title  or  holds  adversely, 
are  evidence  of  an  actual  ouster.  Lea  v.  Neth- 
er ton,  9  Yerg.  315. 

The  entry  upon  land  under  or  by  consent  of 
the  owner  or  of  one  of  several  tenants  in  com- 
mon creates  a  tenancy,  and  to  make  the  posses- 
sion of  the  tenant  adverse  disclaimer  of  the 
landlord's  title  must  be  brought  home  to  the 
latter.     Word  v.  Drouthett,  44  Tex.  366. 

Where  one  is  permitted  by  a  town  to 
fence  up  a  street  and  occupy  the  same  he  l>e- 
comcs  a  tenant  of  the  town,  and  his  possession 
does  not  become  adverse  without  some  open, 
hostile  act  clearly  showing  an  intention  to  claim 
adversely  lo  the  town.  Carter  v.  La  Grange,  60 
Tex.  636. 

It  is  well  settled  that  before  a  tenant  can 
dispute  the  title  of  his  landlord,  and  invoke  the 
statute  of  limitations  in  his  own  favor  as 
against  that  title,  he  must  repudiate  his  tenancy 
aud  notify  his  landlord  of  the  fact,  and  then  the 
statute  will  run  from  the  time  of  such  notice. 
TJdell  V.  Peak,  70  Tex.  547,  7  S.  W.  786. 

When  one  goes  into  possession  of  property  as 
a  tenant,  a  trust  relation  is  established  between 
•him  and  his  landlord,  and  his  possession  does 
uot  become  adverse  without  some  open  hostile 
act  inconsistent  with  such  relation,  indicating 
clearly  and  unequivocally  an  intention  to  hold 
adversely.  Uintze  v.  Krabbenschmidt  (Tex. 
Civ.  App.)  44  S.  W.  38. 

No  prescriptive  right  can  come  to  a  tenant 
until  he  has  repudiated  his  tenancy  and  giv^i 
distinct  notice  of  the  same  to  his  landlord.  The 
secret  declaration  of  the  tenant,  privately  in 
his  own  family,  that  he  is  in  possession  in  his 
own  right  and  adversely  to  his  landlord,  cnnnot 
affect  the  latter  title,  nor  change  the  character 
of  the  possession.  Stacy  v.  Bostwick,  48  Vt.  192. 

If  a  tenant  may,  by  disclaimer  of  the  land- 
lord's title,  initiate  an  adverse  possession  with- 
out surrender  of  the  possession  and  a  re-entry, 
knowledge  of  the  disclaimer  must  be  brought 
home  to  the  party  whose  title  is  disclaimed. 
Emerick  v.  Tavener,  9  Gratt.  220,  58  Am.  Dec. 
217;  Creigh  v.  Henson,  10  Gratt.  231;  Allen 
V.  Paul,  24  Gratt.  332. 

A  tenant  cannot  make  his  possession  adverse, 
except  by  a  disclaimer  and  the  assertion  of  an 
adverse  title,  brought  home  to  the  knowledge  of 
the  landlord.  Voss  v.  King,  33  W.  Va.  236,  10 
S.  E.  402. 

One  who  enters  land  In  subordination  to  the 
title  of  the  owner  cannot  make  his  possession 
a  hostile  holding  without  a  repudiation  of  the 
title  under  which  he  enters,  evidenced  by  acts 
or  declarations  thoroughly  manifesting  that  in- 
tention.    Davis  V.  Hurst  (Tex.)  14  S.  W.  610. 

So  long  as  one  who  goes  into  the  occupancy 
and  possession  of  land  as  another's  tenant  re- 
mains in  the  possesion  thereof,  his  possession 
is  the  possession  of  the  landlord,  unless  he  ex- 
pressly repudiates  his  tenancy  under  the  land- 
lord, and  gives  the  latter  notice  of  such  repudi- 
ation. Reichstetter  v.  Ueese  (Tex.  Civ.  App.) 
39  S.  W.  597. 

Before  a  tenant  can  initiate  an  adverse  pos- 
session as  against  his  landlord  he  must  either 
yield  possession  or  else  distinctly  repudiate  the 
relation  created  by  the  lease,  and  bring  home 
to  the  lessor  knowledge  of  the  fact  that  the  ten- 
ancy has  been  terminated.  Rosa  v.  McManlgal 
(Neb.)  84  N.  W.  610. 

The  attempt  of  a  tenant  to  shelter  himself 
under  an  adversary  claim  acquired  during  the 
tenancy  cannot  convert  his  possession,  other- 
wise adverse  to  the  landlord,  into  a  friendfy  pos- 
Si-ssion  ;  and  if,  after  the  expiration  of  his  lease, 
if  his  leaae  waB  for  a  specific  term,  he  has  held 
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adversely  for  twenty  years  or  more,  it  would 
seem  that  his  landlord  or  quasi  landlord,  or 
those  claiming  under  him,  would  be  barred  of 
their  right  of  entry.  Chambers  v.  Pleak,  6 
Dana,  426,  32  Am.  Dec.  78. 

One  who  takes  possession  under  a  contract  of 
purchase  which  provides  that  in  the  event  of  a 
default  in  payment  he  shall  have  the  rights  of  a 
tenant  at  will,  which  includes  the  right  of  a 
thirty  days'  notice  to  quit,  cannot  be  deemed  to 
hold  adversely  until  after  the  service  of  such  no- 
tice upon  hlDi.  Austin  v.  Wilson,  46  Iowa,  362. 
It  does  not  appear  in  this  case  that  there  was 
any  assertion  of  adverse  possession. 

W  here  one  has  been  In  possession  of  land  up- 
wards of  sixty  years,  claiming  to  be  the  owner 
of  the  premises  subject  to  an  annual  rent,  that 
possession  is  not  available  as  a  defense  to  an 
action  of  ejectment  by  the  owner  of  the  fee, 
where  at  the  time  the  suit  was  brought  the  de- 
fendant admitted  that  he  had  not  a  lease  to  the 
premises,  and  only  claimed  to  be  entitled  to  a 
perpetual  lease.  Van  Rensselaer  v.  Van  Wie, 
23  Wend.  531.  The  court  said  that  the  claim 
at  the  utmost  ^as  but  an  equitable  right  subject 
to  a  rent,  and  in  an  action  of  ejectment  could 
not  be  regarded  as  more  than  a  claim  of  a  ten- 
ancy from  year  to  year,  and  that  it  took  away 
all  inference  through  permitting  improvements 
and  previous  claims  of  title,  acts  of  ownership, 
such  as  giving  a  mortgage,  etc. 

Kind  and  amount  of  proof  necessary. 

The  kind  and  amount  of  evidence  requisite 
to  the  establishment  of  these  two  elements  of 
disclaimer  and  notice  necessarily  vary  with  the 
varying  circumstances  attending  the  possession 
and  the  relation  between  the  parties.  The 
Texas  supreme  court,  referring  to  this  subject  in 
Udell  V.  Peak,  70  Tex.  547,  7  S.  W.  786,  says : 
"It  has  not  been  determined,  so  far  as  we  are 
advised,  what  particular  acts  or  declarations  of 
the  tenant  will  be  considered  as  affording  suffi- 
cient evidence  of  the  repudiation  of  an  existing 
tenancy ;  and  from  the  nature  of  the  relation  of 
landlord  and  tenant,  the  situation  of  the  par- 
ties toward  each  other,  the  extent  and  charac- 
ter of  the  trust  reposed,  and  other  circumstances 
that  might  be  imagined,  it  would  seem  that  the 
question  of  notice  should  depend  largely  on  the 
special  facts  of  each  case,  the  law  not  having 
designated  any  particular  act  or  acts  of  the 
tenant  as  suHicIent  to  put  the  landlord  on  notice 
of  a  repudiation  of  the  relationship  between 
them.  But  when  circumstantial  evidence  is  re- 
lied on  to  prove  a  repudiation  of  a  trust  of  ten- 
ancy, the  circumstances  should  be  inconsistent 
with  the  terms  of  the  trust  or  tenancy,  and 
should  be  of  a  cogent  and  convincing  character, 
and  such  that  the  landlord,  in  the 'exercise  of 
ordinary  prudence  and  diligence,  would  have  dis- 
covered. Good  faith  between  contracting  par- 
ties demands  this  much." 

An  actual  ouster  may  be  Inferred  from  cir- 
cumstances, which  circumstances  are  matter  of 
evidence  to  be  left  to  the  Jury.  But  where  the 
length  of  time  does  not  furnish  evidence  of  an 
ouster,  actual  knowledge  for  the  statutory  pe- 
riod must  be  distinctly  proved  on  the  lessor, 
that  the  tenant  claimed  for  himself.  Duke  v. 
Harper,  6  Yerg.  280,  27  Am.  Dec.  462. 

A  demand  of  possession  and  a  refusal  on  the 
ground  that  the  tenant  held  adversely  are  suf- 
ficient evidence  of  an  actual  ouster.  But  this 
information  must  be  given  the  landlord,  or  his 
agent  authorized  to  enter  upon  the  premises  or 
sue  for  them  by  reason  of  the  forfeiture.     Ihid. 

To  put  the  statute  of  limitntlons  against  an 
action  to  recover  possession  of  land  in  opera- 
tion against  a  landlord,  the  latter's  knowledge  of 
the  repudiation  of  the  relationship  need  not  be 
actual  or  such  as  would  be  imputed  by  express 
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notice,  but  it  may  be  a  knowledge  imputed  im- 
pliedly by  collateral  facts  of  sucb  a  nature  iis 
to  cast  on  bim  tbe  legal  duty  of  not  being  wilful 
or  negligently  ignorant  of  all  proper  inferences 
to  be  drawn  from  such  facts.  This  is  implied 
notice,  which,  strictly  speaking,  differs  from  con- 
clusive notice  in  being  a  matter  of  fact  rather 
than  of  law :  the  latter  species  of  notice  being 
defined  to  be  a  knowledge  often  conclusively  im- 
puted by  the  court,  on  presumption  that  the  in- 
formation must  have  been  communicated. 
Wells  v.  Sheerer,  78  Ala.  142. 

No  deflnite  rule  can  be  laid  down  as  to  the 
proof  requisite  to  establish  notice  to  the  land- 
lord that  the  tenant  has  disclaimed  his  title 
and  his  holding  adversely.  It  depends  upon 
the  situation  of  the  parties  and  the  character 
of  the  acts  of  the  tenant  which  place  In  him  a 
hostile  attitude  toward  the  title  of  the  land- 
lord. Farrow  v.  Edmundson,  4  B.  Mon.  605,  41 
Am.  Dec.  250. 

The  question  as  to  what  constitutes  sufficient 
notice  to  the  landlord  that  the  tenant  is  claim- 
ing adversely  depends  upon  the  facts  of  the 
particular  case.  Some  fact  must,  however,  be 
brought  to  the  attention  of  the  landlord  which 
is  sufficient  in  its  nature  to  suggest  to  a  rea- 
sonably prudent  person  that  the  possession  of 
the  tenant  has  become  adverse.  The  landlord 
cannot  be  supposed  to  be  on  the  lookout  for  acts 
of  disloyalty  on  the  part  of  his  tenant,  and  no 
such  act  will  be  regarded  as  notice  to  him  un- 
less it  can  be  shown,  or  can  be  reasonably  in- 
ferred, that  the  landlord  is  cognizant  of  it. 
Hintze  V.  Krabbenschmidt  (Tex.  Civ.  App.)  44 
S.  W^.  38. 

In  the  absence  of  proof,  nothing  is  to  be  pre- 
sumed in  favor  of  an  adverse  possession,  and 
more  particularly  so  when  commenced  rightfully 
and  with  the  consent  of  the  owner.  Gwynn  v. 
Jones,  2  Gill  &  J.  173. 

Where  a  tenant  at  will  openly  and  publicly 
claims  and  treats  the  land  as  his  own,  alienat- 
ing portions  of  it  In  fee  and  delivering  over 
the  possession,  and  continuing  such  actions  for 
more  than  twenty  years,  a  presumption  of  notice 
to  the  landlord  from  the  time  the  tenant  thus 
placed  himself  in  an  attitude  of  hostility  will 
be  justified.  Farrow  v.  Edmundson,  4  B.  Mon. 
605,  41  Am.  Dec.  250. 

In  Doherty  v.  Matsell,  119  N.  Y.  646,  23  N. 
E.  994,  it  was  held  that  the  evidence  was  suffi- 
cient to  justify  a  flnding  that  there  was  no 
claim  of  adverse  possession  by  one  who  entered 
upon  land  under  a  tax  lease,  notwithstanding 
that  in  the  interval  between  his  entry  and  the 
time  he  finally  conveyed  the  property  to  the  de- 
fendant, he  conveyed  the  same  by  a  quitclaim 
deed  to  a  third  person,  at  the  same  time  assign- 
ing the  tax  lease  to  the  latter,  and  subsequently 
again  resumed  possession  without  any  reconvey- 
ance or  reassignment  of  the  lease. 

The  subsequent  possession  of  a  grantor  in  a 
deed  of  trust  is  that  of  a  tenant  by  sufferance, 
and  the  possession  of  one  to  whom  he  executes 
a  title  bond  for  part  of  the  land  is  of  the  same 
character:  and  notice  of  the  disclaimer  of  the 
title  conveyed  by  the  deed  of  trust  cannot  be  In- 
ferred, either  as  a  matter  of  law,  or  as  a  mat- 
ter of  fact,  by  the  continuance  of  the  possession 
for  a  period  of  thirty-two  years.  Creigh  v. 
TIenson,  10  Gratt.  231. 

In  Roe  ex  dem.  Pellatt  ▼.  Ferrars,  2  Bos.  &  P. 
542,  the  court  refused  to  disturb  a  finding  of  a 
Jury  that  the  possession  of  the  tenant  was  not 
adverse  under  the  following  circumstances :  The 
lord  of  a  manor  demised  certain  lands  to  the 
rector  of  the  parish  for  forty  years  at  a  certain 
rent,  the  rector  granting  to  the  lessor  the  tithe 
of  oats  of  the  parish.  The  rector  remained  In 
possession  for  more  than  twenty  years  without 
paying  rent  after  the  expiration  of  the  term ; 
53  L.  R.  A. 


but  the  heirs  of  the  lessor  continued  during  that 
time  to  take  the  tithe  of  oats.  The  finding  was 
sustained  upon  the  theory  that  the  circumstan- 
ces favored  the  Inference  of  an  agreement  be- 
tween the  lessee  and  the  owner  of  the  reTerstoo 
that  if  the  heirs  were  permitted  to  receive  the 
tithe  as  before,  the  lessee  should  be  permitted  to 
retain  the  land  demised. 

That  a  tenant  by  sufferance,  who  has  a  full 
and  free  use  and  enjoyment  of  the  premiaesy  baa 
paid  the  taxes  thereon,  does  not  charge  tbe 
owner  with  notice  that  her  possession  is  adverse. 
Mitchell  y.  Murphy,  43  Fed.  426. 

In  Ellntze  v.  Krabbenschmidt  (Tex.  Civ.  App.) 
44  S.  W.  38,  it  was  held  that  an  Instruction  that 
the  fact  that  the  tenant  ceased  to  pay  taxes  In 
the  landlord's  name,  and  paid  them  or  rendered 
them  in  his  own  name,  was  a  circumstance 
which  might  be  considered,  but  did  not  alone,  as 
a  matter  of  law,  constitute  such  a  repudiation 
of  the  landlord's  title  as  would  make  the  ten- 
ant's subsequent  possession  adverse, — was  not 
obnoxious  to  the  objection  that  it  waa  upon 
the  weight  of  the  evidence. 

A  declaration  to  the  owner  of  the  fee  by  one 
who  was  In  occupation-  of  the  premises  under  his 
father,  who  had  gone  Into  possession  under  an 
agreement  to  pay  rent,  that  he  intended  to  claim 
the  property  as  his  own  because  he  did  not  be- 
lieve that  the  other  had  any  title,  and  that  bis 
father  would  pay  no  more  rent,  even  if  author- 
ized by  the  father.  Is  insufficient  to  require  tbe 
submission  of  the  question  of  adverse  possession 
to  the  jury  as  it  was  a  mere  declaration  accom- 
panied by  no  act.  Cadwalader  v.  App,  81  Pa. 
194. 

Where,  after  the  death  of  a  tenant  who  was 
holding  over  after  the  expiration  of  his  term, 
his  father  stated  to  the  lessor  that  he  was  going 
to  hold  the  land  for  his  grandchildren,  such 
statement  is  not  a  repudiation  of  the  landlord's 
title,  which  will  dissolve  the  relation  of  land- 
lord and  tenant,  where  there  was  no  offer  by 
the  grantor,  or  by  any  of  the  grandchildren,  to 
surrender  possession  of  the  property,  and  it  does 
not  appear  that  the  grandfather  had  any  au- 
thority to  dissolve  relationship.  Huntington  v. 
Mattfleld  (Tex.  Civ.  App.)  56  S.  W.  361. 

One  employed  by  the  landlord  to  deliver  a 
message  to  the  tenant  that  the  latter  must  call 
upon  the  landlord  and  make  arrangements  alx>ut 
the  rent  Is  not  such  an  agent  that  the  declara- 
tions of  the  tenant  to  him,  repudiating  the  land- 
lord's title  and  asserting  an  adverse  claim,  can 
be  regarded  as  constructive  notice  to  the  land- 
lord. Hall  V.  Dewey,  10  Vt.  593.  The  court 
said  It  would  have  been  otherwise  if  the  agent 
bad  been  commissioned  to  receive  tbe  rent,  to 
treat  with  the  tenant  respecting  the  rent  of  the 
land,  or  to  transact  business  with  bIm  on  the 
subject  requiring  a  report  to  be  made  by  him  to 
the  landlord. 

The  statements  of  a  tenant  as  to  his  own  title 
are  not  admissible  in  support  of  his  claim  of 
title  by  adverse  possession,  unless  there  is  evl> 
deuce  that  they  were  brought  home  to  the  no- 
tice of  the  landlord.  Ingram  v.  Little,  14  6a. 
173,  5S  Am.  Dec.  549  ;  Ponder  v.  Cheeves,  104 
Ala.  307,  16  So.  145. 

The  complaint  and  pleas  In  a  former  eject- 
ment suit  by  a  landlord  against  his  tenant  may 
be  admissible  In  a  subsequent  ejectment  suit  be- 
tween the  same  parties  for  the  purpose  of  show- 
ing a  repudiation  of  the  landlord's  title  by  the 
tenant  and  the  assertion  of  a  hostile  possession 
by  the  latter.  Ponder  v.  C!heeves,  104  Ala.  307, 
16  So.  145. 

The  law  not  only  presumes  that  the  tenant 
holds^  possession  of  the  demised  premises  in  al- 
legiance to  his  landlord  until  the  reverse  ap- 
pears, but  it  also  demands  very  plain  proof  of 
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the  fact  that  the  tenant  disclaims  such  alle- 
giance.    Leport  T.  Todd,  32  N.  J.  L.  124. 

!£.  South  T.  Marcum,  22  Ky.  L.  Rep.  641,  58 
8.  TV.  527,  it  was  held  that  a  defense  of  adverse 
possession  by  a  tenant  waa  sufficiently  pleaded 
where  it  was  alleged  that  the  tenant  was  In- 
duced to  accept  the  lease  by  fraud ;  that  It  was 
without  consideration ;  that  it  waa  shortly  aft- 
erwards totally  disregarded  and  disclaimed  by 
him,  and  the  land  openly  and  notoriously  held 
adversely ,  that  the  tenant  was  in  possession  of 
the  land  claiming  it  as  his  own  under  patent 
from  the  commonwealth  when  the  lease  was 
made ;  that,  after  renouncing  the  lease,  he 
rented  out  the  laud  and  collected  and  converted 
the  rents  :  that  during  a  period  of  nineteen  years 
he  sold  various  portions  of  the  premises  and 
placed  his  vendee  in  possession,  and  collected 
and  used  the  purchase  money ;  that  during  the 
same  period  he  and  those  claiming  under  him 
cultivated  the  land  and  cut  and  removed  the 
timber  from  it,  clearing  up  portions  of  it,  and 
otherwise  usina:  it  notoriously  and  openly  as 
their  own ,  that  of  all  this  the  landlord  had  no- 
tice during  all  of  said  time,  but  set  up  no  claim ; 
and  that  the  tenant  and  those  claiming  under 
him  remained  in  possession  until  the  filing  of 
the  suit. 

2.  Holding  over;  presumption  <u  to  tenanVs  pos- 
session. 

A  tenant  continuing  In  possession  after  the 
expiration  of  his  term  cannot  acquire  title  as 
against  his  landlord  by  the  lapse  of  time,  unless 
he  has  openly  disclaimed  tenancy  to  the  knowl- 
edge of  his  landlord ;  but  after  the  formal  can- 
celation of  the  lease  by  the  agreement  of  the 
parties  during  the  term  the  possession  may  be 
deemed  adverse.  Meridian  Land  &  Industrial 
Co.  V.  Ball,  68  Miss.  135,  8  So.  316. 

The  holding  over  after  the  expiration  of  the 
term,  without  more,  will  not  have  the  effect  of 
making  a  tenant  hold  adversely  to  his  landlord 
until  he  surrenders  possession  of  the  premises 
under  his  lease,  or  by  some  unequivocal  act  no- 
tifies the  landlord  that  he  no  longer  holds  pos- 
session under  the  lease,  but  claims  adversely. 
Schields  V.  Horbach,  49  Neb.  262,  68  N.  W.  524 ; 
Meridian  Land  &  Industrial  Co.  v.  Bail,  68  Miss. 
186,  8  So.  316 ;  Gwynn  v.  Jones,  2  Gill  &  J.  173. 

Where  a  tenant,  after  the  expiration  of  the 
term,  but  while  in  possession,  disclaims  his  land- 
lord's title,  and  holds  adversely  for  seven  years, 
the  statute  of  limitations  will  not  protect  him 
unless  his  disclaimer  Is  known  to  the  landlord, 
and  possession  held  afterwards  for  seven  years. 
Watson  V.  Smith,  10  Yerg.  476. 

Mere  holding  over  after  the  expiration  of  the 
term  is  not  evidence  of  an  adverse  possession, 
and  the  possessor  must  be  deemed  a  tenant  at 
will  of  the  landlord  unless  he  can  show  that 
since  the  expiration  of  the  lease  he  has  held 
forcibly,  or  has  acquired  a  title  paramount  to 
that  under  which  the  possession  was  originally 
taken.  Something  more  than  an  intimation  of 
hostility  is  necessary  in  such  a  case.  Gwynn  v. 
Jones,  2  Gill  A  J.  173. 

Where  a  tenant  holds  over  after  the  term  his 
possession  is  deemed  that  of  the  landlord,  al- 
though he  refuses  either  to  take  a  new  lease, 
to  pay  rent,  or  to  surrender  the  possession. 
The  landlord  may  elect  to  consider  him  a  dis- 
selssor  for  the  purpose  of  proceeding  against 
him  for  the  recovery  of  the  rent,  or  he  may  treat 
him  as  a  tenant  still,  and  hold  him  liable  for 
the  rent.  But  the  tenant  cannot  constitute 
himself  a  disselssor  or  change  his  relation  so 
long  as  he  continues  to  hold  the  possession  de- 
rived from  him,  unless  his  possession  has  been 
continued  such  a  length  of  time  and  under  such 
circumstances  as  will  enable  him  to  bar  the  les- 
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I  sors  right  by  operation  of  the  statute  of  iimlta- 
',  tions.     Vance  v.  Johnson,  10  Humph.  214. 

But  the  holding  over  by  a  quasi  tenant  after 
the  expiration  of  the  term,  accompanied  by  open 
acts  of  renunciation  of  the  landlord's  title,  in- 
cluding a  conveyance  of  the  premises  by  deed  In 
fee  simple,  will  constitute  such  an  adverse  pos- 
session as  will  authorize  the  person  so  holding 
to  rely  upon  twenty  years'  continuance  thereof 
as  an  absolute  statutory  bar  of  the  landlord's 
subsequent  entry,  where,  from  the  circumstan- 
ces, there  is  a  presumption  that  the  landlord 
knew  of  the  hostile  acts.  Morton  v.  Lawson,  1 
B.  Mon.  45. 

The  possession  of  a  tenant  is  the  possession 
of  his  landlord,  and  his  continuing  in  possession 
after  the  expiration  of  his  term  creates  an  im- 
plied tenancy,  and  is  no  disseisin  of  the  land- 
lord. Emerlck  v.  Tavener,  9  Gratt.  220,  58  Am. 
Dec.  217. 

In  Zeiier  v.  £]ckert,  4  How.  289.  11  L.  ed.  979, 
the  court  held  that  it  was  a  question  for  the 
Jury  upon  the  evidence  whether  the  possession 
of  a  widow  who  entered  upon  land  under  the 
direction  of  her  husband's  will  that  she  should 
have  possession  until  his  son,  to  whom  the  land 
waa  devised,  should  arrive  at  the  age  of  fifteen, 
was  adverse  after  her  right  to  retain  possession 
under  the  will  expired. 

The  continuance  of  a  tenant  in  possession 
after  a  judgment  in  ejectment  under  Rev.  Stat. 
pt,  3,  chap.  8,  title  9,  H  32-34  (2  Rev.  Stat.  505, 
506),  awarding  the  possession  to  the  owner  of 
the  fee.  is  not  necessarily  hostile  to  the  rights 
of  the  latter,  and  does  not  of  itself  initiate  ad- 
verse possession,  where  no  execution  was  Issued 
on  the  Judgment  or  possession  obtained  under  it. 
Church  V.  Wright,  4  App.  Div.  312,  38  N.  Y. 
Supp.  701,  39  N.  Y.  Supp.  989. 

Section  373  of  the  New  York  Code  of  Civil 
Procedure  provides  that,  "where  the  relation  of 
landlord  and  tenant  has  existed  between  any 
persons,  the  possession  of  the  tenant  is  deemed 
the  possession  of  the  landlord  until  the  expira- 
tion of  twenty  years  after  the  termination  of  the 
tenancy,  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after 
the  last  payment  of  rent."  Under  this  section 
the  posseteion  of  the  tenant  in  subordination  to 
the  title  of  the  landlord  not  only  continues  dur- 
ing the  running  of  the  term,  but  it  is  presumed 
to  be  such  and  to  remain  unchanged  until 
twenty  years  after  the  end  of  the  term,  and  not- 
withstanding any  claim  by  the  tenant  or  his 
successors  of  a  hostile  title.  Whiting  v.  Ed- 
munds, 94  N.  Y.  309 ;  Bedlow  v.  New  York  Float- 
ing Dry  Dock  Co.  112  N.  Y.  263,  2  L.  R.  A. 
620,  19  N.  £.  800. 

The  effect  of  this  section  Is  to  prevent  the 
running  of  a  claim  to  an  adverse  possession  Ln 
favor  of  a  tenant  for  the  period  prescribed, 
whether  he  has  acquired  another  title,  or 
whether  he  has  claimed  to  hold  adversely. 
Bradt  ▼.  Church,  110  N.  Y.  637,  18  N.  E.  357. 

Under  $  373  of  the  Code  of  Civil  Procedure, 
presumptively,  adverse  possession  does  not  com- 
mence to  run  until  twenty  years  after  the  expi- 
ration of  the  tenancy.  Church  v.  Wright,  4 
App.  Div.  312,  38  N.  Y.  Supp.  701,  89  N.  Y. 
Supp.  989. 

The  presumption,  under  {  373,  that  the  ten- 
ant's possession  Is  in  sut>ordination  to  the  land- 
lord's title  for  twenty  years  after  the  end  of 
the  term,  may  be  rebutted,  but  to  do  so  effect- 
ively and  initiate  an  adverse  holding,  the  ten- 
ant must  surrender  the  possession  to  the  land- 
lord or  do  something  equivalent  to  that,  and 
bring  home  to  him  knowledge  of  the  adverse 
claim.  Whiting  v.  Edmunds.  94  N.  Y.  309  :  Bed- 
low  V.  New  York  Floating  Dry  Dock  Co.  112  N. 
Y.  263,  2  L.  R.  A.  629,  19  N.  E.  800 ;  Church  v. 
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Wright,  4  App.  Dlv.  312.  38  N.  T.  Supp.  701,  89 
N.  Y.  Supp.  989. 

A  Judgment  debtor  who  remains  In  possession 
of  land  after  a  sale  thereof  by  the  sheriff  or 
executor  will,  In  the  absence  of  explanation,  be 
deemed  a  tenant  at  will  of  the  purchaser  for 
twenty  years  after  the  date  of  the  deed,  and  the 
i^dverse  possession  may  commence  after  that  pe- 
riod.    Uasbrouck  v.  Burhans,  42  Hun,  876. 

Bartlett  v.  Secor,  56  Wis.  620,  14  N.  W.  714, 
held  that  under  a  statute  substantially  to  the 
same  effect,  except  that  it  substitued  ten  years 
in  the  place  of  twenty,  a  tenant  by  holding  pos- 
session under  an  adverse  claim  for  twenty  years 
after  the  expiration  of  the  ten-year  period  would 
defeat  his  landlord's  right  to  recover  possession. 

A  holding  oyer  by  a  tenant  continues  the  ten- 
ancy, and  the  tenant  cannot  hold  adversely  to 
the  title  of  the  landlord  without  open  repudia- 
tion thereof.  Mattfeld  v.  Huntington,  17  Tex. 
Civ.  App.  716,  43  S.  W.  53. 

3.  Nondemand  and  nonpayment  of  rent. 

When  the  relation  of  landlord  and  tenant  has 
been  created,  the  possession  of  the  tenant  is 
consistent  with  the  title  of  the  landlord, 
the  mere  nondemand  and  nonpayment  of  rent 
are  not  sufHcient  to  bar  the  landlord's  title, 
whatever  effect  they  may  have,  if  longer  con- 
tinued, upon  his  right  to  recover  the  rent. 
Campbell  v.  Shipley,  41  Md.  81. 

The  failure  of  a  tenant  to  pay  rent  does 
not,  even  in  the  absence  of  a  demand,  make  the 
possession  adverse;  it  does  not  raise  a  presump- 
tion that  the  tenant  has  renounced  the  title 
under  which  his  tenure  commenced.  Ross  v. 
McManlgal  (Neb.)  84  N.  W.  610. 

The  mere  failure  to  pay  rent  to  the  landlord 
is  not  surlicient  to  initiate  an  adverse  possession 
by  the  tenant,  though  perhaps  possession  by  the 
tenant  for  a  long  period  after  the  expiration 
of  his  lease  without  the  payment  of  rent,  or 
other  act  recognizing  the  title  of  his  landlord, 
might  justify  a  Jury  in  presuming  an  actual 
ouster  and  adverse  holding.  Chambers  ▼.  Pieak, 
6  Dana,  426,  32  Am.  Dec.  78. 

The  mere  nondemand  and  nonpayment  of  rent 
from  the  time  a  tenant  takes  possession  do  not 
of  themselves  render  his  possession  adverse. 
Leport  V.  Todd,  32  N.  J.  L.  124. 

The  fact  that  the  landlord  has  not  demanded 
the  rent  for  twenty  years  does  not  raise  a  pre- 
sumption that  he  has  extinguished  his  right 
to  It  by  a  conveyance  of  the  interest  in  re- 
mainder or  reversion  to  his  tenant.  Jackson  ea 
dem.  Van  Schaick  v.  Davis,  6  Cow.  123,  15  Am. 
Dec.  451. 

That  the  circumstances  are  such  as  to  war- 
rant the  presumption  of  the  extinguishment  of 
the  entire  rent  shortly  after  the  commencement 
of  the  term  does  not  Justify  a  presumption  of 
the  dissolution  of  the  relation  of  landlord  and 
tenant  so  as  to  let  In  an  adverse  possession 
during  the  continuance  of  the  lease.  Failing 
V.  Schenck.  3  Hill,  344. 

in  Whnley  v.  Whaley,  1  Speers,  L.  225,  40 
Am.  Dec.  51)4,  a  son-in-law  entered  with  his 
wife  as  a  tenant  at  will,  or  by  sufferance,  upon 
the  property  of  his  father-in-law.  Three  years 
later  the  wife  died  and  he  married  again  and 
continued  to  live  on  the  property  ten  years 
longer  without  paying  rent,  when  he  died.  There 
was  no  evidence  that  he  ever  gave  the  owner 
to  .understand  that  he  had  thrown  off  his  ten- 
ancy. The  court  held  that  the  Jury  could  not 
presume  that  the  owner  had  notice  of  the  ten- 
ant's intention  to  claim  the  property  as  his  own. 

In  Duke  v.  Harper,  6  Yerg.  280,  27  Am.  Dec. 
462,  it  was  held  that  the  refusal  of  the  tenant 
to  pay  rent  to  an  agent  of  the  landlord  author- 
ized to  collect  rent,  but  not  to  enter  upon  the 
land  or  sue  for  It  In  the  landlord's  name,  was  not 
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evidence  of  an  "actual  ouster"  of  the  landlord 
which  would  start  adverse  possession. 

The  mere  nonpayment  of  rent  for  twenty 
years  during  the  continuance  of  the  term  does 
not  bar  the  lessor  under  3  &  4  Wm.  IV.,  chap. 
27,  providing  that,  "when  the  estate  or  interest 
claimed  shall  have  been  an  estate  or  interest 
In  remainder  or  reversion,  or  other  future  es> 
tate  or  Interest,  and  no  person  shall  have  ob- 
tained the  possession  or  receipt  of  the  profits 
of  such  laud,  or  the  receipt  of  such  rent,  in  re- 
spect of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  tlie 
time  when  such  estate  or  Interest  became  an 
estate  or  interest  In  possession."  Doe  es  deat. 
Davy  V.  Oxenham,  7  Mees.  &  W.  131,  1  Hurlst. 
&  W.  4,  10  L.  J.  Exch.  N.  S.  6,  4  Jar.  1016 : 
Grant  v.  Ellis,  0  Mees.  &  W.  113. 

4.  Acquisition  of  outstanding  title  or  interest  bp 

tenant. 

While  a  tenant  cannot  defend  an  action  by 
the  landlord,  by  virtue  of  any  title  or  interest, 
inconsistent  with  that  of  the  landlord  at  the 
commencement  of  the  tenancy,  acquired  during 
the  tenancy,  yet  the  fact  that  he  has  acquired 
such  a  title  or  Interest  may,  under  some  cir- 
cumstances, as  where  the  tenant  takes  a  deed 
of  the  fee  from  a  third  person,  be  regarded  as 
in  itself  a  disclaimer  of  the  landlord's  title  and 
the  assertion  of  an  adverse  claim ;  but,  even  In 
such  a  case,  notice  of  the  deed  must  be  brought 
home  to  the  landlord  before  possession  will  be- 
come adverse. 

While  the  possession  of  a  tenant  entering 
under  a  leuse  for  years  from  the  government 
cannot  be  adverse  to  the  government  during  the 
continuance  of  the  lease,  it  may  become  adverse 
after  a  grant  of  the  reversion  of  the  state  to  the 
tenant  notwithstanding  the  reservation  of  an 
annual  quit  rent.  People  v.  Trinity  Church, 
22  N.  Y.  44.  This  decision  was  upon  the  as- 
sumption that  the  grant  was  invalid. 

A  tenant  at  will  may  at  any  time  abandon  his 
tenancy  and  take  a  title  from  a  third  person 
and  hold  adversely  to  the  landlord,  notwith- 
standing that  the  Istter  is  absent  from  the  state. 
Hudson  V.  Wheeler,  34  Tex.  356.  In  this  case 
the  action  was  brought  about  twenty-five  years 
after  the  tenant  took  the  deed.  The  landlord 
claimed  that  because  of  his  absence  he  could 
not  known  of  the  condition  of  his  property.  The 
court  said,  however,  that  there  was  shadow  of 
suspicion  of  at  least  gross  carelessness,  If  not 
direct  and  positive  fraud.  In  the  Inception  and 
prosecution  of  the  cause.  It  appears  from  the 
amended  petition  that  the  tenant  temporarily 
left  the  premises  before  obtaining  the  deed,  and 
arterwards  moved  back  and  reoccupled  them. 
This  was,  however,  alleged  to  be  part  of  a 
fraudulent  scheme  to  deprive  the  landlord  of 
his  title.  It  is  not  clear  whether  the  court 
took  the  view  that  thero  had  been  an  abandon- 
ment of  the  premises,  or  whether  it  put  the 
decision  upon  the  ground  that  there  was  merely 
a  disclaimer  of  the  landlord's  title  withoat  an 
abandonment  of  possession. 

The  law  requires  all  parties  to  be  watchful 
In  guarding,  and  diligent  and  prompt  in  prose- 
cuting, their  interest,  and  If  they  fail  to  diligent- 
ly protect  their  property  and  rights,  they  should 
not  be  heard  to  complain,  especially  after  long 
lapse  of  years,  if  by  their  suplneness  others  have 
acquired  rights  which  come  in  conflict  with  their 
own.    Ibid. 

A  purohase  of  an  adverse  title  by  a  tenant 
or  any  other  disclaimer  of  tenure,  with  the 
knowledge  of  the  landlord.  Is  a  forfeiture  of 
the  term,  and  the  tenant's  possession  becomes 
so  far  adverse  that  the  act  of  limitations  will 
begin  to  run  in  his  favor  from  the  time  of  such 
forfeiture.     If  the  landlord  under  such  drcum- 
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stances  suffers  the  time  prescribed  by  the  stat- 
ute of  limitations  to  run  out  without  making 
an  entry  or  bringing  suit,  each  party  may  stand 
upon  his  right,  but  until  then  the  possession  of 
the  tenant  is  the  possession  of  the  landlord. 
Liane  v.  Osment,  9  Yerg.  86.  In  this  case  the 
lease  was  for  a  term  of  years,  and  the  tenant 
acquired  an  outstanding  title  during  the  term. 
The  action  was  ejectment,  and  the  tenant  failed, 
apparently  because  the  statutory  period  had  not 
expired. 

But  the  mere  fact  that  a  tenant  took  a  deed 
from  a  third  person,  and  gaye  back  a  mortgage, 
is  not  sufficient  to  initiate  an  adverse  posses- 
sion, since  they  may  haye  been  secret  conyey- 
ances.     Sharpe  v.  Kelley,  5  Denio,  431. 

And  a  landlord  is  not  chargeable  with  no- 
tice of  the  disclaimer  of  his  title  and  adverse 
claim  by  the  tenant  by  the  taking  of  a  deed 
from  a  third  person  by  the  tenant  and  the  re- 
cording of  such  deed.  Udell  v.  Peak,  70  Tex. 
547,  7  S.  W.  786. 

Where  one  was  in  possession  of  land  at  the 
time  of  the  owner's  death,  and  subsequently  re- 
mained in  possession  in  the  right  of  his  wife 
as  one  of  the  heirs  of  the  deceased  owner,  and 
during  his  possession  acquired  the  Interest  of 
some  of  the  other  heirs,  his  possession  cannot 
be  deemed  adverse  to  the  remaining  heirs,  not- 
withstanding ho  appropriated  to  himself  the 
exclusive  rents  and  profits,  made  slight  repairs 
and  Improvements,  and  paid  taxes.  Busch  v. 
Huston,  75  111.  343. 

Where  the  heirs  of  a  party  in  possession  of 
land  as  a  licensee  Institute  pai'tition  proceed- 
ings inter  ae,  to  which  the  owner  is  not  a  party, 
and  those  proceedings  are  followed  by  a  sale 
to  one  of  the  heirs  and  continued  exclusive  pos- 
session by  him,  such  possession  cannot  be 
deemed  adverse  to  the  true  owDer.  Budd  v. 
Collins,  69  Mo.  129. 

That  at  the  time  of  a  parol  gift  of  land  the 
donee  was  In  possession  thereof  as  a  tenant 
does  not  disprove  that  he  subsequently  held 
possession  in  pursuance  of  the  gift,  where  he 
ceased  to  pay  rent,  had  the  property  assessed 
in  his  own  name,  and  made  improvements  with 
the  knowledge  of  the  donor,  who  encouraged  him 
to  proceed  and  promised  to  make  him  a  deed. 
Aurand  v.  Wilt,  9  Pa.  54. 

5.  Successors  of  tenant. 

As  a  general  rule  the  relation  of  landlord  and 
tenant  attaches  to  all  who  may  succeed  to  the 
possession  through  or  under  the  tenant.  Imme- 
diately or  remotely,  either  before  or  after  the  ex- 
piration of  the  term,  and  they  are  subject  to  the 
same  conditions  as  the  original  tenant  with 
respect  to  acquiring  title  adversely  to  the  land- 
lord. Gwynn  v.  Jones,  2  Gill.  &  J.  173;  Campbell 
v.  Shipley,  41  Md.  81 ;  Ehrman  v.  Mayer,  57 
Md.  612 ;  Jackson  ea  dcm.  Webber  v.  Harsen,  7 
Cow.  323,  17  Am.  Dec.  517  :  Brandter  ex  detn. 
Fitch  V.  Marshall,  1  Cai.  394 ;  Jackson  ex  dem. 
Vandeusen  v.  Scissam,  3  Johns.  499 ;  Tompkins 
y.  Snow,  63  Barb.  525 ;  Whiting  v.  Edmunds,  94 
N.  Y.  309 ;  Bradt  v.  Church,  110  N.  Y.  537,  18 
N.  E.  357 ;  Church  v.  Shultes,  4  App.  Dlv.  878, 
88  N.  Y.  Supp.  842. 

While  a  tenant  at  will  cannot,  against  the  will 
of  the  landlord,  transfer  any  of  his  rights  to 
an  assignee  or  a  transferee,  and  while  a  person 
coming  in  under  such  an  attempted  transfer  is 
a  trespasser  if  the  landlord  so  chooses  to  regard 
him,  the  landlord  may,  nevertheless,  acquiesce 
In  the  transfer  and  In  the  entry  thereunder,  and 
thereby  constitute  the  transferee  a  tenant  at 
will  whose  possession  is  in  subordination  to  his 
title.  Landon  v.  Townshend,  129  N.  T.  166,  29 
N.  E.  71. 

The  rule  that  one  who  enters  under  a  tenant 
must  be  regarded  as  a  tenant  applies,  even  where 
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he  enters  under  a  deed  in  fee  from  the  tenant 
In  ignorance  of  the  fact  that  his  grantor  stood 
in  the  relation  of  tenant.  Jackson  ex  dem. 
Vandeusen  v.  Scissam,  3  Johns.  499 ;  Jackson 
ex  dem.  Van  Schaick  v.  Davis,  5  Cow.*  123.  15 
Am.  Dec.  451 :  Jackson  ex  dem.  Webber  v.  Har- 
sen, 7  Cow.  323,  17  Am.  Dec.  517  ;  Whiting  v. 
Edmunds,  94  N.  Y.  300;  Bradt  v.  Church,  110 
N.  Y.  537,  18  N.  E.  357 ;  Emerick  v.  Tavener, 
9  Gratt.  220,  58  Am.  Dec.  217 ;  Creigh  v.  Hen- 
son,  10  Gratt.  231. 

It  has  been  held,  however,  that  the  rule  only 
applies  to  the  conventloual  relation  of  land- 
lord and  tenant,  where  some  rent  or  return  is 
in  fact  resei'ved  for  the  former,  and  does  not 
apply  to  a  i*eIation  arising  from  mere  operation 
of  law;  as  where  one  makes  a  grant,  and  by  the 
omission  of  the  technical  word  "held*'  an  estate 
for  life  only  passes.  In  such  case  after  the 
death  of  the  tenant  for  life  an  adverse  posses- 
sion may  commence  running  in  favor  of  those 
who  enter  and  claim  in  fee  under  him,  which, 
after  twenty-five  years,  will  bar  all  the  claim 
of  the  reversioner  and  his  heirs.  Jackson  ex 
dem.  Webber  v.  Harsen,  7  Cow.  323,  17  Am. 
Dec.  517. 

And  so,  it  has  been  held  not  to  apply  to  an 
assessment  or  tax  lease,  i.  e.,  a  lease  by  the 
government  or  one  of  its  agencies  upon  the  non- 
payment of  an  assessment  or  tax.     Thus : 

The  possession  of  one  who  enters  and  claims 
title  under  a  grant  of  the  fee  from  one  who 
entered  under  an  assessment  lease  is  adverse  to 
the  title  of  the  reversioner  so  as  to  make  a  con- 
veyance from  the  latter  to  a  third  person  void 
for  champerty.     Sands  v.  Hughes,  53  N.  Y.  287. 

While  the  possession  of  the  holder  of  a  tax 
lease  cannot  be  adverse  to  the  owner  in  fee,  the 
possession  of  a  grantee  in  fee  from  the  tax 
tenant  may  be  adverse.  Sanders  v.  Uledinger, 
30  App.  Dlv.  277,  51  N.  Y.  Supp.  937. 

A  finding  by  the  jury  that  the  possession  of  a 
grantee  in  a  quitclaim  deed  from  a  tax  tenant 
was  not  as  tax  tenant,  but  adverse  to  the  owner 
In  fee,  is  supported  by  evidence  that  the  agree- 
ment was  for  the  purchase  of  the  whole  prem- 
ises, and  that  he  entered  thereon  believing  that 
he  was  the  owner  in  fee,  and  that  he  always 
claimed  them.  Ihid.  The  court  distinguished 
Doherty  v.  Matsell  upon  the  ground  that  there 
the  question  before  the  court  was  whether 
the  evidence  was  sufficient  to  support  a  find- 
ing of  the  fact  that  the  possession  was  under  the 
tax  lease,  and  was  not  adverse,  while  in  the 
case  at  bar  the  question  was  whether  there  was 
any  evidence  to  authorise  a  finding  that  the 
possession  was  adverse.  The  tax  lease  pur- 
ported to  grant  a  term  of  one  thousand  years. 

But  where  one  enters  into  possession  under  a 
deed  conveying  the  premises  for  and  during  the 
residue  of  the  term  of  an  assessment  lease  for 
1,500  years,  his  possession  Is  not  adverse  to 
the  owner  of  the  fee.  Bedell  v.  Shaw,  59  N.  Y. 
46.  This  case  is  distinguished  from  Sands  v. 
Hughes,  53  N.  Y.  287,  upon  the  ground  that  in 
that  case  the  defendants  began  and  kept  up 
their  possession  for  over  twenty  years  with  a 
claim  to  the  entire  fee.  The  court  says  the 
quality  and  extent  of  the  right  acquired  by  pos- 
session depend  upon  the  claim  which  goes  with 
It.  To  the  extent  of  this  claim  will  the  pre- 
sumption of  the  law  go  in  favor  of  the  claimant, 
and  no  further. 

But,  even  when  the  rule  applies,  and  the 
grantee  of  the  tenant  must  be  regarded  as  a  ten- 
ant and  subject  to  the  same  disqualifications  as 
the  original  tenant,  the  fact  of  the  conveyance 
may  be  material  upon  the  question  as  to  the 
existence  of  the  requisites  to  the  initiation  of 
an  adverse  possession,  vU.,  disclaimer  of  land- 
lord's title,  intention  to  hold  adversely,  and  no- 
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tice  to  landlord  of  such  disclaimer  and  inten- 
tion.    Thus : 

The  fact  that  a  warranty  deed  from  a  ten- 
ant was  executed  before  the  expiration  of  twenty 
years  from  the  last  payment  of  rent,  during 
which  time  the  tenant's  possession  was,  under 
i  373  of  the  Code  of  Ciyil  Procedure,  presumed 
to  be  in  subordination  to  the  landlord's  title, 
does  not  prevent  it  from  being  the  basis  of  a 
claim  of  adverse  possession  after  the  expiration 
of  that  period ;  and  a  deed  from  the  owner  of 
the  reversion,  executed  after  that  period  and 
while  the  party  in  possession  under  the  former 
deed  was  claiming  adversely,  is  void  for  cham- 
perty. Church  V.  Schoonmaker,  115  N.  Y.  570, 
22  N.  E.  576. 

The  purchaser  at  an  execution  sale  of  the 
lessee's  Interest  under  a  perpetual  lease  acquires 
only  the  rights  of  the  tenant,  and  is  subject  to 
S  373  of  the  Code  of  Civil  Procedure,  and  her 
possession,  therefore,  does  not  become  adverse 
until  the  expiration  of  twenty  years  after  her 
entry.  Church  v.  Shultes,  4  N.  Y.  App.  Div. 
378,  38  N.  Y.  Supp.  842. 

In  WadsworthvlIIe  Poor  School  v.  Jennings, 
40  S.  C.  168.  18  S.  E.  257,  891,  the  court  took 
the  view  that  a  deed  in  fee  simple  by  the  ten- 
ant before  the  expiration  of  the  term.  If  brought 
to  the  notice  of  the  landlord,  would  initiate 
an  adverse  possession,  and  the  court  regarded 
the  fact  that  the  deed  was  placed  upon  record 
in  the  office  of  the  register  of  mesne  conveyances 
in  the  proper  county  more  than  forty  years  be- 
fore the  action  as  entitled  to  great  weight  on 
the  question  of  notice,  though  the  record  did  not 
operate  as  constructive  notice  as  a  matter  of 
law. 

Where  A  enters  as  a  tenant  at  will  of  B,  and 
conveys  to  C  by  deed  purporting  to  be  In  fee, 
under  which  C  enters  and  holds  possession  open- 
ly and  notoriously  for  himself  for  seven  years 
either  by  himself  or  bis  tenanis,  the  statute 
confirms  the  title  of  C.  {ohiUr).  Doak  v.  Donel- 
son,  2  Yerg.  249.  24  Am.  Dec.  485. 

Where  a  tenant  assumes  to  convey  the  prem- 
ises to  a  third  person  by  a  warranty  deed  in  fee 
simple  with  the  usual  covenants  to  secure  the 
title,  and  the  grantee  accepts  it  and  assumes  to 
hold  under  It,  there  Is,  in  effect,  a  repudiation  of 
the  tenancy.  Society  for  Propagation  of  Gospel 
V.  Sharon,  28  Vt.  613.  The  court  apparently 
concedes  that  the  statute  of  limitations  would 
not  run  until  the  landlord  had  notice  of  the 
conveyance. 

Those  succeeding  a  tenant  In  possession  of  the 
premises  under  or  through  him  may  show  that 
the  relation  has  been  dissolved.  (»r  st»r  up  an 
actual  ouster  of  the  landlord  and  adverse  hold 
ing  thereafter ;  but  possession  In  such  case  la 
presumed  to  be  in  accordance  with  the  title,  and 
such  presumption  will  hold  until  some  notorious 


and  unequiyocal  act  of  exclusion  shall  have 
curred.     Campbell  v.  Shipley,  41  M.d.  81. 

Assertions  of  claim  of  title  in  themselves,  by 
persons  who  succeed  to  the  possession  of  a  tea- 
ant,  ai'e  not  evidence  of  adverse  possession  as 
against  the  landlord,  unless  brought  home  to 
the  knowledge  of  the  latter.     Ibid. 

A  purchase  of  a  tax  title  by  one  who  suc- 
ceeded the  original  tenant  under  such  circum- 
stances as  to  make  him  a  tenant  also  will  not 
enable  him  to  plead  the  statute  of  limitatloBs 
applicable  to  actual  occupancy  under  tax  deeds. 
where  such  purchase  operated  merely  as  a  re- 
demption of  the  property.  Lyebrook  v.  Uall, 
73  Miss.  509,  19  So.  348. 

Where  a  tenant  accepts  a  deed  from  a  third 
person  purporting  to  convey  the  land  to  him  In 
fee,  and  the  l^ter  conveys  it  In  fee  to  another* 
and  both  he  and  his  alienee  claim  the  land  In 
their  own  right  under  such  conveyances,  and  tbe 
landlord  knows  of  such  assertion  of  adverse 
title,  the  possession  will  be  made  adverse,  and 
will  eventually  ripen  into  title.  Swann  v.  Thay- 
er, 36  W.  Va.  46,  14  S.  E.  423. 

Where  one  procures  a  tax  deed,  and.  by  fraud 
and  collusion  with  a  tenant  of  the  owner,  ob- 
tains possession  of  the  property,  his  possession 
is  the  possession  of  the  former  owner ;  as  a 
tenant  will  not  be  permitted  *to  deny  the  title 
of  his  landlord,  nor  to  claim  that  he  holds  pos- 
session under  some  title  hostile  to  the  latter, 
until  he  has  restored  the  possession  or  done 
that  which  Is  equivalent  to  It.  Pulford  ▼. 
Whlcher,  76  Wia  555,  45  N.  W.  418. 

Where  one  entered  Into  possession  of  land 
under  a  contract  to  purchase,  by  the  terms  of 
which  he  was  to  be  deemed  a  tenant  until  the 
payment  of  the  purchase  price,  and  subsequently 
assigned  his  right  to  another,  who  performed 
the  terms  of  the  contract,  the  latter  may  dis- 
claim the  title  of  the  vendor  and  hold  adversely 
to  him.     Catlln  v.  Decker,  38  Conn.  262. 

Possession  of  a  tenant  or  his  heirs  cannot  be 
deemed  adverse  until  allegiance  to  the  landlord 
has  been  renounced.  Miller  v.  South,  12  Ky. 
L.  Llep.  351,  14  S.  W.  361. 

Where  one  was  in  possession  of  land  at  the 
time  of  his  father's  death,  as  the  tenant  of  the 
latter,  his  subsequent  possession  must  be  re- 
garded as  having  been  for  the  benefit  of  himself 
and  his  brothers  and  sisters  as  Joint  owners, 
unless  It  is  proved  that  he  held  adversely.  Blake- 
ney  v.  Ferguson.  20  Ark.  547. 

Whore  one  eaters  land  as  the  tenant  of  an- 
other nn  olliclal  survey,  at  the  tenant's  instance, 
of  a  portiou  of  the  leased  premises  upon  a  war- 
rant In  his  name  will  not  place  him  in  the  at- 
titude of  an  adverse  holder  In  the  absence  of 
notice  to  the  landlord.  McGinnIs  v.  Porter.  20 
Pa.  80.  U.  U.  P. 


UTAH    SUPREME    COURT. 


Re  David  EVANS  et  al. 

(22  Utah,  366.) 

•1,  A  stipulation,  in  a  contract  be- 
tween Attorneys  and  client,  for  the  pay- 
ment by  the  attorneys  of  the  costs  of  the 
litigation,  is  against  public  policy,  champer- 
touB,  illegal,  and  void. 

*Headnotes  by  Babkin,  J. 


Note. — For  cases  in  this  series  on  disbarment 
of  attorney  generally,  see  Fairfield  County  Bar 
ex  rel.  Fessenden  v.  Taylor  (Conn.)  18  L.  R.  A. 
767.  and  note;  People  eof  rel.  Atty.  (Sen.  v.  Mac- 
Cabe  (Colo.)  19  L.  R.  A.  231 ;  Re  Klrby  (S.  D.) 
63  L.  R.  A. 


2.  'Wliile  it  is  periuiMsible  for  a  near 
kinsman  of  a  poor  suitor,  out  of  charity, 
to  assist  him  In  the  maintenance  of  his  suit, 
such  kinsman  cannot  do  so  as  a  speculative 
venture,  based  upon  a  contract  to  share  in 
the  proceeds  In  case  the  suitor  should  recover. 

3.  Clianiperty  renders  an  attorney 
amenable  to  the  summary  Jurisdiction  of 
the  court,  notwithstanding  It  may  be  effectual 
as  a  defense  to  the  enforcement  of  a  contract. 


39  L.  R.  A.  856 ;  and  Re  Lentz  (N.  J.  L.)  50  L. 
R.  A.  415. 

Ab  to  necessity  o£  bad  or  fraudulent  motive 
to  Justifv  disbarment,  see  State  ex  rel.  Fowler 
V.  Flnley  (Fla.)  18  L.  R.  A.  401,  and  note. 
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4.  An  attorneT  ^v^liOt  !>  tlie  pursuit  of 
bis  profession,  makes  an  agreement  which 
Is  against  public  policy,  is  gnilty  of  a  fla- 
grant breach  of  professional  duty. 

5.  A  party  euipioyed  to  ncit  as  avent  in 
secnrinff  tbe  ser-riees  of  attorneys 
cannot  contract  to  receive  a  portion  of  the 
fees  himself  as  assistant  attorney.  He  can- 
not be  both  principal  and  agent,  for  such  a 
transaction  Is  against  public  policy  and  void. 

0.  In  an  action  by  an  administrator 
for  damaires  for  tbe  deatb  of  bis  de- 
cedent, his  duties  as  assistant  attorney  are 
within  the  scope  of  his  duties  as  administra- 
tor, and  he  may  not  make  a  contract  with 
his  attorneys  for  additional  compensation  as 
assistant  attorney  in  the  case. 

7.  Tbe  impropriety  of  Attorneys,  re- 
spondents in  disbarment  proceedings  on  a 
charge  of  champerty,  appearing  before  this 
court  and  confessing  that  they  Induced  this 
court  to  render  final  Judgment  in  their  favor, 
in  a  previous  action,  on  the  ground  of  their 
having  been  guilty  of  champerty,  and  after- 
wards, when  confronted  with  disbarment  pro- 
ceedings, claiming  they  were  innocent,  is  in- 
defensible. 

8.  Tbe  relation  of  attorney  and  client 
is  confidential.  The  attorney  by  his  ob- 
ligation is  bound  to  discharge  his  duties  to 
his  client  with  the  strictest  fidelity,  and  he  is 
amenable  to  the  summary  jurisdiction  of  the 
court  for  dereliction  of  duty. 

9.  Tbe  summary  proceeding  of  disbar- 
ment is  ci-ril,  not  crimiDal,  but  requires 
more  than  a  preponderance  of  the  evld^ice. 
The  guilt  of  the  attorney  must  be  clearly  es- 
tablished. 


A 


(September  15,  1900.) 

PPLICATION  for  the  disbarment  of  re- 
spondents.    Denied  on  conditiona. 


Statement  bv  Baskin,  J.: 

Hon.  P.  L.  Williams,  an  attorney  at  law, 
having  filed  and  presented  an  information, 
yerifi«l  by  the  oath  of  Thomas  Nelson,  charg- 
ing David  Evans  and  Lindsay  R.  Rogers, 
attorneys  of  this  court,  and  partners  in  the 

Sractice  of  law,  with  having  violated  their 
uties  as  counseloTB  and  attorneys  of  this 
court,  and  moved  that  the  said  Evans  & 
Rogers  be  cited  to  appear  to  show  cause  why 
they  should  not  be  disbarred,  and  their 
names  stricken  from  the  roll  of  attorneys, 
or  be  otherwise  punished  according  to  law, 
this  court  on  May  23,  1900,  granted  said  mo- 
tion. Evans  &  Rogers,  in  obedience  to  the 
citation,  appeared  and  interposed  a  general 
demurrer,  which  was  overruled.  They  also 
filed  an  answer.  Though  the  information  of 
Thomas  Nelson  is  in  the  form  of  an  affidavit, 
it  oontaiuA  all  of  the  elements  and  meets  all 
the  requirements  of  an  information,  as  pre- 
scribed by  §§  122-124,  Rev.  Stat  The  mat- 
ter was  referred  to  D.  H.  Twomey,  Esq.,  an 
attorney  and  coui^elor  of  this  court,  to  take 
dnd  report  the  testimony,  with  findings  of 
fact,  which  he  accordingly  did.  The  facts 
found  by  him  are  as  follows : 

Findings  of  Fact  ( 1 )  ^at  on  and  prior 
to  January,  1892,  David  Evans  and  Lindsay 
R.  Rogers  were  copartners  in  the  practice 
of  law  at  Ogden,  Utah,  and  continued  as 
63  L.  R«  A* 


such  copartners  from  said  time  until  long 
after  entering  into  the  contract  of  date  De- 
cenTber  2,  1893,  which  is  attached  to  the  in- 
formation herein,  and  marked  "Exhibit  A." 
(2)  That  on  or  about  January  21,  1892,  one 
Charles  A.  Nelson  was  killed  while  travel- 
ing on  the  Southern  Pacific  Railway,  at 
Truekee,  California.  (3)  That  the  said 
Charles  A.  Nelson  left  surviving  him  his 
widow,  Nellie  Nelson,  and  two  minor  chil- 
dren. He  also  left  two  brothers.  Alfred  H. 
Nelson  and  Thomas  Nelson,  surviving  him; 
the  latter  being  a  partner  in  business  ^vith 
the  said  Charles  A.  Nelson  at  the  time  of  his 
death.  (4)  That  after  the  death  of  Uic  said 
Charles  A.  Nelson  his  widow,  Nellie  Nelson,, 
plac^  in  the  hands  of  said  Alfred  H.  Nel- 
son, who  was  a  practising  attorney  at  Ogden,. 
Utah,  for  prosecution,  her  claim  for  dam- 
ages a^inst  the  Southern  Pacific  Railway 
Company  for  causing  the  death  of  her  hus- 
band, with  authority  to  emrploy  counsel  to 
prosecute  said  claim.  (5)  That  the  said 
Alfred  H.  Nelson  employed  E<vans  &  Rogers- 
to  prosecute  said  claim  against  said  railway 
company,  and  the  said  Evans  &  Rogers  and 
Alfred  H.  Nelson  agreed  to  prosecute  an  ac- 
tion against  the  Southern  Pacific  Railway 
Company  to  recover  damages  from  it  on  ac- 
count of  the  death  of  Charles  A.  Nelson,  for 
a  continfi;ent  fee  of  one  half  of  the  amount 
recovered.  (6)  That  Evans  &  Rogers  and 
Alfred  H.  Nelson  entered  into  a  contract,  by 
the  terms  of  which  Evans  &  Rogers  were  to 
receive  and  retain  two  thirds  of  the  one  half 
of  the  amounrt  recovered  against  the  South- 
em  Pacific  Railway  Company,  and  the  said 
Alfred  H.  Nelson  was  to  receive  the  one  third 
of  the  one  half  of  the  amount  recovered  of 
said  company,  which  amount  Evans  &  Rog- 
ers agreed  to  pay  him  for  his  services  in  said 
ease,  including  the  production  of  witnesses^ 
for  the  prosecution.  (7)  Tliat  thereafter,. 
Alfred  H.  Nelson,  in  contemplation  of  bring- 
ing suit  against  said  railway  company,  was 
appointed  administrator  of  the  estate  of' 
Charles  A.  Nelson,  deceased.  (8)  That  aft- 
erwards the  contract  bearing  date  December 
2,  1893,  marked  "Exhibit  A,"  which  is  in 
words  and  figures  as  follows :  "Ogden,  Utah, 
Dec.  2nd.  1893.  We,  the  undersigned,  agree 
to  give  Thomas  Nelson  one  third  of  one  half 
of  any  amounts  which  may  be  collected, 
whether  on  compromise  or  otherwise,  in  the 
case  of  Alfred  H.  yelson,  cls  Administrator 
of  the  Estate  of  Chaa,  A,  Nelson,  Deceased, 
V.  Southern  Pacific  Ry,  Co.,  in  consideration 
of  said  Thomas  Nelson  furnishing  witnesses 
necessary  to  prosecute  said  case.  Evans  k 
Rogers," — was  entered  into  by  and  between- 
Evans  k  Rogers  and  Thomas  Nelson,  which 
was  substituted  for  the  prior  contract  be- 
tween Evans  &  Rogers  and  Alfred  H.  Nel- 
son ;  that,  at  the  time  of  entering  into  said 
contract,  most  of  the  witnesses,  and  the 
facts  to  which  they  would  testify,  were 
known  to  the  attorneys.  (9)  That  Thomas- 
Nelson  attended  as  a  witness  at  the  trial  of 
the  case  of  Alfred  H,  Nelson,  Administrator 
of  the  Estate  of  Charles  A.  Nelson,  Deceased, 
v.  The  Southern  Paoifio  Railway  Company,. 
and  procured  the  attcaidance  of  one  Pascal!* 
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at  oi)«  of  the  trials  of  said  cause,  and  also 
the  attendance  of  one  Saunders,  who  -^psis 
plaintiir  in  a  case  against  the  same  company 
m  an  action  for  damages  for  injuries  grow- 
ing out  of  the  same  accident  in  wnich  Charles 
A.  Nelson  lost  his  life.  (10)  That  a  judg- 
ment was  recovered  by  Alfred  H.  Nelson,  Ad- 
mi  nistratoV,  against  the  Southern  Pacific 
Railway  Company,  for  the  sum  of  $10,000, 
with  accrued  interest,  the  amount  of  which 
was  paid  to  Evans  &  Rogers  as  attorneys  for 
said  plaintiff^  one  half  of  which  was  paid  to 
the  widow  of  Charles  A.  Nelson;  the  said 
Evans  &  Rogers  retaining  the  oth^r  half. 
(11)  That  after  the  Southern  Pacific  Rail- 
way Company  paid  the  amount  of  said  judg- 
ment, with  interest  and  costs,  to  Evans  & 
Rogers,  Thomas  Nelson  demanded  from  Ev- 
ans &  Rogers,  under  the  contract  Exhibit  A, 
one  third  of  the  one  half  of  the  amount  of 
said  judgment,  which  the  said  Evans  &  Rog- 
ers refused  to  pay  on  the  ground  that  the 
said  Thomas  Nelson  had  not  performed  his 
part  of  the  contract.  (12)  That,  after  B5v- 
ans  &  Rogers  refused  to  pay  Thon^as  Nelson 
the  portion  of  the  fee  mentioned  in  Exhibit 
A.  Nelson  employed  Mr.  Parley  L.Williams, 
an  attorney  of  this  court,  to  bring  an  action 
in  his  favor  against  Evans  &  Rogers  on  said 
contract,  Exhibit  A,  for  one  third  of  one  half 
of  the  amount  recovered  from  the  Southern 
Pacific  Railway  Company  in  favor  of  Alfred 
H.  Nelson,  administrator  of  the  estate  of 
Charles  A.  Nelson,  deceased:  that  the  said 
Williams,  in  pursuance  of  said  employment, 
commenced  said  action  against  Evans  & 
Rogers.  (13)  That  Evans  &  Rogers  em- 
ployed one  A.  G.  Home,  an  attorney  at  law 
residing  and  practising  in  Ogden,  Utah,  to 
represent  them  in  said  action.  That  Home 
interposed  a  demurrer  ip  the  plaintiff's  com- 
plaint therein,  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  demurrer 
was  sustained  by  the  court.  The  plaintiff, 
Thomas  Nelson,  then  filed  an  amended  com- 
plaint, to  which  Mr.  Home,  as  attorney  for 
Evans  &  Rogers,  the  defendants,  interposed 
a  general  demurrer,  which  was  sustain^. 
(14)  There  was  no  allegation  in  either  the 
original  or  amended  complaint  in  the  case 
of  lliomas  Welson  v.  Evans  d  Rogers  that 
the  «aid  Thomas  Nelson  was  a  brother  of 
Charles  A.  Nelson,  deceased.  (15)  That 
shortly  after  the  demurrer  to  the  amended 
complaint  in  the  case  of  Thomas  Nelson  v.  Ev- 
ans d  Rogers  was  sustained  by  the  district 
court,  and  before  an  appeal  was  taken  to  the 
supreme  court  of  this  state  [see  21  Utah, 
202,  60  l*ac.  557] .  Mr.  Rogers  proposed  to 
Mr.  Williams,  plaintiff's  attorney,  that  the 
judgment  on  the  demurrer  should  be  vacated, 
and  defendant  would  withdraw  and  answer  on 
the  merits.  This  was  followed  by  a  stipula^ 
tion  in  writing  signed  by  Mr.  Rogers  and  de- 
livered to  Mr.  Williams,  which  stipulation 
was  introduced  in  evidence,  and  marked 
"Defendants'  Exhibit  2."  Evans  desired  to 
unite  in  the  stipulation.  (16)  I  further 
find  from  the  evidence  that  at  the  time  the 
contract  between  Evans  &  Rogers  and  Thom- 
a«  Nelson,  marked  "Exhibit  A,"  was  entered 
6.^  L.  R.  A. 


into,  the  parties  thereto  did  not  regard  It 
unprofessional  or  contrary  to  public  policy 
or  immoral.  (17)  That  these  disbarment 
proceedings  were  instituted  by  Thomas  Nel- 
son in  the  hope  that  he,  by  so  doing,  would 
force  Evans  &  Rogers  to  pay  him  the  money 
which  he  claims  to  be  due  him  under  the  con- 
tract "Exhibit  A." 

Respectfully  submitted, 
D.  H.  Twomey,  Special  Master. 
Dated  June  20,  1900. 

These  findings  are  within  the  issues,  and 
are  all  supported  by  the  evidence,  except  the 
sixteenth,  but  do  not  cover  the  whole 
ground. 

The  following  additional  facts  appear  from 
the  record  in  evidence :  ( 1 )  That  while  the 
ground  of  the  demurrer  to  the  complaint  in 
the  action  of  Thomas  Nelson  against  Evans 
&  Rogers,  to  recover  on  the  contract  set  out 
in  the  eighth  finding  as  Exhibit  A,  was  that 
the  complaint  did  not  state  a  cause  of  action, 
both  in  the  court  below  and  on  the  appeal  in 
this  court,  the  only  reason  assigned  at  the 
hearing  upon  the  demurrer  was  that  said 
contract  was  champertous  and  illegal,  as  be- 
tween the  parties  thereto,  and  that  this 
court  sustained  the  demurrer  and  affirmed 
the  judgment  solely  on  that  ground.  (2) 
As  testified  to  by  David  Evans,  one  of  the 
respondents,  the  $10,000  recovered  from  the 
railroad  company  was  not  paid  to  the  admin- 
istrator of  Charles  A.  Nelson,  deceased,  but 
to  Evans  &.  Rogers,  ajad  was  afterwards  dis- 
tributed, in  the  absence  of  the  administra- 
tor from  the  state,  under  an  order  of  the 
second  judicial  district  court,  made  in  the 
matter  of  the  estate  of  Charles  A.  Nelson, 
deceased,  one  half  to  the  widow  of  Charles 
A.  Nelson  and  the  two  minor  children,  and 
one  half  to  Evans  &  Rogers,  as  a  fee.  (3) 
It  also  appears  from  the  testimony  of  the  re- 
spondent David  Evan«  that,  while  Evans  & 
Rogers  advanced  te  the  widow  a  portion  of 
the  coste  (the  amount  does  not  clearly  ap- 
pear ) ,  they  did  so  under  an  agreement  with 
her  that  she  should  repay  to  them  the 
same,  and  that,  after  receiving  her  money 
from  the  railway  company,  she  paid  to  them 
every  dollar  so  advanced.  (4)  It  is  alleged 
in  the  answer  that,  by  reason  of  the  alleged 
failure  of  Thomas  Nelson  "te  advance  or 
pay  out  any  money  whatever  te  secure  the 
attendance  of  witneeses,  it  became  and  was 
necessary  for  the  widow  of  the  deceased, 
Charles  H.  Nelson,  te  secure  and  advance 
money  for  their  attendance."  (5)  The  rec- 
ord discloses  the  fact  that  the  widow  paid 
all  the  expenses  of  the  litigation,  so  far  as 
Evans  &  Rogers  are  concerned.  (6)  That 
the  abstract  of  the  record  on  the  appeal  to 
this  court  in  the  case  of  Thomas  Nelson 
against  Evans  &  Rogers,  a  copy  of  the  brief 
signed  by  A.  G.  Home,  aa  attorney  for  the 
respondente,  Evans  &  Rogers,  and  a  copy 
of  the  decision  of  this  court  on  the  appeal, 
were  attached  te  the  information  in  the  mat- 
ter now  under  consideration,  and  made  a 
part  thereof.  (7)  The  abstract  of  said  rec- 
ord contained  a  copy  of  the  complaint,  which, 
among  other  things,  alleged  that  the  railway 
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company  on  the  28th  day  of  December,  1898, 
paid  said  judgment  of  $10,000,  and  interest 
thereon,  amounting-  to  $760,  and  that  there- 
upon, in  pursuance  of  said  contract  of  Evans 
&  Rogers  with  said  administrator,  Evans  & 
Rogers  were  paid  and  received  one  half 
thereof,  to  wit,  the  sum  of  $5,380.  This  al- 
legation was  admitted  by  the  demurrer  to 
said  comp^laint,  and  is  not  denied  by  the  re- 
spondents in  their  answer  to  the  informa- 
tion. (8)  The  complaint  also  alleged  that, 
in  the  contract  with  Alfred  H.  Nelson,  Ev- 
ans &  Rogers  "underto(^  and  agreed  to 
prosecute  the  said  cause  [against  the  rail- 
way company]  to  final  judgment,  and  also 
to  pay  and  discharge  all  the  taxable  costs  in- 
curred, and  also  the  costs  incident  to  pro- 
<*uring  the  attendance  of  witnesses,  and  all 
other  costs  that  might  be  incurred  in  the 
prosecution  of  the  cause."  Tliese  allega- 
tions were  admitted  by  the  demurrer  to  said 
complaint,  and  are  not  denied  by  respond- 
ents in  their  answer  to  the  information,  or 
contradicted  by  the  evidence.  (9/  Respond- 
ents, in  their  answer,  which  was  verified  by 
their  oaths,  made  the  following  allegations: 
^* Fifth.  Respondents  further  state  that  in 
the  year  1893  the  said  cause  of  Alfred  H. 
Nelson  against  the  Southern  Pacific  Com- 
pany was  set  for  trial  at  the  city  of  Ogden 
Aforesaid,  at  which  time  Thomas  Nelson  at- 
tended said  cause  as  a  witness,  and  in  the 
interest  of  his  sister-in-law,  whose  husband 
had  been  killed,  and  had  with  him  at  the 
time  an  assi£rnment  of  all  the  interest  in  the 
contract  which  was  made  between  said  Al- 
fred H.  Nelson  and  said  respondents,  and 
demanded  recognition  for  lae  same  by  a  can- 
•oolation  of  said  contract,  and  the  execution 
of  a  new  one  in  favor  of  said  Thomas  Nel- 
son. .  .  .  And  said  Thomas  Nelson  fur- 
ther stated  that  while  said  Alfred  H.  Nel- 
son could  not  render  the  servioes  agreed  up- 
on, as  an  attorney, — ^that  he,  the  said  Alfred 
H.  kelson,  was  a  poor  man,  having  been  fi- 
nancially ruined  in  speculations  in  real  es- 
tate at  Ogden, — that  he  desired  and  request- 
ed that  nevertheless  the  said  Thomas  Nelson 
should  receive  the  part  of  the  fee  agreed  up- 
on, in  order  to  aid  him  in  his  straitened  cir- 
cumstances, and  that,  the  said  Alfred  H. 
Nelson  being  then  and  there  in  financial  dif- 
ficulties, he  wished  the  contract  made  in  the 
name  of  said  Thomas  Nelson  in  order  to 
protect  him  therein,  and  that  the  said  Thom- 
as Nelson  would  secure  the  attendance  of 
the  necessary  witnesses  to  prosecute  said  ac- 
tion; and  in  view  of  the  fact  that  the  wit- 
nesses were  beyond  the  jurisdiction  of  the 
•court,  and  could  not  be  secured  by  its  pro- 
cess. And  believing  that  said  widow  and 
children,  by  the  administrator,  had  a  meri- 
torious cause  against  said  Southern  Pacific 
rompa'hy,  respondents  entered  into  the  con- 
tract with  said  Thomas  Nelson  set  out  as  an 
•exhibit  to  the  petition  and  affidavit  filed 
herein."  Exhibit  A  is  the  one  here  referred 
to.  Bearing  upon  these  allegations,  the  fol- 
low! n*?  occurred  in  the  examination  of  David 
Evans: 

"Q.  One  more  question:     Has  A.  H.  Nel- 
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son,  the  real  beneficiary,  ever  made  a  de- 
mand upon  Evans  &  Rogers,  or  either  of 
you,  for  anything  under  his  contract  in 
trust  for  him,  in  Exhibit  A,  that  is  offered 
in  evidence? 

A.  He  did  not. 

Q.  Did  he  make  any  complaint? 

A.  No,  sir. 

Q.  Now,  at  the  time  this  contract  was  en- 
tered into  with  Thomas  Nelson,  it  was  un- 
derstood that  it  was  being  made  in  and  for 
tiie  benefit  of  A.  H.  Nelson,  was  it? 

A .  It  was  simply  a  recognition  of  the  con- 
tract in  Thomas  Nelson's  name  which  the 
three  of  us  had  entered  into  prior  to  that 
time.  That  was  the  intention  of  it.  There 
was  no  other  intention. 

On  the  same  subject  L.  R.  Rogei*8  testified : 

"I  remember  of  saying  to  Thomas  Nelson: 
'You  are  not  a  lawyer,  and  this  contract  is 
with  A.  H.  Nelson,  and  he  was  to  render 
services  in  the  case  as  a  lawyer.  I  feel  very 
friendly  to  A.  H.,  and  regrert  his  personal 
situation — ^his  financial  condition, — ^but  I 
do  not  think  we  ought  to  divide  our  fee  with 
you.'  He  replied,  of  course  he  understood 
that  the  court  work  and  the  actual  trial  of 
the  case  would  have  to  be  done  by  Evans  & 
Rogers,  even  if  A.  H.  Nelson  was  present. 
He  said  he  recognized  the  fact  and  under- 
stood fully  that  Evans  &  Rogers  were  bet- 
ter trial  lawyers  than  his  brother.  He  said : 
*My  brother  would  simply  assist  you  in  get- 
ting witnesses  from  Nevada,  and  he  would 
be  benefited  through  me.  He  is  really  going 
to  have  the  benefit  out  of  this  contract,  as  I 
got  it  in  my  own  name,  and  he  is  afraid 
that  scrnie  of  his  creditors  might  make  some 
trouble  about  his  interest  (his  financial  in- 
terest) in  the  event  of  recovery,* — and  that 
he  is  going  to  have  an  accounting  with  A. 
H.  about  it  afterwards. 

Q.  Did  he  say  anything  that  he  wanted  a 
new  contract  made  in  his  own  name  to  pro- 
tect his  brother? 

A,  Yes,  sir;  and  I  told  Mr.  Evans  I  did 
not  think  we  ought  to  do  it,  and  Nelson  and 
I  had  some  private  talk  about  it  in  the  ab- 
sence of  Mr.  Evans.  He  was  called  out  of 
the  room,  and  he  said  it  would  be  all  right ; 
he  would  protect  A.  H.  in  it.  Owing  to  the 
fact  that  I  was  connected  with  A.  H.  in 
many  lawsuits,  and  being  an  old  friend  of 
his,  I  thought  I  ought  to  do  it  for  A.  H., 
saying  that  Evans  &,  Rogers  would  do  it  if 
I  said  so." 

Messrs.  A,  C.  Bisliop,  Attorney  Greneral, 
W.  A,  Lee,  F.  8.  Bioliards,  and  A. 
Howat,  for  the  State: 

Proceedings  for  the  disbarment  of  attor- 
neys are  not  criminal  in  their  character. 

Bradley  v.  Fisher,  13  Wall.  336,  20  L.  ed. 
d4t$;  Bar  Asso.  v.  Rondel,  158  N.  Y.  216,  52 
N.  E.  1106;  State  v.  Clarke,  46  Iowa,  156. 

Such  proceedings  are  not  for  the  purpose 
of  punishment,  but  are  entertained  for*  the 
protection  of  the  court,  the  proper  adminis- 
tration of  justice,  the  dignity  and  purity  of 
the  profession,  the  public  good,  and  the  pro- 
tection of  clients. 
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EiD  parte  WM,  107  U.  S.  265,  27  L.  ed. 
652,  2  Sup.  Ot.  Rep.  569 ;  State  ex  rel.  State 
Bar  Asso.  v.  Finn,  32  Or.  519,  62  Pac.  766; 
30  Chicago  Legal  Neiws,  322. 

Nor  is  it  necessary  that  the  oonduct  com- 
plained of  should  be  criminal  in  its  charac- 
ter ;  it  is  sufficient  if  it  is  of  such  a  charac- 
ter as  is  inconsistent  with  the  proper  appre- 
ciation and  discharge  of  his  duties  by  an  at- 
torney as  an  officer  of  the  court. 

Re  Eldridge,  82  N.  Y.  161,  37  Am.  Rep. 
658;  State  ex  rel.  State  Bar  Asso.  v.  Fiwn, 
32  Oi-.  519,  52  Pac.  756 ;  People  ex  rel.  Mau- 
pin  V.  MacGabe,  18  Colo.  186,  19  L.  R.  A. 
231,  32  Pac.  280;  People  ex  rel,  Moses  ▼. 
Goodrich,  79  111.  148;  1  Bouvier,  Law  Diet. 
Rawle's  ed.  576. 

But  it  is  not  essential  that  there  should 
be  moral  turpitude  or  a  consciousness  of 
wrongdoing;  the  absence  of  wrongful  intent 
does  not  relieve  the  oonduct  complained  of, 
if  the  nature  and  tendency  are  such  as  to 
show  unfitness  of  the  attorney  to  be  an  offi- 
cer of  the  court  in  the  administration  of  the 
law 

Re  Eldridge,  82  N.  Y.  161,  37  Am.  Rep. 
658;  State  ex  rel.  State  Bar  Asso.  v.  Finn, 
32  Or.  519,  52  Pac.  756;  People  ex  rel.  Mau- 
pin  V.  MacCabe,  18  Colo.  186,  19  L.  R.  A. 
231,  32  Pac.  280;  People  ex  rel.  Moses  v. 
Goodrich,  79  111.  148. 

A  contract  in  which  an  attorney  is  to  pay 
the  court  costs  in  a  suit  is  a  champertous 
contract. 

Croco  V.  Oregon  Short  lAne  R.  Co.  18 
Utah,  321,  44  L.  R.  A.  285,  54  Pac.  985. 

The  making  of  such  a  contract  would  con- 
stitute a  sufficient  ground  for  the  disbar- 
ment or  suspension  of  respondents. 

Croco  V.  Oregon  Short  Line  R.  Co.  18 
Utah,  322,  44  L.  R-  A.  285,  54  Pac.  985; 
Gihnan  v.  Jones,  87  Ala.  698,  4  L.  R.  A.  113, 
5  So.  785,  7  So.  48. 

Notwithstanding  the  fact  that  many  of 
the  things  that  were  regarded  as  champer- 
tous at  common  law  are  not  now  held  to  be 
champertous,  champerty  has  always  been 
held  to  be,  not  only  malum  prohihitum,  but 
also  malum  in  se. 

See  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  819 ; 
Wallia  V.  Portland,  3  Ves.  Jr.  494:  Hollo- 
vxuy  V.  Lowe,  7  Port.  (Ala.)  490:  Martin  v. 
Clarke,  8  R.  I.  389,  5  Am.  Rep.  586 ;  Thurs- 
ton V.  Percival,  1  Pick.  415;  Backus  v.  By- 
ron, 4  Mich.  536;  Key  v.  Vattier,  1  Ohio, 
147. 

The  Federal  circuit  court  will  strike  an  at- 
torney's name  from  the  rolls  for  malprac- 
tice, although  the  offense  is  not  indictable. 

United  States  v.  Porter,  2  Cranch,  C.  C. 
60,  Fed.  Cas.  No.  16,072. 

An  attorney  may  be  suspended  or  dis- 
barred for  any  act  proved  showing  him  unfit 
to  practise  as  one  of  the  officers  of  the  court, 
such  as  a  bad  moral  character,  or  the  com- 
mission of  specific  criminal  acts,  or  acts  in- 
consistent with  his  office. 

Ex  parte  Cole,  1  McCrary,  405;  Fed.  Cas. 
No.  2,973;  Re  Wall,  13  Fed.  814;  People  v. 
Spencer,  61  Cal.  128;  Baker  v.  Com.  10 
Bush,  592;  People  ex  rel.  Maupin  v.  Mac- 
Cahe,  18  Colo.  186,  19  L.  R.  A.  231,  32  Pac.  ' 
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280;  People  ex  rel.  Moses  v.  Goodrich,  79 
III.  148;  Re  Xa^htaly,  14  Cent.  L.  J.  96; 
Jeffries  v.  Laurie,  23  Fed.  786;  R^  Tread- 
well,  67  Cal.  353,  7  Pac.  724;  Re  Ashton,A 
Pa.  Dist.  R.  425;  State  v.  Chitty,  1  Bail.  L. 
379;  Dumont  v.  Before,  27  Ind.  263. 

Messrs.  O.  W.  Powers  and  CliArles  G» 
Dey,  for  respondents: 

At  the  time  of  this  contract  we  had  in 
Utah  no  statute — no  decisions — upon  the 
question  of  champerty.  In  California  it  had 
been  by  the  supreme  court  five  times  repu- 
diated. 

Matliewson  v.  Fitch,  22  Cal.  86;  Eoffmam 
V.  Vallejo,  45  Cal.  564;  Ballard  v.  Carr,  AS 
Cal.  74;  Howard  v.  Throckmorton,  48  Cal. 
483;  Ma:honey  v.  Bergin,  41  Cal.  423. 

In  Ore^n  it  is  not  considered  illegal  on 
the  grounds  of  champerty  as  now  generally 
understood,  or  because  opposed  to  public 
policy,  for  a  third  person  to  make  a  bona  fide 
agreement  to  supply  funds  to  carry  on  a  suit» 
and  receive  therefor  a  portion  of  the  pro- 
ceeds of  said  suit. 

Brown  v.  Bigne,  21  Or.  260,  14  L.  R.  A. 
746,  28  Pac.  11. 

Everywhere  in  this  country  the  ancient 
doctrine  of  champerty  had  been  either  re- 
laxed or  repudiated  as  not  applicable  to  the 
conditions  existing  here. 

Reeee  v.  Kyle,  49  Ohio  St  475,  16  L.  R. 
A.  723,  31  N.  E.  748;  Casserleigh  v.  Wood^ 

14  Colo.  App,  265,  69  Pac  1024. 

From  the  foregoing  the  respondents  can- 
not be  charged,  as  lawyers,  with  making  the 
Thomas  Nelson  contract  in  1892  in  bad  faith. 
While  the  contract  is  against  public  policy, 
and  therefore  void,  yet  the  making  cd  su^ 
a  contract  is  neither  malum  prohibitum  nor 
malum  in  se. 

Da/tns  V.  Webber,  66  Ark.  190,  45  L.  R.  A. 
196,  49  S.  W.  822. 

With  the  showing  of  relationship  and  in- 
terest, the  contract  was  not  champertous. 

Thallhimer  v.  Brinckerhoff,  3   Cow.   623, 

15  Am.  Dec.  309;  Ferine  v.  Dunn^  3  .Johns. 
Ch.  508 ;  Beard  v.  Puett,  105  Ind.  68,  4  N. 
E.  671 ;  Lewis  v.  BelU  17  How.  616,  15  L. 
ed.  203;  Wright  v.  Cain,  93  N.  C.  296; 
Sayles  v.  Tibbitts,  5  R.  I.  79. 

An  attorney  does  not  forfeit  even  his  right 
to  full  compensation,  nor  Uie  client  his 
rights  to  the  fruits  of  the  litigation  after 
paying  the  attorney  what  his  services  are 
reasonably  worth,  by  reason  of  there  being  a 
champertous  agreement  between  them. 

Steams  v.  Felker,  28  Wis.  594;  Thurston 
V.  Percival.  1  Pick.  415:  Rust  v.  Larue 
4  Litt,  (Ky.)  425,  14  Am.  Dec  172;  Merritt 
v.  Lambert,  10  Paige,  352 ;  WcUlis  v.  Lauhat, 
2  Denio,  607:  Berrien  v.  McLane,  Hoffm. 
Ch.  421 ;  Cardwell  v.  Sprigg,  1  B.  Mon.  389. 

No  such  penalty  ever  attached  to  a  law- 
yer for  refusing  to  pay  one  not  a  client.  No 
such  penalty  ever  attached  to  a  lawyer  as  a 
suitor  for  the  acts  and  conduct  of  the  law- 
yer he  employed  to  defend  his  cause. 

Reece  v.  Kyle,  49  Ohio  St.  475,  16  L.  R. 
A.  723,  31  N.  E.  747;  Casserleigh  v.  Wood, 
14  Colo.  App.  265,  59  Pac.  1024. 

Before  an  attorney  may  be  disbarred,  the 
court   must  be   satisfied   that  the   evidence 
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clearly  shows  such  a  lack  of  character  upon 
his  part,  or  such  conduct,  that  he  is  unfit 
to  practise  law. 

ice  Houghton,  67  Cal.  511,  8  Pac.  52;  Re 
Stephens,  84  Cal.  77,  24  Pac.  46;  Re  EU 
dridgc,  82  N.  Y.  167,  37  Am.  Rep.  568. 

If  Nelson  failed  to  carry  out  his  contract, 
the  accused  had  the  right  to  avail  themselves 
of  any  defense  known  to  the  law.  There  was 
nothing  unlawful  in  pleading  the  invalidity 
of  the  contract.  It  was  a  matter  of  good 
taste.  lawyers  have  the  same  rights  as 
other  citizens.  The  illegality  when  pleaded 
was  without  the  actual  knowledge  of  the  ac- 
cused. They  were  no  longer  in  partnership, 
and  had  removed  from  Ogden.  Mr.  Horn 
wafl  employed  to  represent  them,  and,  with- 
out consultation  with  his  dients,  he  inter- 
posed a  demurrer. 

A  bad  or  fraudulent  motive  must  be  shown 
to  justify  the  disbarment  of  an  attorney,  al- 
though the  acts  charged  against  him  are 
proved  to  have  been  committed. 

State  ex  rel.  Fowler  v.  Finley,  30  Pla. 
325,  18  L.  R.  A.  401,  11  So.  674;  Re  Luce, 
83  Cal.  303,  23  Pac.  350;  Re  Attorney,  1 
Hun,  321. 

The  power  to  disbar  an  attorney  should 
only  be  exercised  for  the  most  weighty  rea- 
sons, such  as  would  render  the  continuance 
of  tiie  attorney  in  practice  incompatible 
with  a  proper  respect  of  the  court  for  itself 
or  a  proper  regard  for  the  integrity  of  the 
profession. 

Bradley  v.  Fisher,  13  Wall.  335,  20  L.  ed. 
€46;  Ex  parte  Ga/rUmd,  4  Wall.  333,  18  L. 
ed.  366 ;  Ex  parte  Burr,  9  Wheat.  529,  6  L. 
ed.  152. 

Baskin,  J.,  delivered  the  opinion  of  the 
eourt: 

The  facts  disclosed  by  the  record  show,  in 
several  respects,  a  violation  of  professional 
ethics  on  the  part  of  the  respondents.  It  is 
stated  in  their  brief  that:  "Evans  &  Rog- 
ers did  not  employ  Alfred  H.  Nelson.  The 
latter  employed  the  former  on  behalf  of  the 
widow  and  minor  children  of  his  deceased 
brother."  If  it  be  conceded  that  the  widow, 
for  herself  and  minor  children,  had  the  right 
to  authorize  Alfred  H.  Nelson  to  employ  Ev- 
ans &  Rogers  as  attorneys,  when  so  author- 
ized he  could  not,  under  that  agency,  legal- 
ly make  a  contract  with  them  for  the  pay- 
ment of  a  fee,  one  third  of  which  he  was  to 
receive  as  assistant  attorney  in  the  case. 
No  contract  for  his  compensation  as  attor- 
ney could  be  legally  made,  except  with  his 
clients.  No  one  can  be  both  principal  and 
agent  in  making  a  contract.  A  transaction 
of  that  kind  is  against  public  policy.  Wil- 
bur V.  Lynde,  49  Cal.  290,  19  Am.  Rep.  645; 
San  Diego  v.  San  Diego  d  L,  A.  R.  Co.  44 
Cal.  113.  The  stipulation  in  said  contract 
for  the  payment  of  the  costs  of  the  litiga^ 
tion  by  Evans  &  Rogers  was  against  public 
policy,  and  rendered  the  contract  champer- 
tous,  illegal,  and  void.  An  attorney  who,  in 
the  pursuit  of  his  profession,  makes  an 
agreement  which  is  so  against  public  policy 
as  the  contract  herein  is  guilty  of  a  flagrant 
breach  of  professional  duty.  When  Alfred 
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H.  Nelson  was  appointed  administrator,  his 
duties  as  assistant  attorney  were  within  the 
scope  of  his  duties  as  administrator;   and, 
after  his  appointment  as  such,  he  was  only 
entitled  to  such  compensation  for  his  serv- 
ices in  the  case  as  the  court  issuing  the  let- 
ters of  administration  to  him  niiglit,  upon 
a  proper  showing,  allow.     Yet,  notvvitlistand- 
ing  this  fact,  after  he  had  become  involved, 
and  left  the  state,  and  ceased  to  act  as  as- 
sistant attorney  in  the  case,  the  contract  be- 
tween Thomas  Nelson  and  Evans  &  R(^eTa 
was   entered   into,   not   for   the   benefit  of 
Thomas  Nelson,  but  for  the  express  purpose 
of  securing  to  Alfred  H.  Nelson  his  share  of 
the  fee  provided  for  in  his  contract  with  Ev- 
ans &  Rogers.    At  the  date  of  the  former 
contract  Alfred    H.    Nelson  had   not  per- 
formed the  stipulations  of  his  contract,  and 
did  not  propose  to  do  so.    It  does  not  appear 
that  either  the  widow  of  Charles  A.  Nelson, 
or  anyone  legally  authorized  to  act  for  the 
minor  children,  ever  knew  of  the  existence 
of  the  contract  with  Hiomas  Nelson.     Ev- 
ans &  Rogers  state  in  their  answer  that, 
when  Thomas  Nelson  failed  to  perform  his 
contract,  *'it  became  and  was  necessary  for 
the  widow  of  the  deceased,  Charles  A.  Nel- 
son, to  secure  and  advance  money  for  their 
attendance."    Evans  &  Rogers  did  not,  as 
they  had  contracted  to  do  with  Alfred  H. 
Nelson,  pay  the  ooste  of  the  litigation.  For 
what  they  contracted  to  do  in  the  premises 
they  were  to  receive  only  two  thirds  of  one 
half  of  the  amount  which  might  be  recovered 
from  the  railroad ;  yet,  notwithstanding  they 
failed  to  do  all  they  promised,  on  the  distri- 
bution of  the  funds,  they  not  only  put  into 
their  own  x>ockets  tne  whole  of  the  fee  which 
they,  under  the  contract,  were  to  receive, 
but  also  the  fee  which  Alfred  H.  Nelson  was, 
under    the   agreement,   to   receive   through 
Thomas  Nelson,  amounting  to  $1,793.33,  al- 
though the  services  for  ^ich  one  third  of 
one  half  of  the  recovery  was  to  be  paid  were 
never  rendered.     Certainly  Evans  &  Rogers 
were  not  entitled  to  more  than  the  amount 
of  the  fee  which  they,  by  the  contract,  were 
to  receive.     They  were  not  entitled  to  more 
than  that  sum  on  a  quantum  meruit,  as  in  an 
action  to  recover  on  a  quantu/m  meruit,  not- 
withstanding their  said  contracts  were  void 
as  against  public  policy,  and  also  void  for 
champerty,  their  recovery  would  have  been 
limited  to  the  valuation  which  they  them- 
selves attached  to  their  services  in  said  con- 
tracts.    Weeks,  Attorneys  at  Law,  p.  702, 
note    1.     Neither   Alfred     H.     Nelson    nor 
Thomas  Nelson  was  entitled  to  receive  any 
part  or  the  amount  recovered  under   said 
contract;    therefore   as    under    the    provi- 
sions of  §  2912,  Rev.  Stat.,  the  w^dow  and 
minor  children  of  Charles  A.  Nelson  were 
the  beneficiaries  of  the  action  against  the 
railroad  oompsjiy,  they  were  entitled  to  the 
sum  of  $1,793.33  which  Evans  &  Rogers  re- 
ceived an  an  addition  to  their  legitimate  fee* 
This  fa<!t  is  now  conceded  in  the  following 
language  of    respondente'    brief,    to    wit: 
"If  Thomas  Nelson  did  not  perform  the  con- 
sideration he  promised,  viz.,  secure  the  at- 
tendance of  the  nonresident  witnesses,  then 
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Evans  &  Rogei^s,  who  by  th&t  contract  were 
made  trustees  of  one  third  of  one  half  of  the 
recovery,  would  have  been  grossly  derelict 
in  dutv, — ^violating  the  rights  of  their  cli- 
ents, the  real  beneficiaries, — had  they  paid 
said  Thomas."  It  appears  from  the  record 
that  Alfred  H.  Nelson,  the  administrator, 
was  absent  from  the  state  when  the  order  of 
distribution  was  made,  and,  while  it  does 
not  in  express  terms  appear  that  Evans  & 
Rogers  obtained  the  order  of  distribution, 
it  is  inferable  that  they  did.  Whether  they 
did  or  did  not  procure  that  order,  they  knew 
its  provisions,  and  received  one  half  of  the 
recovery,  with  full  knowledge  of  all  the 
facts  in  the  case.  Neither  does  it  appear 
that  the  widow,  or  anyone  legally  qualified 
to  act  for  the  minor  children,  appeared  or 
was  represented  in  the  proceeding  in  which 
said  order  was  granted,  or  that  Evans  & 
Rogers  ad\ased  the  widow,  or  any  representa- 
tive of  the  minor  children,  that  the  widow 
and  minor  children  were  entitled  to  $1,793.- 
33  more  than  allowed  them  in  the  order  of 
distribution. 

In  support  of  the  demurrer  to  the  com- 
plaint in  the  case  of  Thomas  Nelson  against 
Evans  &  Rogers  on  the  appeal  in  this  court, 
A.  G.  Home,  at  attorney  of  David  Evans, 
presented  on  the  argument  a  brief  in  which 
were  cited,  among  other  cases,  Croco  v.  Ore- 
gon Short  Line  R.  Co.  18  Utah,  321,  44  L. 
R.  A.  285,  54  Pac.  985,  and  Lyon.  v.  Hussey, 
63  N.  Y.  S.  R.  531,  31  N.  Y.  Supp.  281.  In 
the  former  case  this  court  decided  that  "un- 
der §  3683  [Comp.  Laws],  it  was  competent 
for  an  attorney  and  client  to  agree  upon  the 
attorney's  compensation,  and  such  compen- 
sation may  be  made  contingent  upon  suc- 
cess, and  payable  by  percentage  or  other- 
wise, out  of  the  proceeds  of  the  litigation. 
But  it  was  not  competent  for  the  attorney, 
in  consideration  thereof,  to  agree  to  pay  the 
advance  fees  and  costs  of  suit  thereafter  to 
be  commenced."  The  contract  upon  which 
this  decision  was  based  was  one  made  by 
E\'ans  &  Rogers,  in  which  they  had  agreed, 
in  consideration  of  receiving  40  per  cent  of 
the  recovery  in  that  case,  to  render  their 
services  as  attorneys,  and  in  addition  there- 
to to  pay  the  costs  required  to  be  advanced 
to  the  clerk,  and  to  the  sheriff  for  serving 
the  summons,  and  whatever  might  be  nec- 
essary to  pay  the  fares  of  witnesses  from 
Idaho  to  the  place  of  trial.  By  this  citation 
this  court's  attention  was  directly  called  to 
the  fact  that  the  present  instance  is  not  the 
only  one  in  which  the  respK>ndent8  have 
made  champertous  contracts  in  the  pursuit 
of  their  profession  as  attorneys.  In  the 
last-mentioned  case  of  Lyon  v.  Iliisseyy  63 
N.  Y.  S.  R.  532,  31  N.  Y.  Supp.  281,  Mr. 
Justice  O'Brien,  in  his  opiniion  at  special 
term,  said:  "It  is  true  that  champerty  and 
maintenance  are  abolished  in  this  state,  ex- 
cept so  far  as  preserved  by  the  Revised  Stat- 
utes, and  what  remains  would  not  literally 
touch  an  agreement  such  as  is  here  sought 
to  be  enforced.  Apart,  however,  from  any 
statutory  prohibition,  there  can  be  no  ques- 
tion but  that  such  an  agreement  would  have 
been  void  at  common  law;  and,  in  addition 
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to  the  illegality  under  the  early  statutes  in 
this  state  relating  to  maintenance  and  cham- 
perty, such  an  agreement  was  made  a  crime. 
The  penalty  with  the  offense  having  been  re- 
pealed, and  no  express  statute  existing  which 
m  terms  decrees  .that  an  agreement  of  the 
character  alleiged  is  illegal,  it  yet  remains  tx> 
be   determined   whether  such  an  agreement 
can  be  enforced.     Having  in  mind  the  fact 
that  it  is  void  at  common  law,  I  do  not  see 
upon  what  ground  its  legality  can  be  placed, 
unless  some  express  sanction  or  authority 
can  be  found  in   some  statute  or  decision 
which  would  give  it  support.     Such  agree- 
ments directly  tend  to  promote  litigation,  to 
disturb  the  peace  of  individuals,   and    are 
directed  to  subverting  the  settled  policy  of 
this  state,  when,  as  shown  by  the  history 
of  the  enactments  on  the  subject,  more  par- 
ticularly those  applicable  to  attorneys  ( Code 
§§  73,  74) ,  has  sought  to  prevent  the  stirring 
up  of  strife  and  litigation.     Here,  conceded- 
ly,  an  entire  stranger  to  the  transaction  ob- 
truded himself  into  it,  and  not  only  insti- 
gated a  suit,  but  agreed  to  procure  counsel 
and  maintain  the  suit,  the  fruits  of  which, 
if  successful,  he  was  to  share;   and,  more 
than  this,  he  undertook  to  furnish  the  evi- 
dence  upon   which  the  recovery  was  to   be 
assured.     Such  an  agreement  is  repugnant 
to  every  instinct  of  propriety  and  justice, 
and  the"  portion  of  it  which  provides  for  pay 
as   a   consideration   for  procuring   evidence 
should  be  regarded  as  immoral,  illegal,  and 
void."    And  Mr.  Justice  Van  Brunt,  on  the 
appeal  of  the  case  from  the  special   term, 
said :     "It  may  not  be  necessary  to  add  any- 
thing to  the  opinion  which  was  handed  down 
upon  the  decision  of   the  demurrer   in    tbe 
court  below,  but  it  may  be  proper  to  call 
attention  to  the  fact  that  part  of  the  con- 
tract, damages  for  breach  of  which  this  ac- 
tion was  brought  to  recover,  was  to  furnis^h 
evidence  to  establish  the  claim  of  the  defend- 
ant in  a  litigation  to  be  commenced.     It  is 
clear  that  such  a  contract  is  against  public 
policy.     The  recognition  of  contracts  of  this 
character  would  be  the  introduction  of  all 
sorts  of  fraud  and  deception  in  proceedings 
before  courts  of  justice,  in  order  that  par- 
ties might  receive  compensation  out  of  the 
results  of  their  successful  manufacture  of 
proofs  to  be  presented  to  the  court,   thus 
holding  out  a  premium   upon  subornation. 
The  mere  statement  of  the  proposition  seems 
to  show  that  such  a  contract  should  never  be 
recognized  in  any  court  of  justice.  The  judg- 
ment  should   be*  affirmed,   with   costs."     In 
the  above  case  the  chaippertous  contract  was 
made  by  a  layman  with  the  plaintiff.     Such 
contracts,  when  made  by  an  attorney  at  law 
in  the  pursuit  of   his  profession,  are  still  more 
obnoxious.     On    the    authority   of    the    two 
cases,  thus  cited,  and  others  of  the  same  im- 
port cited  in  said  brief,  we  sustained  the  de- 
murrer.    If  the  respondents  had  refused  to 
pay  the  claim  made  by  Thomas  Nelson  and 
defeated  a  recovery  for  the  purpose  of  pro- 
tecting the  interests  of  the  widow  and  minor 
children,  it  would  have  been  a  strong  miti- 
gating  circumstance    in   their    favor.     But 
such  was  not  their  intention.    The  facts  in 
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the  case  conclusively  s>how  that  they  re- 
Bisted  the  claim  of  Thomas  Nelson  in  order 
that  they  might  retain  for  themselves  the 
amount  sought  to  be  recovered.  In  respond- 
ents' answer  they  failed  to  state  that  it  was 
their  intention  to  protect  their  clients,  or 
that  e\'en  now  they  intend  to  pay  to  them 
the  amount  withheld  from  them  in  the  dis- 
bursement heretofore  mentioned.  The  dec- 
laration in  the  respondents*  brief  that  they 
were  made  trustees  of  that  amount  for  their 
clients,  the  real  beneficiaries,  was  evidently 
an  afterthought.  At  the  argument  before 
us,  when  the  attention  of  respondents'  coun- 
sel was  called  to  that  declaration,  one  of 
them,  in  the  presence  of  one  of  the  respond- 
ents, and  in  the  face  of  the  patent  facts 
disclosed  in  the  case,  and  notwithstanding 
his  name  was  attached^  as  an  attorney,  to 
said  brief,  disputed  that  declaration,  and  de- 
clared that  the  respondents  were  entitled 
to  retain  the  whole  sum  distributed  to  them; 
and  although  the  respondent,  who  was  pres- 
ent, had  personally  appeared  and  made  an 
argument  on  the  demurrer  to  the  informa- 
tion, he  failed  to  interpose  any  objection  to 
the  claim  of  his  attorney,  or  declare  that  it 
was  then  or  ever  had  been  his  intention,  oi 
the  intention  of  his  correspondent,  to  pay  to 
their  olients  said  amount  of  $1,793.33,  with- 
held from  them  in  the  distribution  of  the 
funds. 

It  appears  from  the  evidence,  and  the  ref- 
eree found,  that  Alfred  II.  Nelson  and  Thom- 
as Nelson  were  brothers  of  the  deceased, 
Charles  A.  Nelson.  These  facts  were  not  dis- 
closed in  the  case  of  Thomas  Nelson  against 
Evans  &  Rogers,  but  were  presented  to  his 
court,  for  the  first  time,  in  the  answer  and 
evidence  of  respondents  in  the  pending  mat- 
ter; and  they  now  contend  that  these  ad- 
ditional facts  show  that  this  contract  with 
Thomas  Nelson  was  not  champertous.  If 
this  were  conceded,  then  the  respondents 
»tand  before  this  court,  confessing  that  they 
induced  this  court  to  render  a  final  judg- 
ment in  their  favor  on  the  ground  of  having 
been  guilty  of  champerty,  when  they  knew 
they  were  innocent.  The  impropriety  of 
such  an  attitude  is  indefensible.  As  a  gen- 
eral rule,  no  one  will  be  permitted  to  plead 
his  own  wrong  in  defense  of  an  action;  but, 
in  transactions  which  are  prohibited  by  law 
or  are  against  public  policy,  such  a  defense, 
as  it  tends  to  aiscourage  such  transactions, 
is  permissible.  Such  a  defense,  however, 
when  sustained,  does  not  condone  the  wrong, 
but  merely  leaves  the  parties  in  statu  quo, 
and  prevents  either  of  the  guilty  parties 
from  obtaining  any  relief  in  the  courts  of 
justice.  **Champerty  renders  an  attorney 
amenable  to  the  summary  jurisdiction  of 
the  court"  (Weeks,  Attorneys  at  Law,  §§  87, 
88,  850),  notwithstanding  it  may  be  effect- 
ive as  a  defense  to  the  enforcement  of  a  con- 
tract. We  are  of  the  opinion  that,  notwith- 
standing Alfred  H.  Nelson  and  Thomas  Nel- 
son were  brothers  of  the  deceased,  under  the 
facts  disclosed  the  contract  between  Thomas 
Nelson  and  Evans  &  Kogers  is  champer- 
tous. While  it  is  permissible  for  a  near 
kinsman  of  a  poor  suitor,  out  of  charity,  to 
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assist  him  in  the  maintenance  of  his  suit, 
such  kinsman  cannot  do  so  as  a  speculative 
venture,  based  upon  an  agreement  to  share  in 
the  proceeds  of  the  litigation  in  case  the  suit- 
or should  recover.  Both  the  law  of  mainte- 
nance and  champerty  forbid  the  meddling 
by  any  person,  not  a  party  to  the  suit,  what- 
ever may  be  his  relation  to  the  suitor,  for 
the  purpose  of  speculation  or  profit.  It  is 
clear  that  the  contract  with  Thomas  Nelson 
was  entered  into  for  the  benefit  of  Alfred  H. 
Nelson,  the  administrator.  Its  object  was. 
to  indirectly  obtain  for  Alfred  H.  Nelson  a 
share  of  the  fruits  of  the  litigation,  as  an 
attorney's  fee,  which  it  was  not  Intended 
that  he  should  earn.  The  transaction  was 
an  attempt  on  the  part  of  Alfred  H.  Nelson 
and  Thomas  Nelson  to  secure  a  profit  from 
the  death  of  their  brother,  to  the  detriment 
of  his  widow  and  minor  children.  The  wid- 
ow and  minor  children  were  not  parties  to 
the  contract,  and  it  does  not  appear  tliat 
they  were  ever  informed  or  knew  of  its  ex- 
istence. This  contract  was  not  only  cham- 
pertous, but  also  obnoxious  because  it  was 
against  the  interests  of  the  widow  and  minor 
children,  and  was  entered  into  by  their  at- 
torneys, whose  obligations  as  such  required 
them  to  guard  the  interests  of  their  clients 
with  strict  fidelity.  The  respondent  David 
Evans  testified  that  he  knew  nothing  about 
the  demurrer  until  Mr.  Rogers,  or  someone 
else,  told  him  that  it  had  been  sustained. 
Mr.  Rogers  testified  that  he  knew  the  demur- 
rer was  interposed,  but  supposed  that  "it 
was  a  time  server:"  that  after  it  had  been 
sustained  he  learned  from  Mr.  Williams  that 
the  district  court  had  sustained  it  on  the 
ground  that  the  contract  on  its  face  was 
champertous;  that  he  thereupon  stated  to 
Mr.  Williams  that  he  did  not  want  to  make 
that  defense,  but  would  rely  on  the  nonper- 
formance of  the  contract  by  Thomas  Nelson. 
It  further  appears  from  the  evidence  that 
afterwards  Mr.  Rogers  proposed  to  Mr.  Wil- 
liams, who  >vas  the  attorney  for  Thomas  Nel- 
son, that  the  judgment  on  the  demurrer 
:^hould  be  vacated,  the  demurrer  withdrawn, 
and  an  answer  should  be  made  raising  an 
issue  on  the  merits,  and  that  a  stipulation 
to  that  effect,  in  which  Mr.  Evans  was  will- 
ing to  join  with  Mr.  Rogers,  was  drawn  up 
and  presented  to  Mr.  Williams,  who  declined 
to  enter  into  the  proposed  stipulation.  When 
the  case  was  reached  in  this  court  on  appeal, 
A.  G.  Home,  the  attorney  for  the  res|>ond- 
ents,  at  the  request  of  Mr.  Rogers  withdrew 
his  appearance  for  him,' but  not  for  Mr.  Ev- 
ans. Both  of  the  respondents  were  aware 
that  the  only  tenable  ground  of  the  demurrer 
was  the  champertous  character  of  the  ecm- 
tract,  in  the  form  in  which  it  was  set  out  in 
the  complaint.  The  respondent  Rogers  must 
have  been  aware  that  the  said  withdrawal 
would  not  withdraw  the  question  of  cliam- 
perty  from  consideration,  but  that  that 
could  only  be  done  by  the  joint  action  of 
both  respondents.  Both  respondents  are 
able  attorneys,  and  of  long  experience  in  the 
practice  of  law ;  and  if  the  question  of  cham- 
perty presented  by  their  attorney  wa?  con- 
'  trary  to  their  wishes,  and  was  made  in  the 
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first  instance  without  their  knowledge,  and 
they  were  still  desirous  of  withdrawing  the 
question  from  further  consideration,  and 
having  the  judgment  set  aside  for  the  pur- 
pose of  trying  the  case  on  its  merits,  this 
end  could  have  readily  been  accomplished  by 
stating  to  this  court,  either  through  their 
attorney  or  personally,  that  the  contract,  on 
account  of  facts  not  disclosed  by  the  com- 
plaint, was  not  in  fact  champertous,  and  that 
their  attorney  had  raised  that  question 
witliout  their  knowledge  and  against  their 
wishes,  and  requested  a  reversal  of  the  judg- 
ment. If  this  had  been  done,  this  court 
would  not  have  hesitated  to  grant  the  re- 
quest. But,  even  if  this  course  had  been 
pursued,  it  would  not  have  changed  either 
the  character  of  the  contract  or  the  acts  of 
the  parties,  which  the  evidence  before  us  has 
fully  disclosed.  The  relation  of  attorney 
and  client  is  confidential.  The  attorney,  by 
his  obligation,  is  bound  to  discharge  his  du- 
ties to  his  client  with  the  strictest  fidelity. 
He  is  not  permitted  to  do  anything  himself, 
or  permit  anything  to  be  done  in  the  pursuit 
of  his  employment  which  he  is  able  to  prevent, 
n*:^ainst  the  interests  of  his  client.  He  is 
ainenable  to  the  summary  jurisdiction  of  the 
court  for  dereliction  of  duty,  not  for  the  pur- 
pose of  punishment,  "but  for  the  protection 
of  the  court,  the  proper  administration  of 
justice,  the  dignity  and  purity  of  the  pro- 
fession, the  public  good,  and  the  protection 
of  clients."  State  ex  rel.  State  Bar  Asso. 
V.  Fimiy  32  Or.  519,  52  Pac.  756;  Esp  parte 
Wall.  107  U.  S.  273,  27  L.  ed.  556,  2  Sup.  Ct. 
Rep.  569.  He  is  presumed  to  know  what  the 
duties  of  an  attorney  are,  and  cannot  plead 
ijrnorance,  or  that  in  violating  a  plain  duty 
he  did  not  intend  to  commit  a  wrong.  The 
summary  proceeding  of  disbarment  is  civil, 
and  not  criminal.  6  Enc.  PI.  &  Pr.  709;  Bar 
Asso.  v.  Rondel.  158  N.  Y.  219,  62  N.  E. 
1106 ;  State  v.  Clarke,  46  Iowa,  155.  In  that 
proceeding,  however,  more  than  a  preponder- 
ance of  the  evidence  is  required.  The  guilt 
of  the  attorney  must  be  clearly  established. 
Thomas  Nelson  stated,  and  the  referee  found, 
that  he  instituted  these  proceedings  with  the 
hope  that  it  would  force  the  respondents  to 
pay  his  claim.  While  this  fact  might  de- 
traxjt  from  or  neutralize  the  force  of  his  tes- 
timony, it  cannot  excuse  the  wrongful  acts 
of  the  respondents.  There  is  no  conflict  in 
the  testimony  regarding  the  facts  found  by 
the  referee,  except  No.  16,  or  the  addition- 
al facts  enumerated  and  found  by  us.  These 
facts  conclusively  show  that  the  respondents 
have  violated  their  duties  in  the  several  re- 
spects mentioned  in  this  opinion. 

In  Bradley  v.  Fisher,  13  Wall.  355,  20  L. 
ed.  652.  Mr.  Justice  Field,  in  the  opinion, 
said  :  "Admission  as  an  attorney  is  not  ob- 
t^ino<l  without  years  of  labor  and  study. 
Tlio  oiTice  which  the  party  thus  acquires  is 
one  of  value,  and  often  becomes  the  source 
of  jrreat  honor  and  emolument  to  its  posses- 
sor. To  most  persons  who  enter  the  profes- 
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sion,  it  is  the  means  of  support  to  themselves 
and  tneir  families.  To  deprive  one  of  an 
ofilce  of  this  character  would  often  be  to  de- 
cree poverty  to  himself  and  destitution  to 
his  family.  A  removal  from  the  bar  should 
therefore  never  be  decreed  where  any  pun- 
ishment less  severe,  such  as  reprimand,  tem- 
porary suspension,  or  fine,  would  accomplish 
the  end  desired." 

In  view  of  the  facts  thus  stated,  and  the 
facts  that  the  respondents  have  for  a  long 
time  maintained  good  standing  before  the 
courts  of  this  state,  and  are  men  of  good 
morals,  we  do  not  think  they  should  be  ab- 
solutely disbarred,  but  that  a  judgment  sim- 
ilar to  that  rendered  in  Re  Tyler,  71  Cal. 
358,  12  Pac.  289,  13  Pac.  169,  78  Cal.  307, 
20  Pac.  674, — under  a  statute  relating  to  at- 
torneys, of  which  the  statute  of  this  state  on 
that  subject  is  a  transcript,  and  similar  to 
the  one  under  which  the  case  of  Slemtner  v. 
WHght,  54  Iowa,  164,  6  N.  W.  181,  was  ren- 
dered, should  be  entered. 

It  is  therefore  ordered  a>nd  adjudged  that 
each  of  the  respondents  he  deprived  of  the 
right  to  practice  as  attorney  or  counselor 
at  law  in  any  and  all  of  the  courts  of  this 
state  until  they  shall  have  deposited,  or 
caused  to  be  deposited,  with  the  clerk  of  this 
court,  subject  to  the  order  of  this  court,  the 
sum  of  $1,793.33,  witii  interest  thereon  at 
the  rate  of  8  per  cent  per  annum  from  the 
28th  day  of  December,  1898,  up  to  the  date 
of  the  deposit,  for  the  use  and  benefit  of  the 
widow  and  minor  children  of  Charles  A.  Nel- 
son, and  pay  the  costs  of  this  proceeding,  in- 
cluding the  special  master's  fee  of  $175,  and 
the  stenographer's  fee  of  $54.40,  and  if  they 
fail,  within  sixty  days  from  the  date  of  the 
entry  hereof,  to  show  to  this  court  that  they 
have  made  such  deposit  and  paid  the  costs, 
that  then  an  order  be  made  and  entered  per- 
manently disbarring  each  of  the  respondents, 
and  directing  that  their  names  be  stricken 
from  the  roll  of  attorneys  and  counselors  at 
law. 

Miner,  J.,  concurs. 

Bartcli,  Ch.  J.,  concurring: 

I  concur  in  the  judgment  herein ;  the  same, 
so  far  as  it  goes,  being  in  accord  with  my 
views.  I  am  of  the  opinion,  however,  from 
an  examination  of  the  brief  filed  on  behalf  of 
the  respondents,  and  of  the  record,  that  the 
infiiction  of  some  punishment  other  than  the 
mere  payment  of  money  by  the  respondents, 
which,  as  now  appears  from  their  brief,  is 
admittedly  due  from  them,  would  be  war- 
ranted and  justified.  Where  an  attorney  is 
guilty  of  deliberately  violating  the  confi- 
dence reposed  in  him  by  the  court,  and  his 
duty  to  his  client,  the  punishment  ought  to 
be  commensurate  with  his  wrongdoing.  The 
dignity  of  the  court,  the  purity  of  the  profes- 
sion, the  peace  of  individuals,  the  protection 
of  clients,  and  the  public  good  alike  demand 
this. 


End  of  Cases  in  Book  53. 
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SHOWING  the  Changes,  Proarresa,  and  Development  of  the  Law  during  the  First  Quar. 
ler  of  the  Judicial  Year  beginning  with  October  1,  1901,  Classified  as  Follows: 

I.  Public,  Official,  and  Statutory  Mattbrs. 

IT.    CONTKACTUAL  AND  COMMBKCIAL   UBLAT10N& 
111.    COUPOKATIONS  AND  ASSOCIATIONS. 

IV.  DoMKSTio  Ublationb. 

V.   FlOUCIAIlIKS  AND  RSPBESBNTATIVBa. 

VI.  ToRTA;  Neoliobncb  ;  Injuhibs. 
VII.  Pboperty  KiaHTS;  Wills;  Libnb. 
VIII.  Civil  Ubmbuibs. 
IX.  Criminal  Law  and  Practiob. 


I.  Public,  OPFiaAL,  and  Statutort  Mattbrs. 


A  statutory  limitation  of  the  use  of  low- 
-test  petroleum  products  for  illuminating 
purposes  to  the  apparatus  of  one  maker, 
where  there  is  other  apparatus  on  the  mar- 
ket which  is  equally  safe,  is  held  to  be  in 
violation  of  a  constitutional  prohibition 
against  the  granting  to  any  citizen  of  priv- 
ileges or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all  citizens. 
(Iowa)  763. 

Puhlio  lands. 

The  power  of  the  state  to  grant  land  under 
Lake  Michigan  for  the  private  use  of  a  rail- 
road company  is  denied  on  the  ground  that 
its  title  is  held  in  trust  for  the  whole  people. 
(IlL)  408. 

Taxes, 

The  imposition,  for  the  construction  of 
bicycle  paths,  of  a  tax  of  a  specified  amount 
on  all  bicycles,  which  class  of  property  is  in- 
cluded in  the  terms  of  a  statute  imposing 
general  taxes  on  personal  property,  is  held 
to  subject  such  property  to  a  burden  from 
which  other  classes  are  exempt,  in  contra- 
vention of  the  constitutional  requirement 
that  all  taxation  shall  be  equal  and  uniform. 
(Or.)  454. 

An  assessment,  for  a  local  improvement, 
upon  abutting  property  according  to  front- 
age, is  held  not  to  be  unconstitutional  as  a 
taking  of  property  without  due  process  of 
law.     (Minn.)   421. 

The  assessment  of  the  capital  stock  of  a 
-corporation  for  purposes  of  taxation  is  held 
not  to  be  limited  to  the  value  of  its  proper- 
ty other  than  patents  granted  by  the  Umted 
States,  since,  under  the  Code,  the  tax  is 
levied,  not  upon  the  corporation  or  its  stock, 
but  upon  the  owners  of  the  shares.  (Md.) 
417. 

Exemption  from  ad  valorem  taxation  is 
lield  not  to  include  exemption  from  privilege 
taxation.     (Tenn.)  921. 

Scalping, 
A  statute  making  the  sale  of  a  railroad 
ticket  by  other  than  an  agent  of  the  com- 
pany a  penal  offense  is  held  to  be  invalid. 
(Tex.  Crim.  App.)  349. 
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Interstate  eommeroe. 
A  statute  prohibiting  the  transportation 
of  natural  gas  out  of  the  state  is  held  to  be 
unconstitutional  as  an  interference  with  in- 
terstate commerce.     (Ind.)  134. 

Fish, 
A  statute  making  it  unlawful  to  fish  ia 
any  of  the  streams,  ponds,  or  lakes  of  the 
state  for  brook,  speckled,  or  lake  trout,  with 
intent  to  sell  or  trade  fish  so  caught,  is  held 
not  to  be  unconstitutional  as  operating  to 
give  wealthy  sportsmen  more  than  their  just 
and  equal  share  of  fish.     (N.  H.)  314. 

Police  power. 

An  ordinance  requiring  certain  food  com- 
modities to  be  sold  only  in  the  public  mar- 
kets is  held  to  be  within  the  police  power  of 
a  city.     (La.)  1G5. 

A  statute  requiring  railroad  com- 
panies to  fence  their  right  of  way 
where  the  same  is  contiguous  to  pri- 
vate property  is  held  to  1^  a  valid  po- 
lice regulation  adopted  for  the  benefit  of  the 
general  public,  ana  not  for  the  sole  benefit 
of  adjoining  or  contiguous  landowners. 
(Idaho)   744. 

Railroad  rates. 

The  right  to  confer  upon  a  railroad  com- 
pany the  exclusive  power  to  fix  its  rates  for 
the  transportation  of  passengers  and  freight 
within  a  certain  maximum  is  held  to  be 
within  the  power  of  the  legislature,  and  a 
subsequent  attempt  by  the  legislature  to  fix 
such  rates  is  held  to  be  invalid  as  the  im- 
pairment of  the  obligation  of  a  contract. 
(Mich.)  274. 

Bankruptcy, 

A  debt  arising  from  the  sale  and  collection 
of  the  proceeds  of  property  conditionally 
sold  to  the  vendor  with  retention  of  title  un- 
til the  payments  were  made  as  required  by 
the  contract  is  held  not  to  be  within  the  pro- 
vision of  the  bankruptcy  act  excepting  from 
the  operation  of  the  discharge  debts  created 
by  fraud  while  acting  as  an  officer  ''or  in  any 
fiduciary  capacity."     (Mich.)  801. 

A  discharge  in  bankruptcy  is  held  to  in- 
clude liability  under  a  judgment  for  future 
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instalments  of  alimony,  where  the  state  law 
makes  the  husband  an  ordinary  debtor  under 
such  judgment  for  a.  fixed  sum  of  money, 
for  which  his  estate  is  liable  in  the  same 
manner  that  it  would  be  for  a  debt  due  upon 
any  contract.     (Ky.)  285. 

Under  a  statute  requiring  debts  to  be 
fixed  liabilities  absolutely  owing  at  the  time 
of  filing  the  petition,  to  be  provable  in  bank- 
ruptcy, claims  for  unaccrued  rent  are  held 
not  to  be  provable,  where,  by  the  terms  of  the 
lease,  the  rent  is  to  abate  in  case  of  destruc- 
tion of  the  property,  or  if  the  lessee  is  de- 
prived of  its  use.     (C.  G.  A.  5th  C.)  118. 

7*oor. 

A  statute  imposing  the  duty  of  providing 
support  and  maintenance  for  indigent  rela- 
tives in  such  manner  and  proportion  as  the 
court  shall  judge  just  and  reasonable  is 
held  not  to  change  the  moral  duty  of  sup- 
port into  an  absolute  legal  obligation,  such 
obligation  not  being  complete  until  the  court 
has  found  the  necessity  for  the  aid,  the  abil- 
ity to  aid,  and  prescribed  to  what  ex- 
tent aid  shall  be  furnished.     (Conn.)    696. 

The  constitutional  provision  for  due  pro- 
cess of  law  is  held  to  be  violated  by  a  stat- 
ute charging  a  town  with  the  maintenance 
of  a  pauper  upon  report  of  a  commission, 
the  members  of  which  are  not  reauired  to 
take  an  oath,  or  authorized  to  administer 
oaths  to  witnesses  appearing  before  them, 
or  to  render  any  judgment  in  proceedings 
brought  before  them,  and  whose  report  was 
acted  upon  by  the  court  without  independent 
investigation.     (R.  I.)   739. 

Municipal  corporations. 

A  statute  for  the  government  of  cities, 
based  upon  classification,  is  held  not  to  be 
unconstitutional  as  local  or  special,  although 
it  was  intended,  and  the  classification  made, 
BO  as  to  apply  to  only  a  limited  number  of 
existing  cities.     (Pa.)  837. 

A  statute  of  the  legislature  providing  for 
the  establishment  of  a  board  of  police  com- 
missioners in  cities  of  a  certain  class,  and 
the  appointment  thereby  of  all  police  offi- 
cers, is  held  to  be  in  violation  of  a  consti- 
tutional provision  that  such  ofllcers,  when 
not  specifically  provided  for  by  the  Consti- 
tution, shall  be  elected  by  the  voters,  or  ap- 
pointed by  such  city  authorities  as  the  leg- 
islature may  designate.     (Wis.)    831. 

The  extension  of  the  limits  of  a  munici- 
pality over  a  road  on  which  a  street-rail- 
way company's  tracks  have  been  laid  under 
authority  of  the  county  is  held  to  subject 
such  road  to  an  ordinance  forbidding  the 
tearing  up  of  streets  without  consent  of  the 
municipal  authorities;  and  no  contract  be- 
tween the  county  and  the  railway  company 
is  thereby  impaired,  where  the  ordinance 
merely  requires  the  tearing  up  of  streets 
to  be  under  reasonable  police  regulations. 
(Mo.)  442. 

The  power  of  city  authorities  to  require 
the  muzzling  of  dogs  when  there  is  danger 
of  hydrophobia,  and  to  authorize  the  killing 
of  unmuzzled  dogs  by  the  police,  is  held  to 
be  conferred  by  Indiana  statutes.  (Ind.)  749. 
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The  power  of  a  city  council  to 
telephone  or  telegrapb  company  to  put  its 
wires  underground  is  upheld,  to  the  extent 
of  exercising  a  reasonable  discretion^  but 
with  a  denial  of  an^r  arbitrary  power  to 
make  such  a  requirement  unreasonable, 
whore  the  overhead  wires  had  been  placed 
in  the  streets  imder  authority  of  an  ordi- 
nance constituting  a  contract.  (MiiUDL) 
175. 

The  use  of  a  hack  stand  in  a  street  in 
front  of  a  railroad  depot,  when  authorized 
by  a  city  ordinance,  is  upheld  against  a  suit 
by  the  railroad  company  for  an  injunction. 
(111.)  223. 

The  liability  of  a  city  for  establishing  a 
pest  house  within  1  mile  of  the  city  limita 
m  violation  of  statute  is  upheld  where  the 
city  was  authorized  to  provide  such  an  es- 
tablishment in  a  proper  location,  although 
the  statute  makes  the  city  officers  civilly 
and  criminally  liable  for  the  illegal  act, 
but  is  silent  as  to  any  remedy  against  the 
city.     (Ky.)   145. 

A  municipal  corporation  in  whose  streeta 
a  street  railroad  cannot  be  operated  with- 
out its  consent  is  held  to  have  the  right  in 
granting  the  consent  to  limit  the  use  of  the 
railway  to  the  carriage  of  passengers,  and 
acceptance  of  the  terms  is  held  to  be  bind- 
ing on  the  company,  although  it  has  char- 
ter power  to  carry  freight  alsa     (Mo.)  300. 

Bill  hoards. 
An  ordinance  limiting  the  height  of  bill 
boards  to  6  feet  unless  permission  to  exceed 
that  height  is  expressly  given  by  the  com- 
mon council  is  held  not  to  be  unreasonable 
or  an  undue  restraint  on  a  lawful  trade  or 
business,  or  upon  the  lawful  and  beneficial 
use  of  private  property.     (N.  Y.)  548. 

Poor. 
A  private  person  who  has  relieved  or  sup- 
ported a  poor  person  is  held  to  have  iu> 
right  of  action  against  a  municipal  corpora- 
tion to  recover  for  such  services,  since,  in 
the  absence  of  statute,  there  is  no  legaJ^  ob- 
ligation resting  on  the  corporation  to  main- 
tain or  relieve  poor  persons.     (Wis.)   613. 

Voters  and  elections. 

A  Federal  statute  providing  for  the  pun- 
ishment of  everyone  who  prevents  another 
from  exercising  the  right  of  suffrage  to 
whom  the  right  is  guaranteed  by  the  15th 
Amendment  is  held  to  be  void  in  its  appli- 
cation to  state  elections.  (C.  C.  A.  6th  C.) 
600. 

Intoxicating  liquors. 
See  also  infra,  IX. 

An  ordinance  forbidding  the  keeping  of 
any  inclosure  in,  or  connected  with,  any 
room  where  intoxicating  liquors  may  be 
sold  by  a  licensed  dealer,  which  is  or  can, 
by  any  ingenuity,  be  used  as  a  lounging  or 
drinking  place,  or  for  any  immoral  purpose, 
is  held  to  be  reasonable  fljid  valid.  (Minn.) 
428. 

Waters. 

The  right  to  navigate  a  stream  is  held  not 
to  include  the  right  to  use  the  banks  in  aid 
of  navigation,  and  to  fasten  booms  to  trees 
growing  thereon.     (Ky.)  790. 
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11.  Contractual  and  CoMMBitoiAL  Relations. 


Tot  Specific  Performance,  see  infra,  VIII. 

An  implied  warranty  against  the  exist- 
ence of  a  lien  on  trust  certificates  represent- 
ing shares  of  stock  in  a  foreign  corporation 
is  held  to  arise  on  a  sale  thereof,  and  the 
giving  of  such  certificates  by  a  trust  com- 
pany as  agent  for  the  transfer  of  certificates 
for  an  undisclosed  principal,  when  it  knew, 
but  the  purchaser  did  not,  of  the  existence 
of  facts  which  put  it  upon  inquiry  as  to  the 
existence  of  such  lien.     (N.  Y.)  153. 

Public  policy;  illegality. 

An  agreement  between  an  employer  and 
his  employees  that  winnings  of  the  em- 
ployees at  ^mes  played  with  each  other  | 
shsil  be  debited  and  credited  on  the  respec- 
tive accounts  due  to  such  employees  is  held 
to  be  invalid  as  against  public  policy  and 
the  statutes  forbidding  gambling.  (Wis.) 
648. 

An  oral  agreement  between  husband  and 
wife  to  separate  and  live  apart  upon  consid- 
eration that  he  supports  her  and  her  chil- 
dren and  absolutely  assigns  to  her  insurance 
policies  on  his  life  is  held  to  be  void  as 
against  public  policy,  so  that  she  cannot  en- 
force the  assignment  of  the  policies.  (Wis.) 
650. 

A  stipulation  in  a  contract  between  at- 
torneys and  client,  for  the  payment  by  the 
attorneys  of  the  costs  of  the  litigation,  is 
held  to  be  against  public  policy,  champer- 
tous,  illegal,  and  void.     (Utah)    952. 

A  contract  between  a  vendor  and  vendee 
of  personal  property  to  be  incorporated  as 
a  permanent  improvement  into  the  real  es- 
tate of  the  latter,  which  is  encumbered  by 
a  mortgage,  reserving  the  title  to  the  prop- 
erty sold  to  the  vendor,  is  held  to  be  invalid 
as  to  the  mortgagee,  where  he  is  not  a  party 
to  the  contract.     (Wis.)    603. 

Bonds. 

Failure  to  disclose  to  persons  signing  an 
agent's  bond  in  ignorance  of  the  fact,  that 
he  has  been  short  in  his  accounts  and  is  re- 
tained in  his  employment  only  on  condition 
that  he  pays  the  shortage  and  executes  a 
bond.  18  held  to  be  such  a  fraud  on  their 
rights  as  will  discharge  them  from  all  lia- 
bility an  the  bond.     (Vt.)  510. 

One  who  has  furnished  to  a  contractor  ma- 
terials which  have  not  been  paid  for  is  held 
to  have  no  right  of  action  on  a  contract  and 
bond  in  favor  of  a  municipal  corporation 
conditioned  to  erect  a  plant  for  it  and  turn 
it  over  free  and  clear  of  all  claims  for  ma- 
terials, where  there  is  neither  an  intent  to 
secure  his  claim,  nor  any  contract  legally 
enforceable  in  his  favor.     (Wis.)  609. 

Recovery  on  a  bond  conditioned  that  a 
postmaster  shall  turn  over  the  money  re- 
ceived in  the  money-order  department  of 
his  office  is  held  not  to  be  prevented  by  the 
fact  that  the  money  was  embezzled,  without 
his  fault  or  negligence,  by  a  clerk  holding  of- 
fice under  the  civil-service  rules  of  the  gov- 
ernment.    (C.  C.  A.  9th  C.)  218. 

Bills f  notes,  and  checks. 
The  fact  that  the  principal  debtor  does  not 
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join  in  signing  the  note  is  held  not  suf- 
ficient to  take  the  case  out  of  the  rule  that 
parol  evidence  is  admissible  to  show  that 
signers  of  a  note  did  so,  with  knowledge  of 
the  payee,  as  sureties.     (Or.)  908. 

A  sale  of  a  note  held  as  collateral  to  an- 
other, without  notice  to  the  maker  of  the 
principal  note,  is  held  to  be  ill^jal,  when 
made  four  years  after  the  principal  note  has 
matured  and  has  been  reduced  to  a  small 
part  of  its  original  amount,  although  the 
contract  of  pledge  expressly  provides  that 
in  case  of  default  the  collateral  may  be  sold 
without  notice.     (Tenn.)  857. 

Mere  failure  of  an  indorsee  to  present  a 
check  for  payment  for  eleven  months,  during 
which  time  the  maker  paid  the  amount  to 
the  payee  on  his  assurance  that  the  check 
was  mislaid  and  that  he  would  return  it 
when  found,  is  held  not  to  estop  him  from 
enforcing  payment,  where  the  maker  relied 
wholly  on  the  word  of  the  payee  in  making 
his  payment.     (C.  C.  A.  3d  C.)  432. 

Banks.  \ 

Suspension  of  a  bank,  followed  by  the  ap' 
pointment  of  a  temporary  receiver,  is  held 
not  of  itself  to  mature  the  deposit  accounts, 
within  the  meaning  of  the  statute  allowing 
interest  on  accounts  from  the  date  when  they 
become  due,  but  demand  is  held  to  be  neces- 
sary for  the  purpose.     (Ck>lo.)  693. 

A  cashier's  check  given  to  a  depositor  is 
held  not  to  make  any  change  in  his  relation 
to  the  bank,  or  give  him  any  better  right 
than  he  would  otherwise  have  had  as  against 
a  receiver  of  the  bank.     ( 111. )  232. 

Master  and  servant. 

The  rule  that  where  an  employee  under  an 
entire  contract  wrongfully  terminates  it  he 
cannot  recover  thereon  for  services  rendered 
up  to  the  time  of  such  termination  is  held 
not  to  apply  where  such  contract  has  been 
terminated  by  the  employer  for  cause. 
(Wis.)  826. 

Warehousemen. 

The  loss  by  an  incendiary  fire  of  wheat  in 
a  warehouse,  under  a  contract  calling  for  its 
redelivery,  'damage  by  the  elements  ex- 
cepted," IS  held  to  he  no  defense  to  the  ^are- 
housemen  for  failure  to  redeliver  it.  (Gal.) 
673. 

Brokers. 

The  concealment  of  the  identity  of  the 
purchaser  from  his  principal  by  a  broker  is 
neld  not  to  affect  his  right  to  commissions 
where  there  is  nothing  in  the  facts  to  make, 
the  matter  important  to  the  principal. 
(Mass.)  241. 

Factors. 

In  the  absence  of  instructions  or  usoge  to 
the  contrary,  a  factor  is  held  to  have  power 
to  sell  the  goods  of  his  principal  upon  a  rea- 
sonable credit,  provided  he  exercises  due  care 
with  respect  to  responsibility  of  the  pur- 
chaser and  the  collection  of  the  price. 
(Iowa)  775. 

Insurance. 

An  insurance  company  is  held  to  be  liable 
to  a  husband  for  the  amount  of  premiums 
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received  by  it  from  his  wife  for  insurance  on 
his  life,  where  the  policy  was  taken  without 
his  knowledge,  and  the  money  was  paid  by 
her  out  of  funds  with  which  he  had  provided 
her  for  household  expenses.     (Ky.)   817. 

An  agent  employed  by  an  insurance  com- 
pany to  do  business  in  another  state  where 
the  business  was  at  that  time  held  lawful 
by  the  authorities  is  held  not  to  be  precluded 
from  recovering  for  breach  of  the  contract 
caused  by  the  subsequent  insolvency  of  the 
company,  by  the  fact  that  the  courts  after- 
wards held  the  business  unlawful  in  that 
state.     (N.  J.)  449. 

Under  a  statute  giving  a  woman  an  in- 
surable interest  in  her  brother's  life,  a  sister 
who,  with  her  children,  is  living  with  and 
supported  by  her  brother,  is  held  to  be  enti- 
tled to  the  benefit  of  a  statute  permitting 
him  as  head  of  a  family  to  expend  a  certain 
sum  each  year  for  insurance  for  her  benefit 
free  from  the  claims  of  his  creditors.  (Mo.) 
438. 

A  provision  in  an  insurance  policy  for  the 
issuance  of  a  paid-up  policy  for  such  an 
amount  as  the  reserve  will  purchase  ''upon 
surrender  of  this  policy  within  six  montns" 
after  lapse  for  non-payment  of  premiums  is 
held  not  to  make  time  of  the  essence  of  the 
contract,  but,  the  consideration  having  been 
paid,  the  insured  is  entitled  to  the  policy, 
although  he  does  not  apply  therefor  until 
nearly  five  years  after  making  default. 
(Ky.)  378. 

A  policy  of  life  insurance  issued  on  the 
life  of  a  minor  is  held  not  to  be  invalid  as 
a  wagering  contract,  although  it  is  induced 
by  a  third  person  who  has  no  insurable  in- 
terest in  the  life  of  the  insured,  and  who 
joins  in  a  promise,  evidenced  by  promissory 
notes,  €o  pay  the  premiums,  and  although 
the  policy  is  assigned  to  the  company  as  col- 
lateral security  for  a  loan  made  to  such  third 
person.     (Ohio)   462. 

A  policy  containing  a  clause  making  it  in- 
contestable after  two  years  from  date  of  is- 
sue is  held  not  to  be  contestable  after  that 
time,  even  for  false  and  fraudulent  answers 
in  the  application.     (K.  I.)  742. 

Life  policies  of  foreign  companies  which 
do  not  ti^ke  effect  until  delivered  to  the  in- 
sured and  premium  paid  by  him  are  held 
subject  to  statutes  regulating  forfeitures  in 
case  of  default  after  two  full  annual  pre- 
miums have  been  paid,  although  the  policies 
expressly  provide  that  they  shall  be  governed 
by  the  law  of  the  state  in  which  the  corpora- 
tion has  its  home  office.     (Mo.)  305. 

Death  of  a  woman  caused  by  voluntary 
submission  to  an  operation  for  abortion  is 
held  to  result  from  a  violation  of  criminal 
law  within  the  meaning  of  a  policy  of  insur- 
ance; and  it  is  also  held  that  the  rules  of 
public  policy  would  prohibit  insurance 
against  such  a  risk.     (Pa.)  327. 

The  existence  of  a  disease  in  the  applicant 
at  the  time  of  taking  out  a  life  insurance 
53  L.  R.  A. 
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policy,  of  which  he  is  entirely  un( 

is  held  not  to  avoid  the  policy,  although  im 

his    application   he    denies   having   disease^ 

and  agrees  that  any  untrue  statement  shall 

render  the  policy  void.     (C.  C.  A.  5th  C) 

193. 

Carriers, 

A  mere  general  limitation  as  to  value,  ex- 
pressed in  a  bill  of  lading  and  amounting  to 
no  more  than  an  "arbitrary  preadjustment 
of  the  measure  of  damages,"  although  the 
shipper  assents  in  writing  to  the  ternos  of  the 
document,  is  held  not  to  exempt  a  negligent 
carrier  from  liability  for  the  true  value. 
(Ga.)  720. 

A  penal  statute  requiring  ticket  ofiSoes 
and  waiting  rooms  to  be  kept  open  at  least 
thirty  minutes  before  the  departure  of  a 
passenger  train  from  a  regular  passenger 
depot  Is  held  not  to  require  such  rooms  to  be 
kept  open  for  night  trains,  when  the  ticket 
office  has  never  been  opened  for  them,  and 
no  extra  fare  charged  thereon  for  failure 
to  have  a  ticket.     (Ky.)   149. 

One  who  boards  a  train  which  he  should 
know  does  not  stop  at  the  station  for  which 
he  has  a  ticket,  and  who  refuses  to  pay  the 
additional  fare  to  the  first  stopping  place 
upon  the  conductor's  demand,  is  held  to  be 
a  passenger  within  the  meaning  of  a  stat- 
ute requiring  ejection  of  passengers  at  usual 
stopping  places.     (Ark.)  220. 

An  employee  of  a  passenger  railway  com- 
pany, who  accepts  transportation  from  the 
company  as  a  mere  gratuity,  and  not  in  con- 
sideration for  his  services,  is  held  to  stand 
like  anyone  else  traveling  on  a  free  pass 
conditioned  that  the  user  shall  assume  risk 
of  injury,  notwithstanding  the  transporta- 
tion would  probably  not  be  bestowed  in  the 
absence  of  the  employment.     (Wash.)   586. 

ConU^acIs  of  married  iromen. 

A  promise  of  a  married  woman  to  indem- 
nify a  surety  of  her  husband,  though  made 
after  a  statute  authorizing  such  contracts, 
is  held  to  be  void  for  lack  of  consideration, 
where  it  was  merely  a  renewal  of  a  void 
promise  made  before  such  statute.  (Ky.) 
353. 

A  wife  who  mortgages  her  property  for 
her  husband's  debt  is  held  to  be  a  mere  sure- 
ty who  is  discharged  by  an  agreement  for 
the  extension  of  the  debt  made  without  her 
consent.     (N.  C.)   316.- 

Definiteness  of  contract, 
A  contract  to  take  press  reports  at  not 
more  than  $300  per  week  is  held  too  indefin- 
ite to  sustain  a  recov^y  for  anything  more 
than  nominal  damages.     (N.  T.)  288. 

Covenanta, 
A  covenant  by  a  partnership  in  idling  its 
business,  binding  the  partners  not  to  engage 
in  business  again  within  a  certain  distance 
of  the  old  stand,  is  held  to  be  broken  by  one 
partner's  so  engaging,  so  as  to  render  him 
liable  for  the  breach.     (D.  C.  App.)  397. 
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Aa  to  AsseBsxnents  on  Stock,  see  supra,  I. 
As  to  Limitation  of  Actions,  see  infra,  VIII. 
A  corporation  organized  for  the  produc- 
tion of  oil  and  gas  is  held  to  be  rightfully 
deprived  of  its  mnchise  where  it  enters  in- 
to an  agreement  with  a  rival  company  fix- 
ins  the  price  to  be  charged  for  gas  in  a  cer- 
tain city  in  which  their  pipes  are  laid,  and 
binding  it  to  refuse  to  supply  gas  to  cus- 
tomers supplied  from  the  rival's  pipes. 
(Ind.)  413. 

A  corporation,  such  as  a  street-railway 
company,  buying  the  property  and  franchise 
of  another,  not  intending  consolidation,  is 
held  not  to  be  responsible  for  the  older  com- 
pany's liabilities.     (D.  C.  App.)    390. 

Stock  and  stockholders. 
Holders  of  stock  who  paid  for  it  with 
property  at  an  excessive  valuation  are  held 
not  to  be  liable  for  the  dilTerenee  between 
the  value  of  the  property  and  the  par  value 
of  the  stock,  to  a  creditor  of  the  company 
who  became  such  with  full  knowledge  of  the 


facts  as  to  the  payment  for  the  stock,  or  to 
an  assignee  of  such  creditor,  who  purchased 
overdue  notes  of  the  corporation.     (Iowa) 
130. 

A  shareholder  in  a  bank  is  held  not  to  b« 
precluded,  by  reason  of  his  relation  to  the 
bank,  from  recovering  back  a  deposit  fraudu- 
lently taken  by  the  bank  when  insolvent. 

(C.  C.  A.  6th  C.)  113. 

The  transfer  by  a  corporation  on  the  sig- 
nature of  the  trustee  of  stock  held  in  trust, 
without  any  inquiry  for  the  cestui  que 
trust  or  for  his  assent  to  the  transfer,  ii 
held    to    constitute    actionable    negligence. 

(C.  C.  A.  8th  C.)  684. 

Dividends  on  stock  held  in  trust  under 
a  will  to  pay  the  income  to  life  tenants  are* 
held  to  be  properly  distributed  as  income, 
although  made  from  a  sinkinsf  fund  which 
had  mostly  been  accumulated  during  the 
testator's  lifetime  for  the  purpose  of  meet- 
in<;  the  corporation's  obligation  as  indorser 
on  bonds,  from  which  it  was  finally  relieved. 

(Md.)   169. 


IV.  Domestic  Relatioits. 


Aa  to  Validity  of  Contract  of  Separation, 

see  supra,  II. 
As  to  Conveyance  of  Real  Property  by  Mar- 
ried Women,  see  infra,  VII. 
As  to  Dower  Rights,  see  infra,  VII. 

A  father  is  held  not  to  be  liable  for  serv- 
ices rendered  in  tutoring  during  vacation 
time  his  minor  son  who  lives  witii  him  and 
is  supported  by  him,  where  the  father  is  not 
consult-ed  about,  and  dees  not  consent  to, 
the  employment.     (R.  I.)   192. 


Custody  of  infant. 
The  custody  of  a  child  is  held  to  be  prop- 
erly taken  from  its  grandparent  and  given 
to  its  parent  when  the  latter  is  of  morafhab- 
its  and  reasonably  able  to  insure  the  child 
from  want  and  positive  distress,  although 
the  fi^randparent  possesses  fortune,  character, 
kindliness,  and  affection  for  the  child,  and 
the  child  prefers  to  remain  with  the  grand- 
parent.    (Ky.)    784. 


V.   FiDUCIABIES    AND   REPRESENTATIVES. 


A  common-law  receiver  of  leasehold  prop- 
erty is  held  not  to  be  liable  for  rents  accru- 
ing while  he  is  in  possession  of  the  property, 


since  he  acquires  no  title  to  the  property, 
but  mere  possession  as  an  officer  of  the  court. 
(N.  Y.)   870. 


VI.  ToRTS;  Negligence;  Injuries. 


One  who  wrongfully  enters  a  blacksmith 
shop  and  kindles  a  fire  in  the  forge  is  held 
to  be  liable  for  the  consequential  injuries 
caused  by  the  fire  spreading  and  destroying 
the  building  and  personal  property  therein. 
(Mich.)  626. 

A  steamship  company  is  held  not  to  be 
liable  for  the  nondelivery  to  a  passenger 
of  a  telegram  which  the  captain  has  taken 
for  him,  where  no  habit  or  custom  is  shown, 
— no  holding  of  the  captain  out  to  the  world 
as  having  authority  to  do  such  an  act. 
(Me.)  2.39. 

Telegraph  companies. 

An  agent  of  a  telegraph  company  in 
charge  of  an  office  at  which  a  message  is 
tendered  for  transmission  is  held  not  to  be 
bound  to  know  the  time  of  closing  of  the  ter- 
minal office  so  as  to  charge  the  company 
with  negligence  in  case  the  message  is  re- 
ceived after  such  ofiice  is  closed.  (R.  I.) 
732. 
SS  L.  R.  A. 


Transmission  of  a  telegram  at  a  time 
when  a  storm  has  made  the  wires  work  bad- 
ly is  held  not  to  be  gross  negligence,  if  when 
it  is  actually  sent  the  wires  are  in  good 
working  order,  and  the  statute  requires  the 
forwarding  of  messages  at  the  earliest  prac- 
ticable moment.     (Cal.)  678. 

Sale  of  drug. 
A  druggist  is  held  not  to  be  guilty  of  neg- 
ligence in  selling  to  customers  proprietary 
medicines  in  the  package  and  under  the  Ubel 
of  the  proprietor  or  patentee,  without  mak- 
ing an  analysis  of  the  contents.     (Pa.)  329. 

Intoxicating  liquors. 
A  person  managing  and  controlling  a  pub- 
lic place  of  amusement  to  which  he  invites 
the  public  on  payment  of  an  admission  fee, 
who  sells  intoxicating  liquor  to  one  in  at- 
tendance at  such  place,  and  thereby  renders 
him  drunk  and  disorderly,  well  knowing 
that  when  in  that  condition  he  is  liable  to 
commit  assaults  upon  others,  is  held  to  be 
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bound  to  eoLercise  reasonable  care  to  protect 
his  other  jpatrons  from  such  assaults,  and  to 
be  liable  m  damages  for  failure  to  do  so, 
at  the  suit  of  one  assaulted.     (Minn.)  803. 

Landlord  and  tenant. 

A  landlord,  though  not  an  insurer  of  the 
safety  of  premises  which  are  about  to  be 
let^  who  knows  that  they  are  defective  and 
in  a  dangerous  condition,  and  does  not  in- 
form the  tenant  of  such  defects,  is  held  to 
be  liable  for  an  injury  thereby  occasioned 
to  the  tenant  of  a  member  of  his  family. 
(Kan.)  778. 

A  landlord  who  agrees  with  his  tenant  to 

fmt  an  automatic  lire  extinguisher  in  the 
eased  building  is  held  not  to  be  able  to  re- 
lieve himself  from  liability  for  injury  to  the 
tenant's  property  caused  by  negligence  in 
using  apparatus  the  vents  of  which  c^n  at 
too  low  a  temperature,  by  employing  a  com- 
petent independent  contractor  to  do  the 
work.      (Mich.)  285. 

Contributory  negligenoe. 
Contributory  negligence,  however  slight, 
of  a  person  injures)  by  being  struck  by  a 
street  car,  is  held  to  preclude  his  recovering 
from  the  street-railway  company  on  the 
ground  of  negligence.     (Wis.)  618. 

Libel. 
The  action  of  a  priest  in  the  discharge  of 
his  duties  and  office,  in  conducting  the  pub- 
lic functions  of  his  calling,  is  held  to  be  the 
proper  subject  of  comment  in  the  public 
press,  for  which,  within  proper  limits,  an 
action  for  libel  will  not  lie.     (Iowa)  235. 

Lo88  of  passenger's  baggage. 
The  loss  of  a  passenger's  valise  intrusted 
to  employees  of  a  sleeping-car  company 
while  he  was  asleep  in  his  berth  is  held  to 
make  the  sleeping-car  company  liable  unless 
it  is  shown  tiiat  reasonable  care  was  exer- 
cised by  the  emplovees  for  the  protection  of 
the  properly.     (Ala.)   690. 

Fraud. 

Liability  for  deceit  on  the  part  of  a  land- 
owner making  false  representations  as  to 
quantity  in  the  tract,  on  which  a  purchaser 
relies  to  his  injury,  is  held  not  to  be  prop- 
erly predicated  upon  the  fact  that,  from  the 
means  of  knowledge  accessible  to  him,  he 
might  have  known  the  statements  to  be 
false,  if  he  in  fact  believed  them  to  be  true. 
(Iowa)  769. 

Recovery  for  improvements  put  upon  land 
under  an  oral  promise  of  a  conv^ance  is  up- 
held on  the  ffround  of  fraud,  when  the  prom- 
ise is  repudiated  after  the  improvements 
are  made.     (N.  C.)   337. 

Injury  to  person  in  track. 

A  railroad  company  is  held  to  be  liable 
for  the  killing  of  a  boy  by  its  train  only  in 
case  of  gross  negligence,  where  he  was  tres- 
passing on  a  track  remote  from  a  public 
highway,  at  a  place  where  those  in  <marge 
ol  the  enffine  had  no  reason  to  expect  him 
to  be.     (Mich.)  271. 

A  boy  escorting  across  a  railroad  bridge 
a  young  girl,  who  falls  in  attempting  to  es- 
cape from  an  approaching  train,  is  held  not 
to  be  guilty  of  contributory  negligence  in  re- 
maining on  the  bridffe  and  attempting  to 
rescue  her.  (Ky.)  267. 
53  L.  R.  A. 


A  railroad  company  is  held  to  be  iiablo 
for  causing  the  death  of  an  infant  upon  ita 
track,  if  tne  direct  and  proximate  cause  d 
the  accident  was  negligence  in  failing  to 
keep  a  reasonable  lookout,  and  to  discover 
the  child  in  time  to  have  prevented  the  in- 
jury.    (S.  C.)  913. 

Injury  to  trespasser  on  train. 
A  railroad  company  is  held  to  have  no 
riffht  to  eject  from  its  train  a  boy  ten  years 
old  who  is  trespassing  on  it,  or  eause  him 
by  fright  or  fear  to  leave  the  train,  while 
it  is  in  rapid  motion,  so  as  to  endanger  his 
life.     (Pa.)  330. 

Injury  to  servants. 

A  locomotive  fireman  who,  after  complain- 
ing of  the  absence  of  a  shield  on  the  glass 
indicating  the  oil  supply  for  the  cylinder, 
the  presence  of  which  is  necessary  for  his 
safety,  and  receiving  the  engineer's  promts* 
to  fix  it,  leaves  the  terminal  station  where 
the  shield  can  be  procured,  and  proceeds  od 
a  trip,  knowing  that  the  promise  has  not 
been  and  cannot  be  fulfilled  until  the  return, 
is  held  to  assume  the  risk  of  injury  from  its 
absence     (Wis.)  653. 

A  servant  operating  a  mangle  in  a  lann- 
dry  is  held  not  to  assume,  as  matter  of  law, 
the  risk  of  her  hand  passing  under  the  guard 
rail  into  the  rollers,  where  the  rail  is  ad- 
justed by  the  employer  so  as  to  afford  some 
protection,  the  employee  is  forbidden  to  in- 
terfere with  the  adjustment,  and  the  ink- 
proper  adjustment  is  not  obvious.  (Or.) 
459. 

Assault  committed  by  an  overseer  upon  an 
infant  employee  is  held  to  render  the  mas- 
ter liable,  where,  by  conduct  extending  over 
a  period  of  years,  the  overseer  has  estalh 
lished  a  reputation  for  being  high-tempered 
and  cruel  to  children  and  other  help,  and 
therefore  incompetent  for  the  position  in 
which  he  is  placed.     (N.  G.)  852. 

A  contractor's  employee  is  held  not  to  as- 
sume the  risk  of  the  services,  and  not  to  be 
guilty  of  contributory  negligence  as  matter 
of  law  in  obeying  the  contractor's  order  to 
go  into  a  narrow  trench  which  has  been  mil 
under  the  foundation  of  a  chimney,  where  ho 
is  unacquainted  with  the  actual  perils  of  the 
situation,  and  no  perils  are  visible.  (N.  T.) 
877. 

Injury  to  servant  of  other  person. 

A  railroad  company  is  held  not  to  be  lia- 
ble to  an  employee  of  an  ice  company,  who 
was  injured  by  falling  from  the  top  of  a  car 
which  he  was  storing  with  ice,  either  because 
the  car  was  left  on  a  curve  which  caused  it 
to  incline  sideways,  or  because  the  roof  was 
slippery  with  ice.  since  these  were  not  de- 
fects in  the  premises  the  duty  to  reme^ 
which  the  railroad  company  owed  to  persons 
impliedly  invited  to  its  premises.  (Tenn.) 
474. 

Independent  contractor. 

Negligence  of  an  independent  eontractor 
employ^  to  repair  chimneys  on  a  house  is 
held  not  to  be  chargeable  to  the  owner  la 
case  it  results  in  injury  to  a  person  on  tho 
highway,  caused  by  falling  bricks.  (Mass.) 
172. 

The  reservation  by  a  municipality  te 
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(Pbopertt  Rights 
ting  a  sewer  contract  of  the  right  to  chanse, 
inspect,  and  supervise,  is  held  not  to  render 
it  liable  for  negligence  of  the  independent 
^!ontractor,  provid^  the  plan  is  reasonably 
safe,  the  work  is  lawful,  and  there  is  no  in- 
terference therewith  by  municipal  officers. 
(N.  Y.)  650. 

Electric  companies. 
A  new  question  as  to  the  liability  of  a 
company  supplying  electricity  to  the  wires  of 
a  street-railway  company  is  decided  in  a 
case  which  holds  that  the  company  supplying 
the  electricity,  as  well  as  the  street-railway 
•company,  is  chargeable  with  the  duty  to  see 
that  the  wires  are  properly  insulated,  and 
liable  for  failure  to  do  so.     (Ky.)  147. 

Nuisance, 
The  right  to  conduct  water  from  a  roof 
■across  a  sidewalk  in  such  a  way  that  it 
freezes  and  renders  the  walk  dangerous  to 
public  travel,  thereby  creating  a  public  nui- 
sance, is  held  not  to  be  acquired  by  prescrip- 
tion.    (Haas.)  891. 
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Dangerous  weapons. 
A  parent  who  permits  his  child  to  have 
possession  of  a  deadly  weapon,  when  from 
youth  or  mental  weakness  by  the  use  of  in- 
toxicants he  is  incompetent  to  be  intrusted 
with  it,  and  the  parent  knows  the  danger,  or 
in  the  exercise  of  reasonable  care  should 
know  it,  is  held  to  be  liable  for  injuries  in- 
flicted upon  other  persons  by  the  child's  dis- 
charge of  the  gun.     (Ky.)  789. 

State  institutions. 
Injuries  caused  to  a  prison  guard  by  a  de- 
fective ladder  which  he  was  compelled  to  use 
by  the  officers  in  charge  of  the  state's  prison 
is  held  not  to  render  the  state  liable,  since 
the  state's  prison  is  a  mere  agent  of  the 
state  in  the  administration  of  its  govern- 
ment.    (N.  C.)   855. 

Defect  in  sidetcalk. 
The  building  of  a  step  in  a  sidewalk  is 
held  not  to  be  of  itself  such  negligence  as 
will  make  the  municipality  liable  for  in- 
juries to  a  pedestrian  caused  thereby. 
(Ky.)  791. 


VII.  Pbopebtt  Rights;  Wills;  Libnb. 


A  conveyance  by  a  married  woman  of  real 
propertv  which  was  deeded  to  her  by  her 
nusband  without  consideration  paid  from  her 
separate  estate,  and  in  the  absence  of  a  stat- 
ute changing  the  rule  that  she  acquired  only 
an  equitable  title  by  the  deed,  is  held  not  to 
carry  the  covenants  in  the  deed  under  which 
her  husband  acquired  title.     (Wis.)  644. 

Riparian  rights. 
The  riffht  to  take  seaweed  stranded  on  the 
beach  below  high-water  mark  is  held  to  be- 
long to  the  owner  of  the  upland,  and  he  is 
held  to  have  a  right  of  action  for  trespass 
against  one  who  removes  it  without  his  con- 
sent    (R.  I.)  333. 

Dotcer, 

A  sale  by  a  man  of  the  undivided  interest 
which  he  holds  in  common  in  a  tract  of  land, 
followed  by  a  partition  by  the  tenants  in 
common,  is  held  not  to  bar  the  dower  rights 
■of  his  wife,  who  did  not  join  in  the  deed. 
(S.  a)  918. 

Fiwtures. 

Machinery  not  manufactured  especially 
for  a  building,  but  of  a  kind  which  can  be 
fnirchased  generally  in  the  market,  is  held 
not  to  become,  in  favor  of  a  mortgagee,  part 
oi  the  realty  by  being  attached  by  bolts  and 
screws  to  the  building,  if  it  is  not  intended 
to  become  part  of  the  premises,  and  can  be 
removed  without  an^  material  injury  to  or 
4ilteration  of  the  building.     (Wash.)  600. 

Mines, 

In  case  the  apex  of  a  vein  entering  across 
the  end  line  of  a  mining  claim  passes  out 
across  the  side  line  the  right  to  follow  the 
•dip  of  the  vein  is  held  to  be  limited  by  a 
▼ertical  plane  passing  downward  through  the 
point  where  it  leaves  the  side  line,  parallel 
with  the  end  line  of  the  claim.  (Mont.) 
491. 

An  underground  discovery  of  mineral 
through  a  tunnel  not  claimed  under  the  tun- 
nel-site act  of  Congress  on  a  vein  the  apex 
^3  L.  R.  A. 


of  which  is  calculated  from  its  dip,  but 
which  has  never  been  opened  on  the  sur- 
face or  shown  by  actual  working  to  have  its 
apex  within  the  limits  of  the  claim  as  staked, 
is  held  to  be  sufficient  to  sustain  a  surface 
location  of  a  mining  claim.     (Colo.)  793. 

Adverse  possession, 

A  tenant  not  under  any  duty  or  obligation 
to  pay  taxes  on  rented  land  is  held  to  have  a 
right  to  purchase  the  land  at  tax  sale,  and 
thus  acquire  an  adverse  title  as  against  his 
former  landlord.     (Kan.)  934. 

A  claim  of  title,  or  specific  intent  to  make 
the  land  his  own,  is  held  not  to  be  necessary 
to  perfect  the  title  of  one  in  adverse  posses- 
sion of  real  estate  for  the  statutory  period. 
(Conn.)  6Q9. 

Entering  into  possession  of  a  portion 'of  a 
cemetery  lot  and  erecting  a  substantial  iron 
fence,  so  as  to  divide  the  part  so  claimed 
from  the  remainder  of  the  lot  is  held  to  be, 
AS  to  that  peculiar  character  of  property,  an 
act  showing  adverse  possession  of  a  publie 
nature  which  amounts  to  an  actual  ouster 
of  others  claiming  to  be  tenants  in  oonunon 
with  the  possessor.     (Ga.)  729. 

A  landowner  for  whose  benefit  a  railroad 
company  has  constructed  and  maintained  a 
crossing  over  its  track,  who  for  more  than 
fifteen  years  uses  such  crossing  in  passing 
from  one  part  of  her  farm  to  another,  is  held 
not  to  acquire  thereby  a  prescriptive  right 
to  the  samo,  but  to  be  a  mere  licensee. 
(Kan.)    781. 

Mortgage, 

A  purchase  for  full  value  from  the  mort- 
gagee who  purchased  at  foreclosure  sale  un- 
der a  purchase-money  mortgage,  made  with- 
out collusion,  is  held  to  give  a  man  a  good 
title,  to  the  exclusion  of  his  minor  children, 
to  property  of  the  equity  of  redemption  of 
which  his  wife  died  seised,  leaving  surviv- 
ing her  the  husband  and  children,  where 
none  of  the  survivors  were  able  to  pay  the 
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accrued  interest  to  avoid  the  sale  and  the 
value  of  the  property  did  not  exceed  the 
amoiuit  of  the  judgment.     (N.  Y.)   884. 

A  mortgagor  of  chattels,  who,  under  an 
agreement  with  the  mortgagee,  sells  the 
property  for  the  purpose  of  applying  the 
proceeds  in  payment  of  the  mortgage  deht, 
18  held  to  be  the  agent  of  the  mortgagee, 
who  is  bound  by  his  representations  and 
warranty  as  to  the  quality  and  condition 
of  the  property  sold.     (Minn.)   174. 

Tradename. 
Failure,  for  a  period  of  ten  years,  of  a 
retail  dealer  to  protest  against  the  use  in 
the  wholesale  business  of  a  tradename  which 
conflicts  with  the  name  under  which  his  busi- 
ness is  conducted,  is  held  not  to  deprive  him 
of  the  right  to  restrain  the  use  of  such  name 
in  a  riv^  retail  business.     (Cal.)  384. 

Wills, 

Upon  the  question  of  the  procurement  of 
a  will  by  undue  influence,  evidence  that, 
sixteen  years  before  it  was  executed,  pro- 
ponent entered  testator's  family,  brought 
about  nn  estranprement  between  him  and  his 
wife  which  resulted  in  a  divorce,  and  subse- 
quently married  him,  is  held  not  to  be  ad- 
missible.    (Colo.)   387. 

In  case  a  trustee  has  power  to  change  in- 
vestments under  a  will  establishing  a  fund 
the  income  of  which  is  to  be  paid  to  one  for 
liie  with  remainder  over,  it  is  held  to  be 
his  duty  to  reserve  from  the  income  a  sink- 
in  ST  fund  to  offset  the  premium  on  bonds 
purchased,  and  to  keep  the  principal  intact. 
(N.  Y.)  544. 

Nonexistence  of  remaindermen  of  the  first 
class  under  a  will  leaving  property  in  trust 
to  one  for  life,  with  remainder  to  his  chil- 
dren, with  remainders  over,  is  held  not  to 
prevent  the  sale  of  realty  so  as  to  bind  such 
remaindermen  should  they  come  into  being, 
if  the  life  tenant  and  the  living  remainder- 
men of  the  other  classes  are  before  the  court. 
(Tenn.)   477. 

The  vesting  of  title  to  real  property  of  a 
married  woman  in  her  husband  at  her  death 
because  of  his  refusal  to  procure  someone  to 
draw  her  will,  by  which  she  wished  to  de- 
vise the  lands  to  third  persons,  is  held  to 
be  a  suflicient  consideration  for  his.  promise 
to  hold  it  in  trust  for  them,  so  that  they 
may  enforce  the  promise.     (Ind.)   753. 


Descent  and  distrihutum. 

In  the  distribution  of  the  estate  of  an  In- 
testate a  first  cousin  of  the  half  blood  on 
the  maternal  side  is  held  to  take  the  estate 
in  preference  to  a  second  cousin  of  the  whole 
blood.     (Ga.)   723. 

A  statute  providing  that  when  a  person 
shall  be  sentenced  to  imprisonment  for  life 
his  estate,  property,  and  effects  shall  be  ad- 
ministered and  disposed  of  in  all  respects  aa 
if  ho  were  naturally  dead  is  held  not  to  east 
the  descent  of  his  property  upon  his  heirs, 
by  the  fact  of  such  sentence  and  impriaoii- 
ment.     (Kan.)   141. 

Legacies. 

A  legacy  to  the  "Board  of  Managers  of 
the  Foreign  Missionary  Society  for  ths 
Methodist  Episcopal  Church"  for  the  educa- 
tion  of  girls  in  India,  no  body  of  that  name 
being  in  existence,  is  held  to  be  properly 
paid  to  the  Woman's  Foreign  Missionary 
Society  of  said  church,  that  being  the  only 
foreign  missionary  society  in  the  Methodist 
church  that  is  engaged  in  the  particular 
work  to  which  the  legacy  is  devoted.  (Md.) 
711. 

Dead  body. 

The  next  of  kin  of  a  deceased  person  is 
held  to  be  entitled  to  the  possession  of  the 
body  for  purposes  of  burial;  and  it  is  also 
held  that  one  cannot  by  will  confer  any 
rights  as  to  the  disposition  of  hb  dead  body. 
(Cal,)  221. 

A  man  who  has  consented  to  the  burial 
of  the  body  of  his  deceased  wife  in  the  lot 
of  another' is  held  to  have  no  right  to  e^iter 
upon  the  lot  and  remove  the  body.  (Me.) 
238. 

Precatory  irusi, 

A  clause  in  a  will  of  a  merchant  express- 
ing the  desire  that  a  certain  person  be  re- 
tained in  the  employ  of  the  firm  is  held  te 
create  no  precatory  trust  which  can  be  en- 
forced a&rainst  his  widow  after  she  has  pur- 
chased the  busir^ess  and  is  carrying  it  on 
alone.     (Ky.)  377. 

Liens. 
A  grantee  of  a  judgment  debtor  is  held 
to  be  entirely  free  from  the  lien  of  the  ori^ 
inal  judgment  after  a  scire  facias  thereon 
in  which  a  new  judgment  of  fiat  is  entered, 
though  by  reason  of  being  omitted  as  a  par^ 
ty  thereto  the  upw  judsrment  creates  no  lif~ 
against  him.     (Md.)  702. 


VIII.  Civil  Remedies. 


Joinder  of  parties. 

A  joint  liability  against  the  owner  of 
property  abutting  on  a  street  and  the  muni- 
cipality is  held  to  exist,  where  he  negligent- 
ly suffers  rainwater  to  be  discharged  from 
defective  pipes  on  his  roof,  so  that  it  freezes 
and  forms  a  dangerous  condition  of  the  side- 
walk, which  is  permitted  to  remain  for  an 
unnecessary  period,  until  a  passer-by  falls 
and  is  injured.     (Mo.)   805. 

A  municipality  and  an  abutting  property 
owner  are  held  not  to  be  properly  joined  as 
defendants  in  an  action  to  recover  damages 
for  injuries  caused  by  a  defective  sidewalk. 
(Pa.)  469. 
63  L.  R.  A. 


Removal  of  causes. 
In  an  action  removed  by  defendant  to  a 
Federal  court  it  is  held  that  the  complain- 
ant may  take  a  voluntary  nonsuit  and  begin 
another  action  in  the  state  court  for  a  less 
sum  than  will  entitle  defendant  to  removal. 
(Tenn.)  931. 

Action  for  death. 
The  injury  to  a  parent  by  the  negligent 
killing  of  his  son  who  is  under  contract  to 
support  him,  thereby  preventing  perform- 
ance of  the  contract,  is  held  to  be  too  remote- 
to  form  a  basis  for  recovery  on  behalf  of 
the  parent,  in  the  al>sence  of  wilful  inieDt 
to  injure  the  parent.     (Mo.)   811. 


Resume  of 
(CBiiiiNAii  Law 

"New  trioL 
In  an  action  for  damages  the  trial  judge 
is  held  to  have  no  power  to  order  that,  as  a 
condition  to  the  refusal  of  a  new  trial,  a 
portion  of  the  verdict  shall  be  written  ofif  as 
excessive,  except  where  the  excess  can  be  ac- 
curately ascertained.     (Ga.)  210. 

Accounting, 

An  undertaking  by  two  lawyers  not  gen- 
eral partners  in  the  practice  of  law  to  con- 
duct litigation  for  a  client,  followed  for  a 
time  by  equal  division  of  the  compensation 
paid  for  the  services,  is  held  not  to  render 
them  special  partners  so  as  to  give  equity 
jurisdiction  of  a  suit  for  an  accounting  in 
case  one  of  them  subsequently  receives  and 
retains  the  greater  share  of  such  compensa- 
tion.    (Or.)   904. 

DamageB, 

The  measure  of  damages  for  furnishing 
an  imperfect  and  unskilfully  made  cylinder 
for  a  cotton  compress,  on  account  of  defects 
in  which  an  acciaent  occurs  causing  the  loss 
of  the  use  of  the  compress  for  the  entire 
season,  is  held  to  include  its  rental  value 
for  the  season.     (Tenn.)  482. 

The  purchase  by  the  vendor,  at  a  public 
auction  sale,  of  a  yacht,  made  after  the  ven- 
dee has  refused  to  complete  his  contract  to 
purchase,  is  held  not  to  prevent  the  price 
at  which  the  property  was  struck  off  from 
being  taken  as  the  basis  for  assessing  the 
damages  for  the  breach,  where  tlie  sale  was 
duly  advertised  and  made  upon  notice  to  the 
vendee.     (N.  Y.)   807. 

Loss  of  anticipated  profits  is  held  to  be 
recoverable  in  a  proper  case  for  breach  of 
contract,  in  addition  to,  and  not  merely  as  a 
substitute  for,  the  recovery  of  expenditures 
and  the  value  of  time  and  services  spent  in 
reliance  on  the  contract.  (CCA.  6th  C) 
33. 

Evidence, 

The  act  of  Congress  of  1898  providing 
that  certain  written  instruments  shall  not 
be  received  in  evidence  in  any  court  unless 
stamped  as  required  by  the  act  is  held  to-be 
applicable  to  Federal  courts  only,  since  Con- 
gress has  no  power  to  prescribe  rules  for  a 
state  court.     (Ga.)   130. 

Entries  in  bank  books,  not  made  by  the 
cashier,  are  held  to  be  inadmissible  against 
sureties  on  his  bond,  when  there  is  no  proof 
as  to  who  made  them,  that  the  one  makincf 
them  was  dead  or  beyond  the  jurisdiction  of 
the  court,  or  that  they  were  made  in  the 
usual  course  of  business  at  the  time  of  the 
transactions  recorded.     (N.  Y.)  613. 
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Qamiahmeni, 
Money  deposited  by  a  third  person  with  a 
justice  of  the  peace  as  bail  for  one  who  has 
been  committed  by  the  justice,  and  which  is 
receipted  for  to  him,  is  held,  until  the  con- 
trary is  shown,  to  presumably  belong  to 
such  third  person,  and  not  to  be  subject  to 
garnishment  for  the  prisoner's  debt  after 
the  latter's  discharge.     (Wash.)   597. 

Repletyin, 
Right  to  maintain  an  action  of  replevin 
to  recover  goods  obtained  by  fraud  is  denied, 
where,  before  the  commencement  of  the  ac- 
tion, the  goods  had  been  taken  from  defend- 
ant's possession  on  an  execution  in  favor 
of  a  third  person,  and  sold  without  any  col- 
lusion on  his  part.     (N.  Y.)  565. 

Hpedfio  performance. 
Performance  of  services,  such  as  superin- 
tending repairs  on  a  building,  procuring 
tenants,  and  collecting  rents,  is  held  not  to 
be  sufiicient  to  entitle  one  to  specific  per- 
formance of  an  oral  promise,  in  considera- 
tion of  such  services,  to  convey  an  interest 
in  the  land  for  which  the  property  shall  be 
exchanged.     (N.  Y.)  650. 

Writs. 
A  mistake  in  the  Christian  name  of  a  de- 
fendant who  is  duly  served  with  process  is 
held  not  to  prevent  the  court  from  acquir- 
ing jurisdiction  of  him,  if  at  the  time  the 
summons  is  sen-ed  on  him  he  is  duly  ap- 
prised that  he  is  the  person  intended  to  be 
named  therein,  where  the  statutes  provide 
for  correcting  mistakes  in  the  names  of  par- 
ties as  they  appear  in  the  summons. 
(N.  Y.)  562. 

Limitation  of  actions. 

That  money  is  obtained  by  fraud  is  held 
not  to  prevent  the  running  of  the  statute  of 
limitations  against  an  action  to  recover  it 
back,  from  the  consummation  of  the  transac- 
tion, unless  investigation  is  prevented  by  af- 
firmative efforts  on  the  part  of  the  wrong- 
doer.    (Pa.)   849. 

The  suit  by  a  private  individual  for  pri- 
vate injuries  inflicted  upon  him  by  the  main- 
tenance of  a  public  nuisance  is  held  to  h% 
barred  by  lapse  of  time.     (Wis.)   895. 

A  statute  of  limitations  against  the  liabili- 
ty of  a  stockholder  to  creditors  of  the  cor- 
poration on  his  unpaid  stock  subscription  is 
held  to  begin  to  run  at  the  time  the  corpora- 
tion  becomes  insolvent  as  shown  by  an  as- 
signment for  the  benefit  of  creditors.  (Pa^) 
471. 


IX.  Cbiminal  Law  aicd  PRAcncB. 


The  sending  of  the  original  indictment 
forward  to  the  circuit  court  upon  remission 
of  a  cause  into  it  from  the  district  court 
under  the  provisions  of  U.  S.  Rev.  Stat.  § 
1037,  is  held  not  to  be  such  an  irregularity  as 
will  defeat  the  jurisdiction  of  Uie  former 
court     (C.  C.  A.  1st  C)  568. 

Evidence. 
Evidence  of  the  finding  of  money  at  a  place 
named  in  a  confession  is  held  inadmissible 
against  an  accused  person,  where  the  con- 
53  U  R.  A. 


fession  itself  was  inadmissible  because  it 
was  not  voluntary.     (Miss.)  402. 

Conspiracy. 
One  who  engages  in  a  conspiracy  to  com- 
mit an  unlawful  act,  but  not  one  requiring  a 
depraved,  wicked,  or  malignant  spirit,  is 
held  not  to  be  guilty  of  murder,  where  in 
carrying  out  the  common  design  a  conspira- 
tor kills  a  person,  unless  his  will  assented 
thereto.     (Ky.)   245. 


970  R^UMjg  OF 

(Ckimxnal  Law 

McUicioua  prosecution. 
A  termination  of  a  preaecution  for  obtain- 
ing money  by  false  pretenses,  in  favor  of 
defendant,  which  will  support  an  action  for 
malicious  prosecution,  is  held  not  to  be  ef- 
fected by  his  discharge  secured  by  an  agree- 
ment by  which  defendant,  who  insists  on  a 
postponement,  which  is  objected  to  by  plain- 
tiff, agrees  to  pay  the  amount  found  due  by 
his  accounts,  and  half  the  costs.     (Del.)  715. 

Insane  persons, 

A  trial  of  the  question  of  the  sanity  or 
insanity  of  a  person  sentenced  to  death,  on  a 
claim  that  he  has  become  insane  after  sen- 
tence, i«  held  to  be  in  the  discretion  of  the 
court,  which  is  not  subject  to  review. 
(Wash.)  684. 

Sanity  of  an  accused  being  presumed,  it 
is  held  that  he  has  the  burden,  in  the  first 
^3  L.R.> 
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instance,  to  offer  proof  sufficient  te  raise  a 
reasonable  doubt  on  the  question,  and  there- 
upon the  prosecution  must  establish  his 
sanity  beyond  a  reasonable  doubt.  (Okla.) 
814. 

Libel, 
Naming  a  person  with  whom  plaintiff  has 
committed  adultery,  in  a  cross  bill  in  a  di- 
vorce proceeding  before  a  court  having  juris- 
diction of  the  parties  and  subject-matter,  ii 
held  to  be  absolutely  privileged.     (Mo.)  445. 

Intoxicating  liquors. 
Forfeiture  of  a  liquor-tax  certificate  for 
criminal  acts  is  held  not  to  be  legally  au- 
thorized, by  legislation,  upon  failure  of  the 
holder  to  deny  under  oath  the  allegations  of 
the  petition,  without  any  proof  of  the  conh 
mission  of  the  acts  constituting  the  offense. 
(N.  Y.)  888. 
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liability  o&  865 

Rights  as  to  sale  of,  when  pledged  867 

Bonds;  rights  as  to  sale  of,  when  pledged  857 

Books.     See  Etidbncb. 

Bridares.  Damages  for  breach  of  contract 
as  to,  see  Damages. 

Brokers!  duty  to  disclose  to  principal  the 

Identity  of  a  purchaser  241 

Bnildinars}  prescriptive  right  to  maintain  001 

Carriers }  damage  by  elements  in  con- 
tracts of  678 

<Cenieteries|  prescriptive  right  to  main- 
tain 805 

Checks  I  effect  on  drawer's  liability  of  de- 
lay in  presenting  check  where  drawee 
remains  solvent: — (I.)  Necessity  of 
loss  to  drawer's  discharge;  (II.)  what 
loss  sufficient  to  work  discharge  482 

d-vil  rlarkts.     See  RnMOVAii  of  Causis. 

Ck»1ftabitatloB|  as  consideration  for  sub- 
sequent promise  to  pay  367 

Composition     v»'itli     creditors  |     new 

promise  after  discharge  by  868 

Constitutional  law|  constitutionality  of 

statute  attempting  to  grant  monopoly  768 

Contracts}  what  constitutes  damages  **by 
the  elements"  within  the  meaning  of 
contracts  with  stipulations  referring 
thereto: — (I.)  What  constitutes  dam- 
age by  the  elements  generally;  (II.) 
as  applied  to  covenants  in  leases; 
fill.)  as  applied  to  contracts  by  car- 
riers; (IT.)  other  miscellaneous  con- 
tracts; (Y.)  conclusion  678 
Bffeet  on  contract  of  leaving  price  indefl- 
alte: — (I.)  Introductory;  (II.)  total 
absence  of  price ;  (III.)  option  between 
different  amounts ;  (IV.)  price  depend- 
ent on  contingency:  (a)  market  price 
or  value;  (h)  appraisement  or  award ; 
to)  action  of,  or  with,  other  parties; 
<V.)  when  price  definite  or  certain: 
<•)  to  be  fixed  by  subsequent  agree- 
flMut;  (h)  by  happening  of  subsequent 
event ;  (o)  by  reference  to  former  rela- 
tions; (d)  by  action  of  other  parties; 
4«)  misunderstanding  of  parties;  (f) 
vague  general  statements ;  (g)  promise 
bf  decedent  to  pay  for  services;  (VI.) 
executed  eontract;  value  Instead  of 
price  288 
Hora]  obligation  as  a  consideration  for  a 
promise: — (I.)  The  general  doctrine: 
(a)  history  and  abstract  statement  of 
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doctrine;  (h)  concrete  application  of 
doctrine:  (1)  promise  to  pay  for  past 
support  of  relative;  (2)  cohabitation; 
(3)  promise  to  pay  for  past  support  of 
pauper;  (4)  promise  to  remedy  mis- 
take or  hardship,  or  to  supplement 
past  agreement;  (5)  miscellaneous  in- 
stances: (o)  summary;  (II.)  the  ex- 
ceptions: (a)  generally;  (h)  concrete 
application  of  exceptions:  (1)  new 
promise  after  bar  of  limitation;  (2) 
new  promise  after  discharge  by  opera- 
tion of  law;  (8)  new  promise  after 
voluntary  discharge;  (4)  new  prom- 
ise after  majority;  (5)  new  promise 
by  party  to  negotiable  paper ;  (6)  new 
promise  after  judgment;  (7)  new 
promise  after  discoverture :  (a)  gen- 
erally; (b)  when  original  debt  due 
from  husband;  (o)  when  original 
promise  binding  in  equity ;  (8)  new 
promise  when  original  promise  in  vio- 
lation of  statute  of  frauds;  (9)  new 
promise  when  original  promise  illegal ; 
(10)  past  legal  considerations:  (a) 
generally:  (6)  promise  to  repay  one 
who  voluntarily  pays  another's  debt : 

(0)  promise  to  pay  for  past  services; 
id)  promise  to  pay  for  improvements 

on  property;  (e)  conclusion  353 

Corporations}  Implied  warranty  on  sale 

of  stock  158 

Courts.     See  Rbmoval  of  Causbs. 

Crops.     See  Damaobs. 

Damanres.     See  also  Coxtbactb. 

For  nondelivery  of  telegram  sent  after 

ofBce  hours  782 

Loss  of  profits  as  an  element  of  dam- 
ages for  breach  of  contract: — (I.) 
Scope;  (II.)  genera]  rules  applicable 
to  breach  of  all  kinds  of  contracts: 

(a)  allowance  of  profits  lost  generally ; 

(b)  right  of  action  for;  (c)  effect  of 
remoteness;  (d)  effect  of  speculatlve- 
ness  or  contingency ;  (e)  effect  of  un- 
certainty in  amount;  (/)  requirement 
that  profits  should  have  been  within 
contemplation  of  parties;  (g)  distinc- 
tion between  direct  and  collateral 
profits;  (h)  loss  of  subcontracts  and 
special  bargains;  (<)  general  effect  of 
preventing  performance;  (j)  what 
amounts  to  prevention  of  perform- 
ance: (III.)  contracts  for  services: 
(a)  breach  by  contractor  or  employee : 

(1)  general  rules;  (2)  particular  con- 
tracts: (a)  for  construction  or  repair 
of  ways,  bridges,  public  works,  etc. ; 
(h)  for  construction  or  repair  of  build- 
ings, vessels,  etc. :  (o)  logging  and 
lumber    contracts;     (tf)     for    general 

'         service  or  labor;    (e)   for  services  as 
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agent  or  attorney :  (b)  breach  by  em- 
ployer or  owner:    (1)    general  rales; 

(2)  effect  of  preventing  performance; 

(3)  what  constitutes  prevention  of 
performa«nce ;  (4)  particular  con- 
tracts: (a)  for  railway  construction; 
(b)  elevator  and  storage  contracts; 
<c)  for  construction  of  buildings;  (d) 
for  construction  or  repair  of  bridges, 
roads,  or  streets ;  («)  for  grading,  ex- 
cavation, dredging,  etc. ;  (/)  logging 
and  lumber  contracts ;  (g)  for  mechan- 
ical work ;  (h)  for  services  or  labor 
generally;  (i)  for  real  estate,  Insur- 
ance, and  loan  agencies ;  (j)  contracts 
with  salesmen  and  for  other  agencies ; 
(k)  between  attorney  and  client ;  (I) 
for  compensation  based  on  share  of 
profits;  (IV.)  partnership  contracts; 
(V.)  contracts  for  sale  or  purchase; 
(VI.)  contracts  for  carriage:  (a) 
breach  by  shipper;  (b)  breach  by  car- 
rier :  ( 1 )  measure  of  damages  gener- 
ally ;  (2)  remoteness,  contingency, 
and  uncertainty,  and  their  effect ;  (3) 
notice  of  sale  and  its  effect;  (4)  no- 
tice of  use  and  Its  effect ;  (VII.)  con- 
tracts for  transmission  of  telegrams: 

(a)  rule  as  to  message  in  cipher,  or 
not  showing  meaning:  (b)  rule  when 
message  Is  In  plain  terms:  (1)  the  gen- 
eral right  to  recover ;  (2)  remoteness, 
contingency,  and  uncertainty,  and 
their  effect ;  (c)  rule  when  altered 
message  Is  sent;  (VIII.)  contracts 
with  relation  to  railroad  and  station 
construction;  (IX.)  agreements  not  to 
compete ;  (X.)  leases  and  contracts  and 
covenants  with  reference  to:  (a)  gen- 
eral rules;  (b)  breach  of  covenant  to 
lease  or  renew  ;  (c)  breach  of  covenant  ~ 
to  give  possession  ;  (d)  breach  of  cove- 
nant for  peaceable  possession;  (0) 
breach  of  covenant  to  repair  or  re- 
build ;  (/)  eviction ;  (g)  tenancy  on 
shares;  (h)  breaches  by  tenant ;  (XI.) 
the  charter  or  rental  of  vessels; 
(XII.)  miscellaneous  contracts; 
(XIII.)  duty  to  prevent  or  reduce 
damages;  (XIV.)  deduction  for  release 
from  responsibility;  (XV.)  effect  of  il- 
legality In  contract;  (XVI.)  conclu- 
sion 88 

Kztent  of  trespasser's  liability  for  con- 
sequential Injuries  resulting  from  the 
trespass: — (I.)  In  general;  (II.)  con- 
sequential Injuries  to  property :  (a)  in 
general;  (h)  from  removal  of  fence: 
(1)  In  general;  (2)  loss  of  stock;  (3) 
Injuries  to  crops ;  (c)  caused  by  third 
persons;  (III.)  consequential  Injuries 
to  the  person  :  (a)  In  general ;  health  ; 

(b)  mental  suffering;  (c)  flight  and 
Its  consequences:  (d)  injury  to  reputa- 
tion:  (IV.)   conclusion  626 

D«lliiltlona|  elements  673 

Klementa.     See  Contracts. 

Kl«vatora)  loss  of  profits  as  element  of 

damages  In  case  of  65 

B-vldeiice;  admissibility  of  evidence  ob- 
tained by  aid  of  an  Involuntary  or  In- 
admissible  confession: — (I.)    In   gen- 
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eral ;     (II.)    necessity  of    identifying 
things  found  4iOfX 

Use  of  person's  boolcs  of  account  as  evi- 
dence upon  issues  between  other  par- 
ties:— (I.)  Scope;  (II.)  the  general 
rule;  (III.)  exceptions-— enumerated ; 
(IV.)  entries  against  interest :  (a)  the 
general  rule;  (b)  appllcatloa  to  par- 
ticular classes  of  cases:  (1)  entries  as 
to  receipt  of  rent;  (2)  receipted 
charges  for  services ;  (3)  other  miscel- 
laneous entries;  (V.)  entries  consti- 
tuting part  of  the  ret  geaUe:  (a)  tba 
general  rule;  (b)  application  to  partle- 
ular  cases;  (VI.)  entries  required  by 
legal  or  particular  duty :  (a)  the  gen- 
eral rule;  (6)  application  to  official 
entries;  (0)  application  to  entries  or 
memoranda  of  notice  of  dishonor: 
(VII.)  entries  In  the  coarse  of  busi- 
ness: (a)  the  general  rule;  (b)  appli- 
cation to  entries  by  an  agent:  (1)  in 
his  own  books ;  (2)  In  the  books  of  his 
principal  or  employer;  .(3)  entries  by 
an  attorney;  (c)  application  to  l>ank 
books ;  (d)  application  to  books  by  car^ 
rlers  ;  (e)  application  to  other  miscel- 
laneous entries;  (VIII.)  ancient  books ; 
(IX.)  use  of,  to  contradict,  corrobo- 
rate, or  explain  other  evidence;  (X.) 
entries  treated  as  admissions  or  bm 
creating  an  estoppel :  (a)  the  general 
rule;  (b)  application  to  books  of  debt- 
or to  show  fraud ;  (0)  application  to 
corporate  books  generally ;  (d)  appli- 
cation to  bank  books;  (e)  to  establish 
peraonal  liability  of  a  stockholder  or 
director;  (f)  application  to  partner- 
ship books  of  account ;  (g)  application 
to  other  miscellaneous  entries ;  (h)  ne- 
cessity of  knowledge  of  or  consent  to 
entry;  (XI.)  necessity  of  authentlcar 
tlon  and  proof  of  death  or  absence; 
(XII.)  variation  of  rules  by  statutory 
and  constitutional  provisions;  (XIII.) 
conclusion  SIM 

Federal  courts.  See  Rbmotal  or 
Causks. 

Fences.     See  also  Damacbs. 

Prescriptive  right  to  maintain   .  901 

Friarhti  consequential  injuries  In  case  of     6SS 

Uiffhways.     Damages  for  Breach  of  Con- 
tract as.  to,  see  Damages. 
Prescriptive  right  to  obstruct  891 

Husband  and  wifei  new  promise  after 

disco  vertu  re  366 

ImproTcments)  rights  in  respect  to  com- 
pensation for  Improvements  on  land, 
made  in  good  faith,  under  an  oral  con- 
tract or  gift: — (I.)  Introductory: 
(11.)  when  vendee  entitled  to  recover 
for:  (a)  under  parol  contract;  (b)  un- 
der parol  gift;  (III.)  when  vendor  un- 
able to  make  title;  (IV.)  particular 
and  peculiar  cases  837 

Subsequent  promise  to  pay  for  875 

Infanta  I  new  promise  after  majority  866 

Insolvency!  new  promise  after  discharge 

of  debtor  86ft 

Insurance)  Innocent  misrepresentations 
as  to  health  of  Insured  when  he  has  an 
undiscovered    disease: — (I.)    In 


Indbx  to  Notes. 


976 


817 
365 


702 


97 
673 


«nil;  (II.)  representations  to  the  best 
of  knowledge  and  belief,  etc.;  (III.) 
effect  of  statutory  proTisIons ;  (IV.) 
representatlonB  by  benellclary ;  (V.) 
conclusion  193 

Yalidlty  of  life  Insurance  to  secure  debt 
to  Insurer: — (I.)  In  general;  (II.) 
usurious  transactions  462 

Wife's  right  to  insure  life  of  her  hus- 
band:— il.)  Scope  of  note;  (II.)  the 
right  at  common  law;  (III.)  the  right 
under  statutes:  (a)  the  substance  and 
design  of  statutes;  (h)  their  purpose, 
construction,  and  effect :  (1)  gener- 
ally ;  (2)  wltUi  reference  to  creditors 
of  the  husband ;  (3)  with  reference  to 
title  of  wife  and  children :  (c)  what 
policies  covered  by;  (IV.)  promised 
marriage  and  irregular  marriages; 
(V.)  consent  to  use  by  wife  of  hus- 
band's funds;   (VI.)   conclusion 

Jadcpment;  new  promise  to  pay  after 
I^^ffect    upon   existing   Judgment    lien   of 
proceedings   to    renew,    revive,   or   ex- 
tend the  Judgment 

t«andlord  and  tenant;  loss  of  profits  as 
element  of  damages  for  breach  of  con- 
tract of 
Damage  by  elements  In  case  of  lease 
Klght  of  tenant  to  acquire  title  not  in- 
consistent with  landlord's  title  at  com- 
mencement of  tenancy: — (I.)  In  gen- 
eral ;  (II.)  title  derived  from  Judicial 
sale  during  tenancy;  (III.)  title  de- 
rived from  tax  sale  during  tenancy: 
(a)  when  tenant  has  agreed  to  pay  the 
tax:  (b)  when  tenant  has  not  agreed 
to  pay  the  tax;  (IV.)  adverse  posses- 
sion; (a)  character  of  tenant's  posses- 
sion, generally;  (b)  power  of  tenant  to 
Initiate  an  adverse  possession :  (1) 
generally;  (2)  during  term  for 
years;  (c)  how  initiated:  (1)  requi- 
sites, generally ;  kind  and  amount  of 
proof  necessai-y ;  (2)  holding  over; 
presumption  as  to  tenant's  possession ; 
(3)  nondemand  and  nonpayment  of 
rent;  (4)  acquisition  of  outstanding 
title  or  interest  by  tenant ;  (5)  suc- 
cessors of  tenant  934 

fjlens.     See  Judqmbnt. 

fjlmltatlon    of    actions;    new    promise 

after  bar  362 

Master  and  servant.     See  Damages. 

MineM:  rights  under  tunnel-site  locations: 
—  (I.)  Statutory  authority  for  tunnel- 
site  locations;  (II.)  precedence  as  be- 
tween tunnel  locaLor  and  surface  lo- 
cator; (III.)  extent  of  tunnel  locator's 
right  to  veins  discovered  In  tunnel ; 
(IV.)  necessity  of  following  up  discov- 
ery in  tunnel  by  location  on  surface ; 
(V.)  light  and  duty  of  tunnel  locator 
lo  "adverse"  surface  locations;  mean- 
ing of  "line  of  tunnel;"  (VI.)  expen- 
ditures on  tunnel ;  (VII.)  location  and 
notice  of  tunnel  claim;  (VIII.)  miscel- 
laneous 793 
The  right  to  follow  a  vein  or  lode  on  Its 
dtp  beyond  the  surface  lines  of  the  lo- 
cation:— (I.)  In  general;  (II.)  paraJ-  | 
lelism  of  lines;   (III.)   when  the  apex 
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crosses  both  side  lines ;  (IV.)  when  the 
apex  crosses  an  end  line  and  a  side 
line;  (V.)  when  the  apex  enters  across 
a  side  line  and  departs  across  the  same 
side  line;  (VI.)  identity  of  the  vein  or 
lode;  (VII.)  conflict- and  priority  of 
rights;  (VIII.)  uniting  interests;  lay- 
ing lines  of  Junior,  upon  senior,  loca- 
tion;  (IX.)  the  right  as  affected  by 
contract:  (X.)  degree  of  dip;  (XI.) 
right  as  to  veins  other  than  discovery 
vein ;  (XII.)  title  to  ore  bodies  that 
apex  beyond  claim ;  when  adverse 
party  cannot  follow  dip;  (XIII.)  mis- 
cellaneous 491 

Monopoly;  constitutionality  of  grant  of     763 

Nuisances;  prescriptive  right  to  main- 
tain a  public  nuisance: — (I.)  General 
doctrine;  (II.)  matters  relating  to 
health:  (a)  offensive  trades;  (b)  bur- 
ial of  the  dead;  (o)  pollution  of 
streams,  etc.;  (III.)  highways  and 
places  held  for  public  use :  (a)  ob- 
structions and  encroachments  In  gen- 
eral;  (b)  railroads;  (c)  fences,  build- 
ings, and  other  structures;  (d)  side- 
walks ;  (e)  nuisances  relating  to  wa- 
terways 891 

Partnership;  loss  of  profits  as  element 

of  damages  In  case  of  81 

Payment;  by  third  person ;  promise  to  re- 
pay 872 

Pbysiclan.     See  Evidbncb. 

Pledcre;  rights  of  pledgeor  and  pledgee  In 
respect  to  sale  of  collateral  bonds  and 
commercial  paper: — (I.)  Authority  to 
sell:  (a)  express  contract :  (1)  bonds; 
(2)  commercial  paper;  (b)  Implied 
contract:  (1)  bonds;  (2)  commercial 
paper ;  (II.)  notice  of  time,  place,  and 
manner  of  sale;  (III.)  Judicial  and  ex- 
ecution sales;  (IV.)  who  may  pur- 
chase; (V.)  remedy  of  pledgeor  857 

Poor  persons;  promise  to  pay  for  past 

support  of  358 

Prescription.     See  Ncisancbs. 

Price.     See  Contr-vcts. 

Principal  and  surety;  effect  on  sure- 
ty's liability  of  usury  In  consideration 
for  extension  of  time  to  principal : — 
(I.)  effect  of  payment  of  usury;  (II.) 
effect  of  contract  to  pay  usury ;  (III.) 
siimmary  318 

Profits.     See  Damages. 

Railroads.     Damages  for  Breach  of  Con- 
tracts as  to,  seo  Damages. 
Prescriptive  right  to  maintain  900 

Relatives;  promise  to  pay  for  past  sup- 
port of  358 

Removal  of  canses;  removal  of  crim- 
inal causes  into  Federal  courts  from 
other  Federal  or  from  state  courts : — 
(I.)  From  other  Federal  courts:  (II.) 
from  state  courts:  (a)  power  of  Con- 
gress to  authorize  removals;  (&)  re- 
movals under  U.  S.  Rev.  Stat.  §  641, 
to  protect  Federal  rights:  (1)  terms 
of  statute  generally ;  (2)  local  preju- 
dice: (3)  discrimination  as  to  Jurors: 
(4)  effect  of  removal ;  (c)  removals 
under  U.  S.  Rev.  Stat,  i  643,  of  c  luses 
against  Federal  officers:  (1)  terms  of 
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•tatate  generally ;  (2)  commencement 
of  prosecution ;  (8)  who  entitled  to  re- 
moval; (4)  effect  of  removal;  (d)  re- 
movals under  act  of  Congress  of 
March  3,  18d3 ;  (III.)  from  territorial 
courts  568 

Sale.     See  Corporations. 

Statute  of  Crniids.     See  Contracts. 

Telearraphs)  liability  of  telegraph  com- 
pany sending  message  to  office  after 
hours  of  closing: — (I.)  Nature  of  sub- 
ject; (II.)  rules  as  to  office  hours; 
reasonableness;  (III.)  notice  to  pa- 
trons; (IV.)  special  contracts  as  to 
delivery :  (a)  nature,  application,  and 
effect  generally;  (&)  excuses  for  non- 
compliance; (c)  contracts  restricting 
liability;  (V.)  damages;  (VI.)  the  rule 
under  statutes  Imposing  penalty  for 
delay;  (VII.)  conclusion  732 

Loss  of  profits  as  element  of  damage  for 
breach  of  contract  as  to  91 
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Trespaaa.     See  Damages. 

Uanry.     See  also  Principal  an» 
By  contract  for  life  Insurance 

Vendor  and  pnrchaaer.  See  Ixpr^vb- 
mbnts. 

Voters  and  elections |  Federal  eontroi 
of  elections: — (1.)  Existence,  sources, 
and  extent  of  power:  (a)  existence: 
(b)  sources;  (c)  extent:  (1)  congres- 
sional elections;  (2)  other  elections: 
(3)  requiring  state  officers  to  obey 
state  laws;  (II.)  under  art.  1,  U.  S. 
Const.;  (III.)  under  art.  2,  U.  8. 
Const. ;  (IV.)  under  14th  Amendment ; 
(V.)  under  15th  Amendment;  (VI.) 
summary  of  present  statutes 

Warranty.     See  Corporations. 

Waters)  prescriptive  right  to  poU«te  or 
obstruct 
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ABORTIOK. 

Death  of  Insured  while  Submitting  to, 
see  Insubance,  14,  16;  Trial,  1. 

Notes  and  Briefs. 

Abortion;  necessitj  for;  misdemeanor; 
when  possible  to  commit.  328 

ACCESSORY. 

Indictment  against,  see  Indictment,  1. 

ACCOMPLICES. 

Evidence  of,  see  Evidenoe,  30-33. 
Conviction    on    Testimony  of,  see  Evi- 
dence, 46. 

ACCOUNT. 

Between  Attorneys,  see  Equttt,  1 ;  Evi- 
dence, Notes  and  Briefs. 

ACTION  OR  SUIT. 

Who  may  Enforce  Husband's  Contract, 

see  uontbacts,  4. 
Waiver    of    Condition    Precedent,    see 

Pleading,  2. 

1.  The  municipality  and  the  abutting 
property  owner  cannot  be  sued  jointly  to  re- 
oover  damages  for  injuries  caused  by  a  de- 
fective sidewalk.  Dutton  t.  Lansdowne 
(Pa.)  469 

2.  When  one  person  agrees  with  another 
on  a  sufficient  consideration  to  do  a  thins 
for  the  benefit  of  a  third  person,  such  third 
person  may  enforce  the  agreement  if  it  is 
not  rescinded  before  acceptance.  Ransdel 
▼.  Moore  (Ind.)  753 

3.  No  action  can  be  maintained  on  a  con- 
tract and  bond  in  favor  of  a  municipal  cor- 
poration, conditioned  to  erect  a  plant  for  it 
and  turn  it  over  free  and  clear  of  all  claims 
for  materials,  b^  a  third  person  who  has 
furnished  materials  which  have  not  been 
paid  for,  where  there  is  neither  an  intent 
to  secure  his  claim,  nor  any  promise  l^ally 
enforceable  in  his  favor.  Klectric  Appliance 
Co.  V.  United  States  FideUty  &  G.  Co. (Wis.) 

609 
Eleotiom  of  remedies* 

4.  If  a  person  pursues  a  cause  of  action 
which  he  erroneously  supposes  he  has,  and 
is  defeated  because  of  the  error,  he  is  not 
precluded  thereby  from  suing  over  upon  the 
proper  cause  of  action.  Fuller-Warren  Co. 
V.  Harter  (Wis.)  603 

5.  The  rule  that  a  choice  of  one  of  two 
inconsistent  remedies  or  causes  of  action 
waives  the  other  applies  only  where  there 
are  two  such  remeoies  or  causes  of  action. 

Id. 
oS  L.  B.  A. 


6.  The  remedy  of  a  purchaser  at  a  fore- 
closure sale  of  a  leasehold,  by  the  terms  of 
which  he  is  to  receive  the  property  free 
from  unpaid  rent,  who  is  compelled  to  pay 
such  rent,  is  by  application  in  the  foreclo- 
sure suit,  and  not  by  independent  litigation 
with  the  receiver  at  law.  Stokes  v.  Hoflf- 
man  House  (N.  Y.)  870 

7.  An  administrator  of  a  person  whose 
death  was  caused  by  negligence  must  elect 
between  a  common-law  right  of  action  for 
mental  and  physical  sufTerinff  of  the  intes- 
tate, and  a  statutory  cause  of  action-  for  his 
death.    Thomas  v.  Maysville  Qas  Ca  (Ky.) 

147 

8.  A  person  seeking  to  recover,  for  part 
performance  of  a  contract,  from  one  who  has 
rightfully  terminated  the  same,  must  sue 
upon  the  contract  or  for  damages,  not  upon 
a  quantum  meruit,  though  his  recovery 
must  be  upon  that  basis;  it  being  presumed 
that  he  earned  and  is  entitled  to  the  con- 
tract rate  for  the  time  his  services  contin- 
ued, till  the  contrary  is  shown  by  evidence 
to  sustain  a  properly  pleaded  counterclaim. 
Hildebrand  v.  American  Fine  Art  Co. (Wis.) 

826 
Notes  and  Briefs. 

Action;  election  of  remedy;  in  general; 
on  contract  of  sale.  604 

By  third  person  on  contract.  391,  611 

Voluntary  nonsuit;  right  to  commence 
new  action.  931 

Parties;  joinder  of;  different  liabilities; 
municipality  and  property  owner;  injury 
from  defect  in  highway.  469 

Parties  to  bill  in  equity  to  partition  or 
sell  land  subject  to  remainders;  nonexist- 
ence of  tenant  of  first  estate  of  inheritance. 

478 
ADMISSION. 

See  Evidence,  28. 

ADUTTERY. 

See  Libel  and  Slander,  1. 

ADVERSE  POSSESSION. 

Of  Crossing   over   Railroad    Track,  see 

Easements,  2. 
Presumption  as  to,  see  Evidence,  6. 
Evidence  as  to,  see  Evidence,  34. 
By  Tenant,  see  Landlord  and  Tenant, 

See  also  Limitation  of  Actions,  3. 

1.  A  claim  of  title,  or  specific  intent  to 
make  the  land  his  own,  is  not  necessary  to 
perfect  the  title  of  one  in  adverse  possession 

976 


«76 


Alimony — Appeal  and  Error. 


of     real    estate   for   the   statutory   period. 
Carney  v.  Hennessey  (Conn.)  699 

2.  Entering  into  possession  of  a  portion 
of  a  cemetery  lot  which  is  inclosed  oy  one 
claiming  to  be  the  owner  of  such  portion, 
and  erecting  a  substantial  iron  fence,  so  as 
to  divide  the  part  so  claimed  from  the  re- 
maining part  of  the  lot,  is,  as  to  that  pecu- 
liar character  of  property,  an  act  showing 
adverse  possession,  of  a  public  nature,  to- 
tally irreconcilable  with  cotenancy,  and 
amounts  to  an  actual  ouster  of  others  claim- 
ing to  be  tenants  in  common  with  the  pos- 
sessor.    Koumillot  V.  Gardner  (Ga.)         729 

Notes  and  Briefs. 

See  also  Deeds. 

Adverse  possession;  right  of  tenant  to  ac- 
quire title  by.  934 

Title  by.  935 

Title  by;  essentials  of;  specific  intent  to 
oust  owner.  700 

Against  cotenant;  by  grantee  of  cotenant; 
color  of  title;   what  constitutes.  730 

AUMONY. 

Effect  of  Discharge  in  Bankruptcy  on, 
see  Bankbuptcy,  4. 

ABfENDMENTS. 

See  Pleading,  6,  7. 

AMUSEMENTS. 

See  Intoxicating  Liqttobs,  5. 

ANIMALS. 

Ordinance  for  Muzzling  Dogs,  see  Ck)N- 

STITUTIONAL  LaW,  2,  11. 

Injury    to,    on    Railroad    Track,     see 
Railroads,  7. 

The  killing,  by  police  officers,  of  an  un- 
muzzled dog,  when  running  at  large  upon  the 
city  streets,  unattended  by  any  person,  at 
a  time  when  there  is  danger  of  hydrophobia 
and  an  •ordinance  requires  dogs  to  be  muz- 
zled or  confinedyis  justified  byBurns's  (Ind.) 
Rev.  Stat.  1894,  §  2857,  the  substance  of 
which  is  re-enacted  in  Burns's  Supp.  Rev. 
Stat.  1897,  $§  2804a-28a4o  (Ind.  Acts  1897, 
p.  178).    Walker  v.  Towle  (Ind.)  749 

ANTENUPTIAL  CONTRACT. 

As  Consideration,  see  Contbacts,  4. 

APPEAL  AND  ERROR. 

From  Justice's  Judgment,  see  Justice 
OP  the  Peace. 

1.  Where  both  the  parties  to  a  case  move 
for  a  new  trial,  the  granting  of  either  mo- 
tion leaves  the  case  pending  in  the  lower 
court,  and  while  it  so  remains  a  judgment 
overruling  the  other  motion  cannot  be  law- 
fully brought  to  the  supreme  court  for  re- 
view. Central  of  Ga.  R.  Co.  v.  Murphey  & 
Hunt  (Ga,)  720 

Decisiona  revie^rable. 

2.  An  order  entered  upon  motion,  setting 
naide  a  judgment  entered  upon  the  verdict 
of  a  jury,  and  granting  a  new  trial  unless 
the  party  in  whose  favor  the  judgment  was 
entered    submits    to   a   specified    reduction 
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thereof,  is  an  intermediate  order  which  ib 
viewable  without  any  exceptions  thereto,  un- 
der Ky.  Rev.  Stat.  1898,  §  3070,  on  appeal 
from  a  judgment  which  is  entered  in  accord- 
ance with  the  order,  with  his  consent,  for  th« 
reduced  amount.  Hildebrand  v.  Americaa 
Fine  Art  Co.   (Wis.)  826 

3.  The  discretion  of  the  trial  judge  in 
denying  a  motion  to  set  aside  the  report  of 
physicians  to  the  effect  that  the  condition 
of  a  person  sentenced  to  death  was  the  sama 
as  at  the  time  of  the  trial,  and  refusing  to 
submit  the  question  of  his  sanity  or  insanity 
for  determination  by  a  tribunal  before  which 
the  convict  might  be  represented  by  counsel 
and  produce  witnesses,  is  not  subject  to  re- 
view by  appeal.  State  t.  Nordstrom 
(Wash.)  584 

Reoord  and  case  In  appellate  conrt. 

4.  A  motion  for  judgment  on  the  pleadings 
is  not  part  of  the  record,  and  can  only  be 
made  part  of  the  record,  so  aa  to  be  consid- 
ered on  appeal,  by  a  bill  of  exceptions. 
Sternberg  v.  Levy   (Mo.)  438 

Ezoeptions;  raising;  qneations  helonr. 

6.  A  motion  for  a  new  trial  is  not  neces- 
sary to  preserve  the  right  to  have  a  review 
in  the  appellate  court  of  the  action  of  the 
trial  court  in  striking  out  on  motion  a  por- 
tion of  a  pleading.  Id. 

6.  A  statement  by  the  clerk  in  the  tran- 
script, that  motions  were  filed  for  judgment 
on  the  pleadings,  is  not  sufficient  to  bring 
the  motions  before  the  appellate  court  for 
consideration,  if  they  do  not  appear  in  the 
transcript  and  were  not  made  part  of  the 
record.  Id. 

7.  The  appellate  court  will  not  review  a 
discrepancy  between  an  indictment  charging 
misapplication  of  funds  on  Septen^ber  1, 
1893,  and  proof  showing  the  transaction  to 
have  been  on  November  1,  1894,  where  no 
exception  was  taken  with  reference  to  it, 
and  there  is  nothing  to  show  that  any  prac- 
tical injustice  was  done  by  it  in  the  trial 
of  the  cause.  Jewett  v.  United  States  (C. 
C.  A.  1st  C. )  668 
Hearing  and  determination. 

Waiver  by  Failure  to  Plead,  see  Plkadino, 

1. 
See  also  supra,  7;  infra,  23. 

8.  The  granting  of  a  preliminary  injunc- 
tion in  an  action  to  enjoin  the  abstraction 
of  ore  in  alleged  violation  of  plaintifTs  min- 
ing claim  is  so  largely  a  matter  of  discretion 
that  it  will  be  sustained  upon  appeal,  where 
there  has  been  a  reasonable  showing  made 
in  support  of  the  application  in  the  court 
below.  Parrot  Silver  ft  C.  Co.  v.  Heinze 
(Mont.)  491 

9.  Error  in  refusing  to  allow  the  cross- 
examination  of  a  witness  may  be  cured  by 
subsequently  permitting  such  cross-examina- 
tion.   Mason  v.   Southern  R.  Co.    (&   C.) 

913 

10.  If  a  party  accept  a  privilege  granted 
to  take  judgment,  upon  the  theory  uat  all 
facts  warranting  a  more  favorable  judg- 
ment are  established  against  him,  he  can- 
not thereafter  change  his  attitude  as  te  the 
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•existence  of  such  facts,  for  the  purpose  of 
preventing  a  review  of  any  question  legiti- 
mately arising  thereon,  on  an  appeal  from 
such  judgment.  Hildebrand  v.  American 
Fine  Art  Co.   (Wis.)  826 

'Who  may  be  heard. 

11.  The  question  of  costs  allowed  by  the 
trial  court  will  not  be  considered  on  appeal, 
at  the  instance  of  the  party  prevailing  in  the 
trial  court,  where  no  appeal  was  taken 
from  the  judgment  upon  that  question. 
Carney  v.  Hennessey  (Conn.)  699 

Revie^r  of  Terdiot  or  Undines. 

Excessiveness  of  Damages,  see  Damages,  9. 

12.  The  appellate  court  will  not  interfere 
with  the  jury's  adoption,  as  a  basis  for  their 
verdict,  of  one  of  several  theories  as  to  the 
cause  of  an  accident,  where  it  is  reasonably 
deducible  from  the  evidence.  Livermore 
Foundry  &  M.  Co.  v.  Union  Compress  & 
Storage  Co.   (Tenn.)  482 

13.  That  the  trial  court  found  in  accord- 
ance with  the  testimony  of  one  witness 
against  that  of  three  others  is  not  ground 
ior    exception.    Condon    t.    Pomroy-Qrace 

(Conn.)  696 

14.  A  finding  by  the  trial  court  that  cer- 
tain land  is  overflowed  with  back  water 
from  a  dam,  which  is  supported  by  a  fair 
preponderance  of  the  eviaence,  will  not  be 
disturbed  by  the  appellate  court.  Chamley 
v.  Shawano  Water-Power  &  R.  Improv.  Co. 
(Wis.)  895 

15.  A  finding  by  the  trial  court  that  there 
is  not  an^  doubt  of  the  sanity  of  the  accused, 
upon  which  it  refuses  to  impanel  a  jury  to 
try  that  question,  has  the  same  effect  on 
appeal  as  a  verdict  of  a  jury  against  the  ac- 
cused.    Mass  T.  Oklahoma    (Okla.)         814 

16.  The  appellate  court  will  not  review  a 
finding  of  the  trial  court  that  an  agent  for 
li<juidating  the  affairs  of  an  insolvent  bank 
misapplied  its  funds  by  declaring  and  pay- 
ing a  dividend  on  stock  belonging  to  himself, 
while  he  claims  that  it  belonged  to  a  third 
person,  where  there  was  persuasive  evidence 
to  go  to  the  jury  in  favor  of  the  finding, 
among  which  was  the  nonproduction  of  the 
check  by  which  the  money  was  paid,  and  the 
existence  of  uncollected  indebtedness  of 
the  third  person  to  the  bank  of  more  than 
the  amount  of  the  dividend.  Jewett  v. 
United  States  (C.  C.  A.  1st  C.)  568 

Prejndioial  errors. 

17.  Refusing  to  allow  a  witness  to  answer 
a  question  which  calls  for  an  expression  of 
opinion  will  not  warrant  reversal,  even  if 
erroneous,  when  it  was  harmless.  Mason  v. 
Southern  R.  Co.  (S.  C.)  913 

18.  An  inapplicable  illustration  in  an  in- 
struction to  the  jury  is  not  prejudicial  er- 
ror, if  it  is  not  such  aa  to  mislead  them. 

Id. 

19.  A  technical  error  in  saying  that  an 
infant  sixteen  months  old  could  not  be  a 
trespasser  is  not  prejudicial  error  in  an  in- 
struction to  the  jury  as  to  the  killing  of 
^e  infant  by  a  train,  when  the  remarks  of 
the  judge  draw  the  attention  of  the  jury  to 
the  distinction  between  the  infant  and  an 


adult,  and  state  that  such  an  infant  could 
not  be  guilty  of  contributory  negligance,  and 
does  not  know  right  from  wrong.  Id. 

20.  An  instruction  permitting  one  charged 
with  conspiracy  to  murder  to  be  found 
guilty  as  an  accessory  before  the  fact, 
whether  he  was  present  at  the  time  of  the 
shooting  or  not,  is  not  prejudicial  error 
where  dere  is  no  evidence  that  accused  was 
present.    Powers  v.  Com.  (Ky.)  245 

21.  A  refusal  to  instruct  a  jurv  in  accord- 
ance with  suggestions  contained  in  special 
questions  presented  for  submission  to  them, 
or  the  giving  of  instructions  in  regard  to  a 
particular  subject,  is  not  reversible  error,  if, 
nj  the  verdict  rendered,  it  is  clear  that  the 
facts  necessary  to  the  applicability  of  such 
instructions  given  or  refused  did  not  exist. 
Teach  v.  Milwaukee  Electric  R.  &  Light  Co. 
(Wis.)  618 

22.  A  correction  of  an  instruction  durins 
the  argument  is  not  ground  for  reversal, 
when  it  merely  adds  what  has  been  impliedly 
expressed  in  another  instruction,  although 
amendments  should  not  ordinarily  be  made 
after  the  argument.  Henderson  r.  Clayton 
(Ky.)  146 

Jndcment* 

23.  An  appeal  by  a  purchaser  of  a  pledged 
note  at  an  invalid  sale  of  it,  from  a  decree 
allowing  his  claim  against  the  estate  of  an 
indorser  only  for  the  amount  which  he  paid 
for  the  note,  and  denying  his  right  to  the 
face  value,  brings  up  the  question  of  his  title 
to  the  note,  and  authorizes  the  court  to  re- 
verse the  decree,  not  only  so  far  as  it  is 
against  him,  but  also  that  part  of  it  which 
is  in  his  favor.    Moses  t.  Grainger  (Tenn.) 

857 
RelienrlnB. 

24.  A  motion  for  a  new  trial  for  newly  dis- 
covered evidence  cannot  be  considered  on  a 
petition  to  rehear  on  appeal,  even  if  due  dili- 
gence has  been  shown.  Fleming  t.  Borden 
(N.  C.)  316 

KOTBS  AND  BRISrB. 

Appeal;  review  of  discretionary  relief  by 
way  of  specific  performance.  567 

APPORTIONMEXT. 

Of  Insurance  Money,  see  Insukanoi,  6. 

ASSAUTT. 

By  Servant,  Master's  Liability,  see  Mas- 
ter AND  Sebvant,  11. 

A88E8SlffEHT8. 

See  Public  Impbotemknts. 

A88IGKlffEHT. 

Of  Overdue  O)rporate  Notes,  see  Corpo- 
rations, 9. 

ATTORinE:Y8. 

ChampertouB  Agreement  by,  see  Chax- 

PEKTY. 

Partnership  between,  see  Eqxtitt. 
Administrator   as  Assistant  Attorney, 
see   Executors  and   Administba- 

TORS. 

See  also  Estoppel,  1. 
1.  The  relation  of  attorney  and  client  Is 
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«oiifideiitial.  The  attorney  by  his  obliga- 
iion  is  bound  to  discharge  his  duties  to  his 
client  with  the  strictest  fidelity,  and  he  is 
amenable  to  the  summary  jurisdiction  of  the 
court  for  dereliction  of  duty.  Re  Evans 
(Uteh)  952 

2.  An  attorney  who,  in  th^  pursuit  of  his 
profession,  makes  an  agreement  which  is 
against  public  policy,  is  guilty  of  a  flagrant 
breach  of  professional  duty.  Id. 

3.  A  party  employed  to  act  as  agent  in  se- 
curing the  services  of  attomevs  cannot  con- 
tract to  receive  a  portion  of  the  fees  himself 
as  assistant  attorney.  He  cannot  be  both 
principal  and  agent,  for  such  a  transaction 
is  against  public  policy  and  void.  Id. 

4.  Champerty  renders  an  attorney  amen- 
able to  the  summary  jurisdiction  of  the 
court,  notwithstanding  it  may  be  effectual 
as  a  defense  to  the  ^orcement  of  a  con- 
tract. Id. 

5.  Xhe  summary  proceeding  of  disbarment 
is  civil,  not  criminal,  but  requires  more  than 
a  preponderance  of  the  evidence.  The  guilt 
of  the  attorney  must  be  clearly  established. 

Id. 
Notes  ai^d  Briefs. 

Attorneys;  damages  for  breach  of  con- 
tracts with.  67,  79 

Disbarment;  grounds  for.  056 

BAGGAGE. 

See  Cabriebs,  0,  7. 

BAIL. 

Garnishment  of  Money  Deposited  as,  see 
Garnishment. 

BANKRVPTCY. 

Showing  Jurisdiction   in  Pleading,  see 
Pleading,  5. 

1.  A  bankruptcy  trustee  has  sufficient  in- 
terest to  be  entitled  to  contest  the  claim  of 
the  bankrupt's  landlord  to  a  lien  on  the  as- 
sets for  rent.  Atkins  v.  Wilcox  (C.  C.  A. 
5th  C.)  118 

2.  A  petition  for  bankruptcy  filed  by  a 
tenant  at  a  time  when  there  is  no  default 
in  payment  of  rent  notes  does  not  mature 
the  notes  for  the  remainder  of  the  term,  so  as 
to  give  the  landlord  a  lien  on  the  bankrupt's 
assets  for  their  amount,  under  a  provision 
in  the  contract  that  upon  failure  to  pay  rent 
punctually  the  rent  for  the  unexpired  term 
shall  at  once  become  due  and  exigible.        Id. 

3.  Under  a  statute  requiring  debts  to  be 
fixed  liabilities  absolutely  owing  at  the  time 
of  filing  the  petition,  to  be  provable  in  bank- 
ruptcy, claims  for  unaccrued  rent  are  not 
provable,  where  by  the  terms  of  the  lease 
the  rent  is  to  abate  in  case  of  destruction  of 
the  property  or  the  lessee  is  deprived  of  its 
use.  Id. 

Disoliaree. 

4.  A  discharge  in  bankruptcy  includes  lia- 
bility under  a  judgment  for  future  instal- 
ments of  alimony,  where  the  state  law  makes 
the  husband  an  ordinary  debtor,  under  such 
judgment,  for  a  fixed  sum  of  money  for  which 
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his  estate  is  liable,  in  the  same  manner  thai 
it  would  be  liable  for  a  debt  due  upon  any 
contract.     Fite  v.  Fite  (Ky.)  265 

5.  A  debt  arising  from  the  sale  and  collec- 
tion of  the  proceeds  of  property  conditioiuLl- 
ly  sold  to  the  vendor,  with  retention  of  title 
until  the  payments  were  made  as  required 
by  the  contract,  is  not  within  the  provision 
of  the  bankruptcy  act  excepting  from  the 
operation  of  the  discharge  debts  created  by 
fraud,  etc.,  while  acting  as  an  officer  "or  in 
any  fiduciary  capacity;"  but  the  discharge 
will  reach  it  under  the  other  provisions  of 
the  act.     Bryant  v.  Kinyon  (Mich.)  801 

6.  A  surety  on  a  capias  bond  in  a  suit  to 
hold  the  principal  liable  for  selling  and  con- 
verting the  proceeds  of  property  sold  to  him 
on  condition  cannot  be  held  after  the  prin- 
cipal has  been  discharged  in  bankruptcy.  Id. 

Notes  and  Briefs. 

Bankruptcy;  new  promise  after  discharge 
by.  3U2 

Liability  of  surety  on  capias  bond;  ef- 
fect of  discharge  in  bankruptcy;  liability  for 
conversion  as  arising  from  fiduciary  rela- 
tion within  statute.  801 

Alimony  as  provable  debt.  266 

Priority  of  existing  liens  and  equities;  of 
claim  for  future  rent.  11$ 

BANKS. 

Estoppel  to  Claim  Deposit,  see  Estop- 
pel, 3. 

Indictment  for  Misapplying  Funds  of. 
see  Indicthent,  4,  5. 

Interest  on  Deposit,  see  Intebest. 

Laches  as  to  Deposit,  see  Limitation 
OF  Actions,  6. 

1.  A  shareholder  is  not,  by  reason  of  his 
relation  to  the  bank,  precluded  from  rec<»%*er- 
ing  back  a  deposit  fraudulently  taken  by  the 
bank  when  insolvent.  Richardson  v.  Olivier 
(C.  C.  A.  5th  C.)  113 

2.  A  cashier's  check  given  to  a  depositor 
as  a  mere  acknowledgment  of  indebtedness 
on  the  part  of  the  bank  to  him,  being  in 
legal  eiTect  the  same  as  a  certificate  of  de- 
posit or  a  certified  check,  does  not  amount 
to  an  assignment  to  him  by  the  bank  of  the 
amount  of  the  check,  so  as  to  give  him  any 
better  right  against  the  receiver  of  the  bank 
than  he  would  have  had  by  reason  of  his  or- 
iginal deposit.  Clark  v.  Chicago  Title  A  T. 
Co.   (111.)  232 

3.  An  agent  appointed  to  wind  up  the  af- 
fairs of  an  insolvent  bank  is  subject  to  in- 
dictment under  U.  S.  Rev.  Stat.  S  5209,  in 
case  he  wilfully  misapplies  its  funds,  al- 
though such  office  was  not  created  by  statute, 
since  it  has  long  been  recognised  as  per- 
mitted by  law,  and  the  word  "'agent"  is  used 
in  the  statute  as  descriptive  of  those  subject 
to  its  provisions.  Jewett  y.  United  States 
(C.  C.  A.  1st  C.)  568 

4.  That  an  agent  to  wind  up  the  affairs  of 
an  insolvent  bank  was  appointed  by  vote  of 
the  stockholders  does  not  make  him  their 
individual  agent,  rather  than  the  agent  of 
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the  corporation,  so  as  to  take  him  out  of  the 
provisions  of  U.  S.  Rev.  Stat.  §  5209,  which 
provides  for  the  punishment  of  agents  of 
banks  who  misapply  the  bank  funds.        Id. 

Notes  and  Briefs. 

Banks;  liability  of  cashier  for  negligence. 

517 

Agent  in  liquidation  as  agent  of  bank. 

570 

Necessity  of  demand  to  render  deposit 
due;  recovery  of  interest;  effect  of  insol- 
vency. 603 

BICYCLES. 

Local  Act  as  to  Tax  on,  see  Statutes, 

9. 
Tax  on,  see  Taxes,  3-5. 

A  bicycle  path  constructed  with  the  pro- 
ceeds of  a  tax  on  bicycles  is  a  highway  for 
bicyclists  and  pedestrians.  Ellis  v.  Frazier 
(Or.)  454 

BliXBOARDS. 

1.  Charter  authority  to  license  bill  post- 
ers and  prescribe  the  terms  and  conditions 
upon  which  any  such  license  shall  be  granted 
includes  power  to  regulate  the  height  of 
boards  elected  for  the  purpose  of  bill  post- 
ing, so  far,  at  least,  as  such  regulation  is 
necessary  to  the  safety  or  welfare  of  the  in- 
habitants of  the  city  or  persons  passing 
along  the  street.  Rochester  v.  West  (N. 
Y.)  648 

2.  Liability  for  erecting  a  billboard  in  ex- 
cess of  the  height  authorized  by  ordinance  is 
not  controlled  by  the  fact  that  no  injury 
has  occurred  by  reason  thereof,  or  that  it  is 
improbable  that  any  such  injury  will  occur 
therefrom.  Id. 

3.  An  ordinance  limiting  the  height  of 
billboards  to  C  feet,  unless  permission  to  ex- 
ceed that  height  is  expressly  given  by  the 
common  council,  is  not  unreasonable,  or  an 
undue  restraint  of  a  lawful  trade  or  busi- 
ness, or  a  restraint  upon  a  lawful  and  ben- 
eficial use  of  private  property.  Id. 

BILLS  AKD  NOTES. 

For  Rent,  see  BANKBtoPTCY,  2. 

Of  Corporation,  Assignment  of,  see  COB- 

PORATIONS,  0. 

Parol  Evidence  as  to,  see  Evidence,  14. 

If  mortgaged  property  is  sold  and  is  paid 
for  by  check  payable  to  the  mortgagor,  who 
thereupon  indorses  and  delivers  it  to  the 
mortgagee   for   the  purpose  of  having  the 

groceeds  applied  upon  the  debt,  the  Tatter 
I  not  a  bona  fide  holder  for  value  and  with- 
out notice  of  the  equities  which  may  have 
grown  out  of  the  falsity  of  representations 
or  failure  of  a  warranty  of  the  quality  or 
condition  of  the  property  sold.  National 
Citizens'  Bank  v.  Ertz  (Minn.)  174 

Notes  and  Briefs. 

Bills  and  notes;  new  promise  to  create 
liability  on.  365 

Rights  as  to  sale  of,  when  pledged.  857 
U  L.  B.  A. 


Accommodation  paper;  rights  of  pur- 
chaser at  less  than  face  value.  858 

BOARD  OF  EDUCATION. 

See  Mandamus,  Schools,  Notes  and 
Briefs. 

BONDS. 

Suit  on,  by  Third  Person,  see  Action 
OR  Suit,  3. 

Efi'ect  on  Surety  of  Principal's  Dis- 
charge in  Bankruptcy,  see  Bank- 
ruptcy, 6. 

1.  Failure  to  disclose  to  persons  signing 
an  assent's  bond  in  ignorance  of  the  fact, 
that  he  has  been  short  in  his  accounts,  and 
is  retained  in  his  emplovment  only  on  condi- 
tion that  he  pays  the  shortage  and  executes 
a  new  bond,  is  such  a  fraud  on  their  rights 
as  will  discharge  them  from  all  liability  on 
the  bond.  Connecticut  Gen.  L.  Ins.  Co.  v. 
Chase  (Vt.)  510 

2.  Kccov^ry  on  a  bond  conditioned  that  a 
postmaster  shall  turn  over  the  money  re- 
ceived in  the  money  order  department  of  his 
oflice  is  not  prevented  by  the  fact  that  the 
money  was  embezzled  without  his  fault  or 
neglect,  by  a  clerk  holding  office  under  the 
civil  service  rules  of  the  government.  Bryan 
v.  United  States  (C.  C.  A.  0th  C.)  218 

3.  Payment  in  full  and  acceptance  of  a 
plant  by  a  city  under  a  contract  for  its  con- 
struction will  release  sureties  on  the  con- 
tractor's bond  from  liability  under  a  con- 
dition that  materials  shall  be  paid  for, 
where  the  contract  provides  that  before  pay- 
ment is  made  the  contractor  shall  present 
receipts  in  full  for  all  materials  furnished. 
Electric  Appliance  Co.  v.  United  States  Fi- 
delity &  G.  Co.  (Wis.)  609 

Notes  and  Briefs. 

Bonds;  of  city  contractor;  liability  on,  to 
laborers  or  materialmen;  power  of  munici- 
pality to  take.  610 

Rights  as  to  sale  of,  when  pledged.     857 

Release  of  surety  by  concealment  of  risks 
known  to  obligee.  511 

Liability  of  surety  of  postmaster  for  de- 
linquencies of  subordinates.  218 

BOOKS. 

See  Evidence,  Notes  and  Briefs. 

BOOMS. 

Oral  Contract  as  to,  see  Contracts,  7. 
See  also  Waters,  2. 

BOUNDARY. 

Evidence  as  to,  see  Evidence,  28,  20, 


Evidence  of,  see  Evidence,  37. 


• 

The  concealment  of  the  identity  of  the 
purchaser  from  his  principal  will  not  pre- 
clude a  broker  from  recovering  his  commis- 
sion on  a  sale  of  land,  where  it  does  not  ap- 
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pear  that  there  was  anything  in  the  facts 
or  circumstances  to  render  that  fact  of  any 
importance  to  the  seller.  Veasey  v.  Carson 
(Mass.)  241 

Notes  and  Bbiefs. 

Brokers:  duty  to  disclose  to  principal  the 
identity  of  a  purchaser.  241 

BROTHERS  AND  SISTERS. 

Insurable  Interest  in  Life  of,  see  In- 
surance, 8,  9. 

BiniiDINGS. 

Notes  and  Bbiefs. 

Buildings;  prescriptive  right  to  main- 
Uin.  QOl 

BX7RDEK  OF  PROOF. 

See  Evidence,  1-10. 

BURIAL. 

See  Corpse,  Notes  and  Briefs. 

BURIAL  PERMIT. 

See  Cemeteries,  2. 

CARRIERS. 

Damages  for  Ejecting  Passenger,  see 
Damages,  6. 

Duty  to  Deliver  Telegram  to  Passenger, 
see  Evidence,  6. 

Presumption  of  Negligence,  see  Evi- 
dence, 4. 

Special  Privilege  of  Hacks,  see  Hacks; 
Injunction,  2. 

Servant  as  Passenger,  see  Master  and 
Servant,  4. 

1.  A  steamship  company  is  not  liable  for 
the  nondelivery  to  a  passenger  of  a  telegram 
which  the  captain  has  taken  for  him,  where 
no  habit  or  custom  is  shown, — no  holding 
out  to  the  world  of  the  captain  as  having  au- 
thority to  do  such  an  act.  Davies  v.  East- 
ern Steamboat  Co.  (Me.)  239 

2.  An  employee  of  a  passenger  railway 
company,  who  accepts  transportation  from 
the  company  as  a  mere  gratuity,  and  not  in 
consideration  for  his  services,  stands  like 
anyone  else  traveling  on  a  free  pass  condi- 
tioned that  the  user  shall  assume  risk  of  in- 
jury, notwithstanding  the  transportation 
would  probably  not  be  bestowed  in  the  ab- 
sence of  the  employment.  Peterson  v.  Seat- 
tle Traction  Co.  (Wash.)  586 

3.  One  who  boards  a  train  which  he 
should  know  does  not  stop  at  the  station  for 
which  he  has  a  ticket,  in  the  hope  that  it 
will  do  so  and  so  afford  him  an  opportunity 
of  reaching  his  destination,  and  who  refuses 
to  pay  the  additional  fare  to  the  first  stop- 
ping place  upon  the  conductor's  demand,  is 
a  passensrer  within  the  meaning  of  a  stat- 
ute requiring  the  ejection  of  passengers  at 
usual  stopping  places.  St.  Louis  8.  W.  R. 
Co.  V.  Harper  (Ark.)  220 

4.  A  railroad  company  cannot  eject  from 
its  train  a  boy  ten  years  old  who  is  tres- 
passing on  it,  or  cause  him,  by  fright  or 
fear,  to  leave  the  train  while  it  is  in  rapid 
motion  so  as  to  endanger  his  life.  Enright 
V.  Pittsburgh  Junction  R.  Co.  (Pa.)  330 
53  L.  R.  A. 


5.  Mich.  Pub.  Acts  1891,  act  No.  90,  pro- 
viding for  the  issuance  of  family  mileags 
tickets,  cannot  be  deemed  an  exercise  of  the 
power  of  amendment  reserved  in  the  charter 
of  the  Michigan  .Central  Railroad  Company, 
as  it  does  not  purport  to  be  an  amendment 
of  the  charter,  and  contains  no  provision 
for  compensating  the  company  for  the  loss 
of  its  exclusive  right,  under  the  charter,  to 
fix  its  fares.  Pingree  v.  Michigan  C.  R.  Co. 
(Mich.)  274 


Measure  of  Damages  as  to,  see  Damages.  7. 

6.  A  sleeping-car  company  through  whose 
negligence  a  satchel  of  a  passenger  is  lost 
is  liable  for  mileage  tickets,  which  it  is 
usual  for  such  persons  to  carry,  for  opera 
glasses,  compass,  razor  and  accoutrements, 
and  nasal  swinge,  with  accompaniments, 
which  were  m  the  satchel,  but  not  for  a 
pistol.  Cooney  v.  Pullman  Palace-Car  Co. 
(Ala.)  690 

7.  The  reasonable  exercise  of  care  to  pro- 
tect  the  baggage  of  a  sleeping  passenger  is 
not  shown  by  a  sleeping-car  company  which 
allows  a  number  of  passengers  to  leave  the 
car  at  a  station,  with  baggage  in  their 
hands,  without  paying  any  attention  9a  to 
whose  it  is,  where  an  employee  is  present 
who  knows  the  baggage  of  the  sleeping  pas- 
senger, and  by  attention  might  prevent  its 
removal  from  the  car  by  a  stranger.  Id. 

Freislit. 

8.  A  carrier  failing  to  comply  with  the 
requirements  of  Ga.  Civ.  Code,  §  2317,  as  to 
tracing  "freight"  which  has  been  lost,  dam- 
aged, or  destroyed,  and  giving  information 
with  respect  thereto,  becomes  liable  under 
§  2318  tor  the  negligence  of  a  connecting 
carrier.  Central  of  Ga.  R.  Co.  v.  Murphey 
&  Hunt  (Ga.)  720 

9.  A  railway  company  in  its  capacity  as 
a  common  carrier  nia^,  as  the  basis  for  fix- 
ing its  charges  and  limiting  the  amount  of 
its  corresponding  liability,  lawfully  make 
with  a  shipper  a  contract  of  affreightment 
embracing  an  actual  and  bona  fide  agree- 
ment as  to  the*  value  of  the  property  to  be 
transported;  and  in  such  case  the  latter, 
when  loss,  damage,  or  destruction  occurs, 
will  be  bound  by  the  "agreed  valuation." 
But  a  mere  general  limitation  as  to  value, 
expressed  in  a  bill  of  lading,  and  amounting 
to  no  more  than  an  "arbitrary  preadjust- 
ment  of  the  measure  of  damages,'^  will  not. 
though  the  shipper  assents  in  writing  to  the 
terms  of  the  document,  serve  to  exempt  a 
negligent  carrier  from  liability  for  the  true 
value.  Id. 

Fizlas  rates. 

10.  The  legislature  has  the  power  to  fix 
the  maximum  passenger  and  freight  rates 
which  railroad  companies  may  charge.  Pin- 
gree V.  Michigan  C.  R.  Co.  (Mich.)  274 

11.  The  exclusive  right  to  fix  freight  and 
passenger  rates  within  the  maximum  limits 
conferred  upon  the  Michigan  Central  Rail- 
road Company  by  §  15  of  its  charter,  has 
not  been  lost  or  surrendered  by  the  com- 
pany's acceptance  of  additional  privileges 
under  acts  professedly  or  impliedly "^ 
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ioiT  of  its  charter,  and  under  the  general 
railroad  law,  or  by  its  absorption  of  the 
property  and  franchises  of  otner  railroad 
eorporations.  Id. 

12.  The  exclusive  power  to  fix  passenger 
and  freiffht  rates,  within  the  maximum 
limit,  which  could  not  be  impaired  by  subse- 
quent legislation  attempting  to  fix  such 
rates,  was  conferred  upon  the  Michigan  Cen- 
tral Railroad  Company  by  §  15  of  its  char- 
ter, providing  that  it  shall  be  lawful  for  the 
company  to  tix  the  tolls  and  charges  for  the 
transportation  of  property  and  persons,  sub- 
ject only  to  a  limitation  as  to  passengers 
of  3  cents  a  mile;  and  such  power  is  not  lim- 
ited by  §§  11,  30,  authorizing  the  company 
to  charge  such  tolls  as  shall  be  lawfully  es- 
tablished by  by-laws,  and  to  pass  such  by- 
laws as  shall  be  necessary  to  carry  into  exe- 
cution the  powers  vested  in  it,  provided 
they  are  not  contrary  to  the  laws  or  Con- 
stitution of  the  United  States  or  of  the 
state.  Id. 

Keepins  ticket  office  open. 

See  also  Coubts,  4. 

13.  The  duty  to  keep  ticket  offices  and 
waiting  rooms  open  at  least  thirty  minutes 
before  the  departure  of  a  passenger  train 
from  a  "regular  passenger  depot"  from 
which  such  trains  start  or  at  which  they 
regularly  stop,  imposed  by  Ky.  Stat.  §  784, 
does  not  extend  to  the  opening  of  such  rooms 
for  night  trains  for  the  sale  of  tickets  for 
which  the  railroad  company  had  never  kept 
such  rooms  open  or  charged  passengers  get- 
ting on  them  more  than  ticket  rates.  Louis- 
ville &  N.  R.  Co.  V.  Com.  (Ky.)  149 

14.  Tlie  opening  of  ticket  offices  at  depots 
during  intervals  when  tliey  are  not  resu- 
larly  used  as  such  is  not  required  by  Ky. 
Stat.  S  784,  reouiring  ticket  offices  and  wait- 
ing rooms  to  be  kept  open  thirty  minutes 
before  the  departure  of  a  regular  passenger 
train  "from  every  regular  passenger  depot 
from  which  such  trains  start  or  at  which 
they  regularly  stop."  Id. 

Ticket  brokers. 

See  also  Constitutional  Law,  4. 

15.  Railroad  tickets  in  the  hands  of  pas- 
senp^rs  are  not  property  within  the  consti- 
tutional meaning  of  that  term.  Jannin  v. 
State  (Tex.)  349 

16.  Confining  the  sale  of  railroad  tickets 
to  the  company's  agents  is  not  the  grant  of 
a  monopoly.  Id. 

17.  The  sale  of  passage  tickets  on  rail- 
roads may  be  confined  by  statute  to  agents 
of  the  railroad  company,  and  a  penalty  im- 
posed upon  the  sale  by  other  persons.      Id. 

Notes  and  BRixrs. 

Carriers ;  damage  by  elements  in  contracts 
of.  673 

Servants  as  passengers  during  transpor- 
tation ;  contract  for  free  transportation.  587 

Liability  of  sleeping-car  com^ny  for  bag- 
gage. 691 

One  on  wrong  train  as  passenger;  one  not 
intending  to  pay  fare  as  passenger;  duty  of 
carrier.  220 

53  L.  R.  A. 


Discrimination  as  to  use  of  premises  for 
soliciting  business.  224 

Legislative  power  to  regulate  rates;  re- 
striction on,  by  contract.  274 

Legislative  regulation  of  sale  of  tickets. 

360 

CASE. 

One  who  wrongfully  enters  a  blacksmith 
shop  and  kindles  a  fire  in  the  forge  is  liable 
in  case  for  consequential  injuries  caused  bj 
the  fire  spreading  and  destroying  the  build- 
ing and  personal  property  therein.  Wyant 
V.  Crouse  (Mich.)  626 

CA8HI£R*S  CHECIL 

See  Banks,  2. 


Adverse   Possession    of,    see     Advebsb 

Possession,  2. 
Damage  for  Trespassing  on,  see  Dam- 

AGES,  8. 
Injunction   against   Interference    with, 

see  Injunction,  4. 

1.  Municipal  authorities  cannot  grant  to 
a  private  corporation  land  granted  by  the 
United  States  to  the  city  in  trust  for  "pub- 
lic uses"  and  which  has  been  set  apart  by 
ordinance  ratified  by  the  legislature,  as  a 
cemetery,  to  be  "absolutely  dedicated  as 
such,"  iilthough  the  grantee  intends  to  use 
it  as  such  and  to  bury  there  at  its  expense 
bodies  of  its  members  who,  if  not  members 
of  it,  would  be  buried  at  the  expense  of  the 
city.  La  Sodeta  Italiana  Di  Mutua  Bene- 
ficienza  v.  San  Francisco  (Cal.)  382 

2.  The  statutory  duty  of  a  health  officer 
to  issue  burial  permits  upon  certain  con- 
ditions does  not  require  the  issuance  of  such 
permits  to  bury  in  a  cemetery  the  use  of 
which  has  been  forbidden  by  the  municipal- 
ity. Id. 

Notes  and  Briefs. 

Cemeteries;  prescriptive  right  to  main- 
Uin.  895 


See  also  Attobnets,  4. 

1.  A  stipulation,  in  a  contract  between  at- 
torneys and  client,  for  the  payment  by  the 
attorneys  of  the  costs  of  the  litigation,  is 
against  public  policy,  champertous,  illegal, 
and  void.     Re  Evans  (UUh)  952 

2.  While  it  is  permissible  for  a  near  kins- 
man of  a  poor  suitor,  out  of  charity,  to  as- 
sist him  in  the  maintenance  of  his  suit,  such 
kinsman  cannot  do  so  as  a  speculative  ven- 
ture based  upon  a  contract  to  share  in  the 
proceeds  in  case  the  suitor  should  recover. 

Id. 
NoT»:s  AND  Briefs. 

See  also  Attorneys. 

Champerty;  what  constitutes,  in  general; 
in  attorney's  contract.  956 

CHARITIES. 

Notes  and  Brifts. 

Charities;  indefiniteness  as  to  beneticiarv. 

711 
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CHATTEL  MORTGAGE. 

8ec  MoBTGAQE,  4,  Notes  and  Briefs. 


Of  Cashier,  see  Banks,  2. 

Mere  failure  of  an  indorsee  to  present  a 
check  for  payment  for  eleven  months,  dur- 
ing which  time  the  maker  pays  the  amount 
to  the  payee  on  his  assurance  that  the  check 
is  mislaid  and  that  he  will  return  it  when 
found,  will  not  estop  him  from  enforcing 
payment,  where  the  maker  relied  wholly  on 
the  word  of  the  payee  in  making  his  pay- 
ment.    Bradley  v.  Andrus  (C.  C.  A.  3d  C.) 

432 
Notes  and  Briefs. 

Checks;  effect  on  drawer's  liability  of  de- 
lay in  presenting  check  where  drawee  re- 
mains solvent: — (I.)  Necessity  of  loss  to 
drawer's  discharge;  (II.)  what  loss  suffici- 
ent to  work  discnarge.  432 

Of  cashier  as  assignment  of  its  amount; 
rights  of  bank  receiver.  233 

CITY. 

See  Municipal  Corporations. 

OIVIIi  DEATH. 

Descent  of  property  upon  heirs  is  not 
cast  by  the  fact  of  such  sentejice  and  impris- 
onment under  Kan.  Gen.  Stat.  1899,  §  5583, 
which  provides  that,  when  a  person  shall  be 
imprisoned  under  a  sentence  of  imprison- 
ment for  life,  his  estate,  property,  and  ef- 
fects shall  be  administered  and  disposed  of 
in  all  respects  as  if  he  were  naturally  dead. 
Smith  ▼.  Becker  (Kan.)  141 

Notes  and  Briefs. 

Civil  death;  imprisonment;  effect  on 
property  rights.  142 

CIVIL  RIGHTS. 

See  Removal  op  Causes,  Notes   and 
Briefs. 

COHABITATION. 

Notes  and  Briefs. 

Cohabitation;  as  consideration  for  subse- 
quent promise  to  pay.  357 

COLLATERAL  SECURITY. 

See  Pledge. 

COMMERCE. 

1 .  A  railroad  privilege  ta.x  "for  taking  up 
and  transporting  freight  and  passengers 
from  one  point  in  this  state  to  another 
point  in  this  state"  does  not  affect  inter- 
state commerce.  Knoxville  &  O.  R.  Co.  v. 
Harris  (Tenn.)  921 

2.  The  prohibition  of  the  transportation 
of  natural  gas  out  of  the  state,  by  Ind.  act 
March  9,  1SS9,  is  unconstitutional  because 
natural  gas.  when  reduced  to  possession,  is 
a  commercial  commo<lity,  so  that  its  trans- 
portation out  of  the  state  is  a  matter  of  in- 
terstate commerce.  Manufacturers*  Gas  & 
O.  Co.  V.  Indiana  Natural  Gas  &  O.  Co. 
(Ind.)  134 
•>3  Tj.  R.  a. 


Notes  and  Bbiefs. 

Commerce;  interference  with  interstate 
commerce  by  regulation  of  tel^^raph  and 
telephone  companies.  176 

(lame  laws  as  affecting  interstate  com- 
merce. 134 

OOMPOSITIOK  IXTITH  CREDITOR8. 

Notes  and  Bbiefs. 

Composition  with  creditors;  new  promise 
after  discharge  by.  363 

CONDITIT8. 

Requiring  Telephone  Company  to  Build, 
see  Constitutional  Law,  12. 

CONFESSIONS. 

See  Evidence,  25-27. 

CONFLICT  OF  LAWS. 

1.  An  insurance  policy  is  governed  by  the 
law  of  the  state  in  which  it  is  actually  de- 
livered to  the  Insured  and  the  premium  paid 
by  him  to  the  insurer's  agent,  although  it 
was  issued  by  a  foreign  corporation  in  an- 
other state,  and  expressly  provides  that  it 
shall  be  construed  according  to  the  laws  of 
that  state,  where  it  also  provides  that  it 
shall  not  be  in  force  until  actual  payment 
of  the  premium.  Cravens  v.  New  York  I«. 
Ins.  Co.   (Mo.)  305 

2.  I«ife  policies  issued  by  foreign  compa- 
nies, which  do  not  take  effect  until  they  are 
delivered  to  the  insured  and  premium  col- 
lected from  him  in  the  state,  are  subject 
to  Mo.  Rev.  Stat.  1879,  §§  5983,  6985,  pro- 
viding for  axtensions  of  the  policy  for  the 
full  sum  for  such  time  as  three  fourths  of 
the  net  revenue  will  pay  for,  in  case  of  de- 
fault alter  two  full  annual  premiums  havp 
been  paid,  notwithstanding  provisions  for 
forfeiture  in  the  policies.  Td. 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  insurance  con- 
tract; nonforfeiture  statute.  305 


CONSENT. 

To   Operation   of   Street   Railway. 
Street  Railways,  1. 

CONSIDERATION. 

See  Contracts,  2-6. 


CONSOLIDATION. 

Of  C-orporations.  see  CoRPORATioifa.  2. 
3. 

CON8PIBACT. 

Evidence  of  Conspirators,  see  Evtoehce, 

30-33. 
Evidence    to   Establish,    see   Evidence. 

46. 
Indictment  for,  see  Indicticent,  2,  S. 
To  Murder,  see  Trial,  3. 

1.  To  render  one  responsible  for  an  act 
committed  in  furtherance  of  a  conspiracy. 
his  will  must  contribute  to  the  thing  actu- 
ally done,  BO  that  if  the  conspiracy  is  to 
commit  a  wrong^l  act  not  requiring  a  de- 


Constitutional  Law. 
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-praved,  wicked,  or  malignant  spirit^  a  con- 
spirator merely  as  such  will  not  be  guilty 
of  murder  in  case,  in  carrying  out  the  com- 
mon design,  a  co-conspirator  kills  a  person. 
Powers  V.  Com.-  (Ky.)  245 

2.  To  render  a  conspirator  guilty  of  a 
murder  committed  by  a  co-conspirator  it 
must  have  been  committed  in  furtherance  of 
the  conspiracy,  and  have  been  the  neces- 
sary and  probable  result  of  the  execution  of 
the  conspiracy.  Id. 

CONSTITUTIOKAIi  ULW. 

Impairing  Obligation  of  Contracts,  see 

Contracts,  16,  17. 
See  also  Municipal  Corporations,  1, 

10,  11. 

1.  A  statute  providing  a  system  of  gov- 
ernment for  cities  cannot  be  held  unconsti- 
tutional for  violating  the  spirit  of  the  Con- 
stitution, or  that  eeneral  intent  which  pre- 
serves to  the  people  the  right  of  local  self- 
government.  Com.  ex.  rel.  Elkin  r.  Moir 
(Pa.)  837 
Delegation  pf  power. 

2.  Ko  delegation  of  legislative  power  is 
made  by  an  ordinance  requiring  that,  when- 
ever the  mayor  may  apprehend  that  there  is 
danger  of  the  existence  or  spread  of  hydro- 
phobia within  or  near  the  city,  he  shall  is- 
sue a  proclamation  requiring  all  persons 
possessing  dogs  to  confine  or  securely  muz- 

.  fie  them  for  a  period  of  not  less  than  thir- 
ty or  more  than  ninety  days,  and  providing 
a  penalty  of  not  less  than  $3  or  more  than 
$25  for  failure  to  obey  the  proclamation, 
since  the  mayor  acts  merely  as  the  agent 
of  the  common  council ;  and  the  ordinance  is 
enforceable,  according  to  its  own  provisions, 
for  the  term  fixed  by  the  proclamation. 
Walker  v.  Towle  (Ind.)  749 

3.  An  act  providing  a  system  of  govern- 
ment for  a  city  is  not  rendered  unconstitu- 
tional by  the  fact  that,  as  a  temporary  expe- 
dient to  prevent  a  gap  in  the  government, 
the  governor  is  given  power  to  appoint  a 
temporary  executive,  the  time  of  whose  ap- 
pointment, and  therefore  that  of  the  taking 
effect  of  the  act,  is  left  to  his  discretion. 
Com.  ex  rel.  Elkin  v.  Moir  (Pa.)  837 

4.  A  statute  making  the  sale  of  a  rail- 
road ticket  by  other  than  an  agent  of  the 
company  a  penal  offense,  when  it  bears  up- 
on its  face  a  statement  that  such  sale  is 
penal,  is  invalid  under  a  constitutional  pro- 
vision forbidding  the  legislature  to  suspend 
laws,  as  giving  the  railroad  company  an  op- 
tion as  to  the  creation  of  the  offense;  and  it 
is  immaterial  that  the  statute  requires  the 
company  to  place  such  words  on  the  ticket, 
if  tliere  is  no  penalty  for  refusal.  Jannin 
V.  State  (Tex.)  349 

Equal  protection  and  piivllesea. 

5.  A  statute  forbidding  fishing  for  trout 
with  intent  to  sell  or  trade  the  fish  caught 
is  a  valid  exercise  of  the  legislative  power 
to  enact  equal  laws  for  the  protection  of 
the  public  right  of  fishery,  and  of  the  police 
power  of  the  state.    State  v.  Dow  (N.  H.) 

314 

6.  The  legislature  cannot  confine  the  use 
SZ  L.  R.  A. 


of  low-test  petroleum  products  for  illumi- 
nating purposes  to  apparatus  of  one  maker, 
where  there  is  other  apparatus  on  the  mar- 
ket designed  for  the  same  use,  which  is 
equally  safe  and  secures  the  same  results, 
and  where  the  Constitution  prohibits  the 
grant  to  any  citizen  of  privileges  or  immu- 
nities which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens.  State  v.  San- 
tee  (Iowa)  763 

Dne  prooeaa  of  la^v. 

Frontage  Tax  as  Taking  Property  Without, 
see  Public  Improvements. 

7.  A  corporation  is  a  ^'person"  within  the 
meaning  of  the  provision  against  taking 
property  without  due  process  of  law;  ana 
it  is  a  '^man"  within  the  provision  against 
taking  property  otherwise  than  by  "the  law 
of  the  land."  Knoxville  &  O.  R.  Co.  v.  Har- 
ris (Tenn.)  921 

8.  Classification  of  railroads  for  privilege 
taxation  by  imposing  the  tax  on  those  which 
do  not  pay  ad  valorem  taxes  is  not  an  un- 
natural and  unreasonable  classification 
which  makes  the  tax  a  deprivation  of  prop- 
erty without  due  process  of  law,  although 
there  are  but  two  railroads  in  the  class.    Id. 

9.  The  constitutional  provision  for  due 
process  of  law  is  violated  by  a  statutory 
provision  for  charging  a  town  with  the  main- 
tenance of  a  pauper  upon  report  of  a  com- 
mission, the  members  of  which  are  not  re- 
quired to  take  an  oath,  or  authorized  to 
administer  oaths  to  witnesses  appearing  be- 
fore them,  or  to  render  any  judgment  in 
proceedings  brought  before  them,  and  whose 
report  is  acted  upon  by  the  court  without 
independent  investigation.  Church  v.  South 
Kingstown   (K.  I.)  739 

Police  power. 

See  also  aupnif  5. 

10.  It  is  within  the  police  power  and  leg- 
islative discretion  of  the  city  of  New  Or- 
leans, under  act  No.  34  of  1900  of  the  gen- 
eral assembly,  to  require  certain  food  com- 
modities to  be  sold  only  in  the  public  mar- 
kets;  and  the  fact  that  the  ordinance  in 

Question  may  have  the  effect  of  compelling 
ealers  in  such  commodities  to  go  into  the 
Sublic  markets,  or  else  to  go  out  of  business, 
oes  not  affect  the  validity  of  the  ordinance. 
New  Orleans  v.  Faber  (La.)  165 

11.  An  ordinance  requiring  all  dogs  to  be 
securely  muzzled,  and  declaring  any  dog 
found  running  at  large  without  a  muzzle  to 
be  a  nuisance,  and  that  it  shall  be  the  duty 
of  the  marshal  and  policemen  to  kill  any 
such  dog,  is  a  valid  exercise  of  the  power  to 
enact  ordinances  for  the  protection  of  life, 
health,  and  property,  granted  by  Burns's 
(Ind.)  Rev.  Stat.  1894,  §§  3541,  3615,  3616 
(Horner's  Rev.  Stat.  1897,  §§  3106,  3154. 
3166).    Walker  v.  Towle  (Ind.)  749 

12.  Additional  burdens  arbitrarily  im- 
posed without  necessity  upon  a  telephone 
company  which  has  made  investments  and 
expenditures  in  good  faith  and  in  reliance 
upon  an  ordinance  authorizing  the  erection 
of  poles  and  overhead  lines  in  streets,  such 
as  an  unreasonable  requirement  that  the 
company  must  build  conduits  even  through 
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ungraded  streets  and  suburban  parts  of  tbe 
city  and  in  the  open  counti^,  are  clearly  be- 
yond the  reasonable  exercise  of  the  police 
power.  Northwestern  Teleph.  Exch.  Co.  v. 
Minneapolis  (Minn.)  176 

Notes  aud  Briefs. 

Constitutional  law;  constitutionality  of 
statute  attempting  to  grant  monopoly.    763 

Uniformity  of  taxation.  037 

Local  self-government;  classification  of 
cities;  discrimination  between  cities  of  the 
same  class;  removal  of  municipal  officers; 
appointment  of,  instead  of  election.        838 

Class  legislation  in  privilege  tax;  regula- 
tion of  interstate  commerce.  922 

Equal  privileges  and  immunities.  456 

Delegation  of  judicial  powers.  740 

Police  power;  control  of  railroads  in  ex- 
ercise of.  446 

Municipal  grant  of  right  to  use  streets 
for  poles  and  wires;  impairment  by  subse- 
quent ordinance;  exercise  of  police  power; 
unreasonable  restraint  of  use  of  property; 
placing  wires  under  ground.  170 

Police  power;  extent  of,  as  to  business 
and  occupations.  105 

Railroad  tickets  as  property;  statutory 
regulation  of  sale  as  interference  with;  de- 
claring non- negotiable;  exercise  of  police 
power.  350 

Due  process ;  determination  as  to  paupers. 

730 

Due  process;  in  assessment  proceedings; 
assessments  according  to  frontage;  in  excess 
of  special  benefits.  422 

CONTAGIOUS  DISEASES. 

liability  of  City  as  to,  see  MuinoiPAL 

COBPORATIONS,   5. 

CONTRACTS. 

Suit  by  Third  Person  on,  see  Action 
OR  Suit,  2,  3. 

Damages  for  Breach  of,  see  Daicaoes, 
1,  2,  10-13. 

Oral  Contracts,  see  Evidence,  14-19; 
Fbaud,  5. 

By  Married  Woman,  see  Husband  and 
Wife. 

Of  Employment,  see  Master  and  Serv- 
ant, 1,  2. 

Validity,  see  Trial,  2. 

1.  A  contract  to  take  press  reports  for  a 
term  of  years  at  not  more  than  $300  per 
week,  without  making  any  other  provision 
as  to  price,  is  too  indefinite  to  permit  a  re- 
covery of  anything  more  than  nominal  dam- 
ages for  its  breach.  United  Press  t.  New 
York  Press  Co.  (N.  Y.)  288 

Consideration. 

For  Express  Trust,  see  Evidence,  19. 
Sufficiency  of,  for  Release,  see  Release. 
See  also  Insurance,  2. 

2.  Payment  of  notes  by  a  surety  does  not 
constitute  a  new  consideration  which  will 
sustain  a  promise  made  by  the  wife  of  the 
principal  debtor  to  indemnify  him,  where 
63  L.  R.  A. 


she  was  not  previously  obligated  to  4o 
Trimble  v.  Rudy   (Ky.) 

3.  A  promise  by  a  widow  to  pay  a  surety 
on  her  husband's  debt  is  without  considera- 
tion, where  it  is  merely  the  renewal  of  a  void 
promise  made  before  his  death.  Id. 

4.  An  antenuptial  agreement  that  at  the 
death  of  the  intended  wife  certain  of  her 
property  shall  ^o  to  her  brothers  is  a  sulfi 
cient  consideration  for  a  promise  by  the  hus- 
band, when  his  wife  is  on  her  deathbed,  to 
hold  the  property  in  trust  for  them,  so  that 
they  may  enforce  the  trust,  although  they 
are  mere  volunteers.  Ransdel  v.  Moore 
(Ind.)  753 

6.  The  vesting  of  the  title  to  real  pr<^pertT 
of  a  married  woman  in  her  husband  at  her 
death,  because  of  his  refusal  to  procure  some 
one  to  draw  her  will,  by  which  she  wished 
to  devise  the  land  to  third  persons,  is  suffi- 
cient consideration  for  his  promise  to  hold 
it  in  trust  for  them,  so  that  they  may  en- 
force the  promise.  Id. 

6.  The  general  rule  that  where  a  contract 
is  entire  the  consideration  moving  from 
each  party  to  the  other  is  entire,  full  per- 
formance by  one  being  requisite  to  his  claim- 
ing any  benefit  under  the  contract  from  the 
other,  does  not  apply  to  a  servant  failing  to 
complete  his  contract  because  discharged 
by  the  master,  although  tlie  discharge  is- 
rightful.  Hildebrand  v.  American  Fine  Art 
Co.    (Wis.)  826 

Parol  oontraots. 

See  also  Impboveicents. 

7.  A  parol  grant  of  the  right  to  attach 
booms  to  trees  on  the  banks  of  a  stream  is 
not  valid  as  against  a  subsequent  grantee  of 
the  land.     Smith  v.  Atkins  (Ky.)  790 

8.  Performance  of  services  such  as  super- 
intending repairs  on  a  building,  procuring 
tenants,  and  collecting  rents  is  not  sufficient 
to  entitle  one  to  specific  performance  of  an 
oral  promise  in  consideration  of  such  serv- 
ices to  convey  an  interest  in  the  land  for 
which  the  property  shall  be  exchanged,  the 
contract  being  void  under  the  statute  of 
frauds.    Russell  v.  Briggs  (N.  Y.)  S56 

VaUdity. 

See  also  Attorneys,  2-4;  Chamfebtt;  In- 
surance, 2. 

9.  A  covenant  not  to  en^ge  in  a  particu- 
lar business  will  not  invalidate  the  contract 
of  which  it  is  part,  if  such  contract  has 
otherwise  a  legal  consideration.  Rosenbaum 
V.  United  States  Credit  System  Co.  (N.  J. 
Err.  A,  App.)  449 

10.  An  agreement  between  an  employer 
and  his  employees,  that  winnings  of  the 
employees  at  card  games  played  with  each 
other  shall  be  debited  and  credited  on  the 
respective  accounts  due  the  employees,  is 
invalid  as  against  public  policy  and  the 
statutes  forbidding  gambling,  so  that  the 
employer  cannot  refuse  to  pay  wages  earned, 
on  the  ground  that  the  amount  has  already 
been  paid  to  another  employee  to  whom  it 
has  been  credit«*d  because  of  his  winning)^ 
from  claimant.  Olson  v.  Sawyer-Gioodraan 
Co.    (Wis.)  64S 
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11.  An  oral  agreement  between  husband 
and  wife  to  separate  and  live  apart,  upon 
consideration  that  he  supports  her  and  the 
children  and  absoluteljr  assigns  to  her  insur- 
ance policies  on  his  life,  is  void  as  against 
public  policy,  so  that  she  cannot  enforce  the 
assignment  of  the  policies.  Baum  y.  Baum 
(Wis.)'  650 

12.  A  decision  of  the  courts  of  a  state 
holding  unlawful  the  business  of  indemnify- 
ing against  losses  on  credits  does  not  pre- 
clude recovery  for  breach  of  a  contract, 
caused  by  the  insolvency  of  the  company,  to 
act  as  agent  in  the  state  for  a  foreign  insur- 
ance company  engaged  in  such  husiness, 
where  at  the  time  the  contract  was  made  the 
business  was  held  lawful  by  the  state  insur- 
ance commissioner.  Rosenbaum  v.  United 
States  Credit  System  06.  (N.  J.  Err.  &  App. ) 

440 

Perfonnanoes  breaoli. 

See  also  Action  or  Suit,  8. 

13.  A  co>'enant  by  a  partnership  in  selling 
Its  business,  binding  the  partners  not  to 
engage  in  business  again  within  a  certain 
distance  of  the  old  stand,  is  broken  by  one 
partner's  so  engaging,  so  as  to  render  him 
liable  for  the  breach.  Love  v.  Stidham  (D. 
C.  App.)  307 

14.  Under  a  contract  for  the  sale  of  tlie 
crop  of  a  certain  orchard,  stating  the  mini- 
mum quantity  of  fruit  to  be  delivered,  the 
seller  cannot  be  made  liable  in  damages  for 
failure  to  deliver  the  specified  quantity  be- 
cause of  failure  of  crops  due  to  unusual  cli- 
matic conditions;  nor  can  he  be  compelled 
to  substitute  other  fruit  for  that  contem- 
plated in  the  contract.  Ontario  Deciduous 
F.  G.  Asso.  T.  Cutting  Fruit  Packing  Co. 
(Cal.)  681 

15.  A  buyer  of  fruit  growing  on  trees, 
under  a  contract  fixing  a  minimum  quantity 
to  be  delivered,  cannot,  after  inspecting  the 
orchards  and  ascertaining  that  it  will  be  im- 
possible to  deliver  the  amount  called  for, 
receive  what  is  available,  and  refuse  to  pay 
for  it  because  of  failure  to  deliver  the  quan- 
tity required  by  the  contract.  Id. 

Impairment  of  oblisationa. 

See  also  Highways,  2. 

16.  The  legislature  may  confer  upon  a 
railroad  company  the  exclusive  power  to 
fix  its  rates  for  the  transportation  of  pas- 
sengers and  freight  within  a  certain  maxi- 
mum; and  a  subsequent  attempt  by  the  leg- 
islature to  fix  such  rates  is  invalid  as  the 
impairment  of  the  obligation  of  a  contract. 
Pingree  ▼.  Michigan  C.  R.  Co.  (Mich.)      274 

17.  An  ordinance  of  a  municipal  corpora- 
tion granting  a  telephone  company  the  right 
to  use  its  streets  for  the  erection  of  poles 
and  overheflld  lines,  under  conditions  as  to 
permits  and  directions  where  the  same  shall 
be  placed,  when  accepted  and  acted  upon  by 
the  company,  is  a  contract  which  the  mu- 
nicipality cannot  unreasonably  or  arbitra- 
rily repeal  or  amend  so  as  to  impair  rights 
acquired  under  it.  Northwestern  Telcph. 
Exch.  Co.  V.  Minneapolis  (Minn.)  175 
53  Tjm  R.  A. 


Notes  ai^d  Briefs. 

See  also  Action  ob  Suit;  Evidence;  Hus- 
band AND  Wife;  Insurance;  Sale; 
Telegraphs. 

Contracts;  moral  obligation  as  a  consid- 
eration for   a   promise: — (I.)   The   general 
doctrine:    (a)    histoiy  and   abstract  state- 
ment of  doctrine;    (6)   concrete  application 
of  doctrine:    (1)    promise  to  pay  tor  past 
support  of  relative;   (2 J  cohabitation;    (3) 
promise  to  pay  for  past  support  of  pauper; 
(4)  promise  to  remedy  mistake  or  hardship, 
or  to  supplement  past  agreement;   (5)  mis- 
cellaneous instances;    (c)    summary;    (II.) 
the  exceptions:   (a)  generally;   (6)  concrete 
application  of  exceptions:   (1)  new  promise 
after  bar  of  limitation;    (2)    new  promise 
after  discharge  by  operation  of  law;    (3) 
new    promise    after    voluntarjr    discharge; 
(4)  new  promise  after  majority;    (5)   new 
promise  by  party  to  negotiable  paper;    (6) 
new    piomise     after    judgment;     (7)     new 
promise  after  discoverture :    (a)   generally; 
(6)   when  original  debt  due  from  husband; 
(o)     when    original    promise    binding    in 
equity;     (8)    new    promise    when    original 
promise  in  violation  of  statute  of  frauds; 
(0)   new  promise  when  original  promise  il 
legal;   (10)  past  legal  considerations:      (a) 
generally;    (6)    promise  to  repay  one  who 
voluntarily  pays  another's  debt;   (o)   piom- 
ise to  puy  for  past  services;    {d)    promise 
to  pay  for  improvements  on  property;    (e) 
conclusion.  353 

Consideration;  benefit  to  one  or  damage 
to  the  other  party.  354 

Founded  on  suppression  of  criminal  pros- 
ecution; duress.  71G 

Statute  of  frauds;  oral  agreement  for  in 
terest  in  lands;  performance  to  take  out  of 
statute.  555 

Entire  or  severable;  breach  as  to  single 
material  point.  49 

Impossibility  of  performance  because  of 
foreign  law;  ignorance  of;  impossibility  in 
fact;  contract  of  employment;  liability  for 
breach;  in  restraint  of  trade;  invalid  in 
part.  450 

Implied,  of  municipality;   care  of  poor. 

614 

Signed  by  one  party  only,  but  accepted  by 
the  other.  754 

Effect  on  contract  of  leaving  price  indefi- 
nite:—  (I.)  Introductory;  (11.)  total  ab- 
sence of  price;  (HI.)  option  between  differ- 
ent amounts;  (IV.)  price  dependent  on  con- 
tinsrency:  (c)  market  price  or  value;  (6) 
appraisement  or  award;  (o)  action  of,  or 
with,  other  parties;  (V.)  when  price  defi- 
nite or  certain:  (a)  to  be  fixed  by  subse- 
quent agreement;  (6)  by  happening  of  sub- 
sequent event;  (c)  by  reference  to  former 
relations;  id)  by  action  of  other  parties; 
(e)  misunderstanding  of  parties;  (f)  vague 
general  statements;  {g)  promise  by  dece- 
dent to  pay  for  services;  (VI.)  executed 
contract;  value  instead  of  price.  288 

What  constitutes  damages  "by  the  ele- 
ments" within  the  meaning  of  contracts 
with   stipulations   referring  thereto: — (I.) 
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CORPOBATIONS  ;    CSOSPSB. 


What  constitutes  damage  by  the  elements 
generally;  (11.)  as  applied  to  covenants  in 
leases;  (III.)  as  applied  to  contracts  by 
carriers;  (IV.)  other  miscellaneous  con- 
tracts;   (V.)  conclusion.  673 

Strict  compliance  with  covenants  in.  682 

Entire  or  divisible;  employment;  right  to 
compensation  on  discharge.  828 

Joint  obligation;  breach  by  one  as  breach 
by  other;  evasion  of  valid  contract  in  re- 
straint of  trade.  308 

Breaches  of,  for  sale  of  goodwill.  .       398 

llescission  of,  for  fraud  or  mistake.      158 

CORPORATIONS. 

As  a  Person,  see  Constitutional 
Law,  7. 

Fraud  in  Sale  of  Stock,  see  Fraud,  2- 
4. 

Dividends  on  Stock,  see  Life  Tenants, 
1. 

Notice  of  Fraud  to  Stockholder,  see 
Notice. 

Implied  Warranty  on  Sale  of  Stock,  see 
Salu. 

Public,  Power  to  Sue,  see  State  Insti- 
tutions, 2. 

Special  Laws  as  to,  see  Statutes,  10. 

Tax  against,  see  Taxes,  2,  10. 

1.  A  corpOTation  organized  for  the  pro- 
duction of  oil  and  gas  may  be  deprived  of 
its  franchises  in  case  it  enters  into  an  agiee- 
ment  with  a  rival  company,  fixing  the  price 
to  be  charged  for  gas  in  a  certain  citv  in 
which  their  pipes  are  laid,  and  binding  it  to 
refuse  to  supply  gas  to  customers  supplied 
from  the  rival's  pipes.  State  ex  rel.  Sny- 
der y.  Portland  Natural  Gas  &  O.  Co. 
(Ind.)  413 

Consolidatioii. 

2.  A  street-railway  corporation  which 
purchases  the  property  and  franchises  of  an- 
other under  statutory  authority,  when  no 
consolidation  is  intended  or  sought  to  be  ef- 
fected, is  not  charged  with  the  liabilities  of 
a  predecessor  in  the  franchise.  Capital 
Traction  Co.  ▼.  Oflfutt  (D.  C.  App.)         390 

3.  A  covenant  by  a  corporation  purchas- 
ing the  property  and  franchise  of  another, 
to  "assume,  discharge,  and  perform  all  the 
obligations"  of  the  prior  company,  "and  all 
its  liabilities  of  what  kind  soever,"  does  not 
make  the  purchaser  directly  responsible  to 
a  third  party  for  a  liability  of  the  older 
company.  Id. 

Transfer  of  stooliu 

4.  A  corporate  record  and  certificate  of 
ownership  of  stock  by  A.  B.,  trustee,  is  no- 
tice to  the  corporation  that  he  holds  it, 
without  the  power  of  disposition,  for  some 
oeatui  que  trust.  Geyser-Marion  Gold  Min. 
Co.  V.  Stark  (C.  C.  A.  8th  C.)  684 

5.  It  is  actionable  negligence  for  a  cor- 
poration to  cancel  a  certificate  and  transfer 
stock  on  the  signature  of  a  trustee  to  the 
assignment,  without  any  inquiry  for  the 
cestui  que  trust,  or  for  his  ansent  to  the 
transfer.  Id. 

6.  It  is  the  duty  of  everj'  corporation  to 
53  L.  K.  A. 


use  reasonable  diligence  in  each  case  to  ao> 
certain  whether  or  not  a  transfer  of  stock 
requested  is  duly  authorized  by  the  former 
owner,  to  make  transfers  so  authorized,  and 
to  prevent  those  unauthorised;  and  for 
every  breach  of  this  duty  it  is  liable  to  the 
injured   party   for  the  damage  it  inflictai. 

•       Id. 
Liability  of  atookliolders* 
See  also  Damages,  5;  EviDENCSy  36;  Limi- 
tation of  Actions,  5. 

7.  An  owner  of  stock  in  a  corporation,  is- 
sued in  consideration  of  a  transfer  of  prop- 
erty, the  valuation  of  which  was  wholly 
speculative,  visionary,  and  imaginary,  is 
liable  to  creditors  of  the  corporation  for 
the  difference  between  the  value  of  hia  stodc 
.ind  the  real  value  of  the  property.  State 
Trust  Co.  v.  Turner    (Iowa)  136 

8.  A  creditor  of  a  corporation  who  be- 
comes such  with  full  knowledge  as  to  the 
payment  for  stock  by  property  at  an  exces- 
sive valuation  cannot  claim  that  the  holders 
of  such  stock  are  liable  as  stockholders  for 
the  difference  between  the  actual  value  of 
the  property  and  the  par  value  of  the  stock 
which  was  issued  for  it.  Id. 

0.  An  assignee  of  overdue  notes  of  a  cor- 
poration cannot  hold  a  stockholder  who 
paid  for  his  stock  only  bjr  a  transfer  of  prop- 
erty at  a  grossly  excessive  valuation  liable 
for  the  deficiency  in  payment,  where  his 
assignor  could  not  have  done  so  because  he 
became  a  creditor  of  the  company  with  full 
knowledge  of  all  the  facts  relating  to  the 
issuance  of  and  payment  for  the  stock.     Id. 

Notes  and  Bbiefs. 

See  also  Custom;  Notice;  Taxes. 

Corporations;  unrecorded  transfer  of 
stock;  liability  of  corporation  for  improper 
transfer.  685 

Consolidation,  what  is;  right  to  confer 
power  by  statute;  liability  of  new  company. 

391 

Lien  on  stock  for  debts;  restrictions  on 
right  to  sell  stock.  159 

Dividends  on  stock;  rights  of  life  tenant 
and  remaindermen.  169 

Stockholder's  liability;  suit  of  assignees 
of  corporation.  471 

Liability  of  stockholder  transferring  prop- 
erty for  stodc;  true- value  rule;  knowledsre 
of  creditor  as  defense.  136 

CORPSE. 

1.  One  cannot  by  will  confer  any  rights 
as  to  the  disposition  of  his  dead  body.  Enos 
V.  Snyder  (Cal.)  221 

2.  An  executor  or  administrator  as  such 
has  no  right  to  the  possession  of  the  body  of 
the  testator  or  intestate  for  purposes  of 
burial.  Id. 

3.  The  fact  that  a  statutory  provision  im- 
posing, under  penalty,  the  duty  of  burying 
a  dead  body  upon  the  next  of  kin  of  decedent, 
and  giving  him  the  right  of  possession  for 
that  purpose,  is  ioundin  the  Penal  Code, 
does  not  prevent  its  having  force  in  m  civil 
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nction  to  establish  the  rights  of  such  next  of 
kin  to  possession  of  the  body  for  purposes 
of  burial.  Id. 

4.  A  man  who  has  consented  to  the  burial 
of  the  body  of  his  deceased  wife  in  the  lot  of 
another  cannot,  without  the  consent  of  the 
lotowner,  enter  upon  the  lot  and  remove  the 
body.    Pulsifer  v.  Douglass  (Me.)  238 

Notes  and  Briefs. 

Corpse;  right  to  remove  after  burial;  in- 
terment in  another's  lot.  238 

COSTS. 

Review  of  Question  of,  see  Appeal  and 
Error,  11. 

1.  A  statute  giving  a  right  to  costs  in  any 
<uvil  action  will  include  a  proceeding  by  the 
poor  authorities  under  the  provisions  of  a 
statute,  to  compel  a  child  to  support  its  iuT 
digent  parent.  Condon  v.  Pomroy-Grace 
(Conn.)  696 

2.  An  extra  allowance  as  part  of  the  costs 
of  the  action  may  be  made  under  N.  Y.  Code 
Civ.  Proc.  S  3253,  in  the  discretion  of  the 
court,  to  a  defendant  against  whom  nominal 
damages  only  are  recovered.  United  Press 
V.  New  York  Press  Co.  (N.  Y.)  288 

COTENANCY. 

Adverse  Possession  by  Cotenant,  see 
Adverse  Possession,  2. 

COITNTERCIJI.IM. 

See  Set-Off,  etc. 

COURTS. 

Question  Reviewed  by,  on  Expulsion  of 
Pupil,  see  Schools. 

See  also  Internal  Revenue;  Mu- 
nicipal Corporations,  1;  Remov- 
al OF  Causes. 

1.  In  determining  the  question  of  the  va- 
lidity of  a  statute  for  the  government  of 
cities,  the  courts  have  nothing  to  do  with  its 
wisdom,  propriety,  or  justice,  or  with  the  mo- 
tives which  are  supposed  to  have  inspired  its 
passage.    Com.  ex  rel.  Elkin  v.  Moir  (Pa.) 

837 

2.  Courts  have  no  power  io  declare  an  or- 
dinance void  because  it  is  unreasonable,  un- 
less its  unreasonableness  is  so  clear  as  to  in- 
dicate a  mere  arbitrary  exercise  of  the  power 
vested  in  the  council.  State  v.  Barge 
(Minn.)  428 

3.  The  good  faith  of  the  legislature  in  im- 
posing a  privilege  tax  on  railroad  companies 
that  have  charter  exemptions  from  ad  valor- 
em taxation,  or  the  motive  to  deprive  them 
of  that  exemption,  cannot  be  inquired  into 
by  the  courte.  Knoxville  k  O.  R.  Co.  v. 
Harris  (Tenn.)  921 

4.  Causes  of  action  for  lines  for  failure 
to  keep  a  ticket  office  and  waiting  room  open 
at  a  <&pot  cannot  be  joined  to  give  the  cir- 
cuit court  jurisdiction  under  Ky.  Stat.  $ 
1093,  ^ving  justices  exclusive  jurisdiction 
in  penal  actions  where  the  fine  recoverable 
does  not  exceed  $20.  Louisville  &  N.  R. 
Co.  v.  Com.  (Ky.)  149 
53  L.  R.  A. 


Notes  and  Briefs. 

See  also  Removal  of  Causes. 

Courts;  consideration  of  reasonableness 
or  unreasonableness  of  ordinance.  382 

COVENANT. 

££fect  of  Invalidity  of,  see  Contracts, 

9. 
See  also  Corporations,  3. 

A  conveyance  of  real  estate  by  one  who 
has  acquired  no  title  and  has  never  been 
in  possession,  to  another  who  does  not  take 
possession,  will  not  carry  the  covenants  in 
the  deeds,  from  remote  grantors  to  subse- 
quent purchasers  from  such  grantee.  Wal- 
lace V.  Pereles  (Wis.)  644 

Notes  and  Briefs. 

See  also  Contracts. 

Covenants;  real,  run  with  legal,  not  equi- 
table, title;  title  not  essential  to  recovery 
for  breach;  privity  of  estate  to  carry  cove- 
nant of  warranty.  645 

CRIMINAI.   I.AW. 

Review  of  Judge's  Decision  as  to  San- 
ity, see  Appeal  and  Error,  3. 

£ffect  of  Imprisonment  on  Descent  of 
Property,  see  Civil  Death. 

See  also  Homicide. 

1.  No  pleading  is  necessary  to  support  the 
production  of  a  pardon  in  a  criminal  case. 
Powers  V.  Com.  (Ky.)  245 

2.  A  person  who  is  insane  or  of  unsound 
mind  must  be  also  incapable  of  knowing  the 
wrongfulness  of  his  act,  in  order  to  be  held 
incapable  of  crime  under  Okla.  Stat.  1893, 
§  1852,  which  declares  that  all  persons  are 
capable  of  committing  crime  except  "luna- 
tics, insane  persons,  and  all  persons  of  un- 
sound mind,  including  persons  temporarily 
or  partially  deprived  of  reason,  upon  proof 
that  at  the  time  of  committing  the  act 
charged  against  them  they  were  incapable 
of  knowing  its  wrongfulness/'  since  the  final 
clause  applies  to  all  the  classes  of  persons 
mentioned.       Maas    v.    Oklahoma    (Okla.) 

814 

3.  The  trial  of  the  question  of  the  sanity 
or  insanity  of  a  person  who  has  been  sen- 
tenced to  death,  on  a  claim  that  he  has  be- 
come insane  since  the  sentence,  is  not  a  mat- 
ter of  absolute  right,  if  the  court  is  satis- 
fied of  his  sanity,  but  the  investigation  of 
the  matter  is  in  the  discretion  of  uie  court. 
State  V.  Nordstrom   (Wash.)  684 

Notes  and  Briefs. 

See    also   Indiotueent;    Intoxicating    Li- 
quors. 

Criminal  law;  mental  capacity  as  affect- 
ing responsibility.  814 

CROPS. 

See  Damages,  Notes  and  Brietb. 

CROSS-EXAMINATION. 

See  Witnesre-s,  2-4. 
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CCBTOM  ;    DaMAGBB. 


CUSTOM. 

A  local  custom  of  dealers  in  a  place 
where  a  sale  is  made,  which  violates  a  well- 
established  principle  of  law,  and  changes 
the  nature  and  obligations  of  the  relation 
of  two  parties  to  each  other,  is  inoperative 
unless  known  and  assented  to  by  both. 
Geyser-Marion  Gold  Min.  Co.  v.  Stark  (C. 
C.  A.  8th  G.)  684 

Notes  and  Briefs. 

Custom;  validity;  local;  effect  on  non- 
resident of  placing  "trustee"  after  name  in 
stock.  086 

DAMAGES. 

For  Consequential  Injuries  by  Trespass- 
er, see  Case. 

Only  Nominal,  for  Breach  of  Indefinite 
Contract,  see  Contracts,  1. 

From  Construction  of  Dam,  see  Dams. 

Evidence  as  to,  see  Evidence,  41,  42. 

1.  The  purchase  by  the  vendor,  at  a  pub- 
lic auction  sale,  of  a  yacht,  made  after  the 
vendee  has  refused  to  comply  with  his  con- 
tract to  purchase,  will  not  prevent  the  price 
at  which  the  property  is  struck  off  from  be- 
ing taken  as  the  basis  for  assessing  the 
-damages  for  the  breach,  where  the  sale  is 
duly  advertised  and  made  upon  notice  to 
the  vendee.     Ackerman  v.  Rubens   (N.  Y.) 

867 

2.  In  an  action  to  recover,  for  part  per- 
formance of  a  contract,  from  the  party  who 
has  rightfully  terminated  the  same,  prima 
facie  the  amount  recoverable  is  the  contract 
rate  for  services  rendered  up  to  the  time  of 
the  discharge;  and  that  will  prevail  in  the 
absence  of  a  claim-  for  damacfes,  properly 
pleaded  as  a  counterclaim  and  established 
on  the  trial.  Hildebrand  v.  American  Fine 
Art  Co.  (Wis.)  826 

3.  A  stipulation  for  a  certain  sum  as 
damages  for  failure  to  comply  with  a  con- 
tract to  remove  a  building  by  a  certain 
time  will  be  construed  as  a  penalty  and  the 
recovery  limited  to  the  damages*  actually 
suffered,  although  the  bond  expressly  pro- 
vides that  the  sum  named  shall  be  liquidated 
damages,  and  not  a  penalty,  where  it  would 
not  be  difficult  or  impossible  to  assess  the 
actual  damages  from  the  testimony  given, — 
especially  under  a  statute  providing  that,  in 
suits  to  recover  a  forfeiture  which  appears 
by  default  or  confession  or  upon  demurrer, 
the  court  shall  render  judgment  for  so  much 
as  is  due  according  to  equity.  Chicago 
House-Wrecking  Co.  y.  United  States  (C.  C. 
A.  7th  C.)  122 

4.  Proof  of  damages  is  not  necessary  to 
sustain  a  recovery  for  the  death  of  a  child, 
under  S.  C.  Rev.  Stat.  §  2316,  providing 
that  "the  jury  may  give  such  damages  as 
thoy  tliink  proportioned  to  the  injury  re- 
sulting from  such  death,  to  the  parties  re- 
spectively for  whom  and  for  whose  benefit 
such  action  shall  be  brought."  Mason  v. 
Southern  R.  Co.   (S.  C.)  913 

5.  The  measure  of  damages  for  false  rep- 
resentations by  stockholders  as  to  the 
.i3  vj.  XV.  A. 


amount  of  corporate  propertv,  made  for  the 
purpose  of  effecting  a  sale  of  the  stock,  and 
which  are  relied  upon  by  the  purchaser,  is 
the  difference  between  the  actual  value  of 
the  stock  and  what  it  would  have  been  worth 
had  the  representations  been  true.  Boddy 
V.  Henry  ( Iowa )  7^ 

6.  Twenty-five  dollars  is  not  excessive 
damages  for  ejecting  a  passenger  a  mile  or 
two  from  a  station  in  the  night,  when  a 
slight  rain  is  falling  and  he  is  suffering 
some  from  fever.  St.  Louis  8.  W.  R.  Co. 
V.  Harper  (Ark.)  220 

7.  The  measure  of  damages  for  loss, 
through  the  negligence  of  a  sleeping-car 
company,  of  personal  effects  of  m  passengor, 
which  have  no  market  value,  is  their  Talue 
to  him;  that  is,  the  actual  loss  in  monej 
which  he  would  sustain  by  being  deprived 
of  them.  Cooney  v.  Pullman  Palace-Car 
Co.   (Ala.)  690 

S.  Damages  for  unlawfully  entering  upon 
a  woman's  burial  lot  and  removing  there- 
from the  body  of  her  deceased  sister,  at  the 
instance  of  the  latter's  former  husband. 
will  be  measured  by  the  injuries  done  to  the 
lot,  where  the  proceeding  is  with  due  pro- 
priety and  decency.  Pulsifer  t.  Douglass 
(Me.)  238 

9.  A  verdict  for  $2,775  damages  on  ac- 
count of  the  communication  of  smallpox  to 
the  plaintiff  and  her  family  is  not  so  large 
as  to  justify  the  court  in  setting  it  aside 
on  appeal,  considering  the  loathsomeness  of 
the  disease  and  the  anxiety  and  suffering  it 
must  have  entailed.  Henderson  t.  Clayton 
(Ky.)  145 

IfOM  of  preflts. 

Opinion  Evidence  as  to,  see  Evideitce,  24. 

10.  liOss  of  anticipated  profits  may  be  re- 
covered in  a  proper  case  for  breach  of  con- 
tract, in  addition  to,  and  not  merely  as  an 
alternative  remedy  for,  a  recovery  of  the 
amount  of  outlay  and  expenditures  and  the 
value  of  the  time  and  services  spent  in  re- 
liance on  the  contract.  Wells  v.  National 
Life  Asso.  (C.  C.  A.  5th  C.)  3.^ 

11.  Ijoss  of  profits  that  would  have  been 
realized  by  a  general  agent  of  an  insurance 
company  in  carrying  out  his  contract,  which 
irave  hi'm  an  exclusive  agency  for  a  certain 
territory,  may  be  included  in  the  damages 
recoverable  for  breach  of  the  contract  by 
the  company  in  putting  other  agents  into 
his  territory.  Td. 

12.  In  estimating  the  loss  of  profits  which 
may  be  recovered  by  a  ijeneral  insurance 
agent  who  had  an  exclusive  agency  for  a 
certain  territory,  with  a  right  to  a  percent- 
age on  all  first  and  renewal  premiums  on 
policies  taken  by  himself  or  his  agents,  and 
who  was  himself  required  to  bear  all  the  ex- 
penses of  the  business,  the  jury  may  consid- 
er the  renewals  from  year  to  year  during 
the  life  of  the  contract  on  all  policies  writ- 
ten by  him  or  his  agents,  and  the  first  pre- 
miums and  probable  renewals  on  all  policies 
written  by  the  company  after  breach  of  the 
contract  in  that  territory,  deducting  there- 
from the  current  expenses  and  the  value  of 
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the  personal  servicee  which  the  business 
would  have  cost  him  if  he  had  done  it,  since 
the  standard  for  measuring  his  interest  in 
the  contract  is  fixed  by  its  terms.  Id. 

13.  The  measure  of  damages  for  furnish- 
ing an  imperfect  and  unskilfully  made  cylin- 
der for  a  cotton  compress,  on  account  of  the 
defects  of  which  an  accident  occurred  which 
caused  the  loss  of  the  use  of  the  compress 
for  the  entire  season,  is  its  rental  value, — 
that  is,  the  value  of  its  use,— during  that 
season,  where  the  cylinder  was  furnished 
under  a  contract  to  have  the  compress  ready 
for  use  at  a  certain  date,  whicn  the  con- 
tractor understood  was  necessary  in  order  to 
have  it  ready  for  compressing  that  season's 
crop  of  cotton.  Livermore  Foundry  k  M. 
Co.  V.  Union  Compress  &  Storage  Co. 
(Tenn.)  482 

NOTBS  AND  BbIKFS. 

See  also  Contracts. 

Damages;  for  nondelivery  of  telegram 
sent  after  office  hours.  732 

For  delay  in  delivery  of  telegram;  unex- 
plained message;  lost  profits.  734 

Loss  of  profits  as  an  element  of  damages 
for  breach  of  contract: — (I.)  Scope;  (II.) 
general  rules  applicable  to  breach  of  all 
kinds  of  contracts:  (a)  allowance  of  prof- 
its lost  generally;    (6)   right  of  action  for; 

(0)  effe<S  of  remoteness;  (d)  effect  of  spec- 
ulativeness  or  contingency;  (e)  effect  of  un- 
certainty in  amount;  {f)  requirement  that 
profits  should  have  been  within  contempla- 
tion of  parties;  {g)  distinction  between  di- 
rect and  collateral  profits;  {h)  loss  of  sub- 
contracts and  special  bargains;  (t)  general 
effect  of  preventing  performance;  (/)  what 
amounts  to  prevention  of  performance; 
(III.)  contracts  for  services:  (a)  breach 
by  contractor  or  employee:  (1)  general 
rules;  (2)  particular  contracts:  (a)  for 
construction  or  repair  of  ways,  bridges,  pub- 
lic works,  etc.;  (b)  for  construction  or  re- 
pair of  buildings,  vessels,  etc.;  (o)  logging 
and  lumber  contracts;  {d)  for  general  serv- 
ice or  labor;  (e)  for  services  as  agent  or  at- 
torney;   (6)  breach  by  employer  or  owner: 

(1)  general  rules;  (2)  effect  of  preventing 
performance;  (3)  what  constitutes  preven- 
tion of  performance;  (4)  particular  con- 
tracts: (a)  for  railway  construction;  (b) 
•levator  and  storage  contracts;  (c)  for  con- 
struction of  buildings;  (d)  for  construction 
or  repair  of  bridges,  roads,  or  streets;  (e) 
for  iprading,  excavation,  dredging,  etc.;  {f) 
logging  and  lumber  contracts;  {g)  for  me- 
chanical work;  {h)  for  services  or  labor  gen- 
erally; («)  for  real  estate,  insurance,  and 
loan  agencies;  (/)  contracts  with  salesmen 
and  for  other  agencies;  {k)  between  attor- 
ney and  client;  (l)  for  compensation  based 
on  share  of  profits;  (IV.)  partnership  con- 
tracts; (V.)  contracts  for  sale  or  purchase; 
(VI.)  contracts  for  carriage:  (a)  breach  by 
shipper;  (b)  breach  by  carrier:  (1)  meas- 
ure of  damages  generally;  (2)  remoteness, 
contingency,  and  uncertainty,  and  their  ef- 
fect; (3)  notice  of  sale  and  its  effect;  (4) 
notice  of  use  and  its  effect;  (VII.)  contracts 
63  L.  R.  A. 


for  transmission  of  telegrams:  (a)  rule  as 
to  message  in  cipher,  or  not  showing  mcan- 
iiig;  (b)  rule  when  message  is  in  plain 
terms:  (1)  the  general  right  to  rerovc 
remoteness,  contingency,  and  uncertainty , 
and  their  effect;  (c)  real  when  altered  mes- 
sag^e  is  sent;  (VIII.)  contracts  with  relation 
to  railroad  and  station  construction;  (IX.) 
agreements  not  to  compete;  (X.)  leases  and 
contracts  and  covenants  with  reference  to: 
(a)  general  rules;  (b)  breach  of  covenant 
to  lease  or  renew;  (c)  breach  of  covenant  to 
give  possession;  (d)  breach  of  covenant  for 
peaceable  possession;  (e)  breach  of  coven- 
ant to  repair  or  rebuild;  {f)  eviction;  (g) 
tenancy  on  shares;  {h)  breaches  by  tenant; 
(XI.)  the  charter  or  rental  of  vessels; 
(XII.)  miscellaneous  contracts;  (XIII.) 
duty  to  prevent  or  reduce  damages;  (XIV.) 
deduction  for  release  from  responsibility; 
(XV.)  effect  of  illegality  in  contract; 
(XVI.)  conclusion.  33 

Extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  the  tres- 
pass:—  (I.)  In  general;  (II.)  consequential 
injuries  to  property:  (a)  in  general;  (b) 
from  removal  of  fence:  (If  in  general;  (2) 
loss  of  stock;  (3)  injuries  to  crops;  (o) 
caused  by  third  persons;  (III.)  consequen- 
tial injuries  to  the  person:  (a)  in  general; 
health;  (b)  mental  suffering;  (o)  flight  and 
its  consequences;  {d)  injury  to  reputation; 
(IV.)   conclusion.  626 

Measure  of,  for  fraudulent  representations 
as  to  property.  770 

For  breach  of  contract ;  for  delay  in  deliv- 
ery of  machinery;  rental  value;  loss  of  prof- 
its in  case  of  injury  to  business.  482 

Becovery  for  loss  of  support  by  wrongful 
killing.  812 

Liquidated  damages  or  penalty.  124 

DAMS. 

Injuries  by.  When  Barred,  see  Limita- 
tion OF  Actions,  4. 

One  called  upon  to  pay  damages  for  over^ 
flowing  land  under  authority  of  the  legis- 
lature to  erect  a  dam  for  the  purpose  of 
manufacturing  and  improvinj^  navigation 
cannot  defeat  liability  by  insisting  that  more 
land  has  been  overflowed  than  is  absolutely 
necessary  to  carryout  such  purposes.  Charn- 
ley  y.  Shawano  Water-Power  a  R.  Improv. 
Co.  (Wis.)  895 

DANOEBOV8    AGENCIES. 

Notes  and  Bbiets. 

See  also  Neolioencb. 

Dangerous  agencies;  firearms  as;  liability 
for  explosion;  liability  to  third  person  of 
one  furnishing  to  infant.  789 


Election  of  Remedies  for  Causing,  see 

Action  ob  Suit,  7. 
Damages  for  Causing,  see  Damages,  4. 
See  also  Dakaqes,  Notes  and  Bbiefs. 

1.  The  prevention  of  the  performance  of 
a  contract  by  a  man  to  support  his  parents. 
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by  negligeotly  causing  his  death,  gives  them 
no  right  of  action  at  common  law.  Brink 
Y.  Wabash  R.  Co.  (Mo.)  811 

2.  The  injury  to  a  parent  by  the  negligent 
killing  of  his  son  who  is  under  contract  to 
support  him,  thereby  preventing  perform- 
ance of  the  contract,  is  too  remote  to  form  a 
basis  for  recovery  on  behalf  of  the  parent, 
in  the  absence  of  wilful  intent  to  injure  the 
parent.  Id. 

DEEDS. 

Notes  and  Briefs. 

See  also  Husband  and  Wife. 
Deeds:  by  disseised  owner.  699 

DEFINITIONS. 

Person,  see  Constitutional  Law,  7. 

The  word  "stream"  does  not  include  the 
waters  of  a  great  lake  like  Lake  Michigan. 
nUnois  C.  R.  Co.  v.  Chicago  (111.)  408 

Notes  and  Biuefs. 

Definition;   elements.  673 

DELEGATION   OF   POWER. 

See  Constitutional  Law,  2-4. 

DEPOSIT. 

In  Bank,  see  Banks. 

DESCENT  AND   DISTRIBUTION. 

EITect  of    Life  Imprisonment   on,    see 
Civil  Death. 

In  the  distribution  of  the  estate  of  an  in- 
testate in  Georgia,  a  first  cousin  of  the  half 
blood  on  the  maternal  side  will  take  the  es- 
tate in  preference  to  a  second  cousin  of  the 
whole  blood.     Ector  v.  Grant  (Ga.)         723 

Notes  and  Briefs. 

See  also  Pardon. 

_  « 

Descent;  civil  death  on  imprisonment  as 
affecting.  142 

To  kindred  of  the  half  blood.  723 

DIRECTING  VERDICT. 

See  Trial,  14. 

DISBARMENT. 

Of   Attorney,   see  Attorneys;    Estop- 
pel, 1. 

DISCHARGE. 

Of  Bankrupt,  see  Bankruptcy,  4-6. 
Of  Mortgage,  see  Mortgaoe,  1. 

DISSEISIN. 

See  Adverse  Possession,  Deeds,  Notes 
AND  Briefs. 

DIVIDENDS. 

On  Stock,  see  Life  Tenants,  1. 

DOCTTMENTART  EVIDENCE. 

See  Evidence,  11,  12. 
53  L.  R.  A. 


DOGS. 

Provision  for  Muzzling,  see  ConiriTiT  - 

tional  Law,  2,  11. 
See  also  Animals;  Municipal  Cobpo- 

rations.  Notes  and  BRiEFa. 

DOWER. 

1.  A  sale  by  a  man  of  the  undivided  inter- 
est which  he  holds  in  common  in  a  tract  of 
land,  followed  by  a  partition  by  the  tenants 
in  common  in  kind,  will  not  bar  the  dower 
rights  of  his  wife,  who  did  not  join  in  the 
deed.    Gaffney  v.  Jefferies  (S.  C.)  918 

2.  The  dower  rights  of  a  woman  whose 
husband  was  seised  of  an  undivided  interest 
in  common  in  a  tract  of  land,  which  he  con- 
veyed by  deed  in  which  she  did  not  join. 
will,  after  voluntary  partition  in  kind 
among  the  tenants  in  common,  attach  to  the 
parcel  allotted  to  her  husband's  grantee, 
and  will  not  extend  to  his  former  interest 
in  the  whole  tract.  Id. 

Notes  and  Briefs. 

Dower;  in  undivided  interest  in  common: 
transfer  and  partition  to  defeat.  919 

DRAINS  AND  SEWERS. 

1.  A  plan  for  the  construction  of  a  sewer 
is  not  shown  to  be  defective  by  the  fact  that 
the  city  engineers  expect  that  there  will  be 
some  injury  to  sidewalks  and  stoops  from 
its  erection.  Uppington  v.  New  York  (N. 
Y.)  550 

2.  A  municipality  is  not,  in  the  construc- 
tion of  a  sewer,  obliged  at  its  peril  to  select 
the  best  possible  route,  or  to  adopt  the  best 
possible  plan,  provided  the  route  selected 
and  the  plan  adopted  are  reasonably  safe. 

Id. 

Notes  and  Briefs. 

Drains  and  sewers ;  municipal  liability  for 
consequential  damages.  552 

DRUGGISTS. 

A  druggist  is  not  guilty  of  negligence  in 
selling  to  customers  proprietarv  medicines 
in  the  package  and  under  the  label  of  the 
proprietor  or  patentee,  without  making  an 
analysis  of  the  contents.  West  v.  Emanuel 
(Pa.)  32& 

Notes  and  Briefs. 

Druggists;  liability  for  negligence.       S30 

DXnB  PROCESS  OF  IJI.W. 

See  (Institutional  Law,  7-9% 

DURESS. 

A  plaintiff  cannot  impeach,  as  procured 
by  duress,  an  agreement  which  he  insisted 
upon  making  a  part  of  his  case,  and  stated 
was  material  thereto.  Craig  v.  Ginn 
(Del.)  715 

Notes  and  Briefs. 


See  also  Contracts. 
Duress;  by  arrest. 
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1.  A  grantee  not  entitled  to  a  way  of  ne- 
cessity from  one  part  of  land  to  another, 
when  it  is  divided  by  a  strip  that  has  been 
previously  taken  in  fee  by  a  railroad  com- 
pany in  condemnation  proceedings.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Conlon  (Kan.)  781 

2.  A  railroad  company  which  constructed 
a  crossing  over  its  track  and  ties,  and  put 
gates  in  its  fences,  for  the  benefit  of  the 
owner  of  land  so  situated,  by  whom  the  same 
were  used  in  passing  from  one  part  of  her 
farm  to  the  other  for  more  tnan  fifteen 
years,  during  which  the  company  main- 
tained said  crossing  and  gates,  thereby  made 
the  landowner  only  a  mere  licensee  who 
could  not,  by  use  of  the  crossing  for  the 
time  stated,  obtain  a  prescriptive  right  to 
the  same.  Id. 

Notes  and  Briefs. 

£asements;  farm  crossing  over  railroad; 
way  of  necessity;  prescriptive  right;  per- 
missive use;  gate  across  right  of  way.    782 

EJECTMENT. 

Ejectment  against  one  who  claims  under 
tax  deeds  obtained  while  he  was  a  tenant  of 
another  person  cannot  be  maintained  by  the 
landlord  on  account  of  any  defects  in  the 
tax  proceedings,  where  the  landlord  never 
had  any  title  except  by  possession,  and  had 
lost  possession  before  the  suit.  Smith  v. 
Newman  (Kan.)  934 

ELECTION   OF   REMEDIES. 

See  Action  ob  Suit,  4-8. 

EIiECTRICAI.     USES     AND     APPLI- 
ANCES. 

See  also  Hiouwats,  Notes  and  Bbiefs. 

A  corporation  which  generates  and  sends 
electricity  into  the  wires  of  a  street-rail- 
way company  is  chargeable  with  the  duty 
to  see  that  such  wires  are  properly  insu- 
lated; and  it,  as  well  as  the  street-railway 
company,  is  liable  for  failure  to  perform 
that  duty,  if  a  person  is  killed  because  the 
wires  are  not  properly  insulated.  Thomas 
V.  Maysville  Gas  Co.   (Ky.)  147 


See  Contracts,  Notes  and  Briefs. 

EIiEVATORS. 

Notes  and  Briefs. 

Elevators;   loss  of  profits  as  element  of 
damages  in  case  of.  65 


By    Agent    for    Insolvent    Bank,    see 

Banks,  3,  4. 
Of   Clerk,    Postmaster's   Liability   for, 

see  Bonds,  2. 
Indictment  for,  see  Indictment,  4,  5. 

An  indictment  under  U.  S.  Rev.  Stat.  § 
5209,  for  wilfully  misapplying  bank  funds, 
Ib  not  unsupported  by  the  evidence  because 
the  funds  are  shown  to  be  in  his  possession, 
53L.  B.  A. 


which  makes  the  offense  embea^zlement^  and 
the  statute  provides  for  the  punishment  of 
embezzlement  or  wilful  misapplication  of 
funds,  since  the  term  "wilful  misapplica- 
tion" covers  embezzlement,  and  it  is  not 
necessary  to  construe  the  generic  term  so 
peculiarly  as  to  exclude  the  narrower  word 
preceding  it.  Jewett  v.  United  States  (C. 
C.  A.  1st  C.)  5C8 

Notes  and  Briefs. 

Embezzlement;   misapplication  of  funds. 

572,  574 

EQUAL   PROTECTION   OF   THE 
LAWS. 

See  Constitutional  Law,  5,  6. 

EQUITY. 

Enforcement  of  Trust  in,  see  Trusts. 

).  An  undertaking  by  two  lawyers,  not 
general  partners  in  the  practice  of  the  law, 
to  conduct  litigation  for  a  client,  followed 
for  a  time  by  equal  division  of  the  compensa- 
tion paid  for  the  services,  does  not  render 
Ihem  special  partners  so  as  to  give  equity 
jurisdiction  of  a  suit  for  an  accounting  in 
case  one  of  them  subsequently  receives  and 
retains  the  greater  share  of  such  compensa- 
tion.    Willis  V.  Crawford   (Or.)  904 

2.  One  of  two  lawyers  who  have  under- 
taken to  conduct  litigation  for  a  client  has 
a  plain,  adequate,  and  complete  remedy  at 
law  in  an  action  for  money  had  and  received 
to  his  use,  which  will  preclude  a  resort  to 
equity  in  case  the  other  receives  and  retains 
an  undue  proportion  of  the  compensation 
paid  lor  the  services.  Id. 

Notes  and  Briefs. 

See  also  Action  or  Suit. 

Remedy  at  law  as  affecting  relief  in  equi- 
ty; great  injury,  without  corresponding 
beneAt,  from  relief.  224 

llemedy  in,  for  fraud  or  mistake  in  con- 
tract. 159 

ESTOPPEI.. 

See  also  Duress. 

1.  The  impropriety  of  attorneys,  respond- 
ents in  disbarment  proceedings  on  a  charge 
of  champerty,  appearing  before  the  court 
and  confessing  that  they  induced  the  court 
to  render  final  judgment  in  their  favor,  in 
a  previous  action,  on  the  ground  of  their 
having  been  guilty  of  champerty,  and  after- 
wards, when  confronted  with  disbarment 
proceedings,  claiming  they  were  innocent,  is 
indefensible.     Re  Evans  (Utah)  952 

2.  Infant  children  of  a  woman  who  has 
mortgaged  her  property  as  security  for  her 
husband's  debt  are  not  estopped  from  as- 
serting their  title  in  case  the  property  is 
sold  after  her  obligation  is  discharged  and 
she  is  dead,  as  against  a  purchaser  in  good 
faith  of  the  title  secured  at  the  mortgagee's 
sale,  where  they  had  no  knowledge  of  the 
facts  so  as  to  make  them  guilty  of  fraud  in 
permitting  the  mortgage  to  remain  uncan- 
celed.   Fleming  v.  Borden  (N.  C.)  310 

3.  Marking  a  general  claim  for  the  pro- 
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ceeds  of  a  check  fraudulently  received  on 
deposit  by  a  bank  when  insolvent  does  not 
estop  the  depositor  from  demanding  a  re- 
turn of  the  full  amount,  where  the  receiver 
knew  of  the  circumstances  under  which  the 
check  was  received  and  collected,  and  his 
representations  induced  the  making  of  the 
original  claim,  which  could  not  possibly 
give  the  claimant  more  than  he  would  ob- 
tain by  a  return  of  the  deposit,  Richardson 
V.  Olivier  (C.  C.  A.  6th  C.)  113 

Notes  and  BBiEra. 

See  also  License. 

Estoppel;  as  to  character  of  property  as 
fixture:  to  rescind  sale  by  election  to  af- 
firm. 604 

Equitable;  ^hat  constitutes.  801 


EVICTION. 

Judgment    of, 

DFNCEy  8. 


as    Evidence,    see    Evi- 


EVIDENCE. 

Burden  of  Proof  of  Forfeiture  of  Liquor 
Tax  Certificate,  see  Inix)xigatino 
Liquors,  2. 

Presnmptions  aaid  bnrden  of  proof. 

As  to   Ownership  of   Money  Deposited   as 
Bail,  see  Qarnishment. 

1.  The  burden  of  showing  the  nature  and 
extent  of  the  claimed  right  is  upon  the  one 
setting  up  a  prescriptive  right  to  flow  lands. 
Charnley  v.  Shawano  Water-Power  &  R. 
Improv.  Co.   (Wis.)  805 

2.  The  legal  presumption  is  that  a  trustee 
has  no  power  to  sell  or  transfer  the  subject 
of  his  trust.  Geyser-Marion  Gold  Min.  Co. 
V.  Stark  (C.  C.  A.  8th  C.)  684 

3.  A    judgment    of    eviction    against    a 

frantee  in  a  suit  of  which  a  remote  grantor 
as  no  notice  is  not  prima  facie  evidence 
that  the  eviction  was  under  a  paramount 
title,  in  a  suit  against  such  grantor  on  the 
covenants  in  his  deed.  Wallace  v.  Pereles 
(Wis.)  644 

4.  The  meeting  of  two  cars  in  a  head-end 
collision  on  a  single-track  railway  is  proof 
of  negligence  on  the  part  of  those  in  charge 
of  the  cars,  in  the  absence  of  any  evidence 
to  the  contrary,  for  the  conseouences  of 
which  their  employer  is  responsible.  Peter- 
son V.  Seattle  Traction  Co.  (Wash.)  686 

5.  The  authority  of  the  captain  of  a  steam- 
ship to  receive  a  telegram  for  delivery  to  a 
passenger,  so  as  to  charge  the  steamship 
companv  in  case  of  its  nondelivery,  must  be 
established  by  the  evidence  and  found  by  the 
jury.  Davies  v.  Eastern  Steamboat  Co. 
(Me.)  230 

6.  One  who  has  been  ousted  from  posses- 
sion of  his  real  estate  by  an  open,  visible, 
and  exclusive  possession  in  another,  which 
has  continued  uninterruptedly  for  the  limita- 
tion period,  will  be  presumed  to  have  had 
knowledge  of  it.  Carney  v.  Hennessey 
(Conn.)  600 

7.  Undue  influence  resulting  in  a  favora- 
ble will  cannot  be  inferred  alone  from  mo- 
tive or  opportunity,  but  there  must  also  be 
53  L.  R.  A. 


some  testimony,  either  direct  or  eireamstan- 
tial,  to  show  that  undue  influence  not  only 
existed,  but  that  it  was  exercised  with  re- 
spect to  the  making  of  the  will  itself.  Re 
Shell's  Estate  (Colo.)  387 

8.  Sanity  of  the  accused  being  presumed, 
he  has  the  burden  in  the  first  instance  to  of- 
fer proof  sufficient  to  raise  a  reasonable 
doubt  on  the  question,  and  thereupon  the 
prosecution  must  establish  his  sanity  be- 
yond a  reasonable  doubt.  Maas  v.  Oklaho- 
ma (Okla.)  814 

0.  The  burden  of  showing  that  an  articls 
published  in  a  newspaper  over  the  signaturs 
of  defendant  in  an  action  for  libel  is  identi- 
cal with  the  article  furnished  by  the  latter 
is  upon  plaintiff,  and  he  is  not  entitled  to 
have  the  article  actually  contributed  set  out 
in   the   answer.     Klos   v.    Zahorik    (Iowa) 
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10.  Recovery  for  the  publication  of  a  libd 
cannot  be  denied  because  the  plaintiff  fails 
to  prove  the  falsity  of  the  publication,  since 
the  burden  of  proving  the  truth  by  way  of 
defense  is  on  defendant.  Id. 

Docnmentary  evidenoe. 

Instrument  without  Revenue  Stamp,  see  Iir- 

TEBNAL  Revenue. 
See  also  supra,  3. 

11.  Computations  by  an  expert,  made  sole- 
ly from  the  books  of  a  bank,  are  not  admissi- 
ble in  evidence  when  the  contents  of  the 
books  themselves  are  not  admissible.  State 
Bank  v.  Brown  (N.  T.)  61S 

12.  Entries  in  the  books  of  a  bank,  not 
made  by  the  cashier,  are  not  admissible 
against  his  sureties  in  an  action  on  his  bond, 
in  the  absence  of  proof  as  to  who  made  them, 
that  the  one  making  them  is  dead  or  without 
the  jurisdiction  of  the  court,  or  that  thej 
were  made  in  the  usual  course  of  business 
in  accordance  with  a  uniform  practice  to 
make  them  when  and  precisely  as  the  trans- 
actions occurred,  where  the  books  were  not 
referred  to  in  the  bond  and  the  sureties  had 
no  right  of  access  to  them.  Id. 

Photosraplis. 

13.  Photoffraphs  of  wrecked  maehinery, 
taken  immediately  after  an  accident,  are  ad- 
missible as  evidence,  with  an  explanation  of 
them  by  the  witness  who  took  them,  in  or- 
der to  show  the  condition  of  the  wreck.  LiT- 
ermore  Foundry  k  M.  Co.  v.  Union  Compress 
&  Storage  Co.  (Tenn.)  48S 

Parol  evidenoe  as  to  wrltlns* 

14.  The  fact  that  the  principal  debtor 
does  not  join  in  signing  the  note  will  not 
take  the  case  out  of  the  rule  that  parol  evi- 
dence is  admissible  to  show  that  signers  of 
a  note  did  so,  to  the  knowledge  of  the  P^m^ 
as  sureties.      Hofl'man  v.  Habighorst  (Or.) 

008 

16.  Testimony  by  the  parties  as  to  what 
they  believed  and  intended  and  relied  upon 
is  admissible  in  an  action  for  false  repre- 
sentations in  effecting  a  sale  of  proper^. 
Boddy  V.  Henry  (Iowa)  7W 

16.  Oral  evidence  is  admissible  to  show 
that  improvements  were  made  upon  land 
under  an  oral  contract  that  the  land  should 
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be  conveyed  to  the  party  making  them.    La- 
ton  V.  Badham   (N.  C.)  337 

17.  Parol  evidence  is  admissible  to  show 
that  at  the  time  of  making  a  written  con- 
tract for  the  sale  of  the  fruit  growing  in 
certain  orchards,  which  specifies  a  minimum 
amount  to  be  delivered,  it  was  agreed  that 
the  seller  should  not  be  bound  to  deliver  the 
quantity  named  unless  it  was  grown  in  the 
orchards  embraced  in  the  contract.  Onta- 
rio Deciduous  F.  G.  Asso.  y.  Cutting  Fruit 
Packing  Ca  (Cal.)  681 

18.  Parol  evidence  is  admissible  to  ex- 
plain the  meaning  of  the  words  ''sundrv  or- 
chards/' in  a  contract  for  the  sale  of  the 
fruit  growing  in  them.  Id. 

19.  The  consideration  for  an  express  trust 
need  not  be  set  forth  in  the  writings,  but 
may  be  proven  by  parol.  Ransdel  y.  Moore 
(Ind.)  763 

Opinioms. 

See  also  Appeal  and  Error,  17. 

20.  Persons  not  experts  having  knowledge 
of  the  facts  may  testify  as  to  the  conduct 
of  a  person  injured  by  a  railway  collision 
soon  after  the  accident,  and  as  to  the  state 
of  his  health  since,  as  compared  with  what 
it  was  before  the  accident.  Peterson  v. 
Seattle  Traction  Ck>.   (Wash.)  586 

21.  An  expert  may  give  his  opinion  upon 
«  hypothetical  case,  based  upon  the  facts 
in  evidence,  as  to  the  propriety  of  a  method 
of  supporting  a  chimney  along  which  a 
trench  was  being  excavated,  and  as  to  how 
the  work  should  have  been  done  for  the 
safety  of  the  workmen,  in  an  action  by  an 
•employee  for  injuries  caused  by  earth  fall- 
ing upon  him  while  carrying  out  the  con- 
tractor's orders  in  constructing  such  sup- 
j>ort.     Finn  v.  Cassidy  (N.  Y.)  877 

22.  Upon  the  question  of  falsity  of  rep- 
resentations as  to  the  quantity  of  land  in 
A  ranch  owned  by  a  corporation,  made  by 
stockholders  for  the  purpose  of  effecting  a 
sale  of  their  stock,  witnesses  may  testify 
.as  to  whether  or  not  the  lands  embraced  by 
the  ranch  were  all  embraced  by  documents 
in  possession  of  the  parties,  and  as  to 
whether  land  once  owned  had  been  sold  by 
the  corporation;  but  conclusions  of  wit- 
nesHes  as  to  the  quantity  of  land  in  the 
ranch,  based  on  the  documents,  are  not  ad- 
missible.    Boddy  V.  Henry    (Iowa)  769 

23.  Upon  the  measure  of  damages  for  mak- 
ing false  representations  as  to  the  amount 
of  propei'ty  owned  by  a  corporation  for  the 
purpose  of  effecting  a  sale  of  its  stock,  opin- 
ion evidence  is  not  admissible  as  to  how 
much  less  the  property  is  worth  than  it 
'would  have  been  if  it  had  been  as  repre- 
sented. Id. 

24.  Testimony  of  persons  who  have  had 
actual  experience  in  the  transaction  of  in- 
surance business,  as  to  particulars  and  re- 
sults of  such  business,  majr  be  received  in 
^n  action  seeking  lost  pronts  for  breach  of 
A  contract  for  employment  as  general  in- 
surance agent.  Wells  v.  National  Life  As- 
80.  (C.  C.  A.  6th  0.)  33 

'Confessions. 

25.  A  confession  made  by  one  accused  of 
-53  L.  K.  A. 


murder,  tinder  threats  that  he  would  be  de- 
livered back  to  a  mob  unless  he  confessed, 
is  incompetent  and  should  not  be  admitted 
in  evidence.     Whitley  v.  State  (Miss.)  402 

26.  A  confession  made  the  day  following 
a  prior  confession  which  was  induced  by 
threats  cannot  be  received  in  evidence,  un- 
less it  is  shown  that  the  influence  which  in- 
duced the  first  confession  had  been  entirelv 
destroyed.  Id. 

27.  Proof  of  the  finding  of  a  sack  of 
money  at  the  place  designated  by  one  who, 
under  threats  of  beinj^  delivered  back  to  a 
mob,  confessed  to  having  committed  a  mur- 
der and  to  having  hidden  at  a  certain  place 
a  sack  of  money  taken  from  the  body,  is  in- 
admissible where  neither  money  nor  sack 
was  identified  as  belonging  to*  the  murdered 
man.  Id. 

Acbnissions. 

28.  Admissions  as  to  boundary  by  a  gen- 
eral agent  in  possession  of  real  estate  for 
the  purpose  of  caring  for  it,  made  within 
the  scope  of  his  authority,  are  binding  on 
his  principal,  whether  known  to  the  latter 
or  not.    Carney  v.  Hennessey  (Conn.)     699 

Deolarations. 

29.  Evidence  of  declarations  of  the  remote 
grantor  of  two  parcels  of  real  estate,  as  to 
where  he  intended  to  draw  the  line  between 
them,  is  not  admissible  upon  the  question 
of  the  division  line.  Id. 

30.  Evidence  of  statements  by  one  of  con- 
spirators to  murder,  that  the  killing  had 
been  determined  upon  and  pardons  prepared 
in  advance,  is  admissible  against  oo-con- 
spirators.    Powers  v.  Com.  (Ky.)  246 

31.  Evidence  of  statements  made  at  a 
meeting  in  a  public  place,  indicating  violent 
and  improper  intentions,  is  admissible  upon 
trial  of  an  indictment  for  conspiracy  to 
murder,  as  tending  to  show  the  existence  of 
the  conspiracy.  Id. 

32.  One  on  trial  for  conspiracy  to  murder, 
against  whom  evidence  has  been  introduced 
of  statements  by  members  of  an  assemblage 
tending  to  show  the  conspiracy,  has  a  right 
to  introduce  evidence  of  all  that  was  done 
at  the  meeting.  Id. 

33.  Upon  trial  of  an  indictment  for  crim- 
inal conspiracy  to  murder,  evidence  is  ad- 
missible of  threats  by  an  unknown  person 
who  was  subsequently  seen  among  guards 
under  control  of  the  alleged  conspirators, 
but  not  of  statements  by  persons  in  no  wise 
identified  as  members  of  the  conspiracy. 

Id. 

Relevancy  and  materiality. 

34.  One  occupying  real  estate  at  a  certain 
time  may  testify  as  to  who  made  use  of  ad- 
joining land  up  to  the  division  fence,  as 
tending  to  show  adverse  possession  in  him, 
and  that  the  owner  of  the  land  occupied 
by  witness  was  only  in  possession  as  far  as 
the  fence  when  he  conveyed  the  property  to 
a  third  person,  and  as  to  the  construction 
which  had  been  put  by  the  adjoining  owners 
upon  their  title  deeds.  Carney  v.  Hennes- 
sey  (Conn.)  699 

35.  Upon  the  question  of  the  procurement 
63 
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of  a  will  by  undue  influence,  evidence  is  not 
admissible  that  some  sixteen  years  before 
it  was  executed  proponent  entered  testator's 
family,  brought  about  an  estrangement  be- 
tween him  and  his  wife  which  resulted  in  a 
divorce,  and  subsequently  married  him, — 
especially  when  it  is  not  connected  with  evi- 
dence tending  to  prove  that  undue  influence 
existed  and  was  exercised  at  or  near  the 
time  the  will  was  made.  Re  Shell's  Es- 
tate (Colo.)  387 

36.  Stockholders  of  a  corporation  charged 
with  making  false  statements  as  to  the  cor- 
porate property  in  effecting  a  sale  of  their 
stock  may  testify  as  to  the  circumstances  of 
their  acquisition  of  the  stock,  and  their 
knowledge  or  want  of  knowledge  of  the 
companv's  business,  and  as  to  the  custody 
of  the  documents  from  which  true  informa- 
tion might  have  been  obtained.  Boddy  v. 
Henry   (Iowa)  769 

37.  Evidence  that  a  witness  for  the  prose- 
cution had  said  that  that  hundred  thousand 
dollars  could  be  taken  and  Jesus  Christ  and 
the  twelve  apostles  convicted  does  not  show 
that  he  was  bribed,  and  is  properly  excluded. 
Powers  V.  Com.   (Ky.)  245 

38.  Upon  the  question  of  the  terms  of 
the  contract  under  which  an  employee  of  a 
railroad  company  is  being  transported  to 
and  from  his  work,  evidence  of  his  signing 
an  agreement  to  assume  the  risk  is  admissi- 
ble, although  it  is  not  conclusive  of  such 
assumption,  where  he  testifies  that  when  he 
was  given  his  ticket  book  he  was  told  to 
sign  his  name  at  a  designated  place,  which 
he  did  without  reading  the  words  above  it, 
and  no  authority  is  shown  on  the  part  of 
the  one  giving  the  direction  to  modify  any 
contract  the  employee  may  have  had  with 
the  company.  Peto'son  v.  Seattle  Traction 
Co.  (Wash.)  686 

39.  Evidence  of  failure  to  ring  the  bell 
or  blow  the  whistle  for  a  railroad  crossing 
a  mile  from  the  scene  of  an  accident  by 
which  an  infant  upon  the  track  was  killed 
is  admissible,  where  the  complaint  charges 
gross  negligence  and  recklessness  in  running 
the  train,  and  the  answer  sets  up  contribu- 
tory negligence  on  the  part  of  the  infant's 
parents,  while  the  complaint  alleges  that 
the  mother  of  the  child  was  accustomed, 
when  she  heard  the  signals  given  for  that 
crossing,  to  look  out  upon  the  track  to  see 
if  any  of  the  children  were  in  danger. 
Mason  v.  Southern  R.  Co.   (S.  C.)         913 

40.  Exclusion  of  questions  with  reference 
to  prior  ailments  of  the  plaintiff  in  an  ac- 
tion for  personal  injuries  is  within  the  dis- 
cretion of  the  court,  where  a  physician  who 
has  treated  the  plaintiff  has  testified  that 
he  docs  not  think  there  was  any  connection 
between  prior  ailments  and  the  condition 
after  the  accident,  although  it  might  be  pos- 
sible that  other  physicians,  if  examined, 
would  have  a  different  opinion.  Boomer  v. 
Wilbur  (Mass.)  172 

41.  Upon  the  measure  of  damages  for 
personal  injuries,  evidence  is  admissible  of 
the  wages  plaintiff  could  have  earned  in  a 
business  wnich  he  understood  and  which 
53  L.  R.  A. 


was  open  to  him  but  for  the  injuries,  al- 
though he  had  not  engaged  in  it  for  tiiree 
years  before  the  injury,  and  had  made  no 
claim  of  intention  to  return  to  that  calling. 
Peterson  y.  Seattle  Traction  Co.    (Wash.) 

58» 

42.  In  an  acti(m  for  the  homicido  of  a 
railroad  employee,  proof  of  his  usual  earn- 
ings as  such  employee  within  a  reasonable 
period  of  time  prior  to  his  death  is  admi«« 
sible.  There  is  no  arbitrary  rule  which  eon- 
fines  the  proof  upon  this  point  to  what  he 
was  actually  earning  at  the  very  time  of 
his  death.  Central  of  6a.  R.  Co.  v.  Perker- 
son  (Ga.)  210 

43.  A  denial,  by  an  employer,  of  an  alleged 
agreement  to  furnish  an  employee  injured 
while  traveling  on  its  cars  transportation 
to  and  from  work,  will  admit  evidence  of  any 
material  matter  to  defeat  the  alleged  con- 
tract or  to  show  a  different  contract.  Pe- 
terson ▼.  Seattle  Traction  Co.  (Wash.)  58ft 

Weisht;  sufficiency. 

See  also  supra,  38;  Axtobnets,  6. 

44.  The  right  to  recover  for  the  publica- 
tion of  a  lil^lous  article  in  a  foreign  lan- 
guage cannot  be  made  to  depend  upon  the 
absolute  accuracy  of  the  translation  intro- 
duced in  evidence.    Klos  ▼.  Zahorik  (Iowa) 
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45.  As  between  the  alleged  partners  them- 
selves, the  fact  of  partnership  cannot  be  es- 
tablished by  proof  of  independent  facta 
from  which  the  principal  fact  is  inferable, 
in  the  absence  of  direct  evidence  of  a  pur- 
pose to  form  a  partnership.  Willis  v. 
Crawford   (Or.)  904 

46.  A  conspirator  cannot  be  convicted  up- 
on the  testimony  of  an  accomplice  or  accom- 
plices, unless  such  testimony  is  corrobor- 
ated by  other  evidence  tending  to  connect 
him  with  the  commission  of  the  offense;  and 
the  corroboration  is  not  sufficient  if  it  mere- 
ly shows  that  the  offense  was  committed,  and 
the  circumstances  thereof.  Powers  v. 
Com.  (Ky.)  24S 

Notes  and  Briefs. 

Evidence;  use  of  person's  books  of  ac- 
count as  evidence  upon  issues  between  other 
parties: — (I.)  Scope;  (II.)  the  general  rule; 

(III.)  exceptions — enumerated;  (IV.)  en- 
tries against  interest:     (a)  the  general  rule; 

(6)  application  to  particular  classes  of 
cases:      (1)   entries  as  to  receipt  of  rent; 

(2)  receipted  charges  for  services;  (3)  other 
miscellaneous  entries;  (V.)  entries  eonsti* 
tuting  part  of  the  res  gestw:  (a)  the  gen- 
eral rule;  (6)  application  to  particular 
cases;  (VI.)  entries  required  by  legal  or  par- 
ticular duty:  (a)  the  general  rule;  (h)  ap- 
plication to  official  entries;  (c)  applicatioi^ 
to  entries  or  memoranda  of  notice  of  dishon- 
or; (VII.)  entries  in  the  oourse  of  business : 
(a)  the  general  rule;  (6)  application  to  en- 
tries by  an  agent:  ( 1 )  in  his  own  books ;  (2) 
in  the  books  of  his  principal  or  employer; 

(3)  entries  by  an  attorney;  (e)  application 
to  bank  books;  (d)  application  to  books  by 
carriers;    (e)    application  to  other  miseel- 
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laneous  entries;  (VllL)  ancient  books; 
(IX.)  use  of,  to  contradict,  corroborate,  or 
explain  other  evidence;  (X.)  entries  treated 
as  admissions  or  as  creating  an  estoppel: 
(•)  the  general  rule;  (6)  application  to 
books  of  debtor  to  show  fraud;  (o)  applica- 
tion to  corporate  books  generally;  {d)  ap- 
plication to  bank  books;  (e)  to  establish 
personal  liability  of  a  stockholder  or  direct- 
or; (/)  application  to  partnership  books  of 
account;  {g)  application  to  other  miscel- 
laneous entries;  {h)  necessity  of  knowledge 
of,  or  consent  to,  entry;  (XI.)  necessity  of 
authentication  and  proof  of  death  or  absence ; 
(XII.)  variation  of  rules  by  statutory  and 
constitutional  provisions;  (XIII.)  conclu- 
sion. 513 

Admissibility  of  evidence  obtained  by  aid 
of  an  involuntary  or  inadmissible  confes- 
sion:—  (I.)  In  general;  (II.)  necessity  of 
identifying  things  found.  402 

Occurrence  of  accident  as  evidence  of  neg- 
ligence. 627 

Presumption  as  to  possession  by  owner  of 
property.  700 

Presumption  as  to  service  of  summons  to 
give  jurisdiction.  563 

Presumption  as  to  sanity.  814 

Burden  of  proof  as  to  failure  of  agent  to 
pay  over  money.  515 

Burden  of  proof  as  to  power  of  trustee  to 
sell.  687 

Res  gestCB,  609 

Explanation  of  books  of  accounts  by  book- 
keeper. 516 

Presumption  as  to  continuance  of  policy 
in  force.  50 

Parol;  to  explain  contract.  682 

Parol;  to  identify  beneficiary.  711 

Parol;  as  to  parties  to  negotiable  instru- 
ment; want  of  consideration.  909 

Parol;  contradictory  of  written  instru- 
ment. 508 

Declarations  of  railroad  agents;  res  ges- 
icB,  914 

EXECUTION. 

Execution  upon  an  original  judgment  can- 
not be  had  after  a  judgment  of  fiat  in  a 
scire  facias  thereon.  Wright  v.  Ryland 
(Md.)  702 


EXEMPTION. 

From  Levy,  see  Levt  aitd  Seizttbb. 
From  Tax,  see  Taxes,  6-10. 


Notes  and  Briefs. 
Execution;  after  scire  facias. 
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EXECxrroBS    and    administra- 
tors. 

Right  to  Testator's  Body,  see  Gobpsb,  2. 

In  an  action  by  an  administrator  for  dam- 
ages for  the  death  of  his  decedent,  his  duties 
as  assistant  attorney  are  within  the  scope 
of  his  duties  aa  administrator,  and  he  may 
not  make  a  contract  with  his  attorneys  for 
additional  compensation  as  assistant  attor- 
ney in  the  case.  Re  Evans  (Utah)  952 
53  L.  R.  A. 


Evidence  of,  see  Evidence,  20-24. 

EXTRA  ALLOWANCE. 

See  Costs,  2. 

FACTORS. 

1.  A  factor  has,  in  the  absence  of  instrue- 
tions  or  usage  to  the  contrary,  power  to  sell 
the  goods  of  his  principal  upon  a  reasonable 
credit,  provided  he  exercises  due  care  with 
respect  to  the  responsibility  of  the  purchas- 
er and  in  collection  of  the  price.  M.  M. 
Walker  Co.  v.  Dubuque  Fruit  h.  Produce  Co. 
(Iowa)  775 

2.  A  factor  cannot,  after  learning  of  a 
sale  of  the  property  by  his  principal,  pro- 
ceed to  sell  it  himself,  although  he  has  made 
advances  or  incurred  liabilities  on  account 
of  the  property,  unless  the  sale  is  necessary 
to  protect  his  interests.  Id. 

3.  Only  such  of  those  who  participated  in 
the  conversion  of  property  consigned  to  a 
factor  for  sale,  as  are  in  possession  of  it 
when  suit  is  brought,  can  be  held  liable  for 
its  return.  Id. 

4.  In  case  the  consignor  sells  property 
which  he  has  consigned  to  a  factor  for  sale, 
the  purchaser  may  recover  it  or  its  value 
without  deductions,  if  the  lien  for  advances 
or  charges  has  been  waived ;  but  if  such  lien 
has  not  been  waived  he  can  only  recover  any 
balance  which  remained  or  should  have  re- 
mained in  the  factor's  hands  after  a  prudent 
disposal  of  the  property.  Id. 

Notes  and  Bbiefs. 

Factors;  sale  for  reimbursement;  absence 
of  instructions;  right  to  sell  on  credit.    775 

FALSE  REPRESENTATIONS. 

See  Fbaud  and  Fbaxtdttlent  Conyet- 

ANCES. 

FEDERAL  COURT. 

See  Removal  of  Causes,  Notes  ahb 
Briefs. 


Of  Sheriff,  see  Statxttes,  8. 

FELLOW  SERVANT. 

See  Masteb  and  Servant,  4* 


Along  Railroad  Track,  see  Railboadb, 
7-9. 

Notes  and  Briefs. 

Of  Railroads,  see  Railroads. 
See  also  Damages. 

Fences;  prescriptive  right  to  matntain. 
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See  WABXHOTTUDCBf . 
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FiBHBRIES— G^KING. 


Police  Power  as  to,  see  Conbtitdtional 
Law,  6. 

A  statute  making^  it  unlawful  to  fish  in 
any  of  the  streams,  ponds,  or  lakes  of  the 
state  for  brook,  speckled,  or  lake  trout,  with 
intent  to  sell  or  trade  fish  so  caught,  is 
not  unconstitutional  as  operating  U>  give 
wealthy  sportsmen  more  than  their  just  and 
equal  share  of  the  fish.  State  y.  Dow  (N. 
H.)  314 

Notes  and  Briefs. 


Fisheries;  legislative  regulation. 


316 


1.  Machinery  not  manufactured  especial- 
ly for  a  building,  but  of  a  kind  which  can  be 
purchased  generally  in  the  market,  does  not 
become,  in  favor  of  a  mortgagee,  part  of  the 
realty  by  being  attached  by  ^Its  and  screws 
to  the  building  for  the  purpose  of  steadying 
it  while  in  use,  if  it  is  not  intended  to  be- 
come part  of  the  premises,  and  can  be  re- 
moved without  any  material  injury  to  or 
alteration  of  the  building.  Neufelder  y. 
Third  Street  ft  8.  R.  Go.  (Wash.)  600 

2.  The  vendor  of  personal  property  sold 
to  be,  and  in  fact^  attached  to  real  estate  by 
the  owner  thereof,  or  with  his  consent,  as  a 
permanent  improvement,  may  by  contract 
with  such  owner  preserve  the  chattel  char- 
acter of  the  accession.  Fuller- Warren  Co. 
V.  Barter  (Wis.)  603 

3.  The  character  of  the  accession  of  per- 
sonalty as  a  permanent  improvement  to 
realty  cannot  be  preserved  by  contract  be- 
tween the  vendor  and  vendee  of  the  person- 
alty, as  against  the  owner  of  a  mortgage  of 
the  realty  existing  when  the  accession  is 
made,  who  is  not  a  party  to  such  contract. 

Id. 
Notes  ajxd  Bbiefs. 

Fixtures;  what  are;  machinery;  fastened 
to  building;  as  between  mortgagor  and  mort- 
gagee. 601 

Intention;  annexation  to  building;  fur- 
naces;  removal.  604 

FOOD. 

Requiring  Sale  of,  in  Public  Market,  see 
Constitutional  Law,  10. 

forfeiture. 

Of  Liquor  Tax  Certificate,  see  Intoxi- 
cating LlQUOBS,  1,  2. 

FRAUD    AND    FRAUDUI.ENT    CON- 
VEYANCES. 

Towards  Surety  on  Agent's  Bond,  see 
Bonds,  1. 

Damages  for,  see  Damages,  5. 

Parol  Evidence  as  to,  see  Evidence,  15. 

Opinion  Evidence  as  to,  see  Evidence, 
22,  23. 

Evidence  of,  see  Evidence,  36. 

Contesting  Insurance  Policy  for,  see  In- 
surance, 1. 

Notice  of,  see  Notice. 

See  also  Limitation  of  Actions,  1. 

1.  Liability  for  deceit  on  the  part  of  a 
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landowner  making  false  representations  as 
to  the  quantity  in  the  tract,  on  which  a  par- 
chaser  relies  to  his  injury,  cannot  be  predi- 
cated upon  the  fact  that  from  the  means  of 
knowledge  accessible  to  him  he  might  have 
known  the  statements  to  be  false,  if  he  in 
fact  believed  them  to  be  true.  Boddy  ▼. 
Henry  (Iowa)  769 

2.  Officers  of  a  corporation,  who  are  its 
principal  stockholders,  and  who  contemplate 
trading  their  stock  for  other  property,  owe 
no  duty  to  the  other  party  to  the  transac- 
tion, which  will  take  their  representations  as 
to  the  corporate  property  out  of  the  general 
rule  that  knowledge  of  falsity  of  representa- 
tions is  necessary  to  support  an  action  of  de- 
ceit for  making  them.  IdL 

3.  Stockholders  of  a  corporation  are  not 
liable  for  false  representations  as  to  the 
amount  of  the  corporate  property  by  an 
agent  of  the  corporation  in  charge  of  the 
property  with  power  to  sell  it,  upon  which 
reliance  is  placed  by  a  third  person  in  pur- 
chasing the  interest  of   such  stockholdeps. 

Id. 

4.  The  right  of  one  who  trades  property 
for  corporate  stock  to  recover  for  false  rep- 
resentations by  the  owners  of  the  stodc  as  to 
the  amount  of  the  corporate  property  is  not 
affected  by  the  fact  that  some  of  the  stock 
is  taken  in  the  names  of  various  members  of 
his  family,  and  does  not  stand  in  his  own 
name.  Id« 

6.  A  recovery  of  the  value  of  improve- 
ments made  on  land  under  an  oral  contract 
for  its  conveyance  to  the  party  making  them, 
which  is  broken  by  refusal  to  convey  after 
the  improvements  are  made,  may  be  had  on 
the  ground  that  they  have  been  obtained  by 
fraud.    Luton  v.  Badham  (N.  C.)  337 

Notes  and  Bbdefs. 

See  also  Limitation  of  Actions. 

Fraudulent  representations;  concealment; 
intent  to  deceive;  knowledge:  good  faith; 
investigation  by  vendee  as  affecting;  quan- 
tity of  land.  769 

Fraud  in  sale;  remedies  of  purchaser; 
against  seller's  agent.  158 


FRIGHT. 


Notes  and  Briefs. 


Fright;  consequential  injuries  in  case  of. 

633 
FRONTAGE  TAX. 

See  Public  Impbovements. 

GAME  I.AWS. 

Notes  and  Briefs. 

Game  laws;  as  affecting  interstate  com- 
merce. 134 

GAMING. 

See  also  Contracts,  10. 

Notes  and  Briefs. 

(raming;  recovery  of  money  loaned  for 
gaming  purposes;  knowledge;  recovery  by 
principal  of  money  lost  by  agent.  643 


GaBNISHMBNT— HlOHWATS. 
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OARIIISUMEJIT* 

Money  deposited  by  a  third  person  with«a 
justice  of  the  peace  as  bail  for  one  who  has 
been  committed  by  the  justice,  and  which  is 
receipted  for  to  him^  is,  until  the  contrary 
is  shown,  presumed  to  belong  to  such  third 
person,  and  is  not  subject  to  garnishment  for 
the  prisoner's  debt  after  the  latter's  dis- 
charge.   McAlmond  v.   Bevington    (Wash.) 

697 
Notes  and  Bbxets. 

Garnishment;  of  money  deposited  in  lieu 
of  bail.  697 

GAS. 

As  Subject  of  Commerce,  see  Gomkeboe, 

2. 
See  also  Cobpobations,  1. 

OOODWIIX. 

Notes  and  Briefs. 

Goodwill;  disposition  of,  on  retirement  of 
partner;  trademark  as  part  of.  386 

Breach  of  contract  of  sale  of.  398 

GOVERNOR. 

Illegally  Elected,  Pardon  by,  see  Pab- 

DON. 

GUARDIAN  AND  WARD. 

Notes  and  Bbiefs. 

Guardian  and  ward;  purchase  by  guar- 
dian in  socage  from  mortgagee  after  fore- 
closure. 884 


Rights  in  Highway,  see  Injunotion,  1, 
2. 

A  railroad  company  which  has  leased  a 
hack  stand  on  its  own  property  cannot  grant 
the  lessee  special  privileges  beyond  the  lim- 
its of  its  own  land  by  preventing  others 
from  occupying  hack  stands  in  the  street. 
Pennsylvania  Co.  y.  Chicago  (111.)  223 


Notes  and  Bbdets. 

Health ;  regulations  to  preserve.  166 

Respondeat  superior  as  between  board  of 
health  and  city.  146 


Bicycle  Path  as,  see  Biotoles. 

Requiring  Conduits  for  Telephone 
Wires  in,  see  Constitutional 
Law,  12;  Contbaots,  17. 

Right  of  Hack  in,  see  Hacks;  Injunc- 
tion, 2. 

1.  The  city  council  or  governing  body  of 
a  municipality  has  the  undoubted  right,  in 
the  exercise  of  the  police  power,  to  order 
the  placing  of  telegraph  and  telephone  wires 
under  ground  whenever,  in  the  exercise  of 
a  fair  discretion,  it  decides  that  public  in- 
terests require  it  to  be  done;  but  it  cannot 
act  arbitrarily  in  the  premises.  North- 
western Teleph.  Ezch.  Co.  v.  Minneapolis 
(Minn.)  176 
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2.  The  extension  of  the  limits  of  a  mu- 
nicipality over  a  road  on  which  street-rail- 
way tracks  have  been  laid  under  authority 
of  the  oounty  will  make  such  road  subject 
to  an  existing  ordinance  forbidding  the  tear- 
ing up  of  streets  without  consent  of  the  mu- 
nicipal authorities,  and  no  contract  between 
the  county  and  the  railway  company  is 
thereby  impaired  so  far  as  the  ordinance 
merely  requires  the  tearine  up  of  streets  to 
be  under  reasonable .  police  restrictions. 
Westport  V.  Mulholland  (Mo.)  442 

Defects  in. 

Defects   in;    Joint   Suit  against   City   and 
Abutting  Owner,  see  Action  ob  Suit,  1. 
Question  for  Jury  as  to,  see  Tbial,  4-6. 
See  also  Notice. 

3.  The  building  of  a  step  in  a  sidewalk 
is  not  of  itself  such  negligence  as  will  make 
the  municipality  liable  for  injuries  to  a  pe- 
destrian from  a  fall  caused  by  the  step,  if 
the  plan  adopted  is  not  palpably  unsafe,  and 
from  the  nature  of  the  grade  the  municipal 
authorities  deem  the  step  necessary  and 
proper.      Teagar   ▼.    Flemingsburg    (Ky.) 
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4.  A  joint  liability  against  the  owner  of 
property  abutting  on  a  street,  and  the  mu- 
nicipality, exists  where  he  negligently  suf- 
fers rainwater  to  be  discharged  from  de- 
fective pipes  on  his  roof,  so  that  it  freezes 
and  forms  a  dangerous  condition  of  the  side- 
walk, which  is  permitted  to  remain  for  an 
unnecessary  period,  until  a  passer-by  falls 
and  is  injurea.  Reedy  v.  St.  Louis  Brewing 
Asso.  (Mo.)  806 

6.  An  owner  of  properly  abutting  on  a 
street  is  not  liable  to  a  passer-by  injured  by 
falling  upon  ice  on  the  sidewalk  formed  by 
water  from  a  burst  pipe  leading  to  a  storage 
tank,  when  the  break  is  not  caused  by  any 
defect  in  the  pipe,  or  by  his  negligence,  al- 
though  the  water  may  have  reached  the  side- 
walk because  the  pipes  designed  to  cariy 
rainwater  were  insufficient  to  carry  it.    Id. 

6.  Where  a  sidewalk  is  in  fact  rendered 
dangerous  b^  ice  formed  from  accidental  or 
incidental  discharge  of  water  thereon,  such 
not  being  the  prevalent  condition  of  side- 
walks at  the  time,  it  is  the  duty  of  the  city 
to  cause  the  danger  to  be  removed  within  a 
reasonable  time  uter  it  has  notice,  or  by  the 
exercise  of  reasonable  care  can  discover  the 
condition.  Id. 

7.  The  rule  requiring  notice  to  a  purchaser 
of  property  containing  a  nuisance,  request^ 
ing  its  removal,  before  he  is  liable  to  an  ac- 
tion for  injuries  caused  by  it,  does  not  ap- 
ply in  favor  of  the  purchaser  of  a  house  so 
constructed  as  to  cast  water  from  its  con- 
ductor pipes  upon  the  sidewalk  in  such  a 
way  as  to  freeze  and  render  the  sidewalk  un- 
safe for  pedestrians.  Leahan  v.  Cochrane 
(Mass.)  891 

Notes  and  Bbiefs. 

Damages  for  Breach  of  Contract  as  to,  see 

Damages. 
Dangerous  Premises  Abutting  on,  see  Neoli- 

GENCE. 


Homestead— iKDBPmrDBRT  Contbactob. 


Gollisions  at  Street  CroBaings,  see  Street 
Railways. 
Highways;  what  are;  legislative  power  to 
authorize  poles  and  obstructions  m;  tele- 
phone poles  as  proper  use;  police  power; 
munieipal  grant;  impairment;  requiring 
wires  underground.  176 

Prescriptive  right  to  obstruct.  891 

Accumulation  of  snow  or  ice  as  defect  or 
obstruction;  municipal  liability;  liability  of 
abutting  owner.  806 

Strict  construction  of  grant  of  privilege 
in.  445 

Lateral  support  to  abutting  land.         662 

HOMESTEAD. 

Homestead  Entry,  see  Railboads,  9. 


Conspiracy  to  Commit,  see  Conspibact; 

Trial,  3. 
Indictment  for  Conspiracy,  to  Commit, 

see  Indiotment,  2,  3. 

1.  It  is  not  sufficient  to  charge  one  with 
murder  that  the  killing  was  in  pursuance  of 
his  advice,  counsel,  or  encouragement,  un- 
less it  was  induced  thereby.  Powers  v.  Com. 
(Ky.)  246 

2.  One  who  advises  and  counsels  the  kill- 
ing of  members  of  the  legislature  is  guilty 
of  murder  without  any  reference  to  the  ques- 
tion whether  he  engages  in  a  conspiracy  to 
do  or  procure  the  doing  of  some  other  un- 
lawful act,  if  in  pursuance  of  such  advice 
and  counsel,  and  induced  thereby,  a  member 
is  killed.  Id« 

HUSBAND  AND  1J7IFE. 

Consideration  for  Contract  of,  see  Con- 
tracts, 2-6. 

Oral  Separation  Agreement,  see  Con- 
tracts, 11. 

Wife  as  Surety  for  Husband,  see  Estop- 
pel, 2;  Mortgage,  1,  2. 

Wife's  Right  to  Insure  Husband's  Life, 
see  Insurance,  6. 

1.  A  contract  by  a  mother  for  the  disposi- 
tion of  her  child,  made  during  coverture,  is 
void.    Stapleton  v.  Poynter  (Ky.)  784 

2.  A  wife  who  executes  a  mortgage  on  her 
separate  property  to  secure  her  husband's 
debt  occupies  the  position  of  a  surety,  and 
is  discharged  from  liability  by  an  agreement 
for  extension  of  payment,  made  without  her 
knowledge  or  consent,  notwithstanding  the 
contract  of  forbearance  is  based  upon  a 
usurious  consideration.  Fleming  v.  Borden 
(N.  C.)  316 

3.  A  conveyance  by  a  married  woman  of 
real  property  which  was  deeded  to  her  by  her 
husband  without  consideration  paid  from  her 
separate  estate,  and  in  the  absence  of  stat- 
ute changing  the  rule  that  she  acquired  only 
an  equitable  title  by  the  deed,  will  not  carry 
the  covenants  in  the  deed  under  which  her 
husband  acquired  title.  Wallace  v.  Pereles 
(Wis.)  644 
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Notes  and  Briefs. 

•  Effect  of  conveyance  from  husband  direct- 
ly to  wife.  645 

Validity  of  voluntary  agreement  for  sep- 
aration; executory;  mutual  release  of  prop- 
erty right.  650 

New  promise  after  disooverture.  366 


Ordinance  to   Prevent  Spread  o^ 
Constitutional  Law,  2. 


ICE. 

As  Defect  in  Highway,  see  HiQHWATSy 
4-7,  Notes  and  Briefs;  TklaIs, 
4-6. 

mPAIBING  OBUOATIOH.  . 

See^  Contracts,  16,  17. 

IMPBOVEMENTS. 

Recovery  for,  see  Fraud,  etc.,  6. 

Continued  possession  by  the  purchaser  of 
land  under  a  parol  contact  is  not  neces- 
sary to  enable  him  to  recover  the  value  of 
improvements  placed  by  him  upon  the  prop- 
erty on  the  faith  of  the  contract,  which  has 
been  repudiated  by  the  vendor.  Luton  v. 
Badham  (N.  C.)  337 

Notes  and  Briefs. 

Improvements;  subsequent  prmnise  to 
pay  for.  375 

Kights  in  respect  to  compensation  for  im- 
provements on  land,  made  in  good  faith, 
under  an  oral  contract  or  gift: — (I.)  In- 
troductory; (II.)  when  vendee  entitled  to 
recover  for:  {a)  under  parol  contract;  (6) 
under  parol  gift;  (III.)  when  vendor  unaible 
to  make  title;  (IV.)  particular  and  peculiar 
cases.  337 

XNCOMPETEHT  PERSONS. 

Review  of  Trial  Judge's  Decision  as  to 

Sanity,  see  Appeal  and  E^rror,  3. 
Conclusiveness  of  Finding  as  to  Sanity, 

see  Appeal  and  Error,  15. 
Responsibility  of,  see  C^minal  Law, 

2. 
Trial  of  Question  of  Sanity,  see  Crix- 

INAL  Law,  3. 
Presumption  of  Sanity,  see  ESvidence, 

8,  Notes  and  Briets. 


IHOEPElUliJbTHT  COHTBACTOB. 

Liability  for  Negligence  of,  see  Land- 
lord AND  Tenant,  2. 

Liability  for  Acts  of,  see  Mastxb  and 
Servant,  8-10. 

Notes  and  Briefs. 

Independent  contractor;  liability  for  acts 
of;  supervision  and  inspection;  work  intrin- 
sically dangerous.  552 

Liability  of  owner;  injury  to  passing 
traveler  on  highway.  172 

Re»ponde<U  superior  as  between  owner 
and  servant  of  contractor.  475 


Indictmbnt— Instructions. 
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INDICTMEKT. 

1.  I'he  principal  need  not  be  named  in 
the  indictment,  to  justify  conviction  of  an 
accessory  before  the  fact  to  the  crime  of 
murder.     Powers  v.  Com.    (Ky.)  245 

2.  An  indictment  for  conspiracy  to  pro- 
cure a  murder  will  not  be  adjudged  insufii- 
•cient  because  of  lack  of  grammatical  con- 
struction, if  its  meaning  is  plain  and  a  per- 
son of  ordinary  intelligence  could  not  be 
misled  as  to  the  nature  of  the  charge.     Id. 

3.  Failure  to  charge  in  an  indictment  for 
-conspiracy  to  murder,  that  the  killing  was 
done  in  pursuance  to  and  in  furtherance  of 
the  conspiracy,  is  not  fatal  if  defendant  is 
directly  charged  with  counseling,  aiding, 
and  procuring  the  killing,  and  that»  having 
been  so  counseled,  aided,  and  procured,  the 
•co-conspirators  did  commit  the  offense.     Id. 

4.  One  indicted  for  misapplying  the  assets 
of  an  insolvent  bank,  under  U.  S.  Rev.  Stat. 
I  5209,  may  be  declared  against  as  presi- 
dent, director,  and  agent.  Jewett  v.  Unit- 
«d  States  (CCA.  1st  C.)  568 

5.  The  insertion,  in  a  count  of  an  indict- 
ment for  misapplication  of  its  funds  by  the 
ngent  of  an  insolvent  bank,  of  the  allega- 
tion that  the  conversion  was  done  by  some 
means  and  in  some  manner  to  the  jurors 
unknown,  will  not  render  the  count  demur- 
rable if  it  alleges  that  accused  did  unlawful- 
ly, fraudulently,  and  wilfully  misapply  and 
convert  to  his  own  use  the  assets  of  the  bank, 
with  intent  then  and  thereby  to  injure  and 
defraud  the  association.  Id. 

Notes  and  Briefs. 

Indictment;  equivocal  in  meaning.      672 

Sufficiency  of  information  on  information 
and  belief.  888 

INFANTS. 

Negligence  Towards,  see  Appeal  and 
Ebrob,  19. 

Estoppel  of,  see  Estoppel,  2. 

Insurance  on  Life  of,  see  Insui^ance,  3. 

Running  of  Limitation  against,  see 
Limitation  of  Actions,  3. 

Negligence  Of,  or  Towards,  see  Rail- 
roads, 3-6. 

1.  Courts  of  equity  will  overrule  the 
claims  of  nature,  or  substitute  their  discre- 
tion as  to  a  child's  welfare  for  the  responsi- 
bilities imposed  by  God  upon  the  parent, 
only  in  cases  where  the  parent  asks  the 
■court  to  change  the  child's  possession,  bas- 
ing the  claim  upon  a  naked  legal  right. 
Stapleton  v.  Poynter   (Ky.)  784 

2.  The  custody  of  a  child  will  be  taken 
from  its  grandparent  and  given  to  its  par- 
ent, when  the  latter  is  of  moral  habits,  free 
from  contagious  or  infectious  disease,  and 
sufficiently  industrious  to  reasonably  insure 
the  child  from  want  and  positive  distress, 
although  the  grandparent  possesses  fortune, 
character,  kindliness,  and  affection  for  the 
child,  and  the  child  prefers  to  remain  with 
the  grandparent.  Id. 

3.  A  father  is  not  liable  for  services  ren- 
dered in  tutoring  during  vacation  time  hia 
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minor  son  who  lives  with  and  is  supported 
by  him,  where  the  father  is  not  consulted 
aoout  and  does  not  consent  to  the  employ- 
ment.   Peacock  v.  Linton  (R.  L)  192 

Notes  and  Briefs. 

See  also  Master  and  Servant  ;  Negligence. 

Infants;  new  promise  after  majority.  365 

Custody;  mother's  right  to,  on  death  of 
father;  welfare  of  child;  validity  of  trans- 
fer of  parental  authority.  784 

INJUNCTION. 

Review  of  Order  Granting,  see  Appeal 

AND  Error,  8. 
To    Restrain    Use    of    Tradename,    see 

Tradename,  5,  6. 

1.  The  use  of  a  street  or  highway  as  a 
stand  for  hacks  or  other  vehicles,  with  the 
consent  or  acquiescence  of  the  municipal  au- 
thorities, cannot  be  enjoined  at  the  suit  of 
an  abutting  property  owner.  Pennsylvania 
Co.  V.  Chicago   (111.)  223 

2.  A  hack  stand  in  front  of  a  railroad  de- 
pot, which  does  not  prevent  access  to  or 
egress  therefrom,  cannot  of  itself  interfere 
with  passenger  or  freight  traffic  so  as  to  en- 
title the  railroad  company  to  an  injunction. 

Id. 

3.  The  vendor  of  land  who  retains  title 
thereto  for  the  purpose  of  securing  the  pay- 
ment of  the  purchase  money  cannot  by  in- 
junction prevent  the  vendee  from  clearing 
the  land  and  cutting  the  timber  thereon, 
unless  such  acts  impair  the  value  of  the 
vendor's  security.    Small  v.  Slocumb  (6a.) 

130 

4.  That  a  private  corporation  to  whom 
municipal  authorities  have  granted  land  set 
apart  for  a  public  burying  ground  has  en- 
tered into  contract  and  bond  to  make  im- 
provements thereon,  in  accordance  with 
which  it  has  expended  money,  will  give  it 
no  right  to  enjoin  interference  by  the  mu- 
nicipality with  its  enjoyment  of  the  prop- 
erty, if  the  grant  was  made  without  author- 
ity. La  Societa  Italiana  Di  Mutua  Bene- 
ficienza  v.  San  Francisco  (Cal.)  382 

Notes  and  Briefs. 

Injunction;  to  restrain  use  of  one's  name 
as  trademark;  unfair  competition;  decep- 
tion of  public.  385 

By  abutting  owner  against  use  of  high- 
way. 224 

INSANE  PERSONS. 

See  Incompetent  Persons. 

INSOLVENCY. 

Of  Banks,  see  Banks. 

See  also  Limitation  of  Actions,  6,  6. 

Notes  and  Briefs. 

See  also  Banks. 

Insolvency;  new  promise  after  discharge 
of  debtor.  363 

INSTRUCTIONS. 

Prejudicial  Error    in    Giving,    see  Ap- 
peal AND  Error,  18-22. 
See  also  Trial,  10-13. 


1000 


Insurance. 


IKSURAKCi:. 

Coiiiiict  of  Laws  a«  to,  see  Conflict  of 
Laws. 

Credit  Insurance,  see  Cot^tbacts,   12. 

Assignment  of  Policy  to  Wife,  see  Con- 
tracts, IL 

Loss  of  Profits  of  Agent  as  Damages, 
see  Damages,  U,  12;  Evidence,  24. 

Fraud  in  Taking  Policy,  see  Levy,  2. 

See  also  Trial,  12. 

1.  A  policy  containing  a  clause  making  it 
incontestable  after  t^o  years  from  date  of 
issue  cannot  be  contested  after  that  time, 
even  for  false  and  fraudulent  answers  in  the 
application,  since  the  clause  merely  provides 
a  short  statute  of  limitations,  within  the 
limited  period  of  which  the  fraud  must  be 
discovered,  if  at  all.  Murray  v.  State  Mut. 
L.  Assur.  Co.   (R.  I.)  742 

2.  The  obligation  on  the  part  of  a  life  in- 
surance company  to  pay  the  amount  of  the 
policy  on  the  happening  of  the  event  con- 
templated furnishes  a  sufficient  considera- 
tion to  support  the  promise  to  pay  premi- 
ums, whether  such  promise  is  made  by  the 
insured  alone  or  by  another  jointly  with 
him.  And  such  insurance  contract  is  not 
invalid  as  a  wagering  contract,  though  it  is 
induced  by  one  who  has  no  insurable  interest 
in  the  life  of  th»  insured,  and  who  joins  in 
a  promise,  evidenced  by  promissory  notes, 
to  pay  premiums.  Union  Cent.  L.  Ins.  Co. 
▼.  Uilliard  (Ohio)  462 

3.  A  policy  of  life  insurance  issued  on 
the  life  of  a  minor,  payable  to  him  if  living 
at  maturity,  and  to  his  executors,  adminis- 
trators, or  assigns  in  case  of  death  before 
maturity,  is  not  absolutely  void;  nor  are 
notes  given  by  him  for  premiums  void,  al- 
though the  insured  has  power  to  elect  to 
avoid  both  on  arriving  at  majority;  nor  is 
his  written  assignment  of  such  policy  dur- 
ing minority  necessarily  void.  Id. 

4.  The  existence  of  a  disease  in  applicant 
at  the  time  of  taking  out  a  life  insurance 
policy,  which  is  so  undeveloped  that  he  is 
entirely  unconscious  of  its  existence,  will 
not  avoid  the  policy,  although  in  his  appli- 
cation he  denies  having  disease,  and  agrees 
that  any  untrue  statement  shall  render  the 
policy  void. — especially  where  the  statute 
provides  that  representations  in  the  appli- 
cation are  covenanted  to  be  true,  and  that 
"wilful  concealment"  will  avoid  the  policy. 
Fidelity  Mut.  L.  Asso.  v.  Jeffords  (C.  C.  A. 
6th  C.)  193 

5.  In  case  a  man  expends  more  than  the 
amount  allowed  by  statute  for  insurance  for 
the  benefit  of  his  family,  to  the  exclusion 
of  claims  of  creditors,  the  courts  will  not 
apportion  the  insurance  money  thereby  ob- 
tained between  the  family  and  the  creditors, 
but  will  give  the  latter  only  the  amount  of 
excessive  premiums  paid,  with  interest. 
Sternberg  v.  I-evy   (Mo.)  438 

6.  An  insurance  company  may  be  com- 
pelled to  repay  a  husband  the  amount  of 
premiums  received  by  it  from  his  wife  for 
insurance  on  his  life,  where  the  policy  was 
taken  without  his  knowledge,  and  the  money 
was  paid  by  her  out  of  funds  with  which  he 
63  L.  R.  A. 


had   provided   her   for   household   e3q>eiifles. 
Metropolitan  L.  Ins.   Co.  v.   Smith    (Ky.) 

817 

7.  Where  an  applicant  for  a  loan  of  money 
from  a  life  insurance  company  obtains  the 
same  upon  a  lawful  rate  of  interest,  givinc  a 
real-estate  mortga^  as  security,  and  also 
procures  the  issue  oy  the  company  of  an  in- 
surance policy  to  one  in  whose  life  he  has  no 
insurable  interest,  and  its  assignment  to  the 
company  as  collateral  security  upon  the  loan, 
and  signs  premium  notes  with  the  insured  in 
order  to  give  value  to  the  policy  as  collater- 
al, such  policy  being  upon  the  usual  terms 
and  conditions,  the  premiums  paid  and 
agreed  to  be  paid  thereon  will  not  be  re- 
garded as  additional  interest  for  the  loan, 
and  usurious.  Union  Cent.  L.  Ins.  Co.  v. 
Billiard  (Ohio)  462 

Insurable  interest. 

See  also  8upra,  2. 

8.  A  policy  taken  by  one  on  his  own  life 
for  the  bene^t  of  his  brother  is  not  avoided 
by  the  fact  that  the  premiums  are  paid  by 
the  latter.  Fidelity  Mut.  L.  Asso.  v.  Jef- 
fords (C.  C.  A.  6th  C.)  19a 

9.  Under  a  statute  giving  a  woman  an  in- 
surable interest  in  her  brother's  life,  a  sis- 
ter who,  with  her  children,  is  living  with 
and  supported  by  her  brother,  is  entitled  to 
the  benefit  of  a  statute  permitting  him  as 
head  of  a  family  to  expend  a  certain  sum 
each  year  for  insurance  for  their  benefit  free 
from  the  claims  of  his  creditors.  Sternberg 
V.  Levy  (Mo.)  438- 

Paid-up  policy. 

10.  A  provision  in  an  insurance  policy  for 
the  issuance  of  a  paid-up  policy  for  such 
amount  as  the  reserve  will  purchase  ''upon 
surrender  of  this  policy  within  six  months" 
after  lapse  for  nonpayment  of  premiums  does 
not  make  time  of  the  essence  of  the  contract, 
but,  the  consideration  having  been  paid,  the 
insured  is  entitled  to  the  policy,  although  he 
does  not  apply  therefor  until  nearly  five 
years  after  making  default.  Manhattan  L. 
Ins.  Co.  V.  Patterson  (Ky.)  378 
Bnt  see  following  cases. 

11.  The  right  to  a  paid-up  life  policy  un- 
der Mo.  Rev.  SUt,  1879,  §  6984,  after  two 
full  annual  premiums  have  been  paid,  is 
conditioned  on  a  demand  therefor  within 
sixty  days  after  the  unpaid  premium  becomes 
due.     Cravens  v.  New  York  L.  Ins.  Co.  (Mo.) 

305. 

12.  The  limitation  on  the  forfeiture  of  life 
insurance  policies,  made  by  Mo.  Rev.  Stat. 
1879,  §  5983,  after  two  annual  premiums 
have  been  paid,  cannot  be  waived  by  provi- 
sions of  the  contract.  Id. 

13.  An  unconditional  commutation  to  non- 
forfeitable paid-up  life  insurance,  which  will, 
under  Mo.  Rev.  Stat.  1879,  §  5986,  exempt  a 
policy  from  the  provisions  of.  the  three  pre- 
ceding sections  providing  for  nonforfeitable 
and  paid-up  policies,  is  not  provided  for  by 
a  policy  which  provides  for  it  only  in  case 
of  a  demand  within  six  months  after  default 
in  the  payment  of  the  premium.  Id. 
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Ca«se  of  deatli. 
See  also  Tbial,  1. 

14.  No  recovery  can  be  had  on  a  policy  of 
life  insurance  in  case  death  is  caused  by 
voluntary  submission  to  an  illegal  opera- 
tion performed  in  order  to  get  rid  of  an  il- 
legitimate foetus.  Wells  v.  New  England 
Mut.  L.  Ins.  Co.   (Pa.)  327 

15.  A  woman  who  solicits  and  submits  to 
a  criminal  abortion  to  get  rid  of  an  illegiti- 
mate foetus  violates  the  criminal  laws,  with- 
in the  meaning  of  a  clause  in  a  life  insur- 
ance policy  exempting  the  company  from  lia- 
bility for  death  caus^  by  violation  of,  or  at- 
tempting to  violate,  the  criminal  law.      Id. 

Notes  and  Briefs. 

See  also  Conflict  of  Laws. 

Insurance;  wife's  right  to  insure  life  of 
her  husband : —  ( I. )  Scope  of  note ;  ( II. )  the 
right  at  common  law;  (III.)  the  right  under 
statutes:  (a)  the  substance  and  design  of 
statutes;  (&)  their  purpose,  construction, 
and  effect:  (1)  generally;  (2)  with  refer- 
ence to  creditors  of  the  husband;  (3)  with 
reference  to  title  of  wife  and  children;  (o) 
what  policies  covered  by;  (IV.)  promised 
marriage  and  irregular  marriages ;  (V.)  con- 
sent to  use  by  wife  of  husband's  funds ;  ( VI. ) 
conclusion.  817 

Nonforfeiture  statute;  restrictions  on 
business  of  foreign  companies.  306 

Validity  of  life  insurance  to  secure  debt 
to  insurer: — (I.)  In  general;  (II.)  usurious 
transactions.  4G2 

Untrue  statements  in  application  cove- 
nanting truth ;  insurable  interest;  warranty 
by  assured;  good  faith;  stranger  as  benefi- 
ciary; where  policy  permits  payment  to  as- 
signs. 206 

Innocent  misrepresentations  as  to  health 
of  insured  when  he  has  an  undiscovered  dis- 
ease:—  (I.)  In  general;  (II.)  representa- 
tions to  the  best  of  knowledge  and  belief, 
etc.;  (III.)  effect  of  statutory  provisions; 
(IV.)  representations  by  beneficiary;  (V.) 
(Conclusion.  103 

Incontestable  policies.  743 

Surrender  for  issuance  of  paid-up  policy; 
time  limit.  370 

Rights  of  creditors;  payment  for  insur- 
ance by  insolvent.  438 

Insurable  interest,  what  is ;  wagering  poli- 
cies. 465 

IHTEBEST. 

Suspension  of  a  bank,  followed  by  the  ap- 
pointment of  a  temporary  receiver,  does  not 
of  itself  mature  the  deposit  accounts,  with- 
in the  meaning  of  a  statute  allowing  inter- 
est on  accounts  from  the  date  when  they  be- 
come due;  but  demand  is  necessary  for  that 
purpose.  Patten  v.  American  Nat.  Bank 
(Colo.  App.)  693 

Notes  and  Briefs. 

Interest;  under  statute;  on  unliquidated 
account;  bank  deposit;  necessity  of  demand. 

603 
o3  ±j.  XV.  A. 


UfTERNAIi  REVKMUK. 

Congress  has  power  to  levy  and  collect 
taxes  by  requiring  revenue  stamps  to  be 
placed  upon  certain  written  instruments, 
and  to  prescribe  a  punishment  for  failure 
or  refusal  to  comply  with  that  requirement 
and  to  provide  that  such  instruments  shall 
not,  unless  stamped,  be  admissible  as  evi- 
dence in  the  Federal  courts.  It  has,  how- 
ever, no  power  to  prescribe  rules  of  evidence 
for  a  state  court,  and  therefore  the  act  of 
Congress  which  declares  that  certain  writ- 
ten instruments  shall  not  be  received  in  evi- 
dence in  any  court  until  stamped  as  re- 
quired by  the  act  is  to  be  understood  as  ap- 
plicable to  the  Federal  courts  only.  Small 
V.  Slocumb  (Ga.)  130 

INTERSTATE    COMMERCE. 

Notes  and  Briefs. 

Interstate  commerce;  interference  with 
privilege  tax.  022 

INTOXICATIHO  UQUOR8. 

1.  Allegations  upon  information  and  be- 
lief are  not  sufiicient  as  a  basis  for  a  for- 
feiture of  a  liquor-tax  certificate,  under  a 
statute  requiring  the  petition  to  state  the 
"facts  upon  whicli  the  application  is  based." 
Pte  Peck  (N.  Y.)  888 

2.  Forfeiture  of  a  liquor  tax  certificate 
for  criminal  acts  cannot  be  authorized  by 
legislation,  upon  failure  of  the  holder  to 
deny  under  oath  the  allegations  of  the  peti- 
tion, without  an^  proof  of  the  commission 
of  the  acts  constituting  the  offense.  Id. 

3.  An  ordinance  of  the  city  of  Minneapolis 
relating  to  stalls,  booths,  or  other  inclos- 
ures  in  saloons  is  one  which  the  city  council 
had  legislative  authority,  in  its  discretion, 
to  enact.     State  v.  Barge  (Minn.)  428 

4.  An  ordinance  which  forbids  the  keeping 
of  any  inclosure  in,  or  connected  with,  any 
room  wherein  intoxicating  liquors  may  lie 
sold  by  a  licensed  dealer,  which  is  or  can, 
by  any  ingenuity  or  pretense,  be  used  as  a 
lounging  or  drinking  place  or  for  any  im- 
moral purpose,  is  not  unreasonable,  but 
valid.  Id. 

5.  A  person  managing  and  controlling  a 
public  place  of  amusement  w^hich  he  invites 
the  public  on  payment  of  an  admission  fee, 
to  attend,  and  at  which  place  he  sells  to  his 
customers  and  patrons  intoxicating  liquors, 
who  sells  such  liquors  to  one  in  attendance 
at  such  place,  and  thereby  renders  him 
drunk  and  disorderly,  well  knowing  that 
when  in  th'at  condition  he  is  likely  to  com- 
mit assaults  upon  others  without  cause  or 
provocation,  is  bound  to  exercise  reasonable 
care  to  protect  his  other  customers  and  pa- 
trons from  such  assaults  and  insults,  and 
for  a  failure  to  do  so  is  liable  for  damages 
at  the  suit  of  one  assaulted  and  injured. 
Mastfid  V.  Swedish  Brethren   (Minn.)     803 

Notes  and  Briefs. 

See  also  Municipal  Coqporations. 

Intoxicating  liquors;  transfer  or  Barren- 
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der  of  certificate;  revocation;  petition  for; 
sufliciency.  888 

JUDGMENT. 

As  Part  of  Record  on  Appeal,  see  Ap- 

PEAL  AND  Error,  4. 
On  Appeal,  see  Appeal  and  Error,  23. 
Of  Eviction  as  Evidence,  see  Evidence, 

3. 

A  grantee  of  a  judgment  debtor  holds  the 
property  free  from  the  lien  of  the  original 
judgment  after  a  judement  of  fiat  is  obtained 
m  a  scire  facias  thereon,  although  such 
grantee  is  free  from  any  lien  of  the  new 
judgment  because  not  made  a  party  to  the 
scire  facias.    Wright  v.  Ryland  (Md.)   702 

Notes  and  Briefs. 

See  also  Evidence. 

Judgment;  new  promise  to  pay  after.  365 

Effect  upon  existing  judgment  lien  of  pro- 
ceedings to  renew,  revive,  or  extend  the 
judgment.  702 

Against  one  served  but  misnamed.    564 

Scire  facias;  effect  on  old  judgment;  on 
third  person  not  party.  703 

JUBICIAI.  SAIiE. 

Of  Land  Held  in  Trust  for  Life  Tenant, 

see  Life  Tenants,  3,  4. 
On  Foreclosure,  see  Mortoaoe,  2,  3. 
Recovery  of  Goods  after,  see  Replevin. 

JUSTICE  OF  THE  PEACE. 

1.  A  notice  of  appeal  from  a  judgment 
rendered  in  justice  court  against  a  town, 
signed  by  three  persons,  with  the  word  "Su- 
pervisor" under  the  last  signature,  the  sig- 
natures and  the  official  designation  being  so 
located  that  if  the  plural  number  were  used 
instead  of  the  singular  it  would  clearly  in- 
dicate that  all  signed  officially,  shows  with 
reasonable  certainty  that  it  was  so  signed, 
where  there  is  no  indication  in  the  notice  to 
the  contrary.      Patrick  v.  Baldwin  (Wis.) 

613 

2.  Mistakes  in  a  notice  of  appeal  from  a 
jud^ent  rendered  in  justice  court  do  not 
render  such  notice  ineffective,  if  it  contains 
enoufi^  to  identify  with  reasonable  certainty 
the  judgment,  the  parties,  and  the  court, 
and  to  snow  that  it  was  made  by  the  party 
appealing,  personally,  or  by  some  person  or 
persons  duly  authorized,  in  behalf  of  such 
party.  Id. 


As  to  Bank  Deposit,  see  Lucitation  of 
Actions,  6. 

ULNDI^ORD  AND  TENANT. 

Claim  for  Rent  against  Bankrupt  Ten- 
ant, ^^ee  Bankruptcy,  1-3. 

Tenant  Claiming  under  Tax  Deeds,  see 
Ejectment. 

Liability  of  Receivers  for  Rent,  see  Re- 
ceivers. 

Set-Off  of  Amount  Paid  as  Rent,  see 
Set-Off,  etc.,  2. 

See  also  Action  ohI  Suit. 

1.  A  tenant  not  imder  any  duty  or  obliga- 
53  L.  R.  A. 


tion  to  pay  taxes  on  rented  land  may  pur- 
chase the  land  at  tax  sale,  and  thus  acquire 
an  adverse  title,  as  againsrt;  his  former  land- 
lord.    Smith  V.  Newman  (Kan.)  934 

2.  A  landlord  who  agrees  with  his  tenant 
to  put  an  automatic  fire  extinguisher  in  the 
leased  building  cannot  relieve  himself  from 
liability  for  injuries  to  the  tenant's  prop- 
erty caused  by  negli^nce  in  using  appar- 
atus the  vents  of  which  open  at  too  low  « 
temperature,  by  employing  a  competent  in- 
dependent contractor  to  do  the  work.  Peer- 
less Mfg.  Co.  V.  Bagley  (Mich.)  285 

3.  A  landlord  is  not  an  insurer  or  war- 
rantor, nor  is  he  compelled  to  exercise  con- 
stant care  and  inspection;  but  if  he  knows 
that  the  premises  which  he  is  about  to  let 
are  defective  and  in  a  dangerous  condition, 
and  especially  if  such  dangerous  or  defec- 
tive place  is  not  obvious,  or  is  not  discover- 
able oy  the  tenant  by  the  exercise  of  ordi- 
nary care,  and  he  does  not  inform  the  ten- 
ant of  such  defective  or  dangerous  place, 
and  injury  is  occasioned  thereby  to  the  ten- 
ant or  a  member  of  his  family,  who  is  not 
aware  of  such  defective  or  dangerous  place, 
while  in  the  exercise  of  ordinary  care,  the 
landlord  is  liable  in  damages.  The  law  re- 
quires good  faith  on  the  part  of  the  land- 
lord towards  his  tenant.  Moore  v.  Parker 
(Kan.)  778 

Notes  and  Bbiefs. 
See  also  Receivers. 

Landlord  and  tenant;  damage  by  elemente 
in  case  of  lease.  673 

Loss  of  profits  as  element  of  damages  for 
breach  of  contract  of.  '  97 

Right  of  tenant  to  acquire  title  not  in- 
consistent with  landlord's  title  at  commence- 
ment of  tenancy: — (L)  In  general;  (IL) 
title  derived  from  judicial  sale  during  ten- 
ancy; (III.)  title  derived  from  tax  sale  dur- 
ing tenancy:  (a)  when  tenant  has  agreed 
to  pay  the  tax;  (&)  when  tenant  has  not 
agreed  to  pay  the  tax;  (IV.)  adverse  pos- 
session: (a)  character  of  tenant's  posses- 
sion, generally;  (&)  power  of  tenant  to  in- 
itiate an  adverse  possession:   (1)  generally; 

(2)  during  term  for  years;  (c)  how  in- 
itiated: (1)  requisites,  generally;  kind  and 
amount  of  proof  necessary;  (2)  holding 
over;  presumption  as  to  tenant's  possession; 

(3)  nondemand   and  nonpayment   of   rent: 

(4)  acquisition  of  outstanding  title  or  in- 
terest by  tenant;    (5)   successors  of  tenant. 

934 
Liability  to  tenant  for  defective  c<Midi- 
tion;  inherent  defect;  notice  of;  landlord's 
knowledge;  presumption  as  to;  duty  of  ten- 
ant to  examine;  implied  obligation  to  re- 
pair. 778 

Liability  to  tenant  from  want  of  or  neg- 
ligence in  making  repairs;  employment  of 
independent  contractor.  286 

IiATERAI.  SUPPORT. 

Notes  and  Bsdcfb. 

lateral  support;  of  property  abutting  on 
street.  552 


Lboiblatxtbb — Limitation  of  Actions. 
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UBOISLATURZL 

Notes  and  Bbiefs. 

Legislature;    power   over    municipalities. 

422 

Eight  of,  to  limit  ezerdse  of  police  power. 

274 


1.  A  man  residing  with  and  supporting 
his  sister  and  her  children  is  entitled  to  the 
exemptions  allowed  by  statute  to  the  head 
of  a  family.    Sternberg  v.  Ijevy  (Mo.)     438 

2.  It  is  no  fraud  for  a  man  who  is  the 
head  of  a  family  composed  of  his  sister  and 
her  children  to  apply  his  wages,  which  are 
exempt  by  statute  from  the  reach  of  cred- 
itors, or  his  other  exempt  property,  to  the 
procuring  of  insurance  for  her  benefit.       Id. 

UBEIi  AND  SI.ANDEB. 

Burden  of  Proof  as  to,  see  Evidence,  9, 

10. 
Sufficiency  of  Evidence  of,  see  Evidence, 

44. 

1.  Naming  a  person  with  whom  plaintiff 
has  committed  aidultery,  in  a  cross  bill  in  a 
divorce  proceeding  before  a  court  having 
jurisdiction  of  the  parties  and  subject-mat- 
ter, is  absolutely  privileged.  Jones  v. 
Brownlee  (Mo.)  445 

2.  The  action  of  a  priest  in  the  discharge 
of  his  duties  and  office,  in  conducting  the 
public  functions  of  his  calling,  is  the  proper 
subject  of  comment  in  the  public  press,  for 
which,  within  proper  limits,  an  action  for 
libel  will  not  he.    Klos  v.  Zahorik   (Iowa) 

235 

3.  A  publication  condemning  the  conduct' 
of  a  person  if  certain  accounto  of  it  which! 
have  appeared  in  the  public  press  are  true  is  I 
not  libelous,  although  the  newspaper  state- i 
ments  are  false,  since  it  does  not  involve  aj 
false  statement  of  fact.  Id.  < 

4.  An  action  for  libel  will  not  lie  against 
one  who  contributes  an  article  to  a  news- 
paper, for  libelous  matter  inserted  therein 
by  the  publisher  of  the  paper.  Id. 

Notes  and  Bbiefs. 

Libel  and  slander;  privilege  in  pleading; 
pleadings;  malice.  447 

Who  responsible  for;  newspaper  publica- 
tion; what  constitutes  publication.  235 

UCENSE. 

To   Gross  Railroad   Track,   see   Ease- 
ments, 2. 

Notes  and  Briefs. 

License;  revocability,  where  improve- 
ments made;  estoppel.  382 

UENS. 

Of  Factor,  see  Factors,  4. 

Of  Landlord  where  Tenant  Bankrupt, 

see  Bankruptcy,  1,  2. 
Of  Judgment,  see  Judgment. 
See  also  Judgment,  Notes  and  Briefs. 
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UFE  TENANTS. 

1.  Dividends  on  stock  held  in  trust  under 
a  will  to  pay  the  income  to  life  tenants  are 
to  be  distributed  as  income,  although  made 
from  a  sinkine  fund  which  had  been  mostly 
accumulated  during  the  testator's  lifetime 
for  the  purpose  of  meeting  the  corporation's 
obligation  as  indorser  on  bonds  from  which 
it  was  finally  relieved.  Quinn  v.  Safe  De- 
posit &  Trust  Ck>.  (Md.)  169 

2.  In  case  a  trustee  has  power  to  change 
investments  under  a  will  establishing  a  fund 
the  income  of  which  is  to  be  paid  to  one  for 
life  with  remainder  over,  it  is  his  duty  to 
reserve  from  the  income  a  sinking  fund  to 
offset  the  premium  on  bonds  purchased  and 
keep  the  principal  intact.  New  York  L.  Ins. 
&  T.  Co.  V.  Baker  (N.  Y.)  544 

3.  A  bill  to  sell  realty  held  in  trust  for  a 
life  tenant,  with  remainder  to  his  children 
and  other  remainders  over,  may  be  filed  bv 
the  life  tenant  as  well  as  against  him.  Ria- 
ley  V.  Halliday  (Tenn.)       ,  477. 

4.  Nonexistence  of  remaindermen  of  the 
first  class  imder  a  will  leaving  property  in 
trust  to  one  for  life,  with  remainder  to  his 
children,  with  remainders  over,  will  not 
prevent  the  sale  of  realty  so  as  to  bind  such 
remaindermen  should  they  come  into  being, 
if  the  life  tenant  and  the  living  remainder- 
men of  the  other  classes  are  before  the  court. 

Id. 

Notes  and  Briefs. 

Life  tenants ;  rights  as  to  stock  dividends. 

160 
LIMITATION  OF  ACTIONS. 

On  Insurance  Policy,  see  Insurance,  1. 

1.  That  money  is  obtained  by  fraud  will 
not  prevent  the  running  of  the  statute  of 
limitations,  against  an  action  to  recover  it, 
from  the  consummation  of  the  transaction, 
imless  investigation  is  prevented  by  af- 
firmative efforts  on  the  part  of  the  wrong- 
doer.    Smith  V.  Blachley   (Pa.)  849 

2.  The  rule  that  when  the  trustee  is  barred 
by  the  statute  of  limitations  the  cestui  que 
trust  is  also  barred  has  no  application  to  a 
case  where  the  deed  creating  the  trust  au- 
thorizes the  cestui  que  trust  to  convey  the 
property  and  directs  the  trustee  to  join  in 
the  deed,  under  which  authority  the  property 
is  mortgaged  by  an  instrument  in  which  the 
trustee  conveys  in  fee  simple,  after  which 
he  dies,  since  he  has  no  interest  to  descend 
to  his  heirs  against  which  the  statute  can 
run.     Fleming  v.  Borden  (N.  C.)  316 

3.  Minority  of  the  owner  of  real  estate 
of  which  adverse  possession  is  taken  will  not 
prevent  the  running  of  the  statute  of  limi- 
tations against  the  right  to  recover  it,  but 
will  merely  give  an  additional  time  for  suit 
after  the  disability  is  removed.  Carney  v. 
Hennessey    (Conn.)  699 

4.  Lapse  of  time  may  bar  a  suit  by  a  pri- 
vate individual  for  private  injuries  infiicted 
upon  him  by  the  maintenance  of  a  public 
nuisance,  such  as  a  dam  across  a  navigable 
stream.  Charnley  v.  Shawano  Water-Pow- 
er &  R.  Improv.  Co.  (Wis.)  895 
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5.  The  statute  of  limitations  begins  to  ran 
against  the  liability  of  a  stockholder  to 
creditors  of  the  corporation  on  his  unpaid 
stock  subscription  at  the  time  the  corpora- 
tion becomes  insolvent  as  shown  by  an  as- 
signment for  benefit  of  creditors.  Swear- 
ingen  v.  Sewickley  Dairy  Co.  (Pa.)         471 

6.  A  delay  of  less  than  three  years  in  seek- 
ing to  recover  back  a  deposit  fraudulently 
received  by  an  insolvent  bank  is  not  such 
laches  as  will  bar  the  suit,  in  the  absence  of 
an  analogous  statute  of  limitations,  where 
innocent  third  persons  have  acquired  no  in- 
terests to  be  affected.  Richardson  v.  Oli- 
vier (C.  C.  A.  6th  C.)  113 

Interruption  of  statute. 

7.  A  statutory  provision  permitting  the 
commencement  of  a  new  action  within  a  cer- 
tain time  after  judgment  against  plaintiff 
upon  any  ground  not  concluding  his  right  of 
action  applies  in  case  complainant  takes  a 
voluntary  nonsuit.  Hooper  v.  Atlanta,  K. 
&  N.  R.  Co.  (Tenn.)  931 

8.  An  averment  that  the  beneficiary  of 
the  recovery  in  an  action  is  the  same  as  that 
of  a  former  one  in  which  plaintiff  took  a 
voluntary  nonsuit  is  not  necessary  to  bring 
the  cane  within  the  provisions  of  a  statute 
permitting  plaintiffs  against  whom  judg- 
ment has  been  rendered  to  begin  another 
action  within  a  certain  time,  if  it  is  averred 
that  the  suite  are  between  the  same  parties 
and  for  the  same  cause  of  action.  Id. 

Notes  and  Briefs. 

Limitations  of  actions ;  new  promise  after 
bar.  362 

Disability  of  infancy.  .  699 

As  to  cause  of  action  based  on  fraud.    849 

Against  stockholders'  liability;  suit  by  as- 
signees. 471 

UMITED  I.IABIUTT. 

Carrier's  Contract  for,  see  Cabbiebs,  9. 

I.IQUIDATED  DAMAGES. 

See  Damages,  3. 

IiOCAIi  SEIiF-GOVERNMENT. 

See  Constitutional  Law,  1. 

Notes  and  Bbiefs. 

Local  self-government;  constitutionality 
of  statute  interfering  with.  838 

I.OGS. 

See  Waters,  Notes  and  Bbxefs. 

MAX.ICIOUS  PROSECUTION. 

A  termination  of  a  prosecution  for  obtain- 
ing money  by  false  pretenses  in  favor  of  de- 
fendant, which  will  support  an  action  for 
malicious  prosecution,  is  not  effected  by  his 
discharge,  secured  by  an  agreement  by  which 
defendant,  who  insists  on  a  postponement, 
which  is  objected  to  by  plaintiff,  agrees  to 
pay  the  amount  found  due  by  his  accounts 
and  half  the  ooets.     Craig  v.  Ginn   (Del.) 

716 
£3L.  E.  A. 


Notes  and  Bbiefs. 

Malicious  prosecution;  favorable  termina- 
tion to  support  action  for;  discharge  by  mag- 
istrate; probable  cause;  implied  malice  from 
want  of;  good  character  as  affecting  proba- 
ble cause.  7  IS 

Reasonable  and  probable  causes  447 

MANDAICUS. 

Notes  and  Bbiefs. 

Mandamus;  to  reinstate  pupil  in  public 
schools.  787 


It  is  competent  for  the  city  of  New  Or- 
leans, under  existing  laws,  to  authorize  per- 
sons to  build  markets  and  to  collect  the  reve- 
nues thereof  for  a  fixed  period,  in  considera- 
tion of  their  conveying  the  property  to  the 
city;  such  markets  to  be  under  the  control 
of  the  city,  and  to  be,  in  all  respects,  gov- 
erned by  the  regulations  applicable  to  other 
public  markets.  New  Orleans  v.  Faber  (La.) 

165 
Notes  and  Bbiefs. 

Markets;  regulations  restricting  sales; 
monopoly.  165 

MASTER  Ain>  SERVANT. 

Presumption    of    Negligence,    see    Evi- 

denge,  4. 
Evidence  as  to  Terms  of  Contract,  see 

Evidence,  38. 
Recoupment  by  Employer  in  Action  for 

Services,  see  Set-Off,  etc.,  1. 

Disoliarse  of  serrant. 

See  also  Contbacts,  6,  10. 

1.  A  servant  who  is  prevented  from  per- 
forming his  contract  by  reason  of  being  dis- 
charged from  the  master's  service,  whether 
rightfully  or  wrongfully,  is  entitled  to  re- 
cover for  the  services  actually  rendered,  sub- 
ject to  the  right  of  a  recoupment  of  such 
damages  as  the  master  may  be  entitled  to. 
in  case  of  a  rightful  discharge.  Hildebrand 
V.  American  Fine  Art  Co.  (Wis.)  826 

2.  The  rule  that  where  an  employee  under 
an  entire  contract  wrongfully  terminates  it 
he  cannot  recover  thereon,  or  at  all,  for  serv- 
ices rendered  up  to  the  time  of  such  termina- 
tion, does  not  apply  to  a  case  where  such  a 
contract  has  been  terminated  by  the  em- 
ployer for  cause.  Id. 

Liability  for  injiury  to  serTants. 

See  also  Tbial,  0. 

3.  Ignorance  of  an  employer  of  the  techni- 
cal mechanism  of  a  machine,  which  prevents 
his  releasing  an  emplovee  who  has  been 
caught  therein  througn  his  own  negligence, 
as  quickly  as  he  otherwise  could  have  done, 
whereby  the  injury  to  the  employee  is  ag- 
gravated, will  not  render  him  liable  for  the 
injury,  if  he  did  all  he  could  to  effect  the 
release.     Stager  v.  Troy  Laundry  Co.  (Or.) 

459 

4.  A  member  of  a  construction  gang  of  a 
passenger  railway,  whose  contract  provides 
for  transportation  to  and  from  work,  and 
who  is  furnished  with  a  book  of  tickets  for 
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that  purpose,  is  not,  after  quitting  work  for 
the  day  and  while  riding  on  a  regular  pas- 
senger car  of  the  employer  towards  his  home, 
a  servant  of  the  employer  so  as  to  be  a  fel- 
low servant  of  those  operating  the  car.  Pe- 
terson V.  Seattle  Traction  Go.  (Wash.)     586 

Assninption  of  risk* 

See  also  Carriers,  2. 

5.  A  contractor's  employee  does  not  as- 
sume the  risk  of  the  service,  and  is  not  guil- 
ty of  contributory  negligence,  as  matter  of 
law,  in  obeying  the  contractor's  order  to  go 
into  a  narrow  trench  which  has  been  run  un- 
der the  foundation  of  a  chimney,  and  level 
the  bottom  to  receive  mason  work  to  support 
the  chimney,  where  he  is  unacquainted  with 
the  actual  perils  of  the  situation,  and  no 
perils  are  visible.     Finn  v.  Cassidy  (N.  Y.) 

877 

6.  A  servant  operating  a  mangle  in  a 
laundry  does  not,  as  matter  of  law,  assume 
the  risk  of  her  hand  passing  under  the  guard 
rail  into  the  rollers,  where  the  rail  is  ad- 
justed by  the  employer  so  as  to  afford  some 
protection,  the  employee  is  forbidden  to  in- 
terfere with  the  adjustment,  and  the  im- 
proper adjustment  is  not  obvious.  Stager 
V.  Troy  Laimdry  Co.  (Or.)  469 

7.  A  locomotive  fireman  who,  after  com- 
plaining of  the  absence  of  a  shield  on  the 
^lass  indicating  the  oil  supply  for  the  cylin- 
der, the  presence  of  which  is  necessary  for 
his  safety,  and  receiving  the  engineer's 
promise  to  fix  it,  leaves  the  terminal  station 
where  the  shield  can  be  procured  and  pro- 
-ceeds  on  a  trip,  knowing  that  the  promise 
has  not  been  and  cannot  be  fulfilled  until 
the  return,  assumes  the  risk  of  injury  from 
its  absence.  Albrecht  v.  Chicago  &  N.  W. 
H.  Co.   (Wis.)  663 

Iilability  for  MmrvtLutm*  acts. 

$lee  also  Landlord  and  Tenant,  2. 

8.  When  a  city  having  power  to  con- 
tract for  the  construction  of  a  sewer  enters 
into  a  contract  with  competent  contractors 
•doing  an  independent  business,  who  agree 
to  furnish  the  necessary  materials  and  labor 
and  make  the  entire  improvement  accord- 
ing to  specifications  prepared  in  advance, 
for  a  lump  sum  or  its  equivalent,  they  are 
independent  contractors.  Uppington  v. 
?^ew  York   (N.  Y.)  650 

0.  The  reservation  by  a  municipality  in 
letting  a  sewer  contract,  of  the  right  to 
<;hange,  inspect,  and  supervise  to  the  extent 
necessary  to  produce  the  result  intended  by 
the  contract,  will  not  render  it  liable  for 
the  negligence  of  the  independent  contractor 
which  results  in  injury,  provided  the  plan  is 
reasonably  safe,  the  work  is  lawful,  is  not 
a,  nuisance  when  completed,  and  there  is  no 
interference  therewith  by  municipal  officers. 

Id. 

10.  One  who  employs  a  competent  inde- 
pendent contractor  to  repair  chimneys  of  a 
nouse,  without  any  dictation  or  supervision 
on  the  part  of  the  owner  over  the.  details 
of  the  work  or  the  manner  in  which  it  shall 
"be  done,  is  not  answerable  for  the  failure 
■of  the  contractor  to  take  proper  precau- 
tions to  protect  travelers  upon  the  high- 
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way  from  falling  bricks,  as  the  work,  if 
properly  done,  does  not  create  a  peril,  and 
the  negligence,  if  any,  is  a  mere  detail  of 
the  work  not  contemplated  by  the  contract. 
Boomer  v.  Wilbur  (Mass.)  172 

11.  An  employer  is  liable  for  an  assault 
committed  upon  a  child  in  his  employ  by  his 
overseer,  who,  by  conduct  extending  back 
for  a  period  of  years,  has  established  a  rep- 
utation for  being  hightempered  and  cruel 
to  children  and  other  help,  and  who  is  there- 
fore incompetent  for  the  position  in  which 
he  is  placed.    Lamb  v.   Littman    (N. 'C.) 

862 

Idability  of  servaiit. 

12.  The  mana^r  of  a  company  doing  a 
commission  business,  who,  in'  making  a 
wrongful  sale  of  property  consigned  to  it, 
acts  solely  in  his  capacity  of  manager,  and 
who  has  no  possession  of  the  property,  can- 
not be  held  liable  for  its  return.  M.  M. 
Walker  Co.  v.  Dubuque  Fruit  &  Produce  Co. 
(Iowa)  776 

Notes  and  Briefs. 

See    also    Damages;     Independent    Con- 
tractor;    Municipal    Cobpobations; 
Negligencb. 
Master   and   servant;    injury   to   servant 
while  being  transported;  fdlow  servants. 

687 

Promise  to  repair;  authority  of  promisor; 
continuance  in  employment;  assumption  of 
risk.  '  660 

Duty  of  master  as  to  machinery;  assump- 
tion of  risk  by  infants;  vice  principal  or 
fellow  servant.  862 

Safe  place  to  work;  obvious  danger;  as- 
sumption of  risk;  obeying  orders.  877 

Assumption  of  risk;  contributory  negli- 
gence. 460 

Entire  or  divisible  contract;  right  to  com- 
pensation. 828 

mUBAOi:  TICKET. 

See  Carriebs,  6. 

B1INE8. 

For  Oil  and  Gas,  see  Corporations,  1. 

1.  Where  the  apex  of  a  vein  leaves  a  min- 
ing claim  by  crossing  the  side  lines,  so  that 
the  supposed  side  lines  are  in  fact  end  ones, 
the  right  to  follow  the  dip  is  limited  by  a 
vertical  plane  passing  downward  through 
the  side  line,  maintaining  its  direction  as 
marked;  and  there  is  no  right  to  follow  the 
dip  into  territory  which  might  properly 
have  been  reached  had  the  side  lines  as 
marked  proved  in  fact  to  be  such.  Parrot 
Silver  &  C.  Co.  v.  Heinze  (Mont.)  491 

2.  In  case  the  apex  of  a  vein  entering 
across  the  end  line  of  a  mining  claim  passes 
out  across  the  side  line,  the  right  to  fol- 
low the  dip  of  the  vein  is  limited  by  a  ver- 
tical plane  passing  downward  through  the 
point  where  it  leaves  the  side  line,  parallel 
with  the  end  line  of  the  claim.  Id. 

3.  A  mining  claim  need  not  contain  the 
apex  of  a  vein  to  be  valid,  but  in  case  claims 
located  along  the  apex  fail  to  keep  it  with- 
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in  their  end  lines,  so  that  the  vertical  planes 
drawn  to  limit  the  right  of  owners  of  ad- 
joining claims  to  follow  the  dip  of  the  vein 
under  U.  S.  Rev.  Stat.  §  2322,  make  a  right 
angle,  a  valid  claim  may  be  located  on  such 
dip  within  the  lines  of  such  angle,  where  it 
has  passed  beyond  the  lines  of  the  former 
locations.  Id. 

4.  A  location  of  a  mining  claim,  void  be- 
cause of  the  absence  of  valid  discovery  of 
mineral,  may  be  made  good  by  a  subsequent 
valid  discovery  within  its  limits,  made  be- 
fore the  rights  of  third  persons  have  at- 
tached, but  after  the  filing  of  the  location 
certificate  and  all  acts  of  location  have  been 
performed.    Brewster  v.  Shoemaker  (Colo.) 

793 

5.  A  surface  location  of  a  mining  claim 
may  be  based  on  an  underground  discovery 
of  mineral  through  a  tunnel  not  claimed  un- 
der the  timnel-site  act  of  Congress,  on  a 
vein,  the  apex  of  which  is  calculated  from 
its  dip,  but  which  has  never  been  opened  on 
the  surface  or  shown  by  actual  w^orking  to 
have  its  apex  within  the  limits  of  the  claim 
as  staked.  Id. 

Notes  and  Bbiefs. 

Mines;  the  right  to  follow  a  vein  or  lode 
on  its  dip  beyond  the  surface  lines  of  the 
location: — (I.)  In  general;  (II.)  parallel- 
ism of  lines;  (III.)  when  the  apex  crosses 
both  side  lines;  (IV.)  when  the  apex  crosses 
an  end  line  and  a  side  line;  (V.)  when  the 
apex  enters  across  a  side  line  and  departs 
across  the  same  side  line;  (VI.)  identity  of 
the  vein  or  lode;  (VII.)  conflict  and  prior- 
ity of  rights;  (VIII.)  uniting  interests; 
laying  lines  of  junior,  upon  senior,  location ; 
(IX.)  the  ri&rht  as  affected  by  contract; 
( X. )  degree  of  dip ;  ( XI. )  rights  as  to  veins 
other  than  discovery  vein;  (XII.)  title  to 
ore  bodies  that  apex  beyond  claim,  when  ad- 
verse party  cannot  follow  dip ;  ( XIII. )  mis- 
cellaneous. 491 

Rights  under  tunnel-site  locations: — (I.) 
Statutory  authority  for  tunnel-site  loca- 
tions; (II.)  precedence  as  between  tunnel 
locator  and  surface  locator;  (III.)  extent 
of  tunnel  locator's  right  to  veins  discovered 
in  tunnel;  (IV,)  necessity  of  following  up 
discovery  in  tunnel  by  location  on  surface; 
(V.)  right  and  duty  of  tunnel  locator  to 
"adverse"  surface  locations;  meaning  of 
"line  of  tunnel;"  (VI.)  expenditures  on  tun- 
nel; (VII.)  location  and  notice  of  tunnel 
claim;    (VlII.)   miscellaneous.  793 


In  Notice  of  Appeal,  see  Justice  of  the 

Peace,  2. 
As  to  Defendant's  Name^  see  Wbtt  aitd 

Process. 


MONEY  IN  COtJBT. 

Notes  and  Bbiefs. 

Money  in  court;  deposit  in  lieu  of  bail; 
to  whom  belongs.  697  ' 
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MONOPOI.T. 

In  Sale  of  Railroad  Tickets,  see  Cab- 
briers,  16. 
See  also  Constitutional  Law,  6. 

Notes  and  Bbiefs. 

See  also  Mabkets. 

Monopoly;   constituticmality  of  grant  of. 

76a 

MORTGAGE. 

Remedy  of  Purchaser  on  Foreclosure  of 
Leasehold,  see  Action  ob  Suit,  6. 

By  Married  Woman,  see  Husband  ani> 
Wife,  2. 

Counterclaim  by  Purchaser  on  Foreclo- 
sure, see  Set-Off,  etc.,  2. 

See  also  Bills  and  Notes;  Estoppel, 
2;  Fixtures. 

1.  That  a  woman  who  mortgaged  her 
property  for  her  husband's  debt  is  dead,  and 
that  no  administrator  has  been  appointed 
for  her  property  and  no  guardian  for  her 
children,  so  that  there  is  no  one  to  pay  the 
debt  at  the  time  of  a  contract  for  its  exten- 
sion, will  not  prevent  the  extension  from 
operating  as  a  discharge  of  the  mortgage. 
Fleming  v.  Borden     (N.  C.)  316 

2.  A  purchaser  of  land  at  a  mortgagee's 
sale  acquires  no  title,  le^l  or  equitable, 
where  the  mortgage  was  given  by  a  wife  to 
secure  her  husband's  debt,  and  the  lien  on 
the  land  has  been  discharged  by  an  a^ee- 
ment  for  an  extension  of  time,  made  without 
her  knowledge  or  consent.  Id. 

3.  A  purchase  for  full  value  from  the 
mortgagee,  who  purchased  at  foreclosure 
sale  under  a  purchase-money  mortgage, 
made  without  collusion  with  the  mortgagee, 
will  give  a  man  a  good  title,  to  the  exclu- 
sion of  his  minor  children,  to  prop^ty  the 
equity  of  redemption  of  which  nis  wife  died 
seised  of,  leaving  surviving  her  the  husband 
and  children,  \iaiere  none  of  the  survivors 
were  able  to  pay  the  accrued  interest  on  the 
mortgage  to  avoid  the  sale,  and  the  value 
of  the  property  did  not  exceed  the  amount 
of  the  judgment.    Kullmann  v.  Cox  (N.  T. ) 

884 

4.  When  an  agreement  is  entered  into  be- 
tween a  mortgagor  of  chattels  and  the  mort- 
gagee, that  the  former  may  sell  the  proper- 
ty for  the  purpose  of  applying  the  proceeds 
in  payment  of  the  mortgage  debt,  the  mort- 
gagor is  constituted  the  agent  of  the  mort- 
gagee; and  if,  in  a  proper  case,  he  repre- 
sents or  warrants  the  quality  or  condition 
of  the  property  sold,  the  mortgagee  is  bound 
b^  such  representations  and  warranty.  Na- 
tional Citizens'  Bank  v.  Ertz  (Mixm.)     174 

Notes  and  Briefs. 

See  also  Fixtures. 

Mortgage;  chattel  mortgagor 
mortgagee  to  sell. 


agent  of 
174 


MUmCIPAI.  CORPORATIONS. 

Ordinance  for  Killing  Unmuzzled  I>og8, 

see  Animals. 
Ordinance  as  to  Height  of  Bill  Boardfl» 

see  Bill  Boards,  3. 


Municipal  Corporationb. 
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Power  of  Municipal  Authorities  as  to 
Cemeteries,  see  Cemeteries,  1. 

Local  Self-Covernment  of,  see  Consti- 
TunoNAL  Law,  1. 

Ordinance  for  Muzzling  Dogs,  see  Con- 
STiTunoMAL  Law,  1,  11. 

Ordinance  as  to  Sale  of  Food  Commod- 
ities, see  CoNSTUxmoNAL  Law,  10. 

Requiring  Telephone  Company  to  Build 
Conduit,  see  Constitutional  Law, 
12. 

Liability  for  Defective  EQghways,  see 
HionwATS,  3-7. 

Enjoining  Interference  of,  with  Ceme- 
tery, see  Injunction,  4. 

Ordinance  as  to  Liquor,  see  Intoxicat- 
ing Liquors,  3,  4. 

Power  as  to  Markets,  see  Markxtt. 

Liability  for  Negligence  of  Independent 
Contractor,  see  Master  and  Serv- 
ant, 8,  9. 

Waiver  of  Notice  before  Commencing 
Action,  see  Pleading,  2. 

Liability  for  Relief  of  Paupers,  see 
Poor  and  Poor  Laws,  1,  2. 

Validity  of  Statute  as  to,  see  Statutes, 
4. 

Special  Laws  as  to,  see  Statutes,  11-14. 

Power  as  to  Street  Railway,  see  Street 
Railways,  1,  2. 

Subrogation  to  Rights  of,  see  Surro- 
gation. 

See  also  Courts,  1,  2. 

1.  The  expedients  provided  by  the  sched- 
ule for  the  temporary  adjustment  of  the 
changes  necessitated  by  the  substitution  of 
a  new  system  of  municipal  government  for 
one  under  which  a  city  had  been  previously 
carried  on  would  need  to  be  very  clearly  un- 
constitutional to  justify  a  court  in  over- 
turning them.  Com.  ex  rel.  Elkin  v.  Moir 
(Pa.)  •  837 

2.  The  power  to  declare  what  shall  consti- 
tute a  nuisance,  and  to  prevent,  abate,  and 
remove  the  same,  is  impliedly  granted  to 
cities  incorporated  under  Bums*s  (Ind.) 
Rev.  Stat.  1894,  §§  3541,  3615,  3616  (Horn- 
er's Rev.  Stat.  1897,  §§  3 106, 3 164, 3 155), pro- 
viding that  the  common  council  of  a  city 
may  enact  ordinances  for  the  protection  of 
life,  health,  and  property.  Walker  v.  Towle 
(Ind.)  749 

3.  Imperfection  of  an  act  for  the  govern- 
ment of  cities,  in  failing  to  provide  a  com- 
plete system  for  the  passage  of  ordinances, 
does  not  make  tlie  act  unconstitutional,  in 
the  absence  of  anything  to  show  that  the 
municipal  government  cannot  be  adminis- 
tered on  account  of  such  imperfection.  Com. 
ex  rel.  Elkin  v.  Moir  (Pa.)  837 

4.  An  ordinance,  like  a  statute,  may  be 
subject  to  implied  exceptions  founded  in  the 
rules  of  public  policy  and  the  maxims  of 
natural  justice,  so  as  to  avoid  absurd  and 
unjust  eonsequences.  State  v.  Barge 
(Minn.)  428 

5.  The  establishment  of  a  pesthouse  by 
city  authorities  within  1  mile  of  the  bound- 
ary line  of  the  city,  in  violation  of  Ky.  Stat. 
I  3009,  renders  the  city,  which  is  authorized 
6dL.R.A. 


by  law  to  establish  a  pesthouse  in  a  proper 
location,  liable  in  damages  to  persons  to 
whom  smallpox  is  communicated  by  the  pest- 
house, although  the  statutes  expressly  im- 
pose both  civil  and  criminal  liability  on  the 
municipal  officers  for  such  illegal  act,  and 
are  silent  ab  to  any  remedy  against  the  mu- 
nicipality'.   Henderson    v.    Clayton     (Ky.) 

145 

Offioers. 

See  also  Constitutional  Law,  3. 

6.  The  requirement  of  confirmation  by  the 
senate  of  the  governor's  appointments  to 
office,  made  by  Pa.  Const,  art.  4,  §  8,  has  no 
application  to  municipal  officers.  Com.  ex 
rel.  Elkin  v.  Moir   (Pa.)  837 

7.  The  prolongation  of  the  term  of  the 
executive  of  a  city  appointed  by  the  governor 
beyond  an  election  not  unduly  close  at  hand, 
thereby  depriving  the  citizens  of  the  power 
of  election,  does  not  render  unconstitutional 
a  statute  devising  a  scheme  of  government 
for  the  city.  Id. 

8.  Substituting  an  executive  officer  of  a 
municipality  under  a  different  name,  but 
with  similar  powers  and  duties,  for  one 
elected  by  the  people,  before  his  term  of  of- 
fice has  expired,  does  not  render  void  a  new 
charter  making  the  change.  Id. 

9.  All  offices  pertaining  to  the  police  de- 
partment, whether  now  named  or  not  by  the 
names  they  bore  prior  to  the  adoption  of 
Wis.  Const,  art.  13,  $  9,  providing  for  the 
election  of  city  officers  by  the  voters  or  their 
appointment  by  such  city  authorities  as  the 
legislature  shall  prescribe,  are  included  with- 
in the  scope  of  that  provision ;  and  the  legis- 
lature is  thereby  prohibited  from  interfer- 
ing with  such  appointments.  O'Connor  v. 
Fond  du  Lac  (Wis.)  831 

10.  The  creation  of  a  board  of  police  com- 
missioners by  Wis.  Laws  1897,  chap.  247, 
with  exclusive  authority  to  appoint  all  mem- 
bers of  the  police  force,  is  in  violation  of 
Wis.  Const,  art.  13,  §  9,  which  requires  all 
municipal  officers  not  specifically  provided 
for  by  the  Constitution  to  be  elected  by  the 
voters  or  appointed  by  such  municipal  au- 
thorities as  the  l^islature  may  provide.     Id. 

11.  An  act  of  the  legislature,  so  far  as  it 
expressly  or  by  its  efiect  extends  the  term  of 
office  of  a  member  of  the  police  force  of  a 
city  beyond  that  for  which  he  was  specifi- 
cally elected  or  appointed  by  legitimate  mu- 
nicipal authority,  so  as  to  keep  such  officer 
in  place  for  any  period  of  time  regardless  of 
such  authority,  is  in  violation  of  Wis.  Const, 
art.  13,  §  9,  providing  that  such  officers, 
when  not  specifically  provided  for  by  the 
Constitution,  shall  be  elected  by  the  voters 
or  appointed  by  such  city  authorities  as  the 
legislature  may  designate.  Id. 

Notes  and  Briefs. 

As  to  Local  Self-Grovernment,  see  Constitu- 
tional Law. 
See  also  Highways. 

Municipal  corporations;  effect  of  ordin- 
ance passed  under  authority  of  legislation. 

550 
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Police  power;  reflation  of  markets.    105 

Validity  of  ordinance  restricting  private 
rights  of  property;  police  power.  548 

(Consequential  damages  itom  public  im- 
provements; liability  for  negligence  of  con- 
tractor; supervision  and  inspection;  work 
intrinsically  dangerous.  552 

Power  of^  to  take  bond  for  benefit  of  third 
person.  610 

Implied  contract;  care  of  poor.  614 

Power  to  declare  nuisance;  what  is  not  so 
per  8€j  dogs.  750 

Liability  for  injuries  from  defective  side- 
walks; contributory  negligence.  792 

Heasonableness  of  ordinance;  interference 
with  property  rights  ;*^wer  to  convey  land 
held  in  trust  for  p ablic.  382 

Powers;  stricyt  construction  as  to;  pas- 
sage of  by-laws;  reuaonableness;  exercise  of 
police  power  by;  regulation  of  saloons; 
screens.  429 

Vagueness  or  uncertainty  of  ordinance; 
proper  exercise  of  police  power;  regulation 
<y{  railroads.  445 

Prohibitive  ordinances;  reasonableness  of 
police  regulation;  regulation  of  street  rail- 
way; condition  attached  to  municipal  con- 
sent; limitation  of  charter  power  by.        300 

Respondeat  mtperior  as  between  board  of 
health  and  mimicipality.  146 

MURDER. 

See  Homicide. 


Mistake  as  to,  in  Summons,  see  Wbit 
AND  Process. 

If ATURAIi  GAS. 

As  Subject  of  Commerce,  see  Commebge, 
2. 

NEGIiIGENCE. 

Of  Infant ;  Instruction  as  to,  see  Appeal 
AND  Ebbob,  19. 

Of  Carrier,  see  Carriers. 

In  Transferring  Stock,  see  Corpora- 
tions, 5. 

Of  Druggists,  see  Druggists. 

In  Highway,  see  Highways,  3-7. 

In  Sa&  of  Liquor,  see  Intoxicating  Li- 
quors, 5. 

Of  Landlord,  see  Landlord  and  Ten- 
ant, 2,  3. 

Of  Master  or  Servant,  see  Master  and 
Servant. 

Of  Railroad  Company,  see  Railroads. 

Of  Street  Railroads,  see  Street  Rail- 
ways, 3-6. 

In  Delivery  of  Telegram,  see  Tele- 
graphs. 

See  also  Electrical  Uses  and  Appli- 
ances; Parent  and  Child,  L 

1.  Contributory  negligence,  however  slight, 
of  the  plaintiff  in  an  action  for  personal  in- 
juries, precludes  his  recovering  against  the 
defendant  on  the  ground  of  negligeucp,  re- 
gardless of  the  degree  thereof,  in  the  absence 
53  L.  R.  a. 


of  wilful  and  intentional  misconduct.    Tescb 
V.  Milwaukee  Electric  li.  &  L.  Co.   (Wis.) 

618 

2.  In  case  a  yoimg  girl  whom  a  boy  is  es- 
corting across  a  railroad  bridge  falls  in  at- 
tempting to  escape  from  an  approaching 
train,  he  is  not  guilty  of  contributory  negli- 
gence in  remaining  on  the  bridge  and  at- 
tempting to  rescue  her.  Becker  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  267 

Notes  and  Briefs. 

See  also  Dangerous  Agencies;  Dbuooists; 
Highways;  Master  and  Servant; 
Proximate  Cause;  Railroads;  Re- 
lease; Trial. 

Negligence;  liability  of  owner  of  danger- 
ous premises;  injury  to  traveler  on  highway; 
independent  contractor  172 

Of  contractor;  work  intrinsically  danger- 
ous; inspection  and  supervision;  municipal 
liability.  552 

Measure  of  care;  as  to  use  of  fire.        629 

Contributory.  460 

Contributory,  of  traveler.  792 

Contributory;  of  person  crossing  street 
railway;  at  railroad  crossing.  621 

Eiffect  on  liability  for,  of  act  of  another 
contributing  to  injury.  804 

In  failure  to  use  modern  machinery;  in 
employment  of  incompetent  servants;  infant 
employee.  852 

Liability  of  abutting  owner  for  injury  to 
traveler  from  condition   of  premises.      891 

Assumption  of  risk  of  unsafe  premises  by 
servant    of    another;   respondeat    superior. 

475 


Libel  against^  see  Libel,  3,  4. 

Noivs  and  Briefs. 

Newspapers;  liability  of  publisher  for 
libel.  235 

NEW  TRIAI.. 

Necessity  of  Motion  for,  see  Appeal 
AND  Error,  5. 

The  trial  jud^e  has  no  power  to  order 
that,  as  a  condition  of  the  refusal  of  a  new 
trial,  a  portion  of  the  verdict  shall  be  writ- 
ten off  as  excessive,  except  where,  from  the 
application  of  the  law  to  the  evidence,  the 
excess  can  be  accurately  ascertained.  Cen- 
tral of  Ga.  R.  Co.  V,  Perkerson  (Ga.)       210 

NONSUIT. 

Time  for  Commencing  Suit  after,  see 
Limitation  of  Actions,  7,  8. 

Commencement  of  Action  after,  see  Re- 
moval OF  Causes,  1. 

NOTICE. 

That  Stock  is  Held  as  Trustee,  see  Cor- 
porations, 4. 

Presumption  as  to,  see  Evidence,  6. 

Of  Ice  on  Sidewalk,  see  Highways,  7; 
Trial,  6.  , 

Of  Appeal,  see  Justige  or  the  Peace. 


T^jjjbjljuovb—Pjltkktb, 
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To  City  before  Commenciiig  Action,  see 
Pleading,  2. 

Any  documents  in  possession  of  owners  of 
corporate  stock,  which  will  charge  them 
with  knowled^  of  the  amount  of  its  proper- 
ty, will  likewise  charge  one  who  is  about  to 
purchase  the  stock  with  like  knowledge,  if 
put  into  his  possession.  Boddy  ▼.  Henry 
(Iowa)  769 

Notes  and  Briefs. 

Notice ;  to  purchaser  of  stock  by  "trustee" 
■after  owner's  nama  686 

IfUISANCES. 

Ice  on  Sidewalk  as,  see  Highways,  7. 

Bar  of  Limitation  as  to,  see  Limitation 
OF  Actions,  4. 

City's  Power  to  Declare  What  Consti- 
tutes,    see     Municipal    Cobpoba- 

TIONS,  2. 

The  right  to  conduct  water  from  a  roof 
across  a  sidewalk  in  such  a  way  that  it 
freezes  and  renders  the  walk  dangerous  to 
public  travel,  thereby  creating  a  public  nui- 
sance, cannot  be  acquired  by  prescription. 
Leahan  v.  Cochrane  (Mass.)  801 

Notes  and  Briefs. 

See  also  Municipal  Corporations. 

Nuisance;  prescriptive  right  to  maintain 
a  public  nuisance: — (I.)  General  doctrine; 
(II.)  matters  relating  to  health :  (  a)  offen- 
sive trades;  (6)  burial  of  the  dead;  (c) 
pollution  of  streams,  etc.;  (III.)  highways 
and  places  held  for  public  use:  (a)  cmstruc- 
tions  and  encroachments  in  general;  (&) 
railroads;  (o)  fences,  buildings,  and  other 
structures;  (d)  sidewalks;  (e)  nuisances 
relating  to  waterways.  891 

OFFICERS. 

Appointment  of  Temporary  Executive 
by  Governor,  see  Constitutional 
Law,  3. 

Of  Municipal  Corporations,  see  Munici- 
pal Corporations,  6-11. 

Notes  and  Briefs. 

Officers;  de  facto,  validity  of  acts.      246 

Liability  for  consequential  damages  from 
public  improvements.  552 

on.. 

Monopoly  as  to,   see  Constitutional 

Law,  6. 
See  also  Statutes,  3. 

oprNnoNS. 

See  Evidence,  21-24. 

OBDIHANCES. 

See  CouRTSy  1;  Municipal  Corpora- 
tions. 

OUSTER. 

By  Cotenant,  see  Adverse  Possession, 


PAID-UP  POLICY. 

See  Insurance,  10-13. 

53  L.  B.  A. 


PARDON. 

See  also  Crhcinal  Law,  1. 

A  pardon  by  one  who  received  a  certificate 
of  elation  as  governor,  and  who  was  induct- 
ed into  office,  but  whose  title  has  been  ad- 
judged invalid  in  a  contest  duly  inaugurat- 
ed, in  which  another  has  been  declared  elect- 
ed, is  of  no  effect.    Powers  v.  Com.   (Ky.) 

245 
Notes  and  Briefs. 

Pardon;  what  is;  effect  of,  on  property 
rights.  142 

By  de  facto  governor;  effect  of.  246 

PARENT  AND  CHIIJ>. 

Right  of  Action  f '>r  Death  of  Child,  see 

Death.  ,i 

Mother's    Contract   for    Disposition  of 

Child,  see  Uusb^ni  and  Wife,  1. 
Liability  for    Supi^t   of    Mother,  see 

Poor  and  Poor  Laws,  4,  5. 
See  also  Infants. 

1.  A  parent  who  permits  his  child  to  have 
possession  of  a  deadly  weapon,  when  from 
youth  or  mental  weakness  or  the  use  of  in- 
toxicants he  is  incompetent  to  be  intrusted 
with  it,  and  the  parent  knows  the  danger, 
or  in  the  exercise  of  reasonable  care  should 
know  it, — ^will  be  liable  for  injuries  inflicted 
upon  other  persons  by  the  child's  discharge 
of  the  weapon.    Meers  v.  McDowell   (Ky.) 

789 

2.  A  daughter's  willingness  to  provide  in 
her  home  a  comfortable  bed  and  sufficient 
food  for  her  indigent  mother  is  not  conclu- 
sive of  absence  of  neglect,  within  the  mean- 
ing of  a  statute  authorizing  the  court  to 
interfere  in  case  of  neglect,  where  the  provi- 
sion is  coupled  with  such  harsh  treatment 
from  the  daughter  as  justly  compels  its  re- 
fusal.   Condon  v.  Pomroy-Grace    (Conn.) 

696 
Notes  and  Briefs. 

See  also  Infants. 

Parent  and  child;  what  are  necessaries; 
tutoring;  college  education.  102 

PARTITION. 

Effect  of,  on  Dower  Rights,  see  Dower. 
See    also    Action    or    Suit;    Doweb, 
Notes  and  Briefs. 


Between  Attorneys,  see  Equitt. 
Proof  to  Establish,  see  Evidence,  45. 
See  also  Contracts,  13. 

Notes  and  Briefs. 

Partnership;  loss  of  profits  as  element  of 
damages  in  case  of.  81 

Disposition  of  goodwill  on  retirement  of 
partner;  trademark  as  part  of.  38$ 

Liability  of  all  on  contract  signed  by  one 

398 
PASS. 

Employee  Traveling  on,  see  Carriers, 
2. 


PATENTS. 

Tax  Affecting,  see  Taxes,  10. 


64 
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Payment— Police  Power. 


Notes  and  Bbiets. 

Patents;  state  regulation  of  use  and  sale 
of.  417 


Notes  and  Briefs. 

Payment;  by  third  person;  promise  to  re- 
pay. 372 


As  Distinguished  from  Damages,  see 
Damages,  3,  Notes  and  Briefs. 

PESTHOUSE. 

Liability  of  City  as  to,  see  Municipal 
Corporations,  5. 

PETBOIjEUM. 

Monopoly  as   to^   see   Constitutional 

Law,  6. 
See  also  Statutes,  3. 

PHOTOGRAPHS. 

See  Evidence,  13. 

PHTSICIAHS  AHD  StJBGEONS. 

No  obligation  to  respond  to  every  call  is 
imposed  upon  a  physician  by  a  state's  li- 
cense to  practise  medicine,  so  as  to  render 
him  liable  for  arbitrarily  refusing  to  attend 
a  sick  person,  although  no  other  physician 
is  procurable.    Hurley  v.  Eddingfield  (Ind.) 

135 

Notes  and  Briefs. 

See  alpo  Evidence. 

Physicians;  implied  contract  of  munici- 
pality for  services  to  poor.  614 

PLEADING. 

Admissibility  under  Pleading,  see  Evi- 
dence, 39,  43. 

See  also  Evidence,  9;  Intoxicating 
Liquors,  1,  2. 

1.  Failure  to  make  objection  bv  some  pre- 
liminary pleading  to  the  jurisdiction  of  a 
court  of  chancery  over  a  suit  to  convert 
realty  into  personalty  is  a  waiver  of  ob- 
jection that  the  court  is  without  jurisdiction 
to  act  in  the  cause,  since  it  has  unquestion- 
able power  to  make  such  conversions.  Rid- 
ley v.  Halliday  (Tenn.)  477 

2.  Failure  to  perform  a  statutory  condi- 
tion precedent  to  the  commencement  of  an 
action — as,  one  that  no  action  shall  be  com- 
menced to  enforce  a  city  liability  until  no- 
tice shall  have  been  given  of  the  existence 
thereof,  and  the  common  council  of  the  city 
has  had  an  opportunity  to  pass  upon  the 
same — is  waived  if  objection  is  not  taken  by 
answer  or  demurrer,  the  statute  being  in  the 
nature  of  a  statute  of  limitations  simply. 
O'Connor  v.  Fond  du  Lac  (Wis.)  831 

3.  An  allegation  that  it  was  the  duty  of 
a  railroad  company  to  place  a  car  at  a  der- 
rick to  be  loaded  by  employees  of  an  ice 
company  with  which  it  had  contracted  for 
a  supply  of  ice,  without  stating  how  such 
duty  arose,  is  a  mere  conclusion  of  law  and 
63  L.  R.  A 


immaterial.    Baker  t.  Louisville  &  N.  Ter> 
minal  Co.   (Tenn.)  474 

4.  A  denial  of  an  alleged  contract  is  not 
aided  by  an  attempted  pleading  of  defend- 
ant's version  of  the  contract.  Peterson  t. 
Seattle  Traction  Co.  (Wash.)  58S 

5.  Jurisdiction  of  the  bankruptcy  court 
need  not  be  shown  in  pleading  a  discharge  in 
bankruptcy  to  defeat  an  action  for  conver- 
sion of  property  sold  on  condition.  Bryant 
V.  Kinyon  (Mich.)  801 

Amendments. 

6.  It  is  within  the  sound  discretion  of  th& 
court  to  permit  an  amendment  of  a  petition 
to  be  filed  after  the  evidence  in  the  case  is 
all  in,  for  the  purpose  of  ailing  that  plain- 
tiff has  acted  with  recksonable  diligence  in 
bringing  his  action.  Metropolitan  L.  Ins. 
Co.  V.  Smith   (Ky.)  817 

7.  Allegations  in  a  declaration  cannot  be 
considered  as  part  of  an  amended  declaration 
subsequently  filed  which  is  complete  in  it- 
self and  does  not  refer  to  or  adopt  the  former 
as  a  part  of  it.  Baker  v.  Louisville  &  N.  R. 
Terminal  Co.  (Tenn.)  474 

Notes  and  Briefs. 

See  also  Libel  and  Slander. 

Pleading;  amendment  {A,  in 
nomer. 

Particularity  as  to  adultery. 


ol  mis- 
ses 

447 


The  sale  of  a  note  held  as  collateral  to 
another,  without  notice  to  the  maker  of  the 
principal  note,  is  illegal  when  made  four 
years  after  the  principal  note  has  matured, 
and  when  it  has  been  reduced  to  a  small  part 
of  its  original  amount,  although  the  contract 
of  pledge  expressly  provides  that  in  case  of 
default  the  collateral  may  be  sold  without 
notice.     Moses  v.  Grainger   (Tenn.)  857 

Notes  and  Briefs. 

Pledge;  rights  of  pledgeor  and  pledgee  in 
respect  to  sale  of  collateral  bonds  and  com- 
mercial paper: — (I.)  Authority  to  Mil:  (a) 
express  contract:   (1)    bonds;   (2)    commer- 
cial   paper;      (&)     implied    contract:      (1) 
bonds;    (2)  commercial  paper;    (II.)  notice 
of  time,  place,  and  manner  of  sale;    (III.) 
judicial  and  execution  sales;  (IV.)  who  may 
purchase;    (V.)   remedy  of  pledgeor.        857 

POLICE. 

See  Municipal  Corporations,  9-1  i. 

POLICE  POWER. 

See  Constitutional  Law,  5,  10-12. 

Notes  and  Briefs. 

Police  power ;  exercise  must  be  reasonable. 

382 

Exercise  by  municipality;   regulation  of 
saloons;  screens.  429 

Exercise  of,  in    regulation    of    railroads. 

445 

Right  of  legislature  to  limit  exercise  of. 

274 

Regulation  of  sale  of  tickets  under.     2hf> 
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POOB  AND  POOB  UkWS. 

Charging  Town  with    Maintenance   of, 

see  Constitutional  Law,  9. 
See  also  Costs,  1. 

1.  There  is  no  legal  obligation  resting  on 
a  municipal  corporation  to  maintain  or  re- 
lieve poor  persons,  in  the  absence  of  a  stat- 
ute creating  one;  and  the  court  has  no  pow- 
er, upon  the  ground  of  moral  obligations  or 
the  equities  of  any  given  case,  to  hold  such 
a  corporation  liable  to  a  private  person  who 
may  have  relieved  or  supported  a  poor  per- 
son.    Patrick  v.  Baldwin   (Wis.)  613 

2.  Where  the  law  imposes  on  a  munici- 
pality the  duty  of  maintaining  poor  persons, 
and  designates  officers  thereof  to  act  in  its 
behalf  in  the  performance  of  such  dut^,  their 
mere  neglect  will  not  operate  as  an  implied 
request  to  a  private  party  to  supply  a  needy 
person's  wants,  upon  which  such  party  can 
act  and  hold  the  municipality  liable  as  upon 
an  implied  contract.  Id. 

3.  A  statute  requiring  each  town  in  the 
state  to  support  poor  persons  in  certain 
cases,  and  the  supervisors  thereof  to  see 
that  such  support  is  furnished,  does  not  per- 
mit a  private  party  to  aid  or  relieve  such  a 
person  at  the  expense  of  the  town,  without 
a  contract  to  that  effect,  made  between  him 
and  such  supervisors  or  a  majority  thereof. 

Id. 

4.  The  mere  imposition  upon  a  person,  of 
a  statutory  obligation  to  support  his  mother, 
does  not  carry  with  it  a  right  to  determine 
where  the  support  shall  be  furnished.  Con- 
don V.  Pomroy-Grace  (Conn.)  696 

5.  Conn.  Gen.  Stat.  §  3318,  as  amended 
by  Conn.  Pub.  Acts  1893,  chap.  88,  imposing 
the  duty  of  providing  support  and  mainte- 
nance for  indigent  relatives  in  such  manner 
and  proportion  as  the  court  shall  judge  just 
and  reasonable,  does  not  change  the  moral 
duty  of  support  into  an  absolute*  legal  obli- 
gation, but  such  obligation  is  not  complete 
until  the  court  has  found  the  necessity  for 
aid,  the  ability  to  aid,  and  prescribed  to 
what  extent  the  aid  shall  be  furnished.    Id. 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Poor;  implied  contract  of  municipality  to 
pay  for  services  to  or  care  of.  614 

Promise  to  pay  for  past  support  of.      358 

POSTOFFICE. 

Postmaster's  Liability  for  Clerk's  Em- 
bezzlement, see  Bonds,  2. 

Notes  and  Bbiefs. 

Postmaster;  liability  for  acts  and  delin- 
quencies of  subordinates.  218 

POWERS. 

Notes  and  Briefs. 

Powers;  position  of  purchaser  at  sale  un- 
der. 316 
53  L.  R.  A. 


PBESCRIPTIOir. 

Acquiring  Right  to  Maintain  Nuisance 
by,  see  Nuisances,  Notes  and 
Bbiefs. 

PRESUMPTION. 

See  Evidence,  1-10. 


See  Contbacts,  Notes  and  Bbiefs. 

PRIESTS. 

Libel  against,  see  Libel,  2. 

PRINCIPAZ*    Aim     AGENT. 

Admissions  by  Agent,  see  Evidence,  28. 
Embezzlement    by   Agent,   see    Inoiot- 
MENT,  5. 

See  a]  so  Bbokers;  Factobs;  Sale. 

Notes  and  Bbiefs. 

See    also    Banks;    Contracts;    Factobs ; 
Gamino;  Mortgage;  IHioveb. 

Principal  and  agent;  liability  of  agent 
for  fraud.  158 

PRINCIPAI.  AND    SURETY. 

Surety  Released  by  Principal's  Dis- 
charge in  Bankruptcy,  see  Bank- 
ruptcy, 0. 

Wife  as  Surety,  see  Contbacts,  2,  3; 
Husband  and  Wife,  2;  Mobtgaoe, 
1,2. 

Release  of  Surety,  see  Usury. 

See  also  Bonds. 

The  receipt,  by  the  creditor's  agent,  of 
the  money  stipulated  for  in  an  agreement 
between  debtor  and  creditor  for  extension  of 
the  debt,  is  sufficient  to  make  the  contract 
binding  so  as  to  discharge  the  surety.  Flem- 
ing V.  Borden  (N.  C.)  316 

Notes  and  Bbiefs. 

See  also  Bonds. 

Principal  and  surety;  effect  on  surety's 
liability  of  usury  in  consideration  for  ex- 
tension of  time  to  principal: — (I.)  Effect 
of  payment  of  usury;  (II.)  effect  of  con- 
tract to  pay  usury;   (III.)  summary.      316 

Liability  to  third  person  on  contractor's 
bond.  6ia 

Liability  dependent  upon  notice.  611 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slandeb. 

PROFITS. 

Loss  of,  afl  Damages,  see  Damages,  10- 
13,  Notes  and  Bbiefs. 

PROPRIETARY  MEDICINE. 

See  Dbugoists. 

PROXIMATE   CAUSE. 

Notes  and  Bbiefs. 
Proximate  cause;  in  negligence  cases. 


807 


PUBLIC  IMPROVEMENTS. 

See  also  Dbains  and  Sewebs. 


An  assessment,  on  every  lot  in  the  city 
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of  St.  Paul,  of  an  annual  frontage  tax,  un- 
der Special  Laws  1885,  chap.  10,  §S  26,  27 
(St.  Paul  city  charter),  where  water  pipes 
are  laid  in  front  of  said  lot,  for  the  use 
of  the  water  commissioners,  is  not  unconsti- 
tutional, as  in  violation  of  the  14ih  Amend- 
ment of  the  Federal  Constitution,  as  a  tak- 
ing of  property  without  due  process  of  law. 
Ramsey  County  v.  Robert  P.  Lewis  Co. 
(Micii.)  421 

Notes  and  Bbiefs. 

Public  improvements;  liability  of  public 
officers  for  consequential  damages.  ^        552 

Assessment  according  to  frontage;  in  ex- 
cess of  special  benefito;  power  of  legisla- 
ture. 422 

PI7BI.IC  UkNDS. 

Homestead  Entry,  see  Railboads,  0. 

QITESTION  FOR  JUBT. 

See  Trial,  1-9, 

RAHiROABS. 

As  Carrier,  see  Carbd&bs. 

Tax  on,  see   Commerce,   1;    Constitu- 

TioNAL  Law,  8;  Taxes,  8,  9. 
Easement     for     Crossing     Track,     see 

Easements,  2. 
Failure  to  Give  Signals  at  Crossing,  see 

Evidence,  39. 
Grant  of   Land   under    Water   for,  see 

Waters,  3,  4. 
See  also  Negligence,  2;  Trial,  7. 

1.  A  railroad  company  is  not  liable  to  an 
employee  of  an  ice  company  with  which  it 
has  contracted  for  a  supply  of  ice  for  it? 
refrigerator  cars,  who  is  injured  by  falling 
from  the  top  of  a  car  which  he  is  storing 
with  ice,  either  because  the  car  is  left  on  a 
curve  which  causes  it  to  incline  sideways  un- 
duly, or  because  the  roof  is  slippery  with  ice, 
since  these  are  not  defects  in  the  premises, 
the  duty  to  remedy  which  the  railroad  com- 
pany owes  to  persons  impliedly  invited  to 
its  premises.  Baker  v.  Louisville  &  N.  Ter- 
minal Co.   (Tenn.)  474 

2.  A  trespasser  on  a  railroad  bridge  when 
discovered  by  those  in  charge  of  an  approach- 
ing train  must  be  given  a  reasonable  chance 
to  escape  from  the  bridge  in  safety  by  check- 
ing the  speed  of  the  train.  Becker  v.  Louis- 
ville &  N.  R.  Co.  (Ky.)  267 

3.  A  railroad  company  is  liable  for  the 
killing  of  a  boy  by  its  train,  only  in  case  of 
gross  negligence,  where  he  was  trespassing 
on  the  track,  remote  from  a  public  highway, 
at  a  place  where  those  in  charge  of  the  en- 
gine had  no  reason  to  expect  him  to  be. 
Trudell  v.  Grand  Trunk  R.  Co.  (Mich.)  271 

4.  One  in  charge  of  a  locomotive  is  justi- 
fied in  believing  that  a  good  sized  boy  on 
the  track  in  front  of  the  train  will  step  oflf 
in  time  to  avoid  being  struck,  and  is  not  re- 
quired to  check  the  speed  of  the  train  until 
he  sees  that  the  boy  does  not  appreciate  the 
danger.  Id. 

5.  A  boy  a  little  over  seven  years  old,  who 
knows  and  appreciates  the  danger  of  being 
on  a  railroad  track  in  front  of  a  moving 
53  L.  R.  A. 


train,  is  guilty  of  negligence,  as  matter  of 
law,  in  standing  on  a  track  on  which  a  train 
is  approaching,  which  will  preclude  a  recov- 
ery in  case  he  is  killed  by  the  train,  al- 
though he  does  not  realize  that  a  train  is 
approaching  <m  the  track  on  which  he  is 
standing.  Id. 

6.  A  railroad  company  is  liable  for  caus- 
ing the  death  of  an  infant  upon  its  track, 
if  the  direct  and  proximate  cause  of  the  ac- 
cident was  negligence  in  failing  to  keep  a 
reasonable  lookout,  and  to  discover  the  child 
in  time  to  prevent  the  injury.  Mason  v. 
Southern  R.  Co.   (S.  C.)  913 

Fences. 

7.  A  railroad  company  is  liable  for  the 
death  of  horses  killed  on  its  track,  where  it 
is  clearly  shown  that  if  the  company  had 
fenced  its  track  as  required  by  statute  the 
horses  would  not  have  wandered  tiiereon  and 
been  killed.  Johnson  ▼.  Oregon  Short' Line 
R.  Co.   (Idaho)  744 

8.  A  statute  requiring  railroad  com- 
panies to  fence  their  right  of  way  where  the 
same  is  contiguous  to  private  property  is  a 
police  regulation  adopted  to  protect  human 
life  and  property,  for  the  benefit  of  the  gen- 
eral public,  and  not  for  the  sole  benefit  of 
adjoining  or  contiguous   landowners.         Id. 

9.  A  homestead  entiy,  after  it  is  entered, 
but  prior  to  patent,  is  private  property,  with- 
in tne  meaning  of  a  statute  requiring  rail- 
road companies  to  fence  their  track  when 
their  right  of  way  ''passes  through  or  along, 
or  abuto  upon,  or  is  contiguous  to,  private 
property."  Id. 

Notes  and  Briefs. 

Railroads;     Damages   for    Breach    of   Con- 
tracts as  to,  see  Damages. 

Prescriptive  right  to  maintain.  900 

Contributory  negligence  of  person  at  cross- 
ing ;  duty  to  stop,  look,  and  listen ;  limit  of 
rule.  621 

Fence  between  railroad  and  adjacent  land; 
liability  for  stock  killed.  745 

Farm  crossing;  way  of  necessity;  permis- 
sive use;  duty  to  close  gate  in  railroad  fence. 

782 

Duty  to  trespassers;  to  children;  contrib- 
utory negligence;  statutory  signals.        913 

Control  of,  under  police  power.  445 

Lookout   for   trespassers;    duty    to   stop 

train.  268 

Duty  to  trespassers;  infants.  331 

Duty  to  keep  premises  safe  for  trespassing 
children.  271 


BATES. 

Power   to   Fix,    see 
Contracts,  16. 


Oabbiess,    10-12; 


See  Fraud,  etc..  Notes  and  Briefs. 

RECEIVERS. 

1.  A  common-law  receiver  of  leasehold 
property  is  not  liable  for  rents  accruing 
while  he  is  in  possession  of  the  property. 


Rbcoufmxnt — Salb. 
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since  he  acquiree  no  title  to  the  property, 
but  mere  possession  as  an  officer  of  the 
court.    Stokes  v.  Hoffman  House   (N.  Y.) 

870 

2.  A  common-law  receiver  of  leasehold 
property  who,  after  a  judicial  sale  of  the 
property  and  the  placing  of  the  purchaser 
m  possession,  pays  accrued  rent,  thereby 
wrongfully  applies  a  fund  in  court  for  the 
benefit  of  the  purchaser,  which  the  latter 
may  be  compelled  to  repay  to  him  in  an  ac- 
tion at  law  in  wbich  tne  rights  of  all  par- 
ties cannot  be  adjusted,  although  by  the 
terms  of  sale  the  purchaser  was  to  receive 
the  property  free  from  claims  for  such  rent. 

Id. 

3.  A  common-law  receiver  who  takes  pos- 
session of  a  hotel  operated  under  a  lease  is 
not  required  to  pay  the  rent  by  a  clause  in 
the  order  appointing  him,  authorizing  him 
to  take  possession  of  and  carry  on  the  hotel, 
and  to  do  any  and  all  other  things  which 
may  be  necessary  or  proper  to  be  done  in  the 
general  and  ordinary  conduct  of  similar 
places  of  business.  Id. 

Notes  and  Bbiefs. 

Receivers;  liability  for  rent.  872 

Rights  as  to  funds  for  which  cashier's 
check  given.  233 

BECOUPMENT. 

See  Set-Off,  etc.,  1. 

REHEARING. 

See  Appeal  and  Ebrob,  24. 

REI.ATIVES. 

Notes  and  Bbiefs. 

Relatives;  promise  to  pay  for  past  sup- 
port of.  355 


A  release  in  full  by  one  injured  by  the 
negligence  of  a  railroad  company,  upon  a 
consideration  adequate  for  the  injury  then 
known,  cannot  be  set  aside  on  the  ground 
of  mistake,  upon  the  subsequent  discovery 
of  internal  injuries  not  known  or  suspected 
at  the  time  of  the  settlement  and  a  recovery 
permitted  for  such  injuries,  although  the 
compensation  received  is  wholly  inadequate 
in  view  of  the  injuries  actually  received. 
Houston  &  T.  C.  R.  Ck).  v.  McCarty  (Tex.) 

507 
Notes  and  Briefs. 

Release;  impeachment  of.  508 

REMOVAL  OF  CAUSES. 

1.  Complainant  may  take  a  voluntary 
nonsuit  in  an  action  removed  by  defendant 
to  a  Federal  court,  and  begin  another  action 
in  the  state  court  for  a  less  sum  than  will 
entitle  defendant  to  removal.  Hooper  v. 
Atlanta,  K.  &  N.  R.  Co.  (Tenn.)  931 

2.  Absence  of  the  record  of  an-  indictment 
in  a  United  States  district  court  will  not 
affect  the  jurisdiction  of  a  circuit  court  to 
which  the  cause  has  been  remitted.  Jewett 
▼.  United  States  (CCA.  1st  0.)  568 
53  L.  R.  A. 


3.  The  sending  of  the  original  indictment 
forward  to  the  circuit  court  upon  remission 
of  a  cause  into  it  from  the  district  court 
under  the  provisions  of  U.  S.  Rev.  Stat.  S 
1037,  is  not  such  an  irregularity  as  will 
defeat  the  jurisdiction  of  the  former  court. 

Id. 

4.  Discrepancies  between  an  order  remit- 
ting a  cause  from  a  United  States  district 
coiut  to  a  circuit  court,  and  the  docket  en- 
try in  the  district  court,  will  not  affect  the 
validity  of  the  remission.  Id. 

Notes  and  Bbiefs. 

Removal  of  causes;  removal  of  criminal 
causes  into  Federal  courts  from  other  Fed- 
eral, or  from  state,  courts: — (I.)  From 
other  Federal  courts;  (II.)  from  state 
courts:  (a)  power  of  Congress  to  authorize 
removals;  (6)  removals  under  U.  S.  Rev. 
Stat.  §  641,  to  protect  Federal  rights:  (1) 
terms  of  statute  generally;  (2)  local  preju- 
dice; (3)  discrimination  aa  to  jurors;  (4) 
effect  of  removal;  (c)  removals  under  U.  S. 
Rev.  Stat.  §  643,  of  causes  against  Federal 
officers:  (I)  terms  of  statutes  generallv; 
(2)  coDimencement  of  prosecution;  (3)  who 
entitled  to  removal;  (4)  effect  of  removal; 
id)  removals  under  act  of  Congress  of 
March  3,  1863;  (III.)  from  territorial 
courts.  568 

Transmission  of  indictment.  570,  573 

Effect  on  original  jurisdiction  of  state 
court.  931 

RENT. 

Liability  of  Receivers  for,  see  Receiv- 
ers. 

Set-Off  of  Amount  Paid  as,  see  Set- 
off, ETC.,  2. 


Of  Prior  Statutes  within  Title  of  Act, 
see  Stattttbs,  5. 


Replevin  will  not  lie  to  recover  goods  ob- 
tained by  fraud,  where  before  the  commence- 
ment of  the  action  they  have  been  taken  from 
defendant's  possession  on  an  execution  in 
favor  of  a  third  person  and  sold  without  any 
collusion  on  his  part,  so  that  they  are  no 
longer  in  his  possession,  custody,  or  con- 
trol.   Sinnott  v.  Feiock  (N.  Y.)  565 

Notes  and  Briefs. 

Replevin;  against  one  who  has  parted  with 
possession.  565 


For  lUsumi  of  contents  of  book,  see  p.  061. 


Local  Custom  as  to,  see  Custom. 
Mortgagee  Bound  by  Mortgagor's  War- 
ranty, see  Mortgage,  4. 
Of  Note  Held  as  Collateral,  see  Pledge. 

An  implied  warranty  by  a  trust  company, 
that  stock  offered  by  it  for  sale  under  an  ar- 
rangement for  the  marketing  of  the  stock  of 
an  English  corporation  was  marketable  and 
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free  from  lien,  arose  from  the  sale  thereof 
and  the  giving  of  a  certificate  to  the  pur- 
chaser by  such  company  acting  as  agent  for 
the  transfer  of  certificates  for  an  undis- 
closed principal,  upon  the  surrender  of 
which  shares  and  a  deed  of  transfer  held  by 
it  in  trust  were  deliverable,  where  it  knew, 
but  such  purchaser  did  not,  that  the  shares 
in  its  possession  were  issued  by  the  corpora- 
tion subject  in  express  terms  to  its  articles 
of  association  and  regulations,  and  the  deed 
of  transfer  was  likewise  subject  to  the  sev- 
eral conditions  on  which  the  transferrer 
held  the  shares  immediately  before  the  exe- 
cution thereof,  and  that  it  also  contained  a 
covenant  on  the  part  of  the  transferee  "to  ac- 
cept and  take  the  said  shares  subject  to  the 
conditions  aforesaid;"  since  its  position  and 
superior  knowledge  put  it  upon  inquiry,  and 
the  law  charged  it  with  the  knowledge,  which 
proper  inquiry  would  have  disclo^,  that 
the  stock  was,  under  the  articles  of  associa- 
tion, subject  to  a -lien  in  favor  of  the  corpo- 
ration for  money  owing  by  the  transferrer, 
rendering  it  of  no  value.  McClure  ▼.  Cen- 
tral Trust  Co.  (N.  Y.)  153 

Notes  and  Bbiefs. 

See  also  Cobporations  ;  Goodwill. 

Sale;  remedies  of  purchaser  in  case  of 
fraud.  158 

Partial  delivery;  recovery  by  vendor;  lia- 
bility for  nondelivery  in  case  of  destruction. 

682 

Resale  by  vendor;  time  for;  purchase  by 
vendor.  868 

8ANITT. 

See  Inoomfetent  Persons. 

8CAI.PEKS. 

See  Cabbiebs,  15-17. 

SCHOOLS. 

The  question  of  guilt  or  innocence  of  a 
pupil  expelled  from  the  public  schools  in  ac- 
cordance with  established  rules  cannot  be  re- 
viewed by  the  courts,  unless  it  appears  that 
he  was  expelled  arbitrarily  or  maliciously. 
Board  of  Education  v.  Booth  (Ky.)         787 

Notes  and  Bbiefs. 

Schools;  right  of  board  to  make  rules  as 
to  suspension  and  expulsion;  reinstatement 
of  pupils.  787 

SEAWEED. 

Right  to  Take,  see  Watebs,  1,  Notes 
AND  Bbiets. 

SET-OFF  ANB  COUNTEKCULIIC. 

1.  In  an  action  against  an  employer,  by 
an  employee  who  has  been  discharged  for 
cause,  to  recover  for  services  rendered,  the 
employer  may  recoup  such  damages  as  he  is 
legally  entitled  to  by  reason  of  the  facts 
which  rendered  such  discharge  justifiable. 
Hildebrand  v.  American  Fine  Art  Co.  (Wis.) 

826 

2.  A  purchaser  at  foreclosure  sale  of  a 
53  L.  R.  A. 


leasehold,  by  the  terms  of  which  it  is  to  ob- 
tain the  property  free  from  the  lien  of  un- 
paid rent,  cannot  set  up  the  amount  which 
it  has  been  compelled  to  pay  on  account  of 
such  rent,  as  a  counterclaim  in  an  action 
against  it  by  the  receiver  to  recover  advance- 
ments alleged  to  have  been  made  on  its  be- 
half.   Stokes  V.  Hoffman  House  (N.  Y.)  870 


See  Dbains  and  Sewebs. 


Local  Act  as  to  Fees  of,  see  Statutes, 
8. 


Duty  as  to  Telegram  to  Passenger,  sec 

Evidence,  5. 
See  also  Cabbiebs,  1. 

A  steamship  company  is  not,  merely  by 
reason  of  its  relation  as  carrier  to  its  pas- 
sengers, bound  to  receive  telegrams  to  be 
delivered  to  them.  Davies  ▼.  Eastern 
Steamboat  Co.    (Me.)  239 

Notes  and  Bbiefs. 

Shipping;  liability  for  collision  caused  by 
break  in  machinery.  286 


See   Highways;    Municipal   Corpora- 
tions, Notes  and  Bbdsfs. 

SUBEPING-CAR  COMPAKT. 

Liability  for  Baggage,  see  Cabbiebs,  6, 
7;  Damages,  7. 


Excessiveness  of  Damages  for  Cofnunu- 
nication  of,  see  Damages,  9. 

City's  Liability  as  to,  see  Municipal 
Cobpobations,  5. 

SPECIFIC  PEKFORMANCE. 

Of  Oral  Contract,  see  Contracts,  8. 

'  Notes  and  Bbiefs. 

Specific  performance;  of  voluntary  agree- 
ments. 661 

STAMP. 

See  Intebnal  Revenue. 

STATE. 

Grant  of  Land  under  Water  by,  see 
Watebs,  3. 

Notes  and  Bbiefs. 

State;  liability  of,  for  injuries  by  miscon- 
duct or  negligence  of  officers  or  agents.    855 

STATE  INSTITUTION. 

1.  No  liability  exists  on  the  part  of  the 
state  for  injuries  caused  to  a  prison  guard 
by  a  defective  ladder  which  he  was  compelled 
to  use  by  the  officers  in  charge  of  the  state's 
prison,  which  is  a  mere  agent  of  the  state 
in  the  administration  of  its  government. 
Moody  V.  State's  Prison   (N.  C.)  855 

2.  General  statutory  authority  to  corpora- 


State's  Prison— Statutes. 


1015 


tions  to  sue  and  be  sued  does  not  apply  to 
«  public  corporation  under  control  of  the 
state,  such  as  a  state's  prison.  Id. 

Notes  and  Briefs. 

State  institutions;    liability   of,   for   in- 
juries. 855 

43TATXrS  PRISON. 

See  State  Institution. 


TUTE  OF  FRAUDS. 

See  Contracts,  1,  %,  Notes  and  Briefs. 

43TATUTES. 

Constitutionality  of,  see  Constitution- 
al Law. 
Construction  of,  as  to  Time,  see  Time. 

1.  Publication  of  an  act  of  the  legislature 
prior  to  its  taking  effect  being  for  the  pur- 
pose of  enabling  persons  affected  to  shape 
their  course  accordingly,  a  provision  in  an 
act  that  it  shall  take  effect  from  and  after 
publication  thereof  must  be  interpreted  as 
•excluding  the  day  of  publication.  O'Con- 
nor V.  Fond  du  Lac  (Wis.)  831 

2.  A  statutory  limitation  of  the  use  of 
low-test  petroleum  products  for  illuminating 
purposes,  to  the  Welsbach  hydrocarbon  in- 
candescent lamps,  cannot,  to  uphold  the 
statute,  be  held  to  refer  to  lamps  as  a  dass 
•operated  on  the  principle  of  the  one  speci- 
^ed,  where  at  the  time  of  the  passage  of 
the  statute  at  least  one  other  lamp  operated 
on  that  principle  was  <mi  the  market.  State 
V.  Santee  (Iowa)  763 

Invalid  in  part. 

3.  A  statute  prohibiting  the  use  of  the 
lighter  products  of  petroleum  for  illuminat- 
ing purposes,  except  when  the  gas  is  gen- 
•erated  outside  of  the  building,  or  when  Ui^ 
4kre  used  in  a  particular  lamp,  is  not  wholly 
void  because  of  the  unconstitutionality  of 
the  latter  exception.  Id. 

4.  A  statute  for  the  government  of  cities 
is  not  made  unconstitutional  by  a  provision 
for  a  temporary  appointment  by  the  govern- 
or of  an  executive  having  the  powers  of  a 
justice  of  the  peace,  who  under  the  Consti- 
tution is  an  elective  officer,  since  the  provi- 
sion as  to  his  powers,  if  invalid,  is  a  sub- 
ordinate and  severable  feature  of  the  stat- 
ute.    Com.  ex  rel.  Elkin  v.  Moir  (Pa.)    837 

Title. 

5.  The  repeal  of  previous  acts  upon  the 
same  subject  is  always  germane  to  the  title 
of  a  statute.  Id. 

6.  The  title  of  a  statute  when  its  suffi- 
ciency is  auestioned  is  not  conclusively  de- 
termined oy  the  legislative  journals,  but 
the  court  will  determine  the  matter  as  a 
<}uestion  of  law  on  an  examination,  not  only 
of  the  legislative  journals,  but  of  the  orig- 
inal bill,  or  any  other  source  of  information 
which  it  consiaers  trustworthy.  Milwaukee 
County  V.  Isenring   (Wis.)  635 

Xfooal  or  speoiaL 

7.  A  law  is  ^'general"  in  the  broad  sense 
of  the  term,  if  it  extends  to  the  whole  state, 
or  to  the  whole  of  a  legislative  class  of  lo- 

^3  L.  R.  A. 


calities  legitimately  created  for  the  purposes 
of  general  legislation.  Milwaukee  County 
V.  Isenring   (Wis.)  635 

8.  An  act  regulating  the  sheriff's  fees  for 
a  particular  county  only  is  local  within  the 
meaning  of  Wis.  Const,  art.  4,  §  18,  provid- 
ing that  no  private  or  local  bill  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  its  title.  Id. 

0.  A  statute  imposing  a  tax  on  bicycles 
in  certain  counties  of  the  state  only,  which 
shall  be  used  for  the  construction  of  bicycle 
paths,  o(»itravenes  a  constitutional  pi  o vi- 
sion against  special  or  local  laws  for  laying, 
opening,  or  working  on  highways.  Ellis  v. 
Frazier   (Or.)  454 

10.  A  constitutional  provision  against  di- 
minishing corporate  powers  by  special  laws 
does  not  apply  to  the  mere  imposition  of  a 
privilege  tax  on  a  company  which  is  not 
exempt  therefrom.  ELnoxville  &  0.  R.  Co. 
V.  Harris  (Tenn.)  921 

11.  A  statute  for  the  government  of  cities, 
based  upon  classification,  cannot  be  held  un- 
'constitutional  as  local  or  special,  although 
it  was  intended  and  the  classification  ma4e 
so  as  to  apply  to  only  a  limited  number  of 
existing  cities.  Com.  ex  rel.  Elkin  v.  Moir 
(Pa.)  837 

12.  An  act  for  the  government  of  cities 
of  a  certain  class  cannot  be  declared  uncon- 
stitutional because  it  provides  for  methods 
of  government  and  administration  different 
from  those  required  in  the  other  classes, 
in  particulars  where  there  is  no  real  differ- 
ence, if  the  classification  is  made  with  r^- 
erence  to  municipal,  and  not  to  irrelevant 
or  wholly  local,  matters.  Id. 

13.  A  temporary  and  transitory  provision 
in  an  act  for  the  government  of  cities  of  a 
certain  class,  which  applies  to  all  the  pres- 
ent members  of  the  class,  meets  ail  the  re- 
quirements of  the  temporary  situation,  and 
ends  with  the  end  of  that  situation,  does 
not  make  the  whole  act  local  or  special,  al- 
though there  is  no  provision  as  to  other 
cities  which  ought  to  be  included  within  the 
class  during  its  operation.  Id. 

14.  A  provision  in  a  statute  providing  a 
government  for  cities  of  a  certain  class, 
that  cities  passing  into  the  class  by  reason 
of  increase  of  population  shall  retain  all 
their  old  laws  except  so  far  as  they  are  in 
conflict  with  the  new  statute,  even  if  invalid 
for  lack  of  uniformity,  will  not  invalidate 
the  whole  act.  Id. 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Statutes;  in  derogation  of  common  law; 
penal;  how  construra.  649 

Local  legislature;  what  constitutes; 
county  government;  operating  in  part  of 
state;  expression  of  subject  in  title;  suffi- 
ciency of  title ;  construction.  636 

Construction  to  sustain  constitutionality; 
scope  and  effect;  object  of;  when  proviso 
strictly  construed;  invalidity  of  part.      764 

Invalidity  by  reason  of  injustice  and  op- 
pressive provisions.  839 


1016 


Stockuolder — Taxes. 


Uniformity  of  operation;  local  or  special 
l^slation;  revenue  act;  wbere  to  originate. 

455 
STOCKHOLDER. 

Liability  of,  see  Corporations,  7»0. 

STREET  RAILWAYS. 

Consolidation  of,  see  Cobporations,  2. 
Question  for  Jury   as    to   Contributory 

Negligence,  see  Trial,  8. 
See  also  Hiqhwats,  2. 

1.  A  municipal  corporation  in  wbose 
streets  a  street  railroad  cannot  be  operated 
without  its  consent  may,  in  granting  tbe 
consent,  limit  the  use  of  the  railway  to  the 
carriage  of  passengers;  and  acceptance  of 
the  terms  will  be  binding  on  the  company, 
although  it  has  charter  power  to  carry 
freight  also.  St.  Louis  &  M.  R.  R.  Co.  v. 
Kirkwood  (Mo.)  300 

2.  An  ordinance  making  the  running  of 
street  cars  in  city  streets  for  any  purpose 
not  authorized  by  the  company's  franchise, 
a  misdemeanor  subjecting  the  offender  and 
the  officers  causing  the  operation  to  fine  of 
not  less  than  $95,  or  to  imprisonment  for  not' 
less  than  two  months,  is  not  in  excess  of  the 
power  of  the  city  over  its  streets,  and  is  not 
so  unreasonable  that  the  court  will  declare 
it  void.  Id. 


NesligeHoe  of  person  ob 

3.  Failure  to  look  and  listen  for  an  ap- 
proaching electric  car  at  the  proper  time  and 
place  is  not  excused  by  the  fact  that  the 
traveler's  attention  is  diverted  by  another 
car  coming  from  the  opposite  direction,  or 
by  the  fact  that  the  car  is  approaching  at 
an  improper  speed.  Tesch  v.  Milwaukee 
Electric  R.  ft  L.  Co.  (Wis.)  618 

4.  A  traveler's  duty  to  look  both  ways  and 
listen  for  the  approach  of  an  electric  car  be- 
fore he  crosses  the  track  must  be  performed 
at  such  time  and  place  as  will  be  reasonably 
certain  to  effect  its  purpose,  and  therefore 
it  is  not  sufficient  to  look  and  listen  just 
when  the  approaching  car  is  hidden  from 
view  by  a  car  standing  on  another  track.  Id. 

5.  A  traveler  on  a  highway  across  a 
street-car  track  has  the  right  of  way,  and 
is  not  guilty  of  contributory  negligence  in 
attempting  to  cross,  if  there  is  reasonable 
time  for  him  to  cross  before  an  approaching 
car  will  reach  the  point  by  running  at  law- 
ful speed,  and  it  does  not  appear  to  be  run- 
ning at  an  unlawful  speed.  Id. 

6.  An  ordinary  traveler  upon  a  public 
street  where  a  street-car  line  is  located  and 
operated  under  a  public  franchise  having  no 
restrictions  or  regulations  as  to  the  manner 
of  operating  cars  has  not  the  same  right  to 
go  upon  the  track,  and  compel  the  stopping 
of  a  car  to  enable  him  to  pass  over  the  track, 
as  the  operator  of  the  car  has  to  delay  his 
passage  to  enable  the  car  to  pass^  Id. 

Notes  and  Briefs, 

Municipal  Regulation,  see  Municipal  Cob- 

PORATIONS. 

Street  railways;  contributory  negligence 
in  crossing  tracks;  assumption  as  to  speed; 
rights  of  vehicles  at  street  crossings.  621 
53  L.  R.  A. 


STREETS. 

See  Highways. 

SUBROGATION. 

Subrogation  to  the  rights  of  tbe  munici- 
pality against  the  contractor  and  bis  sure- 
ties is  not  the  remedy  of  one  who  has  fur- 
nished materials  to  enable  a  contractor  to- 
perform  his  contract  to  construct  a  plant 
for  the  municipality,  to  secure  payment  for 
such  materials  after  the  municipality  has  ac- 
cepted the  plant  and  paid  the  contractor 
therefor,  since  the  municipality  has  no  claim, 
having  suffered  no  loss  or  injury.  Electric 
Appliance  CO.  v.  United  States  Fidelity  & 
G.  Co.  (Wis.^  60^ 


Classification  of  Railroad  for   Purpose 

of,  see  Constitutional  Law,  8. 
On   Railroad,    see   also   Comuebce,    1 ; 

Courts,  3. 
Tenant  Claiming  under  Tax  Deeds,  see 

Ejectment. 
Tenant's    Purchase   at  Tax     Sale,     see 

Landlord  and  Tenant,  1. 
Special  Act  as  to^  see  Statutes,  9,  10. 

1.  A  legislature  which  has  the  legal  right 
to  impose  a  priWIege  tax  can  exercise  its 
discretion  as  to  the  amount  of  the  tax. 
Knoxville  &  0.  R.  Co.  v.  Harris    (Tenn.) 

921 

2.  A  corporation  is  not  entitled  to  have 
the  assessment  of  its  capital  stock  for  pur- 
poses of  taxation  limited  to  the  value  of  its- 
property  other  than  patents  granted  by  the 
United  States,  since,  under  Md.  Code,  art. 
81,  §§  2,  4,  141,  144,  the  tax  is  levied,  not 
upon  the  corporation  or  its  stock,  but  upoi^ 
the  owners  of  the  shares.  Crown  Cork  &,  8. 
Co.  V.  State  (Md.)  417 

3.  Tbe  setting  apart  of  four  fifths  of  a  tax 
imposed  upon  bicycles  as  a  fund  for  the  pur- 
pose of  constructing  and  maintaining  bicycle 
paths  shows  that  it  was  primarily  designed 
as  a  means  of  raising  revenue,  and  the  bur- 
den imposed  must  be  treated  as  a  tax,  and 
not  as  a  license.     Ellis  v.  Frazier  (Or.)   464 

Eqnality;  nniformity. 

4.  The  imposition  of  a  uniform  tax  upon 
bicycles  regardless  of  their  value,  for  the 
construction  of  bicycle  paths,  violates  a  con- 
stitutional provision  requiring  uniform  and 
equal  rates  of  taxation  and  the  prescribing- 
of  regulations  to  secure  a  just  valuation  for 
the  taxation  of  «11  property.  Id. 

6.  The  imposition,  for  the  construction  of 
bicycle  paths,  of  a  tax  of  a  sneolfied  amount 
on  all  bicycles,  which  class  of  property  is  in- 
cluded in*  the  terms  of  the  statute  imposing- 
general  taxes  on  personal  property,  subjects 
such  property  to  a  burden  from  which  other 
classes  are  exempt,  in  contravention  of  a 
constitutional  requirement  that  all  taxatioi> 
shall  be  equal  and  uniform.*  Id. 

What  taxable;  ezemptionfl. 

Railroads,  see  also  Courts,  3. 

8.  A  clear  grant  of  organic  or  statute  law- 
must  be  shown  by  one  who  claims  excmptioi* 


TsLBa  R  AFH8— Tort. 


ion 


from  taxation.    Knoxville  &  0.  R:  Co.  v. 
Harris  (Tenn.)  921 

7.  Exemption  from  ad  valorem  taxation 
does  not  include  exemption  from  privilege 
taxation.  Id. 

8.  An  exemption  from  privilege  taxation 
ia  not  included  in  the  exemption  by  char- 
ter of  the  capital  stock,  dividends,  road,  and 
fixtures,  depots,  workshops,  and  vehicles  of 
a  railroad  company.  Id. 

9.  A  privilege  tax  on  the  occupation  of 
railroad  companies  which  do  not  pay  ad  va- 
lorem taxes  is  not  invalid  as  being  a  tax 
on  the  privilege  of  exemption  from  ad  va- 
lorem taxation,  given  by  charter.  Id. 

10.  A  tax  upon  corporate  stock  is  not 
prohibited  by  the  Constitution  of  the  United 
States,  although  the  corporation  is  the  own- 
er of,  and  its  stock  was  largely  paid  for 
by  the  assignment  of,  patento  granted  by 
the  United  States.  Crown  Cork  &  S.  Co. 
V.  State  (Md.)  417 

Notes  and  Briefs. 

See  also  Constitutional  Law. 

Taxation;  of  railroads;  privilege  tax; 
exismption  from  ad  valorem  tax  as  affect- 
rng;  to  what  property  exemption  applies; 
transfer  of  exemption.  922 

Of  capital  stock;  investment  in  patents; 
ill  United  States  bonds;  exemption  of  cor- 
poration as  agent  of  United  States.        417 

Uniformity.  455,  637 

Validity  of  tax  deed;  failure  to  file  no- 
tice. 934 


Duty  to  Deliver  Telegram  to  Passenger 
on  Vessel,  see  Carriers,  1;  Evi- 
dence, 5;  Shipping. 

1.  Compliance  with  its  statutory  duty  to 
use  great  care  and  diligence  in  transmit- 
ting messages  is  established  in  favor  of  a 
telegraph  company  by  a  finding  that  it  has 
not  been  guilty  of  any  negligence.  Coit  v. 
Western  U.  Tel^.  Co.  (Cal.)  678. 

2.  Transmission  of  a  telegram  at  a  time 
when  a  storm  has  made  the  wires  work  bad- 
ly is  not  gross  negligence  on  the  part  of  the 
telegraph  company,  if  when  it  is  actually 
sent  the  wires  are  in  good  working  order, 
and  the  statute  requires  the  forwarding  of 
messages  at  the  earliest  practicable  moment. 

Id. 

3.  An  agent  of  a  telegraph  company  in 
charge  of  an  office  at  which  a  message  is 
tendered  for  transmission  is  not  bound  to 
know  the  time  of  closing  of  the  terminal  of- 
fice, so  as  to  charge  the  company  with  neg- 
ligence in  rase  the  nie-^sapfe  is  received  after- 
such  ofiice  is  closed.  Sweet  v.  Postal  Teleg. 
Cable  Co.  (R.  I.)  732 

4.  A  telegraph  company  is  not  liable  for 
breach  of  contract  to  send  a  telegram  be- 
cause it  was  transmitted  to  the  terminal 
office  after  it  had  been  regularly  closed  for 
the  day,  and  was  taken  from  the  .wires  by 
one  in  possession  of  the  office  for  purposes 
of  his  own,  and  not  in  the  employ  of  the 
53  L.  R.  A. 


company,  and  not  its  agent  for  the  receipt 
of  messages.  Id. 

5.  One  who  complies  with  a  telegraphed 
request  to  furnish  information  by  telegram 
is  the  agent  of  the  one  making  the  request, 
so  that  uie  latter  will  be  bound  by  his  agree- 
ment that  the  company  shall  not  be  liable 
for  mistakes  in  unrepeated  messages.  Coit 
V.  Western  U.  Teleg.  Co.  (Cal.)  678 

Notes  and  Briefs. 

See  also  Damages. 

Telegraphs;  liability  of  telegraph  com- 
pany sending  message  to  ofiice  after  hours 
of  closing: — (I.)  Nature  of  subject;  (II.) 
rules  as  to  ofiice  hours,  reasonableness; 
(III.)  notice  to  patrons;  (IV.)  special  con- 
tracts as  to  delivery:  (a)  nature,  applica- 
tion, and  eifect  generally;  (h)  excus^  for 
noncompliance;  (c)  contracts  restricting 
liability;  (V.)  damages;  (VI.)  the  rule  un- 
der statutes  imposing  penalty  for  delay; 
(VII.)  conclusion.  732 

Loss  of  profits  as  element  of  damage  for 
breach  of  contract  as  to.  91 

Contracts  limiting  liability  for  unrepeat- 
ed messages.  678,  734 

TELEPHONES. 

Impairing  Rights  of  Company,  see  Con- 
tracts, 17. 

Notes  and  Bbiets. 

Telephones;  use  of  highway  for  poles  and 
wires;  legislative  power  as  to;  municipal 
grant;  impairment  of;  placing  wires  under 
ground.  176 


Evidence  of,  see  Evidence,  33. 

TICKET  BKOKERS. 

See  Cabbiebs,  15-17;    Constitution Ai* 
Law,  4. 

TICKET  OFFICE. 

Duty  to  Keep  Open,  see  Cabbiebs,  13, 
14;  Courts,  4. 

TICKETS. 

See  CabbiebSs,  6,  15-17 ;  Constitution- 
al Law,  4. 


Enjoining    Vendee    from    Cutting,    see 
Injunction,  3. 


Of  Taking  Effect  of  Statute,  see  Stat- 
xtteb,  1. 

The  words  "from  and  after,"  used  in  a 
statute  in  rcjC^ard  to  time,  are  ordinarily 
held  to  signi^  exclusion  of  the  day  from 
which  reckoning  is  to  be  made;  and  such 
meaning  should  prevail  in  the  absence  of 
some  clear  legislative  intent  to  the  contrary. 
O'Connor  v.  Fond  du  Lac  (Wis.)  831 


TORT. 


Notes  and  Bbiefs. 


Torts;  liability  for   natural   consequences 
of  act;  effect  of  act  of  other.  803 
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Town— Tbial. 


Towir, 

Liability    for    Relief    of    Paupers,    see 

POOB  AND  POOB  lOLWB,  3. 


Notes  ajtd  Bbiefs. 

Trademark;  temporary  nonuser;  right  to 
use  own  name  conflicting  with  another's 
trademark;  intentional  use  of  another's 
trademark  as  fraud;  passing  of,  as  part  of 
goodwill.  385 


1.  The  use  of  a  name  under  which  to  con- 
duct business  for  a  period  of  twenty-two 
years  or  more  will  establish  a  risht  to  pre- 
vent J^e  adoption  of  that  name  by  a  rival 
concern.  Nolan  Bros.  Shoe  Co.  v.  Nolan 
<Cal.)  384 

2.  No  right  exists  to  use  upon  the  sign 
of  a  retail  store  the  words  "successor  to"  a 
firm  which  carried  oil  a  wholesale  business, 
but  which  discontinued  without  a  successor. 

Id. 

3.  The  acquisition  of  a  right  to  a  trade- 
name is  not  prevented  by  the  use  of  the 
word  "company"  before  incorporation,  as  be- 
ing a  fraud  upon  the  public.  Id. 

4.  Abandonment  of  the  tradename  "N. 
Bros."  is  not  shown  by  the  fact  that  for  a 
portion  of  the  lime  during  which  the  use  of 
the  name  is  alleged  the  claimant  used  as  a 
trademark  the  name  "N.  &  Sons,"  where  dur- 
ing none  of  the  time  was  the  name  as 
claimed  absent  from  the  place  of  business. 

Id. 

5.  The  use  of  a  family  name  as  a  trade- 
name by  another  member  of  the  same  fam- 
ily may  be  prevented  by  one  who  has  by  long 
use  acquired  a  right  to  it,  if  the  new  use 
clearly  indicates  an  intent  to  mislead  and 
deceive  the  public.  Id. 

6.  Failure  of  a  retail  dealer  for  a  period 
of  ten  years  to  protest  against  the  use  m  the 
wholesale  business  of  a  tradename  which  con- 
flicts with  the  name  under  which  his  busi- 
ness is  conducted  will  not  deprive  him  of  the 
right  to  restrain  the  use  of  such  name  in  a 
rival  retail  business.  Id. 

TBENCH. 

See  Tbial,  0. 

TRESPASS. 

In  Removing  Body  from  Burial  Lot,  see 

COBPSE,  4. 

Measure  of  Damages  for,  see  Damages, 

8,  Notes  and  Bbdefs. 
In  Taking  Seaweed,  see  Watebs,  1. 


On  Railroad  Track,  see  Railbgads,  2,  3. 

TRIAI*. 

Of   Question  of  Sanity,   see  CBnciNAL 
Law,  3. 

Qnestioiu  for  oovrt  or  Jury. 

1.  The  question  of  the  medical  necessity 
for  an  abortion  to  get  rid  of  an  illegitimate 
53  L.  R.  A. 


foetus  should  not  be  submitted  to  the  jury 
in  an  action  upon  a  policy  upon  the  life  of 
deceased,  where  no  suggestion  of  such  neces- 
sity appears  in  the  evidence.  WeUs  v.  New 
England  Mut.  L.  Ins.  Co.  (Pa.)  327 

2.  Having  a  stand  in  a  public  market,  and 
selling  from  a  wagon  on  the  street  butter, 
cheese,  eggs,  and  poultry,  are  sufficient  to 
require  the  opinion  of  a  jury  whether  or  not 
such  acts  constitute  a  breach  of  a  covenant 
not  to  engage  in  the  grocery  business.  Love 
V.  Stidham  (D.  G.  App.)  397 

3.  One  charged  with  conspiracy  to  murder 
is  entitled,  where  the  evidence  tends  to  show 
a  conspiracy  to  bring  a  large  number  of  men 
to  the  state  capitol  to  alarm  the  legislators, 
to  have  the  jiury  pass  upon  the  question 
whether  the  killing  of  a  legislator  would 
necessarily  or  probably  result  from  such  an 
assemblage.    Powers  v.  Com.   (Ky.)         245 

4.  Whether  or  not  a  city  performs  its  duty 
by  seeing  that  slippery  ice  on  a  sidewalk  is 
covered  with  malt  sprouts  is  a  question  of 
fact  for  the  jury.  Reedy  v.  St.  Louis  Brew- 
ing Asso.  (Mo.)  805 

6.  It  cannot  be  assumed  conclusively,  as 
matter  of  law,  that  a  sidewalk  covered  with 
slippery  ice,  over  which  malt  sprouts  have 
been  spread,  is  safe  until  they  are  swept  off. 

Id. 

6.  Although  the  question  of  notice  to  the 
city  of  dangerous  ice  on  the  sidewalk  is  for 
the  jury,  where  it  froze  during  the  nieht, 
and  in  the  morning  was  covered  by  the  abut- 
ting owner  with  malt  sprouts,  which  were 
swept  off  by  boys  about  dark  on  the  evening 
of  the  iCccident,  yet,  if  the  jury  is  not  from 
the  vicinage,  it  should  not  be  permitted  to 
draw  the  inference  of  notice  from  considera- 
tion of  the  care  that  would  be  exercised  by 
the  city's  "proper  officers  having  charge  of 
keeping  its  streets  in  repair."  Id. 

7.  Whether  or  not  those  in  charge  of  an 
engine  approaching  a  bridge  saw  children  on 
the  bridge  in  time  to  stop  the  train  before 
striking  them  is  for  the  jury,  where  the  evi- 
dence shows  that  the  engineer  could  have 
seen  the  whole  length  of  the  bridge  for  more 
than  1,000  feet  before  reaching  it,  and  that 
the  train  was  running  up  grade,  in  view  of 
the  risk  that  would  result  to  the  train  by 
running  onto  the  bridge  without  looking  to 
see  if  it  was  in  good  condition*  Becker  v. 
Louisville  &  N.  R.  Co.  (Ky.)  267 

8.  The  contributory  negligence  of  a  person 
who,  having  waited  for  two  street  cars  go- 
ing in  opposite  directions  to  pass,  attempts 
to  cross  the  track,  after  looking  in  both  di- 
rections and  seeing  another  car  coming  from 
one  side  but  at  a  safe  distance,  without  see- 
ing any  approaching  from  the  other  side, 
though  one  running  at  unusual  speed  has 
just  passed  out  of  sight  behind  a  car  that  has 
stopped,  is  not  to  he  declared  as  matter  of 
law,  but  is  a  question  for  the  jury.  Tesch 
V.  Milwaukee  Electric  R.  &  L.  Co.    (Wis.) 

618 

9.  It  is  for  the  jury  to  determine  whether 
or  not  a  contractor  provided  a  safe  working 
place  for  his  servants,  where  he  was  engaged 
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in  cutting  a  trench  along  the  foundation  of 
a  chimney,  under  which  he  had  nin  narrow 
tunnels  to  be  filled  with  masonry  to  support 
the  chimney,  leaving  a  layer  of  earth  be- 
tween the  top  of  the  tunnel  and  the  founda- 
tion, in  which  tunnel  the  servants  were  re- 
quired to  work  after  the  contractor  had 
knowledge  that  the  undisturbed  earth  had 
become  saturated  with  water.  Finn  v.  Cas- 
sidy  (N.  Y.)  877 

Inatmetioiuk 

10.  if  in  taking  a  special  verdict  ques- 
tions be  submitted  covering  singly  all  the 
material  controverted  facts  In  issue,  a  re- 
fusal to  submit  other  questions  covering  the 
same  subjects  in  a  different  form,  or  cov- 
ering evidentiary  facts,  is  proper.  Tesch  v. 
Milwaukee  Electric  R.  &  L.  Co.  (Wis.)   618 

11.  Acquiescence  in  an  erroneous  view  of 
the  law  by  offering  evidence  to  meet  it  will 
not  prevent  the  party  from  insisting  upon 
a  correct  statement  of  the  law  in  the  in- 
structions to  the  jury.  M.  M.  Walker  Co. 
V.  Dubuque  Fruit  &  Produce  Co.  (Iowa) 

775 

12.  A  caution  to  the  jury  to  closely  scan 
evidence  prepared  by  inspectors  of  an  insur- 
ance company,  in  an  action  to  enforce  pay- 
ment of  a  policy,  is  justified  where  one  of 
the  persons  from  whom  statements  were  ob- 
tained expressly  reserved  the  right  to  make 
<;orrection8,  and  another,  who  is  a  benefi- 
ciary, testifies  that  her  statement  was  writ- 
ten partly  at  the  inspector's  dictation,  after 
assurance  that  her  claim  would  be  paid,  and 
that  she  was  much  agitated  when  she  pre- 
pared it.  Fidelity  Mut.  L.  Asso.  v.  Jeffords 
(C.  C.  A.  6th  C.)  193 

13.  An  erroneous  instruction  may  be  cor- 
rected after  four  of  the  five  speeches  to  the 
jury  on  each  side  of  the  case  have  been 
made.     Powers  v.  Com.  (Ky.)  245 

I>ireotins  Terdiot. 

14.  In  the  absence  of  any  evidence  to  sus- 
tain a  charge  of  undue  infiuence,  made  for 
the  purpose  of  overthrowing  a  will,  the 
<*ourt  may  direct  a  verdict  in  favor  of  pro- 
ponent.   Re  Shell's  Estate    (Colo.)         387 

Notes  and  Briefs. 

Trial;  reliance  on  promise  to  repair  ma- 
chinery, question  of  fact;  continuance  in 
«mployment  as  negligence.  656 

Contributory  negligence  for  jury.        792 

Privileged  communication,  question  of 
fact;  malice,  question  for  jury.  447 


Of    Goods    Consigned    to    Factor,    see 
Fagtobs,  3. 

Notes  and  Bbiefs. 

Troyer;  by  principal.  648 

TKUST  COMPANIES. 

Implied  Warranty  by,  see  Sale. 

TKUSTS. 

Created  by  Husband's  Promise  to  Wife, 
see  Contracts,  4,  6. 
v3  Lu  R.  A. 


In  C'Orporate  Stock,  see  Corporations, 

4,  5. 
Presumption  as  to  Trustee's  Power,  see 

Evidence,  2. 
Establishing  by  Parol,   see  Evidence, 

19. 
Duty  of  Trustee,  see  Life  Tenants,  2. 
Sale  of  Realty  Held  in  Trust,  see  Life 

Tenants,  3,  4. 
See  also  Limitation  of  Actions,  2; 

Wills,  3,  4. 

1.  Equity  will  establish  and  enforce  the 
trust  where  an  heir  prevents  the  execution 
of  a  will  by  a  promise  to  convey  the  prop- 
erty to  a  third  person  according  to  the  in- 
tention of  the  ancestor.  Ransdel  v.  Moore 
(Ind.)  753 

2.  A  letter  written  by  one  who  has  taken 
the  title  to  real  estate  under  a  parol  prom- 
ise to  carry  out  the  trusts  which  the  own- 
er desires  to  establish  in  regard  to  it,  to  one 
of  the  beneficiaries,  which,  oy  means  of  ref- 
erence to  other  papers,  sets  out  the  terms 
of  the  trust,  the  beneficiaries,  and  the  prop- 
erty subject  to  it,  is  sufficient  to  authorize 
the  court  to  carry  out  the  trust  against  the 
trustee's  heirs,  in  case  he  dies  without  exe- 
cuting it.  Id. 

Notes  and  Brdefs. 

For  Charities,  see  Charitibs. 
See  also  Evidence;  Wills. 

Trusts;  constructive,  for  benefit  of  third 
person ;  necessity  of  fraud ;  preventing  mak- 
ing of  will;  agreement  to  convey  to  another 
as  creating;  consideration.  753 

Following  trust  property;  eonversion  of 
money  to  unauthorized  purpose.  818 

Premiums  paid  for  investments;  against 
what  chargeable;  intention  of  testator. 

645 

TUNNEIf 

See  Mines,  5. 

UNDUE  INFLUENCE. 

Burden  of  Proof  as  to,  see  Evidence,  7. 
In  Procuring  Will,  see  Evidence,  35; 
Trial,  14. 

USUBT. 

Insurance  Policy  as,  see  Insurance,  7. 

That  interest  paid  for  the  extension  of 
time  for  payment  of  a  debt  is  usurious  will 
not  destroy  the  contract  for  the  extension 
so  as  to  prevent  a  release  of  the  surety's  lia- 
bility.   Fleming  v.  Borden  (N.  C.)  316 

Notes  and  Briefs. 

See  also  Principal  and  Surety. 

Usury;    by  contract    for  life    insurance. 

462 

VENDOK  AND  PURCHASEB. 

Recovery    for    Improvement    made    by 

Vendee,  see  Fraud,  etc.,  5. 
Vendee's    Recovery    for    Improvements, 

see  Improvements. 
Lien  of  Judgment  against  Vendor,  see 

Judgment. 
See    also  Contracts,  7;   Covenants; 

Fixtures;  Injunction,  3. 
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VoTEiis  AND  Elections — Wills. 


Notes  akd  Bbiefs. 

See  also  Impbovehents. 

Vendor    and    purchaser;     rescission    for 
fraud.  158 

Election  to  affirm  or  rescind;  passing  of 
title;  estoppel.  604 

What  is  a  marketable  title.  884 

VOTERS  ANB  ELECTIONS. 

Congress  having  no  power  to  punish  the 
intimidation  of  voters  at  purely  state  elec- 
tions where  the  conduct  is  not  grounded  up- 
on race,  color,  or  previous  condition  of  servi- 
tude, U.  S.  Rev.  Stat.  §  6507,  which  provides 
for  the  punishment  of  everyone  who  pre- 
vents another  from  exercising  the  right  of 
sufl'rage  to  whom  the  right  is  guaranteed  by 
the  15th  Amendment,  is  voia  in  its  applica- 
tion to  state  elections,  since  it  includes 
within  its  operation  offenses  not  grounded 
upon  race,  color,  or  previous  condition  of 
servitude.  Lackey  v.  United  States  (C.  C. 
A.  6th  G.)  660 

Notes  and  Briefs. 
See  also  Constitutional  Law. 

Voters  and  Uections;  Federal  control  of 
elections: — (I.)  Existence,  sources,  and  ex- 
tent of  power:  (a)  existence;  (6)  sources; 
(c)  extent:  (1)  congressional  elections; 
(2)  other  elections;  (3)  requiring  state  of- 
ficers to  obey  state  laws;  (II.)  under  art. 
1,  -U.  S.  Const.;  (III.)  under  art.  2,  U.  S. 
Const.;  (IV.)  under  14th  Amendment; 
(V.)  under  16th  Amendment;  (VI.)  sum- 
mary of  present  statutes.  660 

Preventing  citizen  from  voting  at  state 
election  as  violation  of  United  States  laws. 

661 
WAITING  ROOM. 

Duty  to  Keep  Open,  see  Cabbiers,  13, 
14 ;  Courts,  4. 

WAREHOUSEMEN. 

The  destruction,  by  an  incendiary  fire,  of 
wheat  stored  in  a  warehouse  under  a  con- 
tract calling  for  its  redelivery,  "damage  by 
the  elements  excepted,"  does  not  excuse  the 
warehouseman  from  his  obligation,  since 
the  exception  of  damage  by  the  elements  is 
equivalent  to  an  exception  of  damages  by 
the  act  of  God.  Pope  v.  Farmers'  Union  & 
Mill.  Co.     (Cal.)  673 


WARRANTY. 

By   Mortgagor,   Mortgagee   Bound    by, 

see  Mortgage,  4. 
Implied,  see  Sale. 
See    also    Corporations,    Notes    Avm 

Briefs. 

WATERS. 

Parol  Agreement  as  to,  see  Contracts, 

7. 
Definition  of  Stream,  see  Definitions. 
Prescriptive  Right  to  Flow   Land,  see 

Evidence,  1. 
Injuries   by    Dam,    When    Barred,    see 

Limitation  of  Actions,  4. 

1.  The  right  to  take  seaweed  stranded  on 
63  L.  R.  A 


the  beach  below  high-water  mark  belongs  to 
the  owner  of  the  upland,  and  he  may  main- 
tain an  action  of  trespass  against  one  who> 
removes  the  seaweed  without  his  consent. 
Carr  v.  Carpenter     (R.  1.)  333 

2.  The  right  to  navigate  a  stream  does 
not  include  the  right  to  use  the  banks  in  aid 
of  navigation,  and  to  fasten  booms  to  trees 
growing  thereon.     Smith  v.  Atkins     (Ky.) 

790 

3.  A  grant  of  land  covered  by  the  waters  of 
Lake  Michigan,  for  the  private  use  of  a  rail- 
road company,  is  not  within  the  power  of 
the  state,  as  it  holds  the  title  to  the  land  ii> 
trust  in  its  sovereign  capacity  for  the  peo- 

gle  of  the  entire  state.     Illinois  C.  R.  Co.  v. 
hicago     (111.)  408 

4.  Lands  covered  by  the  waters  of  Lake 
Michigan  are  not  within  the  provision  of  111. 
act  Feb.  10,  1851,  §  3,  incorporating  the 
Illinois  Central  R^ailroad  Company,  which 
authorized  it  to  take  "any  lands,  streams, 
and  materials  of  every  kind  for  the  location 
of  depots"  and  other  specified  purposes.   Id. 

Notes  and  Briefs. 

Waters;  prescriptive  right  to  pollute  or 
obstruct.  895,  903 

Booms;  right  to  construct  under  right  of 
floatage;  liability  for  injury  to  land  by  logs. 

790 

Held  in  trust  for  public  use.  315^ 

Right  to  seaweed;  ownership  of  shore; 
rights  of  upland  owner.  33 a 

WAY  OF  NECESSITY. 

See  Easements,  1. 

WII.I.S. 

As  to  Disposition  of  Testator's  Body^ 
see  Corpse,  1. 

Burden  of  Proving  Undue  Influence,  see 
Evidence,  7. 

Evidence  of  Undue  Influence,  see  Evi- 
dence, 35. 

Undue     Influence     in     Procuring,     see 

TitlAL,    14. 

1.  A  will  in  favor  of  a  second  wife  to  the 
exclusion  of  children  of  the  first  one  is  not 
unnatural,  although  one  of  the  children  wa» 
a  cripple  from  infancy, — especially  where 
testator  had  already  made  provision  for  such 
children.     Re  Shell's  Estate  (Colo.)         387 

2.  A  legacy  to  the  "Board  of  Managers  of 
the  Foreign  Missionary  Society  of  the  Meth- 
odist Episcopal  Church,"  for  the  education^ 
of  girls  in  India,  no  body  of  that  name  being 
in  existence,  will  go  to  the  Woman's  Foreign 
Missionary  Society  of  said  church,  that  be- 
ing the  only  foreign  missionary  society  in  the 
Methodist  Church  that  is  engaged  in  the  par- 
ticular  work  to  which  the  legacy  is  devoted. 
Woman's  Foreign  Missionary  Soc.  v.  Mitch- 
ell (Md.)  711 

3.  A  legacy  to  a  missionary  society,  "to  be- 
held in  trust"  to  educate  six  girls  in  India 
who  shall  be  given  certain  names,  and  to  pur- 
chase a  building,  which  shall  be  called  a  cer- 
tain name  and  be  used  for  the  education  of 
girls  there,  the  location  of  which  shall  be- 
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left  to  the  decision  of  a  certain  bishop  and 
his  successors,— does  not  create  a  trust  void 
because  vague,  indefinite,  and  uncertain, 
where  the  society  is  engaged  in  that  work, 
but  is  merely  a  bequest  to  the  society  for 
the  prosecution  of  its  work  upon  conditions 
annexed  to  the  gift.  Id« 

4.  No  precatory  trust  is  created  by  a 
clause,  "I  desire  that  my  friend,"  naming 
him,  ''be  retained  in  the  employ  of  the  firm 
on  such  liberal  terms  as  his  long  and  faith- 
ful service  entitle  him  to,"  in  a  will  of  a 
merchant,  which  contemplates  the  continu- 
ance of  the  business  by  his  widow  and  part- 
ner, so  as  to  be  enforceable  against  the  wid- 
ow where  she  has  purchased  the  partner's 
interest  and  is  carrying  on  the  business 
alone.    Jewell  v.  Louisville  Trust  Go.  (Ky.) 

377 

Notes  and  Bbiefb. 

See  also  Chabities;  Evidenob;  Tbusts. 
Wills;    creation    of    trust    by    precatory 


word. 


877 


Requiring  Building  of  Conduits  for,  see 
Constitutional    Law,    12;    OoN- 

TBAOTS,  17. 
Placing  under  Qround,  see  Hiohwats,  1. 

WITNESSES. 

1.  Testimony  as  to  declarations  of  em- 
ployees after  an  accident  for  which  the  em- 
ployer is  sought  to  be  held  liable  may  be  ad- 
mitted to  contradict  a  witness,  when  the 
53  L.  R.  A. 


foundation  has  been  properly  laid  therefor. 
Mason  v.  Southern  R.  Co.  (S.  C.)  913 

CroM-ezamination. 

Waiver  of  Error  as  to,  see  Afpeai.  and  Eb- 

BOB,  9. 

2.  The  denial  on  cross-examination,  by  a 
witness  for  the  prosecution,  of  statements 
indicating  that  his  testimony  was  purchased, 
may  be  contradicted.    Powers  v.  Com.  (Ky.) 

246 

3.  On  cross-examination  of  one  of  the  par- 
ties for  whose  use  a  suit  is  brought  he  can- 
not be  asked  what  he  paid  a  woman  for  her 
interest  in  the  suit,  in  order  to  affect  the 
credit  of  her  husband  as  a  witness  in  the 
case,  where  there  is  no  issue  to  which  the  in- 
quiry is  pertinent.  Livermore  Foundry  & 
M.  Go.  V.  Union  Compress  &  Storage  Co. 
(Tenn.)  482 

4.  Witnesses  cannot  be  prevented  from  ex- 
plaining statements  made  on  cross-examina- 
tion, so  as  to  facilitate  impeaching  them  by 
contradiction.    Powers  v.  Com.   (Ky.)     245 

WRIT  ANB  PROCESS. 

See  also  Evidbnce,  Notes  and  Bbiefs. 

A  mistake  in  the  Christian  name  of  a  de- 
fendant who  is  duly  served  with  process  will 
not  prevent  th^  court  from  acqmring  juris- 
diction of  him,  if  at  the  time  the  summons 
is  served  on  him  he  is  duly  apprised  that  he 
is  the  person  intended  to  be  named  therein 
and  affected  thereby,  where  the  statutes  pro- 
vide for  correcting  mistakes  in  the  names  of 
parties  as  they  appear  in  the  summons. 
Stuyvesant  v.  WeU  (N.  Y.)  662 
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